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E. Third-Party Recordkeeper Summonses

Section 7609 provides that when an IRS summons isissued to any of several specifically defined third
parties, the taxpayer must receive notice of the summons and may, by letter, force the summoned party tc
refuse compliance with the summons. The statute also accords the taxpayer aright to institute a
proceeding to quash such a summons and to raise substantive objections to its enforcement.[FN31] These
statutory rights arise, however, only if the summoned records are maintained by the summoned party in
Its capacity as a"third-party recordkeeper” asthat term is defined in Section 7609(a)(3) and the
Regulations thereunder. A "third-party recordkeeper” is defined by the statute to include only banks and
other financial institutions, consumer reporting agencies, brokers, attorneys, accountants, barter
exchanges, regulated investment companies, and "any person extending credit through the use of credit
cards or similar devices." Section 7609(a)(3)(C).

FN31. Thefiling of a petition to quash tolls the running of the civil and criminal statutes of
limitations for the period during the proceedings, and appeals therein. Section 7609(e). See
generally Hefti v. Commissioner, 983 F.2d 868 (8th Cir. 1993).

As discussed above, the summons power conferred by Section 7602 must be broadly construed; and
statutory restrictions on that power must be limited to the express Congressional language. United Sates
v. Euge, 444 U.S. 707, 711 (1980); United Statesv. First Bank, 737 F.2d 269, 273 (2d Cir. 1984). A
"limited construction™ of such restrictionsis aso "supported by the law's general antipathy to the erection
of the barriers to the ascertainment of truth." De Mastersv. Arend, 313 F.2d 79, 87 (9th Cir. 1963)
(discussing the Section 7605(b) limitation to the summons power and citing, for this point, Application of
Magnus, 299 F.2d 335, 337 (2d Cir. 1962), and McMann v. SEC, 87 F.2d 377 (2d Cir. 1937)). Thus,
strict construction of Section 7609's statutory language is mandated in the absence of evidence of express
Congressional purpose to the contrary. First Bank, 737 F.2d at 273.

An examination of Section 7609 legidlative history reflects Congress clear intent in this regard.[FN32]
The limited definition of the term "third-party recordkeeper" was an extremely late amendment to the
Tax Reform Act of 1976, Pub. L. No. 94-455, 90 Stat. 1520, Section 1205. As originally passed in the
Housein late 1975, Section 1211 of H.R. 10612, 94th Cong., 1st Sess., proposed the addition of a new
provision to the Code which would have granted a taxpayer a statutory right of interventionin a
summons enforcement proceeding involving a summons issued to athird party for "books relating to the
business or transactions of one or more other persons [e.g., taxpayers] who are identified in the
description of the books which are to be produced * * *." 121 Cong. Rec. 38633 (1975). The original
proposal made no specific reference to the term "third-party recordkeeper” and broadly described the
categories of summonses which would trigger the specia notice and interventi on provisions. In
discussing the proposal, the House Ways and Means Committee Report reinforced this broad view of the
provision by stating that it applied "in the case of athird-party summons to a bank, brokerage house,
accountant, or other third-party record keeper * * *." H.R. Rep. No. 94-658, 94th Cong., 1st Sess. at 307
(1976-3 Cum. Bull. (Vol. 2) 695, 999).[FN33]

FN32. In enacting Section 7609, Congress did not intend to broaden the substantive defenses a
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Exhibit 300-14 Cont. (4) (1-16-80)

Form 2039-D
Tax Liability of;
Tax Pefloda:
- Date of Natics;
To:
Addrasns;

Enciosad is & copy 01 8 summons served by the IRS 10 examine records or Lo re-
quast 1estimony raialing to records which have been made or kept of your business
transactiona or alaira by the person summoned. If you object to the examination of
thase records, you may siay (prevent) sxamination of the records untli a summons
snforcament procesding s commenced in court. Complience with the summons will
De stayed i, within 14 days from the dale of thia notios, you adviss the parson sum-
moned, in wriling, nol {o comply with the summons, and you send s copy of that
notice by certified or registered mall to the inlemal Revenus Service al the address
shown on e summons. The copy should be sent (s the aiteation of tha Intemal
Revenue Service officer before whom the summonad person is to appear.

The Internal Revenue Service may begin an action to enforce the summons In
the United States Olatrict Court. in such case you will be aotified and you have the
fight 10 Intervens and present your chjaclions befere the seurt whether or not you
have previously objecled lo ssamination of the records or the taking of testimony.
The court wili decide whaihar or NOL the person summaned should be required to
comply with the summeons request. A atay of compliance summons of inler-
vention by the taxpayer (or by an agent, nemines or other persen acling under the
direction or control of the taxpayer) will suspend the running of the siatute of Umita-
Uans fer eivil liabliity or lor eriminal preseculion lor oliensss unde: Ihe tax laws for
the tax periods to which the suswmons relates. The suapension is In efigct while any
praceeding and appeals reistad 1o the enfersament of ihe summons are pending.

The relevam provisions of ihe low are printed en the back of this notics. If you
have any quastions regarding ihva matter, plesss conlact the Intemal Revenue Serv- .
low oMioer belors whom the person summoned Is to appear. The officer's nams and
lelephone number are shown on he summons,
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