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[T.D. 8734, 62 FR 53421, Oct. 14, 1997, as
amended by T.D. 8881, 66 FR 32168, May 22,
2000; T.D. 9023, 67 FR 70312, Nov. 22, 2002; T.D.
9272, 71 FR 43366, Aug. 1, 2006; T.D. 9415, 73 FR
40172, July 14, 2008; T.D. 9808, 82 FR 2056, Jan.
6, 2017]

EDITORIAL NOTE: By T.D. 9808, 82 FR 2056,
Jan. 6, 2017, §1.1441-0 was amended; however,
portions of the amendment could not be in-
corporated due to inaccurate amendatory in-
struction.

§1.1441-1 Requirement for the deduc-
tion and withholding of tax on pay-
ments to foreign persons.

(a) Purpose and scope. This section,
§§1.1441-2 through 1.1441-9, and 1.1443-1
provide rules for withholding under
sections 1441, 1442, and 1443 when a pay-
ment is made to a foreign person. This
section provides definitions of terms
used in chapter 3 of the Internal Rev-
enue Code (Code) and regulations
thereunder. It prescribes procedures to
determine whether an amount must be
withheld under chapter 3 of the Code
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and documentation that a withholding
agent may rely upon to determine the
status of a payee or a beneficial owner
as a U.S. person or as a foreign person
and other relevant characteristics of
the payee that may affect a with-
holding agent’s obligation to withhold
under chapter 3 of the Code and the
regulations thereunder. Special proce-
dures regarding payments to foreign
persons that act as intermediaries are
also provided. Section 1.1441-2 defines
the income subject to withholding
under sections 1441, 1442, and 1443 and
the regulations under these sections.
Section 1.1441-3 provides rules regard-
ing the amount subject to withholding
and rules for coordinating withholding
under this section with withholding
under section 1445 and under chapter 4
of the Code. Section 1.1441-4 provides
exemptions from withholding for,
among other things, certain income ef-
fectively connected with the conduct of
a trade or business in the United
States, including certain compensation
for the personal services of an indi-
vidual. Section 1.1441-5 provides rules
for withholding on payments made to
flow-through entities and other similar
arrangements. Section 1.1441-6 provides
rules for claiming a reduced rate of
withholding under an income tax trea-
ty. Section 1.1441-7 defines the term
withholding agent and provides due
diligence rules governing a withholding
agent’s obligation to withhold. Section
1.1441-8 provides rules for relying on
claims of exemption from withholding
for payments to a foreign government,
an international organization, a for-
eign central bank of issue, or the Bank
for International Settlements. Sec-
tions 1.1441-9 and 1.1443-1 provide rules
for relying on claims of exemption
from withholding for payments to for-
eign tax exempt organizations and for-
eign private foundations.

(b) General rules of withholding—(1)
Requirement to withhold on payments to
foreign persons. A withholding agent
must withhold 30 percent of any pay-
ment of an amount subject to with-
holding made to a payee that is a for-
eign person unless it can reliably asso-
ciate the payment with documentation
upon which it can rely to treat the
payment as made to a payee that is a
U.S. person or as made to a beneficial
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owner that is a foreign person entitled
to a reduced rate of withholding. How-
ever, a withholding agent making a
payment to a foreign person need not
withhold where the foreign person as-
sumes responsibility for withholding
on the payment under chapter 3 of the
Code and the regulations thereunder as
a qualified intermediary (see para-
graphs (e)(5) and (e)(6) of this section),
as a U.S. branch of a foreign person
(see paragraph (b)(2)(iv) of this sec-
tion), as a withholding foreign partner-
ship (see §1.1441-5(¢c)(2)(i)), or as a with-
holding foreign trust (see §1.1441-
5(e)(5)(v)). When withholding under
chapter 4 was applied to a payment,
the withholding obligation under this
section is satisfied. See §1.1441-3(a)(2).
This section (dealing with general rules
of withholding and claims of foreign or
U.S. status by a payee or a beneficial
owner) and §§1.1441-4, 1.1441-5, 1.1441-6,
1.1441-8, 1.1441-9, and 1.1443-1 provide
rules for determining whether docu-
mentation is required as a condition
for reducing the rate of withholding on
a payment to a foreign beneficial
owner or to a U.S. payee and if so, the
nature of the documentation upon
which a withholding agent may rely in
order to reduce such rate. Paragraph
(b)(2) of this section prescribes the
rules for the determination of who the
payee is, the extent to which a pay-
ment is treated as made to a foreign
payee, and reliable association of a
payment with documentation. Para-
graph (b)(3) of this section describes
the applicable presumptions for deter-
mining the payee’s status as U.S. or
foreign and the payee’s other charac-
teristics (e.g., as an owner or inter-
mediary, as an individual, partnership,
corporation, etc.). Paragraph (b)(4) of
this section lists the types of payments
for which the 30-percent withholding
rate may be reduced. Because the
treatment of a payee as a U.S. or a for-
eign person also has consequences for
purposes of making an information re-
turn under the provisions of chapter 61
of the Code and for withholding under
other provisions of the Code, such as
sections 3402, 3405, or 3406, paragraph
(b)(6) of this section lists applicable
provisions outside chapter 3 of the
Code that require certain payees to es-
tablish their foreign status (e.g., in
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order to be exempt from information
reporting). Paragraph (b)(6) of this sec-
tion describes the withholding obliga-
tions of a foreign person making a pay-
ment that it has received in its capac-
ity as an intermediary. Paragraph
(b)(7) of this section describes the li-
ability of a withholding agent that
fails to withhold at the required 30-per-
cent rate in the absence of documenta-
tion. Paragraph (b)(8) of this section
deals with adjustments and refunds in
the case of overwithholding. Paragraph
(b)(9) of this section deals with deter-
mining the status of the payee when
the payment is jointly owned. See
paragraph (c)(6) of this section for a
definition of beneficial owner. See
§1.1441-7(a) for a definition of with-
holding agent. See §1.1441-2(a) for the
determination of an amount subject to
withholding. See §1.1441-2(e) for the
definition of a payment and when it is
considered made. Except as otherwise
provided, the provisions of this section
apply only for purposes of determining
a withholding agent’s obligation to
withhold under chapter 3 of the Code
and the regulations thereunder.

(2) Determination of payee and payee’s
status—(i) In general. Except as other-
wise provided in this paragraph (b)(2)
and §1.1441-5(c)(1) and (e)(3), a payee is
the person to whom a payment is
made, regardless of whether such per-
son is the beneficial owner of the
amount (as defined in paragraph (c)(6)
of this section). A foreign payee is a
payee who is a foreign person. A U.S.
payee is a payee who is a U.S. person.
Generally, the determination by a
withholding agent of the U.S. or for-
eign status of a payee and of its other
relevant characteristics (e.g., as a bene-
ficial owner or intermediary, or as an
individual, corporation, or flow-
through entity) is made on the basis of
a withholding certificate that is a
Form W-8 or a Form 8233 (indicating
foreign status of the payee or bene-
ficial owner) or a Form W-9 (indicating
U.S. status of the payee). The provi-
sions of this paragraph (b)(2), para-
graph (b)(3) of this section, and §1.1441-
5(c), (d), and (e) dealing with deter-
minations of payee and applicable pre-
sumptions in the absence of docu-
mentation apply only to payments of
amounts subject to withholding under
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chapter 3 of the Code (within the mean-
ing of §1.1441-2(a)). However, for a pay-
ment that is both an amount subject to
withholding under chapter 3 and a
withholdable payment under chapter 4,
first apply the rules of §1.1471-3 for de-
termining the payee of a withholdable
payment under chapter 4 and the appli-
cable presumptions in the absence of
documentation applicable to such pay-
ments. See also §1.6049-5(d) for pay-
ments of amounts that are not subject
to withholding under chapter 3 of the
Code (or the regulations thereunder)
but that may be reportable under pro-
visions of chapter 61 of the Code (and
the regulations thereunder). See para-
graph (d) of this section for documenta-
tion upon which the withholding agent
may rely in order to treat the payee or
beneficial owner as a U.S. person. See
paragraph (e) of this section for docu-
mentation upon which the withholding
agent may rely in order to treat the
payee or beneficial owner as a foreign
person. For applicable presumptions of
status in the absence of documenta-
tion, see paragraph (b)(3) of this sec-
tion and §1.1441-5(d). For definitions of
a foreign person and U.S. person, see
paragraph (c¢)(2) of this section.

(i1) Payments to a U.S. agent of a for-
eign person. A withholding agent mak-
ing a payment to a U.S. person (other
than to a U.S. branch that is treated as
a U.S. person pursuant to paragraph
(b)(2)(iv) of this section) and who has
actual knowledge that the U.S. person
receives the payment as an agent of a
foreign person must treat the payment
as made to the foreign person. How-
ever, the withholding agent may treat
the payment as made to the U.S. per-
son if the U.S. person is a financial in-
stitution and the withholding agent
has no reason to believe that the finan-
cial institution will not comply with
its obligation to withhold. See para-
graph (c)(b) of this section for the defi-
nition of a financial institution.

(iii) Payments to wholly-owned enti-
ties—(A) Foreign-owned domestic entity.
A payment to a wholly-owned domestic
entity that is disregarded for federal
tax purposes under §301.7701-2(c)(2) of
this chapter as an entity separate from
its owner and whose single owner is a
foreign person shall be treated as a
payment to the owner of the entity,
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subject to the provisions of paragraph
(b)(2)(iv) of this section. For purposes
of this paragraph (b)(2)(iii)(A), a do-
mestic entity means a person that
would be treated as a U.S. person if it
had an election in effect under
§301.7701-3(c)(1)(i) of this chapter to be
treated as a corporation. For example,
a limited liability company, A, orga-
nized under the laws of the State of
Delaware, opens an account at a U.S.
bank. Upon opening of the account, the
bank requests A to furnish a Form W-
9 as required under section 6049(a) and
the regulations under that section. A
does not have an election in effect
under §301.7701-3(c)(1)(i) of this chapter
and, therefore, is not treated as an or-
ganization taxable as a corporation, in-
cluding for purposes of the exempt re-
cipient provisions in §1.6049-4(c)(1). If A
has a single owner and the owner is a
foreign person (as defined in paragraph
(c)(2) of this section), then A may not
furnish a Form W-9 because it may not
represent that it is a U.S. person for
purposes of the provisions of chapters
3, 4, and 61 of the Code, and section
3406. Therefore, A must furnish a Form
W-8 with the name, address, and tax-
payer identifying number (TIN) (if re-
quired) of the foreign person who is the
single owner in the same manner as if
the account were opened directly by
the foreign single owner. See §§1.894-
1(d) and 1.1441-6(b)(2) for special rules
where the entity’s owner is claiming a
reduced rate of withholding under an
income tax treaty.

(B) Foreign entity. A payment to a
wholly-owned foreign entity that is
disregarded under §301.7701-2(c)(2) of
this chapter as an entity separate from
its owner shall be treated as a payment
to the single owner of the entity, sub-
ject to the provisions of paragraph
(b)(2)(iv) of this section if the foreign
entity has a U.S. branch in the United
States. For purposes of this paragraph
(b)(2)(iii)(B), a foreign entity means a
person that would be treated as a for-
eign person if it had an election in ef-
fect under §301.7701-3(c)(1)(i) of this
chapter to be treated as a corporation.
See §§1.894-1T(d) and 1.1441-6(b)(2) for
special rules where the foreign entity
or its owner is claiming a reduced rate
of withholding under an income tax
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treaty. Thus, for example, if the for-
eign entity’s single owner is a U.S. per-
son, the payment shall be treated as a
payment to a U.S. person. Therefore,
based on the saving clause in U.S. in-
come tax treaties, such an entity may
not claim benefits under an income tax
treaty even if the entity is organized in
a country with which the United States
has an income tax treaty in effect and
treats the entity as a non-fiscally
transparent entity. See §1.894-1T(d)(6),
Example 10. Unless it has actual knowl-
edge or reason to know that the foreign
entity to whom the payment is made is
disregarded under §301.7701-2(c)(2) of
this chapter, a withholding agent may
treat a foreign entity as an entity sep-
arate from its owner unless it can reli-
ably associate the payment with a
withholding certificate from the enti-
ty’s owner.

(iv) Payments to a U.S. branch of cer-
tain foreign banks or foreign insurance
companies—(A) U.S. branch treated as a
U.S. person in certain cases. A payment
to a U.S. branch of a foreign person is
a payment to a foreign person. How-
ever, a U.S. branch of a foreign person
that is described in this paragraph
(D)(2)(iv)(A) may agree to be treated as
a U.S. person for purposes of with-
holding on specified payments to the
U.S. branch. If a U.S. branch agrees to
be treated as a U.S. person with a with-
holding agent, it is required to act as a
U.S. person with respect to all other
withholding agents, including when
acting as an intermediary with respect
to withholdable payments for purposes
of chapter 4. See §1.1471-3(a)(3)(vi). In
such cases, the U.S. branch is treated
as a payee that is a U.S. person. See
paragraph (C) of this section for addi-
tional requirements for the U.S. branch
when treated as a payor that is a U.S.
person. Notwithstanding the preceding
sentence, a withholding agent making
a payment to a U.S. branch treated as
a U.S. person under this paragraph
(b)(2)(iv)(A) shall not treat the branch
as a U.S. person for purposes of report-
ing the payment made to the branch.
Therefore, a payment to such U.S.
branch shall be reported on Form 1042—
S under §1.1461-1(c) and §1.1474-
1(d)(1)(i) for a payment of U.S. source
FDAP income that is a chapter 4 re-
portable amount as defined in §1.1471-
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1(b)(18). Further, a U.S. branch that is
treated as a U.S. person under this
paragraph (b)(2)(iv)(A) shall not be
treated as a U.S. person for purposes of
the withholding certificate it provides
to a withholding agent. Therefore, the
U.S. branch must furnish a U.S. branch
withholding certificate on a Form W-
8IMY as provided in paragraph (e)(3)(v)
of this section and not a Form W-9. An
agreement to treat a U.S. branch as a
U.S. person must be evidenced by a
U.S. branch withholding certificate de-
scribed in paragraph (e)(3)(v) of this
section furnished by the U.S. branch to
the withholding agent. A U.S. branch
described in this paragraph (b)(2)(iv)(A)
and eligible to be treated as a U.S. per-
son is any U.S. branch of a foreign
bank subject to regulatory supervision
by the Federal Reserve Board or a U.S.
branch of a foreign insurance company
required to file an annual statement on
a form approved by the National Asso-
ciation of Insurance Commissioners
with the Insurance Department of a
State, a Territory, or the District of
Columbia. In addition, a territory fi-
nancial institution (including a terri-
tory financial institution that is a
flow-through entity) will be treated as
a U.S. branch for purposes of this para-
graph (b)(2)(iv)(A) and therefore is eli-
gible to be treated as a U.S. person.
The Internal Revenue Service (IRS)
may approve a list of U.S. branches
that may be eligible for treatment as
U.S. persons under this paragraph
(b)(2)([Av)(A) (see §601.601(d)(2) of this
chapter). See §1.6049-5(c)(b)(vi) for the
treatment of U.S. branches as U.S.
payors if they make a payment that is
subject to reporting under chapter 61 of
the Code. Also see §1.6049-5(d)(1)(ii) for
the treatment of U.S. branches as for-
eign payees under chapter 61 of the
Code.

(B) Consequences to the withholding
agent. Any person that is otherwise a
withholding agent regarding a payment
to a U.S. branch described in paragraph
(0)(2)(iv)(A) of this section shall treat
the payment in one of the following
ways—

(I) As a payment to a U.S. person, in
which case the withholding agent is
not responsible for withholding on such
payment to the extent it can reliably
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associate the payment with a with-
holding certificate described in para-
graph (e)(3)(v) of this section that has
been furnished by the TU.S. branch
under its agreement with the with-
holding agent to be treated as a U.S.
person;

(2) As a payment directly to the per-
sons whose names are on withholding
certificates or other appropriate docu-
mentation forwarded by the U.S.
branch to the withholding agent when
no agreement is in effect to treat the
U.S. branch as a U.S. person for such
payment, to the extent the withholding
agent can reliably associate the pay-
ment with such certificates or docu-
mentation;

(3) As a payment to a foreign person
of income that is effectively connected
with the conduct of a trade or business
in the United States if the withholding
agent has obtained an EIN for the
branch and cannot reliably associate
the payment with a withholding cer-
tificate from a U.S. branch (or any
other certificate or other appropriate
documentation from another person).
See §1.1441-4(a)(2)(ii); or

(4) As a payment to a foreign person
of income that is not effectively con-
nected with the conduct of a trade or
business in the United States if the
withholding agent has not obtained an
EIN for the branch and cannot reliably
associate the payment with a with-
holding certificate from the TU.S.
branch.

(C) Consequences to the U.S. branch. A
U.S. branch that is treated as a U.S.
person under paragraph (b)(2)(iv)(A) of
this section shall be treated as a sepa-
rate person for purposes of section
1441(a) and all other provisions of chap-
ters 3 and 4 of the Code and the regula-
tions thereunder (other than for pur-
poses of reporting the payment to the
U.S. branch under §1.1461-1(c) and
§1.1474-1(d)(1)(i) for a chapter 4 report-
able amount by a withholding agent) or
for purposes of the documentation such
a branch must furnish under paragraph
(e)(3)(v) of this section) for any pay-
ment that it receives as such. Thus,
the U.S. branch shall be responsible for
withholding on a payment as a U.S.
person in accordance with the provi-
sions under chapters 3 and 4 of the
Code and the regulations thereunder
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and other applicable withholding provi-
sions of the Code. For this purpose, it
shall obtain and retain documentation
from payees or beneficial owners of the
payments that it receives as an inter-
mediary as a U.S. person in the same
manner as if it were a separate entity.
For example, if a U.S. branch receives
a payment as an intermediary on be-
half of customers of its home office and
the home office is a qualified inter-
mediary, the U.S. branch must obtain a
qualified intermediary withholding
certificate described in paragraph
(e)(3)(ii) of this section from its home
office. Similarly, if a U.S. branch of an
FFI treated as a U.S. person receives a
payment on behalf of another branch of
the FFI that is treated as a nonpartici-
pating FFI, the U.S. branch must with-
hold on the payment made to the other
branch as if it were a separate person
to the extent required under chapter 4.
In addition, a U.S. branch that has not
provided documentation to the with-
holding agent for a payment that is, in
fact, not effectively connected income
is a withholding agent with respect to
that payment. See paragraph (b)(6) of
this section and §1.1441-4(a)(2)(ii).

(D) Definition of payment to a U.S.
branch. A payment is treated as a pay-
ment to a U.S. branch of a foreign bank
or foreign insurance company if the
payment is credited to an account
maintained in the United States in the
name of a U.S. branch of the foreign
person, or the payment is made to an
address in the United States where the
U.S. branch is located and the name of
the U.S. branch appears on documents
(in written or electronic form) associ-
ated with the payment (e.g., the check
mailed or a letter addressed to the
branch).

(E) Payments to other U.S. branches.
Similar withholding procedures may
apply to payments to U.S. branches
that are not described in paragraph
(b)(2)(iv)(A) of this section to the ex-
tent permitted by the IRS. Any such
branch must establish that its situa-
tion is analogous to that of a U.S.
branch described in paragraph
(b)(2)(iv)(A) of this section. In the al-
ternative, the branch must establish
that the withholding and reporting re-
quirements under chapter 3 of the Code
and the regulations thereunder impose
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an undue administrative burden and
that the collection of the tax imposed
by section 871(a) or 881(a) on the for-
eign person (or its members in the case
of a foreign partnership) will not be
jeopardized by the exemption from
withholding. Generally, an undue ad-
ministrative burden will be found to
exist in a case where the person enti-
tled to the income, such as a foreign
insurance company, receives from the
withholding agent income on securities
issued by a single corporation, some of
which is, and some of which is not, ef-
fectively connected with conduct of a
trade or business within the United
States and the criteria for determining
the effective connection are unduly dif-
ficult to apply because of the cir-
cumstances under which such securi-
ties are held. No exemption from with-
holding shall be granted under this
paragraph (b)(2)(iv)(E) unless the per-
son entitled to the income complies
with such other requirements as may
be imposed by the IRS and unless the
IRS is satisfied that the collection of
the tax on the income involved will not
be jeopardized by the exemption from
withholding. The IRS may prescribe
such procedures as are necessary to

make these determinations (see
§601.601(d)(2) of this chapter).
(v) Payments to a foreign inter-

mediary—(A) Payments treated as made
to persons for whom the intermediary col-
lects the payment. Except as otherwise
provided in paragraph (b)(2)(v)(B) of
this section, the payee of a payment to
a person that the withholding agent
may treat as a foreign intermediary in
accordance with the provisions of para-
graph (b)(3)(ii)(C) or (b)(3)(v)(A) of this
section is the person or persons for
whom the intermediary collects the
payment. Thus, for example, the payee
of a payment that the withholding
agent can reliably associate with a
withholding certificate from a quali-
fied intermediary (defined in paragraph
(e)(5)(ii) of this section) that does not
assume primary withholding responsi-
bility or a payment to a nonqualified
intermediary are the persons for whom
the qualified intermediary or non-
qualified intermediary acts and not to
the intermediary itself. See paragraph
(b)(3)(v) of this section for presump-
tions that apply if the payment cannot
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be reliably associated with valid docu-
mentation. For similar rules for pay-
ments to flow-through entities, see
§1.1441-5(c)(1) and (e)(3).

(B) Payments treated as made to foreign
intermediary. The payee of a payment
to a person that the withholding agent
may treat as a qualified intermediary
is the qualified intermediary to the ex-
tent that the qualified intermediary
assumes primary withholding responsi-
bility under paragraph (e)(6)(iv) of this
section for the payment. For example
if a qualified intermediary assumes pri-
mary withholding responsibility under
chapter 3 of the Internal Revenue Code
but does not assume primary reporting
or withholding responsibility under
chapter 61 or section 3406 of the Inter-
nal Revenue Code and therefore pro-
vides Forms W-9 for U.S. non-exempt
recipients, the qualified intermediary
is the payee except to the extent the
payment is reliably associated with a
Form W-9 from a U.S. non-exempt re-
cipient.

(vi) Other payees. A payment to a per-
son described in §1.6049-4(c)(1)(ii) that
the withholding agent would treat as a
payment to a foreign person without
obtaining documentation for purposes
of information reporting under section
6049 (if the payment were interest) is
treated as a payment to a foreign
payee for purposes of chapter 3 of the
Code and the regulations thereunder
(or to a foreign beneficial owner to the
extent provided in paragraph
(e)(1)(ii)(A)(6) or (7) of this section).
Further, a payment that the with-
holding agent can reliably associate
with documentary evidence described
in §1.6049-5(c)(1) relating to the payee
is treated as a payment to a foreign
payee. See §1.1441-5(b)(1) and (c)(1) for
payee determinations for payments to
partnerships. See §1.1441-5(e) for payee
determinations for payments to foreign
trusts or foreign estates.

(viil) Rules for reliably associating a
payment with a withholding certificate or
other appropriate documentation—(A)
Generally. The presumption rules of
paragraph (b)(3) of this section and
§§1.1441-5(d) and (e)(6) and 1.6049-5(d)
apply to any payment, or portion of a
payment, that a withholding agent
cannot reliably associate with wvalid
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documentation. Generally, a with-
holding agent can reliably associate a
payment with valid documentation if,
prior to the payment, it holds valid
documentation (either directly or
through an agent), it can reliably de-
termine how much of the payment re-
lates to the valid documentation, and
it has no actual knowledge or reason to
know that any of the information, cer-
tifications, or statements in, or associ-
ated with, the documentation are in-
correct. Special rules apply for pay-
ments made to intermediaries, flow-
through entities, and certain TU.S.
branches. See paragraph (b)(2)(vii)(B)
through (F) of this section. The docu-
mentation referred to in this paragraph
(b)(2)(vii) is documentation described
in paragraphs (c)(16) and (17) of this
section upon which a withholding
agent may rely to treat the payment as
a payment made to a payee or bene-
ficial owner, and to ascertain the char-
acteristics of the payee or beneficial
owner that are relevant to withholding
or reporting under chapter 3 of the In-
ternal Revenue Code and the regula-
tions thereunder. A withholding agent
that is not required to obtain docu-
mentation with respect to a payment is
considered to lack documentation for
purposes of this paragraph (b)(2)(vii).
For example, a withholding agent pay-
ing U.S. source interest to a person
that is an exempt recipient, as defined
in §1.6049-4(c)(1)(ii), is not required to
obtain documentation from that person
in order to determine whether an
amount paid to that person is report-
able under an applicable information
reporting provision under chapter 61 of
the Internal Revenue Code. The with-
holding agent must, however, treat the
payment as made to an undocumented
person for purposes of chapter 3 of the
Internal Revenue Code. Therefore, the
presumption rules of  paragraph
(b)(3)(iii) of this section apply to deter-
mine whether the person is presumed
to be a U.S. person (in which case, no
withholding is required under this sec-
tion), or whether the person is pre-
sumed to be a foreign person (in which
case 30-percent withholding is required
under this section). See paragraph
(b)(3)(V) of this section for special reli-
ance rules in the case of a payment to
a foreign intermediary and §1.1441-5(d)
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and (e)(6) for special reliance rules in
the case of a payment to a flow-
through entity.

(B) Special rules applicable to a with-
holding certificate from a mnonqualified
intermediary or flow-through entity. (1)
In the case of a payment made to a
nonqualified intermediary, a flow-
through entity (as defined in paragraph
(c)(23) of this section), or a U.S. branch
described in paragraph (b)(2)(iv) of this
section (other than a U.S. branch that
is treated as a U.S. person), a with-
holding agent can reliably associate
the payment with valid documentation
only to the extent that, prior to the
payment, the withholding agent can al-
locate the payment to a valid non-
qualified intermediary, flow-through
entity, or U.S. branch withholding cer-
tificate (and a withholding certificate
provided by a nonparticipating FFI
with respect to a portion of a payment
that is a withholdable payment allo-
cated to an exempt beneficial owner as
described in §1.1471-3(c)(3)(iii)(B)(4));
the withholding agent can reliably de-
termine how much of the payment re-
lates to valid documentation provided
by a payee as determined under para-
graph (c¢)(12) of this section (i.e., a per-
son that is not itself an intermediary,
flow-through entity, or U.S. branch);
and the withholding agent has suffi-
cient information to report the pay-
ment on Form 1042-S or Form 1099, if
reporting is required. See, however,
paragraph (e)(3)(iv) of this section for
when a nonqualified intermediary may
report payees to the withholding agent
in a chapter 4 withholding rate pool, in
which case a withholding agent need
not associate the portion of the pay-
ment attributable to such payees with
documentation from each such payee.
See also paragraph (e)(3)(iii) of this
section for the requirements of a non-
qualified intermediary withholding
certificate, paragraph (e)(3)(v) of this
section for the requirements of a U.S.
branch withholding certificate, and
§§1.1441-5(c)(3)(iii) and (e)(5)(iii) for the
requirements of a flow-through with-
holding certificate (including the re-
quirements for a withholding certifi-
cate associated with a withholdable
payment). Thus, a payment cannot be
reliably associated with wvalid docu-
mentation provided by a payee to the
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extent such documentation is lacking
or unreliable, or to the extent that in-
formation required to allocate and re-
port all or a portion of the payment to
each payee is lacking or unreliable. If a
withholding certificate attached to an
intermediary, U.S. branch, or flow-
through withholding certificate is an-
other intermediary, U.S. branch, or
flow-through withholding certificate,
the rules of this paragraph (b)(2)(vii)(B)
apply by treating the share of the pay-
ment allocable to the other inter-
mediary, U.S. branch, or flow-through
entity as if the payment were made di-
rectly to such other entity. See para-
graph (e)(3)(iv)(D) of this section for
rules permitting information allo-
cating a payment to documentation to
be received after the payment is made.

2) The rules of paragraph
(b)(2)(vii)(B)(1) of this section are illus-
trated by the following examples. Each
example illustrates a payment that is
not a withholdable payment and, as a
result of which, neither the chapter 4
status of the NQI nor payee specific
documentation with respect to the
chapter 4 status is required to be pro-
vided to the withholding agent (and no
withholding applies under chapter 4 on
each payment). See paragraph
(e)(3)(iv)(C) of this section for the re-
quirements of a withholding statement
provided by a mnonqualified inter-
mediary that receives a withholdable
payment and for an example illus-
trating the requirements of an NQI
providing a withholding statement to a
withholding agent for a withholdable
payment.

Example 1. WA, a withholding agent, makes
a payment of U.S. source interest with re-
spect to a grandfathered obligation as de-
scribed in §1.1471-2(b) (and thus the payment
is not a withholdable payment) to NQI, an
intermediary that is a nonqualified inter-
mediary. NQI provides a valid intermediary
withholding certificate under paragraph
(e)(3)(iii) of this section. NQI does not, how-
ever, provide valid documentation from the
persons on whose behalf it receives the inter-
est payment, and, therefore, the interest
payment cannot be reliably associated with
valid documentation provided by a payee.
WA must apply the presumption rules of
paragraph (b)(3)(v) of this section to the pay-
ment.

Example 2. The facts are the same as in Ex-
ample 1, except that NQI does attach valid
beneficial owner withholding certificates (as
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defined in paragraph (e)(2)(i) of this section)
from A, B, C, and D establishing their
statuses as foreign persons. NQI does not,
however, provide WA with any information
allocating the payment among A, B, C, and D
and, therefore, WA cannot determine the
portion of the payment that relates to each
beneficial owner withholding certificate. The
interest payment cannot be reliably associ-
ated with valid documentation from a payee,
and WA must apply the presumption rules of
paragraph (b)(3)(v) of this section to the pay-
ment. See, however, paragraph (e)(3)(iv)(D)
of this section providing for alternative pro-
cedures that allow a nonqualified inter-
mediary to provide allocation information
after a payment is made.

Example 3. The facts are the same as in Ex-
ample 2, except that NQI provides allocation
information associated with its intermediary
withholding certificate indicating that 25%
of the interest payment is allocable to A and
25% to B. NQI does not provide any alloca-
tion information regarding the remaining
50% of the payment. WA may treat 25% of
the payment as made to A and 25% as made
to B. The remaining 50% of the payment can-
not be reliably associated with valid docu-
mentation from a payee, however, since NQI
did not provide information allocating the
payment. Thus, the remaining 50% of the
payment is subject to the presumption rules
of paragraph (b)(3)(v) of this section.

Example 4. WA makes a payment of U.S.
source interest to NQI1, an intermediary
that is not a qualified intermediary. NQI1
provides WA with a valid nonqualified inter-
mediary withholding certificate as well valid
beneficial owner withholding certificates
from A and B and a valid nonqualified inter-
mediary withholding certificate from NQI2.
NQI2 has provided valid beneficial owner
documentation from C sufficient to establish
C’s status as a foreign person. Based on in-
formation provided by NQI1, WA can allocate
20% of the interest payment to A, and 20% to
B. Based on information that NQI2 provided
NQI1 and that NQI1 provides to WA, WA can
allocate 60% of the payment to NQI2, but can
only allocate one half of that payment (30%)
to C. Therefore, WA cannot reliably asso-
ciate the remainder of the payment made to
NQI2 (30% of the total payment) with valid
documentation and must apply the presump-
tion rules of paragraph (b)(3)(v) of this sec-
tion to that portion of the payment.

(C) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that does mnot assume pri-
mary withholding responsibility—(1) If a
payment is made to a qualified inter-
mediary that does not assume primary
withholding responsibility under chap-
ters 3 and 4 of the Code or primary
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Form 1099 reporting and backup with-
holding responsibility under chapter 61
and section 3406 of the Code for the
payment, a withholding agent can reli-
ably associate the payment with valid
documentation only to the extent that,
prior to the payment, the withholding
agent has received a valid qualified
intermediary withholding certificate
described in paragraph (e)(3)(ii) of this
section and the withholding agent can
reliably determine the portion of the
payment that relates to a chapter 3
withholding rate pool, as defined in
paragraph (c)(44) of this section; a
chapter 4 withholding rate pool (in-
cluding for a withholdable payment as
described in paragraph (e)(5)(v)(C)(2) of
this section), as defined in paragraph
(c)(48) of this section; or a pool attrib-
utable to U.S. exempt recipients. In the
case of a withholding rate pool attrib-
utable to a U.S. non-exempt recipient,
a payment cannot be reliably associ-
ated with valid documentation unless,
prior to the payment, the qualified
intermediary has provided the U.S. per-
son’s Form W-9 (or, in the absence of
the form, the name, address, and TIN,
if available, of the U.S. person) and suf-
ficient information for the withholding
agent to report the payment on Form
1099. See, however, paragraph
(e)(B)(V)(C)(3) of this section for alter-
native procedures for allocating pay-
ments among U.S. non-exempt recipi-
ents and paragraphs (e)(5)(v)(C)(1) and
(2) of this section for when a chapter 4
withholding rate pool of U.S. payees
may be provided by a qualified inter-
mediary instead of documentation with
respect to each U.S. non-exempt recipi-
ent.

(2) The rules of this paragraph
(b)(2)(vii)(C) are illustrated by the fol-
lowing examples:

Example 1. WA, a withholding agent, makes
a payment of U.S. source dividends that is a
withholdable payment to QI. QI provides WA
with a wvalid qualified intermediary with-
holding certificate on which it indicates that
it does not assume primary withholding re-
sponsibility under chapters 3 and 4 or pri-
mary Form 1099 reporting and backup with-
holding responsibility under chapter 61 and
section 3406. QI does not provide any infor-
mation allocating the dividend to with-
holding rate pools. WA cannot reliably asso-
ciate the payment with valid payee docu-
mentation and therefore must apply the pre-
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sumption rules applicable to a withholdable
payment under §1.1471-3(f)(6) to determine
the status of the payee for purposes of chap-
ter 4. See Example 2 for an application of the
presumption rules under §1.1471-3(f).

Example 2. WA makes a payment of U.S.
source dividends that is a withholdable pay-
ment to QI, which is an NFFE. QI has 5 cus-
tomers: A, B, C, D, and E, all of whom are in-
dividuals except for C. QI has obtained valid
documentation from A and B establishing
their entitlement to a 15% rate of tax on
U.S. source dividends under an income tax
treaty. C is a U.S. person that is an exempt
recipient as defined in paragraph (c)(20) of
this section. D and E are U.S. non-exempt re-
cipients who have provided Forms W-9 to QI.
A, B, C, D, and E are each entitled to 20% of
the dividend payment. QI provides WA with
a valid qualified intermediary withholding
certificate as described in paragraph (e)(3)(ii)
of this section with which it associates the
Forms W-9 from D and E. QI associates the
following allocation information with its
qualified intermediary withholding certifi-
cate: 40% of the payment is allocable to the
15% chapter 3 withholding rate pool, and 20%
is allocable to each of D and E. QI does not
provide any allocation information regard-
ing the remaining 20% of the payment. WA
cannot reliably associate 20% of the payment
with valid documentation and, therefore,
must apply the presumption rules applicable
to a withholdable payment. Because QI is re-
ceiving a withholdable payment as an inter-
mediary, under paragraph (b)(3)(iii) of this
section WA must apply the presumption rule
of §1.1471-3(f)(6) to treat the portion of the
payment that cannot reliably be associated
with valid documentation as made to a non-
participating FFI account holder of QI. As a
result, WA is required to withhold at a 30%
rate of tax under chapter 4. See §1.1441-
3(a)(2) permitting WA to credit the amount
withheld under chapter 4 against the liabil-
ity for tax due on the payment under section
1441 or 1442. The 40% of the payment allo-
cable to the 15% withholding rate pool and
the portion of the payments allocable to D
and E are payments that can be reliably as-
sociated with documentation.

(D) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary with-
holding responsibility under chapter 3
and chapter 4 of the Internal Revenue
Code. (1) In the case of a payment made
to a qualified intermediary that as-
sumes primary withholding responsi-
bility under chapters 3 and 4 of the
Code with respect to that payment (but
does not assume primary Form 1099 re-
porting and backup withholding re-
sponsibility under chapter 61 of the
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Code and section 3406), a withholding
agent can reliably associate the pay-
ment with valid documentation only to
the extent that, prior to the payment,
the withholding agent has received a
valid qualified intermediary with-
holding certificate and the withholding
agent can reliably determine the por-
tion of the payment that relates to the
withholding rate pool for which the
qualified intermediary assumes pri-
mary withholding responsibility and
the portion of the payment attrib-
utable to withholding rate pools for
each U.S. non-exempt recipient for
whom the qualified intermediary has
provided a Form W-9 (or, in absence of
the form, the name, address, and TIN,
if available, of the U.S. non-exempt re-
cipient). See paragraph (e)(5)(iv) of this
section (requiring a qualified inter-
mediary assuming primary withholding
responsibility under chapter 3 to as-
sume primary withholding responsi-
bility under chapter 4). See also para-
graph (e)(5)(v)(C)(3) of this section for
alternative allocation procedures for
payments made to U.S. persons that
are not exempt recipients and para-
graphs (e)(5)(v)(C)(I) and (2) of this sec-
tion for when a qualified intermediary
may provide a chapter 4 withholding
rate pool of U.S. payees to a with-
holding agent instead of documenta-
tion with respect to each U.S. non-ex-
empt recipient.

(2) Examples. The following examples
illustrate the rules of paragraph
(b)(2)(vii)(D)(1) of this section. See also
the example in paragraph (e)(5)(v)(D)
for rules for reporting of U.S. non-ex-
empt recipients when a qualified inter-
mediary that is an FFI reports a U.S.
account under chapter 4.

Example 1. WA makes a payment of U.S.
source interest that is a withholdable pay-
ment to QI, a qualified intermediary that is
an NFFE. QI provides WA with a withholding
certificate that indicates that QI will assume
primary withholding responsibility under
chapters 3 and 4 of the Code with respect to
the payment. In addition, QI attaches a
Form W-9 from A, a U.S. non-exempt recipi-
ent, as defined in paragraph (c)(21) of this
section, and provides the name, address, and
TIN of B, a U.S. person that is also a non-ex-
empt recipient but who has not provided a
Form W-9. QI associates a withholding state-
ment with its qualified intermediary with-
holding certificate indicating that 10% of the
payment is attributable to A and 10% to B,
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and that QI will assume primary withholding
responsibility under chapters 3 and 4 with re-
spect to the remaining 80% of the payment.
WA can reliably associate the entire pay-
ment with valid documentation. Although
under the presumption rule of paragraph
(b)(3)(v) of this section, an undocumented
person receiving U.S. source interest is gen-
erally presumed to be a foreign person, WA
has actual knowledge that B is a U.S. non-
exempt recipient and therefore must report
the payment on Form 1099 and backup with-
hold on the interest payment under section
3406.

Example 2. The facts are the same as in Ex-
ample 1, except that no information has been
provided for the 20% of the payment that is
allocable to A and B. Thus, QI has accepted
withholding responsibility for 80% of the
payment but has provided no information for
the remaining 20%. In this case, 20% of the
payment cannot be reliably associated with
valid documentation, and, under paragraph
(b)(3)(iii) of this section, WA must apply the
presumption rule of §1.1471-3(f)(5) to treat
the payment as made to a nonparticipating
FFI and withhold 30% of the gross amount of
the payment (because the payment is a
withholdable payment and is treated as
made to a foreign payee under paragraph
(b)(3)(v) of this section). See Example 2 in
paragraph (b)(2)(vii)(C)(2) and §1.1471-3(f)(1).

(E) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary Form
1099 reporting and backup withholding re-
sponsibility but not primary withholding
under chapter 3 and chapter 4. (1) If a
payment is made to a qualified inter-
mediary that assumes primary Form
1099 reporting and backup withholding
responsibility for the payment (but
does not assume primary withholding
responsibility under chapters 3 and 4 of
the Code), a withholding agent can reli-
ably associate the payment with valid
documentation only to the extent that,
prior to the payment, the withholding
agent has received a valid qualified
intermediary withholding certificate
and the withholding agent can reliably
determine the portion of the payment
that relates to a withholding rate pool
or pools provided as part of the quali-
fied intermediary’s withholding state-
ment and the portion of the payment
for which the qualified intermediary
assumes primary Form 1099 reporting
and backup withholding responsibility.
See paragraph (e)(5)(v)(C)(2) of this sec-
tion for when a qualified intermediary
may include a chapter 4 withholding

118



Internal Revenue Service, Treasury

rate pool on a withholding statement
provided to a withholding agent with
respect to a withholdable payment.

(2) The following example illustrates
the rules of paragraph (b)(2)(vii)(D)(1)
of this section:

Example. WA, a withholding agent, makes a
payment of U.S. source dividends that is a
withholdable payment to QI, a qualified
intermediary that is a participating FFI. QI
has provided WA with a valid qualified inter-
mediary withholding certificate. QI states on
its withholding statement accompanying the
certificate that it assumes primary Form
1099 reporting and backup withholding re-
sponsibility but does not assume primary
withholding responsibility under chapters 3
and 4 of the Code. QI represents that 15% of
the dividend is subject to a 30% rate of with-
holding, 75% of the dividend is subject to a
15% rate of withholding. QI represents that
it assumes primary Form 1099 reporting and
backup withholding for the remaining 10% of
the payment and will not need to provide a
chapter 4 withholding rate pool with respect
to this portion of the payment or docu-
mentation with respect to U.S. non-exempt
recipients. WA can reliably associate the en-
tire payment with valid documentation.

(F) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary with-
holding responsibility wunder chapter 3
and chapter 4 and primary Form 1099 re-
porting and backup withholding responsi-
bility and a withholding certificate pro-
vided by a withholding foreign partner-
ship or a withholding foreign trust. If a
payment is made to a qualified inter-
mediary that assumes both primary
withholding responsibility under chap-
ters 3 and 4 of the Code and primary
Form 1099 reporting and backup with-
holding responsibility under chapter 61
and section 3406 of the Code for the
payment, a withholding agent can reli-
ably associate a payment with valid
documentation provided that it re-
ceives a valid qualified intermediary
withholding certificate as described in
paragraph (e)(3)(ii) of this section. In
the case of a payment made to a with-
holding foreign partnership or a with-
holding foreign trust, the withholding
agent can reliably associate the pay-
ment with valid documentation to the
extent it can associate the payment
with a valid withholding certificate de-
scribed in §1.1441-5(c)(2)(iv) or in
§1.1441-5(e)(5)(v)  (respectively). See
paragraph (e)(5)(iv) of this section, pro-
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viding that a qualified intermediary
assuming primary withholding respon-
sibility under chapter 3 must also as-
sume primary withholding responsi-
bility under chapter 4 with respect to a
withholdable payment.

(3) Presumptions regarding payee’s sta-
tus in the absence of documentation—(i)
General rules. A withholding agent that
cannot, prior to the payment, reliably
associate (within the meaning of para-
graph (b)(2)(vii) of this section) a pay-
ment of an amount subject to with-
holding (as described in §1.1441-2(a))
with valid documentation may rely on
the presumptions of this paragraph
(b)(3) to determine the status of the
person receiving the payment as a U.S.
or a foreign person and the person’s
other relevant characteristics (e.g., as
an owner or intermediary, as an indi-
vidual, trust, partnership, or corpora-
tion). The determination of with-
holding and reporting requirements ap-
plicable to payments to a person pre-
sumed to be a foreign person is gov-
erned only by the provisions of chap-
ters 3 and 4 of the Code and the regula-
tions thereunder. For the determina-
tion of withholding and reporting re-
quirements applicable to payments to a
person presumed to be a U.S. person,
see chapter 61 of the Code, section 3402,
3405, or 3406, and, with respect to the
reporting requirements of a partici-
pating FFI or registered deemed-com-
pliant FFI, see chapter 4 of the Code
and the related regulations. A pre-
sumption that a payee is a foreign
payee is not a presumption that the
payee is a foreign beneficial owner.
Therefore, the provisions of this para-
graph (b)(3) have no effect for purposes
of reducing the withholding rate if as-
sociating the payment with docu-
mentation of foreign beneficial owner-
ship is required as a condition for such
rate reduction. See paragraph (b)(3)(ix)
of this section for consequences to a
withholding agent that fails to with-
hold in accordance with the presump-
tions set forth in this paragraph (b)(3)
or if the withholding agent has actual
knowledge or reason to know of facts
that are contrary to the presumptions
set forth in this paragraph (b)(3). See
paragraph (b)(2)(vii) of this section for
rules regarding the extent to which a
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withholding agent can reliably asso-
ciate a payment with documentation.

(ii) Presumptions of classification as in-
dividual, corporation, partnership, etc.—
(A) In general. A withholding agent
that cannot reliably associate a pay-
ment with a valid withholding certifi-
cate or that has received valid docu-
mentary evidence under §§1.1441-
1(e)(1)({i)(A)(2) and 1.6049-5(c)(1) or (4)
but cannot determine a payee’s classi-
fication from the documentary evi-
dence must apply the rules of this
paragraph (b)(3)(ii) to determine the
payee’s classification as an individual,
trust, estate, corporation, or partner-
ship. The fact that a payee is presumed
to have a certain status under the pro-
visions of this paragraph (b)(3)(ii) does
not mean that it is excused from fur-
nishing documentation if documenta-
tion is otherwise required to obtain a
reduced rate of withholding under this
section. For example, if, for purposes of
this paragraph (b)(3)(ii), a payee is pre-
sumed to be a tax-exempt organization
based on §1.6049-4(c)(1)(ii)(B), the with-
holding agent cannot rely on this pre-
sumption to reduce the rate of with-
holding on payments to such person (if
such person is also presumed to be a
foreign person under paragraph
(b)(3)(iii)(A) of this section) because a
reduction in the rate of withholding for
payments to a foreign tax-exempt orga-
nization generally requires that a valid
Form W-8 described in §1.1441-9(b)(2) be
furnished to the withholding agent.

(B) No documentation provided. If the
withholding agent cannot reliably as-
sociate a payment with a valid with-
holding certificate or valid documen-
tary evidence, it must presume that
the payee is an individual, a trust, or
an estate, if the payee appears to be
such person (e.g., based on the payee’s
name or information in the customer
file). In the absence of reliable indica-
tions that the payee is an individual, a
trust, or an estate, the withholding
agent must presume that the payee is a
corporation or one of the persons enu-
merated under §1.6049-4(c)(1)(ii)(B)
through (Q) if it can be so treated
under §1.6049-4(c)(1)(ii)(A)(I) or any one
of the paragraphs under §1.6049—
4(c)(1)(ii)(B) through (Q) without the
need to furnish documentation. If the
withholding agent cannot treat a payee
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as a person described in §1.6049-
4(c)(1)(A1)(A)(I) through (Q), then the
payee shall be presumed to be a part-
nership. If such a partnership is pre-
sumed to be foreign, it is not the bene-
ficial owner of the income paid to it.
See paragraph (c)(6) of this section. If
such a partnership is presumed to be
domestic, it is a U.S. non-exempt re-
cipient for purposes of chapter 61 of the
Code.

(C) Documentary evidence furnished for
offshore obligation. If the withholding
agent receives valid documentary evi-
dence, as described in §1.6049-5(c)(1) or
(c)(4), with respect to an offshore obli-
gation from an entity but the docu-
mentary evidence does not establish
the entity’s classification as a corpora-
tion, trust, estate, or partnership, the
withholding agent may presume (in the
absence of actual knowledge otherwise)
that the entity is the type of person
enumerated under §1.6049-4 (c)(1)({i)(B)
through (Q) if it can be so treated
under any one of those paragraphs
without the need to furnish docu-
mentation. If the withholding agent
cannot treat a payee as a person de-
scribed in §1.6049-4(c)(1)(ii)(B) through
(Q), then the payee shall be presumed
to be a corporation unless the with-
holding agent knows, or has reason to
know, that the entity is not classified
as a corporation for U.S. tax purposes.
If a payee is, or is presumed to be, a
corporation under this paragraph
(b)(3)(i1)(C) and a foreign person under
paragraph (b)(3)(iii) of this section, a
withholding agent shall not treat the
payee as the beneficial owner of in-
come if the withholding agent knows,
or has reason to know, that the payee
is not the beneficial owner of the in-
come. For this purpose, a withholding
agent will have reason to know that
the payee is not a beneficial owner if
the documentary evidence indicates
that the payee is a bank, broker, inter-
mediary, custodian, or other agent, or
is treated under §1.6049-4(c)(1)(ii)(B)
through (Q) as such a person. A with-
holding agent may, however, treat such
a person as a beneficial owner if the
foreign person provides a statement, in
writing and signed by a person with au-
thority to sign the statement, that is
attached to the documentary evidence
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and that states that the foreign person
is the beneficial owner of the income.

(iii) Presumption of U.S. or foreign sta-
tus. A payment that the withholding
agent cannot reliably associate with
documentation is presumed to be made
to a U.S. person, except as otherwise
provided in this paragraph (b)(3)(iii), in
paragraphs (b)(3)(iv) and (v) of this sec-
tion, or in §1.1441-5(d) or (e). A with-
holding agent must treat a payee that
is presumed or known to be a trust but
for which the withholding agent cannot
determine the type of trust in accord-
ance with the presumptions specified in
§1.1441-5(e)(6)(ii). In the case of a pay-
ment that is a withholdable payment, a
withholding agent must apply the pre-
sumption rule under §1.1471-3(f) for
purposes of chapter 4.

(A) Payments to exempt recipients—(1)
In general. If a withholding agent can-
not reliably associate a payment with
documentation from the payee and the
payee is an exempt recipient (as deter-
mined under the provisions of §1.6049—
4(c)(1)(ii) in the case of interest, or
under similar provisions under chapter
61 of the Code applicable to the type of
payment involved, but not including a
payee that the withholding agent may
treat as a foreign intermediary in ac-
cordance with paragraph (b)(3)(v) of
this section), the payee is presumed to
be a foreign person and not a U.S. per-
son—

(1) If the withholding agent has ac-
tual knowledge of the payee’s employer
identification number and that number
begins with the two digits ‘‘98”’;

(i1) If the withholding agent’s com-
munications with the payee are mailed
to an address in a foreign country;

(7ii) If the name of the payee indi-
cates that the entity is the type of en-
tity that is on the per se list of foreign
corporations contained in §301.7701-
2(b)(8)(1) of this chapter (and, in the
case of a name which contains the des-
ignation ‘‘corporation’’ or ‘‘company,’”’
the withholding agent has a document
that reasonably demonstrates the
payee was incorporated in the relevant
jurisdiction);

(iv) If the payment is made with re-
spect to an offshore obligation (as de-
fined in paragraph (c)(37) of this sec-
tion); or
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(v) With respect to an account opened
after July 1, 2014, if the withholding
agent has a telephone number for the
person outside of the United States.

(B) Scholarships and grants. A pay-
ment representing taxable scholarship
or fellowship grant income that does
not represent compensation for serv-
ices (but is not excluded from tax
under section 117) and that a with-
holding agent cannot reliably associate
with documentation is presumed to be
made to a foreign person if the with-
holding agent has a record that the
payee has a U.S. visa that is not an im-
migrant visa. See section 871(c) and
§1.1441-4(c) for applicable tax rate and
withholding rules.

(C) Pensions, annuities, etc. A pay-
ment from a trust described in section
401(a), an annuity plan described in sec-
tion 403(a), a payment with respect to
any annuity, custodial account, or re-
tirement income account described in
section 403(b), or a payment from an in-
dividual retirement account or indi-
vidual retirement annuity described in
section 408 that a withholding agent
cannot reliably associate with docu-
mentation is presumed to be made to a
U.S. person only if the withholding
agent has a record of a Social Security
number for the payee and relies on a
mailing address described in the fol-
lowing sentence. A mailing address is
an address used for purposes of infor-
mation reporting or otherwise commu-
nicating with the payee that is an ad-
dress in the United States or in a for-
eign country with which the United
States has an income tax treaty in ef-
fect and the treaty provides that the
payee, if an individual resident in that
country, would be entitled to an ex-
emption from U.S. tax on amounts de-
scribed in this paragraph (b)(3)(iii)(C).
Any payment described in this para-
graph (b)(3)(iii)(C) that is not presumed
to be made to a U.S. person is pre-
sumed to be made to a foreign person.
A withholding agent making a pay-
ment to a person presumed to be a for-
eign person may not reduce the 30-per-
cent amount of withholding required
on such payment unless it receives a
withholding certificate described in
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paragraph (e)(2)(i) of this section fur-
nished by the beneficial owner. For re-
duction in the 30-percent rate, see
§§1.1441-4(e) or 1.1441-6(b).

(D) Payments with respect to offshore
obligations. A payment is presumed
made to a foreign payee if the payment
is made outside the United States (as
defined in §1.6049-5(e)) with respect to
an offshore obligation (as defined in
paragraph (c)(37) of this section) and
the withholding agent does not have
actual knowledge that the payee is a
U.S. person. See §1.6049-5(d)(2) and (3)
for exceptions to this rule.

(E) Certain payments for services. A
payment for services is presumed to be
made to a foreign person if—

(I) The payee is an individual;

(2) The withholding agent does not
know, or have reason to know, that the
payee is a U.S. citizen or resident;

(3) The withholding agent does not
know, or have reason to know, that the
income is (or may be) effectively con-
nected with the conduct of a trade or
business within the United States; and

(4) All of the services for which the
payment is made were performed by
the payee outside of the United States.

(iv) Grace period. A withholding agent
may choose to apply the provisions of
§1.6049-5(d)(2)(ii) regarding a 90-day
grace period for purposes of this para-
graph (b)(3) (by applying the term
withholding agent instead of the term
payor) to amounts described in §1.1441-
6(c)(2) and to amounts covered by a
Form 8233 described in  §1.1441-
4(b)(2)(ii). Thus, for these amounts, a
withholding agent may choose to treat
the payee as a foreign person and with-
hold under chapter 3 of the Code (and
the regulations thereunder) while
awaiting documentation. For purposes
of determining the rate of withholding
under this section, the withholding
agent must withhold at the unreduced
30-percent rate at the time that the
amounts are credited to an account.
For reporting of amounts credited both
before and after the grace period, see
§1.1461-1(c)(4)(1)(A). The following ad-
justments shall be made at the expira-
tion of the grace period:

(A) If, at the end of the grace period,
the documentation is not furnished in
the manner required under this section
and the account holder is presumed to
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be a U.S. non-exempt recipient, then
backup withholding only applies to
amounts credited to the account after
the expiration of the grace period.
Amounts credited to the account dur-
ing the grace period shall be treated as
owned by a foreign payee and adjust-
ments must be made to correct any
underwithholding on such amounts in
the manner described in §1.1461-2.

(B) If, at the end of the grace period,
the documentation is not furnished in
the manner required under this sec-
tion, or if documentation is furnished
that does not support the claimed rate
reduction, and the account holder is
presumed to be a foreign person then
adjustments must be made to correct
any underwithholding on amounts
credited to the account during the
grace period, based on the adjustment
procedures described in §1.1461-2.

(v) Special rules applicable to payments
to foreign intermediaries—(A) Reliance on
claim of status as foreign intermediary.
The presumption rules of paragraph
(M)B)(V)(B) of this section apply to a
payment made to an intermediary
(whether the intermediary is a quali-
fied or nonqualified intermediary) that
has provided a valid withholding cer-
tificate under paragraph (e)(3)(ii) or
(iii) of this section (or has provided
documentary evidence described in
paragraph (b)(3)(ii)(C) of this section
that indicates it is a bank, broker, cus-
todian, intermediary, or other agent)
to the extent the withholding agent
cannot treat the payment as being reli-
ably associated with valid documenta-
tion under the rules of paragraph
(b)(2)(vii) of this section. For this pur-
pose, a U.S. person’s foreign branch
that is a qualified intermediary defined
in paragraph (e)(5)(ii) of this section
shall be treated as a foreign inter-
mediary. A payee that the withholding
agent may not reliably treat as a for-
eign intermediary under this paragraph
(b)(B)(V)(A) is presumed to be a payee
other than an intermediary whose clas-
sification as an individual, corporation,
partnership, etc., must be determined
in accordance with paragraph (b)(3)(ii)
of this section to the extent relevant.
In addition, such payee is presumed to
be a U.S. or a foreign payee based upon
the presumptions described in para-
graph (b)(3)(iii) of this section. The
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provisions of paragraph (b)(3)(v)(B) of
this section are not relevant to a with-
holding agent that can reliably asso-
ciate a payment with a withholding
certificate from a person representing
to be a qualified intermediary to the
extent the qualified intermediary has
assumed primary withholding responsi-
bility in accordance with paragraph
(e)(5)(iv) of this section.

(B) Beneficial owner documentation or
allocation information is lacking or unre-
liable. Except as otherwise provided in
this paragraph (b)(3)(v)(B), any portion
of a payment that the withholding
agent may treat as made to a foreign
intermediary (whether a nonqualified
or a qualified intermediary) but that
the withholding agent cannot treat as
reliably associated with wvalid docu-
mentation under the rules of paragraph
(b)(2)(vii) of this section is presumed
made to an unknown, undocumented
foreign payee. As a result, a with-
holding agent must deduct and with-
hold 30 percent from any payment of an
amount subject to withholding. If a
withholding certificate attached to an
intermediary certificate is another
intermediary withholding certificate
or a flow-through withholding certifi-
cate, the rules of this paragraph
(M)(B)(V)(B) (or §1.1441-5(d)(3) or
(e)(6)(iii)) apply by treating the portion
of the payment allocable to the other
intermediary or flow-through entity as
if it were made directly to the other
intermediary or flow-through entity.
Any payment of an amount subject to
withholding that is presumed made to
an undocumented foreign person must
be reported on Form 1042-S. See
§1.1461-1(c). See §1.6049-5(d) for pay-
ments that are not subject to with-
holding under chapter 3. However, in
the case of a payment that is a
withholdable payment made to a for-
eign intermediary, the presumption
rules under §1.1471-3(f)(5) shall apply.

(vi) U.S. branches and territory finan-
cial institutions not treated as U.S. per-
sons. The rules of paragraph (b)(3)(v)(B)
of this section shall apply to payments
to a U.S. branch or a territory finan-
cial institution described in paragraph
(D)(2)(Iv)(A) of this section that has
provided a withholding certificate as
described in paragraph (e)(3)(v) of this
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section on which it has not agreed to
be treated as a U.S. person.

(vii) Joint payees—(A) In general. Ex-
cept as provided in paragraph
(b)(B)(vii)(B) of this section and this
paragraph (b)(3)(vii)(A), if a with-
holding agent makes a payment to
joint payees and cannot reliably asso-
ciate the payment with valid docu-
mentation from all payees, the pay-
ment is presumed made to an unidenti-
fied U.S. person. If, however, a with-
holding agent makes a payment that is
a withholdable payment and any joint
payee does not appear, by its name and
other information contained in the ac-
count file, to be an individual, then the
entire amount of the payment will be
treated as made to an undocumented
foreign person. See paragraph (b)(3)(iii)
of this section for presumption rules
that apply in the case of a payment
that is a withholdable payment. How-
ever, if one of the joint payees provides
a Form W-9 furnished in accordance
with the procedures described in
§§31.3406(d)-1 through 31.3406(d)-5 of
this chapter, the payment shall be
treated as made to that payee. See
§31.3406(h)-2 of this chapter for rules to
determine the relevant payee if more
than one Form W-9 is provided. For
purposes of applying this paragraph
(b)(3), the grace period rules in para-
graph (b)(3)(iv) of this section shall
apply only if each payee meets the con-
ditions described in paragraph (b)(3)(iv)
of this section.

(B) Special rule for offshore obligations.
If a withholding agent makes a pay-
ment to joint payees and cannot reli-
ably associate a payment with valid
documentation from all payees, the
payment is presumed made to an un-
known foreign payee if the payment is
made outside the United States (as de-
fined in §1.6049-5(e)) with respect to an
offshore obligation (as defined in
§1.6049-5(c)(1)).

(viii) Rebuttal of presumptions. A
payee or beneficial owner may rebut
the presumptions described in this
paragraph (b)(3) by providing reliable
documentation to the withholding
agent or, if applicable, to the IRS.

(ix) Effect of reliance on presumptions
and of actual knowledge or reason to
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know otherwise—(A) General rule. Ex-
cept as otherwise provided in para-
graph (b)(3)(ix)(B) of this section, a
withholding agent that withholds on a
payment under section 3402, 3405, or
3406 in accordance with the presump-
tions set forth in this paragraph (b)(3)
shall not be liable for withholding
under this section even if it is later es-
tablished that the beneficial owner of
the payment is, in fact, a foreign per-
son. Similarly, a withholding agent
that withholds on a payment under
this section in accordance with the pre-
sumptions set forth in this paragraph
(b)(3) shall not be liable for with-
holding under section 3402 or 3405 or for
backup withholding under section 3406
even if it is later established that the
payee or beneficial owner is, in fact, a
U.S. person. A withholding agent that,
instead of relying on the presumptions
described in this paragraph (b)(3), re-
lies on its own actual knowledge to
withhold a lesser amount, not with-
hold, or not report a payment, even
though reporting of the payment or
withholding a greater amount would be
required if the withholding agent relied
on the presumptions described in this
paragraph (b)(3), shall be liable for tax,
interest, and penalties to the extent
provided under section 1461 and the
regulations under that section. See
paragraph (b)(7) of this section for pro-
visions regarding such liability if the
withholding agent fails to withhold in
accordance with the presumptions de-
scribed in this paragraph (b)(3).

(B) Actual knowledge or reason to know
that amount of withholding is greater
than is required under the presumptions
or that reporting of the payment is re-
quired. Notwithstanding the provisions
of paragraph (b)(3)(ix)(A) of this sec-
tion, a withholding agent may not rely
on the presumptions described in this
paragraph (b)(3) to the extent it has ac-
tual knowledge or reason to know that
the status or characteristics of the
payee or of the beneficial owner are
other than what is presumed under this
paragraph (b)(3) and, if based on such
knowledge or reason to know, it should
withhold (under this section or another
withholding provision of the Code) an
amount greater than would be the case
if it relied on the presumptions de-
scribed in this paragraph (b)(3) or it
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should report (under this section or
under another provision of the Code) an
amount that would not otherwise be
reportable if it relied on the presump-
tions described in this paragraph (b)(3).
In such a case, the withholding agent
must rely on its actual knowledge or
reason to know rather than on the pre-
sumptions set forth in this paragraph
(b)(3). Failure to do so and, as a result,
failure to withhold the higher amount
or to report the payment, shall result
in liability for tax, interest, and pen-
alties to the extent provided under sec-
tions 1461 and 1463 and the regulations
under those sections.

(x) Examples. The provisions of this
paragraph (b)(3) are illustrated by the
following examples:

Example 1. A withholding agent, W, makes
a payment of U.S. source interest with re-
spect to a grandfathered obligation as de-
scribed in §1.1471-2(b) (and thus the payment
is not a withholdable payment) to X, Inc.
with respect to an account W maintains for
X, Inc. outside the United States. W cannot
reliably associate the payment to X, Inc.
with documentation. Under §1.6049-
4(c)(D)(i)(A)T), W may treat X, Inc. as a cor-
poration that is an exempt recipient under
chapter 61. Thus, under the presumptions de-
scribed in paragraph (b)(3)(iii) of this section
as applicable to a payment to an exempt re-
cipient that is not a withholdable payment,
W must presume that X, Inc. is a foreign per-
son (because the payment is made with re-
spect to an offshore obligation). However, W
knows that X, Inc. is a U.S. person who is an
exempt recipient. W may not rely on its ac-
tual knowledge to not withhold under this
section. If W’s knowledge is, in fact, incor-
rect, W would be liable for tax, interest, and,
if applicable, penalties, under section 1461. W
would be permitted to reduce or eliminate
its liability for the tax by establishing, in
accordance with paragraph (b)(7) of this sec-
tion, that the tax is not due or has been sat-
isfied. If W’s actual knowledge is, in fact,
correct, W may nevertheless be liable for
tax, interest, or penalties under section 1461
for the amount that W should have withheld
based upon the presumptions. W would be
permitted to reduce or eliminate its liability
for the tax by establishing, in accordance
with paragraph (b)(7) of this section, that its
actual knowledge was, in fact, correct and
that no tax or a lesser amount of tax was
due.

Example 2. A withholding agent, W, makes
a payment of U.S. source interest with re-
spect to a grandfathered obligation as de-
scribed in §1.1471-2(b) (and thus the payment
is not a withholdable payment) to Y who
does not qualify as an exempt recipient
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under §1.6049-4(c)(1)(ii). W cannot reliably as-
sociate the payment to Y with documenta-
tion. Under the presumptions described in
paragraph (b)(3)(iii) of this section, W must
presume that Y is a U.S. person who is not
an exempt recipient for purposes of section
6049. However, W knows that Y is a foreign
person. W may not rely on its actual knowl-
edge to withhold under this section rather
than backup withhold under section 3406. If
W’s knowledge is, in fact, incorrect, W would
be liable for tax, interest, and, if applicable,
penalties, under section 3403. If W’s actual
knowledge is, in fact, correct, W may never-
theless be liable for tax, interest, or pen-
alties under section 3403 for the amount that
W should have withheld based upon the pre-
sumptions. Paragraph (b)(7) of this section
does not apply to provide relief from liabil-
ity under section 3403.

Example 3. A withholding agent, W, makes
a payment of U.S. source dividends to X, Inc.
with respect to an account that X, Inc.
opened with W after June 30, 2014. W cannot
reliably associate the payment to X, Inc.
with documentation but may treat X, Inc. as
an exempt recipient for purposes of this sec-
tion applying the rules of §1.6042-3(b)(1)(vii).
However, because the dividend payment is a
withholdable payment and W did not deter-
mine the chapter 3 status of X, Inc. before
July 1, 2014, W may treat X, Inc. as a U.S.
person that is an exempt recipient only if W
obtains documentary evidence supporting X,
Inc.’s status as a U.S. person. See paragraph
(b)(3)(i11)(A)(2) of this section.

Example 4. A withholding agent, W, is a
plan administrator who makes pension pay-
ments to person X with a mailing address in
a foreign country with which the United
States has an income tax treaty in effect.
Under that treaty, the type of pension in-
come paid to X is taxable solely in the coun-
try of residence. The plan administrator has
a record of X’s U.S. social security number.
W has no actual knowledge or reason to
know that X is a foreign person. W may rely
on the presumption of paragraph (b)(3)(iii)(C)
of this section in order to treat X as a U.S.
person. Therefore, any withholding and re-
porting requirements for the payment are
governed by the provisions of section 3405
and the regulations under that section.

(4) List of exemptions from, or reduced
rates of, withholding under chapter 3 of
the Code. A withholding agent that has
determined that the payee is a foreign
person for purposes of paragraph (b)(1)
of this section must determine whether
the payee is entitled to a reduced rate
of withholding under section 1441, 1442,
or 1443. This paragraph (b)(4) identifies
items for which a reduction in the rate
of withholding may apply and whether
the rate reduction is conditioned upon
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documentation being furnished to the
withholding agent. Documentation re-
quired under this paragraph (b)4) is
documentation that a withholding
agent must be able to associate with a
payment upon which it can rely to
treat the payment as made to a foreign
person that is the beneficial owner of
the payment in accordance with para-
graph (e)(1)(ii) of this section. This
paragraph (b)(4) also cross-references
other sections of the Code and applica-
ble regulations in which some of these
exceptions, exemptions, or reductions
are further explained. See, for example,
paragraph (b)(4)(viii) of this section,
dealing with effectively connected in-
come, that cross-references §1.1441-4(a);
see paragraph (b)(4)(xv) of this section,
dealing with exemptions from, or re-
ductions of, withholding under an in-
come tax treaty, that cross-references
§1.1441-6. This paragraph (b)(4) is not
an exclusive list of items to which a re-
duction of the rate of withholding may
apply and, thus, does not preclude an
exemption from, or reduction in, the
rate of withholding that may otherwise
be allowed under the regulations under
the provisions of chapter 3 of the Code
for a particular item of income identi-
fied in this paragraph (b)(4). The exclu-
sions and limitations specified in this
paragraph (b)(4) apply for purposes of
chapter 3. Additional withholding and
documentation requirements may
apply to withholding agents under
chapter 4 with respect to payments
that are withholdable payments. See,
for example, §1.1471-2(a) requiring
withholding on withholdable payments
made to certain FFIs and §1.1471-2(a)(4)
for payments exempted from with-
holding under section 1471(a).

(i) Portfolio interest described in sec-
tion 871(h) or 881(c) and substitute in-
terest payments described in §1.871-
T(M)(2) or §1.881-2(b)(2) are exempt from
withholding under section 1441(a). See
§1.871-14 for regulations regarding
portfolio interest and section 1441(c)(9)
for the exemption from withholding for
portfolio interest. Documentation es-
tablishing foreign status is required for
interest on an obligation in registered
form to qualify as portfolio interest.
See section 871(h)(2)(B)(ii) and §1.871-
14(c)(1)(ii)(C). For special documenta-
tion rules regarding foreign-targeted
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registered obligations described in
§1.871-14(e)(2) (and issued before Janu-
ary 1, 2016), see §1.871-14(e)(3) and (4)
and, in particular, §1.871-14(e)(4)(i)(A)
and (ii)(A) regarding when the with-
holding agent must receive the docu-
mentation. The documentation fur-
nished for purposes of qualifying inter-
est as portfolio interest serves as the
basis for the withholding exemption for
purposes of this section and estab-
lishing foreign status for purposes of
section 6049. See §1.6049-5(b)(8). Docu-
mentation establishing foreign status
is not required for qualifying interest
on an obligation in bearer form de-
scribed in §1.871-14(b)(1) (and issued be-
fore March 19, 2012) as portfolio inter-
est. However, in certain cases, docu-
mentation for portfolio interest on a
bearer obligation may have to be fur-
nished in order to establish foreign sta-
tus for purposes of the information re-
porting provisions of section 6049 and
backup withholding under section 3406.
See §1.6049-5(b)(7).

(ii) Bank deposit interest and similar
types of deposit interest (including
original issue discount) described in
section 871(i)(2)(A) or 881(d) that are
from sources within the United States
are exempt from withholding under
section 1441(a). See section 1441(c)(10).
Documentation establishing foreign
status is not required for purposes of
this withholding exemption but may
have to be furnished for purposes of the
information reporting provisions of
section 6049 and backup withholding
under section 3406. See §1.6049-
5(d)(3)(iii) for exceptions to the foreign
payee and exempt recipient rules re-
garding this type of income. See also
§1.6049-5(b)(11) for applicable docu-
mentation exemptions for certain bank
deposit interest paid on obligations in
bearer form.

(iii) Bank deposit interest (including
original issue discount) described in
section 861(a)(1)(B) is exempt from
withholding under sections 1441(a) as
income that is not from U.S. sources.
Documentation establishing foreign
status is not required for purposes of
this withholding exemption but may
have to be furnished for purposes of the
information reporting provisions of
section 6049 and backup withholding
under section 3406. Reporting require-
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ments for payments of such interest
are governed by section 6049 and the
regulations under that section. See
§1.6049-5(b)(12) and alternative docu-
mentation rules under §1.6049-5(c)(1).

(iv) Interest or original issue dis-
count from sources within the United
States on certain short-term obliga-
tions described in section 871(g)(1)(B)
or 881(a)(3) is exempt from withholding
under sections 1441(a). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6049 and
backup withholding under section 3406.
See §1.6049-5(b)(12) for applicable docu-
mentation for establishing foreign sta-
tus and §1.6049-5(d)(3)(iii) for excep-
tions to the foreign payee and exempt
recipient rules regarding this type of
income. See also §1.6049-5(b)(10) for ap-
plicable documentation exemptions for
certain obligations in bearer form.

(v) Income from sources without the
United States is exempt from with-
holding under sections 1441(a). Docu-
mentation establishing foreign status
is not required for purposes of this
withholding exemption but may have
to be furnished for purposes of the in-
formation reporting provisions of sec-
tion 6049 or other applicable provisions
of chapter 61 of the Code and backup
withholding under section 3406. See, for
example, §1.6049-5(b) (6) and (12) and al-
ternative documentation rules under
§1.6049-5(c). See also paragraph (b)(5) of
this section for cross references to
other applicable provisions of the regu-
lations under chapter 61 of the Code.

(vi) Distributions from certain do-
mestic corporations described in sec-
tion 871(i)(2)(B) or 881(d) are exempt
from withholding under section 1441(a).
See section 1441(c)(10). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6042 and
backup withholding under section 3406.
See §1.6042-3(b)(1) (iii) through (vi).

(vii) Dividends paid by certain for-
eign corporations that are treated as
income from sources within the United
States by reason of section 861(a)(2)(B)
are exempt from withholding under

126



Internal Revenue Service, Treasury

section 884(e)(3) to the extent that the
distributions are paid out of earnings
and profits in any taxable year that
the corporation was subject to branch
profits tax for that year. Documenta-
tion establishing foreign status is not
required for purposes of this with-
holding exemption but may have to be
furnished for purposes of the informa-
tion reporting provisions of section
6042 and backup withholding under sec-
tion 3406. See §1.6042-3(b)(1) (iii)
through (vii).

(viii) Certain income that is effec-
tively connected with the conduct of a
U.S. trade or business is exempt from
withholding under section 1441(a). See
section 1441(c)(1). Documentation es-
tablishing foreign status and status of
the income as effectively connected
must be furnished for purposes of this
withholding exemption to the extent
required under the provisions of
§1.1441-4(a). Documentation furnished
for this purpose also serves as docu-
mentation establishing foreign status
for purposes of applicable information
reporting provisions under chapter 61
of the Code and for backup withholding
under section 3406. See, for example,
§1.6041-4(a)(1).

(ix) Certain income with respect to
compensation for personal services of
an individual that are performed in the
United States is exempt from with-
holding under section 1441(a). See sec-
tion 1441(c)(4) and §1.1441-4(b). How-
ever, such income may be subject to
withholding as wages under section
3402. Documentation establishing for-
eign status must be furnished for pur-
poses of any withholding exemption or
reduction to the extent required under
§1.1441-4(b) or 31.3401(a)(6)-1 (e) and (f)
of this chapter. Documentation fur-
nished for this purpose also serves as
documentation establishing foreign
status for purposes of information re-
porting under section 6041. See §1.6041-
4(a)(1).

(x) Amounts described in section
871(f) that are received as annuities
from certain qualified plans are exempt
from withholding under section 1441(a).
See section 1441(c)(7). Documentation
establishing foreign status must be fur-
nished for purposes of the withholding
exemption as required under §1.1441-
4(d). Documentation furnished for this
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purpose also serves as documentation
establishing foreign status for purposes
of information reporting under section
6041. See §1.6041-4(a)(1).

(xi) Payments to a foreign govern-
ment (including a foreign central bank
of issue) that are excludable from gross
income under section 892(a) are exempt
from withholding under section 1442.
See §1.1441-8(b). Documentation estab-
lishing status as a foreign government
is required for purposes of this with-
holding exemption. Payments to a for-
eign government are exempt from in-
formation reporting under chapter 61 of
the Code (see §1.6049-4(c)(1)({i)(F)).

(xii) Payments of certain interest in-
come to a foreign central bank of issue
or the Bank for International Settle-
ments that are exempt from tax under
section 895 are exempt from with-
holding under section 1442. Documenta-
tion establishing eligibility for such
exemption is required to the extent
provided in §1.1441-8(c)(1). Payments to
a foreign central bank of issue or to
the Bank for International Settlements
are exempt from information reporting
under chapter 61 of the Code (see
§1.6049-4(c)(1)(ii) (H) and (M)).

(xiii) Amounts derived by a foreign
central bank of issue from bankers’ ac-
ceptances described in section
871(1)(2)(C) or 881(d) are exempt from
tax and, therefore, from withholding.
See section 1441(c)(10). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption if the name of the payee and
other facts surrounding the payment
reasonably indicate that the beneficial
owner of the payment is a foreign cen-
tral bank of issue as defined in §1.861-
2(b)(4). See §1.1441-8(c)(2) for with-
holding procedures. See also §§1.6049-
4(c)(1)(@i)(H) and 1.6041-3(q)(8) for a
similar exemption from information
reporting.

(xiv) Payments to an international
organization from investments in the
United States of stocks, bonds, or
other domestic securities or from in-
terest on deposits in banks in the
United States of funds belonging to
such international organization are ex-
empt from tax under section 892(b) and,
thus, from withholding. Documenta-
tion establishing status as an inter-
national organization is not required if
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the name of the payee and other facts
surrounding the payment reasonably
indicate that the beneficial owner of
the payment is an international orga-
nization within the meaning of section
7701(a)(18). See §1.1441-8(d). Payments
to an international organization are
exempt from information reporting
under chapter 61 of the Code (see
§1.6049-4(c)(1)EIN(G)).

(xv) Amounts may be exempt from,
or subject to a reduced rate of, with-
holding under an income tax treaty.
Documentation establishing eligibility
for benefits under an income tax treaty
is required for this purpose as provided
under §§1.1441-6. Documentation fur-
nished for this purpose also serves as
documentation establishing foreign
status for purposes of applicable infor-
mation reporting provisions under
chapter 61 of the Code and for backup
withholding under section 3406. See, for
example, §1.6041-4(a)(1).

(xvi) Amounts of scholarships and
grants paid to certain exchange or
training program participants that do
not represent compensation for serv-
ices but are not excluded from tax
under section 117 are subject to a re-
duced rate of withholding of 14-percent
under section 1441(b). Documentation
establishing foreign status is required
for purposes of this reduction in rate as
provided under §1.1441-4(c). This in-
come is not subject to information re-
porting under chapter 61 of the Code
nor to backup withholding under sec-
tion 3406. The compensatory portion of
a scholarship or grant is reportable as
wage income. See §1.6041-3(0).

(xvii) Amounts paid to a foreign or-
ganization described in section 501(c)
are exempt from withholding under
section 1441 to the extent that the
amounts are not income includible
under section 512 in computing the or-
ganization’s unrelated business taxable
income and are not subject to the tax
imposed by section 4948(a). Documenta-
tion establishing status as a tax-ex-
empt organization is required for pur-
poses of this exemption to the extent
provided in §1.1441-9. Amounts includ-
ible under section 512 in computing the
organization’s unrelated business tax-
able income are subject to withholding
to the extent provided in section
1443(a) and §1.1443-1(a). Gross invest-
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ment income (as defined in section
4940(c)(2)) of a private foundation is
subject to withholding at a 4-percent
rate to the extent provided in section
1443(b) and §1.1443-1(b). Payments to a
tax-exempt organization are exempt
from information reporting under
chapter 61 of the Code and the regula-
tions thereunder (see §1.6049-
4(c)(DHEDBHYD)).

(xviii) Per diem amounts for subsist-
ence paid by the U.S. government to a
nonresident alien individual who is en-
gaged in any program of training in the
United States under the Mutual Secu-
rity Act of 1954 are exempt from with-
holding under section 1441(a). See sec-
tion 1441(c)(6). Documentation of for-
eign status is not required under
§1.1441-4(e) for purposes of establishing
eligibility for this exemption. See
§1.6041-3(p).

(xix) Interest with respect to tax-free
covenant bonds issued prior to 1934 is
subject to special withholding proce-
dures set forth in §1.1461-1 in effect
prior to January 1, 2001 (see §1.1461-1 as
contained in 26 CFR part 1, revised
April 1, 1999).

(xx) Income from certain gambling
winnings of a nonresident alien indi-
vidual is exempt from tax under sec-
tion 871(j) and from withholding under
section 1441(a). See section 1441(c)(11).
Documentation establishing foreign
status is not required for purposes of
this exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6041 and
backup withholding under section 3406.
See §§1.6041-1 and 1.6041-4(a)(1).

(xxi) Amounts paid with respect to a
notional principal contract described
in §1.871-15(a)(7), an equity-linked in-
strument described in §1.871-15(a)(4), or
a securities lending or sale-repurchase
transaction described in §1.871-15(a)(13)
are exempt from withholding under
section 1441(a) as dividend equivalents
under section 871(m) if the transaction
is not a section 871(m) transaction
within the meaning of §1.871-15(a)(12),
if the transaction is subject to the ex-
ception described in §1.871-15(k), or if
the payment is not a dividend equiva-
lent pursuant to §1.871-15(c)(2). How-
ever, the amounts may be subject to
withholding under section 1441(a) if
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they are subject to tax under any sec-
tion other than section 871(m). For pur-
poses of this withholding exemption, it
is not necessary for the payee to pro-
vide documentation establishing that a
notional principal contract or equity-
linked instrument has a delta (as de-
scribed in §1.871-15(g)) that is less than
0.80 or does not have substantial
equivalence (as defined in §1.871-15(h))
with the underlying security. For pur-
poses of the withholding exemption re-
garding corporate acquisitions de-
scribed in §1.871-15(k), the exemption
only applies if the long party furnishes,
under penalties of perjury, a written
statement to the withholding agent
certifying that it satisfies the require-
ments of §1.871-15(k).

(xxii) Certain payments to qualified
derivatives dealers (as described in
paragraph (e)(6) of this section). For
purposes of this withholding exemp-
tion, the qualified derivatives dealer
must furnish to the withholding agent
the documentation described in para-
graph (e)(3)(ii) of this section. A with-
holding agent that makes a payment to
a qualified intermediary that is acting
as a qualified derivatives dealer is not
required to withhold on the following
payments if the withholding agent can
reliably associate the payment with a
valid qualified intermediary with-
holding certificate as described in
paragraph (e)(3)(ii) of this section, in-
cluding the certification described in
paragraph (e)(3)(1ii)(E):

(A) A payment with respect to a po-
tential section 871(m) transaction that
is not an underlying security;

(B) A payment of a dividend equiva-
lent; or

(C) A payment of a dividend in 2017.

(xxiii) Amounts paid with respect to
a potential section 871(m) transaction
that is only a section 871(m) trans-
action as a result of applying §1.871-
15(n) to treat certain transactions as
combined transactions, if the with-
holding agent is able to rely on one or
more of the presumptions provided in
§1.871-15(n)(3)(i) or (ii) (applying those
paragraphs whether or not the with-
holding agent is a short party by sub-
stituting ‘‘withholding agent’’ for
“‘short party’’), and the withholding
agent does not otherwise have actual
knowledge that the long party (or a re-
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lated person within the meaning of sec-
tion 267(b) or section 707(b)) entered
into the potential section 871(m) trans-
action in connection with any other
potential section 871(m) transactions.
The ability of one or more withholding
agents to rely on the presumptions pro-
vided in section 1.871-15(n)(3) does not
affect the withholding tax obligations
or liability of any party to the trans-
action that cannot rely on the pre-
sumptions. Notwithstanding the with-
holding exemption provided to the
withholding agent in this paragraph
(b)(4)(xxii), the long party may still be
liable for tax on dividend equivalent
amounts with respect to such combined
transactions under section 871(m).

(xxiv) Any payments not otherwise
mentioned in this paragraph (b)(4) shall
be subject to withholding at the rate of
30-percent if it is an amount subject to
withholding (as defined in §1.1441-2(a))
unless and to the extent the IRS may
otherwise prescribe in published guid-
ance (see §601.601(d)(2) of this chapter)
or unless otherwise provided in regula-
tions under chapter 3 of the Code.

(5) Establishing foreign status under ap-
plicable provisions of chapter 61 of the
Code. This paragraph (b)(b) identifies
relevant provisions of the regulations
under chapter 61 of the Code that ex-
empt payments from information re-
porting, and therefore, from backup
withholding under section 3406, based
on the payee’s status as a foreign per-
son. Many of these exemptions require
that the payee’s foreign status be es-
tablished in order for the exemption to
apply. The regulations under applicable
provisions of chapter 61 of the Code
generally provide that the documenta-
tion described in this section may be
relied upon for purposes of determining
foreign status.

(i) Payments to a foreign person that
are governed by section 6041 (dealing
with certain trade or business income)
are exempt from information reporting
under §1.6041-4(a).

(ii) Payments to a foreign person
that are governed by section 6041A
(dealing with remuneration for services
and certain sales) are exempt from in-
formation reporting under §1.6041A-
1(d)(3).
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(iii) Payments to a foreign person
that are governed by section 6042 (deal-
ing with dividends) are exempt from in-
formation reporting under §1.6042—
3(b)(1) (iii) through (vi).

(iv) Payments to a foreign person
that are governed by section 6044 (deal-
ing with patronage dividends) are ex-
empt from information reporting under
§1.6044-3(c)(1).

(v) Payments to a foreign person that
are governed by section 6045 (dealing
with broker proceeds) are exempt from
information reporting under §1.6045—
1(g).

(vi) Payments to a foreign person
that are governed by section 6049 (deal-
ing with interest) to a foreign person
are exempt from information reporting
under §1.6049-5(b) (6) through (15).

(vii) Payments to a foreign person
that are governed by section 6050N
(dealing with royalties) are exempt
from information reporting under
§1.6050N-1(c).

(viii) Payments to a foreign person
that are governed by section 6050P
(dealing with income from cancellation
of debt) are exempt from information
reporting under section 6050P or the
regulations under that section except
to the extent provided in Notice 96-61
(1996-2 C.B. 227); see also §601.601(b)(2)
of this chapter.

(ix) Payments to a foreign person
that are governed by section 6050W
(dealing with payment card and third
party network transactions) are ex-
empt from information reporting under
§1.6050W-1(a)(b)(ii).

(6) Rules of withholding for payments
by a foreign intermediary or certain U.S.
branches—(i) In general. A foreign inter-
mediary described in paragraph (e)(3)(i)
of this section or a U.S. branch or ter-
ritory financial institution described
in paragraph (b)(2)(iv) of this section
that receives an amount subject to
withholding (as defined in §1.1441-2(a))
shall be required to withhold (if an-
other withholding agent has not with-
held the full amount required) and re-
port such payment under chapter 3 of
the Code and the regulations there-
under except as otherwise provided in
this paragraph (b)(6). A nonqualified
intermediary, U.S. branch, or territory
financial institution described in para-
graph (b)(2)(iv) of this section (other
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than a U.S. branch or territory finan-
cial institution that is treated as a
U.S. person) shall not be required to
withhold or report if it has provided a
valid nonqualified intermediary with-
holding certificate or a TU.S. branch
withholding certificate, it has provided
all of the information required by para-
graph (e)(3)(iv) of this section (with-
holding statement), and it does not
know, and has no reason to know, that
another withholding agent failed to
withhold the correct amount or failed
to report the payment correctly under
§1.1461-1(c). The withholding require-
ment of a nonqualified intermediary
under the previous sentence also ex-
cludes a case in which withholding
under chapter 4 was applied by a with-
holding agent on the payment. See
§1.1441-3(a)(2) (coordinating with-
holding under chapter 3 with with-
holding applied under chapter 4 of the
Code). A qualified intermediary’s obli-
gations to withhold and report shall be
determined in accordance with its
qualified intermediary withholding
agreement.

(ii) Examples. The following examples
illustrate the rules of paragraph
(b)(6)(1) of this section and coordinate
rules for withholding that apply under
chapter 4 with those that apply under
chapter 3. See also paragraph
(e)(3)(iv)(C) of this section for the re-
quirements of withholding statements
provided by nonqualified inter-
mediaries.

Example 1. FB, a foreign bank, acts as
intermediary for five different individuals,
A, B, C, D, and E, each of whom owns U.S. se-
curities that generate U.S. source dividends
(that are withholdable payments). The divi-
dends are paid by USWA, a U.S. withholding
agent. FB furnished USWA with a non-
qualified intermediary withholding certifi-
cate, described in paragraph (e)(3)(iii) of this
section, on which FB certifies its status as a
participating FFI (such that withholding
under chapter 4 does not apply), to which it
attached valid withholding certificates for
A, B, C, D, and E. The withholding certifi-
cates from A and B claim a 15% reduced rate
of withholding under an income tax treaty.
C, D, and E claim no reduced rate of with-
holding. FB provides a withholding state-
ment that meets all of the requirements of
paragraph (e)(3)(iv) of this section, including
information allocating 20% of each dividend
payment to each of A, B, C, D, and E. FB
does not have actual knowledge or reason to
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know that USWA did not withhold the cor-
rect amounts or report the dividends on
Forms 1042-S to each of A, B, C, D, and E. FB
is not required to withhold or to report the
dividends to A, B, C, D, and E.

Example 2. The facts are the same as in Ex-
ample 1, except that FB did not provide any
information for USWA to determine how
much of the dividend payments were made to
A, B, C, D, and E. Because USWA could not
reliably associate the dividend payments
with documentation under  paragraph
(b)(2)(vii) of this section with respect to a
payment that is a withholdable payment,
USWA applied the presumption rule of
§1.1471-3(f)(5) and withheld 30% from all divi-
dend payments under chapter 4 and filed a
Form 1042-S reporting the payment to an ac-
count holder of FB that is a non-partici-
pating FFI. FB is deemed to know that
USWA did not report the payment to A, B, C,
D, and E because it did not provide all of the
information required on a withholding state-
ment under paragraph (e)(3)(iv) of this sec-
tion (i.e., allocation information). Although
FB is not required to withhold on the pay-
ment under this section because the full 30%
withholding was imposed by USWA, it is re-
quired to report the payments on Forms
1042-S to A, B, C, D, and E. FB’s intentional
failure to do so will subject it to intentional
disregard penalties under sections 6721 and
6722.

(7) Liability for failure to obtain docu-
mentation timely or to act in accordance
with applicable presumptions—(i) General
rule. A withholding agent that cannot
reliably associate a payment with valid
documentation on the date of payment
and that does not withhold under this
section, or withholds at less than the
30-percent rate prescribed under sec-
tion 1441(a) and paragraph (b)(1) of this
section, is liable under section 1461 for
the tax required to be withheld under
chapter 3 of the Code and the regula-
tions thereunder, without the benefit
of a reduced rate unless—

(A) The withholding agent has appro-
priately relied on the presumptions de-
scribed in paragraph (b)(3) of this sec-
tion (including the grace period de-
scribed in paragraph (b)(3)(iv) of this
section) in order to treat the payee as
a U.S. person or, if applicable, on the
presumptions described in §1.1441-
4(a)(2)(ii) or (a)(3)(i) to treat the pay-
ment as effectively connected income;

(B) The withholding agent can dem-
onstrate to the satisfaction of the dis-
trict director or the Assistant Commis-
sioner (International) that the proper

§1.1441-1

amount of tax, if any, was in fact paid
to the IRS;

(C) No documentation is required
under section 1441 or this section in
order for a reduced rate of withholding
to apply; or

(D) The withholding agent has com-
plied with the provisions of §1.1441-6(c)
or (g).

(i1) Proof that tax liability has been sat-
isfied—(A) In general. Proof of payment
of tax may be established for purposes
of paragraph (b)(7)(i)(B) of this section
on the basis of a Form 4669 (or such
other form as the IRS may prescribe in
published guidance (see §601.601(d)(2) of
this chapter)) establishing the amount
of tax, if any, actually paid by or for
the beneficial owner on the income.
Proof that a reduced rate of with-
holding was, in fact, appropriate under
the provisions of chapter 3 of the Code
and the regulations thereunder may
also be established after the date of
payment by the withholding agent on
the basis of a valid withholding certifi-
cate or other appropriate documenta-
tion received after that date that was
effective as of the date of payment. A
withholding certificate furnished after
the date of payment will be considered
effective as of the date of the payment
if the certificate contains a signed affi-
davit (either at the bottom of the form
or on an attached page) that states
that the information and representa-
tions contained on the certificate were
accurate as of the time of the payment.
A withholding certificate received
within 30 days after the date of the
payment will not be considered to be
unreliable solely because it does not
contain the affidavit described in the
preceding sentence. However, in the
case of a withholding certificate of an
individual received more than a year
after the date of payment, the with-
holding agent will be required to ob-
tain, in addition to the withholding
certificate and affidavit, documentary
evidence, as described in §1.1471-
3(c)(5)(1), that supports the individual’s
claim of foreign status or documentary
evidence described in §1.1441-6(c)(4)(i)
to support any treaty claim made on
the certificate. In the case of a with-
holding certificate of an entity re-
ceived more than a year after the date
of payment, the withholding agent will
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be required to obtain, in addition to
the withholding certificate and affi-
davit, documentary evidence described
in §1.1471-3(c)(5)(i) that supports the
entity’s claim of foreign status or doc-
umentary evidence described in §1.1441-
6(c)(4)(ii) to support any treaty claim
made on the certificate. If documenta-
tion other than a withholding certifi-
cate is submitted from a payee more
than a year after the date of payment,
the withholding agent will be required
to obtain from the payee a withholding
certificate and affidavit supporting the
claim of chapter 3 status as of the time
of the payment. See, however, para-
graph (b)(7)(ii)(B) of this section for
special rules that apply when a with-
holding certificate is received after the
date of the payment to claim that in-
come is effectively connected with the
conduct of a U.S. trade or business. See
§1.1471-3(c)(7)(ii) for additional require-
ments that may apply under chapter 4
for documentation obtained after the
date of payment of a withholdable pay-
ment.

(iii) Liability for interest and penalties.
For payments made after December 31,
2000, if a withholding agent fails to de-
duct and withhold any tax imposed
under sections 1441 or 1442, and the tax
against which such tax may be credited
under section 1462 is paid, then the
amount of tax required to be deducted
and withheld shall not be collected
from the withholding agent. However,
the withholding agent is not relieved
from liability for interest or any pen-
alties or additions to the tax otherwise
applicable in respect of the failure to
deduct and withhold. See section 1463.
Further, in the event that a tax liabil-
ity is assessed against the beneficial
owner under section 871, 881, or 882 and
interest under section 6601(a) is as-
sessed against, and collected from, the
beneficial owner, the interest charge
imposed on the withholding agent shall
be abated to that extent so as to avoid
the imposition of a double interest
charge.

(iv) Special rule for determining validity
of withholding certificate containing in-
consequential errors. A withholding
agent may treat a withholding certifi-
cate as valid when the certificate in-
cludes an error described as an incon-
sequential error in §1.1471-3(c)(7)(i) for
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which the withholding agent obtains
documentation sufficient for sup-
porting a payee’s claim of status as a
foreign person or, for a payee that is an
entity, its classification to the extent
permitted under §1.1471-3(c)(7)(i). For
example, if the country of residence is
abbreviated in an ambiguous way on a
beneficial owner withholding certifi-
cate provided to establish the bene-
ficial owner’s foreign status, a with-
holding agent may treat the with-
holding certificate as valid if it has ob-
tained documentary evidence sup-
porting that the beneficial owner’s res-
idence is in a country other than the
United States.

(v) Special effective date. See para-
graph (f)(2)(ii) of this section for the
special effective date applicable to this
paragraph (b)(7).

(8) Adjustments, refunds, or credits of
overwithheld amounts. If the amount
withheld under section 1441, 1442, or
1443 is greater than the tax due by the
withholding agent or the taxpayer, ad-
justments may be made in accordance
with the procedures described in
§1.1461-2(a). Alternatively, refunds or
credits may be claimed in accordance
with the procedures described in
§1.1464-1, relating to refunds or credits
claimed by the beneficial owner, or
§1.6414-1, relating to refunds or credits
claimed by the withholding agent. If an
amount was withheld under section
3406 or is subsequently determined to
have been paid to a foreign person, see
paragraph (b)(3)(vii) of this section and
§31.6413(a)-3(a)(1) of this chapter.

(9) Payments to joint owners. A pay-
ment to joint owners that requires doc-
umentation in order to reduce the rate
of withholding under chapter 3 of the
Code and the regulations thereunder
does not qualify for such reduced rate
unless the withholding agent can reli-
ably associate the payment with docu-
mentation from each owner. Notwith-
standing the preceding sentence, a pay-
ment to joint owners qualifies as a pay-
ment exempt from withholding under
this section if any one of the owners
provides a certificate of U.S. status on
a Form W-9 in accordance with para-
graph (d) (2) or (3) of this section or the
withholding agent can associate the
payment with an intermediary or flow-
through withholding certificate upon
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which it can rely to treat the payment
as made to a U.S. payee under para-
graph (d)(4) of this section. See
§31.3406(h)-2(a)(3)(i)(B) of this chapter.

(c) Definitions. The following defini-
tions apply for purposes of sections 1441
through 1443, 1461, and regulations
under those sections. For definitions of
terms used in these regulations that
are defined under sections 1471 through
1474, see subparagraphs (43) through
(56) of this paragraph.

(1) Withholding. The term withholding
means the deduction and withholding
of tax at the applicable rate from the
payment.

(2) Foreign and U.S. person—(i) In gen-
eral. The term foreign person means
any person that is not a U.S. person,
including a QI branch of a U.S. finan-
cial institution (as defined in §1.1471-
1(b)(109). Such a branch continues to be
a U.S. payor for purposes of chapter 61
of the Code. See §1.6049-5(c)(4). A U.S.
person is a person described in section
7701(a)(30), the U.S. government (in-
cluding an agency or instrumentality
thereof), a State (including an agency
or instrumentality thereof), or the Dis-
trict of Columbia (including an agency
or instrumentality thereof).

(ii) [Reserved]. For further guidance,
see §1.1441-1T(c)(2)(ii).

3) Individual—(i) Alien individual.
The term alien individual means an in-
dividual who is not a citizen or a na-
tional of the United States. See §1.1-
1(c).

(ii) [Reserved]. For further guidance,
see §1.1441-1T(c)(3)(ii).

(4) Certain foreign corporations. For
purposes of this section, a corporation
created or organized in Guam, the
Commonwealth of Northern Mariana
Islands, the U.S. Virgin Islands, and
American Samoa, is not treated as a
foreign corporation if the requirements
of sections 881(b)(1) (A), (B), and (C) are
met for such corporation. Further, a
payment made to a foreign government
or an international organization shall
be treated as a payment made to a for-
eign corporation for purposes of with-
holding under chapter 3 of the Code and
the regulations thereunder.

(5) Financial institution and foreign fi-
nancial institution (or FFI). The term fi-
nancial institution means a person de-
scribed in §1.1471-1(b)(50). The term for-
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eign financial institution or FFI has
the meaning set forth in §1.1471-
1(b)(47).

(6) Beneficial owner—(i) General rule.
This paragraph (c)(6) defines the term
beneficial owner for payments of income
other than a payment for which a re-
duced rate of withholding is claimed
under an income tax treaty. The term
beneficial owner means the person who
is the owner of the income for tax pur-
poses and who beneficially owns that
income. A person shall be treated as
the owner of the income to the extent
that it is required under U.S. tax prin-
ciples to include the amount paid in
gross income under section 61 (deter-
mined without regard to an exclusion
or exemption from gross income under
the Internal Revenue Code). Beneficial
ownership of income is determined
under the provisions of section 7701(1)
and the regulations under that section
and any other applicable general U.S.
tax principles, including principles
governing the determination of wheth-
er a transaction is a conduit trans-
action. Thus, a person receiving in-
come in a capacity as a nominee,
agent, or custodian for another person
is not the beneficial owner of the in-
come. In the case of a scholarship, the
student receiving the scholarship is the
beneficial owner of that scholarship. In
the case of a payment of an amount
that is not income, the beneficial
owner determination shall be made
under this paragraph (c)(6) as if the
amount were income.

(i) Special rules—(A) General rule. The
beneficial owners of income paid to an
entity described in this paragraph
(c)(6)(ii) are those persons described in
paragraphs (¢)(6)(ii)(B) through (D) of
this section.

(B) Foreign partnerships. The bene-
ficial owners of income paid to a for-
eign partnership (whether a nonwith-
holding or a withholding foreign part-
nership) are the partners in the part-
nership, unless they themselves are not
the beneficial owners of the income
under this paragraph (c)(6). For exam-
ple, a partnership (first tier) that is a
partner in another partnership (second
tier) is not the beneficial owner of in-
come paid to the second tier partner-
ship since the first tier partnership is
not the owner of the income under U.S.

133



§1.1441-1

tax principles. Rather, the partners of
the first tier partnership are the bene-
ficial owners (to the extent they are
not themselves persons that are not
beneficial owners under this paragraph
(c)(6)). See §1.1441-5(b) for applicable
withholding procedures for payments
to a domestic partnership. See also
§1.1441-5(c)(3)(ii) for applicable with-
holding procedures for payments to a
foreign partnership where one of the
partners (at any level in the chain of
tiers) is a domestic partnership.

(C) Foreign simple trusts and foreign
grantor trusts. The beneficial owners of
income paid to a foreign simple trust,
as described in paragraph (c)(23) of this
section, are the beneficiaries of the
trust, unless they themselves are not
the beneficial owners of the income
under this paragraph (c)(6). The bene-
ficial owners of income paid to a for-
eign grantor trust, as described in
paragraph (c)(26) of this section, are
the persons treated as the owners of
the trust, unless they themselves are
not the beneficial owners of the income
under this paragraph (c)(6).

(D) Other foreign trusts and foreign es-
tates. The beneficial owner of income
paid to a foreign complex trust as de-
fined in paragraph (c)(25) of this sec-
tion or to a foreign estate is the for-
eign complex trust or estate itself.

(7) Withholding agent. For a definition
of the term withholding agent and appli-
cable rules, see §1.1441-7.

(8) Person. For purposes of the regula-
tions under chapter 3 of the Code, the
term person shall mean a person de-
scribed in section 7701(a)(1) and the reg-
ulations under that section and a U.S.
branch to the extent treated as a U.S.
person under paragraph (b)(2)(iv) of
this section. For purposes of the regu-
lations under chapter 3 of the Code, the
term person does not include a wholly-
owned entity that is disregarded for
federal tax purposes under §301.7701-
2(c)(2) of this chapter as an entity sepa-
rate from its owner. See paragraph
(b)(2)(iii) of this section for procedures
applicable to payments to such enti-
ties.

(9) Source of income. The source of in-
come is determined under the provi-
sions of part I (section 861 and fol-
lowing) , subchapter N, chapter 1 of the
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Code and the regulations under those
provisions.

(10) Chapter 3 of the Code (or chapter
3). For purposes of the regulations
under sections 1441, 1442, and 1443, any
reference to chapter 3 of the Code (or
chapter 3) shall not include references
to sections 1445 and 1446, unless the
context indicates otherwise.

(11) Reduced rate. For purposes of reg-
ulations under chapter 3 of the Code,
and other withholding provisions of the
Code, the term reduced rate, when used
in regulations under chapter 3 of the
Code, shall include an exemption from
tax.

(12) Payee. For purposes of chapter 3
of the Code, the term payee of a pay-
ment is determined under paragraph
(b)(2) of this section, §1.1441-5(c)(1) (re-
lating to partnerships), and §1.1441-
5(e)(2) and (3) (relating to trusts and es-
tates) and includes foreign persons,
U.S. exempt recipients, and U.S. non-
exempt recipients. A nonqualified
intermediary and a qualified inter-
mediary (to the extent it does not as-
sume primary withholding responsi-
bility) are not payees if they are acting
as intermediaries and not the bene-
ficial owner of income. In addition, a
flow-through entity (other than a with-
holding foreign partnership, with-
holding foreign trust, or qualified
intermediary that assumes primary
withholding responsibility) is not a
payee unless the income is (or is
deemed to be) effectively connected
with the conduct of a trade or business
in the United States. See §1.6049-5(d)(1)
for rules to determine the payee for
purposes of chapter 61 of the Code. See
§§1.1441-1(b)(3), 1.1441-5(d), and (e)(6)
and §1.6049-5(d)(3) for presumption
rules that apply if a payee’s identity
cannot be determined on the basis of
valid documentation. For purposes of
chapter 4, the term payee has the
meaning set forth in §1.1471-3(a) with
respect to a withholdable payment.

(13) Intermediary. An intermediary
means, with respect to a payment that
it receives, a person that, for that pay-
ment, acts as a custodian, broker,
nominee, or otherwise as an agent for
another person, regardless of whether
such other person is the beneficial
owner of the amount paid, a flow-
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through another inter-
mediary.

(14) Nonqualified intermediary. A non-
qualified intermediary means any inter-
mediary that is not a U.S. person and
not a qualified intermediary, as defined
in paragraph (e)(5)(ii) of this section, or
a qualified intermediary that is not
acting in its capacity as a qualified
intermediary with respect to a pay-
ment. For example, to the extent an
entity that is a qualified intermediary
provides another withholding agent
with a foreign beneficial owner with-
holding certificate as defined in para-
graph (e)(2)(i) of this section, the enti-
ty is not acting in its capacity as a
qualified intermediary. Notwith-
standing the preceding sentence, a
qualified intermediary is acting as a
qualified intermediary to the extent it
provides another withholding agent
with Forms W-9, or other information
regarding U.S. non-exempt recipients
pursuant to its qualified intermediary
agreement with the IRS.

(15) Qualified intermediary. The term
qualified intermediary is defined in para-
graph (e)(5)(ii) of this section.

(16) Withholding certificate. The term
withholding certificate means a Form
W-8 described in paragraph (e)(2)(i) of
this section (relating to foreign bene-
ficial owners), paragraphs (e)(3)(i) or
(e)(5)(i) of this section (relating to for-
eign intermediaries or qualified inter-
mediaries), §1.1441-5(c)(2)(iv), (c)(3)(iii),
and (e)(5)(iii) (relating to flow-through
entities), a Form 8233 described in
§1.1441-4(b)(2), a Form W-9 as described
in paragraph (d) of this section, a
statement described in §1.871-14(c)(2)(V)
(relating to portfolio interest), or any
other certificates that under the Code
or regulations certifies or establishes
the status of a payee or beneficial
owner as a U.S. or a foreign person.

(17) Documentary evidence; other ap-
propriate documentation. The terms doc-
umentary evidence or other appro-
priate documentation refer to docu-
mentary evidence that may be provided
for payments made outside the United
States with respect to offshore obliga-
tions in accordance with §1.6049-5(c)(1)
or any other evidence that under the
Code or regulations certifies or estab-
lishes the status of a payee or bene-
ficial owner as a U.S. or foreign person.

entity, or
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See §§1.1441-6(b)(2), (c)(3) and (4) (relat-
ing to treaty benefits), and 1.6049-
5(c)(1) and (4) (relating to chapter 61 re-
porting). Also see §1.1441-4(a)(3)(ii) re-
garding documentary evidence for no-
tional principal contracts.

(18) Documentation. The term docu-
mentation refers to both withholding
certificates, as defined in paragraph
(c)(16) of this section, and documentary
evidence or other appropriate docu-
mentation, as defined in paragraph
(c)(17) of this section.

(19) Payor. The term payor is defined
in §31.3406(a)-2 of this chapter and
§1.6049-4(a)(2) and generally includes a
withholding agent, as defined in
§1.1441-7(a). The term also includes any
person that makes a payment to an
intermediary, flow-through entity, or
U.S. branch that is not treated as a
U.S. person to the extent the inter-
mediary, flow-through, or U.S. branch
provides a Form W-9 or other appro-
priate information relating to a payee
so that the payment can be reported
under chapter 61 of the Internal Rev-
enue Code and, if required, subject to
backup withholding under section 3406.
This latter rule does not preclude the
intermediary, flow-through entity, or
U.S. branch from also being a payor.

(20) Exempt recipient. The term exempt
recipient means a person that is exempt
from reporting under chapter 61 of the
Internal Revenue Code and backup
withholding under section 3406 and that
is described in §§1.6041-3(q), 1.6045—
2(b)(2)(i), and 1.6049-4(c)(1)(ii), and
§5£.6045-1(c)(3)(1)(B) of this chapter. Ex-
empt recipients are not exempt from
withholding under chapter 3 of the In-
ternal Revenue Code unless they are
U.S. persons or foreign persons entitled
to an exemption from withholding
under chapter 3.

(21) Non-exempt recipient. A non-ex-
empt recipient is any person that is not
an exempt recipient under paragraph
(c)(20) of this section.

(22) Reportable amounts. Reportable
amounts are defined in paragraph
(e)(3)(vi) of this section.

(23) Flow-through entity. A flow-
through entity means any entity that
is described in this paragraph (c)(23)
and that may provide documentation
on behalf of its partners, beneficiaries,
or owners to a withholding agent. The
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entities described in this paragraph are
a foreign partnership (other than a
withholding foreign partnership), a for-
eign simple trust (other than a with-
holding foreign trust) that is described
in paragraph (c)(24) of this section, a
foreign grantor trust (other than a
withholding foreign trust) that is de-
scribed in paragraph (c)(26) of this sec-
tion, or, for any payments for which a
reduced rate of withholding under an
income tax treaty is claimed, any enti-
ty to the extent the entity is consid-
ered to be fiscally transparent under
section 894 with respect to the payment
by an interest holder’s jurisdiction.

(24) Foreign simple trust. A foreign sim-
ple trust is a foreign trust that is de-
scribed in section 651(a).

(25) Foreign complex trust. A foreign
complex trust is a foreign trust other
than a foreign simple trust or foreign
grantor trust.

(26) Foreign grantor trust. A foreign
grantor trust is a foreign trust but only
to the extent all or a portion of the in-
come of the trust is treated as owned
by the grantor or another person under
sections 671 through 679.

(27) Partnership. The term partnership
means any entity treated as a partner-
ship under §301.7701-2 or -3 of this chap-
ter.

(28) Nonwithholding foreign partnership
(or NWP). A nonwithholding foreign
partnership is a foreign partnership
that is not a withholding foreign part-
nership, as defined in §1.1441-5(c)(2)(i).

(29) Withholding foreign partnership (or
WP). A withholding foreign partnership
is defined in §1.1441-5(c)(2)(i).

(30) Possessions of the United States or
U.S. territory. For purposes of the regu-
lations under chapters 3 and 61 of the
Code, the term possessions of the
United States or U.S. territory means
Guam, American Samoa, the Northern
Mariana Islands, Puerto Rico, or the
Virgin Islands.

(31) Amount subject to chapter 3 with-
holding. An amount subject to with-
holding under chapter 3 is an amount
described in §1.1441-2(a).

(32) EIN. The term EIN means an em-
ployer identification number (also
known as a federal tax identification
number) described in §301.6109-
1(a)(1)(@).
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(33) Flow-through withholding certifi-
cate. The term flow-through with-
holding certificate means a Form W-
8IMY submitted by a foreign partner-
ship, foreign simple trust, or foreign
grantor trust.

(34) Foreign payee. The term foreign
payee means any payee other than a
U.S. payee.

(385) Intermediary withholding certifi-
cate. The term intermediary with-
holding certificate means a Form W-
8IMY submitted by an intermediary or
qualified intermediary.

(36) Nonwithholding foreign trust (or
NWT). The term nonwithholding for-
eign trust or NWT means a foreign
trust as defined in section 7701(a)(31)(B)
that is a simple trust or grantor trust
and is not a withholding foreign trust.

(387) Payment with respect to an offshore
obligation. The term payment with re-
spect to an offshore obligation means a
payment made outside of the United
States, within the meaning of §1.6049-
5(e), with respect to an offshore obliga-
tion (as defined in §1.6049-5(c)(1),
§1.6041-1(d), or §1.6042-3(b) (depending
on the type of payment)).

(38) Permanent residence address—(i) In
general. The term permanent residence
address is the address in the country of
which the person claims to be a resi-
dent for purposes of that country’s in-
come tax. In the case of a withholding
certificate furnished in order to claim
a reduced rate of withholding under an
income tax treaty, whether a person is
a resident of a treaty country must be
determined in the manner prescribed
under the applicable treaty. See
§1.1441-6(b). The address of a financial
institution with which the person
maintains an account, a post office
box, or an address used solely for mail-
ing purposes is not a permanent resi-
dence address unless such address is
the only permanent address used by
the person and appears as the person’s
registered address in the person’s orga-
nizational documents. Further, an ad-
dress that is provided subject to in-
structions to hold all mail to that ad-
dress is not a permanent residence ad-
dress. If the person is an individual
who does not have a tax residence in
any country, the permanent residence
address is the place at which the per-
son normally resides. If the person is
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an entity and does not have a tax resi-
dence in any country, then the perma-
nent residence address of the entity is
the place at which the person main-
tains its principal office.

(ii) [Reserved]. For further guidance,
see §1.1441-1T(c)(38)(ii).

(39) Standing instructions to pay
amounts. The term standing instruc-
tions to pay amounts has the meaning
set forth in §1.1471-1(b)(126).

(40) Territory financial institution. The
term territory financial institution has
the meaning set forth in §1.1471-
1(b)(130).

(41) TIN. The term TIN means the tax
identifying number assigned to a per-
son under section 6109.

(42) Withholding foreign trust (or WT).
The term withholding foreign trust (or
WT) means a foreign grantor trust or
foreign simple trust that has executed
the agreement described in §1.1441-
5(e)(5)(V).

(43) Certified deemed-compliant FFI.
The term certified deemed-compliant
FFI means an FFI described in §1.1471-
5()(2).

(44) Chapter 3 withholding rate pool.
The term chapter 3 withholding rate
pool has the meaning described in para-
graph (e)(5)(v)(C)(1) of this section.

(45) Chapter 3 status. The term chap-
ter 3 status refers to the attributes of
a payee relevant for determining the
rate of withholding with respect to a
payment made to the payee for pur-
poses of chapter 3.

(46) Chapter 4 of the Code (or chapter
4). The term chapter 4 of the Code (or
chapter 4) means sections 1471 through
1474 and the regulations thereunder.

(47) Chapter 4 status. The term chap-
ter 4 status means a person’s status as
a U.S. person, a specified U.S. person,
an individual that is a foreign person, a
participating FFI, a deemed-compliant
FFI, a restricted distributor, an ex-
empt beneficial owner, a nonpartici-
pating FFI, a territory financial insti-
tution, an excepted NFFE, or a passive
NFFE.

(48) Chapter 4 withholding rate pool.
The term chapter 4 withholding rate
pool has the meaning set forth §1.1471-
1(b)(20). For when a withholding state-
ment may include a chapter 4 with-
holding rate pool of U.S. payees for
purposes of this section and §1.1441-5,
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however, see paragraph (e)(3)(iv)(A) of
this section (for a withholding state-
ment provided by a nonqualified inter-
mediary) or paragraph (e)(5)(v)(C)(2) of
this section (for a withholding state-
ment provided by a qualified inter-
mediary).

(49) Deemed-compliant FFI. The term
deemed-compliant FFI means an FFI
that is treated, pursuant to section
1471(b)(2) and §1.1471-5(f), as meeting
the requirements of section 1471(b). The
term deemed-compliant FFI also in-
cludes a QI branch of a U.S. financial
institution that is a reporting Model 1
FFI.

(60) GIIN (or Global Intermediary Iden-
tification Number). The term GIIN or
Global Intermediary Identification
Number means the identification num-
ber that is assigned to a participating
FFI or registered deemed-compliant
FFI. The term GIIN or Global Inter-
mediary Identification Number also in-
cludes the identification number as-
signed to a reporting Model 1 FFI (as
defined in §1.1471-1(b)(114)) for purposes
of identifying such entity to with-
holding agents. All GIINs will appear
on the IRS FFI list.

(61) NFFE. The term NFFE or non-fi-
nancial foreign entity has the meaning
set forth in §1.1471-1(b)(80).

(62) Nomparticipating FFI. The term
nonparticipating FFI means an FFI
other than a participating FFI, a
deemed-compliant FFI, or an exempt
beneficial owner.

(63) Participating FFI. The term par-
ticipating FFI has the meaning set
forth in §1.1471-1(b)(91).

(64) Preexisting obligation. The term
preexisting obligation has the meaning
set forth in §1.1471-1(b)(104).

(65) Registered deemed-compliant FFI.
The term registered deemed- compliant
FFI has the meaning set forth in
§1.1471-5()(1).

(66) Withholdable payment. The term
withholdable payment has the meaning
set forth in §1.1473-1(a).

(d) Beneficial owner’s or payee’s claim
of U.S. status—(1) In general. Under
paragraph (b)(1) of this section, a with-
holding agent is not required to with-
hold under chapter 3 of the Code on
payments to a U.S. payee, to a person
presumed to be a U.S. payee in accord-
ance with the provisions of paragraph
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(b)(3) of this section, or to a person
that the withholding agent may treat
as a U.S. beneficial owner of the pay-
ment. Absent actual knowledge or rea-
son to know otherwise, a withholding
agent may rely on the provisions of
this paragraph (d) in order to deter-
mine whether to treat a payee or bene-
ficial owner as a U.S. person.

(2) Payments for which a Form W-9 is
otherwise required. A withholding agent
may treat as a U.S. payee any person
who is required to furnish a Form W-9
and who furnishes it in accordance
with the procedures described in
§§31.3406(d)-1 through 31.3406(d)-5 of
this chapter (including the require-
ment that the payee furnish its tax-
payer identifying number (TIN)) if the
withholding agent meets all the re-
quirements described in §31.3406(h)-3(e)
of this chapter regarding reliance by a
payor on a Form W-9. Providing a
Form W-9 or valid substitute form
shall serve as a statement that the per-
son whose name is on the form is a U.S.
person. Therefore, a foreign person, in-
cluding a U.S. branch treated as a U.S.
person under paragraph (b)(2)(iv) of
this section, shall not provide a Form
W-9. A U.S. branch of a foreign person
may establish its status as a foreign
person exempt from reporting under
chapter 61 and backup withholding
under section 3406 by providing a with-
holding certificate on Form W-8.

(3) Payments for which a Form W-9 is
not otherwise required. In the case of a
payee who is not required to furnish a
Form W-9 under section 3406 (e.g., a
person exempt from reporting under
chapter 61 of the Internal Revenue
Code), the withholding agent may treat
the payee as a U.S. payee if the payee
provides the withholding agent with a
Form W-9 or a substitute form de-
scribed in §31.3406(h)-3(c)(2) of this
chapter (relating to forms for exempt
recipients) that contains the payee’s
name, address, and TIN. The form must
be signed under penalties of perjury by
the payee if so required by the form or
by §31.3406(h)-3 of this chapter. Pro-
viding a Form W-9 or valid substitute
form shall serve as a statement that
the person whose name is on the cer-
tificate is a U.S. person. A Form W-9 or
valid substitute form shall not be pro-
vided by a foreign person, including
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any U.S. branch of a foreign person
whether or not the branch is treated as
a U.S. person under paragraph (b)(2)(iv)
of this section. See paragraph (e)(3)(v)
of this section for withholding certifi-
cates provided by U.S. branches de-
scribed in paragraph (b)(2)(iv) of this
section. The procedures described in
§31.3406(h)-2(a) of this chapter shall
apply to payments to joint payees. A
withholding agent that receives a
Form W-9 to satisfy this paragraph
(d)(3) must retain the form in accord-
ance with the provisions of §31.3406(h)-
3(g) of this chapter, if applicable, or of
paragraph (e)(4)(iii) of this section (re-
lating to the retention of withholding
certificates) if §31.3406(h)-3(g) of this
chapter does not apply. The rules of
this paragraph (d)(3) are only intended
to provide a method by which a with-
holding agent may determine that a
payee is a U.S. person and do not oth-
erwise impose a requirement that docu-
mentation be furnished by a person
who is otherwise treated as an exempt
recipient for purposes of the applicable
information reporting provisions under
chapter 61 of the Internal Revenue
Code (e.g., §1.6049-4(c)(1)(ii) for pay-
ments of interest).

(4) When a payment to an intermediary
or flow-through entity may be treated as
made to a U.S. payee. A withholding
agent that makes a payment to an
intermediary (whether a qualified
intermediary or nonqualified inter-
mediary), a flow-through entity, or a
U.S. branch or territory financial insti-
tution described in paragraph (b)(2)(iv)
of this section may treat the payment
as made to a U.S. payee to the extent
that, prior to the payment, the with-
holding agent can reliably associate
the payment with a Form W-9 de-
scribed in paragraph (d)(2) or (3) of this
section attached to a valid inter-
mediary, flow-through, or U.S. branch
withholding certificate described in
paragraph (e)(3)(i) of this section or to
the extent the withholding agent can
reliably associate the payment with a
Form W-8 described in paragraph
(e)(3)(v) of this section that evidences
an agreement to treat a U.S. branch or
territory financial institution de-
scribed in paragraph (b)(2)(iv) of this
section as a U.S. person. In addition, a
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withholding agent may treat the pay-
ment as made to a U.S. payee only if it
complies with the electronic confirma-
tion procedures described in paragraph
(e)(4)(v) of this section, if required, and
it has not been notified by the IRS that
any of the information on the with-
holding certificate or other docu-
mentation is incorrect or unreliable. In
the case of a Form W-9 that is required
to be furnished for a reportable pay-
ment that may be subject to backup
withholding, the withholding agent
may be notified in accordance with sec-
tion 3406(a)(1)(B) and the regulations
under that section. See applicable pro-
cedures under section 3406(a)(1)(B) and
the regulations under that section for
payors who have been notified with re-
gard to such a Form W-9. Withholding
agents who have been notified in rela-
tion to other Forms W-9, including
under section 6724(b) pursuant to sec-
tion 6721, may rely on the withholding
certificate or other documentation
only to the extent provided under pro-
cedures as prescribed by the IRS (see
§601.601(d)(2) of this chapter).

(e) Beneficial owner’s claim of foreign
status—(1) Withholding agent’s reliance—
(i) In general. Absent actual knowledge
or reason to know otherwise, a with-
holding agent may treat a payment as
made to a foreign beneficial owner in
accordance with the provisions of para-
graph (e)(1)(ii) of this section. See
paragraph (e)(4)(viii) of this section for
applicable reliance rules. See para-
graph (b)(4) of this section for a de-
scription of payments for which a
claim of foreign status is relevant for
purposes of claiming a reduced rate of
withholding for purposes of section
1441, 1442, or 1443. See paragraph (b)(5)
of this section for a list of payments
for which a claim of foreign status is
relevant for other purposes, such as
claiming an exemption from informa-
tion reporting under chapter 61 of the
Code.

(ii) Payments that a withholding agent
may treat as made to a foreign person
that is a beneficial owner—(A) General
rule. The withholding agent may treat
a payment as made to a foreign person
that is a beneficial owner if it complies
with the requirements described in
paragraph (e)(1)(ii)(B) of this section
and, then, only to the extent—
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(I) That the withholding agent can
reliably associate the payment with a
beneficial owner withholding certifi-
cate described in paragraph (e)(2) of
this section furnished by the person
whose name is on the certificate or at-
tached to a valid foreign intermediary,
flow-through, or U.S. branch with-
holding certificate;

(2) That the payment is made outside
the United States (within the meaning
of §1.6049-5(e)) with respect to an off-
shore obligation (within the meaning
of paragraph (c¢)(37) of this section) and
the withholding agent can reliably as-
sociate the payment with documentary
evidence described in §§1.1441-6(c)(3) or
(4), or 1.6049-5(c)(1) relating to the ben-
eficial owner;

(3) That the withholding agent can
reliably associate the payment with a
valid qualified intermediary with-
holding certificate, as described in
paragraph (e)(3)(ii) of this section, and
the qualified intermediary has pro-
vided sufficient information for the
withholding agent to allocate the pay-
ment to a chapter 3 withholding rate
pool;

(4) That the withholding agent can
reliably associate the payment with a
withholding certificate described in
§1.1441-5(c)(3)(iii) or (e)(5)(iii) from a
flow-through entity claiming the in-
come is effectively connected income;

(5) That the withholding agent iden-
tifies the payee as a U.S. branch de-
scribed in paragraph (b)(2)(iv) of this
section, the payment to which it treats
as effectively connected income in ac-
cordance with §1.1441-4(a) (2)(ii) or (3);

(6) That the withholding agent iden-
tifies the payee as an international or-
ganization (or any wholly-owned agen-
cy or instrumentality thereof) as de-
fined in section 7701(a)(18) that has
been designated as such by executive
order (pursuant to 22 U.S.C. 288
through 288(f)); or

(7) That the withholding agent pays
interest from bankers’ acceptances and
identifies the payee as a foreign cen-
tral bank of issue (as defined in §1.861-
2(b)(4)).

(B) Additional requirements. In order
for a payment described in paragraph
(e)(1)(ii)(A) of this section to be treated
as made to a foreign beneficial owner,
the withholding agent must hold the
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documentation (if required) prior to
the payment, comply with the elec-
tronic confirmation procedures de-
scribed in paragraph (e)(4)(v) of this
section (if required), and must not have
been notified by the IRS that any of
the information on the withholding
certificate or other documentation is
incorrect or unreliable. If the with-
holding agent has been so notified, it
may rely on the withholding certificate
or other documentation only to the ex-
tent provided under procedures pre-
scribed by the IRS (see §601.601(d)(2) of
this chapter). See paragraph (b)(2)(vii)
of this section for rules regarding reli-
able association of a payment with a
withholding certificate or other appro-
priate documentation.

(2) Beneficial owner withholding certifi-
cate—(i) In general. A beneficial owner
withholding certificate is a statement
by which the beneficial owner of the
payment represents that it is a foreign
person and, if applicable, claims a re-
duced rate of withholding under sec-
tion 1441. A separate withholding cer-
tificate must be submitted to each
withholding agent. If the beneficial
owner receives more than one type of
payment from a single withholding
agent, the beneficial owner may have
to submit more than one withholding
certificate to the single withholding
agent for the different types of pay-
ments as may be required by the appli-
cable forms and instructions, or as the
withholding agent may require (such as
to facilitate the withholding agent’s
compliance with its obligations to de-
termine withholding under this section
or the reporting of the amounts under
§1.1461-1 (b) and (c)). For example, if a
beneficial owner claims that some but
not all of the income it receives is ef-
fectively connected with the conduct of
a trade or business in the United
States, it may be required to submit
two separate withholding certificates,
one for income that is not effectively
connected and one for income that is so
connected. See §1.1441-6(b)(2) for spe-
cial rules for determining who must
furnish a beneficial owner withholding
certificate when a benefit is claimed
under an income tax treaty. See para-
graph (e)(4)(ix) of this section for reli-
ance rules in the case of certificates
held by another person or at a different
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branch location of the same person.
For purposes of a qualified inter-
mediary acting as a qualified deriva-
tives dealer, a qualified intermediary
withholding certificate, as described in
paragraph (e)(3)(ii) of this section is a
beneficial owner withholding certifi-
cate for purposes of treaty claims for
dividends.

(i1) Requirements for validity of certifi-
cate—(A) In general. A beneficial owner
withholding certificate is valid for pur-
poses of a payment of an amount sub-
ject to chapter 3 withholding only if it
is provided on a Form W-8 or a Form
8233 in the case of personal services in-
come described in §1.1441-4(b) or cer-
tain scholarship or grant amounts de-
scribed in §1.1441-4(c) (or a substitute
form described in paragraph (e)(4)(vi) of
this section or such other form as the
IRS may prescribe). A Form W-8 is
valid only if its validity period has not
expired, it is signed under penalties of
perjury by the beneficial owner, and it
contains all of the information re-
quired on the form. The required infor-
mation is the beneficial owner’s name,
permanent residence address (as de-
fined in §1.1441-1(c)(38)), TIN (if re-
quired), a certification that the person
is not a U.S. citizen (if the person is an
individual) or a certification of the
country under the laws of which the
beneficial owner 1is created, incor-
porated, or governed (if a person other
than an individual), the classification
of the entity, and such other informa-
tion as may be required by the regula-
tions under section 1441 or by the form
or accompanying instructions in addi-
tion to, or in lieu of, the information
described in this paragraph (e)(2)(ii)
(including when a foreign TIN and an
individual’s date of birth are required).
A beneficial owner withholding certifi-
cate must also include the chapter 4
status of a beneficial owner when re-
quired for chapter 4 purposes in order
to be valid. See paragraph (e)(4)(vii) of
this section for circumstances in which
a TIN is required on a beneficial owner
withholding certificate.

(B) [Reserved]. For further guidance,
see §1.1441-1T(e)(2)(ii)(B).

(3) Intermediary, flow-through, or U.S.
branch withholding certificate—({) In
general. An intermediary withholding
certificate is a Form W-8 by which a
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payee represents that it is a foreign
person and that it is an intermediary
(whether a qualified or nonqualified
intermediary) with respect to a pay-
ment and not the beneficial owner. See
paragraphs (e)(3)(ii) and (iii) of this
section. A flow-through withholding
certificate is a Form W-8 used by a
flow-through entity as defined in para-
graph (c¢)(23) of this section. See
§1.1441-5(c)(3)(iii) (a nonwithholding
foreign partnership), §1.1441-5(e)(5)(iii)
(a foreign simple trust or foreign
grantor trust) or §1.1441-6(b)(2) (foreign
entity presenting claims on behalf of
its interest holders for a reduced rate
of withholding under an income tax
treaty). A U.S. branch certificate is a
Form W-8 furnished under paragraph
(e)(3)(v) of this section by a U.S. branch
described in paragraph (b)(2)(iv) of this
section. See paragraph (e)(4)(viii) of
this section for applicable reliance
rules.

(ii) Intermediary withholding certificate
from a qualified intermediary. A qualified
intermediary shall provide a qualified
intermediary withholding certificate
for withholdable payments or report-
able amounts received by the qualified
intermediary. See paragraph (e)(3)(vi)
of this section for the definition of re-
portable amount. A qualified inter-
mediary withholding certificate is
valid only if it is furnished on a Form
W-8, an acceptable substitute form, or
such other form as the IRS may pre-
scribe, it is signed under penalties of
perjury by a person with authority to
sign for the qualified intermediary, its
validity has not expired, and it con-
tains the following information, state-
ment, and certifications—

(A) The name, permanent residence
address, qualified intermediary em-
ployer identification number (QI-EIN),
and the country under the laws of
which the qualified intermediary is
created, incorporated, or governed. If
required for purposes of chapter 4 or if
the qualified intermediary is a partici-
pating FFI or registered deemed-com-
pliant FFI and certifies that it is pro-
viding (or will provide) a chapter 4
withholding rate pool of U.S. payees
under §1.6049-4(c)(4) with respect to ac-
counts that the qualified intermediary
maintains, the withholding certificate
must also include the chapter 4 status

§1.1441-1

of the qualified intermediary and its
GIIN (if applicable). See paragraph
(e)(b)(ii) for the chapter 4 status re-
quired of a qualified intermediary, in-
cluding when a qualified intermediary
withholding certificate may include a
chapter 4 status of limited FFI (as de-
fined in §1.1471-1(b)(77)). A qualified
intermediary that does not act in its
capacity as a qualified intermediary
must not use its QI-EIN. Rather, it
should provide a nonqualified inter-
mediary withholding certificate, if it is
acting as an intermediary, and should
use the taxpayer identification number
(if any) that it uses for all other pur-
poses and GIIN (if applicable);

(B) A certification that, with respect
to accounts it identifies on its with-
holding statement (as described in
paragraph (e)(5)(v) of this section), the
qualified intermediary is not acting for
its own account but is acting as a
qualified intermediary;

(C) A certification that the qualified
intermediary has provided, or will pro-
vide, a withholding statement as re-
quired by paragraph (e)(5)(v) of this
section;

(D) A certification that the qualified
intermediary meets the requirements
of §1.6049-4(c)(4) when the qualified
intermediary provides (or will provide)
a withholding statement associated
with its Form W-8 that allocates a pay-
ment to a chapter 4 withholding rate
pool of U.S. payees that hold accounts
with the qualified intermediary. Addi-
tionally, when the qualified inter-
mediary provides a chapter 4 with-
holding rate pool of U.S. payees that do
not hold accounts maintained by the
qualified intermediary, the qualified
intermediary provides a certification
on the Form W-8 that the qualified
intermediary has obtained (or will ob-
tain) documentation from the inter-
mediary or flow through entity allo-
cating the payment to the pool to es-
tablish that the entity’s status is as a
participating FFI, registered deemed-
compliant FFI, or qualified inter-
mediary under §1.1471-3(d)(4) (or, as ap-
plicable, §1.1471-3(e)(4)(vi)(B) or
§1.1441-1(b)(2)(vii)); and

(E) In the case of any payment with
respect to a potential section 871(m)
transaction (including any dividend
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equivalent payment within the mean-
ing of §1.871-15(i)) or underlying secu-
rity (as defined in §1.871-15(a)(15)) re-
ceived by a qualified intermediary act-
ing as a qualified derivatives dealer, a
certification that the home office or
branch receiving the payment, as appli-
cable, meets the requirements to act as
a qualified derivatives dealer as further
described in paragraph (e)(6) of this
section and that the qualified deriva-
tives dealer assumes primary with-
holding and reporting responsibilities
under chapters 3, 4, and 61, and section
3406 with respect to any payments it
makes with respect to potential sec-
tion 871(m) transactions;

(F) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information and certifications
described in this paragraph (e)(3)(ii) or
paragraph (e)(3)(v) of this section. See
paragraph (e)(5)(v) of this section for
the requirements of a withholding
statement associated with the qualified
intermediary withholding certificate.

(iii) Intermediary withholding certifi-
cate from a nonqualified intermediary. A
nonqualified intermediary shall pro-
vide a nonqualified intermediary with-
holding certificate for reportable
amounts received by the nonqualified
intermediary. See paragraph (e)(3)(vi)
of this section for the definition of re-
portable amount. A nonqualified inter-
mediary withholding certificate is
valid only to the extent it is furnished
on a Form W-8, an acceptable sub-
stitute form, or such other form as the
IRS may prescribe, it is signed under
penalties of perjury by a person au-
thorized to sign for the nonqualified
intermediary, it contains the informa-
tion, statements, and certifications de-
scribed in this paragraphs (e)(3)(iii) and
(iv) of this section, its validity has not
expired, and the withholding certifi-
cates and other appropriate docu-
mentation for all persons to whom the
certificate relates are associated with
the certificate. Withholding certifi-
cates and other appropriate docu-
mentation consist of beneficial owner
withholding certificates described in
paragraph (e)(2)(i) of this section,
intermediary and flow-through with-
holding certificates described in para-
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graph (e)(3)(i) of this section, with-
holding foreign partnership and with-
holding foreign trust certificates de-
scribed in §1.1441-5(c)(2)(iv) and
(e)(b)(iii), documentary evidence de-
scribed in §§1.1441-6(c)(3) or (4) and
1.6049-5(c)(1), and any other docu-
mentation or certificates applicable
under other provisions of the Code or
regulations that certify or establish
the status of the payee or beneficial
owner as a U.S. or a foreign person. If
a nonqualified intermediary is acting
on behalf of another nonqualified inter-
mediary or a flow-through entity, then
the nonqualified intermediary must as-
sociate with its own withholding cer-
tificate the other nonqualified inter-
mediary withholding certificate or the
flow-through withholding certificate
and separately identify all of the with-
holding certificates and other appro-
priate documentation that are associ-
ated with the withholding certificate of
the other nonqualified intermediary or
flow-through entity. Nothing in this
paragraph (e)(3)(iii) shall require an
intermediary to furnish original docu-
mentation. Copies of certificates or
documentary evidence may be trans-
mitted to the U.S. withholding agent,
in which case the nonqualified inter-
mediary must retain the original docu-
mentation for the same time period
that the copy is required to be retained
by the withholding agent under para-
graph (e)(4)(iii) of this section and
must provide it to the withholding
agent upon request. For purposes of
this paragraph (e)(3)(iii), a valid inter-
mediary withholding certificate also
includes a statement described in
§1.871-14(c)(2)(v) furnished for interest
to qualify as portfolio interest for pur-
poses of sections 871(h) and 881(c). The
information and certifications required
on a Form W-8 described in this para-
graph (e)(3)(iii) are as follows—

(A) The name and permanent resi-
dent address of the nonqualified inter-
mediary, chapter 4 status (if required
for chapter 4 purposes or if the non-
qualified intermediary provides the
certification described in paragraph
(e)(3)(iii)(D) of this section), GIIN (if
applicable), and the country under the
laws of which the nonqualified inter-
mediary is created, incorporated, or
governed;

142



Internal Revenue Service, Treasury

(B) A certification that the non-
qualified intermediary is not acting for
its own account;

(C) If the nonqualified intermediary
withholding certificate is wused to
transmit withholding certificates or
other appropriate documentation for
more than one person on whose behalf
the nonqualified intermediary is act-
ing, a withholding statement associ-
ated with the Form W-8 that provides
all the information required by para-
graph (e)(3)(iv) of this section;

(D) If the nonqualified intermediary
provides a withholding statement asso-
ciated with the Form W-8 allocating a
payment to a chapter 4 withholding
rate pool of U.S. payees, a certification
that the nonqualified intermediary
meets the requirements of §1.6049-
4(c)(4) with respect to any payees in-
cluded in such pool that hold accounts
maintained (as defined in §1.1471-
5(b)(5)) by the nonqualified inter-
mediary; and

(E) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information, certifications, and
statements described in this paragraph
(e)(3)(iii) or paragraph (e)(5)(iv) of this
section.

(iv) Withholding statement provided by
nonqualified intermediary—(A) In gen-
eral. A nonqualified intermediary shall
provide a withholding statement re-
quired by this paragraph (e)(3)(iv) to
the extent the mnonqualified inter-
mediary is required to furnish, or does
furnish, documentation for payees on
whose behalf it receives reportable
amounts (as defined in paragraph
(e)(3)(vi) of this section) or to the ex-
tent it otherwise provides the docu-
mentation of such payees to a with-
holding agent. A nonqualified inter-
mediary, however, that is subject to
withholding under chapter 4 due to its
chapter 4 status as a nonparticipating
FFI need not provide a withholding
statement unless it is providing docu-
mentation to allocate a portion of the
payment as made to an exempt bene-
ficial owner as described in §1.1471-
3(c)(3)(1ii)(B)(4). A nonqualified inter-
mediary that is subject to withholding
under chapter 4 due to its chapter 4
status is not required to disclose to the
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withholding agent information regard-
ing persons for whom it collects report-
able amounts unless it has actual
knowledge that any such person is a
U.S. non-exempt recipient as defined in
paragraph (c)(21) of this section. Infor-
mation regarding U.S. non-exempt re-
cipients required under this paragraph
(e)(3)(iv) must be provided irrespective
of any requirement under foreign law
that prohibits the disclosure of the
identity of an account holder of a non-
qualified intermediary or financial in-
formation relating to such account
holder. A nonqualified intermediary is
not required to provide information on
a withholding statement regarding
U.S. non-exempt recipients, provided
that the nonqualified intermediary is a
participating FFI (including a report-
ing Model 2 FFI) or registered deemed-
compliant FFI (including a reporting
Model 1 FFI) that identifies on the
withholding statement the portion of a
payment allocable to a chapter 4 with-
holding rate pool of U.S. payees to the
extent that the nonqualified inter-
mediary is permitted to include such
U.S. payees in a pool under §1.6049-
4(c)(4)(iii). See §1.1471-3(d)(4) for the re-
quirements of an entity to identify
itself as a participating FFI or reg-
istered deemed-compliant FFI to a
withholding agent for purposes of chap-
ter 4. Although a nonqualified inter-
mediary is not required to provide doc-
umentation and other information re-
quired by this paragraph (e)(3)(iv) for
persons other than U.S. non-exempt re-
cipients not included in a chapter 4
withholding rate pool of U.S. payees, a
withholding agent that does not re-
ceive documentation and such informa-
tion must apply the presumption rules
of paragraph (b) of this section,
§§1.1441-5(d) and (e)(6), 1.6049-5(d), and
1.1471-3(f)(6) (for a withholdable pay-
ment) or the withholding agent shall
be liable for tax, interest, and pen-
alties. A withholding agent must apply
the presumption rules even if it is not
required under chapter 61 of the Code
to obtain documentation to treat a
payee as an exempt recipient and even
though it has actual knowledge that
the payee is a U.S. person. For exam-
ple, if a nonqualified intermediary re-
ceives a payment that is not a
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withholdable payment and fails to pro-
vide a withholding agent with a Form
W-9 for an account holder that is a
U.S. exempt recipient that is not in-
cluded in a chapter 4 withholding rate
pool of U.S. payees to the extent per-
mitted in this paragraph (e)(3)(iv)(A),
the withholding agent must presume
(even if it has actual knowledge that
the account holder is a U.S. exempt re-
cipient) that the account holder is an
undocumented foreign person with re-
spect to amounts subject to chapter 3
withholding. See paragraph (b)(3)(v) of
this section for applicable presump-
tions. Therefore, the withholding agent
must withhold 30 percent from the pay-
ment even though if a Form W-9 had
been provided, no withholding or re-
porting on the payment attributable to
a U.S. exempt recipient would apply.
Further, a nonqualified intermediary
that fails to provide the documentation
and the information under this para-
graph (e)(3)(iv) for another withholding
agent to report the payments on Forms
1042-S (including under the require-
ments of §1.1474-1(d)(2) for a payment
of a chapter 4 reportable amount) and
Forms 1099 is not relieved of its respon-
sibility to file information returns. See
paragraph (b)(6) of this section. There-
fore, unless the nonqualified inter-
mediary itself files such returns and
provides copies to the payees, it shall
be liable for penalties under sections
6721 (failure to file information re-
turns), and 6722 (failure to furnish
payee statements), including the pen-
alties under those sections for inten-
tional failure to file information re-
turns. In addition, failure to provide ei-
ther the documentation or the infor-
mation required by this paragraph
(e)(3)(iv) results in a payment not
being reliably associated with valid
documentation. Therefore, the bene-
ficial owners of the payment are not
entitled to reduced rates of with-
holding and if the full amount required
to be held under the presumption rules
is not withheld by the withholding
agent, the nonqualified intermediary
must withhold the difference between
the amount withheld by the with-
holding agent and the amount required
to be withheld. Failure to withhold
shall result in the nonqualified inter-
mediary being liable for tax under sec-
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tion 1461, interest, and penalties, in-
cluding penalties under section 6656
(failure to deposit) and section 6672
(failure to collect and pay over tax).

(B)—(C) [Reserved]

(D) Alternative procedures—(1) In gen-
eral. Under the alternative procedures
of this paragraph (e)(3)(iv)(D), a non-
qualified intermediary may provide in-
formation allocating a payment of a
reportable amount to each payee (in-
cluding U.S. exempt recipients) other-
wise required under paragraph
(e)(3)([v)(B)(2) of this section after a
payment is made. To use the alter-
native procedure of this paragraph
(e)(3)(iv)(D), the nonqualified inter-
mediary must inform the withholding
agent on a statement associated with
its nonqualified intermediary with-
holding certificate that it is using the
procedure under this paragraph
(e)(3)(iv)(D) and the withholding agent
must agree to the procedure. If the re-
quirements of the alternative proce-
dure are met, a withholding agent, in-
cluding the nonqualified intermediary
using the procedures, can treat the
payment as reliably associated with
documentation and, therefore, the pre-
sumption rules of paragraph (b)(3) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d) do not apply even
though information allocating the pay-
ment to each payee has not been re-
ceived prior to the payment. See para-
graph (e)(3)(iv)(D)(7) of this section,
however, for a nonqualified
intermediary’s liability for tax and
penalties if the requirements of this
paragraph (e)(3)(iv)(D) are not met.
These alternative procedures shall not
be used for payments that are allocable
to U.S. non-exempt recipients except as
provided in paragraph (e)(3)(iv)(D)(2)(ii)
of this section. Therefore, a non-
qualified intermediary is required to
provide a withholding agent with infor-
mation allocating payments of report-
able amounts to U.S. non-exempt re-
cipients prior to the payment being
made by the withholding agent.

(2) Withholding rate pools—(i) In gen-
eral. In place of the information re-
quired in paragraph (e)(3)(iv)(C)(2) of
this section allocating payments to
each payee, the nonqualified inter-
mediary must provide a withholding
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agent with withholding rate pool infor-
mation prior to the payment of a re-
portable amount. The withholding
statement must contain all other infor-
mation required by paragraph
(e)(3)(iv)(C) of this section. Further,
each payee listed in the withholding
statement must be assigned to an iden-
tified withholding rate pool. To the ex-
tent a nonqualified intermediary is re-
quired to provide, or does provide, doc-
umentation, the alternative procedures
do not relieve the nonqualified inter-
mediary from the requirement to pro-
vide documentation prior to the pay-
ment being made. Therefore, with-
holding certificates or other appro-
priate documentation and all informa-
tion required by paragraph (e)(3)(iv)(C)
of this section (other than allocation
information) must be provided to a
withholding agent before any new
payee receives a reportable amount. In
addition, the withholding statement
must be updated by assigning a new
payee to a withholding rate pool prior
to the payment of a reportable amount.
A withholding rate pool is a payment
of a single type of income, determined
in accordance with the categories of in-
come used to file Form 1042-S, that is
subject to a single rate of withholding.
A withholding rate pool may be estab-
lished by any reasonable method to
which the nonqualified intermediary
and a withholding agent agree (e.g., by
establishing a separate account for a
single withholding rate pool, or by di-
viding a payment made to a single ac-
count into portions allocable to each
withholding rate pool). The non-
qualified intermediary shall determine
withholding rate pools based on valid
documentation or, to the extent a pay-
ment cannot be reliably associated
with valid documentation, the pre-
sumption rules of paragraph (b)(3) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d).

(i1) Withholding rate pools for chapter 4
puUrposes. This paragraph
(e)B)EAv)(D)(2)(i1) modifies the provi-
sions of paragraph (e)(3)(iv)(D)(2)(i) of
this section with respect to the with-
holding rate pools permitted for the al-
ternative procedures described in para-
graph (e)(3)(iv)(D)(I) of this section in
the case of a payment that is allocable
on a withholding statement to a chap-
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ter 4 withholding rate pool as described
in this paragraph. In the case of a
withholdable payment, a nonqualified
intermediary may include reportable
amounts allocable to a chapter 4 with-
holding rate pool (other than a chapter
4 withholding rate pool of U.S. payees)
in a 30-percent rate pool together with
a withholding rate pool for amounts
subject to chapter 3 withholding at the
30-percent rate. For a payment of a re-
portable amount that is allocable to a
chapter 4 withholding rate pool of U.S.
payees on a withholding statement, a
nonqualified intermediary may include
such amount in a single withholding
rate pool with the amount of the pay-
ment that is exempt from withholding
under chapter 3 instead of providing
documentation regarding U.S. non-ex-
empt recipients included in the pool or
separately allocating the amount to
the chapter 4 withholding rate pool. To
the extent that a nonqualified inter-
mediary allocates an amount to any
chapter 4 withholding rate pool, the
nonqualified intermediary is required
to notify the withholding agent of the
allocation before receiving the pay-
ment and is not required to provide
documentation with respect to the pay-
ees included in such pool. The non-
qualified intermediary shall determine
the chapter 4 withholding rate pools
permitted to be used under this para-
graph (e)(3)(iv)(D)(2)(ii) in accordance
with the nonqualified intermediary’s
applicable chapter 4 status and under
§1.1471-3(c)(3)(iii1)(B)(2) (for an FFI
withholding statement) or
(©)(3)({ii)(B)(3) (for a chapter 4 with-
holding statement) or under §1.6049-
4(c)(4) for a chapter 4 withholding rate
pool of U.S. payees (or similar applica-
ble coordination rule in chapter 61 for
payments other than interest). Addi-
tionally, the nonqualified intermediary
shall identify those payees to which
withholding under chapter 4 applies
that are not included in a chapter 4 re-
porting pool (including payees that
could be included in a chapter 4 with-
holding rate pool for whom the non-
qualified intermediary chooses to pro-
vide payee specific information).

(3) Allocation information. The non-
qualified intermediary must provide
the withholding agent with sufficient
information to allocate the income in
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each withholding rate pool to each
payee (including U.S. exempt recipi-
ents or any chapter 4 withholding rate
pool identified by the withholding
agent under paragraph
(e)(3)[Iv)(D)(2)(ii) of this section) within
the pool no later than January 31 of
the year following the year of pay-
ment. Any payments that are not allo-
cated to payees for whom documenta-
tion has been provided or a chapter 4
withholding rate pool referred to in the
previous sentence shall be allocated to
an undocumented payee in accordance
with the presumption rules of para-
graph (b)(3) of this section and §§1.1441-
5(d) and (e)(6), 1.6049-5(d), and 1.1471-
3(f)(5) (for a withholdable payment for
chapter 4 purposes). Notwithstanding
the preceding sentence, deposit inter-
est (including original issue discount)
described in section 871(i)(2)(A) or
881(d) and interest or original issue dis-
count on short-term obligations as de-
scribed in section 871(g)(1)(B) or 881(e)
is not required to be allocated to a U.S.
exempt recipient or a foreign payee,
except as required under §1.6049-8 (re-
garding reporting of deposit interest
paid to certain foreign persons).

(4) Failure to provide allocation infor-
mation. Except as provided in para-
graph (e)(3)(iv)(D)(5) of this section, if a
nonqualified intermediary fails to pro-
vide allocation information, if re-
quired, by January 31 for any with-
holding rate pool to the extent re-
quired in paragraph (e)(3)(iv)(D)(3) of
this section, a withholding agent shall
not apply the alternative procedures of
this paragraph (e)(3)(iv)(D) to any pay-
ments of reportable amounts paid after
January 31 in the taxable year fol-
lowing the calendar year for which al-
location information was not given and
any subsequent taxable year. Further,
the alternative procedures shall be un-
available for any other withholding
rate pool (other than a chapter 4 with-
holding rate pool as otherwise per-
mitted) even though allocation infor-
mation was given for that other pool.
Therefore, the withholding agent must
withhold on a payment of a reportable
amount in accordance with the pre-
sumption rules of paragraph (b)(3) of
this section, and §§1.1441-5(d) and (e)(6),
1.6049-5(d), and 1.1471-3(f)(5) (for a
withholdable payment for chapter 4
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purposes), unless the mnonqualified
intermediary provides all of the infor-
mation, including information suffi-
cient to allocate the payment to each
specific payee or chapter 4 withholding
rate pool (as permitted), required by
paragraph (e)(3)(iv)(A) through (C) of
this section prior to the payment. A
nonqualified intermediary must allo-
cate at least 90 percent of the income
required to be allocated for each with-
holding rate pool as required under this
paragraph (e)(3)(iv)(D)(4) or the non-
qualified intermediary will be treated
as having failed to provide allocation
information for purposes of this para-
graph (e)(3)(iv)(D). For purposes of the
allocation, a nonqualified intermediary
is required to identify by January 31
the portion of the payment that is allo-
cated to each chapter 4 withholding
rate pool (rather than the payees in-
cluded in each such pool). See para-
graph (e)(3)(iv)(D)(7) of this section for
liability for tax and penalties if a non-
qualified intermediary fails to provide
allocation information in whole or in
part.

(5) Cure provision. A mnonqualified
intermediary may cure any failure to
provide allocation information by pro-
viding the required allocation informa-
tion to the withholding agent no later
than February 14 following the cal-
endar year of payment. If the with-
holding agent receives the allocation
information by that date, it may apply
the adjustment procedures of §1.1461-2
(or of §1.1474-2 for an amount withheld
under chapter 4) to any excess with-
holding for payments made on or after
February 1 and on or before February
14. Any nonqualified intermediary that
fails to cure by February 14 may re-
quest the ability to use the alternative
procedures of this paragraph
(e)(3)(iv)(D) by submitting a request, in
writing, to the IRS. The request must
state the reason that the nonqualified
intermediary did not comply with the
alternative procedures of this para-
graph (e)(3)(iv)(D) and steps that the
nonqualified intermediary has taken,
or will take, to ensure that no failures
occur in the future. If the IRS deter-
mines that the alternative procedures
of this paragraph (e)(3)(iv)(D) may
apply, a determination to that effect
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will be issued by the IRS to the non-
qualified intermediary.

(6) Form 1042-S reporting in case of al-
location failure. If a nonqualified inter-
mediary fails to provide allocation in-
formation by February 14 following the
year of payment for a withholding rate
pool, the withholding agent must file
Forms 1042-S for payments made to
each payee in that pool (other than
U.S. exempt recipients) in the prior
calendar year by pro rating the pay-
ment to each payee (including U.S. ex-
empt recipients) listed in the with-
holding statement for that withholding
rate pool, treating as a payee for this
purpose each chapter 4 withholding
rate pool identified by the nonqualified
intermediary under paragraph
(e)(3)(Iv)(D)(2)(i1) of this section. If the
nonqualified intermediary fails to allo-
cate 10 percent or less of an amount re-
quired to be allocated for a withholding
rate pool, a withholding agent shall re-
port the unallocated amount as paid to
a single unknown payee in accordance
with the presumption rules of para-
graph (b) of this section and §§1.1441-
5(d) and (e)(6), 1.6049-5(d), and §1.1471-
3(f)(5) (for a withholdable payment for
chapter 4 purposes). The portion of the
payment that can be allocated to spe-
cific recipients, as defined in §1.1461-
1(c)(1)(ii), shall be reported to each re-
cipient in accordance with the rules of
§1.1461-1(c) and §1.1474-1(d)(2) (for a
withholdable payment).

(7) Liability for tax, interest, and pen-
alties. If a nonqualified intermediary
fails to provide allocation information
by February 14 following the year of
payment for all or a portion of the pay-
ments made to any withholding rate
pool, the withholding agent from whom
the nonqualified intermediary received
payments of reportable amounts shall
not be liable for any tax, interest, or
penalties, due solely to the errors or
omissions of the nonqualified inter-
mediary. See §1.1441-7(b)(2) through
(10) for the due diligence requirements
of a withholding agent. Because failure
by the nonqualified intermediary to
provide allocation information results
in a payment not being reliably associ-
ated with valid documentation, the
beneficial owners for whom the non-
qualified intermediary acts are not en-
titled to a reduced rate of withholding.
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Therefore, the nonqualified inter-
mediary, as a withholding agent, shall
be liable for any tax not withheld by
the withholding agent in accordance
with the presumption rules, interest on
the under withheld tax if the non-
qualified intermediary fails to pay the
tax timely, and any applicable pen-
alties, including the penalties under
sections 6656 (failure to deposit), 6721
(failure to file information returns)
and 6722 (failure to file payee state-
ments). Failure to provide allocation
information for more than 10 percent of
the payments made to a particular
withholding rate pool will be presumed
to be an intentional failure within the
meaning of sections 6721(e) and 6722(c).
The nonqualified intermediary may
rebut the presumption.

(8) Applicability to flow-through entities
and certain U.S. branches. See para-
graph (e)(3)(v) of this section and
§1.1441-5(c)(3)(iv) and (e)(5)(iv) for the
applicability of this paragraph (e)(3)(iv)
to U.S. branches described in para-
graph (b)(2)(iv) of this section (other
than U.S. branches treated as U.S. per-
sons) and flow-through entities.

(E) Notice procedures. The IRS may
notify a withholding agent that the al-
ternative procedures of paragraph
(e)(3)(iv)(D) of this section are not ap-
plicable to a specified nonqualified
intermediary, a U.S. branch described
in paragraph (b)(2)(iv) of this section,
or a flow-through entity. If a with-
holding agent receives such a notice, it
must commence withholding under this
section or chapter 4 (if applicable) in
accordance with the presumption rules
of paragraph (b)(3) of this section and
§§1.1441-5(d) and (e)(6), 1.6049-5(d),
andl.1471-3(f)(6) (for a withholdable
payment for chapter 4 purposes) unless
the nonqualified intermediary, U.S.
branch, or flow-through entity com-
plies with the procedures in paragraphs
(e)(3)(iv)(A) through (C) of this section.
In addition, the IRS may notify a with-
holding agent, in appropriate cir-
cumstances, that it must apply the
presumption rules of paragraph (b)(3) of
this section and §§1.1441-5(d) and (e)(6),
1.6049-5(d), and §1.1471-3(f)(5) (for a
withholdable payment for chapter 4
purposes) to payments made to a non-
qualified intermediary, a U.S. branch,
or a flow-through entity even if the

147



§1.1441-1

nonqualified intermediary, U.S.
branch, or flow-through entity provides
allocation information prior to the
payment. A withholding agent that re-
ceives a notice under this paragraph
(e)3)(Iv)(E) must commence with-
holding in accordance with the pre-
sumption rules within 30 days of the
date of the notice. The IRS may with-
draw its prohibition against using the
alternative procedures of paragraph
(e)(3)(iv)(D) of this section, or its re-
quirement to follow the presumption
rules, if the nonqualified intermediary,
U.S. branch, or flow-through entity can
demonstrate to the satisfaction of the
IRS that it is capable of complying
with the rules under chapter 3 of the
Code and any other conditions required
by the IRS.

(v) Withholding certificate from certain
U.S. branches (including territory finan-
cial institutions). A U.S. branch certifi-
cate is a withholding certificate pro-
vided by a U.S. branch (including a ter-
ritory financial institution) described
in paragraph (b)(2)(iv) of this section
that is not the beneficial owner of the
income. The withholding certificate is
provided with respect to reportable
amounts and must state that such
amounts are not effectively connected
with the conduct of a trade or business
in the United States. The withholding
certificate must either transmit the
appropriate documentation for the per-
sons for whom the branch receives the
payment (i.e., as an intermediary) or be
provided as evidence of its agreement
with the withholding agent to be treat-
ed as a U.S. person with respect to any
payment associated with the certifi-
cate. A U.S. branch withholding certifi-
cate is valid only if it is furnished on a
Form W-8, an acceptable substitute
form, or such other form as the IRS
may prescribe, it is signed under pen-
alties of perjury by a person authorized
to sign for the branch, its validity has
not expired, and it contains the infor-
mation, statements, and certifications
described in this paragraph (e)(3)(v). If
the certificate is furnished to transmit
withholding certificates and other doc-
umentation, it must contain the infor-
mation, certifications, and statements
described in paragraphs (e)(3)(V)(A)
through (C) of this section and in para-
graphs (e)(3)(iii) and (iv) (alternative
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procedures) of this section, applying
the term U.S. branch instead of the
term nonqualified intermediary. If the
certificate is furnished pursuant to an
agreement to treat the U.S. branch or
territory financial institution as a U.S.
person (which agreement must be for
purposes of chapter 4 in addition to
this section in the case of a payment
that is a withholdable payment), the
information and certifications required
on the withholding certificate are lim-
ited to the following—

(A) The name of the territory finan-
cial institution or person of which the
U.S. branch is a part, the address of the
territory financial institution or U.S.
branch;

(B) A certification that the payments
associated with the certificate are not
effectively connected with the conduct
of its trade or business in the United
States;

(C) The EIN of the U.S. branch or ter-
ritory financial institution;

(D) When required for chapter 4 pur-
poses, the chapter 4 status and GIIN (if
applicable) of the entity of which the
U.S. branch is a part; and

(E) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information and certification
described in this paragraph (e)(3)(v).

(vi) Reportable amounts. For purposes
of chapter 3 of the Internal Revenue
Code, a mnonqualified intermediary,
qualified intermediary, flow-through
entity, and U.S. branch described in
paragraph (b)(2)(iv) of this section
(other than a U.S. branch that agrees
to be treated as a U.S. person) must
provide a withholding certificate and
associated documentation and other in-
formation with respect to reportable
amounts. For purposes of the regula-
tions under chapter 3 of the Internal
Revenue Code, the term reportable
amount means an amount subject to
withholding within the meaning of
§1.1441-2(a), bank deposit interest (in-
cluding original issue discount) and
similar types of deposit interest de-
scribed in section 871(i)(2)(A) or 881(d)
that are from sources within the
United States, and any amount of in-
terest or original issue discount from
sources within the United States on

148



Internal Revenue Service, Treasury

the redemption of certain short-term
obligations described in section
871(g)(1)(B) or 881(e). Reportable
amounts shall not include amounts re-
ceived on the sale or exchange (other
than a redemption) of an obligation de-
scribed in section 871(g)(1)(B) or 881(e)
that is effected at an office outside the
United States. See §1.6045-1(g)(3) to de-
termine whether a sale is effected at an
office outside the United States. Re-
portable amounts also do not include
payments with respect to deposits with
banks and other financial institutions
that remain on deposit for a period of
two weeks or less, to amounts of origi-
nal issue discount arising from a sale
and repurchase transaction that is
completed within a period of two weeks
or less, or to amounts described in
§1.6049-5(b)(7), (10) or (11) (relating to
certain obligations issued in bearer
form). While short-term OID and bank
deposit interest are not subject to
withholding under chapter 3 of the In-
ternal Revenue Code, such amounts
may be subject to information report-
ing under section 6049 if paid to a U.S.
person who is not an exempt recipient
described in §1.6049-4(c)(1)(ii) and to
backup withholding under section 3406
in the absence of documentation. See
§1.6049-5(d)(3)(iii) for applicable proce-
dures when such amounts are paid to a
foreign intermediary.

(4) Applicable rules. The provisions in
this paragraph (e)(4) describe proce-
dures applicable to withholding certifi-
cates on Form W-8 or Form 8233 (or a
substitute form) or documentary evi-
dence furnished to establish foreign
status. These provisions do not apply
to Forms W-9 (or their substitutes).
For corresponding provisions regarding
Form W-9 (or a substitute form), see
section 3406 and the regulations under
that section.

(1) Who may sign the certificate—(A) In
general. A withholding certificate (in-
cluding an acceptable substitute) may
be signed by any person authorized to
sign a declaration under penalties of
perjury on behalf of the person whose
name is on the certificate as provided
in section 6061 and the regulations
under that section (relating to who
may sign generally for an individual,
estate, or trust, which includes certain
agents who may sign returns and other
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documents), section 6062 and the regu-
lations under that section (relating to
who may sign corporate returns), and
section 6063 and the regulations under
that section (relating to who may sign
partnership returns). A person author-
ized to sign a withholding certificate
includes an officer or director of a cor-
poration, a partner of a partnership, a
trustee of a trust, an executor of an es-
tate, any foreign equivalent of the
former titles, and any other person
that has been provided written author-
ization by the individual or entity
named on the certificate to sign docu-
mentation on such person’s behalf.

(B) [Reserved]. For further guidance,
see §1.1441-1T(e)(4)(1)(B).

(ii) Period of wvalidity—(A) General
rule—(1) Withholding certificates and
documentary evidence. Except as pro-
vided otherwise in paragraphs
(e)(4)(ii)(B) and (C) of this section and
this paragraph (e)(4)(ii)(A), a with-
holding certificate described in para-
graph (e)(2)(i) of this section, or a cer-
tificate described in §1.871-14(c)(2)(V)
(furnished to qualify interest as port-
folio interest for purposes of sections
871(h) and 881(c)), will remain wvalid
until the earlier of the last day of the
third calendar year following the year
in which the withholding certificate is
signed or the day that a change in cir-
cumstances occurs that makes any in-
formation on the certificate incorrect.
For example, a withholding certificate
signed on September 30, 2015, remains
valid through December 31, 2018, unless
circumstances change that make the
information on the form no longer cor-
rect. Documentary evidence described
in §1.6049-5(c)(1) provided to establish a
payee’s foreign status shall remain
valid until the last day of the third cal-
endar year following the year in which
the documentary evidence is provided
to the withholding agent except as pro-
vided in paragraph (e)(4)(ii)(B) of this
section; however, if such documentary
evidence contains an expiration date, it
may be treated as valid until that expi-
ration date if doing so would provide a
longer period of wvalidity than the
three-year period. Additionally, a with-
holding certificate or documentary evi-
dence with a period of validity that is
valid on December 31, 2013, will not be
treated as invalid based solely on the
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period described in this paragraph
(e)(4)(ii) before January 1, 2015. Not-
withstanding the validity periods pre-
scribed by this paragraph (e)(4)(ii)(A)
and paragraphs (e)(4)(ii)(B) and (C) of
this section, a withholding certificate
and documentary evidence will cease
to be valid if a change in circumstances
makes the information on the docu-
mentation incorrect.

(2) [Reserved]. For further guidance,
see §1.1441-1T(e)(4)(11)(A)(2).

(B) Indefinite validity period. Notwith-
standing paragraph (e)(4)(ii)(A) of this
section, the certificates (or parts of
certificates) and documentary evidence
described in paragraphs (e)(4)(ii)(B)(1)
through (11) of this section shall re-
main valid until a change in cir-
cumstances makes the information on
the documentation incorrect under
paragraph (e)(4)(ii)(D)(3). See, however,
§1.1471-3(c)(6)(ii) for when a with-
holding certificate or documentary evi-
dence remains valid (or is subject to re-
newal) when also provided with respect
to a withholdable payment made to an
entity (including an intermediary) for
purposes of whether a withholding
agent may continue to rely on the enti-
ty’s claim of chapter 4 status. Addi-
tionally, the provisions of paragraphs
(e)@)([i)(B)(I), (2), and (I11) of this sec-
tion do not apply to documentary evi-
dence or a withholding certificate fur-
nished prior to July 1, 2014. (For docu-
mentary evidence or a withholding cer-
tificate furnished after December 31,
2000, and before July 1, 2014, see this
section as in effect and contained in 26
CFR part 1, as revised April 1, 2013.)

(I) A beneficial owner withholding
certificate (other than the portion of
the certificate making a claim for trea-
ty benefits) and documentary evidence
supporting a claim of foreign status
when both are provided together by an
individual claiming foreign status, if
the withholding agent does not have a
current U.S. residence address or U.S.
mailing address for the payee, does not
have one or more current U.S. tele-
phone numbers that are the only tele-
phone numbers the withholding agent
has for the payee, and, for a payment
described in §1.6049-5(c)(1), the with-
holding agent has not been provided
standing instructions to make a pay-
ment to an account in the United
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States for the obligation. For purposes
of the preceding sentence, a beneficial
owner withholding certificate and doc-
umentary evidence supporting the indi-
vidual’s claim of foreign status will be
treated as provided together if they are
provided within 30 days of each other,
regardless of which the withholding
agent receives first.

(2) A beneficial owner withholding
certificate (other than the portion of
the certificate making a claim for trea-
ty benefits) and documentary evidence
provided by an entity supporting the
entity’s claim of foreign status, if both
are received by the withholding agent
before the validity period of either the
withholding certificate or the docu-
mentary evidence would otherwise ex-
pire under paragraph (e)(4)(ii)(A) of
this section. See, however, §1.1471-
3(c)(6)(ii) for rules regarding indefinite
validity for chapter 4 purposes.

(3) A beneficial owner withholding
certificate provided by an entity claim-
ing status as a tax-exempt entity under
section 501(c) that is not a foreign pri-
vate foundation under section 509, pro-
vided that the withholding agent re-
ports at least one payment annually to
the entity under §1.1461-1(c).

(4) A certificate described in para-
graph (e)(3)(ii) of this section (a quali-
fied intermediary withholding certifi-
cate) but not including the withholding
certificates, documentary evidence,
statements, or other information asso-
ciated with the certificate.

(5) A certificate described in para-
graph (e)(3)(iii) of this section (a non-
qualified intermediary certificate), but
not including the withholding certifi-
cates, documentary evidence, state-
ments, or other information associated
with the certificate.

(6) A certificate described in para-
graph (e)(3)(v) of this section (a U.S.
branch (including a territory financial
institution) withholding certificate
that is not provided by the beneficial
owner), but not including the with-
holding certificates, documentary evi-
dence, statements, or other informa-
tion associated with the certificate.

(7) A certificate furnished by a person
representing to be an integral part of a
foreign government (within the mean-
ing of §1.892-2T(a)(2)) in accordance
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with §1.1441-8(b), or by a person rep-
resenting to be a foreign central bank
of issue (within the meaning of §1.861-
2(b)(4)) or the Bank for International
Settlements in accordance with
§1.1441-8(c)(1).

(8) A withholding certificate provided
by a withholding foreign trust de-
scribed in §1.1441-5(e)(5)(V).

(9) A certificate described in §1.1441-
5(c)(2)(iv) (dealing with a certificate
from a person representing to be a
withholding foreign partnership).

(10) A certificate described in §1.1441-
5(c)(3)(iii) (a withholding certificate
from a nonwithholding foreign partner-
ship) or in §1.1441-5(e)(5)(iii) (a with-
holding certificate of a foreign simple
or foreign grantor trust) but not in-
cluding the withholding certificates,
documentary evidence, statements, or
other information required to be asso-
ciated with the certificate; and

(11) [Reserved] For further guidance,
see §1.1441-1T(e)(4)(1)(B)(12).

(C) Withholding certificate for effec-
tively  connected  income. Notwith-
standing paragraph (e)(4)(ii)(B) of this
section, the period of validity of a
withholding certificate furnished to a
withholding agent to claim a reduced
rate of withholding for income that is
effectively connected with the conduct
of a trade or business within the
United States shall be limited to the
three-year period described in para-
graph (e)(4)(ii)(A) of this section.

(D) Change in circumstances—(1) De-
fined. A certificate or documentation
becomes invalid from the date of a
change in circumstances affecting the
correctness of the certificate or docu-
mentation to the extent provided in
this paragraph (e)(4)(ii)(D). For pur-
poses of this section, a person is con-
sidered to have a change in cir-
cumstances only if such change affects
the person’s claim of chapter 3 status.
Thus, for example, a change of address
is not a change in circumstances with
respect to a claim of only foreign sta-
tus under this paragraph (e)(4)(ii)(D) if
the change is to another address out-
side the United States, but is a change
in circumstances if the change is to an
address in the United States.

(2) Obligation to notify a withholding
agent of a change in circumstances. If a
change in circumstances makes any in-

§1.1441-1

formation on a certificate or other doc-
umentary evidence incorrect, then the
person whose name is on the certificate
or other documentation must inform
the withholding agent within 30 days of
the change and furnish a new certifi-
cate or new documentary evidence. If
an intermediary (including a U.S.
branch or territory financial institu-
tion described in paragraph (b)(2)(iv)(A)
of this section) or a flow-through enti-
ty becomes aware that a certificate or
other appropriate documentation it has
furnished to the person from whom it
collects a payment is no longer valid
because of a change in the cir-
cumstances of the person who issued
the certificate or furnished the other
appropriate documentation, then the
intermediary or flow-through entity
must notify the person from whom it
collects the payment of the change of
circumstances within 30 days of the
date that it knows or has reason to
know of the change in circumstances.
It must also obtain a new withholding
certificate or new appropriate docu-
mentation to replace the existing cer-
tificate or documentation the validity
of which has expired due to the change
in circumstances to continue to treat
the person who provided the certificate
or documentary evidence under its
claimed chapter 3 status.

(3) Withholding agent’s obligation with
respect to a change in circumstances. A
withholding agent may rely on a cer-
tificate without having to inquire into
possible changes of circumstances that
may affect the validity of the state-
ment, unless it knows or has reason to
know that circumstances have
changed, as permitted under paragraph
(e)(4)(viii) of this section. A with-
holding agent is required to notify any
person providing documentary evi-
dence (in lieu of a withholding certifi-
cate) of the person’s obligation to no-
tify the withholding agent of a change
in circumstances. However, a with-
holding agent may choose to apply the
provisions of paragraph (b)(3)(iv) of
this section regarding the 90-day grace
period as of that date while awaiting a
new certificate or documentation or
while seeking information regarding
changes, or suspected changes, in the
person’s circumstances. A withholding
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agent may also require a new certifi-
cate at any time prior to a payment,
even though the withholding agent has
no actual knowledge or reason to know
that any information stated on the cer-
tificate has changed.

(iii) Retention of documentation. A
withholding agent must retain each
withholding certificate and other docu-
mentation for purposes of this section
for as long as it may be relevant to the
determination of the withholding
agent’s tax liability under section 1461
and §1.1461-1. A withholding agent may
retain a withholding certificate or doc-
umentary evidence that is an original,
certified copy, or a scanned document
(as described in paragraph (e)(4)(iv)(D)
of this section). A withholding agent
may also retain a withholding certifi-
cate by other means (such as micro-
fiche) that allows a reproduction of the
document provided that the with-
holding agent has recorded its receipt
of a form described in the preceding
sentence and is able to produce a hard
copy of the form. See §1.6049-5(c)(1) for
the requirements for maintaining docu-
mentary evidence that also apply for
purposes of determining a payee’s U.S.
or foreign status for purposes of chap-
ter 3.

(iv) Electronic transmission of informa-
tion—(A) In general. A withholding
agent may establish a system for a
beneficial owner or payee to electroni-
cally furnish a Form W-8, an accept-
able substitute Form W-8, or such
other form as the IRS may prescribe.
The system must meet the require-
ments described in paragraph
(e)(d)(iv)(B) of this section. See para-
graph (e)(4)(iv)(D) of this section for
other cases in which a Form W-8 (or
other documentation) may be furnished
electronically.

(B) Requirements—(1) In general. The
electronic system must ensure that the
information received is the informa-
tion sent, and must document all occa-
sions of user access that result in the
submission renewal, or modification of
a Form W-8. In addition, the design
and operation of the electronic system,
including access procedures, must
make it reasonably certain that the
person accessing the system and fur-
nishing Form W-8 is the person named
in the Form.
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(2) Same information as paper Form W-
8. The electronic transmission must
provide the withholding agent or payor
with exactly the same information as
the paper Form W-8.

(3) Perjury statement and signature re-
quirements. The electronic transmission
must contain an electronic signature
by the person whose name is on the
Form W-8 and the signature must be
under penalties of perjury in the man-

ner described in this paragraph
(©)(@DEV)(B)(3).
(i) Perjury statement. The perjury

statement must contain the language
that appears on the paper Form W-8.
The electronic system must inform the
person whose name is on the Form W-
8 that the person must make the dec-
laration contained in the perjury state-
ment and that the declaration is made
by signing the Form W-8. The instruc-
tions and the language of the perjury
statement must immediately follow
the person’s certifying statements and
immediately precede the person’s elec-
tronic signature.

(i1) Electronic signature. The act of the
electronic signature must be effected
by the person whose name is on the
electronic Form W-8. The signature
must also authenticate and verify the
submission. For this purpose, the
terms authenticate and verify have the
same meanings as they do when applied
to a written signature on a paper Form
W-8. An electronic signature can be in
any form that satisfies the foregoing
requirements. The electronic signature
must be the final entry in the person’s
Form W-8 submission.

(4) Requests for electronic Form W-8
data. Upon request by the Internal Rev-
enue Service during an examination,
the withholding agent must supply a
hard copy of the electronic Form W-8
and a statement that, to the best of the
withholding agent’s knowledge, the
electronic Form W-8 was filed by the
person whose name is on the form. The
hard copy of the electronic Form W-8
must provide exactly the same infor-
mation as, but need not be identical to,
the paper Form W-8.

(C) [Reserved]. For further guidance,
see §1.1441-1T'(e)(4)(iv)(C).
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(D) Forms and documentary evidence
received by facsimile or email. A with-
holding agent may rely upon an other-
wise valid Form W-8 (or documentary
evidence) received by facsimile or a
form or document scanned and received
electronically, such as, for example, an
image embedded in an email or as a
Portable Document Format (.pdf) at-
tached to an email. A withholding
agent may not rely on a form or docu-
ment received by such means, however,
if the withholding agent knows that
the form or document was transmitted
to the withholding agent by a person
not authorized to do so by the person
required to execute the form. A with-
holding agent may establish other pro-
cedures to authenticate and verify a
form or document sent by such means
and may reject any form or document
that fails to satisfy the requirements
of such procedures. A taxpayer may
apply this paragraph (e)(4)(iv)(D) to all
of its open tax years, including tax
years that are currently under exam-
ination by the IRS.

(E) [Reserved]. For further guidance,
see §1.1441-1T(e)(d)(iv)(E).

(v) Additional procedures for certifi-
cates provided electronically. The IRS
may prescribe procedures in a revenue
procedure (see §601.601(d)(2) of this
chapter) or may issue other appro-
priate guidance (including a written di-
rective for revenue agents) to further
prescribe the conditions by which the
IRS will determine that a system de-
veloped by a withholding agent to per-
mit beneficial owners and payees to
provide Forms W-8 electronically satis-
fies the requirements of paragraph
(e)(4)(iv)(B) of this section.

(vi) Acceptable substitute form. A with-
holding agent may substitute its own
form instead of an official Form W-8 or
8233 (or such other official form as the
IRS may prescribe). Such a substitute
for an official form will be acceptable if
it contains provisions that are substan-
tially similar to those of the official
form, it contains the same certifi-
cations relevant to the transactions as
are contained on the official form and
these certifications are clearly set
forth, and the substitute form includes
a signature-under-penalties-of-perjury
statement identical to the one stated
on the official form. The substitute
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form is acceptable even if it does not
contain all of the provisions contained
on the official form, so long as it con-
tains those provisions that are relevant
to the transaction for which it is fur-
nished (including those required for
purposes of chapter 4). For example, a
withholding agent that pays no income
for which treaty benefits are claimed
may develop a substitute form that is
identical to the official form, except
that it does not include information re-
garding claims of benefits under an in-
come tax treaty. Similarly, a with-
holding agent that is not required to
determine the chapter 4 status of a
payee providing a form may develop a
substitute form that does not contain
chapter 4 statuses. A withholding
agent who uses a substitute form must
furnish instructions relevant to the
substitute form only to the extent and
in the manner specified in the instruc-
tions to the official form. A with-
holding agent may use a substitute
form that is written in a language
other than English and may accept a
form that is filled out in a language
other than English, but the with-
holding agent must make available an
English translation of the form and its
contents to the IRS upon request. A
withholding agent may refuse to accept
a certificate from a payee or beneficial
owner (including the official Form W-8
or 8233) if the certificate provided is
not an acceptable substitute form pro-
vided by the withholding agent, but
only if the withholding agent furnishes
the payee or beneficial owner with an
acceptable substitute form within 5
business days of receipt of an unaccept-
able form from the payee or beneficial
owner. In that case, the substitute
form is acceptable only if it contains a
notice that the withholding agent has
refused to accept the form submitted
by the payee or beneficial owner and
that the payee or beneficial owner
must submit the acceptable form pro-
vided by the withholding agent in order
for the payee or beneficial owner to be
treated as having furnished the re-
quired withholding certificate.

(vii) Requirement of taxpayer identi-
fying number. A TIN must be stated on
a withholding certificate when re-
quired by this paragraph (e)(4)(vii) for
the withholding certificate to be valid
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for purposes of this section. A TIN is
required to be stated on—

(A) A withholding certificate on
which a beneficial owner is claiming
the benefit of a reduced rate under an
income tax treaty (other than for
amounts described in §1.1441-6(c)(2) or
amounts for which a foreign tax identi-
fying number has been provided, as de-
scribed in §1.1441-6(c)(2));

(B) A withholding certificate on
which a beneficial owner is claiming
exemption from withholding because
income is effectively connected with a
U.S. trade or business;

(C) A withholding certificate on
which a beneficial owner is claiming
exemption from withholding under sec-
tion 871(f) for certain annuities re-
ceived under qualified plans;

(D) A withholding certificate on
which a beneficial owner is claiming an
exemption based solely on a foreign or-
ganization’s claim of tax exempt status
under section 501(c) or private founda-
tion status (however, a TIN is not re-
quired from a foreign private founda-
tion that is subject to the 4-percent tax
under section 4948(a) on income if that
income would be exempt from with-
holding but for section 4948(a) (e.g.,
portfolio interest));

(E) A withholding certificate from a
person representing to be a qualified
intermediary described in paragraph
(e)(5)(ii) of this section;

(F) A withholding certificate from a
person representing to be a with-
holding foreign partnership or a with-
holding foreign trust;

(G) A withholding certificate pro-
vided by a foreign organization that is
described in section 501(c);

(H) A withholding certificate from a
person representing to be a U.S. branch
or territory financial institution de-
scribed in paragraph (b)(2)(iv) of this
section; and

(I) A withholding certificate provided
by an entity acting as a qualified secu-
rities lender, as defined for purposes of
chapter 3, with respect to a substitute
dividend paid in a securities lending or
similar transaction.

(viii) Reliance rules. A withholding
agent may rely on the information and
certifications stated on withholding
certificates or other documentation
without having to inquire into the ve-
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racity of this information or certifi-
cation, unless it has actual knowledge
or reason to know that the information
or certification is incorrect. In the case
of amounts described in §1.1441-6(c)(2),
a withholding agent described in
§1.1441-7(b)(3) has reason to know that
the information or certifications on a
certificate are incorrect only to the ex-
tent provided in §1.1441-7(b)(4) through
(6). See §1.1441-6(b)(1) for reliance on
representations regarding eligibility
for a reduced rate under an income tax
treaty. Paragraphs (e)(4)(viii)(A) and
(B) of this section provide examples of
such reliance.

(A) Classification. A  withholding
agent may rely on the claim of entity
classification indicated on the with-
holding certificate that it receives
from or for the beneficial owner, unless
it has actual knowledge or reason to
know that the classification claimed is
incorrect. A withholding agent may
not rely on a person’s claim of classi-
fication other than as a corporation if
the name of the corporation indicates
that the person is a per se corporation
described in §301.7701-2(b)(8)(i) of this
chapter unless the certificate contains
a statement that the person is a grand-
fathered per se corporation described in
§301.7701-2(b)(8) of this chapter and
that its grandfathered status has not
been terminated. In the absence of reli-
able representation or information re-
garding the classification of the payee
or Dbeneficial owner, see §1.1441-
1(b)(3)(ii) for applicable presumptions.

(B) Status of payee as an intermediary
or as a person acting for its own account.
A withholding agent may rely on the
type of certificate furnished as indic-
ative of the payee’s status as an inter-
mediary or as an owner, unless the
withholding agent has actual knowl-
edge or reason to know otherwise. For
example, a withholding agent that re-
ceives a beneficial owner withholding
certificate from a foreign financial in-
stitution may treat the institution as
the beneficial owner, unless it has in-
formation in its records that would in-
dicate otherwise or the certificate con-
tains information that is not con-
sistent with beneficial owner status
(e.g., sub-account numbers that do not
correspond to accounts maintained by
the withholding agent for such person
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or names of one or more persons other
than the person submitting the with-
holding certificate). If the financial in-
stitution also acts as an intermediary,
the withholding agent may request
that the institution furnish two certifi-
cates, i.e., a beneficial owner certifi-
cate described in paragraph (e)(2)(i) of
this section for the amounts that it re-
ceives as a beneficial owner, and an
intermediary withholding certificate
described in paragraph (e)(3)(i) of this
section for the amounts that it re-
ceives as an intermediary. In the ab-
sence of reliable representation or in-
formation regarding the status of the
payee as an owner or as an inter-
mediary, see paragraph (b)(3)(v)(A) for
applicable presumptions.

(C) Reliance on a prior version of a
withholding certificate. Upon the
issuance by the IRS of an updated
version of a withholding certificate, a
withholding agent may continue to ac-
cept the prior version of the with-
holding certificate until the later of six
full months after the revision date
shown on the updated withholding cer-
tificate or the end of the calendar year
the updated withholding certificate is
issued, unless the IRS has issued guid-
ance that indicates that the period for
accepting a prior version is shortened
or extended (including in the instruc-
tions to the form), such as when there
is a new payee status required to be es-
tablished using the form. A with-
holding agent may continue to rely
upon a previously signed prior version
of the withholding certificate until its
period of validity expires.

(ix) Certificates to be furnished to with-
holding agent for each obligation unless
exception applies. Unless otherwise pro-
vided in paragraphs (e)(@)(ix)(A)
through (D) of this section, a with-
holding agent that is a financial insti-
tution with which a customer may
open an account shall obtain a with-
holding certificate or documentary evi-
dence on an obligation-by-obligation
basis and may not rely upon such docu-
mentation collected by another person
or another branch of the withholding
agent.

(A) Ezxception for certain branch or ac-
count systems or system maintained by
agent. A withholding agent may rely on
a withholding certificate or documen-
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tary evidence furnished by a customer
as part of a single branch system, uni-
versal account system, or shared ac-
count system described in §1.1471-
3(c)(8) (substituting the term chapter 3
status for chapter 4 status each place it
appears in that paragraph). Further-
more, a withholding agent may rely on
a shared documentation system main-
tained by an agent as described in
§1.1471-3(c)(9)(i) (also substituting the
term chapter 3 status for chapter 4 sta-
tus each place it appears in that para-
graph).

(B) Reliance on certification provided
by introducing brokers—(1) In general. A
withholding agent may rely on the cer-
tification of a broker indicating the
broker’s determination of a payee’s
chapter 3 status and that the broker
holds a valid beneficial owner with-
holding certificate described in para-
graph (e)(2)(i) of this section or other
appropriate documentation for that
beneficial owner with respect to any
readily tradable instrument, as defined
in §31.3406(h)-1(d) of this chapter, if the
broker is a United States person (in-
cluding a U.S. branch treated as a U.S.
person under paragraph (b)(2)(iv) of
this section) that is acting as the agent
of a beneficial owner. A withholding
agent may also rely on a certification
described in the preceding sentence
that is provided by a qualified inter-
mediary that makes payments to bene-
ficial owners that it receives from the
withholding agent. The -certification
must be in writing or in electronic
form and contain all of the information
required of a nonqualified intermediary
under paragraphs (e)(3)(iv)(B) and (C) of
this section. If a broker chooses to use
this paragraph (e)(4)(ix)(B), that broker
will be solely responsible for applying
the rules of §1.1441-7(b) to the with-
holding certificates or other appro-
priate documentation and shall be lia-
ble for any underwithholding as a re-
sult of the broker’s failure to apply
such rules. See §1.1471-3(c)(9)(iii) for a
similar allowance that applies to a bro-
ker’s determination of a payee’s chap-
ter 4 status for purposes of chapter 4.
For purposes of this paragraph
(e)(4)(ix)(B), the term broker means a
person treated as a broker under
§1.6045-1(a).
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(2) Example. The following example il-
lustrates the rules of this paragraph
(e)@)(x)(B) with respect to a TU.S.
broker:

Example. SCO is a U.S. securities clearing
organization that provides clearing services
for correspondent broker, CB, a U.S. corpora-
tion. Pursuant to a fully disclosed clearing
agreement, CB fully discloses the identity of
each of its customers to SCO. Part of SCO’s
clearing duties include the crediting of in-
come and gross proceeds of readily tradable
instruments (as defined in §31.3406(h)-1(d)) to
each customer’s account. For each disclosed
customer that is a foreign beneficial owner,
CB provides SCO with information required
under paragraphs (e)(3)(iv)(B) and (C) of this
section that is necessary to apply the correct
rate of withholding and to file Forms 1042-S.
SCO may use the representations and bene-
ficial owner information provided by CB to
determine the proper amount of withholding
and to file Forms 1042-S. CB is responsible
for determining the validity of the with-
holding certificates or other appropriate doc-
umentation under §1.1441-1(b).

(C) Reliance on documentation and cer-
tifications provided between principals
and agents—(1) Withholding agent as
agent. A withholding agent that acts on
behalf of a principal may rely upon
documentation (or copies of docu-
mentation) obtained from the prin-
cipal, and, with respect to a principal
that is a U.S. withholding agent, a
qualified intermediary (when acting as
such for determining a payee’s status),
or a withholding foreign partnership or
withholding foreign trust with respect
to a partner, owner, or beneficiary in
the partnership or trust, the with-
holding agent may rely upon certifi-
cation provided by the principal for
purposes of determining a payee’s
chapter 3 status. Thus an agent (such
as a paying agent or transfer agent)
may not rely upon a certification pro-
vided by a principal that is a partici-
pating FFI but is not also a qualified
intermediary, withholding foreign
partnership, or withholding foreign
trust for purposes of this section, even
though it may rely on the certification
when provided solely for purposes of
chapter 4 under §1.1471-3(c)(9)(iv).

(2) Withholding agent as principal. A
withholding agent may also rely on
documentation collected by an agent of
the withholding agent in order to ful-
fill its chapter 3 obligations because
such agent’s actions are imputed to the
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principal (the withholding agent). For
example, a withholding agent may con-
tract an agent to collect Forms W-8
from account holders on its behalf, but
the withholding agent remains liable
for any tax liability resulting from a
failure of the agent to comply with the
requirements of chapter 3.

(D) Reliance upon documentation for
accounts acquired in merger or bulk ac-
quisition for value. A withholding agent
that acquires an account from a prede-
cessor or transferor in a merger or bulk
acquisition of accounts for value is per-
mitted to rely upon valid documenta-
tion (or copies of valid documentation)
collected by the predecessor or trans-
feror for determining the chapter 3 sta-
tus of an account holder of such an ac-
count. In addition, a withholding agent
that acquires an account in a merger
or bulk acquisition of accounts for
value, other than a related party trans-
action, from a U.S. withholding agent
(or a qualified intermediary when the
withholding agent is also a qualified
intermediary) may also rely upon the
predecessor’s or transferor’s deter-
mination of the account holder’s chap-
ter 3 status for a transition period of
the lesser of six months from the date
of the merger or until the acquirer
knows that the claim of entity classi-
fication and status is inaccurate or a
change in circumstances occurs with
respect to the account. At the end of
the transition period, the acquirer will
be permitted to rely upon the prede-
cessor’s determination as to the chap-
ter 3 status of the account holder only
if the documentation that the acquirer
has for the account holder, including
documentation obtained from the pred-
ecessor or transferor, supports the sta-
tus claimed. An acquirer that discovers
at the end of the transition period that
the chapter 3 status assigned by the
predecessor or transferor to the ac-
count holder was incorrect and has not
withheld as it would have been re-
quired to but for its reliance upon the
predecessor’s determination, will be re-
quired to withhold on future payments,
if any, made to the account holder the
amount of tax that should have been
withheld during the transition period
but for the erroneous classification as
to the account holder’s status. For pur-
poses of this paragraph (e)(4)(ix)(D), a
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related party transaction is a merger
or sale of accounts in which the
acquirer is in the same expanded affili-
ated group, within the meaning of
§1.1471-5(1)(2), as the predecessor or
transferor either prior to or after the
merger or acquisition or the prede-
cessor or transferor (or shareholders of
the predecessor or transferor) obtain a
controlling interest in the acquirer or
in a newly formed entity created for
purposes of the merger or acquisition.
See §1.1471-3(c)(v) for a similar reliance
rule that applies for purposes of chap-
ter 4.

(5) Qualified intermediaries—(i) In gen-
eral. A qualified intermediary, as de-
fined in paragraph (e)(5)(ii) of this sec-
tion, may furnish a qualified inter-
mediary withholding certificate to a
withholding agent. The withholding
certificate provides certifications on
behalf of other persons for the purpose
of claiming and verifying reduced rates
of withholding under section 1441 or
1442 and for the purpose of reporting
and withholding under other provisions
of the Code, such as the provisions
under chapter 61 and section 3406 (and
the regulations under those provi-
sions), or for the qualified derivative
dealer (if applicable). Furnishing such
a certificate is in lieu of transmitting
to a withholding agent withholding
certificates or other appropriate docu-
mentation for the persons for whom
the qualified intermediary receives the
payment, including interest holders in
a qualified intermediary that is fis-
cally transparent under the regulations
under section 894. Although the quali-
fied intermediary is required to obtain
withholding certificates or other ap-
propriate documentation from bene-
ficial owners, payees, or interest hold-
ers pursuant to its agreement with the
IRS, it is generally not required to at-
tach such documentation to the inter-
mediary withholding certificate. Not-
withstanding the preceding sentence, a
qualified intermediary must provide a
withholding agent with the Forms W-9,
or disclose the names, addresses, and
taxpayer identifying numbers, if
known, of those U.S. non-exempt re-
cipients for whom the qualified inter-
mediary receives reportable amounts
(within the meaning of paragraph
(e)(3)(vi) of this section) to the extent
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required in the qualified
intermediary’s agreement with the
IRS. When a qualified intermediary is
acting as a qualified derivatives dealer,
the withholding certificate entitles a
withholding agent to make payments
with respect to potential section 871(m)
transactions that are not underlying
securities and dividend equivalent pay-
ments on underlying securities to the
qualified derivatives dealer free of
withholding. A withholding agent is re-
quired to withhold on all other U.S.
source FDAP payments made to a
qualified derivatives dealer as required
by applicable law. Paragraph (e)(6) of
this section contains detailed rules pre-
scribing the circumstances in which a
qualified intermediary can act as a
qualified derivatives dealer. A person
may claim qualified intermediary sta-
tus before an agreement is executed
with the IRS if it has applied for such
status and the IRS authorizes such sta-
tus on an interim basis under such pro-
cedures as the IRS may prescribe.

(ii) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(ii).

(A) Through (C) [Reserved]. For addi-
tional guidance, see §1.1441-
1T(e)(3)(11)(A)-(C).

(D) A foreign person that is a home
office or has a branch that is an eligi-
ble entity as described in paragraph
(e)(6)(ii) of this section, without regard
to the requirement that the person be
a qualified intermediary; or

(E) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(ii)(E).

(iii) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(b)(iii).

(iv) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(iv).

(v) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(v).

(A) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(V)(A).

(B) [Reserved]. For additional guid-
ance, see §1.1441-1T(e)(5)(v)(B).

(I)-(3) [Reserved]. For additional
guidance, see §1.1441-1T(e)(5)(V)(B)(I)-
3.

(4) If a qualified intermediary is act-
ing as a qualified derivatives dealer,
designate the accounts:

(1) For which the qualified deriva-
tives dealer is receiving payments with
respect to potential section 871(m)
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transactions or underlying securities
as a qualified derivatives dealer;

(i) For which the qualified deriva-
tives dealer is receiving payments with
respect to potential section 871(m)
transactions (and that are not under-
lying securities) for which withholding
is not required;

(7ii) For which qualified derivatives
dealer is receiving payments with re-
spect to wunderlying securities for
which withholding is required; and

(iv) If applicable, identifying the
home office or branch that is treated as
the owner for U.S. income tax pur-
poses; and

(6) Qualified derivatives dealers—(i) In
general. To act as a qualified deriva-
tives dealer under a qualified inter-
mediary withholding agreement, the
home office or branch that is a quali-
fied intermediary must be an eligible
entity as described in paragraph
(e)(6)(ii) of this section and, in accord-
ance with the qualified intermediary
agreement, must—

(A) Furnish to a withholding agent a
qualified intermediary withholding
certificate (described in paragraph
(e)(3)(ii) of this section) that indicates
that the home office or branch receiv-
ing the payment is a qualified deriva-
tives dealer with respect to the pay-
ments associated with the withholding
certificate;

(B) Agree to assume the primary
withholding and reporting responsibil-
ities, including the documentation pro-
visions under chapters 3, 4, and 61, and
section 3406, the regulations under
those provisions, and other with-
holding provisions of the Internal Rev-
enue Code, for payments made as a
qualified derivatives dealer with re-
spect to potential section 871(m) trans-
actions. For this purpose, a qualified
derivatives dealer is required to obtain
a withholding certificate or other ap-
propriate documentation from each
counterparty to whom the qualified de-
rivatives dealer makes a reportable
payment (including a dividend equiva-
lent payment within the meaning of
§1.871-15(i)). The qualified derivatives
dealer is also required to determine
whether any payment it makes with
respect to a potential section 871(m)
transaction is, in whole or in part, a
dividend equivalent;
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(C) Agree to remain liable for tax
under section 881, if any, on any pay-
ment with respect to a potential sec-
tion 871(m) transaction (including a
dividend equivalent payment within
the meaning of §1.871-15(i)) and under-
lying securities (including dividends) it
receives as a qualified derivatives deal-
er, or in the case of dividend equiva-
lents received in the equity derivatives
dealer capacity, the taxes required pur-
suant to §1.871-15(q);

(D) Comply with the compliance re-
view procedures applicable to a quali-
fied intermediary that acts as a quali-
fied derivatives dealer under the quali-
fied intermediary withholding agree-
ment, which will specify the time and
manner in which a qualified deriva-
tives dealer must:

(I) Certify to the IRS that it has
complied with the obligations to act as
a qualified derivatives dealer (includ-
ing its performance of a periodic re-
view applicable to a qualified deriva-
tives dealer);

(2) Report to the IRS any amounts
subject to reporting on Forms 1042-S
(including dividend equivalent pay-
ments that it made);

(3) Report to the IRS on the appro-
priate U.S. tax return, its tax liabil-
ities, including its tax liability pursu-
ant to §1.871-15(q)(1) and any other
taxes on payments with respect to po-
tential section 871(m) transactions or
underlying securities as defined in
§1.871-15(a)(15) it receives; and

(4) Respond to inquiries from the IRS
about obligations it has assumed as a
qualified derivatives dealer in a timely
manner;

(E) Agree to act as a qualified deriva-
tives dealer for all payments made as a
principal with respect to potential sec-
tion 871(m) transactions and all pay-
ments received as a principal with re-
spect to potential section 871(m) trans-
actions and underlying securities as de-
fined in §1.871-15(a)(15) (including divi-
dend equivalent payments within the
meaning of §1.871-15(i)), excluding any
payments made or received by the
qualified derivatives dealer to the ex-
tent the payment is treated as effec-
tively connected with the conduct of a
trade or business within the United
States within the meaning of section
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864, and not act as a qualified deriva-
tives dealer for any other payments.
For purposes of this paragraph (E), any
securities lending or sale-repurchase
transaction that the qualified inter-
mediary enters into that is a section
871(m) transaction is treated as entered
into as a principal unless the qualified
intermediary determines that it is act-
ing as an intermediary with respect to
that transaction; and

(F) Each home office or branch must
qualify and be approved for qualified
derivatives dealer status and must rep-
resent itself as a QDD on its Form W-
8IMY and separately identify the home
office or branch as the recipient on a
withholding statement (if necessary).
The home office means a foreign per-
son, excluding any branches of the for-
eign person, that applies for qualified
derivatives dealer status. Each home
office or branch that obtains qualified
derivatives dealer status must be treat-
ed as a separate qualified derivatives
dealer.

(i1) Definition of eligible entity. An eli-
gible entity is a home office or branch
that is a qualified intermediary and
that, treating the home office or
branch as a separate entity, is—

(A) An equity derivatives dealer sub-
ject to regulatory supervision as a
dealer by a governmental authority in
the jurisdiction in which it was orga-
nized or operates;

(B) A bank or bank holding company
subject to regulatory supervision as a
bank or bank holding company (as ap-
plicable) by a governmental authority
in the jurisdiction in which it was or-
ganized, or operates or an entity that
is wholly-owned (directly or indirectly)
by a bank or bank holding company
subject to regulatory supervision as a
bank or bank holding company (as ap-
plicable) by a governmental authority
in the jurisdiction in which the bank or
bank holding company (as applicable)
was organized or operates and that in
its equity derivatives dealer capacity—

(I) Issues potential section 871(m)
transactions to customers; and

(2) Receives dividends with respect to
stock or dividend equivalent payments
pursuant to potential section 871(m)
transactions that hedge potential sec-
tion 871(m) transactions that it issued;
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(C) A foreign branch of a U.S. finan-
cial institution, if the foreign branch
would meet the requirements of para-
graph (A) or (B) of this section if it
were a separate entity; or

(D) Any person otherwise acceptable
to the IRS.

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules—(i) Special rules
for existing documentation. For purposes
of paragraphs (d)(3) and (e)(2)(i) of this
section, the validity of a withholding
certificate (namely, Form W-8, 8233,
1001, 4224, or 1078 , or a statement de-
scribed in §1.1441-5 in effect prior to
January 1, 2001 (see §1.1441-5 as con-
tained in 26 CFR part 1, revised April 1,
1999)) that was valid on January 1, 1998
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
3ba, revised April 1, 1999) and expired,
or will expire, at any time during 1998,
is extended until December 31, 1998.
The validity of a withholding certifi-
cate that is valid on or after January 1,
1999, remains valid until its validity ex-
pires under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 3ba, revised April 1, 1999)
but in no event will such withholding
certificate remain valid after Decem-
ber 31, 2000. The rule in this paragraph
(£)(2)(1), however, does not apply to ex-
tend the validity period of a with-
holding certificate that expires solely
by reason of changes in the cir-
cumstances of the person whose name
is on the certificate. Notwithstanding
the first three sentences of this para-
graph (f)(2)(i), a withholding agent may
choose to not take advantage of the
transition rule in this paragraph
(£)(2)(i) with respect to one or more
withholding certificates wvalid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR parts 1 and 3ba,
revised April 1, 1999) and, therefore, to
require withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
deemed to satisfy the documentation
requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 3ba, revised April 1,
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1999). Further, a new withholding cer-
tificate remains valid for the period
specified in paragraph (e)(4)(ii) of this
section, regardless of when the certifi-
cate is obtained.

(i) Lack of documentation for past
years. A taxpayer may elect to apply
the provisions of paragraphs
(b)(M(HA)(B), (ii), and (iii) of this section,
dealing with liability for failure to ob-
tain documentation timely, to all of its
open tax years, including tax years
that are currently under examination
by the IRS. The election is made by
simply taking action under those pro-
visions in the same manner as the tax-
payer would take action for payments
made after December 31, 2000.

(3) [Reserved] For further guidance,
see §1.1441-1T(f)(3).

(4) Effective/applicability date. Para-
graphs (b)(4)(xxi) through (b)(4)(xxiii)
of this section, and paragraphs
(e)(3)({i)(E) and (e)(6) of this section
apply to payments made on or after
September 18, 2015.

(5) Effective/applicability date. Para-
graphs (e)(5)(ii)(D) and (e)(5)(v)(B)(4) of
this section apply to payments made
on or after on January 19, 2017.

[T.D. 8734, 62 FR 53424, Oct. 14, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.1441-1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

EDITORIAL NOTE: By T.D. 9808, 82 FR 2059,
Jan. 6, 2017, §1.1441-1 was amended; however,
portions of the amendment could not be in-
corporated due to inaccurate amendatory in-
struction.

§1.1441-1T Requirement for the de-
duction and withholding of tax on
payments to foreign persons (tem-
porary).

(a) Purpose and scope. This section,
§§1.1441-2 through 1.1441-9, and 1.1443-1
provide rules for withholding under
sections 1441, 1442, and 1443 when a pay-
ment is made to a foreign person. This
section provides definitions of terms
used in chapter 3 of the Internal Rev-
enue Code (Code) and regulations
thereunder. It prescribes procedures to
determine whether an amount must be
withheld under chapter 3 of the Code
and documentation that a withholding
agent may rely upon to determine the
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status of a payee or a beneficial owner
as a U.S. person or as a foreign person
and other relevant characteristics of
the payee that may affect a with-
holding agent’s obligation to withhold
under chapter 3 of the Code and the
regulations thereunder. Special proce-
dures regarding payments to foreign
persons that act as intermediaries are
also provided. Section 1.1441-2 defines
the income subject to withholding
under section 1441, 1442, and 1443 and
the regulations under these sections.
Section 1.1441-3 provides rules regard-
ing the amount subject to withholding
and rules for coordinating withholding
under this section with withholding
under section 1445 and under chapter 4
of the Code. Section 1.1441-4 provides
exemptions from withholding for,
among other things, certain income ef-
fectively connected with the conduct of
a trade or business in the United
States, including certain compensation
for the personal services of an indi-
vidual. Section 1.1441-5 provides rules
for withholding on payments made to
flow-through entities and other similar
arrangements. Section 1.1441-6 provides
rules for claiming a reduced rate of
withholding under an income tax trea-
ty. Section 1.1441-7 defines the term
withholding agent and provides due
diligence rules governing a withholding
agent’s obligation to withhold. Section
1.1441-8 provides rules for relying on
claims of exemption from withholding
for payments to a foreign government,
an international organization, a for-
eign central bank of issue, or the Bank
for International Settlements. Sec-
tions 1.1441-9 and 1.1443-1 provide rules
for relying on claims of exemption
from withholding for payments to for-
eign tax exempt organizations and for-
eign private foundations.

(b) General rules of withholding—(1)
Requirement to withhold on payments to
foreign persons. A withholding agent
must withhold 30-percent of any pay-
ment of an amount subject to with-
holding made to a payee that is a for-
eign person unless it can reliably asso-
ciate the payment with documentation
upon which it can rely to treat the
payment as made to a payee that is a
U.S. person or as made to a beneficial
owner that is a foreign person entitled
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