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Background: Texas resident brought § 1983
action against state and state officials, seeking
declaration that display of monument inscribed with
the Ten Commandments on grounds of Texas State
Capitol violated First Amendment's Establishment
Clause and injunction requiring its removal.
Following bench trial, the United States District
Court for the Western District of Texas, Harry Lee
Hudspeth, J., entered judgment for state. Resident
appealed. The United States Court of Appeals for
the Fifth Circuit, Patrick E. Higginbotham, J., 351
F.3d 173, affirmed. Certiorari was granted.               
 
 
Holdings: The Supreme Court, Chief Justice
Rehnquist, held that:                                                   
 
(1) Lemon v. Kurtzman test was not useful in
dealing with erection by Texas of passive
monument on its Capitol grounds, and court's
analysis instead would be driven both by nature of
monument and by nation's history,                             
 
(2) display was typical of unbroken history, dating
back to 1789, of official acknowledgements by all
three branches of government of religion's role in
American life;                                                             
 
                                                                                   

(3) while Ten Commandments were undoubtedly
religious, they also had undeniable historical
meaning; and                                                              
 
(4) Establishment Clause was not violated by
monument's display.                                                   
 
                                                                                   
 
Affirmed.                                                                    
 
                                                                                   
 
Justices Scalia and Thomas filed concurring
opinions.                                                                     
 
                                                                                   
 
Justice Breyer filed opinion concurring in the
judgment.                                                                    
 
                                                                                   
 
Justice Stevens filed dissenting opinion in which
Justice Ginsburg joined.                                             
 
                                                                                   
 
Justice O'Connor filed dissenting opinion.                 
 
                                                                                   
 
Justice Souter filed dissenting opinion in which
Justices Stevens and Ginsburg joined.                        
West Headnotes                                                          
[1] Constitutional Law 92 1298                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(A) In General                                       
               92k1294 Establishment of Religion            
                    92k1298 k. Advancement,
Endorsement, or Sponsorship of Religion; Favoring
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or Preferring Religion. Most Cited Cases                   
     (Formerly 92k84.1)                                               
First Amendment's Establishment Clause does not
bar any and all governmental preference for religion
over irreligion. U.S.C.A. Const.Amend. 1.                
 
[2] Constitutional Law 92 1381                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(B) Particular Issues and Applications  
               92k1373 Government Property                   
                    92k1381 k. Ten Commandments. Most
Cited Cases                                                                 
     (Formerly 92k84.5(11))                                         
The three-part Lemon v. Kurtzman test was not
useful in analyzing whether display of passive
monument inscribed with Ten Commandments on
erected on Texas State Capitol grounds violated
First Amendment's Establishment Clause; instead,
court's analysis would be driven both by
monument's nature and by Nation's history. (Per
Chief Justice Rehnquist, with three Justices joining
and one Justice concurring in judgment). U.S.C.A.
Const.Amend. 1.                                                         
 
[3] Constitutional Law 92 1381                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(B) Particular Issues and Applications  
               92k1373 Government Property                   
                    92k1381 k. Ten Commandments. Most
Cited Cases                                                                 
     (Formerly 92k84.5(11))                                         
 
States 360 88                                                       
 
360 States                                                                   
     360III Property, Contracts, and Liabilities            
          360k88 k. Control and Regulation of Public
Buildings and Places. Most Cited Cases                    
Display of monument inscribed with Ten
Commandments on government property, to wit,
grounds of Texas State Capitol, which was
challenged as violative of First Amendment's
Establishment Clause, was typical of unbroken
history of official acknowledgment by all three
                                                                                   

branches of government dating back to 1789 of role
of religion in American life.(Per Chief Justice
Rehnquist, with three Justices joining and one
Justice concurring in judgment). U.S.C.A.
Const.Amend. 1.                                                         
 
[4] Constitutional Law 92 1381                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(B) Particular Issues and Applications  
               92k1373 Government Property                   
                    92k1381 k. Ten Commandments. Most
Cited Cases                                                                 
     (Formerly 92k84.5(11))                                         
 
States 360 88                                                       
 
360 States                                                                   
     360III Property, Contracts, and Liabilities            
          360k88 k. Control and Regulation of Public
Buildings and Places. Most Cited Cases                    
Although Ten Commandments were undoubtedly
religious and monument inscribed with them and
displayed on grounds of Texas State Capitol
therefore had religious significance for purposes of
resident's § 1983 action alleging that monument
violated First Amendment's Establishment Clause,
the Ten Commandments also had undeniable
historical meaning. (Per Chief Justice Rehnquist,
with three Justices joining and one Justice
concurring in judgment). U.S.C.A. Const.Amend.
1; 42 U.S.C.A. § 1983.                                               
 
[5] Constitutional Law 92 1295                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(A) In General                                       
               92k1294 Establishment of Religion            
                    92k1295 k. In General. Most Cited
Cases                                                                          
     (Formerly 92k84.1)                                               
Simply having religious content or promoting a
message consistent with a religious doctrine does
not run afoul of First Amendment's Establishment
Clause. U.S.C.A. Const.Amend. 1.                            
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[6] Constitutional Law 92 1381                         
 
92 Constitutional Law                                                
     92XIII Freedom of Religion and Conscience        
          92XIII(B) Particular Issues and Applications  
               92k1373 Government Property                   
                    92k1381 k. Ten Commandments. Most
Cited Cases                                                                 
     (Formerly 92k84.5(11))                                         
 
States 360 88                                                       
 
360 States                                                                   
     360III Property, Contracts, and Liabilities            
          360k88 k. Control and Regulation of Public
Buildings and Places. Most Cited Cases                    
First Amendment's Establishment Clause was not
violated by display of monument inscribed with Ten
Commandments on grounds of Texas State Capitol;
Texas had treated Capitol grounds monuments as
representing several strands in state's political and
legal history and inclusion of Ten Commandments
monument in that group had dual significance,
partaking of both religion and government. (Per
Chief Justice Rehnquist, with three Justices joining
and one Justice concurring in judgment). U.S.C.A.
Const.Amend. 1.                                                         
**2855 *677 Syllabus FN*                                         
               
              FN* The syllabus constitutes no part of the
              opinion of the Court but has been prepared
              by the Reporter of Decisions for the
              convenience of the reader. See United
              States v. Detroit Timber & Lumber Co.,
              200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed.
              499.                                                               
 
Among the 21 historical markers and 17 monuments
surrounding the Texas State Capitol is a 6-foot-high
monolith inscribed with the Ten Commandments.   
The legislative record illustrates that, after
accepting the monument from the Fraternal Order
of Eagles-a national social, civic, and patriotic
organization-the State selected a site for it based on
the recommendation of the state organization that
maintains the capitol grounds. Petitioner, an
Austin resident who encounters the monument
during his frequent visits to those grounds, brought
                                                                                   

this 42 U.S.C. § 1983 suit seeking a declaration that
the monument's placement violates the First
Amendment's Establishment Clause and an
injunction requiring its removal. Holding that the
monument did not contravene **2856 the Clause,
the District Court found that the State had a valid
secular purpose in recognizing and commending the
Eagles for their efforts to reduce juvenile
delinquency, and that a reasonable observer,
mindful of history, purpose, and context, would not
conclude that this passive monument conveyed the
message that the State endorsed religion. The Fifth
Circuit affirmed.                                                         
 
Held: The judgment is affirmed.                                
 
351 F.3d 173, affirmed.                                              
 
THE CHIEF JUSTICE, joined by Justice SCALIA,
Justice KENNEDY, and Justice THOMAS,
concluded that the Establishment Clause allows the
display of a monument inscribed with the Ten
Commandments on the Texas State Capitol
grounds. Reconciling the strong role played by
religion and religious traditions throughout our
Nation's history, see School Dist. of Abington
Township v. Schempp, 374 U.S. 203, 212-213, 83
S.Ct. 1560, 10 L.Ed.2d 844, with the principle that
governmental intervention in religious matters can
itself endanger religious freedom requires that the
Court neither abdicate its responsibility to maintain
a division between church and state nor evince a
hostility to religion, e.g., Zorach v. Clauson, 343
U.S. 306, 313-314, 72 S.Ct. 679, 96 L.Ed. 954.   
While the Court has sometimes pointed to Lemon v.
Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d
745, for the governing test, Lemon is not useful in
dealing with the sort of passive monument that
Texas has erected on *678 its capitol grounds.   
Instead, the analysis should be driven by both the
monument's nature and the Nation's history. From
at least 1789, there has been an unbroken history of
official acknowledgment by all three branches of
government of religion's role in American life.
Lynch v. Donnelly, 465 U.S. 668, 674, 104 S.Ct.
1355, 79 L.Ed.2d 604. Texas' display of the
Commandments on government property is typical
of such acknowledgments. Representations of the
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Commandments appear throughout this Court and
its grounds, as well as the Nation's Capital.   
Moreover, the Court's opinions, like its building,
have recognized the role the Decalogue plays in
America's heritage. See, e.g., McGowan v.
Maryland, 366 U.S. 420, 442, 462, 81 S.Ct. 1101, 6
L.Ed.2d 393. While the Commandments are
religious, they have an undeniable historical
meaning. Simply having religious content or
promoting a message consistent with a religious
doctrine does not run afoul of the Establishment
Clause. See, e.g., Lynch v. Donnelly, supra, at
680, 687, 104 S.Ct. 1355. There are, of course,
limits to the government's display of religious
messages or symbols. For example, this Court held
unconstitutional a Kentucky statute requiring the
posting of the Ten Commandments in every public
schoolroom. Stone v. Graham, 449 U.S. 39, 41-42,
101 S.Ct. 192, 66 L.Ed.2d 199. However, neither
Stone itself nor subsequent opinions have indicated
that Stone's holding would extend beyond the
context of public schools to a legislative chamber,
see Marsh v. Chambers, 463 U.S. 783, 103 S.Ct.
3330, 77 L.Ed.2d 1019, or to capitol grounds.   
Texas' placement of the Commandments monument
on its capitol grounds is a far more passive use of
those texts than was the case in Stone, where the
text confronted elementary school students every
day. Indeed, petitioner here apparently walked by
the monument for years before bringing this suit.
Schempp, supra, and Lee v. Weisman, 505 U.S.
577, 112 S.Ct. 2649, 120 L.Ed.2d 467,
distinguished. Texas has treated her capitol
grounds monuments as representing several strands
in the State's political and legal history. The
inclusion of the Commandments monument in this
group has a dual significance, partaking of both
religion and government, that cannot be said **2857
to violate the Establishment Clause. Pp.
2859-2864.                                                                 
 
Justice BREYER concluded that this is a difficult
borderline case where none of the Court's various
tests for evaluating Establishment Clause questions
can substitute for the exercise of legal judgment.   
See, e.g., School Dist. of Abington Township v.
Schempp, 374 U.S. 203, 305, 83 S.Ct. 1560, 10
L.Ed.2d 844 (Goldberg, J., concurring). That
                                                                                   

judgment is not a personal judgment. Rather, as in
all constitutional cases, it must reflect and remain
faithful to the underlying purposes of the First
Amendment's Religion Clauses-to assure the fullest
possible scope of religious liberty and tolerance for
all, to avoid the religious divisiveness that promotes
social conflict, and to maintain the separation of
church and state. No exact formula can dictate a
resolution to fact-intensive cases such as this. *679
Despite the Commandments' religious message, an
inquiry into the context in which the text of the
Commandments is used demonstrates that the
Commandments also convey a secular moral
message about proper standards of social conduct
and a message about the historic relation between
those standards and the law. The circumstances
surrounding the monument's placement on the
capitol grounds and its physical setting provide a
strong, but not conclusive, indication that the
Commandments' text as used on this monument
conveys a predominantly secular message. The
determinative factor here, however, is that 40 years
passed in which the monument's presence, legally
speaking, went unchallenged (until the single legal
objection raised by petitioner). Those 40 years
suggest more strongly than can any set of formulaic
tests that few individuals, whatever their belief
systems, are likely to have understood the
monument as amounting, in any significantly
detrimental way, to a government effort to establish
religion. See ibid. The public visiting the capitol
grounds is more likely to have considered the
religious aspect of the tablets' message as part of
what is a broader moral and historical message
reflective of a cultural heritage. For these reasons,
the Texas display falls on the permissible side of the
constitutional line. Pp. 2858-2861.                           
 
REHNQUIST, C. J., announced the judgment of the
Court and delivered an opinion, in which SCALIA,
KENNEDY, and THOMAS, JJ., joined. SCALIA,
J., and THOMAS, J., filed concurring opinions.
BREYER, J., filed an opinion concurring in the
judgment. STEVENS, J., filed a dissenting opinion,
in which GINSBURG, J., joined. O'CONNOR, J.,
filed a dissenting opinion. SOUTER, J., filed a
dissenting opinion, in which STEVENS and
GINSBURG, JJ., joined.                                            
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Paul D. Clement, for the United States as amicus
curiae, by special leave of the Court, supporting the
respondents.                                                                
Erwin Chemerinsky, Counsel of Record, Duke
University School of Law Science, Durham, North
Carolina, Mark Rosenbaum, Los Angeles,
California, Paul Hoffman, Schonbrun, DiSimone,
Seplow, Harris & Hoffman, Venice, California,
Adam B. Wolf, UCLA School of Law, Los
Angeles, California, Counsel for Petitioner.               
Greg Abbot, Attorney General of Texas, Barry R.
McBee, First Assistant Attorney General, Edward
D. Burrach, Deputy Attorney General for Litigation,
Don R. Willett, Deputy Attorney General for Legal
Counsel, R. Ted Cruz, Solicitor General, Counsel of
Record, Joel L. Thollander, Assistant Solicitor
General, Amy Warr, Assistant Solicitor General,
Paul Michael **2858 Winget-Hernandez, Assistant
Attorney General, Austin, Texas, Counsel for
Respondents.For U.S. Supreme Court briefs,
see:2004 WL 2911174 (Pet.Brief)2005 WL 263793
(Resp.Brief)2005 WL 429975 (Reply.Brief)             
Chief Justice REHNQUIST announced the
judgment of the Court and delivered an opinion, in
which Justice SCALIA, Justice KENNEDY, and
JUSTICE THOMAS join.                                          
*681 The question here is whether the
Establishment Clause of the First Amendment
allows the display of a monument inscribed with the
Ten Commandments on the Texas State Capitol
grounds. We hold that it does.                                   
 
The 22 acres surrounding the Texas State Capitol
contain 17 monuments and 21 historical markers
commemorating the “people, ideals, and events that
compose Texan identity.” Tex. H. Con. Res. 38,
77th Leg., Reg. Sess. (2001).FN1 The monolith
challenged here stands 6-feet high and 3 1/2 -feet
wide. It is located to the north of the Capitol
building, between the Capitol and the Supreme
Court building. Its primary content is the text of
the Ten Commandments. An eagle grasping the
American flag, an eye inside of a pyramid, and two
small tablets with what appears to be an ancient
script are carved above the text of the Ten
Commandments. Below the text are two Stars of
David and the superimposed Greek letters Chi and
Rho, which represent Christ. The bottom of the
                                                                                   

monument bears the inscription “PRESENTED*682
TO THE PEOPLE AND YOUTH OF TEXAS BY
THE FRATERNAL ORDER OF EAGLES OF
TEXAS 1961.” App. to Pet. for Cert. 21.                 
 
 
              FN1. The monuments are: Heroes of the
              Alamo, Hood's Brigade, Confederate
              Soldiers, Volunteer Fireman, Terry's Texas
              Rangers, Texas Cowboy,
              Spanish-American War, Texas National
              Guard, Ten Commandments, Tribute to
              Texas School Children, Texas Pioneer
              Woman, The Boy Scouts' Statue of Liberty
              Replica, Pearl Harbor Veterans, Korean
              War Veterans, Soldiers of World War I,
              Disabled Veterans, and Texas Peace
              Officers.                                                        
 
The legislative record surrounding the State's
acceptance of the monument from the Eagles-a
national social, civic, and patriotic organization-is
limited to legislative journal entries. After the
monument was accepted, the State selected a site
for the monument based on the recommendation of
the state organization responsible for maintaining
the Capitol grounds. The Eagles paid the cost of
erecting the monument, the dedication of which was
presided over by two state legislators.                        
 
Petitioner Thomas Van Orden is a native Texan and
a resident of Austin. At one time he was a licensed
lawyer, having graduated from Southern Methodist
Law School. Van Orden testified that, since 1995,
he has encountered the Ten Commandments
monument during his frequent visits to the Capitol
grounds. His visits are typically for the purpose of
using the law library in the Supreme Court building,
which is located just northwest of the Capitol
building.                                                                     
 
Forty years after the monument's erection and six
years after Van Orden began to encounter the
monument frequently, he sued numerous state
officials in their official capacities under Rev. Stat. §
1979, 42 U.S.C. § 1983, seeking both a declaration
that the monument's placement violates the
Establishment Clause and an injunction requiring its
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removal. After a bench trial, the District Court
held that the monument did not contravene the
Establishment Clause. It found that the State had a
valid secular purpose in recognizing and
commending the Eagles for their efforts to **2859
reduce juvenile delinquency. The District Court
also determined that a reasonable observer, mindful
of the history, purpose, and context, would not
conclude that this passive monument conveyed the
message that the State was seeking to endorse
religion. The Court of Appeals affirmed the
District *683 Court's holdings with respect to the
monument's purpose and effect. 351 F.3d 173
(C.A.5 2003). We granted certiorari, 543 U.S.
923, 125 S.Ct. 346, 160 L.Ed.2d 220 (2004), and
now affirm.                                                                 
 
Our cases, Januslike, point in two directions in
applying the Establishment Clause. One face looks
toward the strong role played by religion and
religious traditions throughout our Nation's history.
As we observed in School Dist. of Abington
Township v. Schempp, 374 U.S. 203, 83 S.Ct. 1560,
10 L.Ed.2d 844 (1963):                                              
“It is true that religion has been closely identified
with our history and government .... The fact that
the Founding Fathers believed devotedly that there
was a God and that the unalienable rights of man
were rooted in Him is clearly evidenced in their
writings, from the Mayflower Compact to the
Constitution itself .... It can be truly said, therefore,
that today, as in the beginning, our national life
reflects a religious people who, in the words of
Madison, are ‘earnestly praying, as ... in duty
bound, that the Supreme Lawgiver of the Universe ..
. guide them into every measure which may be
worthy of his [blessing ... .]’ ”Id., at 212-213, 83
S.Ct. 1560.FN2                                                           
 
 
               
              FN2. See also Engel v. Vitale, 370 U.S.
              421, 434, 82 S.Ct. 1261, 8 L.Ed.2d 601
              (1962) (“The history of man is inseparable
              from the history of religion”); Zorach v.
              Clauson, 343 U.S. 306, 313, 72 S.Ct. 679,
              96 L.Ed. 954 (1952) (“We are a religious
              people whose institutions presuppose a
                                                                                   

              Supreme Being”).                                         
 
The other face looks toward the principle that
governmental intervention in religious matters can
itself endanger religious freedom.                              
 
[1] This case, like all Establishment Clause
challenges, presents us with the difficulty of
respecting both faces. Our institutions presuppose
a Supreme Being, yet these institutions must not
press religious observances upon their citizens.   
One face looks to the past in acknowledgment of
our Nation's heritage, while the other looks to the
present in demanding a separation between church
and state. Reconciling these two faces requires that
we neither abdicate our *684 responsibility to
maintain a division between church and state nor
evince a hostility to religion by disabling the
government from in some ways recognizing our
religious heritage:                                                       
“When the state encourages religious instruction or
cooperates with religious authorities by adjusting
the schedule of public events to sectarian needs, it
follows the best of our traditions. For it then
respects the religious nature of our people and
accommodates the public service to their spiritual
needs. To hold that it may not would be to find in
the Constitution a requirement that the government
show a callous indifference to religious groups ...
.[W]e find no constitutional requirement which
makes it necessary for government to be hostile to
religion and to throw its weight against efforts to
widen the effective scope of religious influence.”
Zorach v. Clauson, 343 U.S. 306, 313-314, 72 S.Ct.
679, 96 L.Ed. 954 (1952).                                          
 
See also Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U.S. 819, 845-846, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1995) (warning against the
“risk [of] fostering a pervasive bias or hostility to
religion, **2860 which could undermine the very
neutrality the Establishment Clause requires”).FN3    
 
 
              FN3. Despite Justice STEVENS' recitation
              of occasional language to the contrary,
              post, at 2876, and n. 7 (dissenting
              opinion), we have not, and do not, adhere
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              to the principle that the Establishment
              Clause bars any and all governmental
              preference for religion over irreligion.   
              See, e.g., Cutter v. Wilkinson, 544 U.S.
              709, 125 S.Ct. 2113, 161 L.Ed.2d 1020
              (2005); Corporation of Presiding Bishop
              of Church of Jesus Christ of Latter-day
              Saints v. Amos, 483 U.S. 327, 107 S.Ct.
              2862, 97 L.Ed.2d 273 (1987); Lynch v.
              Donnelly, 465 U.S. 668, 104 S.Ct. 1355,
              79 L.Ed.2d 604 (1984); Marsh v.
              Chambers, 463 U.S. 783, 103 S.Ct. 3330,
              77 L.Ed.2d 1019 (1983); Walz v. Tax
              Comm'n of City of New York, 397 U.S.
              664, 90 S.Ct. 1409, 25 L.Ed.2d 697
              (1970). Even the dissenters do not claim
              that the First Amendment's Religion
              Clauses forbid all governmental
              acknowledgments, preferences, or
              accommodations of religion. See post, at
              2877 (opinion of STEVENS, J.)
              (recognizing that the Establishment Clause
              permits some “recognition” or “
              acknowledgment” of religion); post, at
              2894, and n. 4 (opinion of SOUTER, J.)
              (discussing a number of permissible
              displays with religious content).                   
 
*685 These two faces are evident in representative
cases both upholding FN4 and invalidating FN5

laws under the Establishment Clause. Over the last
25 years, we have sometimes pointed *686 to
Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105,
29 L.Ed.2d 745 (1971), **2861 as providing the
governing test in Establishment Clause challenges. 
FN6 Compare Wallace v. Jaffree, 472 U.S. 38, 105
S.Ct. 2479, 86 L.Ed.2d 29 (1985) (applying Lemon
), with Marsh v. Chambers, 463 U.S. 783, 103
S.Ct. 3330, 77 L.Ed.2d 1019 (1983) (not applying
Lemon ). Yet, just two years after Lemon was
decided, we noted that the factors identified in
Lemon serve as “no more than helpful signposts.”
Hunt v. McNair, 413 U.S. 734, 741, 93 S.Ct. 2868,
37 L.Ed.2d 923 (1973). Many of our recent cases
simply have not applied the Lemon test. See, e.g.,
Zelman v. Simmons-Harris, 536 U.S. 639, 122 S.Ct.
2460, 153 L.Ed.2d 604 (2002); Good News Club v.
Milford Central School, 533 U.S. 98, 121 S.Ct.
                                                                                   

2093, 150 L.Ed.2d 151 (2001). Others have
applied it only after concluding that the challenged
practice was invalid under a different Establishment
Clause test.                                                                 
 
 
              FN4. Zelman v. Simmons-Harris, 536 U.S.
              639, 122 S.Ct. 2460, 153 L.Ed.2d 604
              (2002) (upholding school voucher
              program); Good News Club v. Milford
              Central School, 533 U.S. 98, 121 S.Ct.
              2093, 150 L.Ed.2d 151 (2001) (holding
              that allowing religious school groups to
              use school facilities does not violate the
              Establishment Clause); Agostini v. Felton,
              521 U.S. 203, 117 S.Ct. 1997, 138
              L.Ed.2d 391 (1997) (approving a program
              that provided public employees to teach
              remedial classes at religious and other
              private schools), overrulingAguilar v.
              Felton, 473 U.S. 402, 105 S.Ct. 3232, 87
              L.Ed.2d 290 (1985) (barring public school
              teachers from going to parochial schools to
              provide remedial education to
              disadvantaged children), and School Dist.
              of Grand Rapids v. Ball, 473 U.S. 373,
              105 S.Ct. 3248, 87 L.Ed.2d 267 (1985)
              (striking down a program that provided
              classes to religious school students at
              public expense in classrooms leased from
              religious schools); Rosenberger v. Rector
              and Visitors of Univ. of Va., 515 U.S. 819,
              115 S.Ct. 2510, 132 L.Ed.2d 700 (1995)
              (holding that the Establishment Clause
              does not bar disbursement of funds from
              student activity fees to religious
              organizations); Zobrest v. Catalina
              Foothills School Dist., 509 U.S. 1, 113
              S.Ct. 2462, 125 L.Ed.2d 1 (1993)
              (allowing a public school district to
              provide a sign-language interpreter to a
              deaf student at a Catholic high school as
              part of a federal program for the disabled);
               Lynch v. Donnelly, supra (upholding a
              Christmas display including a créche);
              Marsh v. Chambers, supra (upholding
              legislative prayer); Mueller v. Allen, 463
              U.S. 388, 103 S.Ct. 3062, 77 L.Ed.2d 721
                                                                                    

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 8 of 77 

10/9/2007http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT...



 

 
125 S.Ct. 2854 
 

Page 8

545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73 USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05 Daily Journal
D.A.R. 7695, 18 Fla. L. Weekly Fed. S 494
(Cite as: 545 U.S. 677, 125 S.Ct. 2854) 
 

              (1983) (upholding tax deduction for
              certain expenses incurred in sending one's
              child to a religious school).                          
               
              FN5. Santa Fe Independent School Dist. v.
              Doe, 530 U.S. 290, 120 S.Ct. 2266, 147
              L.Ed.2d 295 (2000) (holding
              unconstitutional student-initiated and
              student-led prayer at school football
              games); Board of Ed. of Kiryas Joel
              Village School Dist. v. Grumet, 512 U.S.
              687, 114 S.Ct. 2481, 129 L.Ed.2d 546
              (1994) (invalidating a state law that
              created a new school district for a single
              religious community); Lee v. Weisman,
              505 U.S. 577, 112 S.Ct. 2649, 120
              L.Ed.2d 467 (1992) (prohibiting officially
              sponsored graduation prayers); County of
              Allegheny v. American Civil Liberties
              Union, Greater Pittsburgh Chapter, 492
              U.S. 573, 109 S.Ct. 3086, 106 L.Ed.2d
              472 (1989) (holding the display of a créche
              in a courthouse unconstitutional but
              allowing the display of a menorah outside
              a county building); Texas Monthly, Inc. v.
              Bullock, 489 U.S. 1, 109 S.Ct. 890, 103
              L.Ed.2d 1 (1989) (plurality opinion)
              (invalidating a sales tax exemption for all
              religious periodicals); Edwards v.
              Aguillard, 482 U.S. 578, 107 S.Ct. 2573,
              96 L.Ed.2d 510 (1987) (invalidating a law
              mandating the teaching of creationism if
              evolution was taught); Estate of Thornton
              v. Caldor, Inc., 472 U.S. 703, 105 S.Ct.
              2914, 86 L.Ed.2d 557 (1985) (invalidating
              state law that gave employees an absolute
              right not to work on their Sabbath);
              Wallace v. Jaffree, 472 U.S. 38, 105 S.Ct.
              2479, 86 L.Ed.2d 29 (1985) (invalidating
              law mandating a daily minute of silence for
              meditation or voluntary prayer).                  
               
              FN6. Lemon sets out a three-prong test: “
              First, the statute must have a secular
              legislative purpose; second, its principal
              or primary effect must be one that neither
              advances nor inhibits religion; finally, the
              statute must not foster ‘an excessive
                                                                                   

              government entanglement with religion.’ ”
               403 U.S., at 612-613, 91 S.Ct. 2105
              (citation omitted).                                         
 
[2] Whatever may be the fate of the Lemon test in
the larger scheme of Establishment Clause
jurisprudence, we think it not useful in dealing with
the sort of passive monument that Texas has erected
on its Capitol grounds. Instead, our analysis is
driven both by the nature of the monument and by
our Nation's history.                                                   
 
As we explained in Lynch v. Donnelly, 465 U.S.
668, 104 S.Ct. 1355, 79 L.Ed.2d 604 (1984): “
There is an unbroken history of official
acknowledgment by all three branches of
government of the role of religion in American life
from at least 1789.” Id., at 674, 104 S.Ct. 1355.   
For example, both Houses passed resolutions in
1789 asking President George Washington to issue
a Thanksgiving Day Proclamation to “recommend
to the people of the United States a day of public
thanksgiving and prayer, to be observed by
acknowledging, with grateful hearts, the many and
signal favors of Almighty God.” 1 Annals of Cong.
90, (internal quotation marks omitted). 914.   
President Washington's proclamation*687 directly
attributed to the Supreme Being the foundations and
successes of our young Nation:                                  
“Now, therefore, I do recommend and assign
Thursday, the 26th day of November next, to be
devoted by the people of these States to the service
of that great and glorious Being who is the
beneficent author of all the good that was, that is, or
that will be; that we may then all unite in rendering
unto Him our sincere and humble thanks for His
kind care and protection of the people of this
country previous to their becoming a nation; for the
signal and manifold mercies and the favorable
interpositions of His providence in the course and
conclusion of the late war; for the great degree of
tranquillity, union, and plenty which we have since
enjoyed; for the peaceable and rational manner in
which we have been enabled to establish
constitutions of government for our safety and
happiness, and particularly the national one now
lately instituted; for the civil and religious liberty
with which we are blessed, and the means we have
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of acquiring and diffusing useful knowledge; and,
in general, for all the great and various favors which
He has been pleased to confer upon us.” 1 J.
Richardson, Messages and Papers of the Presidents,
1789-1897, p. 64 (1899).                                            
 
 
Recognition of the role of God in our Nation's
heritage has also been reflected in our decisions.   
We have acknowledged, for example, that “religion
has been closely identified with our history and
government,”**2862 School Dist. of Abington
Township v. Schempp, 374 U.S., at 212, 83 S.Ct.
1560, and that “[t]he history of man is inseparable
from the history of religion,”Engel v. Vitale, 370
U.S. 421, 434, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962).
FN7 This recognition *688 has led us to hold that
the Establishment Clause permits a state legislature
to open its daily sessions with a prayer by a
chaplain paid by the State. Marsh v. Chambers,
463 U.S., at 792, 103 S.Ct. 3330.FN8 Such a
practice, we thought, was “ deeply embedded in the
history and tradition of this country.” Id., at 786,
103 S.Ct. 3330. As we observed there, “it would
be incongruous to interpret [the Establishment
Clause] as imposing more stringent First
Amendment limits on the states than the draftsmen
imposed on the FederalGovernment.” Id., at
790-791, 103 S.Ct. 3330. With similar reasoning,
we have upheld laws, which originated from one of
the Ten Commandments, that prohibited the sale of
merchandise on Sunday. McGowan v. Maryland,
366 U.S. 420, 431-440, 81 S.Ct. 1101, 6 L.Ed.2d
393 (1961); see id., at 470-488, 81 S.Ct. 1101
(separate opinion of Frankfurter, J.).                          
 
 
              FN7. See also Elk Grove Unified School
              Dist. v. Newdow, 542 U.S. 1, 26, 124 S.Ct.
              2301, 159 L.Ed.2d 98 (2004)
              (REHNQUIST, C. J., concurring in
              judgment) (“Examples of patriotic
              invocations of God and official
              acknowledgments of religion's role in our
              Nation's history abound”); id., at 35-36,
              124 S.Ct. 2301 (O'CONNOR, J.,
              concurring in judgment) (“It is
              unsurprising that a Nation founded by
                                                                                   

              religious refugees and dedicated to
              religious freedom should find references to
              divinity in its symbols, songs, mottoes, and
              oaths”); Lynch v. Donnelly, 465 U.S., at
              675, 104 S.Ct. 1355 (“Our history is
              replete with official references to the value
              and invocation of Divine guidance”).          
               
              FN8. Indeed, we rejected the claim that an
              Establishment Clause violation was
              presented because the prayers had once
              been offered in the Judeo-Christian
              tradition: In Marsh, the prayers were often
              explicitly Christian, but the chaplain
              removed all references to Christ the year
              after the suit was filed. 463 U.S., at
              793-794, and n. 14, 103 S.Ct. 3330.             
 
[3] In this case we are faced with a display of the
Ten Commandments on government property
outside the Texas State Capitol. Such
acknowledgments of the role played by the Ten
Commandments in our Nation's heritage are
common throughout America. We need only look
within our own Courtroom. Since 1935, Moses has
stood, holding two tablets that reveal portions of the
Ten Commandments written in Hebrew, among
other lawgivers in the south frieze.   
Representations of the Ten Commandments adorn
the metal gates lining the north and south sides of
the Courtroom as well as the doors leading into the
Courtroom. Moses also sits on the exterior east
facade of the building holding the Ten
Commandments tablets.                                             
 
*689 Similar acknowledgments can be seen
throughout a visitor's tour of our Nation's Capital.   
For example, a large statue of Moses holding the
Ten Commandments, alongside a statue of the
Apostle Paul, has overlooked the rotunda of the
Library of Congress' Jefferson Building since 1897.
And the Jefferson Building's Great Reading Room
contains a sculpture of a woman beside the Ten
Commandments with a quote above her from the
Old Testament (Micah 6:8). A medallion with two
tablets depicting the Ten Commandments decorates
the floor of the National Archives. Inside the
Department of Justice, a statue entitled “The Spirit
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of Law” has two tablets representing the Ten
Commandments lying at its feet. In front of the
Ronald Reagan Building is another sculpture that
includes a depiction of the Ten Commandments.   
So too a 24-foot-tall sculpture, depicting, among
other things, the Ten Commandments and a cross,
stands outside the federal courthouse that houses
**2863 both the Court of Appeals and the District
Court for the District of Columbia. Moses is also
prominently featured in the Chamber of the United
States House of Representatives.FN9                          
 
 
              FN9. Other examples of monuments and
              buildings reflecting the prominent role of
              religion abound. For example, the
              Washington, Jefferson, and Lincoln
              Memorials all contain explicit invocations
              of God's importance. The apex of the
              Washington Monument is inscribed “Laus
              Deo,” which is translated to mean “Praise
              be to God,” and multiple memorial stones
              in the monument contain Biblical citations.
               The Jefferson Memorial is engraved with
              three quotes from Jefferson that make God
              a central theme. Inscribed on the wall of
              the Lincoln Memorial are two of Lincoln's
              most famous speeches, the Gettysburg
              Address and his Second Inaugural
              Address. Both inscriptions include those
              speeches' extensive acknowledgments of
              God. The first federal monument, which
              was accepted by the United States in honor
              of sailors who died in Tripoli, noted the
              dates of the fallen sailors as “the year of
              our Lord, 1804, and in the 28 year of the
              independence of the United States.”            
 
Our opinions, like our building, have recognized the
role the Decalogue plays in America's heritage.   
See, e.g., McGowan v. Maryland, 366 U.S., at 442,
81 S.Ct. 1101; id., at 462, 81 S.Ct. 1101 (separate
opinion*690 of Frankfurter, J.).FN10 The
Executive and Legislative Branches have also
acknowledged the historical role of the Ten
Commandments. See, e.g., Public Papers of the
Presidents, Harry S. Truman, 1950, p. 157 (1965);
S. Con. Res. 13, 105th Cong., 1st Sess. (1997); H.
                                                                                   

Con. Res. 31, 105th Cong., 1st Sess. (1997). These
displays and recognitions of the Ten
Commandments bespeak the rich American
tradition of religious acknowledgments.                     
 
 
              FN10. See also Edwards v. Aguillard, 482
              U.S., at 593-594, 107 S.Ct. 2573; Lynch
              v. Donnelly, 465 U.S., at 677-678, 104
              S.Ct. 1355; id., at 691, 104 S.Ct. 1355
              (O'CONNOR, J., concurring); County of
              Allegheny v. American Civil Liberties
              Union, Greater Pittsburgh Chapter, 492
              U.S., at 652-653, 109 S.Ct. 3086
              (STEVENS, J., concurring in part and
              dissenting in part); Stone v. Graham, 449
              U.S. 39, 45, 101 S.Ct. 192, 66 L.Ed.2d
              199 (1980) (REHNQUIST, J., dissenting).  
 
[4][5] Of course, the Ten Commandments are
religious-they were so viewed at their inception and
so remain. The monument, therefore, has religious
significance. According to Judeo-Christian belief,
the Ten Commandments were given to Moses by
God on Mt. Sinai. But Moses was a lawgiver as
well as a religious leader. And the Ten
Commandments have an undeniable historical
meaning, as the foregoing examples demonstrate.   
Simply having religious content or promoting a
message consistent with a religious doctrine does
not run afoul of the Establishment Clause. See
Lynch v. Donnelly, 465 U.S., at 680, 687, 104 S.Ct.
1355; Marsh v. Chambers, 463 U.S., at 792, 103
S.Ct. 3330; McGowan v. Maryland, supra, at
437-440, 81 S.Ct. 1101; Walz v. Tax Comm'n of
City of New York, 397 U.S. 664, 676-678, 90 S.Ct.
1409, 25 L.Ed.2d 697 (1970).                                    
 
There are, of course, limits to the display of
religious messages or symbols. For example, we
held unconstitutional a Kentucky statute requiring
the posting of the Ten Commandments in every
public schoolroom. Stone v. Graham, 449 U.S. 39,
101 S.Ct. 192, 66 L.Ed.2d 199 (1980)(per curiam).
In the classroom context, we found that the
Kentucky statute had an improper and plainly
religious purpose. Id., at 41, 101 S.Ct. 192. As
evidenced by Stone's almost exclusive reliance
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upon two of our school *691 prayer cases, id., at
41-42, 101 S.Ct. 192 (citing School Dist. of
Abington Township v. Schempp, 374 U.S. 203, 83
S.Ct. 1560, 10 L.Ed.2d 844 (1963), and Engel v.
Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601
(1962)), it stands as an example of the fact that we
have “been particularly vigilant in monitoring
compliance**2864 with the Establishment Clause
in elementary and secondary schools,”Edwards v.
Aguillard, 482 U.S. 578, 583-584, 107 S.Ct. 2573,
96 L.Ed.2d 510 (1987). Compare Lee v. Weisman,
505 U.S. 577, 596-597, 112 S.Ct. 2649, 120
L.Ed.2d 467 (1992) (holding unconstitutional a
prayer at a secondary school graduation), with
Marsh v. Chambers, supra (upholding a prayer in
the state legislature). Indeed, Edwards v. Aguillard
recognized that Stone-along with Schempp and
Engel-was a consequence of the “particular
concerns that arise in the context of public
elementary and secondary schools.” 482 U.S., at
584-585, 107 S.Ct. 2573. Neither Stone itself nor
subsequent opinions have indicated that Stone 's
holding would extend to a legislative chamber, see
Marsh v. Chambers, supra, or to capitol grounds.
FN11                                                                           
 
 
              FN11. Nor does anything suggest that
              Stone would extend to displays of the Ten
              Commandments that lack a “plainly
              religious,” “pre-eminent purpose,” id., at
              41, 101 S.Ct. 192. See Edwards v.
              Aguillard, supra, at 593-594, 107 S.Ct.
              2573 (“[Stone] did not mean that no use
              could ever be made of the Ten
              Commandments, or that the Ten
              Commandments played an exclusively
              religious role in the history of Western
              Civilization”). Indeed, we need not
              decide in this case the extent to which a
              primarily religious purpose would affect
              our analysis because it is clear from the
              record that there is no evidence of such a
              purpose in this case.                                     
 
[6] The placement of the Ten Commandments
monument on the Texas State Capitol grounds is a
far more passive use of those texts than was the case
                                                                                   

in Stone, where the text confronted elementary
school students every day. Indeed, Van Orden, the
petitioner here, apparently walked by the monument
for a number of years before bringing this lawsuit.   
The monument is therefore also quite different from
the prayers involved in Schempp and Lee v.
Weisman. Texas has treated its Capitol grounds
monuments as representing the several strands in
the State's political and legal history. The inclusion
of the Ten Commandments monument in this *692
group has a dual significance, partaking of both
religion and government. We cannot say that
Texas' display of this monument violates the
Establishment Clause of the First Amendment.          
 
The judgment of the Court of Appeals is affirmed.    
 
It is so ordered.                                                          
Justice SCALIA, concurring.                                     
I join the opinion of THE CHIEF JUSTICE because
I think it accurately reflects our current
Establishment Clause jurisprudence-or at least the
Establishment Clause jurisprudence we currently
apply some of the time. I would prefer to reach the
same result by adopting an Establishment Clause
jurisprudence that is in accord with our Nation's
past and present practices, and that can be
consistently applied-the central relevant feature of
which is that there is nothing unconstitutional in a
State's favoring religion generally, honoring God
through public prayer and acknowledgment, or, in a
nonproselytizing manner, venerating the Ten
Commandments. See McCreary County v.
American Civil Liberties Union of Ky., 545 U.S.
844, ----, 125 S.Ct. 2722, 2727-2732, 162L.Ed.2d
729, 2005 WL 1498988 (SCALIA, J., dissenting).    
Justice THOMAS, concurring.                                   
The Court holds that the Ten Commandments
monument found on the Texas State Capitol
grounds does not violate the Establishment Clause.   
Rather than trying to suggest meaninglessness
where there is meaning, THE CHIEF JUSTICE
rightly recognizes that the monument has “religious
significance.” Ante, at 2863. He **2865 properly
recognizes the role of religion in this Nation's
history and the permissibility of government
displays acknowledging that history. Ante, at
2861-2862. For those reasons, I join THE CHIEF
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JUSTICE's opinion in full.                                         
 
This case would be easy if the Court were willing to
abandon the inconsistent guideposts it has adopted
for addressing *693 Establishment Clause
challenges, FN* and return to the original meaning
of the Clause. I have previously suggested that the
Clause's text and history “resis[t] incorporation”
against the States. See Elk Grove Unified School
Dist. v. Newdow, 542 U.S. 1, 45-46, 124 S.Ct.
2301, 159 L.Ed.2d 98, (2004) (concurring opinion
in judgment); see also Zelman v. Simmons-Harris,
536 U.S. 639, 677-680, and n. 3, 122 S.Ct. 2460,
153 L.Ed.2d 604 (2002) (opinion concurring). If
the Establishment Clause does not restrain the
States, then it has no application here, where only
state action is at issue.                                                
 
 
              FN* See, e.g., County of Allegheny v.
              American Civil Liberties Union, Greater
              Pittsburgh Chapter, 492 U.S. 573,
              592-594, 109 S.Ct. 3086, 106 L.Ed.2d 472
              (1989) (employing endorsement test);
              Lemon v. Kurtzman, 403 U.S. 602,
              612-613, 91 S.Ct. 2105, 29 L.Ed.2d 745
              (1971) (setting forth three-pronged test);
              Marsh v. Chambers, 463 U.S. 783,
              790-792, 103 S.Ct. 3330, 77 L.Ed.2d 1019
              (1983) (upholding legislative prayer due to
              its “unique history”); see also Lynch v.
              Donnelly, 465 U.S. 668, 679-681, 104
              S.Ct. 1355, 79 L.Ed.2d 604 (1984) (“[W]e
              have repeatedly emphasized our
              unwillingness to be confined to any single
              test or criterion in this sensitive area”).        
 
Even if the Clause is incorporated, or if the Free
Exercise Clause limits the power of States to
establish religions, see Cutter v. Wilkinson, 544
U.S. 709, 728, n. 3, 125 S.Ct. 2113, 2118, n. 3, 161
L.Ed.2d 1020 (2005) (THOMAS, J., concurring),
our task would be far simpler if we returned to the
original meaning of the word “establishment” than
it is under the various approaches this Court now
uses. The Framers understood an establishment “
necessarily [to] involve actual legal coercion.”
Newdow, supra, at 52, 124 S.Ct. 2301 (THOMAS,
                                                                                   

J., concurring in judgment); Lee v. Weisman, 505
U.S. 577, 640, 112 S.Ct. 2649, 120 L.Ed.2d 467
(1992) (SCALIA, J., dissenting) (“The coercion that
was a hallmark of historical establishments of
religion was coercion of religious orthodoxy and of
financial support by force of law and threat of
penalty ”). “In other words, establishment at the
founding involved, for example, mandatory
observance or mandatory payment of taxes
supporting ministers.” Cutter, supra, at 729, 125
S.Ct., at 2126 (THOMAS, J., concurring). And “
government practices that have nothing to do with
creating or maintaining ... coercive state
establishments” simply do not “implicate the
possible liberty interest of being *694 free from
coercive state establishments.” Newdow, supra, at
53, 124 S.Ct. 2301 (THOMAS, J., concurring in
judgment).                                                                  
 
There is no question that, based on the original
meaning of the Establishment Clause, the Ten
Commandments display at issue here is
constitutional. In no sense does Texas compel
petitioner Van Orden to do anything. The only
injury to him is that he takes offense at seeing the
monument as he passes it on his way to the Texas
Supreme Court Library. He need not stop to read it
or even to look at it, let alone to express support for
it or adopt the Commandments as guides for his life.
The mere presence of the monument along his path
involves no coercion and thus does not violate the
Establishment Clause.                                                
 
Returning to the original meaning would do more
than simplify our task. It also would avoid the
pitfalls present in the Court's current approach to
such **2866 challenges. This Court's precedent
elevates the trivial to the proverbial “federal case,”
by making benign signs and postings subject to
challenge. Yet even as it does so, the Court's
precedent attempts to avoid declaring all religious
symbols and words of longstanding tradition
unconstitutional, by counterfactually declaring them
of little religious significance. Even when the
Court's cases recognize that such symbols have
religious meaning, they adopt an unhappy
compromise that fails fully to account for either the
adherent's or the nonadherent's beliefs, and provides
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no principled way to choose between them. Even
worse, the incoherence of the Court's decisions in
this area renders the Establishment Clause
impenetrable and incapable of consistent
application. All told, this Court's jurisprudence
leaves courts, governments, and believers and
nonbelievers alike confused-an observation that is
hardly new. See Newdow, supra, at 45, n. 1, 124
S.Ct. 2301 (THOMAS, J., concurring in judgment)
(collecting cases).                                                       
 
First, this Court's precedent permits even the
slightest public recognition of religion to constitute
an establishment of religion. For example,
individuals frequenting a county *695 courthouse
have successfully challenged as an Establishment
Clause violation a sign at the courthouse alerting the
public that the building was closed for Good Friday
and containing a 4-inch-high crucifix. Granzeier v.
Middleton, 955 F.Supp. 741, 743, and n. 2, 746-747
(E.D.Ky.1997), aff'd on other grounds, 173 F.3d
568, 576 (C.A.6 1999). Similarly, a park ranger
has claimed that a cross erected to honor World
War I veterans on a rock in the Mojave Desert
Preserve violated the Establishment Clause, and
won. See Buono v. Norton, 212 F.Supp.2d 1202,
1204-1205, 1215-1217 (C.D.Cal.2002). If a cross
in the middle of a desert establishes a religion, then
no religious observance is safe from challenge.   
Still other suits have charged that city seals
containing religious symbols violate the
Establishment Clause. See, e.g., Robinson v.
Edmond, 68 F.3d 1226 (C.A.10 1995); Murray v.
Austin, 947 F.2d 147 (C.A.5 1991); Friedman v.
Board of Cty. Comm'rs of Bernalillo Cty., 781 F.2d
777 (C.A.10 1985) (en banc). In every instance,
the litigants are mere “[p]assersby ... free to ignore
[such symbols or signs], or even to turn their backs,
just as they are free to do when they disagree with
any other form of government speech.” County of
Allegheny v. American Civil Liberties Union,
Greater Pittsburgh Chapter, 492 U.S. 573, 664,
109 S.Ct. 3086, 106 L.Ed.2d 472 (1989)
(KENNEDY, J., concurring in judgment in part and
dissenting in part).                                                      
 
Second, in a seeming attempt to balance out its
willingness to consider almost any acknowledgment
                                                                                   

of religion an establishment, in other cases
Members of this Court have concluded that the term
or symbol at issue has no religious meaning by
virtue of its ubiquity or rote ceremonial invocation.
See, e.g., id., at 630-631, 109 S.Ct. 3086
(O'CONNOR, J., concurring in part and concurring
in judgment); Lynch v. Donnelly, 465 U.S. 668,
716-717, 104 S.Ct. 1355, 79 L.Ed.2d 604 (1984)
(Brennan, J., dissenting). But words such as “God”
have religious significance. For example, just last
Term this Court had before it a challenge to the
recitation of the Pledge of Allegiance, which
includes the *696 phrase “one Nation under God.”
The declaration that our country is “ ‘one Nation
under God’ ” necessarily “entail[s] an affirmation
that God exists.” Newdow, supra, at 48, 124 S.Ct.
2301 (THOMAS, J., concurring in judgment).   
This phrase is thus anathema to those who reject
God's existence and a validation of His existence to
those who accept it. Telling either nonbelievers or
believers that the words “under God” have no
meaning contradicts **2867 what they know to be
true. Moreover, repetition does not deprive
religious words or symbols of their traditional
meaning. Words like “God” are not vulgarities for
which the shock value diminishes with each
successive utterance.                                                  
 
Even when this Court's precedents recognize the
religious meaning of symbols or words, that
recognition fails to respect fully religious belief or
disbelief. This Court looks for the meaning to an
observer of indeterminate religious affiliation who
knows all the facts and circumstances surrounding a
challenged display. See, e.g., Capitol Square
Review and Advisory Bd. v. Pinette, 515 U.S. 753,
780, 115 S.Ct. 2440, 132 L.Ed.2d 650 (1995)
(O'CONNOR, J., concurring in part and concurring
in judgment) (presuming that a reasonable observer
is “aware of the history and context of the
community and forum in which the religious display
appears”). In looking to the view of this unusually
informed observer, this Court inquires whether the
sign or display “sends the ancillary message to ...
nonadherents ‘that they are outsiders, not full
members of the political community, and an
accompanying message to adherents that they are
insiders, favored members of the political
                                                                                  

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 14 of 77 

10/9/2007http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT...



 

 
125 S.Ct. 2854 
 

Page 14

545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73 USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05 Daily Journal
D.A.R. 7695, 18 Fla. L. Weekly Fed. S 494
(Cite as: 545 U.S. 677, 125 S.Ct. 2854) 
 

community.’ ” Santa Fe Independent School Dist.
v. Doe, 530 U.S. 290, 309-310, 120 S.Ct. 2266, 147
L.Ed.2d 295 (2000) (quoting Lynch, supra, at 688,
104 S.Ct. 1355 (O'CONNOR, J., concurring)).          
 
This analysis is not fully satisfying to either
nonadherents or adherents. For the nonadherent,
who may well be more sensitive than the
hypothetical “reasonable observer,” or who may not
know all the facts, this test fails to capture
completely the honest and deeply felt offense he
takes from *697 the government conduct. For the
adherent, this analysis takes no account of the
message sent by removal of the sign or display,
which may well appear to him to be an act hostile to
his religious faith. The Court's foray into religious
meaning either gives insufficient weight to the
views of nonadherents and adherents alike, or it
provides no principled way to choose between those
views. In sum, this Court's effort to assess
religious meaning is fraught with futility.                   
 
Finally, the very “flexibility” of this Court's
Establishment Clause precedent leaves it incapable
of consistent application. See Edwards v.
Aguillard, 482 U.S. 578, 640, 107 S.Ct. 2573, 96
L.Ed.2d 510 (1987) (SCALIA, J., dissenting)
(criticizing the Lemon test's “flexibility” as “the
absence of any principled rationale” (internal
quotation marks omitted)). The inconsistency
between the decisions the Court reaches today in
this case and in McCreary County v. American Civil
Liberties Union of Ky., 545 U.S. 844, 125 S.Ct.
2722, 162 L.Ed.2d 729, 2005 WL 1498988 (2005),
only compounds the confusion.                                  
 
The unintelligibility of this Court's precedent raises
the further concern that, either in appearance or in
fact, adjudication of Establishment Clause
challenges turns on judicial predilections. See,
e.g., Harris v. Zion, Lake Cty., Ill., 927 F.2d 1401,
1425 (C.A.7 1991) (Easterbrook, J., dissenting) (“
Line drawing in this area will be erratic and heavily
influenced by the personal views of the judges”);
post, at 2869 (BREYER, J., concurring in
judgment) (“I see no test-related substitute for the
exercise of legal judgment”). The outcome of
constitutional cases ought to rest on firmer grounds
                                                                                   

than the personal preferences of judges.                     
 
Much, if not all, of this would be avoided if the
Court would return to the views of the Framers and
adopt coercion as the touchstone for our
Establishment Clause inquiry. Every
acknowledgment of religion would not give rise to
an Establishment Clause claim. Courts would not
act **2868 as theological commissions, judging the
meaning of religious matters. Most important, our
precedent would be capable of consistent and
coherent application. While the Court correctly
*698 rejects the challenge to the Ten
Commandments monument on the Texas Capitol
grounds, a more fundamental rethinking of our
Establishment Clause jurisprudence remains in
order.                                                                          
Justice BREYER, concurring in the judgment.          
In School Dist. of Abington Township v. Schempp,
374 U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844
(1963), Justice Goldberg, joined by Justice Harlan,
wrote, in respect to the First Amendment's Religion
Clauses, that there is “no simple and clear measure
which by precise application can readily and
invariably demark the permissible from the
impermissible.” Id., at 306, 83 S.Ct. 1560
(concurring opinion). One must refer instead to the
basic purposes of those Clauses. They seek to “
assure the fullest possible scope of religious liberty
and tolerance for all.” Id., at 305, 83 S.Ct. 1560.   
They seek to avoid that divisiveness based upon
religion that promotes social conflict, sapping the
strength of government and religion alike. Zelman
v. Simmons-Harris, 536 U.S. 639, 717-729, 122
S.Ct. 2460, 153 L.Ed.2d 604 (2002) (BREYER, J.,
dissenting). They seek to maintain that “separation
of church and state” that has long been critical to
the “peaceful dominion that religion exercises in
[this] country,” where the “spirit of religion” and
the “spirit of freedom” are productively “united,” “
reign[ing] together” but in separate spheres “on the
same soil.” A. de Tocqueville, Democracy in
America 282-283 (1835) (H. Mansfield & D.
Winthrop transls. and eds.2000). They seek to
further the basic principles set forth today by Justice
O'CONNOR in her concurring opinion in McCreary
County v. American Civil Liberties Union of Ky.,
545 U.S., at ----, 125 S.Ct., at 2727, 2005 WL
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1498988.                                                                     
 
The Court has made clear, as Justices Goldberg and
Harlan noted, that the realization of these goals
means that government must “neither engage in nor
compel religious practices,” that it must “effect no
favoritism among sects or between religion and
nonreligion,” and that it must “work deterrence of
no religious belief.” Schempp, supra, at 305, 83
S.Ct. 1560 (concurring opinion); see also Lee v.
Weisman, 505 U.S. 577, *699 587, 112 S.Ct. 2649,
120 L.Ed.2d 467 (1992); Everson v. Board of Ed.
of Ewing, 330 U.S. 1, 15-16, 67 S.Ct. 504, 91 L.Ed.
711 (1947). The government must avoid excessive
interference with, or promotion of, religion. See
generally County of Allegheny v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492
U.S. 573, 593-594, 109 S.Ct. 3086, 106 L.Ed.2d
472 (1989); Zelman, supra, at 723-725, 122 S.Ct.
2460 (BREYER, J., dissenting). But the
Establishment Clause does not compel the
government to purge from the public sphere all that
in any way partakes of the religious. See, e.g.,
Marsh v. Chambers, 463 U.S. 783, 103 S.Ct. 3330,
77 L.Ed.2d 1019 (1983). Such absolutism is not
only inconsistent with our national traditions, see,
e.g., Lemon v. Kurtzman, 403 U.S. 602, 614, 91
S.Ct. 2105, 29 L.Ed.2d 745 (1971); Lynch v.
Donnelly, 465 U.S. 668, 672-678, 104 S.Ct. 1355,
79 L.Ed.2d 604 (1984), but would also tend to
promote the kind of social conflict the
Establishment Clause seeks to avoid.                         
 
Thus, as Justices Goldberg and Harlan pointed out,
the Court has found no single mechanical formula
that can accurately draw the constitutional line in
every case. See Schempp, 374 U.S., at 306, 83
S.Ct. 1560 (concurring opinion). Where the
Establishment Clause is at issue, tests designed to
measure “neutrality” alone are **2869 insufficient,
both because it is sometimes difficult to determine
when a legal rule is “neutral,” and because                
“untutored devotion to the concept of neutrality can
lead to invocation or approval of results which
partake not simply of that noninterference and
noninvolvement with the religious which the
Constitution commands, but of a brooding and
pervasive devotion to the secular and a passive, or
                                                                                   

even active, hostility to the religious.” Ibid.              
 
 
Neither can this Court's other tests readily explain
the Establishment Clause's tolerance, for example,
of the prayers that open legislative meetings, see
Marsh, supra; certain references to, and
invocations of, the Deity in the public words of
public officials; the public references to God on
coins, decrees, and buildings; or the attention paid
to the religious objectives of certain holidays,
including Thanksgiving. See,*700 e.g., Lemon,
supra, at 612-613, 91 S.Ct. 2105 (setting forth what
has come to be known as the “Lemon test”); Lynch,
supra, at 687, 104 S.Ct. 1355 (O'CONNOR, J.,
concurring) (setting forth the “endorsement test”);
Capitol Square Review and Advisory Bd. v. Pinette,
515 U.S. 753, 800, n. 5, 115 S.Ct. 2440, 132
L.Ed.2d 650 (1995) (STEVENS, J., dissenting)
(agreeing that an “ endorsement test” should apply
but criticizing its “reasonable observer” standard);
Santa Fe Independent School Dist. v. Doe, 530 U.S.
290, 319, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000)
(REHNQUIST, C. J., dissenting) (noting Lemon's“
checkered career in the decisional law of this Court”
); County of Allegheny, supra, at 655-656, 109
S.Ct. 3086 (KENNEDY, J., joined by
REHNQUIST, C. J., and White and SCALIA, JJ.,
concurring in judgment in part and dissenting in
part) (criticizing the Lemon test).                               
 
If the relation between government and religion is
one of separation, but not of mutual hostility and
suspicion, one will inevitably find difficult
borderline cases. And in such cases, I see no
test-related substitute for the exercise of legal
judgment. See Schempp, supra, at 305, 83 S.Ct.
1560 (Goldberg, J., concurring); cf. Zelman, supra,
at 726-728, 122 S.Ct. 2460 (BREYER, J.,
dissenting) (need for similar exercise of judgment
where quantitative considerations matter). That
judgment is not a personal judgment. Rather, as in
all constitutional cases, it must reflect and remain
faithful to the underlying purposes of the Clauses,
and it must take account of context and
consequences measured in light of those purposes.   
While the Court's prior tests provide useful
guideposts-and might well lead to the same result
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the Court reaches today, see, e.g., Lemon, supra, at
612-613, 91 S.Ct. 2105; Capitol Square, supra, at
773-783, 115 S.Ct. 2440 (O'CONNOR, J.,
concurring in part and concurring in judgment)-no
exact formula can dictate a resolution to such
fact-intensive cases.                                                    
 
The case before us is a borderline case. It concerns
a large granite monument bearing the text of the
Ten Commandments located on the grounds of the
Texas State Capitol. On the one hand, the
Commandments' text undeniably has a religious
message, invoking, indeed emphasizing, the *701
Deity. On the other hand, focusing on the text of
the Commandments alone cannot conclusively
resolve this case. Rather, to determine the message
that the text here conveys, we must examine how
the text is used. And that inquiry requires us to
consider the context of the display.                            
 
In certain contexts, a display of the tablets of the
Ten Commandments can convey not simply a
religious message but also a secular moral message
(about proper standards of social conduct). And in
certain contexts, a display of the tablets can also
**2870 convey a historical message (about a
historic relation between those standards and the
law)-a fact that helps to explain the display of those
tablets in dozens of courthouses throughout the
Nation, including the Supreme Court of the United
States. See generally App. to Brief for United
States as Amicus Curiae 1a-7a.                                  
 
Here the tablets have been used as part of a display
that communicates not simply a religious message,
but a secular message as well. The circumstances
surrounding the display's placement on the capitol
grounds and its physical setting suggest that the
State itself intended the latter, nonreligious aspects
of the tablets' message to predominate. And the
monument's 40-year history on the Texas state
grounds indicates that that has been its effect.           
 
The group that donated the monument, the Fraternal
Order of Eagles, a private civic (and primarily
secular) organization, while interested in the
religious aspect of the Ten Commandments, sought
to highlight the Commandments' role in shaping
                                                                                   

civic morality as part of that organization's efforts
to combat juvenile delinquency. See Tex. S. Con.
Res. 16, 57th Leg., Reg. Sess.(1961). The Eagles'
consultation with a committee composed of
members of several faiths in order to find a
nonsectarian text underscores the group's
ethics-based motives. See Brief for Respondents
5-6, and n. 9. The tablets, as displayed on the
monument, prominently acknowledge that the
Eagles donated the display, a factor which, though
not sufficient, thereby further distances *702 the
State itself from the religious aspect of the
Commandments' message.                                          
 
The physical setting of the monument, moreover,
suggests little or nothing of the sacred. See
Appendix A, infra. The monument sits in a large
park containing 17 monuments and 21 historical
markers, all designed to illustrate the “ideals” of
those who settled in Texas and of those who have
lived there since that time. Tex. H. Con. Res. 38,
77th Leg., Reg. Sess. (2001); see Appendix B,
infra. The setting does not readily lend itself to
meditation or any other religious activity. But it
does provide a context of history and moral ideals.   
It (together with the display's inscription about its
origin) communicates to visitors that the State
sought to reflect moral principles, illustrating a
relation between ethics and law that the State's
citizens, historically speaking, have endorsed. That
is to say, the context suggests that the State intended
the display's moral message-an illustrative message
reflecting the historical “ideals” of Texans-to
predominate.                                                               
 
If these factors provide a strong, but not conclusive,
indication that the Commandments' text on this
monument conveys a predominantly secular
message, a further factor is determinative here. As
far as I can tell, 40 years passed in which the
presence of this monument, legally speaking, went
unchallenged (until the single legal objection raised
by petitioner). And I am not aware of any evidence
suggesting that this was due to a climate of
intimidation. Hence, those 40 years suggest more
strongly than can any set of formulaic tests that few
individuals, whatever their system of beliefs, are
likely to have understood the monument as
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amounting, in any significantly detrimental way, to
a government effort to favor a particular religious
sect, primarily to promote religion over nonreligion,
to “engage in” any “religious practic[e],” to “compel
” any “religious practic[e],” or to “work deterrence”
of any “religious belief.” Schempp, 374 U.S., at
305, 83 S.Ct. 1560 (Goldberg, J., concurring).   
Those 40 years suggest that *703 the public visiting
the capitol grounds has considered the religious
aspect of the tablets' message as part of what is a
broader **2871 moral and historical message
reflective of a cultural heritage.                                  
 
This case, moreover, is distinguishable from
instances where the Court has found Ten
Commandments displays impermissible. The
display is not on the grounds of a public school,
where, given the impressionability of the young,
government must exercise particular care in
separating church and state. See, e.g., Weisman,
505 U.S., at 592, 112 S.Ct. 2649; Stone v. Graham,
449 U.S. 39, 101 S.Ct. 192, 66 L.Ed.2d 199 (1980)
(per curiam). This case also differs from
McCreary County, where the short (and stormy)
history of the courthouse Commandments' displays
demonstrates the substantially religious objectives
of those who mounted them, and the effect of this
readily apparent objective upon those who view
them. See, post, at 2738-2740 (opinion of the
Court). That history there indicates a governmental
effort substantially to promote religion, not simply
an effort primarily to reflect, historically, the
secular impact of a religiously inspired document.   
And, in today's world, in a Nation of so many
different religious and comparable nonreligious
fundamental beliefs, a more contemporary state
effort to focus attention upon a religious text is
certainly likely to prove divisive in a way that this
longstanding, pre-existing monument has not.           
 
For these reasons, I believe that the Texas
display-serving a mixed but primarily nonreligious
purpose, not primarily “advanc[ing]” or “
inhibit[ing] religion,” and not creating an “
excessive government entanglement with religion,”
-might satisfy this Court's more formal
Establishment Clause tests. Lemon, 403 U.S., at
612-613, 91 S.Ct. 2105 (internal quotation marks
                                                                                   

omitted); see also Capitol Square, 515 U.S., at
773-783, 115 S.Ct. 2440 (O'CONNOR, J.,
concurring in part and concurring in judgment).   
But, as I have said, in reaching the conclusion that
the Texas display falls on the permissible side of the
constitutional line, I rely less upon a literal
application of any particular*704 test than upon
consideration of the basic purposes of the First
Amendment's Religion Clauses themselves. This
display has stood apparently uncontested for nearly
two generations. That experience helps us
understand that as a practical matter of degree this
display is unlikely to prove divisive. And this
matter of degree is, I believe, critical in a borderline
case such as this one.                                                  
 
At the same time, to reach a contrary conclusion
here, based primarily on the religious nature of the
tablets' text would, I fear, lead the law to exhibit a
hostility toward religion that has no place in our
Establishment Clause traditions. Such a holding
might well encourage disputes concerning the
removal of longstanding depictions of the Ten
Commandments from public buildings across the
Nation. And it could thereby create the very kind
of religiously based divisiveness that the
Establishment Clause seeks to avoid. Zelman, 536
U.S., at 717-729, 122 S.Ct. 2460 (BREYER, J.,
dissenting).                                                                 
 
Justices Goldberg and Harlan concluded in Schempp
that                                                                             
“[t]he First Amendment does not prohibit practices
which by any realistic measure create none of the
dangers which it is designed to prevent and which
do not so directly or substantially involve the state
in religious exercise's or in the favoring of religion
as to have meaningful and practical impact.” 374
U.S., at 308, 83 S.Ct. 1560 (concurring opinion).      
 
That kind of practice is what we have here. I
recognize the danger of the slippery slope. Still,
where the Establishment Clause is at issue, we must
“distinguish between real threat and mere shadow.”
Ibid. Here, we have only the shadow.                         
 
In light of these considerations, I cannot agree with
today's plurality's analysis. See, e.g., ante, at 2860,
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n. 3, 2861-2862. Nor can I agree with Justice
SCALIA's **2872 dissent in McCreary County,
545 U.S., at ----, 125 S.Ct., at 2748, 2005 WL
1498988.I do agree with Justice O'CONNOR's
statement of principles in McCreary County, 545
U.S., at ----, 125 S.Ct., at 2746, 2005 WL 1498988,
though I disagree with *705 her evaluation of the
evidence as it bears on the application of those
principles to this case.                                                
 
I concur in the judgment of the Court.                       

 

 
 

 
**2873 
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*707 Justice STEVENS, with whom Justice 
GINSBURG joins, dissenting.                                    
The sole function of the monument on the grounds 
of Texas' State Capitol is to display the full text of 
one version of the Ten Commandments. The 
monument is not a work of art and does not refer to 
any event in the history of the State. It is 
significant because, and only because, it 
communicates the following message:                        
 
 

“I AM the LORD thy God. 
 
“Thou shalt have no other gods before me.                 
 
**2874 “Thou shalt not make to thyself any graven 
images.                                                                        
 
“Thou shalt not take the Name of the Lord thy God 
in vain.                                                                         
 
“Remember the Sabbath day, to keep it holy.             
 
“Honor thy father and thy mother, that thy days may 
be long upon the land which the Lord thy God 
giveth thee.                                                                  
 
“Thou shalt not kill.                                                    
 
“Thou shalt not commit adultery.                                
 
“Thou shalt not steal.                                                  
 
“Thou shalt not bear false witness against thy 
neighbor.                                                                     
 
“Thou shalt not covet thy neighbor's house.                
 
“Thou shalt not covet thy neighbor's wife, nor his 
manservant, nor his maidservant, nor his cattle, nor 
anything that is thy neighbor's.” See Appendix, 
infra.FN1                                                                     
 
 
              FN1. At the bottom of the message, the 
              observer learns that the display was “ 
              [p]resented to the people and youth of 
              Texas by the Fraternal Order of Eagles of
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              Texas” in 1961. See Appendix, infra.         
 
Viewed on its face, Texas' display has no purported
connection to God's role in the formation of Texas
or the founding of our Nation; nor does it provide
the reasonable observer with any basis to guess that
it was erected to honor any individual or
organization. The message transmitted by Texas'
chosen display is quite plain: This State endorses
the divine code of the “Judeo-Christian” God.           
 
*708 For those of us who learned to recite the King
James version of the text long before we understood
the meaning of some of its words, God's
Commandments may seem like wise counsel. The
question before this Court, however, is whether it is
counsel that the State of Texas may proclaim
without violating the Establishment Clause of the
Constitution. If any fragment of Jefferson's
metaphorical “wall of separation between church
and State” FN2 is to be prESERVED-IF THERE
REMAIns any meaning to the “wholesome ‘
neutrality’ of which this Court's [Establishment
Clause] cases speak,”School Dist. of Abington
Township v. Schempp, 374 U.S. 203, 222, 83 S.Ct.
1560, 10 L.Ed.2d 844 (1963)-a negative answer to
that question is mandatory.                                         
 
 
              FN2. Reynolds v. United States, 98 U.S.
              145, 164, 25 L.Ed. 244 (1879); see also
              Everson v. Board of Ed. of Ewing, 330
              U.S. 1, 16, 67 S.Ct. 504, 91 L.Ed. 711
              (1947).                                                          

 
I 

 
In my judgment, at the very least, the Establishment
Clause has created a strong presumption against the
display of religious symbols on public property.   
See, e.g., County of Allegheny v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492
U.S. 573, 650, 109 S.Ct. 3086, 106 L.Ed.2d 472
(1989) (STEVENS, J., concurring in part and
dissenting in part); Capitol Square Review and
Advisory Bd. v. Pinette, 515 U.S. 753, 797, 115
S.Ct. 2440, 132 L.Ed.2d 650 (1995) (STEVENS, J.,
dissenting). The adornment of our public spaces
                                                                                    

with displays of religious symbols and messages
undoubtedly provides comfort, even inspiration, to
many individuals who subscribe to particular faiths.
Unfortunately, the practice also runs the risk of “
offend[ing] nonmembers of the faith being
advertised as well as adherents who consider the
particular advertisement disrespectful.” Allegheny
County, 492 U.S., at 651, 109 S.Ct. 3086
(STEVENS, J., concurring in part and dissenting in
part).FN3                                                                     
 
 
              FN3. As Senator Danforth recently
              reminded us, “efforts to haul references of
              God into the public square, into schools
              and courthouses, are far more apt to divide
              Americans than to advance faith.”   
              Danforth, Onward, Moderate Christian
              Soldiers, N.Y. Times, June 17, 2005, p.
              A27.                                                              
 
**2875 *709 Government's obligation to avoid
divisiveness and exclusion in the religious sphere is
compelled by the Establishment and Free Exercise
Clauses, which together erect a wall of separation
between church and state.FN4 THIS
METAPHORICAL wall protects principles long
recognized and often recited in this Court's cases.   
The first and most fundamental of these principles,
one that a majority of this Court today affirms, is
that the Establishment Clause demands religious
neutrality-government may not exercise a
preference for one religious faith over another.   
See, e.g., McCreary County v. American Civil
Liberties Union of, Ky., 545 U.S., at ----, 125 S.Ct.,
at 2742-2743, 2005 WL 1498988.FN5 This
essential command, however, is not merely a
prohibition *710 against the government's
differentiation among religious sects. We have
repeatedly reaffirmed that neither a State nor the
FederalGovernment“can constitutionally pass laws
or impose requirements which aid all religions as
against non-believers, and neither can aid those
religions based on a belief in the existence of God
as against those religions founded on different
beliefs.” Torcaso v. Watkins, 367 U.S. 488, 495, 81
S.Ct. 1680, 6 L.Ed.2d 982 (1961) (footnote
omitted).FN6 This principle is based on the
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straightforward notion that governmental promotion
of orthodoxy is not saved by the aggregation of
several orthodoxies under the **2876 State's
banner. See Abington, 374 U.S., at 222, 83 S.Ct.
1560.                                                                           
 
 
              FN4. The accuracy and utility of this
              metaphor have been called into question.   
              See, e.g., Wallace v. Jaffree, 472 U.S. 38,
              106, 105 S.Ct. 2479, 86 L.Ed.2d 29 (1985)
              (REHNQUIST, J., dissenting); see
              generally P. Hamburger, Separation of
              Church and State (2002). Whatever one
              may think of the merits of the historical
              debate surrounding Jefferson and the “wall
              ” metaphor, this Court at a minimum has
              never questioned the concept of the “
              separation of church and state” in our First
              Amendment jurisprudence. THE CHIEF
              JUSTICE's opinion affirms that principle.
              Ante, at 2859 (demanding a “separation
              between church and state”). Indeed, even
              the Court that famously opined that “[w]e
              are a religious people whose institutions
              presuppose a Supreme Being,”Zorach v.
              Clauson, 343 U.S. 306, 313, 72 S.Ct. 679,
              96 L.Ed. 954 (1952), acknowledged that “
              [t]here cannot be the slightest doubt that
              the First Amendment reflects the
              philosophy that Church and State should
              be separated,”id., at 312, 72 S.Ct. 679.   
              The question we face is how to give
              meaning to that concept of separation.         
               
              FN5. There is now widespread consensus
              on this principle. See Everson at 330 U.S.
              15, 67 S.Ct. 504, 91 L.Ed. 711 (“Neither a
              state nor the FederalGovernment... can
              pass laws which aid one religion, aid all
              religions, or prefer one religion over
              another”); School Dist. of Abington
              Township v. Schempp, 374 U.S. 203, 226,
              83 S.Ct. 1560, 10 L.Ed.2d 844 (1963) (“In
              the relationship between man and religion,
              the State is firmly committed to a position
              of neutrality”); Larson v. Valente, 456
              U.S. 228, 244, 102 S.Ct. 1673, 72 L.Ed.2d
                                                                                    

              33 (1982) (“The clearest command of the
              Establishment Clause is that one religious
              denomination cannot be officially
              preferred over another”); see also Board
              of Ed. of Kiryas Joel Village School Dist.
              v. Grumet, 512 U.S. 687, 748, 114 S.Ct.
              2481, 129 L.Ed.2d 546 (1994) (SCALIA,
              J., dissenting) (“I have always believed ...
              that the Establishment Clause prohibits the
              favoring of one religion over others”); but
              see Church of Holy Trinity v. United States,
               143 U.S. 457, 470-471, 12 S.Ct. 511, 36
              L.Ed. 226 (1892).                                         
               
              FN6. In support of this proposition, the
              Torcaso Court quoted James Iredell, who
             in the course of debating the adoption of
              the Federal Constitution in North Carolina,
              stated: “ ‘It is objected that the people of
              America may perhaps choose
              representatives who have no religion at all,
              and that pagans and Mahometans may be
              admitted into offices. But how is it
              possible to exclude any set of men, without
              taking away that principle of religious
              freedom which we ourselves so warmly
              contend for?’ ” 367 U.S., at 495, n. 10, 81
              S.Ct. 1680 (quoting 4 J. Elliot, Debates in
              the Several State Conventions on the
              Adoption of the Federal Constitution 194
              (2d ed.1891)).                                               
 
Acknowledgments of this broad understanding of
the neutrality principle are legion in our cases.FN7

Strong arguments to the contrary have been raised
from time to time, perhaps the strongest in
then-Justice REHNQUIST's scholarly dissent*711
in Wallace v. Jaffree, 472 U.S. 38, 91-114, 105
S.Ct. 2479, 86 L.Ed.2d 29 (1985).FN8 Powerful as
his argument was, we squarely rejected it and
thereby reaffirmed the principle that the
Establishment Clause requires the same respect for
the atheist as it does for the adherent of a Christian
faith. As we wrote, “the Court has unambiguously
concluded that the individual freedom of conscience
protected by the First Amendment embraces the
right to select any religious faith or none at all.”
Id., at 52-53, 105 S.Ct. 2479.                                     
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              FN7. See Everson, 330 U.S., at 18, 67
              S.Ct. 504 (the Establishment Clause “
              requires the state to be ... neutral in its
              relations with groups of religious believers
              and non-believers”); Abington, 374 U.S.,
              at 216, 83 S.Ct. 1560 (rejecting the
              proposition that the Establishment Clause “
              forbids only governmental preference of
              one religion over another”); Wallace, 472
              U.S., at 52-55, 105 S.Ct. 2479 (the interest
              in “forestalling intolerance extends beyond
              intolerance among Christian sects-or even
              intolerance among ‘religions'-to
              encompass intolerance of the disbeliever
              and the uncertain”); cf. Zorach, 343 U.S.,
              at 325, 72 S.Ct. 679 (Jackson, J.,
              dissenting) (“The day that this country
              ceases to be free for irreligion it will cease
              to be free for religion-except for the sect
              that can win political power”).                     
               
              FN8. Justice SCALIA's dissent in the other
              Ten Commandments case we decide today,
              see McCreary County v. American Civil
              Liberties Union of Ky., 545 U.S., at ----,
              125 S.Ct., at 2727-2732, 2005 WL
              1498988, raises similar objections. I
              address these objections directly in Part III.
 
In restating this principle, I do not discount the
importance of avoiding an overly strict
interpretation of the metaphor so often used to
define the reach of the Establishment Clause. The
plurality is correct to note that “religion and
religious traditions” have played a “strong role ...
throughout our Nation's history.” Ante, at
2858.This Court has often recognized “an unbroken
history of official acknowledgment ... of the role of
religion in American life.” Lynch v. Donnelly, 465
U.S. 668, 674, 104 S.Ct. 1355, 79 L.Ed.2d 604
(1984); accord, Edwards v. Aguillard, 482 U.S.
578, 606-608, 107 S.Ct. 2573, 96 L.Ed.2d 510
(1987) (Powell, J., concurring). Given this history,
it is unsurprising that a religious symbol may at
times become an important feature of a familiar
landscape or a reminder of an important event in the
history of a community. The wall that separates the
church from the State does not prohibit the
                                                                                    

government from acknowledging the religious
beliefs and practices of the American people, nor
does it require governments to hide works of art or
historic memorabilia from public view just because
they also have religious significance.                         
 
This case, however, is not about historic
preservation or the mere recognition of religion.   
The issue is obfuscated rather than clarified by
simplistic commentary on the various *712 ways in
which religion has played a role in American life,
see ante, at 2858-2862 (plurality opinion), and by
the recitation of the many extant governmental “
acknowledgments” of the role the Ten
Commandments played in our Nation's heritage.FN9

Ante, at 2862, and n. 9. Surely, **2877 the mere
compilation of religious symbols, none of which
includes the full text of the Commandments and all
of which are exhibited in different settings, has only
marginal relevance to the question presented in this
case.                                                                            
 
 
              FN9. Though this Court has subscribed to
              the view that the Ten Commandments
              influenced the development of Western
              legal thought, it has not officially endorsed
              the far more specific claim that the Ten
              Commandments played a significant role
              in the development of our Nation's
              foundational documents (and the
              subsidiary implication that it has special
              relevance to Texas). Although it is
              perhaps an overstatement to characterize
              this latter proposition as “idiotic,” see Tr.
              of Oral Arg. 34, as one Member of the
              plurality has done, at the very least the
              question is a matter of intense scholarly
              debate. Compare Brief for Legal
              Historians and Law Scholars as Amicus
              Curiae in McCreary County v. American
              Civil Liberties Union of Ky., O.T.2004,
              No. 03-1693, with Brief for American
              Center for Law and Justice as Amicus
              Curiae. Whatever the historical accuracy
              of the proposition, the District Court
              categorically rejected respondents'
              suggestion that the State's actual purpose
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              in displaying the Decalogue was to signify
              its influence on secular law and Texas
              institutions. App. to Pet. for Cert. A-32.     
 
The monolith displayed on Texas Capitol grounds
cannot be discounted as a passive acknowledgment
of religion, nor can the State's refusal to remove it
upon objection be explained as a simple desire to
preserve a historic relic. This Nation's resolute
commitment to neutrality with respect to religion is
flatly inconsistent with the plurality's wholehearted
validation of an official state endorsement of the
message that there is one, and only one, God.            
 
 

II 
 
When the Ten Commandments monument was
donated to the State of Texas in 1961, it was not for
the purpose of commemorating a noteworthy event
in Texas history, signifying*713 the
Commandments' influence on the development of
secular law, or even denoting the religious beliefs of
Texans at that time. To the contrary, the donation
was only one of over a hundred largely identical
monoliths, and of over a thousand paper replicas,
distributed to state and local governments
throughout the Nation over the course of several
decades. This ambitious project was the work of
the Fraternal Order of Eagles, a well-respected
benevolent organization whose good works have
earned the praise of several Presidents.FN10              
 
 
              FN10. See Brief for Fraternal Order of
              Eagles as Amicus Curiae 2-3. The Order
              was formed in 1898 by six Seattle theater
              owners, promptly joined by actors,
              playwrights, and stagehands, and rapidly
              expanded to include a nationwide
              membership numbering over a million. Id.,
               at 1-2; see also Fraternal Order of
              Eagles v. Grand Aerie of Fraternal Order
              of Eagles Tenino Aerie No. 564, 148
              Wash.2d 224, 229, 59 P.3d 655, 657
              (2002) (en banc); Lahmann v. Grand
              Aerie of Fraternal Order of Eagles, 180
              Ore.App. 420, 422, 43 P.3d 1130, 1131
                                                                                    

              (2002).                                                          
 
As the story goes, the program was initiated by the
late Judge E.J. Ruegemer, a Minnesota juvenile
court judge and then-Chairman of the Eagles
National Commission on Youth Guidance.   
Inspired by a juvenile offender who had never heard
of the Ten Commandments, the judge approached
the Minnesota Eagles with the idea of distributing
paper copies of the Commandments to be posted in
courthouses nationwide. The State's Aerie
undertook this project and its popularity spread.   
When Cecil B. DeMille, who at that time was
filming the movie The Ten Commandments, heard
of the judge's endeavor, he teamed up with the
Eagles to produce the type of granite monolith now
displayed in front of the Texas Capitol and at
courthouse squares, city halls, and public parks
throughout the Nation. Granite was reportedly
chosen over DeMille's original suggestion of bronze
plaques to better replicate the original Ten
Commandments. FN11                                                
 
 
              FN11. See Books v. Elkhart, 235 F.3d 292,
              294-295 (C.A.7 2000); State v. Freedom
              From Religion Foundation, Inc., 898 P.2d
              1013, 1017 (Colo.1995) (en banc); see
              also U.S. Supreme Court will hear Ten
              Commandments Case in Early 2005, http://
              www.foe.com/tencomm 
              andments/index.html (all Internet materials
              as visited June 24, 2005, and available in
              Clerk of Court's case file).                            
 
**2878 *714 The donors were motivated by a
desire to “inspire the youth” and curb juvenile
delinquency by providing children with a “code of
conduct or standards by which to govern their
actions.” FN12 It is the Eagles' belief that
disseminating the message conveyed by the Ten
Commandments will help to persuade young men
and women to observe civilized standards of
behavior, and will lead to more productive lives.   
Significantly, although the Eagles' organization is
nonsectarian, eligibility for membership is premised
on a belief in the existence of a “Supreme Being.”
FN13 As described by the Eagles themselves:           
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              FN12. Brief for Fraternal Order of Eatles
              as Amicus Curiae Freedom From Religion
              Foundation, 898 P.2d, at 1017; accord,
              Tex. S. Con. Res. 16, 57th Leg. Reg. Sess.
              (1961) (“These plaques and monoliths
              have been presented by the Eagles to
              promote youth morality and to help stop
              the alarming increase in delinquency”); .     
               
              FN13. According to its articles of
              incorporation, the Eagles' purpose is to: “ ‘
              [U]nite fraternally for mutual benefit,
              protection, improvement, social enjoyment
              and association, all persons of good moral
              character who believe in a Supreme Being
              to inculcate the principles of liberty, truth,
              justice and equality ...’ ” Fraternal Order
              of Eagles, 148 Wash.2d, at 229, 59 P.3d,
              at 657. See also Aerie Membership
              Application-Fraternal Order of Eagles
              http://www.foe.com/membersh 
              ip/applications/aerie.html (“I, being of
              sound body and mind, and believing in the
              existence of a Supreme Being ...”).              
 
“ ‘In searching for a youth guidance program, [we]
recognized that there can be no better, no more
defined program of Youth Guidance, and adult
guidance as well, than the laws handed down by
God Himself to Moses more than 3000 years ago,
which laws have stood unchanged through the
years. They are a fundamental part of our lives, the
basis of all our laws for living, the foundation of our
relationship with our Creator, with our families and
with our fellow men. All the concepts we *715
live by-freedom, democracy, justice, honor-are
rooted in the Ten Commandments.                            
 
. . . . .                                                               
“ ‘The erection of these monoliths is to inspire all
who pause to view them, with a renewed respect for
the law of God, which is our greatest strength
against the forces that threaten our way of life.’ ”
Anderson v. Salt Lake City Corp., 348 F.Supp.
1170, 1172 (Utah 1972), rev'd, 475 F.2d 29
(C.A.10 1973).                                                            
 
 
                                                                                   

The desire to combat juvenile delinquency by
providing guidance to youths is both admirable and
unquestionably secular. But achieving that goal
through biblical teachings injects a religious
purpose into an otherwise secular endeavor. By
spreading the word of God and converting heathens
to Christianity, missionaries expect to enlighten
their converts, enhance their satisfaction with life,
and improve their behavior. Similarly, by
disseminating the “law of God”-directing fidelity to
God and proscribing murder, theft, and adultery-the
Eagles hope that this divine guidance will help
wayward youths conform their behavior and
improve their lives. In my judgment, the
significant secular by-products that are intended
consequences of religious instruction-indeed, of the
establishment of most religions-are not the type of “
secular” purposes that justify government
promulgation of sacred religious messages.               
 
Though the State of Texas may genuinely wish to
combat juvenile delinquency, and may rightly want
to honor the Eagles for their efforts, it cannot
effectuate these admirable purposes through an
explicitly religious medium. See Bowen v.
Kendrick, 487 U.S. 589, 639-640, 108 S.Ct. 2562,
101 L.Ed.2d 520 (1988) (Blackmun, J., dissenting) (
“It should be undeniable by now that religious
dogma may not be employed**2879 by
government even to accomplish laudable secular
purposes”). The State may admonish its citizens
not to lie, cheat, or steal, to honor their parents, and
to respect their neighbors' property; and it may do
so by printed words, in television commercials, or
on granite *716 monuments in front of its public
buildings. Moreover, the State may provide its
schoolchildren and adult citizens with educational
materials that explain the important role that our
forebears' faith in God played in their decisions to
select America as a refuge from religious
persecution, to declare their independence from the
British Crown, and to conceive a new Nation. See
Edwards, 482 U.S., at 606-608, 107 S.Ct. 2573
(Powell, J., concurring). The message at issue in
this case, however, is fundamentally different from
either a bland admonition to observe generally
accepted rules of behavior or a general history
lesson.                                                                         
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The reason this message stands apart is that the
Decalogue is a venerable religious text.FN14 As
we held 25 years ago, it is beyond dispute that “
[t]he Ten Commandments are undeniably a sacred
text in the Jewish and Christian faiths.” Stone v.
Graham, 449 U.S. 39, 41, 101 S.Ct. 192, 66
L.Ed.2d 199 (1980)(per curiam) For many
followers, the Commandments represent the literal
word of God as spoken to Moses and repeated to
his followers after descending from Mount Sinai.   
The message conveyed by the Ten Commandments
thus cannot be analogized to an appendage to a
common article of commerce (“In God we Trust”)
or an incidental part of a familiar recital (“God save
the United States and this honorable Court”).   
Thankfully, the plurality does not attempt to
minimize the religious significance of the Ten
Commandments. Ante, at 2863 (“Of course, the
Ten Commandments are religious-they were so
viewed at their inception and so remain”); ante, at
2865 (THOMAS, J., concurring); see also
McCreary County v. *717 American Civil Liberties
Union of Ky., 545 U.S., at ----, 125 S.Ct., at 2758,
2005 WL 1498988 (SCALIA, J., dissenting).   
Attempts to secularize what is unquestionably a
sacred text defy credibility and disserve people of
faith.                                                                           
 
 
              FN14. In County of Allegheny v. American
              Civil Liberties Union, Greater Pittsburgh
              Chapter, 492 U.S. 573, 109 S.Ct. 3086,
              106 L.Ed.2d 472 (1989), I noted that
              certain displays of religious images may
              convey “an equivocal message, perhaps of
              respect for Judaism, for religion in general,
              or for law.” Id., at 652, 109 S.Ct. 3086
              (opinion concurring in part and dissenting
              in part). It is rather misleading, however,
              to quote my comment in that case to imply
              that I was referring to the text of the Ten
              Commandments simpliciter. See
              McCreary County, 545 U.S., at ----, 125
              S.Ct., at 2754-2755, 2005 WL 1498988.     
 
The profoundly sacred message embodied by the
text inscribed on the Texas monument is
emphasized by the especially large letters that
                                                                                    

identify its author: “I AM the LORD thy God.”   
See Appendix, infra. It commands present worship
of Him and no other deity. It directs us to be
guided by His teaching in the current and future
conduct of all of our affairs. It instructs us to
follow a code of divine law, some of which has
informed and been integrated into our secular legal
code (“Thou shalt not kill”), but much of which has
not (“Thou shalt not make to thyself any graven
images .... Thou shalt not covet”).                              
 
Moreover, despite the Eagles' best efforts to choose
a benign nondenominational text,FN15 the Ten
Commandments display **2880 projects not just a
religious, but an inherently sectarian message.   
There are many distinctive versions of the
Decalogue, ascribed to by different religions and
even different denominations within a particular
faith; to a pious and learned observer, these
differences may be of enormous religious*718
significance.FN16 See Lubet, The Ten
Commandments in Alabama, 15 Constitutional
Commentary 471, 474-476 (Fall 1998). In
choosing to display this version of the
Commandments, Texas tells the observer that the
State supports this side of the doctrinal religious
debate. The reasonable observer, after all, has no
way of knowing that this text was the product of a
compromise, or that there is a rationale of any kind
for the text's selection.FN17                                        
 
 
              FN15. See ante, at 2869 (BREYER, J.,
              concurring in judgment). Despite the
              Eagles' efforts, not all of the monuments
              they donated in fact conform to a “
              universally-accepted” text. Compare, e.g.,
              Appendix, infra (including the command
              that “Thou shalt not make to thyself any
              graven images”), and Adland v. Russ, 307
              F.3d 471, 475 (C.A.6 2002) (same), with
              Freedom From Religion Foundation, 898
              P.2d, at 1016 (omitting that command
             altogether). The distinction represents a
              critical divide between the Protestant and
              Catholic faiths. During the Reformation,
              Protestants destroyed images of the Virgin
              Mary and of Jesus Christ that were
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              venerated in Catholic churches. Even
              today there is a notable difference between
              the imagery in different churches, a
              difference that may in part be attributable
              to differing understandings of the meaning
              of what is the Second Commandment in
              the King James Bible translation and a
              portion of the First Commandment in the
              Catholic translation. See Finkelman, The
              Ten Commandments on the Courthouse
              Lawn and Elsewhere, 73 Ford. L.Rev.
              1477, 1493-1494 (2005).(hereinafter
              Finkelman).                                                  
               
              FN16. For example, in the Jewish version
              of the Sixth Commandment God
              commands: “You shall not murder”;
              whereas, the King James interpretation of
              the same command is: “Thou shalt not kill.
              ” Compare W. Plaut, The Torah: A
              Modern Commentary 534 (1981), with
              Appendix, infra. The difference between
              the two versions is not merely semantic;
              rather, it is but one example of a deep
              theological dispute. See Finkelman, at
              1481-1500; Maier, Enumerating the
              Decalogue; Do We Number the Ten
              Commandments Correctly? 16 Concordia
              J. 18, 18-26 (1990). Varying
              interpretations of this Commandment
              explain the actions of vegetarians who
              refuse to eat meat, pacifists who refuse to
              work for munitions makers, prison officials
              who refuse to administer lethal injections
              to death row inmates, and pharmacists who
              refuse to sell morning-after pills to women.
               See Finkelman, at 1494-1496; Brief for
              American Jewish Congress et al. as Amici
              Curiae 22-23. Although the command is
              ambiguous, its power to motivate
              like-minded interpreters of its message
              cannot be denied.                                          
               
              FN17. Justice SCALIA's willingness to
              dismiss the distinct textual versions
              adhered to by different faiths in the name
              of generic “monotheism” based on mere
              speculation regarding their significance,
                                                                                    

              McCreary County, 545 U.S., at ----, 125
              S.Ct., at 2758, post, at 19, 2005 WL
              1498988, is not only somewhat ironic, see
              A. Scalia, A Matter of Interpretation 23-25
              (1997), but also serves to reinforce the
              concern that interjecting government into
              the religious sphere will offend “adherents
              who consider the particular advertisement
              disrespectful.” Allegheny County, 492
              U.S., at 651, 109 S.Ct. 3086 (STEVENS,
              J., concurring in part and dissenting in
              part).                                                             
 
The Establishment Clause, if nothing else, prohibits
government from “specifying details upon which
men and women who believe in a benevolent,
omnipotent Creator and Ruler of the world are
known to differ.” Lee v. Weisman, 505 U.S. 577,
641, 112 S.Ct. 2649, 120 L.Ed.2d 467 (1992)
(SCALIA, J., dissenting). Given that the chosen
text inscribed on the Ten Commandments
monument invariably places the State at the center
of a serious *719 sectarian dispute, the display is
unquestionably unconstitutional under our case law.
See Larson v. Valente, 456 U.S. 228, 244, 102
S.Ct. 1673, 72 L.Ed.2d 33 (1982) (“The clearest
command of the Establishment Clause is that one
religious denomination cannot be officially
preferred over another”).                                            
 
Even if, however, the message of the monument,
despite the inscribed text, fairly could be said to
represent the belief system of all Judeo-Christians,
it would still run afoul of the Establishment Clause
**2881 by prescribing a compelled code of conduct
from one God, namely a Judeo-Christian God, that
is rejected by prominent polytheistic sects, such as
Hinduism, as well as nontheistic religions, such as
Buddhism.FN18 See, e.g., Allegheny County, 492
U.S., at 615, 109 S.Ct. 3086 (opinion of Blackmun,
J.) (“The simultaneous endorsement of Judaism and
Christianity is no less constitutionally infirm than
the endorsement of Christianity alone”). And, at
the very least, the text of the Ten Commandments
impermissibly commands a preference for religion
over irreligion. See, e.g., id., at 590, 109 S.Ct.
3086 (The Establishment Clause “guarantee[s]
religious liberty and equality to the ‘infidel, the
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atheist, or the adherent *720 of a non-Christian faith
such as Islam or Judaism’ ” (quoting Wallace, 472
U.S., at 52, 105 S.Ct. 2479)). Any of those bases,
in my judgment, would be sufficient to conclude
that the message should not be proclaimed by the
State of Texas on a permanent monument at the seat
of its government.                                                       
 
 
              FN18. See Brief for Hindu American
              Foundation et al. as Amici Curiae.   
              Though Justice SCALIA disagrees that
              these sentiments are consistent with the
              Establishment Clause, he does not deny
              that our cases wholeheartedly adopt this
              expression of neutrality. Instead, he
              suggests that this Court simply discard
              what he terms the “say-so of earlier Courts,
              ” based in part on his own “say-so” that
              nonmonotheists make up a statistically
              insignificant portion of this Nation's
              religious community. McCreary County,
              545 U.S., at ----, 125 S.Ct., at 2730, 2005
              WL 1498988.Besides marginalizing the
              belief systems of more than 7 million
              Americans by deeming them unworthy of
              the special protections he offers
              monotheists under the Establishment
              Clause, Justice SCALIA's measure of
              analysis may be cause for concern even for
              the self-proclaimed “popular” religions of
              Islam and Judaism. The number of
              Buddhists alone is nearly equal to the
              number of Muslims in this country, and
              while those of the Islamic and Jewish
              faiths only account for 2.2% of all
              believers, Christianity accounts for 95.5%.
              See U.S. Dept. of Commerce, Bureau of
              Census, Statistical Abstract of the United
              States: 2004-2005, p. 55 (124th ed.   
              2004) (Table No. 67).                                   
 
I do not doubt that some Texans, including those
elected to the Texas Legislature, may believe that
the statues displayed on the Texas Capitol grounds,
including the Ten Commandments monument,
reflect the “ideals ... that compose Texan identity.”   
Tex. H. Con. Res. 38, 77th Leg. Reg. Sess. (2001).
                                                                                    

But Texas, like our entire country, is now a much
more diversified community than it was when it
became a part of the United States or even when the
monument was erected. Today there are many
Texans who do not believe in the God whose
Commandments are displayed at their seat of
government. Many of them worship a different
god or no god at all. Some may believe that the
account of the creation in the Book of Genesis is
less reliable than the views of men like Darwin and
Einstein. The monument is no more an expression
of the views of every true Texan than was the “Live
Free or Die” motto that the State of New Hampshire
placed on its license plates in 1969 an accurate
expression of the views of every citizen of New
Hampshire. See Wooley v. Maynard, 430 U.S.
705, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977).              
 
Recognizing the diversity of religious and secular
beliefs held by Texans and by all Americans, it
seems beyond peradventure that allowing the seat of
government to serve as a stage for the propagation
of an unmistakably Judeo-Christian message of
piety would have the tendency to make
nonmonotheists and nonbelievers “feel like
[outsiders] in matters of faith, and [strangers] in the
political community.” Pinette, 515 U.S., at 799,
115 S.Ct. 2440 (STEVENS, J., dissenting). “
[D]isplays of this kind inevitably have a greater
tendency to emphasize sincere and deeply felt
differences among individuals than to achieve an
ecumenical goal.” Allegheny County, 492*721
U.S., at 651, 109 S.Ct. 3086 (STEVENS, J., **2882
concurring in part and dissenting in part).FN19         
 
 
              FN19. The fact that this particular display
              has stood unchallenged for over forty years
              does not suggest otherwise. One need
              look no further than the deluge of cases
              flooding lower courts to realize the discord
              these displays have engendered. See, e.g.,
              Mercier v. Fraternal Order of Eagles, 395
              F.3d 693 (C.A.7 2005); ACLU Nebraska
              Foundation v. Plattsmouth, 358 F.3d 1020
              (C.A.8 2004); Adland v. Russ, 307 F.3d
              471 (C.A.6 2002); Summum v. Ogden,
              297 F.3d 995 (C.A.10 2002); Books v.
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              Elkhart, 235 F.3d 292 (C.A.7 2000); State
              v. Freedom From Religion Foundation,
              Inc., 898 P.2d 1013 (Colo.1995);
              Anderson v. Salt Lake City Corp., 475
              F.2d 29 (C.A.10 1973).                                
 
Even more than the display of a religious symbol on
government property, see Pinette, 515 U.S., at 797,
115 S.Ct. 2440 (STEVENS, J., dissenting);
Allegheny County, 492 U.S., at 650-651, 109 S.Ct.
3086 (STEVENS, J., concurring in part and
dissenting in part), displaying this sectarian text at
the state capitol should invoke a powerful
presumption of invalidity. As Justice SOUTER's
opinion persuasively demonstrates, the physical
setting in which the Texas monument is
displayed-far from rebutting that
presumption-actually enhances the religious content
of its message. See post, at 2895-2896. The
monument's permanent fixture at the seat of Texas
government is of immense significance. The fact
that a monument:                                                        
“is installed on public property implies official
recognition and reinforcement of its message. That
implication is especially strong when the sign stands
in front of the seat of the government itself. The ‘
reasonable observer’ of any symbol placed
unattended in front of any capitol in the world will
normally assume that the sovereign-which is not
only the owner of that parcel of real estate but also
the lawgiver for the surrounding territory-has
sponsored and facilitated its message.” Pinette, 515
U.S., at 801-802, 115 S.Ct. 2440 (STEVENS, J.,
dissenting).                                                                 
 
 
Critical examination of the Decalogue's prominent
display at the seat of Texas government, rather than
generic citation *722 to the role of religion in
American life, unmistakably reveals on which side
of the “slippery slope,” ante, at 2871 (BREYER, J.,
concurring in judgment), this display must fall.   
God, as the author of its message, the Eagles, as the
donor of the monument, and the State of Texas, as
its proud owner, speak with one voice for a
common purpose-to encourage Texans to abide by
the divine code of a “Judeo-Christian” God. If this
message is permissible, then the shining principle of
                                                                                    

neutrality to which we have long adhered is nothing
more than mere shadow.                                             
 
 

III 
 
The plurality relies heavily on the fact that our
Republic was founded, and has been governed since
its nascence, by leaders who spoke then (and speak
still) in plainly religious rhetoric. THE CHIEF
JUSTICE cites, for instance, George Washington's
1789 Thanksgiving Proclamation in support of the
proposition that the Establishment Clause does not
proscribe official recognition of God's role in our
Nation's heritage, ante, at 2861.FN20 Further, the
plurality emphatically endorses**2883 the
seemingly timeless recognition that our “institutions
presuppose a Supreme Being,” ante, at 2859.Many
of the submissions made to this Court by the parties
and amici, in accord with the plurality's opinion,
have relied on the ubiquity of references to God
throughout our history.                                               
 
 
              FN20. This is, of course, a rhetorical
              approach not unique to the plurality's
              opinion today. Appeals to such religious
              speeches have frequently been used in
             support of governmental transmission of
              religious messages. See, e.g., Wallace,
              472 U.S., at 98-104, 105 S.Ct. 2479
              (REHNQUIST, J., dissenting); Lee v.
              Weisman, 505 U.S. 577, 633-636, 112
              S.Ct. 2649, 120 L.Ed.2d 467 (1992)
              (SCALIA, J., dissenting); Santa Fe
              Independent School Dist. v. Doe, 530 U.S.
              290, 318, 120 S.Ct. 2266, 147 L.Ed.2d
              295 (2000) (REHNQUIST, C. J.,
              dissenting); cf. Lynch v. Donnelly, 465
              U.S. 668, 675-676, 104 S.Ct. 1355, 79
              L.Ed.2d 604 (1984).                                     
 
The speeches and rhetoric characteristic of the
founding era, however, do not answer the question
before us. I have already explained why Texas'
display of the full text of the Ten Commandments,
given the content of the actual display *723 and the
context in which it is situated, sets this case apart
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from the countless examples of benign government
recognitions of religion. But there is another
crucial difference. Our leaders, when delivering
public addresses, often express their blessings
simultaneously in the service of God and their
constituents. Thus, when public officials deliver
public speeches, we recognize that their words are
not exclusively a transmission from the government
because those oratories have embedded within them
the inherently personal views of the speaker as an
individual member of the polity.FN21 The
permanent placement of a textual religious display
on state property is different in kind; it
amalgamates otherwise discordant individual views
into a collective statement of government approval.
Moreover, the message never ceases to transmit
itself to objecting viewers whose only choices are to
accept the message or to ignore the offense by
averting their gaze. Cf. Allegheny County, 492
U.S., at 664, 109 S.Ct. 3086 (KENNEDY, J.,
concurring in judgment in part and dissenting in
part); ante, at 2867 (THOMAS, J., concurring). In
this sense, although Thanksgiving Day
proclamations and inaugural speeches undoubtedly
seem official, in most circumstances they will not
constitute the sort of governmental endorsement of
religion at which the separation of church and state
is aimed.FN22                                                             
 
 
              FN21. It goes without saying that the
              analysis differs when a listener is coerced
              into listening to a prayer. See, e.g., Santa
              Fe Independent School Dist., 530 U.S., at
              308-312, 120 S.Ct. 2266.                             
               
              FN22. With respect to the “legislative
              prayers” cited approvingly by THE CHIEF
              JUSTICE, ante, at 2861-2862, I reiterate
              my view that “the designation of a member
              of one religious faith to serve as the sole
              official chaplain of a state legislature for a
              period of 16 years constitutes the
              preference of one faith over another in
              violation of the Establishment Clause.”
              Marsh v. Chambers, 463 U.S. 783, 823,
              103 S.Ct. 3330, 77 L.Ed.2d 1019 (1983)
              (STEVENS, J., dissenting). Thus, Justice
                                                                                    

              Scalia and I are in agreement with respect
              to at least one point-this Court's decision in
              Marsh “ignor[ed] the neutrality principle”
              at the heart of the Establishment Clause.
              McCreary County, 545 U.S., at ----, 125
              S.Ct., at 2751-2752, 2005 WL 1498988
              (SCALIA, J., dissenting).                             
 
*724 The plurality's reliance on early religious
statements and proclamations made by the Founders
is also problematic because those views were not
espoused at the Constitutional Convention in 1787
FN23 nor enshrined in the Constitution's text.   
Thus, the presentation of these religious statements
as a unified historical narrative is bound to paint a
misleading picture. It does so here. In according
deference to the statements of George Washington
and John Adams, THE CHIEF JUSTICE and
Justice SCALIA, see ante, at 2861 (plurality
opinion); McCreary County, 545 U.S., at ----, 125
S.Ct., at 2749, 2005 WL 1498988 (dissenting
opinion), fail to account**2884 for the acts and
publicly espoused views of other influential leaders
of that time. Notably absent from their historical
snapshot is the fact that Thomas Jefferson refused
to issue the Thanksgiving proclamations that
Washington had so readily embraced based on the
argument that to do so would violate the
Establishment Clause.FN24 THE CHIEF JUSTICE
and Justice SCALIA disregard the substantial
debates that took place regarding the
constitutionality of the early proclamations and acts
they cite, see, e.g., Letter from James Madison to
Edward Livingston (July 10, 1822), in 5 Founders'
Constitution 105-106 (arguing that Congress'
appointment of Chaplains to be paid from the
National Treasury was “not with my approbation”
and was a “deviation” from the principle of “
immunity of Religion from civil *725 jurisdiction”),
FN25 and paper over the fact that Madison more
than once repudiated the views attributed to him by
many, stating unequivocally that with respect to
government's involvement with religion, the “ ‘
tendency to a usurpation on one side, or the other,
or to a corrupting coalition or alliance between
them, will be best guarded against by an entire
abstinence of the Government from interference, in
any way whatever, beyond the necessity of
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preserving public order, & protecting each sect
against trespasses on its legal rights by others.’ ” FN26

                                                                           
 
 
              FN23. See, e.g., J. Hutson, Religion and
              the Founding of the American Republic 75
              (1998) (noting the dearth of references to
              God at the Philadelphia Convention and
              that many contemporaneous observers of
              the Convention complained that “the
              Framers had unaccountably turned their
              backs on the Almighty” because they “ ‘
              found the Constitution without any
              acknowledgement of God’ ”).                      
               
              FN24. See Letter from Thomas Jefferson
              to Rev. S. Miller (Jan. 23, 1808), in 5 The
              Founders' Constitution 98, (P. Kurland &
              R. Lerner eds. 1987) hereinafter founders'
              Constitution, ; 11 Jefferson's Writings
              428-430 (1905); see also Lee, 505 U.S., at
              623-625, 112 S.Ct. 2649 (SOUTER, J.,
              concurring) (documenting history); Lynch,
              465 U.S., at 716, n. 23, 104 S.Ct. 1355
              (Brennan, J., dissenting) (same).                  
               
              FN25. See also James Madison, Detached
              Memoranda, in 5 Founders' Constitution
              103-104. Madison's letter to Livingston
              further argued that: “There has been
              another deviation from the strict principle
              in the Executive Proclamations of fasts &
              festivals, so far, at least, as they have
              spoken the language of injunction, or have
              lost sight of the equality of all religious
              sects in the eve of the Constitution ....
              Notwithstanding the general progress made
              within the two last centuries in favor of
              this branch of liberty, & the full
              establishment of it, in some parts of our
              Country, there remains in others a strong
              bias towards the old error, that without
              some sort of alliance or coalition between
              [Government] & Religion neither can be
              duly supported. Such indeed is the
              tendency to such a coalition, and such its
              corrupting influence on both the parties,
                                                                                   

              that the danger cannot be too carefully
              guarded [against] .... Every new &
              successful example therefore of a perfect
              separation between ecclesiastical and civil
              matters, is of importance. And I have no
              doubt that every new example, will
              succeed, as every past one has done, in
              shewing that religion & [Government] will
              both exist in greater purity, the less they
              are mixed together.” Id., at 105-106.           
               
              FN26. Religion and Politics in the Early
              Republic 20-21 (D. Dreisbach ed.1996)
              (hereinafter Dreisbach) (quoting Letter
              from James Madison to Jasper Adams
              (1833)). See also Letter from James
              Madison to Edward Livingston (July 10,
              1822), in 5 Founders' Constitution 106 (“
              We are teaching the world the great truth
              that [governments] do better without Kings
              & Nobles than with them. The merit will
              be doubled by the other lesson that
              Religion flourishes in greater purity,
              without than with the aid of [government]”
              ).                                                                   
 
These seemingly nonconforming sentiments should
come as no surprise. Not insignificant numbers of
colonists came to this country with memories of
religious persecution by *726 monarchs on the
other side of the Atlantic. See A. Stokes & L.
Pfeffer, Church and State in the United States 3-23
(rev. ed.1964). Others experienced religious
intolerance at the hands of colonial Puritans, who
regrettably failed to practice the tolerance that some
of their contemporaries preached. Engel v. Vitale,
370 U.S. 421, 427-429, 82 S.Ct. 1261, 8 L.Ed.2d
601 (1962). THE CHIEF JUSTICE and Justice
SCALIA ignore the separationist impulses-in
accord with the **2885 principle of “neutrality”
-that these individuals brought to the debates
surrounding the adoption of the Establishment
Clause.FN27                                                                
 
 
              FN27. The contrary evidence cited by
              THE CHIEF JUSTICE and Justice
              SCALIA only underscores the obvious fact
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              that leaders who have drafted and voted
              for a text are eminently capable of
              violating their own rules. The first
              Congress was-just as the present Congress
              is-capable of passing unconstitutional
              legislation. Thus, it is no answer to say
              that the Founders' separationist impulses
              were “plainly rejected” simply because the
              first Congress enacted laws that
              acknowledged God. See McCreary
              County, 545 U.S., at ----, 125 S.Ct., at
              2754-2755, 2005 WL 1498988 (SCALIA,
              J., dissenting). To adopt such an
              interpretive approach would misguidedly
              give authoritative weight to the fact that
              the Congress that proposed the Fourteenth
              Amendment also enacted laws that
              tolerated segregation, and the fact that 10
              years after proposing the First Amendment
              Congress enacted the Alien and Sedition
              Act, which indisputably violated our
              present understanding of the First
              Amendment. See n. 34, infra; Lee, 505
              U.S., at 626, 112 S.Ct. 2649 (SOUTER, J.,
              concurring).                                                  
 
Ardent separationists aside, there is another critical
nuance lost in the plurality's portrayal of history.   
Simply put, many of the Founders who are often
cited as authoritative expositors of the
Constitution's original meaning understood the
Establishment Clause to stand for a narrower
proposition than the plurality, for whatever reason,
is willing to accept. Namely, many of the Framers
understood the word “religion” in the Establishment
Clause to encompass only the various sects of
Christianity.                                                                
 
The evidence is compelling. Prior to the
Philadelphia Convention, the States had begun to
protect “religious freedom” in their various
constitutions. Many of those provisions, however,
restricted “equal protection” and “free exercise”
*727 to Christians, and invocations of the divine
were commonly understood to refer to Christ.FN28

That historical background likely informed the
Framers' understanding of the First Amendment.   
Accordingly, one influential thinker wrote of the
                                                                                   

First Amendment that “ ‘[t]he meaning of the term “
establishment” in this amendment unquestionably
is, the preference and establishment given by law to
one sect of Christians over every other.’ ” Jasper
Adams, The Relation of Christianity to Civil
Government in the United States (Feb. 13, 1833)
(quoted in Dreisbach 16). That definition tracked
the understanding of the text Justice Story adopted
in his famous Commentaries, in which he wrote that
the “real object” of the Clause was                            
 
 
              FN28. See, e.g., Strang, The Meaning of “
              Religion” in the First Amendment, 40
              Duquesne L.Rev. 181, 220-223 (2002).       
 
“not to countenance, much less to advance
Mahometanism, or Judaism, or infidelity, by
prostrating Christianity; but to exclude all rivalry
among Christian sects, and to prevent any national
ecclesiastical establishment, which should give to
an hierarchy the exclusive patronage of the
nationalgovernment. It thus sought to cut off the
means of religious persecution, (the vice and pest of
former ages,) and the power of subverting the rights
of conscience in matters of religion, which had been
trampled upon almost from the days of the Apostles
to the present age.” J. Story, Commentaries on the
Constitution of the United States § 991, p. 701 (R.
Rotunda & J. Nowak eds.1987) (hereinafter Story);
see also Wallace, 472 U.S., at 52-55, and n. 36, 105
S.Ct. 2479.FN29                                                         
 
 
              FN29. Justice Story wrote elsewhere that “
              ‘Christianity is indispensable to the true
              interests & solid foundations of all free
              governments. I distinguish ... between the
              establishment of a particular sect, as the
              Religion of the State, & the Establishment
              of Christianity itself, without any
              preference of any particular form of it. I
             know not, indeed, how any deep sense of
              moral obligation or accountableness can be
              expected to prevail in the community
              without a firm persuasion of the great
              Christian Truths.’‘ Letter to Jasper
              Adams (May 14, 1833) quoted in
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              Dreisbach 19.                                                
 
**2886 *728 Along these lines, for nearly a century
after the founding, many accepted the idea that
America was not just a religious Nation, but “a
Christian nation.” Church of Holy Trinity v. United
States, 143 U.S. 457, 471, 12 S.Ct. 511, 36 L.Ed.
226 (1892).FN30                                                         
 
 
              FN30. See 143 U.S., at 471, 12 S.Ct. 511 (
              “ ‘[W]e are a Christian people, and the
              morality of the country is deeply ingrafted
              upon Christianity, and not upon the
              doctrines or worship of ... imposters' ”
              (quoting People v. Ruggles, 8 Johns. 290,
              295 (N.Y.1811))); see also Vidal v.
              Philadelphia, 2 How. 127, 198-199, 11
              L.Ed. 205 (1844). These views should not
              be read as those of religious zealots.   
              Chief Justice Marshall himself penned the
              historical genesis of the Court's assertion
              that our “ ‘institutions presuppose a
              Supreme Being,’ ‘ see Zorach, 343 U.S.,
              at 313, 72 S.Ct. 679, writing that the “
              American population is entirely Christian,
              & with us, Christianity & Religion are
              identified. It would be strange, indeed, if
              with such a people, our institutions did not
              presuppose Christianity, & did not often
              refer to it, & exhibit relations with it.’‘
              Letter from John Marshall to Jasper
              Adams (May 9, 1833) (quoted in
              Dreisbach 18-19). Accord, Story § 988,
              at 700 (“[A]t the time of the adoption of
              the constitution, ... the general, if not the
              universal, sentiment in America was, that
              Christianity ought to receive
              encouragement from the state ...)”.              
 
The original understanding of the type of “religion”
that qualified for constitutional protection under the
Establishment Clause likely did not include those
followers of Judaism and Islam who are among the
preferred “monotheistic” religions Justice SCALIA
has embraced in his McCreary County opinion.   
See post, at 2753 (dissenting opinion).FN31 *729
The inclusion of Jews and Muslims inside the
                                                                                   

category of constitutionally favored religions surely
would have shocked Chief Justice Marshall and
Justice Story. Indeed, Justice SCALIA is unable to
point to any persuasive historical evidence or
entrenched traditions in support of his decision to
give specially preferred constitutional status to all
monotheistic religions. Perhaps this is because the
history of the Establishment Clause's original
meaning just as strongly supports a preference for
Christianity as it does a preference for monotheism.
Generic references to “God” hardly constitute
evidence that those who spoke the word meant to be
inclusive of all monotheistic believers; nor do such
references demonstrate that those who heard the
word spoken understood it broadly to include all
monotheistic faiths. See supra, at 2885. Justice
SCALIA's inclusion of Judaism and Islam is a
laudable act of religious tolerance, but it is one that
is unmoored from the Constitution's history and
text, and moreover one that is patently arbitrary in
its inclusion of some, but exclusion of other (e.g.,
Buddhism), widely practiced non-Christian
religions. See supra, at **2887 2879, 2880, and n.
16 (noting that followers of Buddhism nearly equal
the number of Americans who follow Islam).   
Given the original understanding of the men who
championed our “Christian nation”-men who had no
cause to view anti-Semitism or contempt for atheists
as problems worthy of civic concern-one must ask
whether Justice SCALIA “has not had the courage
(or the foolhardiness) to apply [his originalism]
principle consistently.” McCreary County, 545
U.S., at ----, 125 S.Ct., at 2751, 2005 WL 1498988. 
 
 
              FN31. Justice SCALIA's characterization
              of this conclusion as nothing more than my
              own personal “assurance” is misleading to
              say the least. McCreary County, 545
              U.S., at ----, 125 S.Ct., at 2754-2755, 2005
              WL 1498988. Reliance on our Nation's
              early constitutional scholars is common in
              this Court's opinions. In particular, the
              author of the plurality once noted that “
              Joseph Story, a Member of this Court from
              1811 to 1845, and during much of that
              time a professor at the Harvard Law
              School, published by far the most
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              comprehensive treatise on the United
              States Constitution that had then appeared.”
               Wallace, 472 U.S., at 104, 105 S.Ct.
              2479 (REHNQUIST, J., dissenting). And
              numerous opinions of this Court, including
              two notable opinions authored by Justice
              SCALIA, have seen it fit to give
              authoritative weight to Joseph Story's
              treatise when interpreting other
              constitutional provisions. See, e.g.,
              United States v. Gaudin, 515 U.S. 506,
              510-511, 115 S.Ct. 2310, 132 L.Ed.2d 444
              (1995) (Fifth Amendment); Harmelin v.
              Michigan, 501 U.S. 957, 981-982, 111
              S.Ct. 2680, 115 L.Ed.2d 836 (1991)
              (Eighth Amendment).                                   
 
Indeed, to constrict narrowly the reach of the
Establishment Clause to the views of the Founders
would lead to more than this unpalatable result; it
would also leave us with an unincorporated
constitutional provision-in other words, one that
limits only the federal establishment of “a national
religion.” See Elk Grove Unified School Dist. v.
Newdow, 542 *730 U.S. 1, 45, 50, 51 124 S.Ct.
2301, 159 L.Ed.2d 98 (2004) (THOMAS, J.,
concurring in judgment); cf. A. Amar, The Bill of
Rights 36-39 (1998). Under this view, not only
could a State constitutionally adorn all of its public
spaces with crucifixes or passages from the New
Testament, it would also have full authority to
prescribe the teachings of Martin Luther or Joseph
Smith as the official state religion. Only the
FederalGovernment would be prohibited from
taking sides, (and only then as between Christian
sects).                                                                          
 
A reading of the First Amendment dependent on
either of the purported original meanings expressed
above would eviscerate the heart of the
Establishment Clause. It would replace Jefferson's
“wall of separation” with a perverse wall of
exclusion-Christians inside, non-Christians out. It
would permit States to construct walls of their own
choosing-Baptists inside, Mormons out; Jewish
Orthodox inside, Jewish Reform out. A Clause so
understood might be faithful to the expectations of
some of our Founders, but it is plainly not worthy of
                                                                                    

a society whose enviable hallmark over the course
of two centuries has been the continuing expansion
of religious pluralism and tolerance. Cf. Abington,
374 U.S., at 214, 83 S.Ct. 1560; Zelman v.
Simmons-Harris, 536 U.S. 639, 720, 723, 122 S.Ct.
2460, 153 L.Ed.2d 604 (2002) (BREYER, J.,
dissenting).                                                                 
 
Unless one is willing to renounce over 65 years of
Establishment Clause jurisprudence and cross back
over the incorporation bridge, see Cantwell v.
Connecticut, 310 U.S. 296, 303, 60 S.Ct. 900, 84
L.Ed. 1213 (1940), appeals to the religiosity of the
Framers ring hollow.FN32 But even if **2888
there were a coherent way to embrace *731
incorporation with one hand while steadfastly
abiding by the Founders' purported religious views
on the other, the problem of the selective use of
history remains. As the widely divergent views
espoused by the leaders of our founding era plainly
reveal, the historical record of the preincorporation
Establishment Clause is too indeterminate to serve
as an interpretive North Star.FN33                             
 
 
              FN32. Justice SCALIA's answer-that
              incorporation does not empty “the
              incorporated provisions of their original
              meaning,”McCreary County, post, at ---
              U.S., at ----, 125 S.Ct., at 2755-2756, 2005
              WL 1498988-ignores the fact that the
              Establishment Clause has its own unique
              history. There is no evidence, for
              example, that incorporation of the
              Confrontation Clause ran contrary to the
              core of the Clause's original understanding.
               There is, however, some persuasive
              evidence to this effect regarding the
              Establishment Clause. See Elk Grove
              Unified School Dist. v. Newdow, 542 U.S.
              1, 49, 124 S.Ct. 2301, 159 L.Ed.2d 98
              (2004) (THOMAS, J., concurring in
              judgment) (arguing that the Clause was
              originally understood to be a “federalism
              provision” intended to prevent “Congress
              from interfering with state establishments”
              ). It is this unique history, not
              incorporation writ large, that renders
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              incoherent the postincorporation reliance
              on the Establishment Clause's original
              understanding.                                              
              Justice THOMAS, at least, has faced this
              problem head-on. See id., at 45, 124 S.Ct.
              2301 (opinion concurring in judgment).   
              But even if the decision to incorporate the
              Establishment Clause was misguided, it is
              at this point unwise to reverse course given
              the weight of precedent that would have to
              be cast aside to reach the intended result.   
              See B. Cardozo, The Nature of the Judicial
              Process 149 (1921) (“The labor of judges
              would be increased almost to the breaking
              point if every past decision could be
              reopened in every case”).                             
               
              FN33. See Lee, 505 U.S., at 626, 112 S.Ct.
              2649 (SOUTER, J., concurring) (“[A]t
              best, ... the Framers simply did not share a
              common understanding of the
              Establishment Clause,” and at worst, their
              overtly religious proclamations show “that
              they ... could raise constitutional ideals one
              day and turn their backs on them the next,”
              ); Lynch at, 465 U.S. 716, 104 S.Ct. 1355,
              79 L.Ed.2d 604 (Brennan, J., dissenting)
              (same); cf. Feldman, Intellectual Origins
              of the Establishment Clause, 77
              N.Y.U.L.Rev. 346, 404-405 (2002) (noting
              that, for the Framers, “the term ‘
              establishment’ was a contested one” and
              that the word “was used in both narrow
              and expansive ways in the debates of the
              time”).                                                           
 
It is our duty, therefore, to interpret the First
Amendment's command that “Congress shall make
no law respecting an establishment of religion” not
by merely asking what those words meant to
observers at the time of the founding, but instead by
deriving from the Clause's text and history the broad
principles that remain valid today. As we have said
in the context of statutory interpretation, legislation
“often [goes] beyond the principal evil [at which the
statute was aimed] to cover reasonably comparable
evils, and it is ultimately the provisions of our laws
rather than the principal*732 concerns of our
                                                                                    

legislators by which we are governed.” Oncale v.
Sundowner Offshore Services, Inc., 523 U.S. 75,
79, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998). In
similar fashion, we have construed the Equal
Protection Clause of the Fourteenth Amendment to
prohibit segregated schools, see Brown v. Board of
Education, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed.
1083 (1955), even though those who drafted that
Amendment evidently thought that separate was not
unequal.FN34 We have held that the same
Amendment prohibits discrimination against
individuals on account of their gender, Frontiero v.
Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36
L.Ed.2d 583 (1973), despite the fact that the
contemporaries of the Amendment “doubt[ed] very
much whether any action of a State not directed by
way of discrimination against the negroes as a class,
or on account of their race, will ever be held to
come within the purview of this provision,”
Slaughter-House Cases, 16 Wall. 36, 81, 21 L.Ed.
394 (1873). And we have construed “evolving
standards of decency” to make impermissible
practices that were not considered “cruel and
unusual” at the founding. See Roper v. Simmons,
543 U.S. 551, 587, 125 S.Ct. 1183, 1205, 161
L.Ed.2d 1 (2005) (STEVENS, J., concurring).          
 
 
              FN34. See Hovenkamp, The Cultural
              Crises of the Fuller Court, 104 Yale L.J.
              2309, 2337-2342 (1995) (“Equal
              protection had not been identified with
              social integration when the Fourteenth
              Amendment was drafted in 1866, nor when
              it was ratified in 1868, nor when Plessy [v.
              Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41
              L.Ed. 256 (1896)] was decided in 1896”);
              see also 1 L. Tribe, American
              Constitutional Law § 1-14, pp. 54-55, and
              n. 19 (3d ed.2000) (collecting scholarship). 
 
To reason from the broad principles contained in
the Constitution does not, as Justice SCALIA
suggests, require us to abandon our heritage in favor
of unprincipled expressions of personal preference.
The task of applying the broad principles that the
Framers wrote into the text of the First Amendment
is, in any event, no more **2889 a matter of
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personal preference than is one's selection between
two (or more) sides in a heated historical debate.   
We serve our constitutional mandate by expounding
the meaning of constitutional provisions with one
eye toward our Nation's history and the other fixed
on its democratic aspirations. See McCulloch v.
*733 Maryland, 4 Wheat. 316, 407, 415, 4 L.Ed.
579 (1819) (“[W]e must never forget, that it is a
constitution we are expounding” that is intended to “
endure for ages to come, and, consequently, to be
adapted to the various crises of human affairs”).   
Constitutions, after all,                                               
“are not ephemeral enactments, designed to meet
passing occasions. They are, to use the words of
Chief Justice Marshall, ‘designed to approach
immortality as nearly as human institutions can
approach it.’ The future is their care and provision
for events of good and bad tendencies of which no
prophecy can be made. In the application of a
constitution, therefore, our contemplation cannot be
only of what has been but of what may be. Under
any other rule a constitution would indeed be as
easy of application as it would be deficient in
efficacy and power. Its general principles would
have little value and be converted by precedent into
impotent and lifeless formulas.” Weems v. United
States, 217 U.S. 349, 373, 30 S.Ct. 544, 54 L.Ed.
793 (1910).                                                                 
 
 
The principle that guides my analysis is neutrality.
FN35 The basis for that principle is firmly rooted
in our Nation's *734 history and our Constitution's
text. I recognize that the requirement that
government must remain**2890 neutral between
religion and irreligion would have seemed foreign
to some of the Framers; so too would a requirement
of neutrality between Jews and Christians. But cf.   
Letter from George Washington to the Hebrew
Congregation in Newport, R.I. (Aug. 18, 1790), in 6
Papers of George Washington 284, 285 (D. Twohig
ed.1996). Fortunately, we are not bound by the
Framers' expectations-we are bound by the legal
principles they enshrined in our Constitution.   
Story's vision that States should not discriminate
between Christian sects has as its foundation the
principle that government must remain neutral
between valid systems of belief. As religious
                                                                                   

pluralism has expanded, so has our acceptance of
what constitutes valid belief systems. The evil of
discriminating today against atheists, “polytheists[,]
and believers in unconcerned deities,”McCreary
County, 545 U.S., at ----, 125 S.Ct., at 2753, 2005
WL 1498988 (SCALIA, J., dissenting), is in my
view a direct descendent of the evil of
discriminating among Christian sects. The
Establishment Clause *735 thus forbids it and, in
turn, forbids Texas from displaying the Ten
Commandments monument the plurality so casually
affirms.                                                                       
 
 
              FN35. Justice THOMAS contends that the
              Establishment Clause cannot include such
              a neutrality principle because the Clause
             reaches only the governmental coercion of
              individual belief or disbelief. Ante, at
              2866 (concurring opinion). In my view,
              although actual religious coercion is
              undoubtedly forbidden by the
              Establishment Clause, that cannot be the
              full extent of the provision's reach.   
              Jefferson's “wall” metaphor and his refusal
              to issue Thanksgiving proclamations, see
              supra, at 2884, would have been
              nonsensical if the Clause reached only
              direct coercion. Further, under the “
              coercion” view, the Establishment Clause
             would amount to little more than a replica
              of our compelled speech doctrine, see, e.g.,
              West Virginia Bd. of Ed. v. Barnette, 319
              U.S. 624, 639, 63 S.Ct. 1178, 87 L.Ed.
              1628 (1943), with a religious flavor. A
              Clause so interpreted would not prohibit
              explicit state endorsements of religious
              orthodoxies of particular sects, actions that
              lie at the heart of what the Clause was
              meant to regulate. The government could,
              for example, take out television
              advertisements lauding Catholicism as the
              only pure religion. Under the reasoning
              endorsed by Justice THOMAS, those
              programs would not be coercive because
              the viewer could simply turn off the
              television or ignore the ad. See ante, at
              2865 (“The mere presence of the
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              monument ... involves no coercion”
              because the passerby “need not stop to
              read it or even to look at it”).                       
              Further, the notion that the application of a
              “coercion” principle would somehow lead
              to a more consistent jurisprudence is
              dubious. Enshrining coercion as the
              Establishment Clause touchstone fails to
              eliminate the difficult judgment calls
              regarding “the form that coercion must
              take.” McCreary County, 545 U.S., at
              ----, 125 S.Ct., at 2761, 2005 WL 1498988
              (SCALIA, J., dissenting). Coercion may
              seem obvious to some, while appearing
              nonexistent to others. Compare Santa Fe
              Independent School Dist., 530 U.S., at
              312, 120 S.Ct. 2266, with Lee, 505 U.S., at
              642, 112 S.Ct. 2649 (SCALIA, J.,
              dissenting). It may be a legal requirement
              or an effect that is indirectly inferred from
              a variety of factors. See, e.g., Engel v.
              Vitale, 370 U.S. 421, 431, 82 S.Ct. 1261, 8
              L.Ed.2d 601 (1962) (“When the power,
              prestige and financial support of
              government is placed behind a particular
              religious belief, the indirect coercive
              pressure upon religious minorities to
              conform to the prevailing officially
              approved religion is plain”). In short, “
              reasonable people could, and no doubt
              would, argue about whether coercion
              existed in a particular situation.”   
              Feldman, at 77 N.Y.U.L.Rev. 415 .             

 
IV 

 
The Eagles may donate as many monuments as they
choose to be displayed in front of Protestant
churches, benevolent organizations' meeting places,
or on the front lawns of private citizens. The
expurgated text of the King James version of the
Ten Commandments that they have crafted is
unlikely to be accepted by Catholic parishes, Jewish
synagogues, or even some Protestant
denominations, but the message they seek to convey
is surely more compatible with church property than
with property that is located on the government side
of the metaphorical wall.                                            
                                                                                   

The judgment of the Court in this case stands for
the proposition that the Constitution permits
governmental displays of sacred religious texts.   
This makes a mockery of the constitutional ideal
that government must remain neutral between
religion and irreligion. If a State may endorse a
particular deity's command to “have no other gods
before me,” it is difficult to conceive of any textual
display that would run afoul of the Establishment
Clause.                                                                        
 
The disconnect between this Court's approval of
Texas's monument and the constitutional
prohibition against preferring religion to irreligion
cannot be reduced to the exercise of plotting two
adjacent locations on a slippery slope. Cf. ante, at
2871 (BREYER, J., concurring in judgment).   
Rather, it is the difference between the shelter of a
fortress and exposure to “the winds that would blow
” if the wall were allowed to crumble. See TVA v.
Hill, 437 U.S. 153, 195, 98 S.Ct. 2279, 57 L.Ed.2d
117 (1978) (internal quotation marks omitted).   
That wall, however imperfect, remains worth
preserving.                                                                  
 
I respectfully dissent.                                                  
 
 

APPENDIX TO OPINION OF STEVENS, J. 
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*737 Justice O'CONNOR, dissenting.                        
For essentially the reasons given by Justice
SOUTER, post, pp. 2892-2897 (dissenting
opinion), as well as the reasons given in my
concurrence in McCreary County v. American Civil
                                                                                   

Liberties Union of Ky., 545 U.S. 844, 125 S.Ct.
2722, 162 L.Ed.2d 729, 2005 WL 1498988 (2005),
I respectfully dissent.                                                  
 
**2892 Justice SOUTER, with whom Justice
STEVENS and Justice GINSBURG join, dissenting.
Although the First Amendment's Religion Clauses
                                                                                  

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 39 of 77 

10/9/2007http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT...



 

 
125 S.Ct. 2854 
 

Page 39

545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73 USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05 Daily Journal
D.A.R. 7695, 18 Fla. L. Weekly Fed. S 494
(Cite as: 545 U.S. 677, 125 S.Ct. 2854) 
 

have not been read to mandate absolute
governmental neutrality toward religion, cf.
Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963), the Establishment Clause
requires neutrality as a general rule, e.g., Everson v.
Board of Ed. of Ewing, 330 U.S. 1, 18, 67 S.Ct.
504, 91 L.Ed. 711 (1947), and thus expresses
Madison's condemnation of “employ[ing] Religion
as an engine of Civil policy,” Memorial and
Remonstrance Against Religious Assessments, 2
Writings of James Madison 183, 187 (G. Hunt
ed.1901). A governmental display of an obviously
religious text cannot be squared with neutrality,
except in a setting that plausibly indicates that the
statement is not placed in view with a predominant
purpose on the part of government either to adopt
the religious message or to urge its acceptance by
others.                                                                         
 
Until today, only one of our cases addressed the
constitutionality of posting the Ten
Commandments, Stone v. Graham, 449 U.S. 39,
41-42, 101 S.Ct. 192, 66 L.Ed.2d 199 (1980)(per
curiam). A Kentucky statute required posting the
Commandments on the walls of public school
classrooms, and the Court described the State's
purpose (relevant under the tripartite test laid out in
Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105,
29 L.Ed.2d 745 (1971)) as being at odds with the
obligation of religious neutrality.                               
“The pre-eminent purpose for posting the Ten
Commandments on schoolroom walls is plainly
religious in nature. The Ten Commandments are
undeniably a sacred text in the Jewish and Christian
faiths, and no legislative recitation of a supposed
secular purpose can blind us to that fact. The
Commandments do not confine*738 themselves to
arguably secular matters, such as honoring one's
parents, killing or murder, adultery, stealing, false
witness, and covetousness. Rather, the first part of
the Commandments concerns the religious duties of
believers: worshipping the Lord God alone,
avoiding idolatry, not using the Lord's name in vain,
and observing the Sabbath Day.”449 U.S., at 41-42,
101 S.Ct. 192 (footnote and citations omitted).         
 
What these observations underscore are the simple
realities that the Ten Commandments constitute a
                                                                                    

religious statement, that their message is inherently
religious, and that the purpose of singling them out
in a display is clearly the same.FN1                            
 
 
              FN1. The clarity of the religious
              manifestation in Stone was unaffected by
              the State's effort to obscure it: the
              Kentucky statute that mandated posting the
              Commandments in classrooms also
             required the addition to every posting of a
              notation reading, “[t]he secular application
              of the Ten Commandments is clearly seen
              in its adoption as the fundamental legal
              code of Western Civilization and the
              Common Law of the United States.” 449
              U.S., at 39-40, n. 1, (internal quotation
              marks submitted) 101 S.Ct. 192.                  
              In the present case, the religious purpose
              was evident on the part of the donating
              organization. When the Fraternal Order
              of Eagles, the group that gave the
              monument to the State of Texas, donated
              identical monuments to other jurisdictions,
              it was seeking to impart a religious
              message. See Adland v. Russ, 307 F.3d
              471, 475 (C.A.6 2002) (quoting the Eagles'
              statement in a letter written to Kentucky
              when a monument was donated to that
              Commonwealth: ‘'Most of today's
              younger generation either have not seen
              the Ten Commandments or have not been
             taught them. In our opinion the youth of
              today is in dire need of learning the simple
              laws of God ...”). Accordingly, it was not
              just the terms of the moral code, but the
              proclamation that the terms of the code
              were enjoined by God, that the Eagles put
              forward in the monuments they donated.     
 
**2893 Thus, a pedestrian happening upon the
monument at issue here needs no training in
religious doctrine to realize that the statement of the
Commandments, quoting God himself, proclaims
that the will of the divine being is the source of
obligation to obey the rules, including the facially
secular ones. In this case, moreover, the text is
presented to give particular prominence to the
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Commandments' first sectarian *739 reference, “I
am the Lord thy God.”That proclamation is
centered on the stone and written in slightly larger
letters than the subsequent recitation. To ensure
that the religious nature of the monument is clear to
even the most casual passerby, the word “Lord”
appears in all capital letters (as does the word “am”
), so that the most eye-catching segment of the
quotation is the declaration “I AM the LORD thy
God.”App. to Pet. for Cert. 21. What follows, of
course, are the rules against other gods, graven
images, vain swearing, and Sabbath breaking. And
the full text of the fifth Commandment puts forward
filial respect as a condition of long life in the land “
which the Lord they God giveth thee.” See ibid.   
These “[w]ords ... make [the] religious meaning
unmistakably clear.” County of Allegheny v.
American Civil Liberties Union, Greater Pittsburgh
Chapter, 492 U.S. 573, 598, 109 S.Ct. 3086, 106
L.Ed.2d 472 (1989).                                                   
 
To drive the religious point home, and identify the
message as religious to any viewer who failed to
read the text, the engraved quotation is framed by
religious symbols: two tablets with what appears to
be ancient script on them, two Stars of David, and
the superimposed Greek letters Chi and Rho as the
familiar monogram of Christ. Nothing on the
monument, in fact, detracts from its religious nature,
FN2 see ibid. (“Here, unlike in Lynch [v. Donnelly,
465 U.S. 668, 104 S.Ct. 1355, 79 L.Ed.2d 604
(1984) ], nothing in the context of the display
detracts from the créche's religious message”), and
the plurality does not suggest otherwise. It would
therefore be difficult to miss the point that the
government of Texas FN3 is telling everyone *740
who sees the monument to live up to a moral code
because God requires it, with both code and
conception of God being rightly understood as the
inheritances specifically of Jews and Christians.   
And it is likewise unsurprising that the District
Court expressly rejected Texas's argument that the
State's purpose in placing the monument on the
Capitol grounds was related to the Commandments'
role as “part of the foundation of modern secular
law in Texas and elsewhere.” App. to Pet. for Cert.
32.                                                                               
 
                                                                                   

              FN2. That the monument also surrounds
              the text of the Commandments with
              various American symbols (notably the
              U.S. flag and a bald eagle) only
              underscores the impermissibility of Texas's
              actions: by juxtaposing these patriotic
              symbols with the Commandments and
              other religious signs, the monument sends
              the message that being American means
              being religious (and not just being
              religious but also subscribing to the
              Commandments, i.e., practicing a
              monotheistic religion).                                 
               
              FN3. There is no question that the State in
              its own right is broadcasting the religious
              message. When Texas accepted the
              monument from the Eagles, the state
              legislature, aware that the Eagles “for the
              past several years have placed across the
              country ... parchment plaques and granite
              monoliths of the Ten Commandments ...
              [in order] to promote youth morality and
              help stop the alarming increase in
              delinquency,” resolved “that the Fraternal
              Order of the Eagles of the State of Texas
              be commended and congratulated for its
              efforts and contributions in combating
              juvenile delinquency throughout our nation.
              ” App. 97. The State, then, expressly
              approved of the Eagles' proselytizing,
              which it made on its own.                            
 
The monument's presentation of the
Commandments with religious text emphasized and
enhanced stands in contrast to **2894 any number
of perfectly constitutional depictions of them, the
frieze of our own Courtroom providing a good
example, where the figure of Moses stands among
history's great lawgivers. While Moses holds the
tablets of the Commandments showing some
Hebrew text, no one looking at the lines of figures
in marble relief is likely to see a religious purpose
behind the assemblage or take away a religious
message from it. Only one other depiction
represents a religious leader, and the historical
personages are mixed with symbols of moral and
intellectual abstractions like Equity and Authority.   
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See County of Allegheny, supra, at 652, 109 S.Ct.
3086 (STEVENS, J., concurring in part and
dissenting in part). Since Moses enjoys no especial
prominence on the frieze, viewers can readily take
him to be there as a lawgiver in the company of
other lawgivers; and the viewers may just as
naturally see the tablets of the Commandments
(showing the later ones, forbidding things like
killing and theft, but without the divine preface) as
background from which the concept of law *741
emerged, ultimately having a secular influence in
the history of the Nation. Government may, of
course, constitutionally call attention to this
influence, and may post displays or erect
monuments recounting this aspect of our history no
less than any other, so long as there is a context and
that context is historical. Hence, a display of the
Commandments accompanied by an exposition of
how they have influenced modern law would most
likely be constitutionally unobjectionable.FN4 *742
And the Decalogue could, as Stone suggested, be
integrated constitutionally into a course of study in
public schools. 449 U.S., at 42, 101 S.Ct. 192. FN5   
 
 
              FN4. For similar reasons, the other
              displays of the Commandments that the
              plurality mentions, ante, at 2862, do not
              run afoul of the Establishment Clause.   
              The statues of Moses and St. Paul in the
              Main Reading Room of the Library of
              Congress are 2 of 16 set in close
              proximity, statues that “represent men
              illustrious in the various forms of thought
              and activity ... .”The Library of Congress:
              The Art and Architecture of the Thomas
              Jefferson Building 127 (J. Cole and H.
              Reeds eds.1997). Moses and St. Paul
              represent religion, while the other 14 (a
              group that includes Beethoven,
              Shakespeare, Michelangelo, Columbus,
              and Plato) represent the nonreligious
              categories of philosophy, art, history,
              commerce, science, law, and poetry. Ibid.
              Similarly, the sculpture of the woman
              beside the Decalogue in the Main Reading
              Room is one of 8 such figures “
              represent[ing] eight characteristic features
                                                                                   

              of civilized life and thought,” the same 8
              features (7 of them nonreligious) that
              Moses, St. Paul, and the rest of the 16
              statues represent. Id., at 125.                        
              The inlay on the floor of the National
              Archives Building is one of four such
              discs, the collective theme of which is not
              religious. Rather, the discs “symbolize
              the various types of Government records
              that were to come into the National
              Archive.” Letter from Judith A. Koucky,
              Archivist, Records Control Section to
              Catherine Millard, Oct. 1, 2003
              http:www.Christianherita 
              gemins.org/articles/Ten Commandments/
              letter_ archivist.htm (as visited June 16,
              2005, and available in Clerk of Court's
              case file). (The four categories are war
              and defense, history, justice, and
             legislation. Each disc is paired with a
              winged figure; the disc containing the
             depiction of the Commandments, a
              depiction that, notably, omits the
             Commandments' text, is paired with a
              figure representing legislation. Ibid.)           
              As for Moses's “prominen[t] featur[ing] in
             the Chamber of the United States House of
              Representatives,”ante, at 2862 (plurality
              opinion), Moses is actually 1 of 23
              portraits encircling the House Chamber,
              each approximately the same size, having
              no religious theme. The portraits depict “
              men noted in history for the part they
              played in the evolution of what has
              become American law.” Art in the United
              States Capitol House Doc. No. 94-660,
             (1978). More importantly for purposes of
              this case, each portrait consists only of the
              subject's face; the Ten Commandments
              appear nowhere in Moses's portrait.             
               
              FN5. Similarly permissible, though
              obviously of a different character, are laws
              that can be traced back to the
              Commandments (even the more religious
              ones) but are currently supported by
              nonreligious considerations. See
              McCreary County v. American Civil
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              Liberties Union of Ky., 545 U.S., at ----,
              125 S.Ct., at 2732, 2005 WL 1498988
              (opinion of the Court) (noting that in
              McGowan v. Maryland, 366 U.S. 420, 81
              S.Ct. 1101, 6 L.Ed.2d 393 (1961), the
              Court “upheld Sunday closing on practical
              statutes, secular grounds after finding that
              the government had forsaken the religious
              purposes behind centuries-old predecessor
              laws”).                                                          
 
**2895 Texas seeks to take advantage of the
recognition that visual symbol and written text can
manifest a secular purpose in secular company,
when it argues that its monument (like Moses in the
frieze) is not alone and ought to be viewed as only 1
among 17 placed on the 22 acres surrounding the
State Capitol. Texas, indeed, says that the Capitol
grounds are like a museum for a collection of
exhibits, the kind of setting that several Members of
the Court have said can render the exhibition of
religious artifacts permissible, even though in other
circumstances their display would be seen as meant
to convey a religious message forbidden to the
State. County of Allegheny, 492 U.S., at 595, 109
S.Ct. 3086 (opinion of Blackmun, J., joined by
STEVENS, J.); Lynch v. Donnelly, 465 U.S. 668,
692, 104 S.Ct. 1355, 79 L.Ed.2d 604 (1984)
(O'CONNOR, J., concurring). So, for example, the
Government of the United States does not violate
the Establishment Clause by hanging Giotto's
Madonna on the wall of the National Gallery.           
 
But 17 monuments with no common appearance,
history, or esthetic role scattered over 22 acres is
not a museum, and anyone strolling around the lawn
would surely take each memorial on its own terms
without any dawning sense that some purpose held
the miscellany together more coherently *743 than
fortuity and the edge of the grass. One monument
expresses admiration for pioneer women. One
pays respect to the fighters of World War II. And
one quotes the God of Abraham whose command is
the sanction for moral law. The themes are
individual grit, patriotic courage, and God as the
source of Jewish and Christian morality; there is no
common denominator. In like circumstances, we
rejected an argument similar to the State's, noting in
                                                                                    

County of Allegheny that “[t]he presence of Santas
or other Christmas decorations elsewhere in the ...
[c]ourthouse, and of the nearby gallery forum, fail
to negate the [créche's] endorsement effect.... The
record demonstrates ... that the créche, with its
floral frame, was its own display distinct from any
other decorations or exhibitions in the building.”
492 U.S., at 598-599, n. 48, 109 S.Ct. 3086.FN6       
 
 
              FN6. It is true that the Commandments
              monument is unlike the display of the
              Commandments considered in the other
              Ten Commandments case we decide today,
              McCreary County. There the
              Commandments were posted at the behest
              of the county in the first instance, whereas
              the State of Texas received the monument
              as a gift from the Eagles, which apparently
              conceived of the donation at the suggestion
              of a movie producer bent on promoting his
              commercial film on the Ten
              Commandments, Books v. Elkhart, 235
              F.3d 292, 294-295 (C.A.7 2000), cert.
              denied, 532 U.S. 1058, 121 S.Ct. 2209,
              149 L.Ed.2d 1036 (2001). But this
              distinction fails to neutralize the apparent
              expression of governmental intent to
              promote a religious message: although the
              nativity scene in County of Allegheny was
              donated by the Holy Name Society, we
              concluded that “[n]o viewer could
              reasonably think that [the scene] occupies
              [its] location [at the seat of county
              government] without the support and
              approval of the government.”492 U.S. at,
              599-600, 109 S.Ct. 3086, 106 L.Ed.2d 472. 
 
If the State's museum argument does nothing to
blunt the religious message and manifestly religious
purpose behind it, neither does the plurality's
reliance on generalities culled from cases factually
different from this one. E.g., ante, at 2861 (“We
have acknowledged, for example, that ‘religion
**2896 has been closely identified with our history
and government,’School Dist. of Abington
Township v. Schempp, 374 U.S., at 212[, 83 S.Ct.
1560], and that ‘[t]he history of man is inseparable
                                                                                  

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 43 of 77 

10/9/2007http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT...



 

 
125 S.Ct. 2854 
 

Page 43

545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73 USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05 Daily Journal
D.A.R. 7695, 18 Fla. L. Weekly Fed. S 494
(Cite as: 545 U.S. 677, 125 S.Ct. 2854) 
 

from the *744 history of religion,’Engel v. Vitale,
370 U.S. 421, 434[, 82 S.Ct. 1261, 8 L.Ed.2d 601]
(1962)”). In fact, it is not until the end of its
opinion that the plurality turns to the relevant
precedent of Stone, a case actually dealing with a
display of the Decalogue.                                           
 
When the plurality finally does confront Stone, it
tries to avoid the case's obvious applicability by
limiting its holding to the classroom setting. The
plurality claims to find authority for limiting Stone's
reach this way in the opinion's citations of two
school-prayer cases, School Dist. of Abington
Township v. Schempp, 374 U.S. 203, 83 S.Ct. 1560,
10 L.Ed.2d 844 (1963), and Engel v. Vitale, 370
U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962).   
But Stone relied on those cases for widely
applicable notions, not for any concept specific to
schools. The opinion quoted Schempp's statements
that “it is no defense to urge that the religious
practices here may be relatively minor
encroachments on the First Amendment,”Schempp,
supra, at 225, 83 S.Ct. 1560, quoted in Stone, 449
U.S., at 42, 101 S.Ct. 192; and that “the place of
the Bible as an instrument of religion cannot be
gainsaid,”Schempp, supra, at 224, 83 S.Ct. 1560,
quoted in Stone, supra, at 41, n. 3, 101 S.Ct.
192.And Engel was cited to support the proposition
that the State was responsible for displaying the
Commandments, even though their framed, printed
texts were bought with private subscriptions. Stone,
supra, at 42, 101 S.Ct. 192 (“[T]he mere posting of
the [Commandments] under the auspices of the
legislature provides the official support of the State
Government that the Establishment Clause prohibits
” (ellipsis and internal quotation marks omitted)).   
Thus, the schoolroom was beside the point of the
citations, and that is presumably why the Stone
Court failed to discuss the educational setting, as
other opinions had done when school was
significant. E.g., Edwards v. Aguillard, 482 U.S.
578, 584, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987).
Stone did not, for example, speak of children's
impressionability or their captivity as an audience in
a school class. In fact, Stone's reasoning reached
the classroom only in noting the lack of support for
the claim that the State had brought the
Commandments into schools in order to “integrat[e]
                                                                                    

[them] into the school curriculum.” 449 U.S., at 42,
101 S.Ct. 192. *745 Accordingly, our numerous
prior discussions of Stone have never treated its
holding as restricted to the classroom.FN7                 
 
 
              FN7. In any event, the fact that we have
              been, as the plurality says, ‘'particularly
              vigilant in monitoring compliance with the
              Establishment Clause in elementary and
              secondary schools,” ante, at 2863, does
              not of course mean that anything goes
              outside the schoolhouse. As cases like
              County of Allegheny and Lynch v.
              Donnelly, 465 U.S. 668, 104 S.Ct. 1355,
              79 L.Ed.2d 604 (1984), illustrate, we have
              also closely scrutinized government
              displays of religious symbols. And for
              reasons discussed in the text, the Texas
              monument cannot survive even a relaxed
              level of scrutiny.                                           
 
Nor can the plurality deflect Stone by calling the
Texas monument “a far more passive use of [the
Decalogue] than was the case in Stone, where the
text confronted elementary school students every
day.” Ante, at 2864. Placing a monument on the
ground is not more “passive” than hanging a sheet
of paper on a wall when both contain the same text
to be read by anyone who looks at it. The problem
in Stone was simply that the State was putting the
Commandments there to be seen, just as the
monument's inscription is there for those who walk
by it.                                                                            
 
**2897 To be sure, Kentucky's
compulsory-education law meant that the
schoolchildren were forced to see the display every
day, whereas many see the monument by choice,
and those who customarily walk the Capitol
grounds can presumably avoid it if they choose.   
But in my judgment (and under our often inexact
Establishment Clause jurisprudence, such matters
often boil down to judgment, see ante, at 2869
(BREYER, J., concurring in judgment)), this
distinction should make no difference. The
monument in this case sits on the grounds of the
Texas State Capitol. There is something significant
                                                                                  

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 44 of 77 

10/9/2007http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.09&destination=atp&prft=HT...



 

 
125 S.Ct. 2854 
 

Page 44

545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73 USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05 Daily Journal
D.A.R. 7695, 18 Fla. L. Weekly Fed. S 494
(Cite as: 545 U.S. 677, 125 S.Ct. 2854) 
 

in the common term “statehouse” to refer to a state
capitol building: it is the civic home of every one
of the State's citizens. If neutrality in religion
means something, any citizen should be able to visit
that civic home without having to confront religious
expressions clearly meant to convey an official
religious position that may be at odds with his own
*746 religion, or with rejection of religion. See
County of Allegheny, 492 U.S., at 626, 109 S.Ct.
3086 (O'CONNOR, J., concurring in part and
concurring in judgment) (“I agree that the créche
displayed on the Grand Staircase of the Allegheny
County Courthouse, the seat of county government,
conveys a message to nonadherents of Christianity
that they are not full members of the political
community .... The display of religious symbols in
public areas of core government buildings runs a
special risk of making religion relevant, in reality or
public perception, to status in the political
community” (alteration and internal quotation
marks omitted)).                                                         
 
Finally, though this too is a point on which
judgment will vary, I do not see a persuasive
argument for constitutionality in the plurality's
observation that Van Orden's lawsuit comes “[f]orty
years after the monument's erection ...,”ante, at
2858, an observation that echoes the State's
contention that one fact cutting in its favor is that “
the monument stood ... in Austin ... for some forty
years without generating any controversy or
litigation,” Brief for Respondents 25. It is not that
I think the passage of time is necessarily irrelevant
in Establishment Clause analysis. We have
approved framing-era practices because they must
originally have been understood as constitutionally
permissible, e.g., Marsh v. Chambers, 463 U.S.
783, 103 S.Ct. 3330, 77 L.Ed.2d 1019 (1983)
(legislative prayer), and we have recognized that
Sunday laws have grown recognizably secular over
time, McGowan v. Maryland, 366 U.S. 420, 81
S.Ct. 1101, 6 L.Ed.2d 393 (1961). There is also an
analogous argument, not yet evaluated, that
ritualistic religious expression can become so
numbing over time that its initial Establishment
Clause violation becomes at some point too
diminished for notice. But I do not understand any
of these to be the State's argument, which rather
                                                                                   

seems to be that 40 years without a challenge shows
that as a factual matter the religious expression is
too tepid to provoke a serious reaction and
constitute a violation. Perhaps, but the writer of
Exodus chapter 20 was not lukewarm, and other
explanations may do better in accounting *747 for
the late resort to the courts. Suing a State over
religion puts nothing in a plaintiff's pocket and can
take a great deal out, and even with volunteer
litigators to supply time and energy, the risk of
social ostracism can be powerfully deterrent. I
doubt that a slow walk to the courthouse, even one
that took 40 years, is much evidentiary help in
applying the Establishment Clause.                            
 
I would reverse the judgment of the Court of
Appeals.                                                                      
 
U.S.,2005.                                                                   
Van Orden v. Perry                                                    
545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607, 73
USLW 4690, 05 Cal. Daily Op. Serv. 5652, 05
Daily Journal D.A.R. 7695, 18 Fla. L. Weekly Fed.
S 494                                                                           
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 167 THE FUTURE OF CONSTITUTIONAL LAW, 34 Cap. U. L. Rev. 647, 668+ (2006) HN: 6 
(S.Ct.) 

  168 TOTALITARIANISM IN PUBLIC SCHOOLS: ENFORCING A RELIGIOUS AND POLITICAL 
ORTHODOXY If there is any fixed star in our constitutional constellation, it is that no official, high
or petty, can prescribe what shall be orthodox, 34 Cap. U. L. Rev. 601, 645+ (2006) HN: 2 (S.Ct.)

  169 CLOSING THE CRUSADE: A BRIEF RESPONSE TO PROFESSOR WOODHOUSE, 34 Cap. U.
L. Rev. 331, 343 (2005) HN: 4 (S.Ct.)

 170 THE FIRST CONSTITUTION: RETHINKING THE ORIGINS OF RULE OF LAW AND 
SEPARATION OF POWERS IN LIGHT OF DEUTERONOMY, 27 Cardozo L. Rev. 1853, 1888 
(2006) HN: 6 (S.Ct.) 

  171 DOES AVOIDING CONSTITUTIONAL QUESTIONS PROMOTE JUDICIAL 
INDEPENDENCE?, 56 Case W. Res. L. Rev. 1031, 1041 (2006)

 172 2006 Cato Supreme Court Review 257, TAKING ACCOMMODATION SERIOUSLY: 
RELIGIOUS FREEDOM AND THE O CENTRO CASE (2006) HN: 3,4,6 (S.Ct.) 

 173 2006 Cato Supreme Court Review 7, RELIGION AND THE CONSTITUTION: A 
LIBERTARIAN PERSPECTIVE (2006) HN: 3,4,6 (S.Ct.)

 174 2005 Cato Supreme Court Review 159, THE ESTABLISHMENT CLAUSE DURING THE 2004 
TERM: BIG CASES, LITTLE MOVEMENT (2005) HN: 3,4,6 (S.Ct.)

 175 2005 Cato Supreme Court Review 321, LOOKING AHEAD TO THE 2005-2006 TERM (2005)
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 176 RELIGION, POLITICS, AND THE ESTABLISHMENT CLAUSE: DOES GOD BELONG IN 
AMERICAN PUBLIC LIFE?, 10 Chap. L. Rev. 299, 358+ (2006) HN: 2,3,4 (S.Ct.) 

 177 VESTIGES OF THE ESTABLISHMENT CLAUSE, 5 First Amend. L. Rev. 1, 58+ (2006)
 178 CONSTITUTIONAL STRUCTURE, INDIVIDUAL RIGHTS, AND THE PLEDGE OF 

ALLEGIANCE, 5 First Amend. L. Rev. 162, 182+ (2006)
 179 THROUGH A GLASS DARKLY: VAN ORDEN, MCCREARY, AND THE DANGERS OF 

TRANSPARENCY IN ESTABLISHMENT CLAUSE JURISPRUDENCE, 5 First Amend. L. Rev. 
59, 81+ (2006) HN: 6 (S.Ct.)

 180 A MISSED OPPORTUNITY TO ABANDON THE REASONABLE OBSERVER FRAMEWORK 
IN SACRED TEXT CASES: MCCREARY COUNTY V. ACLU OF KENTUCKY AND VAN 
ORDEN V. PERRY, 4 First Amend. L. Rev. 139, 180+ (2006) HN: 2,4,6 (S.Ct.) 

 181 HOLY SCRIPTURES AND UNHOLY STRICTURES: WHY THE ENFORCEMENT OF A 
RELIGIOUS ORTHODOXY IN NORTH CAROLINA DEMANDS A MORE REFINED 
ESTABLISHMENT CLAUSE ANALYSIS OF COURTROOM OATHS, 4 First Amend. L. Rev. 
223, 265 (2006) 

 182 PRETENDERS TO THE THRONE: A FIRST AMENDMENT ANALYSIS OF THE PROPERTY 
STATUS OF ANIMALS, 18 Fordham Envtl L. Rev. 185, 230 (2007) HN: 2 (S.Ct.) 

 183 "MODEST EXPECTATIONS"?: CIVIC UNITY, RELIGIOUS PLURALISM, AND 
CONSCIENCE Divided by God: America's Church-State Problem-and What We Should Do about 
It. By Noah Feldman. Farrar, Straus & Giroux. 2005. Pp. 306. $25.00. The, 23 Const. Comment. 
241, 269+ (2006) 

  184 IS ST. PAUL UNCONSTITUTIONAL?, 23 Const. Comment. 1, 5 (2006) 
 185 BROTHER, CAN YOU PARADIGM? Revolution by Judiciary: The Structure of American 

Constitutional Law. By Jed Rubenfeld. Cambridge, Harvard University Press. 2005. Pp. ix + 241. 
$39.95., 23 Const. Comment. 81, 120 (2006)

  186 DOES NEW LONDON BURN AGAIN? : EMINENT DOMAIN, LIBERTY AND POPULISM IN 
THE WAKE OF KELO, 15 Cornell J.L. & Pub. Pol'y 483, 505 (2006)

 187 "VARIED CAROLS": LEGISLATIVE PRAYER IN A PLURALIST POLITY, 40 Creighton L. 
Rev. 517, 568+ (2007) 

 188 WILL THE REAL CONSTITUTIONAL ORIGINALIST PLEASE STAND UP?, 40 Creighton L. 
Rev. 595, 650+ (2007) HN: 3,4,6 (S.Ct.)

  189 NOTHING SACRED: IN VAN ORDEN V. PERRY, THE UNITED STATES SUPREME COURT
ERRONEOUSLY ABANDONED THE ESTABLISHMENT CLAUSE'S FOUNDATIONAL 
PRINCIPLES OUTLINED IN LEMON V. KURTZMAN, 39 Creighton L. Rev. 783, 825+ (2006) 
HN: 2,3,6 (S.Ct.) 

 190 A CONGRESSIONAL ATTEMPT TO ALLEVIATE THE UNCERTAINTY OF THE COURT'S 
ESTABLISHMENT CLAUSE JURISPRUDENCE: THE PUBLIC EXPRESSION OF RELIGION 
ACT, 37 Cumb. L. Rev. 1, 23+ (2007) HN: 2,3,6 (S.Ct.)

 191 THE ESTABLISHMENT CLAUSE AND THE CLOSURE OF "SACRED" PUBLIC AND 
PRIVATE LANDS, 83 Denv. U. L. Rev. 1023, 1038+ (2006) HN: 4,6 (S.Ct.) 

  192 THE ESTABLISHMENT CLAUSE AND THE CLOSURE OF "SACRED" PUBLIC AND 
PRIVATE LANDS, 83 Denv. U. L. Rev. 1023, 1038+ (2006) HN: 4,6 (S.Ct.) 

  193 THE FAITH-BASED INITIATIVE AND THE CONSTITUTION, 55 DePaul L. Rev. 1, 118+ 
(2005) HN: 3 (S.Ct.) 

 194 PRESERVATIONISM, OR THE ELEPHANT IN THE ROOM: HOW OPPONENTS OF 
SAME-SEX MARRIAGE DECEIVE US INTO ESTABLISHING RELIGION, 14 Duke J. Gender 
L. & Pol'y 561, 679+ (2007) HN: 2,3,6 (S.Ct.)

 195 THOU SHALT NOT REORGANIZE: SACRAMENTS FOR SALE First Amendment Prohibitions 
and Other Complications of Chapter 11 Reorganization for Religious Institutions, 22 Emory Bankr. 
Dev. J. 293, 336+ (2005) HN: 6 (S.Ct.)

 196 THE CASE FOR THE SELECTIVE DISINCORPORATION OF THE ESTABLISHMENT 
CLAUSE: IS EVERSON A SUPER-PRECEDENT?, 56 Emory L.J. 1701, 1743+ (2007) HN: 2 
(S.Ct.) 
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  197 RELIGION CLAUSE FEDERALISM: STATE FLEXIBILITY OVER RELIGIOUS MATTERS 
AND THE "ONE-WAY RATCHET", 56 Emory L.J. 107, 124+ (2006) HN: 3,6 (S.Ct.) 

  198 FEDERALISM AND FAITH, 56 Emory L.J. 19, 105+ (2006) HN: 3,4,6 (S.Ct.) 
 199 LAWS FROM ON HIGH: RELIGIOUS DISPLAYS ON PUBLIC PROPERTY, 79-DEC Fla. B.J. 

40, 42+ (2005) HN: 2,4,6 (S.Ct.)
 200 GOD AND CAESAR IN THE TWENTY-FIRST CENTURY: WHAT RECENT CASES SAY 

ABOUT CHURCH-STATE RELATIONS IN ENGLAND AND THE UNITED STATES, 18 Fla. 
J. Int'l L. 485, 515+ (2006) HN: 2,3,6 (S.Ct.)

 201 TO BEAR A CROSS: THE ESTABLISHMENT CLAUSE, HISTORIC PRESERVATION, AND 
EMINENT DOMAIN INTERSECT AT THE MT. SOLEDAD VETERANS MEMORIAL, 59 Fla. 
L. Rev. 829, 872+ (2007) HN: 2,4,6 (S.Ct.)

  202 CONSTITUTIONAL LAW: JUDICIAL OVERSIGHTS-INCONSISTENCY IN SUPREME 
COURT ESTABLISHMENT CLAUSE JURISPRUDENCE Van Orden v. Perry, 125 S. Ct. 2854 
(2005), 58 Fla. L. Rev. 437, 447+ (2006)

  203 THE PROCESSES OF CONSTITUTIONAL CHANGE: FROM PARTISAN ENTRENCHMENT 
TO THE NATIONAL SURVEILLANCE STATE, 75 Fordham L. Rev. 489, 535 (2006) 

  204 JUSTICE STEVENS, RELIGIOUS FREEDOM, AND THE VALUE OF EQUAL MEMBERSHIP,
74 Fordham L. Rev. 2177, 2185+ (2006) HN: 3,4,6 (S.Ct.)

  205 TRADITIONAL VALUES OR A NEW TRADITION OF PREJUDICE? THE BOY SCOUTS OF 
AMERICA VS. THE UNITARIAN UNIVERSALIST ASSOCIATION OF CONGREGATIONS, 
17 Geo. Mason U. Civ. Rts. L.J. 1, 77+ (2006)

 206 NATIONAL SECURITY AND THE REHNQUIST COURT, 74 Geo. Wash. L. Rev. 1144, 1170+ 
(2006) HN: 3,4 (S.Ct.) 

  207 THE PROPRIETY OF A JUDGE'S FAILURE TO RECUSE WHEN BEING CONSIDERED FOR 
ANOTHER POSITION, 19 Geo. J. Legal Ethics 1187, 1212 (2006)

 208 COPY-KATZ: SOVEREIGN IMMUNITY, THE INTELLECTUAL PROPERTY CLAUSE, AND 
CENTRAL VIRGINIA COMMUNITY COLLEGE v. KATZ, 95 Geo. L.J. 1911, 1940 (2007)

 209 MULLAHS ON A BUS: THE ESTABLISHMENT CLAUSE AND U.S. FOREIGN AID, 95 Geo. 
L.J. 171, 206+ (2006) 

  210 RELIGION, DIVISION, AND THE FIRST AMENDMENT, 94 Geo. L.J. 1667, 1680+ (2006) 
HN: 3,4,6 (S.Ct.) 

  211 THE REHNQUIST COURT AND THE DEATH PENALTY, 94 Geo. L.J. 1367, 1383 (2006)
  212 THE LIBERAL LEGACY OF BUSH v. GORE, 94 Geo. L.J. 1427, 1462 (2006) 
  213 CATEGORICAL REQUIREMENTS IN CONSTITUTIONAL CRIMINAL PROCEDURE, 94 

Geo. L.J. 1493, 1536+ (2006)
  214 THE COURT OF PRAGMATISM AND INTERNATIONALIZATION: A RESPONSE TO 

PROFESSORS CHEMERINSKY AND AMANN, 94 Geo. L.J. 1565, 1588+ (2006) HN: 2,4,6 
(S.Ct.) 

  215 THE INFORMATION PRIVACY LAW PROJECT, 94 Geo. L.J. 1087, 1140 (2006) 
 216 RETHINKING CONSTITUTIONAL REVIEW IN AMERICA AND THE COMMONWEALTH: 

JUDICIAL PROTECTION OF HUMAN RIGHTS IN THE COMMON LAW WORLD, 35 Ga. J. 
Int'l & Comp. L. 99, 143+ (2006) HN: 6 (S.Ct.)

 217 WHAT SHOULD WE CELEBRATE ON CONSTITUTION DAY?, 41 Ga. L. Rev. 453, 501+ 
(2007) HN: 2,3,6 (S.Ct.) 

  218 THE FUTURE OF THE LEMON TEST: A SWEETER ALTERNATIVE FOR 
ESTABLISHMENT CLAUSE ANALYSIS, 40 Ga. L. Rev. 1171, 1207+ (2006) HN: 2,3,6 (S.Ct.)

  219 THE END OF AN ERA October Term 2004, 8 Green Bag 2d 345, 354+ (2005) HN: 6 (S.Ct.)
 220 THOU SHALT HONOR THE ESTABLISHMENT CLAUSE: THE CONSTITUTIONALITY OF 

THE FAITH-BASED INITIATIVE, 28 Hamline J. Pub. L. & Pol'y 431, 515 (2007) 
 221 IN PRAISE OF CONTEXTUALITY - JUSTICE O'CONNOR AND THE ESTABLISHMENT 

CLAUSE, 29 Hamline L. Rev. 7, 16+ (2006) HN: 2,4 (S.Ct.)
 222 PLURALISM: A PRINCIPLE FOR CHILDREN'S RIGHTS, 42 Harv. C.R.-C.L. L. Rev. 317, 372 

(2007) 
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  223 SEEING GOVERNMENT PURPOSE THROUGH THE OBJECTIVE OBSERVER'S EYES: THE 
EVOLUTION-INTELLIGENT DESIGN DEBATES, 29 Harv. J.L. & Pub. Pol'y 417, 417+ (2006) 
HN: 2 (S.Ct.) 

 224 RELIGION AND THE BURDEN OF PROOF: POSNER'S ECONOMICS AND PRAGMATISM 
IN METZL V. LEININGER, 120 Harv. L. Rev. 1175, 1186+ (2007)

  225 CONSTITUTIONAL LAW - ESTABLISHMENT CLAUSE - MIDDLE DISTRICT OF 
PENNSYLVANIA HOLDS THAT THE TEACHING OF INTELLIGENT DESIGN VIOLATES 
THE ESTABLISHMENT CLAUSE. - KITZMILLER V. DOVER AREA SCHOOL DISTRICT, 
400 F. SUPP. 2D 707, 119 Harv. L. Rev. 2268, 2275+ (2006) HN: 2,3,6 (S.Ct.) 

  226 CONSTITUTIONAL LAW - ESTABLISHMENT CLAUSE - FOURTH CIRCUIT HOLDS THAT
LOCAL GOVERNMENT MAY RESTRICT THE LEADING OF ITS INVOCATIONS TO 
REPRESENTATIVES OF JUDEO-CHRISTIAN RELIGIONS. - SIMPSON V. CHESTERFIELD 
COUNTY BOARD O, 119 Harv. L. Rev. 1223, 1230 (2006) HN: 2 (S.Ct.) 

  227 IN MEMORIAM: WILLIAM H. REHNQUIST The editors of the Harvard Law Review 
respectfully dedicate this issue to Chief Justice William H. Rehnquist., 119 Harv. L. Rev. 10, 16+ 
(2005) HN: 2,4,6 (S.Ct.) 

  228 1. PERMISSIBLE ACCOMMODATION OF RELIGION-RELIGIOUS LAND USE AND 
INSTITUTIONALIZED PERSONS ACT OF 2000, 119 Harv. L. Rev. 238, 248+ (2005) HN: 1,6 
(S.Ct.) 

  229 2. GOVERNMENT DISPLAY OF RELIGIOUS SYMBOLS-TEN COMMANDMENTS, 119 
Harv. L. Rev. 248, 258+ (2005) HN: 2,3,6 (S.Ct.)

  230 3. GOVERNMENT DISPLAY OF RELIGIOUS SYMBOLS-TEN COMMANDMENTS, 119 
Harv. L. Rev. 258, 268+ (2005) HN: 2 (S.Ct.)

  231 IN MEMORIAM: WILLIAM H. REHNQUIST The editors of the Harvard Law Review 
respectfully dedicate this issue to Chief Justice William H. Rehnquist., 119 Harv. L. Rev. 3, 6 
(2005) 

  232 FOREWORD: A POLITICAL COURT, 119 Harv. L. Rev. 31, 102+ (2005) HN: 3,4,6 (S.Ct.)
  233 THE STATISTICS, 119 Harv. L. Rev. 415, 424+ (2005) HN: 2,6 (S.Ct.)
  234 SUPREME COURT VOTING BEHAVIOR 2004 TERM, 32 Hastings Const. L.Q. 909, 986+ 

(2005) 
  235 THE POLITICAL MARKETPLACE OF RELIGION, 57 Hastings L.J. 1, 53+ (2005) 

 236 YOU ARE LIVING IN A GOLD RUSH, 35 Hofstra L. Rev. 417, 424 (2006) 
 237 RELIGIOUS LIBERTY AND THE LAW, 33-SUM Hum. Rts. 2, 2 (2006) HN: 3 (S.Ct.)
 238 RELIGIOUS LIBERTY IN AMERICA A Rapid-Fire Overview, 33-SUM Hum. Rts. 3, 6 (2006) 

HN: 4 (S.Ct.) 
  239 RELIGIOUS EXPRESSION AND SYMBOLISM IN THE AMERICAN CONSTITUTIONAL 

TRADITION: GOVERNMENTAL NEUTRALITY, BUT NOT INDIFFERENCE, 13 Ind. J. 
Global Legal Stud. 417, 443+ (2006)

  240 CHURCH AND STATE IN THE UNITED STATES: COMPETING CONCEPTIONS AND 
HISTORIC CHANGES, 13 Ind. J. Global Legal Stud. 503, 541 (2006)

 241 LA ICIT E IN THE UNITED STATES OR THE SEPARATION OF CHURCH AND STATE IN 
A PLURALIST SOCIETY, 13 Ind. J. Global Legal Stud. 561, 594 (2006) 

 242 ESTABLISHING THE PLEDGE: ON COERCION, ENDORSEMENT, AND THE MARSH 
WILD CARD, 40 Ind. L. Rev. 529, 583+ (2007)

  243 STIGMATIC HARM AND STANDING, 92 Iowa L. Rev. 417, 488+ (2007) HN: 2,3,6 (S.Ct.)
 244 THE CONSTITUTIONAL RIGHTS OF POLITICALLY INCORRECT GROUPS: CHRISTIAN 

LEGAL SOCIETY v. WALKER AS AN ILLUSTRATION, 33 J.C. & U.L. 361, 386 (2007)
 245 LAW, RELIGION, AND MEDICAL SCIENCE: BUILDING A BRIDGE OF 

UNDERSTANDING, 23 J. Contemp. Health L. & Pol'y 1, 8 (2006)
 246 AN EMPIRICAL STUDY OF EVOLUTION, CREATIONISM, AND INTELLIGENT DESIGN 

INSTRUCTION IN PUBLIC SCHOOLS, 36 J.L. & Educ. 301, 380+ (2007) 
  247 DECISION-MAKING TRENDS OF THE REHNQUIST COURT ERA: CIVIL RIGHTS AND 

LIBERTIES CASES, 89 Judicature 161, 161 (2005)
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 248 A NOTE ON THE MOORE CASES AND JUDICIAL ADMINISTRATION, 26 Just. Sys. J. 355, 
357+ (2005) HN: 2,4,6 (S.Ct.)

 249 WILLIAM H. REHNQUIST, SEPT. 3, 2005: THE CHIEF AT LSU LAW, 53 La. B.J. 377, 379 
(2006) HN: 2,6 (S.Ct.) 

 250 EDUCATION FUNDING IN MAINE IN LIGHT OF ZELMAN AND LOCKE: TOO MUCH 
PLAY IN THE JOINTS?, 59 Me. L. Rev. 511, 540+ (2007) HN: 2 (S.Ct.) 

 251 NO CLOSER TO CLARITY: THE ESTABLISHMENT CLAUSE AND THE SUPREME 
STUMBLE IN VAN ORDEN V. PERRY, 90 Marq. L. Rev. 155, 171+ (2006) 

 252 COURTHOUSE MONUMENT VIOLATES ESTABLISHMENT CLAUSE,(2006) HN: 2 (S.Ct.)
 253 TEN COMMANDMENTS DISPLAY DOES NOT ENDORSE RELIGION,(2006) HN: 2 (S.Ct.)
 254 STATE HAD VALID SECULAR PURPOSE IN DISPLAYING TEN COMMANDMENTS,(2005)

HN: 2,4,6 (S.Ct.) 
 255 HOLY MOSES: WHAT DO WE DO WITH THE TEN COMMANDMENTS?, 57 Mercer L. Rev. 

645, 671+ (2006) 
 256 ON JUSTITIA, RACE, GENDER, AND BLINDNESS, 12 Mich. J. Race & L. 203, 233 (2006)
 257 THE D'OH! OF POPULAR CONSTITUTIONALISM, 105 Mich. L. Rev. 1333, 1351 (2007)

  258 BURKEAN MINIMALISM, 105 Mich. L. Rev. 353, 408+ (2006)
  259 PUTTING RELIGIOUS SYMBOLISM IN CONTEXT: A LINGUISTIC CRITIQUE OF THE 

ENDORSEMENT TEST, 104 Mich. L. Rev. 491, 545+ (2005) HN: 2,3,6 (S.Ct.) 
  260 THE SUPREME COURT AND ITS SHRINKING DOCKET: THE GHOST OF WILLIAM 

HOWARD TAFT, 90 Minn. L. Rev. 1363, 1385+ (2006) HN: 2 (S.Ct.)
  261 EVALUATING THE SUPREME COURT's ESTABLISHMENT CLAUSE JURISPRUDENCE IN 

THE WAKE OF VAN ORDEN V. PERRY AND MCCREARY COUNTY V. ACLU, 71 Mo. L. 
Rev. 317, 366+ (2006) 

 262 COURT RECONSIDERS CASE ABOUT A MONUMENT, 10/24/2005 Nat'l L.J. S1, col. 2, S1, 
col. 2 (2005) HN: 6 (S.Ct.) 

 263 POTENTIAL FOR DANGER, 9/5/2005 Nat'l L.J. 23, col. 1, 23, col. 1+ (2005) HN: 2,6 (S.Ct.)
 264 LINGERING UNCERTAINTY, 8/3/2005 Nat'l L.J. 8, col. 1, 8, col. 1+ (2005) HN: 3,4,6 (S.Ct.)
 265 PUBLIC PRAYER IN THE NAVY: DOES IT RUN AFOUL OF THE ESTABLISHMENT 

CLAUSE?, 53 Naval L. Rev. 321, 348 (2006)
 266 A PROBLEMATIC PLURALITY PRECEDENT: WHY THE SUPREME COURT SHOULD 

LEAVE MARKS OVER VAN ORDEN V. PERRY, 85 Neb. L. Rev. 830, 874+ (2007) HN: 2,4,6 
(S.Ct.) 

  267 SMALL TOWN ESTABLISHMENT OF RELIGION IN ACLU OF NEBRASKA FOUNDATION 
V. CITY OF PLATTSMOUTH, 419 F.3D 772 (8TH CIR. 2005); EAGLES SOARING IN THE 
EIGHTH CIRCUIT, 84 Neb. L. Rev. 997, 1041+ (2006)

 268 QUOTING THE BIBLE: THE USE OF RELIGIOUS REFERENCES IN JUDICIAL 
DECISION-MAKING, 9 N.Y. City L. Rev. 31, 91 (2005)

 269 DECISION OF THE DAY U.S. Court of Appeals Bronx Household of Faith, plaintiffs-appellees v. 
Board of Education of the City of New York, defendants-appellants Decided July 2, 2007 Before 
Walker, Leval, and Calabresi, C.JJ, 7/9/2007 N.Y. L.J. 18, col. 1, 18, col. 1+ (2007) HN: 4 (S.Ct.)

 270 U.S. COURT OF APPEALS Schools' Policy on Holiday Displays Upheld; Establishment, Free 
Exercise Clauses Not Violated I. Background II. Discussion III. Conclusion, 2/9/2006 N.Y. L.J. 21, 
col. 1, 21, col. 1+ (2006) HN: 3,6 (S.Ct.)

 271 SOUTHERN DISTRICT School Board's Policy Unconstitutionally Fosters Excessive Government 
Entanglement With Religion, 11/23/2005 N.Y. L.J. 31, col. 1, 31, col. 1 (2005) 

 272 A COHERENT STANDARD, IF YOU PLEASE: THE SUPREME COURT'S FAILURE TO 
ADHERE TO A CONSISTENT STANDARD IN ESTABLISHMENT CLAUSE CASES AND 
WHY A REVISION OF JUSTICE O'CONNOR'S ENDORSEMENT TEST MAY BE JUST 
WHAT IS NEEDED, 33 N. Ky. L. Rev. 571, 610+ (2006)

  273 "ACTIVE LIBERTY" AND JUDICIAL POWER: WHAT SHOULD COURTS DO TO 
PROMOTE DEMOCRACY? Active Liberty: Interpreting Our Democratic Constitution by Stephen 
Breyer (Alfred A. Knopf, New York 2005)., 100 Nw. U. L. Rev. 1827, 1862+ (2006) 
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  274 A CONSTITUTIONAL HIERARCHY OF RELIGIONS? JUSTICE SCALIA, THE TEN 
COMMANDMENTS, AND THE FUTURE OF THE ESTABLISHMENT CLAUSE, 100 Nw. U. 
L. Rev. 1097, 1097+ (2006) HN: 3,4,6 (S.Ct.)

  275 THE IMPACT OF CATHOLIC TEACHING AND THE CALL TO DISCIPLESHIP, 20 Notre 
Dame J.L. Ethics & Pub. Pol'y 29, 58+ (2006)

  276 CONGRESS AND RELIGION: ONE REPRESENTATIVE'S VIEW, 20 Notre Dame J.L. Ethics & 
Pub. Pol'y 335, 364+ (2006) HN: 6 (S.Ct.)

  277 INTRODUCTION, 81 Notre Dame L. Rev. 1697, 1716+ (2006)
  278 "BAD HISTORY" : THE LURE OF HISTORY IN ESTABLISHMENT CLAUSE 

ADJUDICATION, 81 Notre Dame L. Rev. 1717, 1754+ (2006)
  279 REGULATORY EXEMPTIONS OF RELIGIOUS BEHAVIOR AND THE ORIGINAL 

UNDERSTANDING OF THE ESTABLISHMENT CLAUSE, 81 Notre Dame L. Rev. 1793, 1842 
(2006) 

 280 THE CONSTITUTIONAL STRUCTURE OF DISESTABLISHMENT, 2 NYU J. L. & Liberty 
311, 370+ (2007) HN: 2 (S.Ct.)

 281 DIVISION, DESIGN, AND THE DIVINE: CHURCH AND STATE IN TODAY'S AMERICA, 30 
Okla. City U. L. Rev. 845, 862 (2005)

 282 THE CONSTITUTIONALITY OF THE MONKEY WRENCH: EXPLORING THE CASE FOR 
INTELLIGENT DESIGN, 59 Okla. L. Rev. 527, 596+ (2006) HN: 2,4,6 (S.Ct.) 

 283 THE HIGH COURT ON THE FIRST AMENDMENT AND INTELLECTUAL PROPERTY The 
Series Concludes with United States Supreme Court Pronouncements on the First Amendment, 
Intellectual Property and Other Significant Decisions ...., 47-DEC Orange County Law. 10, 19 
(2005) HN: 6 (S.Ct.) 

 284 WHY SEPARATE CHURCH AND STATE?, 85 Or. L. Rev. 351, 367+ (2006) HN: 3,4,6 (S.Ct.)
 285 A "SPACIOUS CONCEPTION": SEPARATIONISM AS AN IDEA, 85 Or. L. Rev. 443, 480+ 

(2006) HN: 3 (S.Ct.) 
 286 JEFFERSONIAN WALLS AND MADISONIAN LINES: THE SUPREME COURT'S USE OF 

HISTORY IN RELIGION CLAUSE CASES, 85 Or. L. Rev. 563, 614+ (2006) HN: 3,4,6 (S.Ct.)
  287 RELIGIOUS FREEDOM AND "ACCOMMODATIONIST NEUTRALITY": A NON-NEUTRAL 

CRITIQUE, 84 Or. L. Rev. 935, 1000+ (2005) HN: 4,6 (S.Ct.)
  288 OVERVIEW OF THE TERM: THE RULE OF LAW & ROBERTS'S REVOLUTION OF 

RESTRAINT, 34 Pepp. L. Rev. 495, 520+ (2007)
  289 CIVIL RIGHTS, 34 Pepp. L. Rev. 535, 552 (2007)
  290 DOES CHANGING THE DEFINITION OF SCIENCE SOLVE THE ESTABLISHMENT 

CLAUSE PROBLEM FOR TEACHING INTELLIGENT DESIGN AS SCIENCE IN PUBLIC 
SCHOOLS? DOING AN END-RUN AROUND THE CONSTITUTION, 4 Pierce L. Rev. 219, 277 
(2006) HN: 2 (S.Ct.) 

 291 THE ARTICLE III EXCEPTIONS CLAUSE: ANY EXCEPTIONS TO THE POWER OF 
CONGRESS TO MAKE EXCEPTIONS?, 19 Regent U. L. Rev. 95, 147 (2007) 

  292 STEPHEN G. BREYER, ACTIVE LIBERTY:INTERPRETING OUR DEMOCRATIC 
CONSTITUTION (ALFRED A. KNOPF, PUB., 2005), 25 Rev. Litig. 501, 528+ (2006) HN: 2 
(S.Ct.) 

 293 YOU CANNOT LOSE IF YOU CHOOSE NOT TO PLAY: TOWARD A MORE MODEST 
ESTABLISHMENT CLAUSE, 12 Roger Williams U. L. Rev. 1, 69+ (2006) HN: 2,3,6 (S.Ct.)

 294 EVOLUTION AND THE HOLY GHOST OF SCOPES: CAN SCIENCE LOSE THE NEXT 
ROUND?, 8 Rutgers Journal of Law & Religion 11+ (2007)

 295 INCONSISTENT GUIDEPOSTS: VAN ORDEN, MCCREARY COUNTY, AND THE 
CONTINUING NEED FOR A SINGLE AND PREDICTABLE ESTABLISHMENT CLAUSE 
TEST, 8 Rutgers Journal of Law & Religion 14+ (2007) HN: 2,3,6 (S.Ct.) 

 296 KITZMILLER v. DOVER AREA SCHOOL DISTRICT: THE FIRST JUDICIAL TEST FOR 
INTELLIGENT DESIGN, 8 Rutgers Journal of Law & Religion 4+ (2006) HN: 2 (S.Ct.)

 297 GOVERNMENT AND RELIGION AS LANDLORD AND TENANT, 58 Rutgers L. Rev. 409, 
450+ (2006) HN: 2,6 (S.Ct.)
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  298 CONSTITUTIONAL ARGUMENTS IN CHURCH BANKRUPTCIES: WHY JUDICIAL 
DISCOURSE ABOUT RELIGION MATTERS, 29 Seton Hall Legis. J. 435, 470+ (2005) HN: 
2,4,6 (S.Ct.) 

 299 COERCING ADULTS?: THE FOURTH CIRCUIT AND THE ACCEPTABILITY OF 
RELIGIOUS EXPRESSION IN GOVERNMENT SETTINGS, 57 S.C. L. Rev. 923, 946+ (2006) 
HN: 3,4,6 (S.Ct.) 

  300 KELO V. NEW LONDON: A DIVIDED COURT AFFIRMS THE RATIONAL BASIS 
STANDARD OF REVIEW IN EVALUATING LOCAL DETERMINATIONS OF "PUBLIC 
USE', 51 S.D. L. Rev. 193, 232 (2006)

 301 A POLITICAL PROCESS THEORY OF JUDICIAL REVIEW UNDER THE RELIGION 
CLAUSES, 80 S. Cal. L. Rev. 793, 864+ (2007) HN: 2 (S.Ct.)

  302 WHEN CHURCHES FAIL: THE DIOCESAN DEBTOR DILEMMAS, 79 S. Cal. L. Rev. 363, 
454+ (2006) HN: 2,6 (S.Ct.)

 303 ENDANGERING THE GREAT DIVIDE: CHALLENGES TO THE ESTABLISHMENT 
CLAUSE IN VAN ORDEN V. PERRY, 125 S. CT. 2854 (2005), 31 S. Ill. U. L.J. 123, 150+ 
(2006) HN: 3,4,6 (S.Ct.) 

 304 THOU SHALT MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELIGION: ACLU 
V. MCCREARY COUNTY, VAN ORDEN V. PERRY, AND THE ESTABLISHMENT CLAUSE,
21 St. John's J. Legal Comment. 239, 269+ (2006) HN: 2,4,6 (S.Ct.)

 305 DEPRIVING AMERICA OF EVOLVING ITS OWN STANDARDS OF DECENCY?: AN 
ANALYSIS OF THE USE OF FOREIGN LAW IN EIGHTH AMENDMENT JURISPRUDENCE 
AND ITS EFFECT ON DEMOCRACY, 51 St. Louis U. L.J. 855, 893 (2007) 

  306 ORIGINALISM AND THE SENSE-REFERENCE DISTINCTION, 50 St. Louis U. L.J. 555, 627+ 
(2006) 

  307 YOUNG MR. REHNQUIST'S THEORY OF MORAL RIGHTS-MOSTLY OBSERVED, 58 Stan. 
L. Rev. 1827, 1869 (2006) HN: 6 (S.Ct.)

  308 THE REHNQUIST COURT AT TWILIGHT: THE LURES AND PERILS OF 
SPLIT-THE-DIFFERENCE JURISPRUDENCE, 58 Stan. L. Rev. 1969, 1996+ (2006) HN: 2,3,6 
(S.Ct.) 

  309 ENDORSEMENT RETIRES: FROM RELIGIOUS SYMBOLS TO ANTI-SORTING 
PRINCIPLES, 2005 Sup. Ct. Rev. 135, 141+ (2005) HN: 2,4,6 (S.Ct.)

  310 WHAT THE U.S. SUPREME COURT'S 2004-2005 DECISIONS MEAN TO TENNESSEE 
LAWYERS, 41-SEP Tenn. B.J. 16, 31+ (2005) HN: 2,4,6 (S.Ct.)

 311 THE FAIR HOUSING ACT AND RELIGIOUS FREEDOM, 11 Tex. J. on C.L. & C.R. 1, 38+ 
(2005) 

 312 WRONG TURNS ON THE ROAD TO ALTERNATIVE SANCTIONS: REFLECTIONS ON THE
FUTURE OF SHAMING PUNISHMENTS AND RESTORATIVE JUSTICE, 85 Tex. L. Rev. 
1385, 1412+ (2007) HN: 4 (S.Ct.)

  313 HOW DOES "EQUAL LIBERTY" FARE IN RELATION TO OTHER APPROACHES TO THE 
RELIGION CLAUSES? Religious Freedom and the Constitution. By Christopher L. Eisgruber and 
Lawrence G. Sager. (FNdd1) Cambridge, MA: Harvard University, 85 Tex. L. Rev. 1217, 1246+ 
(2007) HN: 4 (S.Ct.) 

  314 THE LIMITS OF EQUAL LIBERTY AS A THEORY OF RELIGIOUS FREEDOM Religious 
Freedom and the Constitution. By Christopher L. Eisgruber and Lawrence G. Sager. (FNdd1) 
Cambridge, MA: Harvard University Press, 2007. Pp. 333. $28., 85 Tex. L. Rev. 1247, 1272+ 
(2007) 

 315 AN UNWAVERING MAN AND JUDGE, 10 Tex. Rev. L. & Pol. 293, 299+ (2006) 
  316 THOU SHALT NOT POST THE TEN COMMANDMENTS? MCCREARY, VAN ORDEN, AND 

THE FUTURE OF RELIGIOUS DISPLAY CASES, 10 Tex. Rev. L. & Pol. 357, 400+ (2006) 
HN: 2,4,6 (S.Ct.) 

 317 THE SUPREME COURT'S "OUT WITH THE NEW, IN WITH THE OLD" APPROACH TO 
RELIGIOUS DISPLAYS, 52-OCT Fed. Law. 18, 18+ (2005) HN: 2,3,6 (S.Ct.) 
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 318 GONZALES v. OREGON AND THE SUPREME COURT'S (RE)TURN TO CONSTITUTIONAL
THEORY, 34 J.L. Med. & Ethics 817, 820+ (2006)

 319 REVIEW OF THE SUPREME COURT'S LABOR AND EMPLOYMENT DOCKET, O.T. 2005, 
21 Lab. Law. 109, 110+ (2005)

 320 THE SUPREME COURT REPORT 2004-05: THE END OF THE REHNQUIST ERA, 37 Urb. 
Law. 715, 735+ (2005) HN: 2,4,6 (S.Ct.)

  321 HAS MCCREARY COUNTY'S "TAINT" BECOME A STAIN?, 23 T.M. Cooley L. Rev. 1, 23+ 
(2006) HN: 2,4,6 (S.Ct.) 

  322 WHY GOVERNMENTAL DECALOGUE DISPLAYS ENDORSE RELIGION, 23 T.M. Cooley 
L. Rev. 109, 129+ (2006) HN: 3,4,6 (S.Ct.)

  323 POSTING THE TEN COMMANDMENTS IS A "LAW RESPECTING AN ESTABLISHMENT 
OF RELIGION"?: HOW MCCREARY COUNTY V. ACLU ILLUSTRATES THE NEED TO 
REEXAMINE THE LEMON TEST AND ITS PURPOSE PRONG, 23 T.M. Cooley L. Rev. 25, 
76+ (2006) HN: 2,4,6 (S.Ct.)

 324 WHAT'S GOD GOT TO DO WITH IT??!! THE PRIMA FACIE PROPRIETY OF PUBLIC 
RELIGIOUS EXPRESSION, 23 T.M. Cooley L. Rev. 77, 108+ (2006) HN: 2,3,6 (S.Ct.)

  325 THE INHERENT IRONY IN THE COURTROOM - THOU SHALT DO AS I SAY, NOT AS I 
DO: AMERICAN CIVIL LIBERTIES UNION V. ASHBROOK (FN2), 22 T.M. Cooley L. Rev. 
55, 93+ (2005) HN: 2,4,6 (S.Ct.)

 326 A LOOK BACK AT THE REHNQUIST ERA AND AN OVERVIEW OF THE 2004 SUPREME 
COURT TERM, 21 Touro L. Rev. 731, 762+ (2006)

  327 FIRST AMENDMENT CASES IN THE OCTOBER 2004 TERM, 21 Touro L. Rev. 849, 871+ 
(2006) HN: 3,4,6 (S.Ct.) 

 328 STRUCTURAL MODELS OF RELIGION AND STATE IN JEWISH AND DEMOCRATIC 
POLITICAL THOUGHT: INEVITABLE CONTRADICTION? THE CHALLENGE FOR 
ISRAEL, 22 Touro L. Rev. 613, 744 (2006) HN: 3 (S.Ct.)

  329 THE O'CONNOR LEGACY, 41-SEP Trial 68, 69 (2005) HN: 4,6 (S.Ct.) 
 330 STALEY V. HARRIS COUNTY: THE FIFTH CIRCUIT DEVELOPS AN ESTABLISHMENT 

CLAUSE ANALYSIS THAT RECONCILES PREVIOUS UNITED STATES SUPREME COURT 
DECISIONS, 81 Tul. L. Rev. 1703, 1714+ (2007) HN: 2,4,6 (S.Ct.)

  331 THE ESTABLISHMENT OF EVOLUTION: PUBLIC COURTS AND PUBLIC CLASSROOMS, 
81 Tul. L. Rev. 17, 65 (2006) HN: 2 (S.Ct.)

 332 RELIGION IN THE CLASSROOM IN GERMANY AND THE UNITED STATES, 81 Tul. L. 
Rev. 67, 122+ (2006) HN: 6 (S.Ct.)

 333 DIVIDED BY GOD: AMERICA'S CHURCH-STATE PROBLEM-AND WHAT WE SHOULD 
DO ABOUT IT. BY NOAH FELDMAN. FARRAR, STRAUS & GIROUX 2005. 286 PP., 80 Tul. 
L. Rev. 713, 725+ (2005) HN: 6 (S.Ct.)

 334 SYMPOSIUM FOREWORD, 41 Tulsa L. Rev. 117, 123 (2005)
 335 CONSTITUTIONAL LAW, 28 U. Ark. Little Rock L. Rev. 635, 649+ (2006) HN: 2,5,6 (S.Ct.)

  336 BEYOND INTERSTATE RECOGNITION IN THE SAME-SEX MARRIAGE DEBATE, 40 U.C. 
Davis L. Rev. 313, 383+ (2006) HN: 2 (S.Ct.)

  337 COERCION AND CHOICE UNDER THE ESTABLISHMENT CLAUSE, 39 U.C. Davis L. Rev. 
1621, 1668+ (2006) HN: 4 (S.Ct.)

 338 PHARMACIST REFUSALS AND THIRD-PARTY INTERESTS: A PROPOSED JUDICIAL 
APPROACH TO PHARMACIST CONSCIENCE CLAUSES, 54 UCLA L. Rev. 709, 749 (2007)

 339 "AN OFFICER OF THE HOUSE WHICH CHOOSES HIM, AND NOTHING MORE": HOW 
SHOULD MARSH V CHAMBERS APPLY TO ROTATING CHAPLAINS?, 73 U. Chi. L. Rev. 
1421, 1453+ (2006) HN: 3 (S.Ct.)

  340 A PRACTICAL AND PRAGMATIC APPROACH TO FREEDOM OF CONSCIENCE, 76 U. 
Colo. L. Rev. 1057, 1080 (2005) HN: 6 (S.Ct.)

 341 ON WHOSE CONSCIENCE? PATIENT RIGHTS DISAPPEAR UNDER BROAD PROTECTIVE
MEASURES FOR CONSCIENTIOUS OBJECTORS IN HEALTH CARE, 83 U. Det. Mercy L. 
Rev. 507, 541+ (2006) HN: 2,3,6 (S.Ct.)
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 342 CELEBRATING GOD, CONSTITUTIONALLY, 83 U. Det. Mercy L. Rev. 567, 578+ (2006)
 343 THE REJECTION OF DIVINE LAW IN AMERICAN JURISPRUDENCE: THE TEN 

COMMANDMENTS, TRIVIA, AND THE STARS AND STRIPES, 83 U. Det. Mercy L. Rev. 
641, 677+ (2006) HN: 2,4,6 (S.Ct.)

 344 THE ORTHODOXY OPENING PREDICAMENT: THE CRUMBLING WALL OF 
SEPARATION BETWEEN CHURCH AND STATE, 83 U. Det. Mercy L. Rev. 195, 228+ (2006) 
HN: 3,4,6 (S.Ct.) 

 345 CONSTITUTIONAL LAW: DETERMINING PURPOSE: THOU SHALT NOT STUDY THE 
EVOLUTION OF RELIGIOUS DISPLAYS McCreary County, Ky. v. ACLU of Ky., 125 S. Ct. 
2722 (2005), 18 U. Fla. J.L. & Pub. Pol'y 137, 152+ (2007) HN: 2,4,6 (S.Ct.) 

 346 JUSTICE O'CONNOR AND THE RULE OF LAW, 17 U. Fla. J.L. & Pub. Pol'y 107, 137+ (2006) 
HN: 3,4,6 (S.Ct.) 

  347 PRIVATE LIABILITY FOR RECKLESS CONSUMER LENDING, 2007 U. Ill. L. Rev. 405, 465 
(2007) 

  348 IS IT FAIR TO GIVE RELIGION SPECIAL TREATMENT?, 2006 U. Ill. L. Rev. 571, 603+ 
(2006) 

 349 A CONVERSATION WITH JUSTICE RUTH BADER GINSBURG, 53 U. Kan. L. Rev. 957, 
982+ (2005) 

 350 POLITICAL IDEOLOGY AS A RELIGION: THE IDOLATRY OF DEMOCRACY, 6 U. Md. L.J. 
Race, Religion, Gender & Class 117, 157 (2006) HN: 4 (S.Ct.)

 351 THE TEN COMMANDMENTS AS A SECULAR HISTORIC ARTIFACT OR SACRED 
RELIGIOUS TEXT: USING MODROVICH v. ALLEGHENY COUNTY TO ILLUSTRATE 
HOW WORDS CREATE REALITY, 5 U. Md. L.J. Race, Religion, Gender & Class 325, 349+ 
(2005) HN: 2,4,6 (S.Ct.) 

  352 THE ORIGINAL MEANING OF THE ESTABLISHMENT CLAUSE AND THE 
IMPOSSIBILITY OF ITS INCORPORATION, 8 U. Pa. J. Const. L. 585, 639 (2006) 

  353 WHAT IS PAST IS PRELUDE: NEWDOW AND THE EVOLUTION OF THOUGHT ON 
RELIGIOUS AFFIRMATIONS IN PUBLIC SCHOOLS, 8 U. Pa. J. Const. L. 641, 698 (2006)

  354 RECONCILING THE SUPREME COURT'S FOUR ESTABLISHMENT CLAUSES, 8 U. Pa. J. 
Const. L. 725, 800+ (2006) HN: 2,3,6 (S.Ct.)

  355 ASSESSING CHIEF JUSTICE WILLIAM REHNQUIST, 154 U. Pa. L. Rev. 1331, 1364 (2006)
 356 ONE NATION INDIVISIBLE: HOW CONGRESS'S ADDITION OF "UNDER GOD" TO THE 

PLEDGE OF ALLEGIANCE OFFENDS THE ORIGINAL INTENT OF THE ESTABLISHMENT
CLAUSE, 3 U. St. Thomas L.J. 629, 660+ (2006)

 357 KATCOFF V. MARSH AT TWENTY-TWO: THE MILITARY CHAPLAINCY AND THE 
SEPARATION OF CHURCH AND STATE, 38 U. Tol. L. Rev. 1137, 1178+ (2007) HN: 2 (S.Ct.)

 358 COMMON GROUND: LAW SCHOOLS IN AMERICAN LIFE DURING THE NEW AGE OF 
FAITH, 37 U. Tol. L. Rev. 143, 154 (2005) HN: 6 (S.Ct.)

 359 BRINGING SCALIA'S DECALOGUE DISSENT DOWN FROM THE MOUNTAIN, 2007 Utah 
L. Rev. 287, 344+ (2007) HN: 2,3,4 (S.Ct.)

  360 WILL THE NEW FEDERALISM BE THE LEGACY OF THE REHNQUIST COURT?, 40 Val. 
U. L. Rev. 589, 598 (2006) 

 361 SUBSIDIARITY AND RELIGIOUS ESTABLISHMENTS IN THE UNITED STATES 
CONSTITUTION, 52 Vill. L. Rev. 67, 134 (2007)

 362 CONTEXT IS KING: A PERCEPTION-BASED TEST FOR EVALUATING GOVERNMENT 
DISPLAYS OF THE TEN COMMANDMENTS, 51 Vill. L. Rev. 379, 415+ (2006) HN: 2,3,6 
(S.Ct.) 

  363 JURISDICTION STRIPPING IN THREE ACTS: A THREE STRING SERENADE, 51 Vill. L. 
Rev. 593, 663 (2006) 

  364 AN EVALUATION OF FEDERAL TAX POLICY BASED ON JUDEO-CHRISTIAN ETHICS, 
25 Va. Tax Rev. 671, 764+ (2006) HN: 6 (S.Ct.)

  365 RELIGIOUS OBJECTS AS LEGAL SUBJECTS, 40 Wake Forest L. Rev. 1011, 1085+ (2005) 
HN: 2,4,6 (S.Ct.) 
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 366 THE CONSTITUTION IN A POSTMODERN AGE, 64 Wash. & Lee L. Rev. 165, 231 (2007)
  367 THE BULLS AND BEARS OF LAW TEACHING, 63 Wash. & Lee L. Rev. 25, 77 (2006)
  368 THE APPARENT CONSISTENCY OF RELIGION CLAUSE DOCTRINE, 21 Wash. U. J.L. & 

Pol'y 225, 261+ (2006) HN: 3,4,6 (S.Ct.)
  369 WHAT'S RIGHT AND WRONG WITH "NO ENDORSEMENT", 21 Wash. U. J.L. & Pol'y 307, 

322+ (2006) HN: 3,6 (S.Ct.)
  370 JUSTICE SCALIA AND THE RELIGION CLAUSES: A COMMENT ON PROFESSOR EPPS, 

21 Wash. U. J.L. & Pol'y 349, 377 (2006)
  371 THE ELUSIVE MEANING OF RELIGIOUS EQUALITY, 83 Wash. U. L.Q. 1529, 1566+ (2005) 

HN: 3,6 (S.Ct.) 
 372 INTELLIGENT DESIGN AND THE FIRST AMENDMENT: A RESPONSE, 84 Wash. U. L. Rev.

63, 98+ (2006) HN: 6 (S.Ct.)
 373 THE ROBERTS COURT AND THE FUTURE OF SUBSTANTIVE DUE PROCESS: THE 

DEMISE OF "SPLIT-THE-DIFFERENCE" JURISPRUDENCE?, 28 Whittier L. Rev. 861, 904+ 
(2007) HN: 2,4,6 (S.Ct.) 

 374 OUR CONTINUED NEED FOR COORDINATION OF THE UNITED STATES 
CONSTITUTION OF THE EIGHTEENTH CENTURY'S "AGE OF ENLIGHTENMENT" WITH 
THE TWENTY-FIRST CENTURY'S AGES OF "MODERN SCIENCE AND BIOETHICS", 27 
Whittier L. Rev. 951, 984+ (2006) HN: 6 (S.Ct.)

  375 ONE NATION UNDER GOD: FREEDOM OF RELIGION IN SCHOOLS AND 
EXTRACURRICULAR ATHLETIC EVENTS IN THE OPENING YEARS OF THE NEW 
MILLENNIUM, 28 Whittier L. Rev. 537, 624+ (2006) HN: 2,4,6 (S.Ct.)

 376 MCCREARY COUNTY V. ACLU: A NEUTRAL INTERPRETATION OF THE 
ESTABLISHMENT CLAUSE THAT ALLOWS NONBELIEVERS' VIEWS TO COUNT, 28 
Whittier L. Rev. 771, 792+ (2006) HN: 2,4,6 (S.Ct.)

  377 THE OTHER SIDE OF THE WALL: THE FREE EXERCISE AND ESTABLISHMENT OF 
RELIGION IN PRISON, 27 Whittier L. Rev. 315, 342+ (2005) HN: 2,3,6 (S.Ct.) 

  378 GOING OUT WITH A WHIMPER: A TERM OF TINKERING AND FINE TUNING, THE 
SUPREME COURT'S 2004-2005 TERM, 27 Whittier L. Rev. 77, 215+ (2005) HN: 2,3,6 (S.Ct.)

 379 THE DEMISE OF THE FIRST AMENDMENT AS A GUARANTOR OF RELIGIOUS 
FREEDOM, 27 Whittier L. Rev. 415, 434+ (2005)

 380 16 Widener L.J. 1, A CONSTITUTIONAL RES GESTAE: ENDING THE DUELING 
HISTORIES OF EVERSON AND MCCOLLUM AND THE NAZI STATE (2006) 

  381 REVIVING A NATURAL RIGHT: THE FREEDOM OF AUTONOMY, 42 Willamette L. Rev. 
123, 185 (2006) HN: 6 (S.Ct.)

  382 COMPETING JUDICIAL PHILOSOPHIES AND DIFFERING OUTCOMES: THE U.S. 
SUPREME COURT ALLOWS AND DISALLOWS THE POSTING OF THE TEN 
COMMANDMENTS ON PUBLIC PROPERTY IN VAN ORDEN V. PERRY AND MCCREARY
COUNTY V. ACLU, 42 Willamette L. Rev. 99, 122+ (2006)

 383 INTRODUCTION: RELIGION, DIVISION, AND THE CONSTITUTION, 15 Wm. & Mary Bill 
Rts. J. 1, 6+ (2006) HN: 3,6 (S.Ct.)

  384 RELIGIONS, FRAGMENTATIONS, AND DOCTRINAL LIMITS, 15 Wm. & Mary Bill Rts. J. 
25, 41+ (2006) HN: 3,6 (S.Ct.)

  385 UP AGAINST THE WALL OF SEPARATION: THE QUESTION OF AMERICAN RELIGIOUS 
DEMOCRACY, 14 Wm. & Mary Bill Rts. J. 555, 675+ (2005) HN: 3,4,6 (S.Ct.) 

  386 WHY JUSTICE BREYER WAS WRONG IN VAN ORDEN V. PERRY, 14 Wm. & Mary Bill Rts.
J. 1, 16+ (2005) HN: 3,4,6 (S.Ct.)

  387 TEN COMMANDMENTS, NINE JUDGES, AND FIVE VERSIONS OF ONE AMENDMENT - 
THE FIRST. ("NOW WHAT?"), 14 Wm. & Mary Bill Rts. J. 17, 31+ (2005) HN: 2,3,6 (S.Ct.)

  388 THE SUPREME COURT AND THE TEN COMMANDMENTS: COMPOUNDING THE 
ESTABLISHMENT CLAUSE CONFUSION, 14 Wm. & Mary Bill Rts. J. 33, 50+ (2005) HN: 
2,4,6 (S.Ct.) 
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  389 UPHOLDING THE UNBROKEN TRADITION: CONSTITUTIONAL ACKNOWLEDGMENT 
OF THE TEN COMMANDMENTS IN THE PUBLIC SQUARE, 14 Wm. & Mary Bill Rts. J. 51, 
72+ (2005) HN: 2,3,6 (S.Ct.)

  390 THE ORIGINAL MEANING OF THE ESTABLISHMENT CLAUSE, 14 Wm. & Mary Bill Rts. J.
73, 140 (2005) 

 391 WHEN 2 OR 3 COME TOGETHER, 48 Wm. & Mary L. Rev. 1315, 1387 (2007) 
  392 FOREIGN AND INTERNATIONAL LAW IN CONSTITUTIONAL GAY RIGHTS 

LITIGATION: WHAT CLAIMS, WHAT USE, AND WHOSE LAW?, 32 Wm. Mitchell L. Rev. 
455, 508 (2006) 

 393 RELIGION, SPEECH, AND THE MINNESOTA CONSTITUTION: STATE-BASED 
PROTECTIONS AMID FIRST AMENDMENT INSTABILITIES, 32 Wm. Mitchell L. Rev. 719, 
767+ (2006) HN: 6 (S.Ct.) 

 394 COERCION IN THE RANKS: THE ESTABLISHMENT CLAUSE IMPLICATIONS OF 
CHAPLAIN-LED PRAYERS AT MANDATORY ARMY EVENTS, 2006 Wis. L. Rev. 1493, 
1562+ (2006) HN: 2,3,4 (S.Ct.)

  395 THE PRAGMATIC PASSION OF STEPHEN BREYER, 115 Yale L.J. 1675, 1698+ (2006) HN: 
4 (S.Ct.) 

  396 JUSTICE BREYER THROWS DOWN THE GAUNTLET, 115 Yale L.J. 1699, 1717 (2006)
 397 "Improving the Process So We Can GeT to the Substance" (2006) HN: 4 (S.Ct.) 
 398 THE 2005 ZiPLeRs: THE ELEVENTH ANNUAL ZONING AND PLANNING LAW REPORT 

LAND USE DECISION AWARDS (2006)
 399 SELECTED RECENT COURT DECISIONS, SL005 ALI-ABA 1, 20 (2005) 
 400 87 BNA Daily Labor Report E-1, 2006, (2006)
 401 42 NO. 3 Criminal Law Bulletin 1, Accommodation, Sponsorship, and Religious Activities in 

Prison (2006) 
 402 FREEDOM OF SPEECH AND RELIGION, 748 PLI/Lit 73, 76 (2006) HN: 2,6 (S.Ct.) 
 403 THE CALM BEFORE THE STORM, 731 PLI/Lit 25, 28+ (2005) HN: 6 (S.Ct.) 
 404 SUPREME COURT UPDATE, 731 PLI/Lit 35, 39 (2005) HN: 2,6 (S.Ct.) 
 405 THE END OF AN ERA: SUPREME COURT OCTOBER TERM 2004, 731 PLI/Lit 7, 17+ (2005) 

HN: 6 (S.Ct.) 
 406 THE END OF AN ERA: SUPREME COURT OCTOBER TERM 2004, 736 PLI/Lit 17, 27+ 

(2005) HN: 6 (S.Ct.) 
 407 THE CALM BEFORE THE STORM, 736 PLI/Lit 33, 36+ (2005) HN: 6 (S.Ct.) 
 408 SUPREME COURT REVIEW OUTLINE, 736 PLI/Lit 9, 12 (2005) HN: 2,6 (S.Ct.) 
 409 RELIGION AND THE PUBLIC SCHOOLS: A SUMMARY OF THE LAW RELIGION AND 

THE PUBLIC SCHOOLS: A SUMMARY OF THE LAW FEBRUARY 2006 UPDATE, 160 
PLI/NY 7, 48 (2006) 

 410 FOUNDATIONS, TRENDS, AND DIRECTIONS: PRIVACY AND SECURITY LAW IN 2007, 
902 PLI/Pat 11, 68 (2007) 

 411 STUDENT ORGANIZATIONS AND NONDISCRIMINATION POLICIES IN HIGHER 
EDUCATION: HOW MUCH "PLAY IN THE JOINTS" IS PERMISSIBLE UNDER THE FREE 
SPEECH CLAUSE? (FNa), 215 Ed. Law Rep. 203, 203 (2007) HN: 6 (S.Ct.) 

 412 SOLICITATION OF PERSONAL MESSAGES FOR DISPLAY ON PUBLIC SCHOOL 
PREMISES: WHAT ARE THE FIRST AMENDMENT CONSIDERATIONS?, 213 Ed. Law Rep. 
909, 909 (2006) HN: 2,4,6 (S.Ct.)

 413 MYERS v. LOUDOUN COUNTY PUBLIC SCHOOL BOARD: THE FOURTH CIRCUIT 
UPHOLDS THE PLEDGE OF ALLEGIANCE, 205 Ed. Law Rep. 1, 15+ (2006) HN: 2,4,6 (S.Ct.)

 414 RELIGION IN PUBLIC SCHOOLS: AN AMERICAN AND SOUTH AFRICAN PERSPECTIVE, 
204 Ed. Law Rep. 445, 450+ (2006)

 
Court Documents

Appellate Court Documents (U.S.A.)
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Appellate Petitions, Motions and Filings
 415 Vasquez v. Los Angeles County, 2007 WL 2826236, *2826236+ (Appellate Petition, Motion and 

Filing) (U.S. Sep 26, 2007) Petition for Writ of Certiorari (NO. 07-427)   
 416 Harris County, Texas v. Staley, 2007 WL 2461110, *2461110+ (Appellate Petition, Motion and 

Filing) (U.S. Aug 29, 2007) Brief for the Respondent in Opposition (NO. 07-100)
 417 Staley v. Harris County, Texas, 2007 WL 2589903, *2589903+ (Appellate Petition, Motion and 

Filing) (U.S. Aug 29, 2007) Conditional Cross-Petition (NO. 07-286)  HN: 2 (S.Ct.)
 418 Harris County, Texas v. Staley, 2007 WL 2220369, *2220369+ (Appellate Petition, Motion and 

Filing) (U.S. Jul 23, 2007) Petition for a Writ of Certiorari (NO. 07-100)  HN: 2 (S.Ct.)
 419 Local Church, Living Stream Ministry v. Harvest House Publishers, 2007 WL 1577142, *1577142+

(Appellate Petition, Motion and Filing) (U.S. May 29, 2007) Brief of Various Religion Scholars 
Amicus Curiae ... (NO. 06-1520) HN: 2 (S.Ct.)

 420 University of Notre Dame v. Laskowski, 2006 WL 3725139, *3725139+ (Appellate Petition, 
Motion and Filing) (U.S. Dec 18, 2006) Reply Brief for Petitioner (NO. 06-582) ""  

 421 University of Notre Dame v. Laskowski, 2006 WL 3449038, *3449038+ (Appellate Petition, 
Motion and Filing) (U.S. Nov 27, 2006) Brief of Amici Curiae We Care America, ... (NO. 
06-582) ""  HN: 2 (S.Ct.)

 422 Okwedy v. Molinari, 2006 WL 3336658, *3336658+ (Appellate Petition, Motion and Filing) (U.S. 
Nov 13, 2006) Petition for Writ of Certiorari (NO. 06-676) ""

 423 Skoros v. City of New York, 2006 WL 3265586, *3265586+ (Appellate Petition, Motion and 
Filing) (U.S. Nov 06, 2006) Reply Brief of Petitioners (NO. 06-271) ""  HN: 2 (S.Ct.)

 424 Aron v. Quest Diagnostics, Inc., 2006 WL 2785874, *2785874 (Appellate Petition, Motion and 
Filing) (U.S. Sep 11, 2006) Motion for Leave to File Brief as %iAmicus ... (NO. 06-5708)

 425 Skoros v. City of New York, 2006 WL 2471826, *2471826+ (Appellate Petition, Motion and 
Filing) (U.S. Aug 22, 2006) Petition for Writ of Certiorari (NO. 06-271) ""   

 426 Grace v. Freedom from Religion Foundation, Inc., 2006 WL 2161324, *2161324+ (Appellate 
Petition, Motion and Filing) (U.S. Aug 01, 2006) Petition for a Writ of Certiorari (NO. 06-157) 
""  HN: 3 (S.Ct.) 

 427 City of San Diego v. Paulson, 2006 WL 1864530, *1864530+ (Appellate Petition, Motion and 
Filing) (U.S. Jun 30, 2006) Motion for Leave to File and Brief Amici Curiae ... (NO. 05-1234) 
""  HN: 5 (S.Ct.) 

 428 O'Connor v. Washburn University, 2005 WL 3598670, *3598670+ (Appellate Petition, Motion and 
Filing) (U.S. Dec 23, 2005) Petition for Writ of Certiorari (NO. 05-837) ""  HN: 2,3,4 
(S.Ct.) 

 429 Lambeth v. The Bd. of Com'rs of Davidson County, North Carolina, 2005 WL 2736305, 
*2736305+ (Appellate Petition, Motion and Filing) (U.S. Oct 19, 2005) Reply Brief for Petitioners
(NO. 05-203) ""  HN: 3,6 (S.Ct.)

 430 Lambeth v. The Bd. of Com'rs of Davidson County, North Carolina, 2005 WL 2646358, 
*2646358+ (Appellate Petition, Motion and Filing) (U.S. Oct 12, 2005) Brief in Opposition (NO. 
05-203) ""  HN: 2,4,6 (S.Ct.)

 431 Simpson v. Chesterfield County Bd. of Sup'rs, 2005 WL 2228389, *2228389+ (Appellate Petition, 
Motion and Filing) (U.S. Sep 09, 2005) Brief of the Hindu American Foundation, Buddhist ... 
(NO. 05-195)  HN: 6 (S.Ct.)

 432 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725879, *4725879+ (Appellate Petition, Motion and Filing) (5th Cir. Aug 29, 2006) Petition 
for Rehearing En Banc (NO. 04-20667) "" HN: 4 (S.Ct.)

 433 Philip PAULSON, Plaintiff and Petitioner, v. Charles ABDELNOUR, as City Clerk, et al., 
Defendants and Appellants, San Diegans for the Mt. Soledad National War Memorial, Real Party in
Interest and Appellant., 2007 WL 460085, *460085+ (Appellate Petition, Motion and Filing) (Cal. 
Jan 24, 2007) Answer to Petition for Review (NO. S149386)
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 434 Philip PAULSON, Petitioner, v. Charles ABDELNOUR, in His Official Capacity as City Clerk of 
the City of San Diego, Mikal Haas, in His Official Capacity as Registrar of Voters for the County of
San Diego, and Does 1 to 10, Inclusive, Respondents., 2007 WL 989211, *989211+ (Appellate 
Petition, Motion and Filing) (Cal. Jan 20, 2007) Answer to Petition for Review (NO. S149386)   

 
 435 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff and Respondent, v. Glyn Wolfgang 

SCHARF, Defendant and Appellant., 2006 WL 3493349, *3493349+ (Appellate Petition, Motion 
and Filing) (Cal. May 15, 2006) Appellant's Petition for Review (NO. S143841)   

 
Appellate Briefs 

 436 Federal Election Commission v. Wisconsin Right to Life, Inc., 2007 WL 922218, *922218+ 
(Appellate Brief) (U.S. Mar 23, 2007) Brief of Amici Curiae the Center for Competitive ... (NO. 
06-969, 06-970)   

 437 Federal Election Commission v. Wisconsin Right to Life, Inc., 2007 WL 579239, *579239+ 
(Appellate Brief) (U.S. Feb 22, 2007) Brief Amici Curiae of Norman Dorsen, Aryeh Neier, ... 
(NO. 06-969, 06-970)  HN: 4 (S.Ct.)

 438 Morse v. Frederick, 2007 WL 542418, *542418 (Appellate Brief) (U.S. Feb 20, 2007) Brief of 
Amicus Curiae Alliance Defense Fund ... (NO. 06-278)

 439 Hein v. Freedom From Religion Foundation, Inc., 2007 WL 320998, *320998+ (Appellate Brief) 
(U.S. Feb 02, 2007) Brief for Respondents (NO. 06-157)

 440 Hein v. Freedom From Religion Foundation, 2007 WL 2088640, *2088640+ (Appellate Brief) 
(U.S. Jan 05, 2007) Brief of Amicus Curiae Foundation for Moral Law, ... (NO. 06-157) ""

 441 Hein v. Freedom From Religion Foundation, 2007 WL 62297, *62297+ (Appellate Brief) (U.S. Jan 
05, 2007) Brief Amicus Curiae of We Care America in Support ... (NO. 06-157)  HN: 6 
(S.Ct.) 

 442 Hein v. Freedom From Religion Foundation, Inc., 2007 WL 62299, *62299+ (Appellate Brief) 
(U.S. Jan 05, 2007) Brief for the Petitioners (NO. 06-157) "" HN: 3 (S.Ct.) 

 443 Wisconsin Right to Life, Inc. v. Federal Election Commission, 2005 WL 3087269, *3087269+ 
(Appellate Brief) (U.S. Nov 15, 2005) Brief of Amici Curiae The Center for Competitive ... 
(NO. 04-1581)   

 444 Hashmel C. TURNER, Jr., Plaintiff- Appellant, v. THE CITY COUNCIL OF THE CITY OF 
FREDERICKSBURG, Virginia; Thomas J. Tomzak, in his official capacity as Mayor of the City of 
Fredericksburg, Virginia, Defendants - Appellees., 2006 WL 3916610, *3916610+ (Appellate 
Brief) (4th Cir. Dec 29, 2006) Reply Brief of Appellant (NO. 06-1944) ""   

 445 Hashmel C. TURNER, Jr., Plaintiff-Appellant, v. THE CITY COUNCIL OF THE CITY OF 
FREDERICKSBURG, VIRGINIA; Thomas J. Tomzak, in his official capacity as Mayor of the City
of Fredericksburg, Virginia, Defendants-Appellees., 2006 WL 3203326, *3203326+ (Appellate 
Brief) (4th Cir. Oct 24, 2006) Brief of Appellant (NO. 06-1944) "" HN: 6 (S.Ct.) 

 446 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY TEXAS, Defendant Appellee., 2007 WL 
2426265, *2426265+ (Appellate Brief) (5th Cir. Jan 12, 2007) En Banc Brief for Appellee (NO. 
04-20667) ""   

 447 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725603, *4725603+ (Appellate Brief) (5th Cir. Dec 27, 2006) Brief of Amicus Curiae Eagle 
Forum Education & ... (NO. 04-20667) "" HN: 2 (S.Ct.)

 448 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725598, *4725598+ (Appellate Brief) (5th Cir. Dec 26, 2006) Brief of the State of Texas as 
Amicus Curiae on ... (NO. 04-20667) ""

 449 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725602, *4725602+ (Appellate Brief) (5th Cir. Dec 26, 2006) Brief Amicus Curiae of the 
National Legal ... (NO. 04-20667) ""

 450 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725601, *4725601+ (Appellate Brief) (5th Cir. Dec 22, 2006) En Banc Brief of Amicus 
Curiae David L. Hagen In ... (NO. 04-20667) ""
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 451 Kay STALEY, Plaintiff/Appellee, v. HARRIS COUNTY, TEXAS, Defendant/Appellant., 2006 
WL 4725599, *4725599+ (Appellate Brief) (5th Cir. Dec 21, 2006) Brief of Amicus Curiae Star 
of Hope Mission on ... (NO. 04-20667) "" HN: 2 (S.Ct.)

 452 Kay STALEY, Plaintiff-Appellee, v. HARRIS COUNTY, TEXAS, Defendant-Appellant., 2006 
WL 4725597, *4725597+ (Appellate Brief) (5th Cir. Dec 15, 2006) Appellant's en Banc Brief 
(NO. 04-20667) ""   

 453 UNITED STATES OF AMERICA, Appellee, v. Clifton L. COUSINS, Appellant., 2005 WL 
5431135, *5431135+ (Appellate Brief) (6th Cir. Dec 05, 2005) Brief of Clifton L. Cousins (NO. 
05-3228)   

 454 Anthony HINRICH, et al., Appellee, v. Brian BOSMA, in his official capacity as Speaker of the 
House of Representatives of the Indiana General Assembly, Appellant., 2006 WL 4820660, 
*4820660+ (Appellate Brief) (7th Cir. Jun 12, 2006) Brief Amicus Curiae of the American 
Jewish ... (NO. 05-4604, 05-5781)

 455 Anthony HINRICHS, et. al, Plaintiff-Appellee, v. Brian BOSMA, in His Official Capacity As 
Speaker of the House of Representatives of the Indiana General Assembly, Defendant-Appellant., 
2006 WL 4820688, *4820688+ (Appellate Brief) (7th Cir. May 19, 2006) Brief Amicus Curiae of 
the National Legal ... (NO. 05-4604)

 456 Anthony HINRICHS, et al., Plaintiffs-Appellees, v. Brian BOSMA, in his official capacity as 
Speaker of the House of Representatives of the Indiana General Assembly, Defendant-Appellant., 
2006 WL 4820681, *4820681+ (Appellate Brief) (7th Cir. May 15, 2006) Brief Amicus Curiae of 
Foundation for Moral Law, ... (NO. 05-4604, 05-4781) ""

 457 Eugene WINKLER, et al., Plaintiffs-Appellees, v. Donald H. RUMSFELD, Secretary of the 
Department of Defense, Defendant-Appellant., 2006 WL 498552, *498552 (Appellate Brief) (7th 
Cir. Feb 02, 2006) Amici Curiae Brief of the Unitarian Universalist ... (NO. 05-3451) ""

 458 Eugene WINKLER, Gary Gerson, Timuel Black, Mary Cay Marubio, and C. Douglas Ferguson, 
Plaintiffs-Appellees, v. Donald H. RUMSFELD, Defendant-Appellant., 2006 WL 332573, 
*332573+ (Appellate Brief) (7th Cir. Jan 26, 2006) Brief of Plaintiffs-Appellees (NO. 05-3451) "" 

 HN: 3,4,6 (S.Ct.) 
 459 Eugene WINKLER et al., Plaintiffs-Appellees, v. Donald H. RUMSFELD, Defendant-Appellant., 

2005 WL 3738642, *3738642+ (Appellate Brief) (7th Cir. Nov 16, 2005) Brief Amici Curiae of 
United States Senator Jim ... (NO. 05-3451) ""

 460 Eugene WINKLER, et al., Plaintiffs-Appellees, v. Donald H. RUMSFELD, as Secretary of 
Defense, Defendant-Appellant., 2005 WL 3738640, *3738640 (Appellate Brief) (7th Cir. Nov 09, 
2005) Brief of Amici Curiae Commonwealth of Virginia, ... (NO. 05-3451)   

 461 Eugene WINKLER, et al., Plaintiffs-Appellees, v. Donald H. RUMSFELD, Defendant-Appellant., 
2005 WL 3738637, *3738637+ (Appellate Brief) (7th Cir. Nov 07, 2005) Brief Amicus Curiae of 
Foundation for Moral Law, ... (NO. 05-3451) "" HN: 3,5 (S.Ct.)

 462 Eugene WINKLER, et al., Appellees, v. Donald H. RUMSFELD, Secretary of Defense, Appellant., 
2005 WL 3738638, *3738638+ (Appellate Brief) (7th Cir. Nov 04, 2005) Brief for Amicus 
Curiae the American Legion in ... (NO. 05-3451) "" HN: 2,3,6 (S.Ct.) 

 463 Eugene WINKLER, et al., Plaintiffs-Appellees, v. Donald H. RUMSFELD, Defendant-Appellant., 
2005 WL 3738636, *3738636+ (Appellate Brief) (7th Cir. Oct 28, 2005) Brief for Appellant (NO. 
05-3451) ""  HN: 6 (S.Ct.)

 464 JOAN LASKOWSKI and Daniel M. Cook, Plaintiffs-Appellants, v. Margaret SPELLINGS, in her 
official capacity as Secretary of the United States Department of Education, Defendant-Appellee, 
University of Notre Dame, Defendant-Intervenor-Appellee., 2005 WL 3755643, *3755643+ 
(Appellate Brief) (7th Cir. Sep 26, 2005) Separate Appendix of Appellee Margaret Spellings 
(NO. 05-2749)   

 465 Jeanne E. CALDWELL, Plaintiff and Appellant, v. Roy L. CALDWELL, Ph.D, et al., Defendants 
and Respondents., 2006 WL 4109536, *4109536+ (Appellate Brief) (9th Cir. Dec 29, 2006) Brief 
for Appellees Roy L. Caldwell, PH.D. And ... (NO. 06-15771) ""  HN: 5 (S.Ct.) 
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 466 THE REV. DR. Michael A. Newdow, Plaintiff-Appellant, pro se, v. THE CONGRESS OF THE 
UNITED STATES OF AMERICA; Peter Lefevre, Law Revision Counsel; United States of 
America; John W. Snow, Secretary of the Treasury; Henrietta Holsman Fore, Director, United 
States Mint; Thomas A. Ferguson, Director, Bureau of Engraving and Printing, 
Defendants-Appellees, Pacific Justice Institute, Defendant-Intervenor-Appellee., 2006 WL 
4054158, *4054158+ (Appellate Brief) (9th Cir. Dec 26, 2006) Plaintiff-Appellant's Reply Brief 
(NO. 06-16344) ""   

 467 Michael A. NEWDOW, Plaintiff-Appellant., v. UNITED STATES CONGRESS, et al., 
Defendants-Appellees., 2006 WL 4109547, *4109547+ (Appellate Brief) (9th Cir. Dec 11, 2006) 
Brief Amicus Curiae of Wallbuilders, INC., in ... (NO. 06-16344) HN: 2 (S.Ct.) 

 468 Michael A. NEWDOW, Plaintiff-Appellant, v. THE UNITED STATES CONGRESS, Peter 
Lefevre, Law Revision Counsel, United States of America, John W. Snow, Secretary of the 
Treasury, Henrietta Holsman Fore, Director, United States Mint, Thomas A. Ferguson, Director, 
Bureau of Engraving and Printing, Defendants-Appellees, Pacific Justice Institute, 
Defendant-Intervenor-Appellee., 2006 WL 4007453, *4007453+ (Appellate Brief) (9th Cir. Dec 
08, 2006) Brief of Intervenor/Appellee (NO. 06-16344) "" HN: 2,3,6 (S.Ct.) 

 469 The Rev. Dr. Michael a. Newdow, Plaintiff-Appellant, Pro Se, v. THE CONGRESS OF THE 
UNITED STATES OF AMERICA; Peter Lefevre, Law Revision Counsel; United States of 
America; John W. Snow, Secretary of the Treasury; Henrietta Holsman Fore, Director, United 
States Mint; Thomas a. Ferguson, Director, Bureau of Engraving and Printing, 
Defendants-Appellees, Pacific Justice Institute, Defendant-intervenor-Appellee., 2006 WL 
4109548, *4109548+ (Appellate Brief) (9th Cir. Dec 06, 2006) Brief Amicus Curiae of 
Foundation for Moral Law, ... (NO. 06-16344) "" HN: 3 (S.Ct.)

 470 Michael A. NEWDOW, Plaintiff and Appellant, v. CONGRESS OF THE UNITED STATES OF 
AMERICA, et al, Defendants and Appellees., 2006 WL 3890022, *3890022 (Appellate Brief) (9th 
Cir. Nov 20, 2006) Brief Amici Curiae of the American Center for Law ... (NO. 06-16344) ""   

 HN: 5 (S.Ct.) 
 471 Michael A. NEWDOW; et al., Plaintiffs-Appellees, v. John CAREY; et al., 

Defendant-Intervenors-Appellants., 2006 WL 3380593, *3380593+ (Appellate Brief) (9th Cir. Oct 
12, 2006) Answering Brief for the Plaintiffs-Appellees (NO. 05-17257, 05-17344, 06-15093)  
HN: 6 (S.Ct.) 

 472 ROECHILD-2 and Jan Roe, Plaintiffs-Appellees, v. John CAREY, Adrienne Carey, Brenden Carey,
the Knights of Columbus, et al., Defendant-Intervenor-Appellants, Rio Linda Union School District,
Defendant-Appellant, The United States of America, Defendant-Intervenor-Appellant., 2006 WL 
3380594, *3380594+ (Appellate Brief) (9th Cir. Oct 12, 2006) Reply Brief of 
Defendant-Intervenor-Appellants ... (NO. 05-17257, 05-17344, 06-15093) ""  HN: 3,6 
(S.Ct.) 

 473 Jan ROE; and Roechild-2, Plaintiffs/Appellees, v. RIO LINDA UNION SCHOOL DISTRICT, 
Defendant/Appellant, United States of America, Defendant/Intervenor - Appellant, John Carey, et 
al., Defendants/Intervenors - Appellants., 2006 WL 3380600, *3380600+ (Appellate Brief) (9th 
Cir. Oct 12, 2006) Defendant/Appellant Rio Linda Union School ... (NO. 05-17344) ""  
HN: 2 (S.Ct.) 

 474 Jan ROE and Roechild-2, Plaintiffs-Appellees, v. RIO LINDA UNION SCHOOL DISTRICT, 
Defendant-Appellee, United States of America, Defendant-Intervenor-Appellant, John Carey, et al., 
Defendant-Intervenor-Appellants., 2006 WL 3625478, *3625478+ (Appellate Brief) (9th Cir. Oct 
12, 2006) Reply Brief for Appellant the United States (NO. 05-17344, 06-15093, 05-17257)   
HN: 4 (S.Ct.) 

 475 Michael A. NEWDOW; et al., Plaintiffs-Appellees, v. John CAREY; et al., 
Defendants-Intervenors-Appellants., 2006 WL 3245053, *3245053+ (Appellate Brief) (9th Cir. Jul 
24, 2006) Brief Amicus Curiae of Madison-Jefferson Society, ... (NO. 05-17257, 05-17344, 
06-15093) ""  HN: 3 (S.Ct.)
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 476 Jan ROE and Roechild-2, et al., Plaintiffs-Appellees, v. RIO LINDA UNION SCHOOL 
DISTRICT, et al., Defendants-Appellants, The United States of America, 
Defendant-Intervenor-Appellant, John Carey, Adrienne Carey, Brenden Carey, the Knights of 
Columbus, et al., Defendants-Intervenors-Appellants., 2006 WL 3032618, *3032618+ (Appellate 
Brief) (9th Cir. Jun 12, 2006) Brief Amicus Curiae of the National Legal ... (NO. 05-17257, 
05-17344, 06-15093)  HN: 2 (S.Ct.)

 477 Jan ROE and Roechild-2, Plaintiff/Appellees, v. RIO LINDA UNION SCHOOL DISTRICT, 
Defendant/Appellant, United States of America, Defendant/Intervenor - Appellant, John Carey, et 
al., Defendants/Intervenors - Appellants., 2006 WL 2983567, *2983567+ (Appellate Brief) (9th 
Cir. Jun 08, 2006) Brief of Amicus Curiae the American Legion in ... (NO. 05-17257, 05-17344, 
06-15093) ""  HN: 5,6 (S.Ct.)

 478 Michael A. NEWDOW, et al., Plaintiffs-Appellees, v. RIO LINDA UNIFIED SCHOOL 
DISTRICT, et al., Defendants-Appellants., 2006 WL 2983568, *2983568+ (Appellate Brief) (9th 
Cir. Jun 08, 2006) Brief of Texas, Idaho, Oklahoma, Alabama, Alaska, ... (NO. 05-17257)  
HN: 3 (S.Ct.) 

 479 Roechild-2 and Jan ROE, Plaintiffs-Appellees, v. John CAREY, Adrienne Carey, Brenden Carey, 
the Knights of Columbus, et al., Defendant-Intervenor-Appellants, Rio Linda Union School District,
Defendant-Appellant, The United States of America, Defendant-Intervenor-Appellant., 2006 WL 
2983566, *2983566+ (Appellate Brief) (9th Cir. Jun 01, 2006) Brief of 
Defendant-Intervenor-Appellants John ... (NO. 05-17257, 05-17344, 06-15093) ""  
HN: 2,3,6 (S.Ct.) 

 480 Jan ROE; and Roechild-2, Plaintiffs/Appellees, v. RIO LINDA UNION SCHOOL DISTRICT, 
Defendant/Appellant, United States of America, Defendant/Intervenor - Appellant, John Carey, et 
al. Defendants/Intervenors - Appellants., 2006 WL 2983596, *2983596+ (Appellate Brief) (9th Cir. 
Jun 01, 2006) Defendant/Appellant Rio Linda Union School ... (NO. 05-17344) ""  HN: 
5 (S.Ct.) 

 481 Jan ROE and Roechild-2, Plaintiffs-Appellees, v. RIO LINDA UNION SCHOOL DISTRICT, 
Defendant-Appellee, United States of America, Defendant-Intervenor-Appellant, John Carey, et al., 
Defendant-Intervenor-Appellants., 2006 WL 2983597, *2983597+ (Appellate Brief) (9th Cir. Jun 
2006) Brief for Appellant the United States (NO. 05-17344, 06-15093, 05-17257) ""  
HN: 6 (S.Ct.) 

 482 Frank BUONO, Plaintiff-Appellee, v. P. Lynn SCARLETT, Acting Secretary of the Interior, et al., 
Defendants-Appellants., 2006 WL 2451933, *2451933+ (Appellate Brief) (9th Cir. May 15, 2006) 
Reply Brief (NO. 05-55852) "" HN: 3,4,6 (S.Ct.)

 483 COMMUNITY HOUSE, INC., Marlene K. Smith, Greg A. Luther, and Jay D. Banta, 
Plaintiffs-Appellants, v. CITY OF BOISE, Idaho; David H. Bieter, Mayor; Boise City Counsel; 
Mary Ann Jordan, Elaine Clegg, Vernon Bisterfeldt, David Eberle, Jerome Mapp, and Alan Shealy, 
Boise City Council Members; Bruce Chatterton, Director, Planning and Development Services; and 
Jim Birdsall, Manager, Housing and Community Development, Defendants-Appellees., 2006 WL 
2952502, *2952502+ (Appellate Brief) (9th Cir. Mar 25, 2006) Appellees' Response to 
Appellants' Opening Brief (NO. 05-36195) HN: 3,6 (S.Ct.)

 484 Jesse CARD, Plaintiff-Appellant, v. CITY OF EVERETT, Washington and Ray Stephanson in his 
official capacity as the MAYOR of the City of Everett, Defendants-Appellees., 2006 WL 3245090, 
*3245090+ (Appellate Brief) (9th Cir. Mar 23, 2006) Reply Brief for Appellant (NO. 05-35996) 
""   

 485 Jesse CARD, Plaintiff/Appellant, v. CITY OF EVERETT, et al., Defendants/Appellees., 2006 WL 
2364194, *2364194+ (Appellate Brief) (9th Cir. Mar 09, 2006) Brief of Appellees, City of 
Everett, et al. (NO. 05-35996) "" HN: 2 (S.Ct.)

 486 Frank BUONO, Plaintiff-Appellee, v. Gale A. NORTON, Secretary of the Interior, et al., 
Defendants-Appellants,., 2005 WL 4167479, *4167479+ (Appellate Brief) (9th Cir. Nov 02, 2005) 
Brief of Appellant (NO. 05-55852) ""
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 487 THE ACCESS FUND, Plaintiff-Appellant, v. Michael G. JOHANNS, Secretary of Agriculture; the 
United States Department of Agriculture; and the United States Forest Service; 
Defendants-Appellees., 2005 WL 3517403, *3517403+ (Appellate Brief) (9th Cir. Aug 25, 2005) 
Amicus Curiae Brief of Mountain States Legal ... (NO. 05-15585)  

 488 Paul F. WEINBAUM and Martin J. Boyd, Plaintiffs-Appellants, v. CITY OF LAS CRUCES, et al., 
Defendants-Appellees., 2007 WL 1379289, *1379289+ (Appellate Brief) (10th Cir. Apr 05, 2007) 
Appellees' Response Brief (NO. 06-2355) "" HN: 2,4,6 (S.Ct.)

 489 James GREEN, and AMERICAN CIVIL LIBERTIES UNION OF OKLAHOMA, 
Plaintiffs-Appellants, v. BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF 
HASKELL, and Henry Few, in His Official Capacity, Defendants-Appellees., 2007 WL 1379322, 
*1379322+ (Appellate Brief) (10th Cir. Apr 05, 2007) Appellants' Reply Brief (NO. 06-7098)  

 HN: 4,6 (S.Ct.) 
 490 James W. GREEN, et al., Plaintiffs-Appellants, v. HASKELL COUNTY BOARD OF 

COMMISSIONERS, et al., Defendants-Appellees., 2007 WL 1379323, *1379323+ (Appellate 
Brief) (10th Cir. Apr 05, 2007) Brief Amicus Curiae of Foundation for Moral Law, ... (NO. 
06-7098) ""  HN: 2,4 (S.Ct.)

 491 James W. GREEN, et al., Plaintiffs-Appellants, v. HASKELL COUNTY, et al., 
Defendants-Appellees., 2007 WL 1300418, *1300418+ (Appellate Brief) (10th Cir. Mar 26, 2007) 
Brief Amicus Curiae of the National Legal ... (NO. 06-7098) HN: 2,3,6 (S.Ct.)

 492 James GREEN, and American Civil Liberties Union of Oklahoma, Plaintiffs-Appellants, v. 
BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF HASKELL, and Kenny Short, 
in his official capacity, Defendants-Appellees., 2007 WL 1189574, *1189574+ (Appellate Brief) 
(10th Cir. Mar 13, 2007) Appellees' Brief (NO. 06-7098) "" HN: 2,4,6 (S.Ct.) 

 493 James GREEN and AMERICAN CIVIL LIBERTIES UNION OF OKLAHOMA, 
Plaintiffs-Appellants, v. BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF 
HASKELL and Henry Few in His Official Capacity, Defendants-Appellees., 2007 WL 678201, 
*678201+ (Appellate Brief) (10th Cir. Feb 05, 2007) Brief of Americans United for Separation 
of ... (NO. 06-7098) ""

 494 James GREEN, and AMERICAN CIVIL LIBERTIES UNION OF OKLAHOMA, 
Plaintiffs-Appellants, v. BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF 
HASKELL, and Henry FEW, In His Official Capacity, Defendants-Appellees., 2007 WL 678202, 
*678202+ (Appellate Brief) (10th Cir. Jan 23, 2007) Appellants' Opening Brief (NO. 06-7098) "" 

  
 495 SUMMUM, Plaintiff/Appellant, v. PLEASANT GROVE CITY, a municipal corporation; et al., 

Defendants/Appellees,, 2006 WL 2204029, *2204029+ (Appellate Brief) (10th Cir. Jun 09, 2006) 
Brief of Appellees (NO. 06-4057) HN: 6 (S.Ct.)

 496 SUMMUM, a corporate sole and church, Plaintiff/Appellant, v. DUCHESNE CITY, a 
governmental entity; Clinton Park, Mayor of Duchesne City; Darwin Mckee, City Council Member;
Yordys Nelson, City Council Member; Jeannie Mecham, City Council Member; Nancy Wager; City
Council Member; and Paul Tanner, City Council Member, Defendants/Appellees., 2006 WL 
2151378, *2151378+ (Appellate Brief) (10th Cir. May 22, 2006) Reply and Response Brief of 
Appellant (NO. 05-4162, 05-4168) HN: 2,6 (S.Ct.)

 497 SUMMUM, a corporate sole and church, Plaintiff/Appellant, v. DUCHESNE CITY, a 
governmental entity; Clinton Park, Mayor of Duchesne City; Darwin McKee, City Council 
Member; Yordys Nelson, City Council Member; Jeannie Mecham, City Council Member; Nancy 
Wager, City Council Member; and Paul Tanner, City Council Member, Defendants/Appellees., 
2006 WL 1354265, *1354265+ (Appellate Brief) (10th Cir. Apr 06, 2006) Appellant's Reply 
Brief and Appellant's Response ... (NO. 05-4272, 05-4282) HN: 2,4,6 (S.Ct.) 
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 498 SUMMUM, a corporate sole and church, Plaintiff/Appellant, v. DUCHESNE CITY, a 
governmental entity; Clinton Park, Mayor of Duchesne City; Darwin McKee, City Council 
Member; Yordys Nelson, City Council Member; Jeannie MeCham, City Council Member; Nancy 
Wager, City Council Member; and Paul Tanner, City Council Member, Defendants/Appellees., 
2005 WL 3790800, *3790800+ (Appellate Brief) (10th Cir. Dec 21, 2005) Brief of Appellant 
(NO. 05-4272, 05-4282) HN: 2,4 (S.Ct.)

 499 Bobby C. JONES, Pro Se, Appellant, v. MIAMI-DADE CO. DEPT. OF CORRECTIONS, 
Appellee., 2006 WL 2983259, *2983259+ (Appellate Brief) (11th Cir. Feb 09, 2006) Appellant's 
Reply Brief (NO. 05-14815-BB)

 500 ANCHORAGE BAPTIST TEMPLE, Appellant, v. Keith COONROD, et al., Appellees; Valley 
Baptist Tabernacle and Hamilton Acres Baptist Church, Appellants, v. Keith Coonrod, et al., 
Appellees., 2006 WL 3905049, *3905049+ (Appellate Brief) (Alaska Oct 09, 2006) Opening Brief 
of Appellants Valley Baptist ... (NO. S-12421, S-12442) HN: 1 (S.Ct.) 

 501 Philip PAULSON, Petitioner and Respondent, v. Charles ABDELNOUR, in his official capacity as 
the City Clerk of the City of San Diego and the the City of San Diego; Respondents and Appellants;
San Diegans for the Mt. Soledad National War Memorial., Aggrevied Party and Appellant., 2006 
WL 3614089, *3614089+ (Appellate Brief) (Cal.App. 4 Dist. Aug 08, 2006) Respondent's Brief 
to San Diegans for the Mt. ... (NO. D047702) HN: 2,4,6 (S.Ct.) 

 502 Philip K. PAULSON, Petitioner and Respondent, v. Charles ABDELNOUR, in his official capacity 
as the City Clerk of the City of San Diego, etc., et al., Respondents and Appellants., 2006 WL 
3241628, *3241628+ (Appellate Brief) (Cal.App. 4 Dist. Aug 04, 2006) Amicus Curiae Brief of 
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