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together. Consequently, it is m.f vie.w thai there is no im-

;t?;;;.;;i;;;;;"'iiul 
or oti'erwise' or the prior act bv

the latter."'l 
;;-;" reason' therefore, to- change mv opinion as ex-

pressed in my r"tt"' ttlou-'of Stpte'ibt' 
-26'1sas 

1aa Op'

293.) As srarecr nr rr,it"reit.r, i u* ot the gninion-tY:ll,?
;;il-;;r"d interchange ot- property having been agreeo

to by the heads of b;lh-th" Wu" b"puttment and the Navy

Department, the p;;*d order is authorized under the

iro'oi.lo"t oi th" act of July 11' 1919'

ResPectrulrY' 
:'T',;1?'""'^ift*;**'

To the PnusrPnxr'

QUDSTIONS ARISING IN TIIE NATIONAL-ARCHIVES ESTAB'

LISHMENT U"O'* TTTN TNUNNAL REGISTER ACT

1. Documents required or authorized to be published under section 5

of the i'ederaf n"gitt"t e"t are' with the exceptlons noted' valid

and operate ut "ooti"otttve lrotiie to the 'p€rsons 
'lesigllated' as

soon as they are u"J *itn the. Division of the t'ederal Register

and matle avaitanfe'io" public inspection-as provided iu section

2 of the ett; a"i n"Uti"utt"" in the tr.ett"tal Resister is not

essential to the validity of sucb tlocumetrts'

2 The provisions ot section ? of thc Act respecting validity and cou-

structive notice do not erpply to the compilation of documents

referrecl to in section 11'

DnP-rn'llrnNt on Jusrrcn'

October 21, 1935.

Srn: Referring to the letter of youl Assistant Secretary'

d^i;";;i; n. ft'r"iv"', 'tut"a O"tob."' 14' 1e35' T.n"'" llj
honor to state nty opi"io" upon the {?}I:ti"q q"*ti"it ^Tt^:^i* 

in ,fr" Nationai Archives Establishment in connectlon

;i?h;h;;;-i"irtt"ti"tt oi trt" FedeIaI Resister Act (Public

No. 220, ?+ttt Co"g''utt- fn' S*'' 5001) anI submitted in the

Archivist's letter to you of October 10' 1935:

1. Is it necessa'ry tirat clocuments required or authorized to

be publishecl uncler tttii"" 5 be both fit"tl *ith the Division

ffiJ!;1iili..i"-.r.1r-deral Register in order for such

documents to be valid or to serve as consbructive notice under

the provisions of section ? ?
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2' rf' both filing and publication are held to be necessary,
will the validity or constructive notice of such documents
date from the time of filing with the Division or from thetime of publication in the Fecleral Reeister ?

?' Do the provisions of sectiofi ? ap"pty to the compilation
refe.red to in section r.1 and do such irovisions affect ilrevalidity and constructive notice of documents already issuecl
rvhich may or may not be incluclecl in the .o_filotior, ?

section b (a) of the Feclerar Register Act a^esignates cer-
tain documents which. are reguired, iy the Act to be published
in the Federal Register. Section b (b) designotes other
documents which 

lyy be published in the Fecieial Register.
section 2 provides thal the original .and. two dupricate

originals or certified copies of alt" documents requirecl orauthorized to be published under section 5 shall be fiied with
the Division of the Federal Register in the Nalionar Ar-
chives Establishment, and that lh."uupon thg Director. of
the Division shal] cause the day and hour of the filing to be
noted on the originals-and the copies. That section aiio pro-
vidgs that upon such filing of any such clocument the Director
shall immediately make a copy-thereof available for public
inspection in the office of the birector and sharl arso imme-
diately transmit c. copy thereof to the Government printing
Office for printing in the Fecleral Resister.

-_^-Section 3 requires the Government Frinting office to print
all such documents iu the Federal Registep oi.l to forthwitli
distribute them as specified in the Aci.

sectio' 11 provides that within six months after the ap-
proval of the Act each agency of trre Government shall pre-
pare and file with the committee created by the Act a com-
plete compilation. of alr documents issned. or promurgateci
prior to the date documents are required o" o,itho.irJt uy
tle A.:t 

!o !. published in the Fecleral Register ;nd which
are still in force and effect and relied uponiy the agency as
authority for, or invoked by it in the discha"ge of, any of its
functions and duties. That section furthei provides that
the committee shall make report coneerning .uch compila-
tion to the President, who shall determine'which of such
documents have generar applicability ancl Iegal efiect ancl
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shall authorize the publication of such documents in a special
or supplemental edition of the Federal Register.

Section ? of the Act is as follows:
" No document required under section 5 (u) to be published

in the tr'ederal Register shall be valid as against any person
who has not had actual knowledge thereof until the duplicate
originals or certifiecl copies of the document shall have been
filed with the Division and a copy made available for public
inspection as provided in section 21 and, unless otherwise
specificaliy provicled by statute, such filing of any document,
required or authorized to be published und.er section 5, shall,
except in cases where notice by publication is insufficient
in law, be sufrcient to give notice of the contents of such doc-
ument to any person subject thereto or affected thereby. The
publication in the tr'ederal Register of any document shall
create a rebuttable presumption (a) that it was duly issued,
prescribed, or promulgated; (b) that it was duly filed with
the Division and made a.vailable for public inspection at
the day and hour stated in the printed notation; (e) that
the copy contained in the Federal Register is a true copy
of the original l and, (d) that all requirements of this Act
and the regulations prescribed hereunder relative to such
document have been complied with. The contents of the
Federal Register shall be judicially noticed and, without
prejudice to any other mode of citation, may be cited by
volume and page number.t'

In view of these pr.ovisions it seems to be clear that docu-
nents required or authorized to be published under sectiorr
5 of the Act are, with the exceptions noted, valid and operate
as constructive notice to the persons designated as soon &s
they have been filed with the Division and made available
for public inspection in the ma.nner provided in section g
of the Act; and that publication in the Federal Register
is not essential to their validity. It seems to be equally
clear that the provisions of section 7 respecting validily anJ
constructive notice do not apply to the compilations of doeu-
ments referred to in section 11. The former section, insofar
as it relates to documents described in the latter section,
merely provides that the publica.tion of such documents shall
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create certain rebuttable presumptions and. that the pub-
lished contents of such documents shall be subject to judicial
notiee.

I am of the opinion, therefore, tliat the first and third
questions preseated by the Archivist should be answered in
the'negative. Because of the negative answer to the first
question, no answer to the second is required. 

'

Respectfully,
HOMER CUMMINGS.

To the PnnsrorNr.

TEOMAS JEI'FERSON TERRITORIAL EXPANSION MEMORIAL

A proposed Executiye order approving the establishmeDt snd author-
lzing the construction of the Thomas Jefferson Territorial Expan-
sion Memorial, ln accordance with the plans and specificatlons of
the United States Territorial Expansion Commlsslon at an estl-
mated cost of $30,0@,00O, recites: That the United States Territorial
Expanslon Memorial Commission created pursuant to public reso-
lution approyed June 15, 1934, recommended in its report of May
1, 1935, the establishment and coDstruction of a permanent memo-
rial, on the slte and in accordance with the plaDs given ln ttre
report, at an estimated total cost of 930,000,00O; that the city
of St. Louis, Mlssourl, has agreed to contribute the sum of g?,500,-

0OO to the estimated cost of tie constructioD of the memorial: that
the State of Missouri has consented to the acquisition by the
UDiteal States of the lands neceesary for sucb project; that tle
memorial will commemorate the territorial expansion of the United
States and preserye the historial assoclations conDected therewlth
for the benefit, education, and inspiration of the Ameriean people;
and that the President flnds that the coustruction o[ the Memorlal
will provide work relief and increase . employment by providiag
for a useful project. It appears tiat only a part of the sum of
$22,500,000 to b€ contributed by the Government for the proposed
proJect iB Dow aYailable.

Eelil: (1) The proposed project is otre which the President is author-
ized to adopt aDd prosecute uncler title II of the National Industrial
Recovery Act and tbe Emergency Relie! Appropriation Act of 193b.

(2) Tlte President has no authority to commit the Congress to
futute appropriatlons for the proposeil proJect, and the Government
may Dot legslly accept the sum of $7,500,000 from the City of SL
Louis unless the authorizatioa for the project provldes for ltg
constructiol ancl completlon with fuDds now available and at the
disposal of the President.

(3) Since the fuU sum of $22,500,000 required to be contdbutd
by the Presldent is not now available for the project the proposed
EhecutiYe order ls uxauthorlzed.


