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Qlaims for an adjudication of

T. W. GREGORY.
To rre SpcnsranY oF THE NArrr.

INCOME TAX ON STOCK DIYIDENDS.

As there ls not a plaln and obvlous conflict between the provislons
of tle Constltution and tle provisions of the income-tax acts
of September 8, 1916 (39 Stat 758,757, ?66), and of October
3, 1917 (40 Stat.329,337,338), levying an ineome tax on stock
dividends payable out of earnings acerued since March 1, 1g13,
it is the duty ol the administrative ofificer to comply with the
provisions of the statute, leaving the que,stion of lts constitu-
tionality to be determined by the courts.

l'he decision in T'or-ne v. Eisner (245 U, S. 418) does not Justify
an administrative officer in setting aside and disregarding the
preseDt statute levying an lncome tax oa stock dividends, sinee
tlat decision does not in terms decide that Congress has not tJre
power expressly to tax as ineome stock dividends of the char-
acter deseribed in the present statute, altiough it did determine
that tle \trord " income " Ls used in the income-tax act of October
3. 1913, could not be taken to include stock dividends which harl
been declared from surplus profits earned prior to the taxing
year and prior to the ratification of the sixteenLh amentlnent to
the Constitutiou.

Dm-LnrrrENT or' Jusrrce,

January 96,1918.
' Srn: In your letter of the 18th instant you refer to the

opinion of the Supreur.e Court in the case of To,wne v.
Eisrar, decided January 7 last, and request m-v opinion
whether, having in mind the rule of law laid down therein
relative to stock dividends, Congress had the power under
the provisions of the Constitution to enact the prorisions
contained in the income-tex acts of September 8, 1916 (39
Stat.756,757,?66), and October 3, LgtT (40 Stat.329,337,
338), levTing an income tax on stock dividends payable
out of earnings accrued since March 1, 1913.

The slid act of September 8, 1916, after leaving, by
section 1, paragraph (a). a tax upon the entire net income
received within the preceding calendar year by certaia
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214 Incsme Taa on Etock Diuid,ends.

persons, enacted by section 2, paragraph (a), that said
net income should include income derived frorn divi-
dends-

" Proo'ided, That the term ( dividends t as used in this
title shall be held to mean any distribution made or or-
dered to be made by u corporation, joint-stock company,
association, or in-*urance company, out of its earnings or
profits accrued since }Iarch 1, 1913, and peyable to its
shareholders, whether in cash or in stock of the corpora-
tion, joint-stock company, association, or insurance com-
panl; which stock dividend shall be considered income. to
the amount of its cash value.tt

A similar provision w&s contained in section 31. prrrr-
graph (a) of the act of Oetober 3. 1917, except as to the
extent to which said stock diviclends should be cunsidered'
income.

The question propounded, therefore, is whether Congress
had the constitutional power thus expressly to make stock
dividends taxable to the extent provided in the said acts.

In 10 Op. 56, 61, Attorney General Bates used the fol-
lowing language:

tt 4. The fourth question concerns the power of an Execn-
tive Department to examine and decicle upon the validit-v
of an act of Congress. and to disreglrd its pror-isions.

" There may possibly arise cases of plain and obvious
conflict bet'ween the provisions of the Constitution and the
provisions of a statute. In such cases. there is no room ftrr'
constmction. no ground for arglrment: and in all suelr
c lses.  not onlv t i re jut l ic iarv Del . ,ar t r r ient .  t ,ut  evclv Depart-
ment. and incleed every private man who is required to
act upon the subject matter. must t letermine for. himself
what the iaw of the land. as applicrble to the clse in hand.
real ly is.  He mrrst  obey the l l r ' .  the rvhole lnrv:  and i f  the
conflict bet'ween the Constitution rnd the aet of Consress--
the higher and the lower law-be plain and rrnquest ionirble.
he must. of necessitv. clisregrrci the one or t lrt other. He
c tn  t ro t  r l i . r 'eg l r t l  the  Const i tu t i r in .  f< t r  th : r t  i s  t l i e  : i r l t r t ' n re
l l rv :  and there fore  he  n lns t  o l re .v  the  Con.s t i t r r t ion .  e le l l
thor rg i r .  in  tL r i l l g  . -so .  he  nr r rs l  r l i - r ' t ,g r r r l  a  s t i r t r r t t ' .  The ( 'on-
stitrrt ion is the i i ighcst irntl stlongest, lrrlv c'f rrl l . antl there-
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fore the lower and weaker larv must yield to it in every
case. before every tribunal. high or low, judicial or execu-
tive. This is predicated of cases where the conflict of law
is plain and obvious. But in cases in which the conflict of
law is doubtful, and its existence has to be made out by
argument, I think it is far more prudent for the adminis-
tmtive officer to follow the statute, and leave the party
rvho ma.y be dissatisfied with the decision to seek his remedy
i n t h e c o u r t s  *  *  * ' )

I concur in the view thus expressed that, unless the con-
flict between the law in question rnd the Constitution be
plain and obvious. it is the duty of the administrative
officer to complv rvith the l irovisiuns of the statute. leav-
ing the question of its constitntionality to be cleterminecl
b-v the courts.

fn the present case such confllct as may exist between
the statute and the Constitution is one not apparent upon
the face of the former but requiring to be made out by
rrgurnent. A prorision of very much this same nature
T\-as sustained by the Supreme Court of the LTnited States
in relation to the Ci\ril }l-ar income trx act in Collectm v.
i lubbard. 12'IVall. 1. 18, and in Bailey v. Railroatl C'om-
'pan! , ,22  Wal I .604,636.6 j17 ,  o .  c .  106 tT .  S .  109,  112,  113.
Tlre decision in f-sune v. Eisner determined that the word
t' income " as used in the act of October 3. 1913. could not
be taken to include stock dividends. rvhich, it is to be noted.
hirrl Lrcen ,fer:l irretl in thrrt cir-<e fronr surplrts pr',rf its eul'nerl
pr ior  to the t : r - r ing vear ant l  pr ior  to the rr t i l ieat ion of  t i re
sirteenth amendment. lVhatever inferences mrv be tlrarvn
from this decision. it does not in ternrs clecide thrt Con-
gress has not the power expressl-v to tlx as income stock
rlivit lends of the character described in the present statrrte.
fn the absence of such an explicit declaration, I am of the
opinion thrrt the matter is not so clear as to justifv an
ar lministrat ive of f icer in set t ine ls ide and disregarding an
erpress ettirctniett t ttf Clongl'ess.

Very t 'espectfrr l lv .
, I f ) I I \  \1 ' .  D.\ \ - IS.

A,.t irttJ ,Ittornt: y Getrcrul.
To rup SscnnrenY oF THE Tnnrsunr.
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