











Civil Asset Forfeiture Reform Act Statutes

unlawfully brought into the United States will
commit an offense against the United States or
any State punishable by imprisonment for
more than 1 year,

(i1} an offense done for the purpose of
commercial advantage or private financial
gain, or

(i) an offense in which the alien is not
upon amival immediately brought and
presented to an appropriate immigration
officer at a designated port of entry,

be fined under Title 18, and shall be imprisoned, in the
case of a first or second violation of subparagraph
(B)ui}. not more than 10 years, in the case of a first
or second violation of subparagraph (B)i) or (B){n),
not less than 3 nor more than 10 years, and for any
other violation, not less than 5 nor more than 15 years.

(30A) Any person who, during any | 2-month
period, knowmgly hires for employment at least 10
mdividuals with actual knowledge that the individuals
are ahens described in subparagraph (B) shall be fined
under Tutle 18, or imprisoned for not more than 5
years, or both.

{B) An alien described in this subparagraph is
an alien who—

{1) 15 an unauthorized alien (as defined in
section 1324a(h)(3) of this title), and

{11} has been brought into the United
states i1 violation of this subsection

4 Title 8
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(b) SEIZURE AND FORFEITURE—

(1) IN GENERAL— Any convevance, including
any vessel, vehicle, or aircraft, that has been or is
being used in the commission of a violation of
subsection (a), the gross proceeds of such
violation, and any property traceable to such
conveyance or proceeds, shall be scized and
subject to forfeiture.

(2) APPLICABRLE PROCEDURES— Seizures
and forfeitures under this subsection shall be
governed by the provisions of chapter 46 of title

18, United States Code, relating to civil
forfeitures, including section 981(d) of such title,
except that such duties as are imposed upon the
Secretary of the Treasury under the customs laws
described in that section shall be performed by
such officers, agents, and other persons as may be
designated for that purpose by the Attorney
General.

(3) PRIMA FACIE EVIDENCE IN
DETERMINATIONS OF VIOLATIONS— In
determining whether a violation of subsection {a)
has occurred, any of the following shall be prima
facie evidence that an alien involved in the alleged
violation had not received prior official
authorization to come to, enter, or reside in the
United States or that such alien had come 1o,
entered, or remained in the United States in
violation of law:

(A) Records of any judicial or
administrative proceeding in which that alien’s
status was an issue and in which it was
determined that the alien had not received
prior official authorization to come to, enter,
or reside in the United States or that such
alien had come to. entered, or remained in the
United States in violation of law.

(B) Official records of the Service or of the
Department of State showing that the alien
had not received prior official authorization to
come to, enter, or reside in the United States
or that such alien had come to, entered, or
remained in the United States in violation of
law.

(C) Testimony, by an immigration officer
having personal knowledge of the facts
concerning that alien’s status, that the alien
had not received prior official authorization to
come to, enter, or reside in the United States
or that such alien had come to, entered, or
remained in the United States in violation of
Laww,

(c) Authority 1o arrest

No officer or person shall have authority 1o make any
arrest for a violation of any provision of this section
except officers and employees of the Service
designated by the Attorney General, either individually
or as a member of a class, and all other officers whose
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duty it is to enforce criminal laws.
(d) Admissibility of videotaped witness testimony

Motwithstanding any provision of the Federal Rules of
Evidence, the videotaped (or otherwise audiovisually
preserved) deposition of a witness to a violation of
subsection (a) of this section who has been deported
or otherwise expelled from the United States, or is
otherwise unable to testify, may be admitted into
evidence in an action brought for that violation 1f the
wilness was available for cross examination and the
deposition otherwise complies with the Federal Rules
af Evidence,

Title &
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Title 18:

Crimes and Criminal Procedure

Effective August 23, 2000:

18 U.S.C. § 981. Civil forfeiture
(a)(1) Exeept-as-provided-in-paragraph {1} +the- The

tollowing property is subject to forfeiture to the United

States:

this title), or a conspiracy to commit such
offense.

(D) Any property, real or personal, which
represents or 1s traceable to the gross receipis
obtained, directly or indirectly, from a violation
of—

(1) section 666(a)(1) (relating to Federal
program fraud);

(i) section 1001 (relating to fraud and

(A) Any property, real or personal, involved in
a transaction or attempted transaction in violation
of section 5313(a) or 5324(a) of title 31, or of
section 1956 or 1957 of this title, or any property
traceable to such property. However, no property
shall be seized or forfeited in the case of a
violation of section 5313(a) of title 31 by a
domestic financial institution examined by a
Federal bank supervisory agency or a financial
nstitution regulated by the Securities and
Exchange Commission or a partner, director, or
employee thereof.

(B) Any property, real or personal, within the
Jjunisdiction of the United States, constituting,
derived from, or traceable to, any proceeds
obtained directly or indirectly from an offense
aganst a foreign nation involving the manufacture,
importation, sale, or distribution of a controlled
substance (as such term is defined for the
purposes of the Controlled Substances Act),
within whose jurisdiction such offense would be
punishable by death or imprisonment for a term
exceeding one year and which would be
punishable under the laws of the United States by
imprisonment for a term exceeding one year if
such act or activity constituting the offense
against the foreign nation had occurred within the
Jurisdiction of the United States.

{C) Any property, real or personal, which
constitutes or is derived from proceeds traceable
lo a violation of section 215, 471, 472, 473, 474,
476, 477, 478, 479, 480, 481, 485, 486, 487, 488,
501, 502, 510, 542, 545, 656, 657, 842, 844,
1005, 1006, 1007, 1014, 1028, 1029, 1030, 1032,
or 1344 of this title era-visleton-ofesation 1141
or any offense constituting ‘specified unlaw/ful
activity’ (as defined in section 1956(¢)(7) of

Title 18

false staternents):;

(111) section 1031 (relating to major fraud
against the United States);

{1v) section 1032 (relaung to concealment
of assets from conservator or receiver of
msured financial institution);

(v} section 1341 (relating to mail fraud),
ar

(v1) section 1343 (relating to wire fraud).

it such violation relates to the sale of assets acquired
or held by the Resolution Trust Corporation, the
Federal Deposit Insurance Corporation, as conservator
or receiver for a financial mstitution, or any other
conservator for a financial institution appointed by the
Office of the Comptroller of the Currency or the
Office of Thrift Supervision or the National Credit
Linion Admuarmistration, as conservator or liguidating
agent for a financial institution.

(E) With respect to an offense listed in
subsection (a)(1)(D) committed for the purpose of
executing or attempting to execute any scheme or
artifice to defraud, or for obtaining money or
property by means of false or fraudulent
statements, prelenses, representations or
promuses, the gross receipts of such an offense
shall include all property, real or personal, tangible
or intangible, which thereby is obtained, directly or
indirectly.

(F) Any property, real or personal, which
represents or 18 traceable to the gross proceeds
obtained, directly or indirectly, from a violation
of—

(1) section 511 (altering or removing
motor vehicle identification numbers);
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(11} section 553 (importing or exporting
stolen motor vehicles);

(111) section 2119 (armed robbery of
automobiles);

(iv) section 2312 (transporting stolen
mator vehicles in interstate commerce); or

(v) section 2313 (possessing or selling a
stolen motor vehiele that has moved in

interstale CoOMMeErce).

{2) For purposes of paragraph (1), the term
‘proceeds’ is deflined as follows:

{A) In cases involving illegal goods, illegal
services, unlawlul activities, and
telemarketing and health care fraud schemes,
the term * proceeds’ means property of any
kind obtained directly or indirectly, as the
result of the commission of the offense giving
rise to forfeiture, and any property traceable
thereto, and is not limited to the net gain or
profit realized from the offense.

(B) In cases involving lawful goods or
lawful services that are sold or provided in an
illegal manner, the term ‘proceeds’ means the
amount of money acquired through the illegal
transactions resulting in the forfeiture, less
the direct costs incurred in providing the goods
or services. The claimant shall have the
burden of proof with respect to the issue of
direct costs. The direct costs shall not include
any part of the overhead expenses of the
entity providing the goods or services, or any
part of the income taxes paid by the entity.

{C) In cases involving fraud in the process
of obtaining a loan or extension of credit, the
court shall allow the claimant a deduction
from the forfeiture to the extent that the loan
was repaid, or the debt was satisfied, without
any financial loss to the victim.
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{(b){(1) Except as provided in section 985, any
property subject to forfeiture to the United States
under subsection (a) may be seized by the
Attorney General and, in the case of property
involved in a violation investigated by the
Secretary of the Treasury or the United States
Postal Service, the property may also be seized by
the Secretary of the Treasury or the Postal
Service, respectively.

(2) Seizures pursuant to this section shall
be made pursuant to a warrant ebtained in the
same manner as provided for a search warrant
under the Federal Rules of Criminal

Y]
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Procedure, except that a seizure may be made
without a warrant if—

{A) a complaint for forfeiture has been
filed in the United States district court and the
court issued an arrest warrant in rem
pursuant to the Supplemental Rules for
Certain Admiralty and Maritime Claims;

(B) there is probable cause to believe that
the property is subject to forfeiture and—

(i) the seizure is made pursuant to a
lawful arrest or search; or

(ii) another exception to the Fourth
Amendment warrant reguirement would

apply; or

(C) the property was lawfully seized by a
State or local law enforcement agency and
transferred to a Federal agency.

(3} Notwithstanding the provisions of rule
41(a) of the Federal Rules of Criminal Procedure,
4 seizure warrant may be issued pursuant to this
subsection by a judicial officer in any district in
which a forfeiture action against the property may
be filed under section 1355(b) of title 28, and may
be executed in any district in which the property is
found, or transmitted to the central authority of
any foreign state for service in accordance with
any treaty or other international agreement. Any
motion for the return of property seized under
this section shall be filed in the district court in
which the seizure warrant was issued or in the
district court for the district in which the property
was seized.

(4)(A) I any person is arrested or charged in a
foreign country in conncction with an offense that
would give rise to the forfeiture of property in the
United States under this section or under the
Controlled Substances Act, the Attorney General
may apply to any Federal judge or magistrate
judge in the district in which the property is
located for an ex parte order restraining the
property subject to forfeiture for not more than 30
days, except that the time may be extended for
good cause shown at a hearing conducted in the
manner provided in rule 43(e) of the Federal
Rules of Civil Procedure.

(B) The application for the restraining
order shall set forth the nature and
circumstances of the foreign charges and the
basis for belief that the person arrested or
charged has property in the United States that
would be subject to forfeiture, and shall
contain a statement that the restraining order
is needed to preserve the availability of
property for such time as is necessary to
receive evidence from the foreign country or
elsewhere in support of probable cause for the
seizure of the property under this subsection.

{¢) Property taken or detained under this section shall
not be repleviable, but shall be deemed 1o be in the
custody of the Attorney General, the Secretary ol the
[reasury, or the Postal Service as the case may be,
subject only to the orders and decrees of the court o
the official having junsdiction thereof, Whenever
property is seized under this subsection, the Attomes
General, the Secretary of the Treasury, or the Postal
Service as the case may be, may—

(1) place the property under seal;

(2) remove the property to a place designated by
him; or

(3) require that the General Services
Administration take custody of the property and
remove it, if practicable, to an appropnate locaton for
disposition in accordance with law

(d) For purposes of this section, the provisions of the
customs laws relating to the sewzure, summary and
judicial forfeiture, condemnation of property for
violation of the customs laws, the disposition of such
property or the proceeds from the sale of this section,
the remission or mitigation of such forleitures, and the
compromise of claims (19 US.C. 1602 et seq ),
insofar as they are applicable and not inconsistent with
the provisions of this section, shall apply 1o se1zures
and forfeitures ncurred, or alleged to have been
incurred, under this section, except that such dutes as
are imposed upon the customs officer or any other
person with respect to the seizure and [orfeiture of
property under the customs laws shall be performed
with respect to seizures and forfeitures of property
under this section by such officers, agents, or other
persons as may be authorized or designated {or tha
purpose by the Attorney General, the Secretary of the
Treasury, or the Postal Service, as the case may he

Title 18
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The Attorney General shall have sole responsibility for
disposing of petitions for remission or mitigation with
respect Lo property involved in a judicial forfeiture
proceeding,

() Notwithstanding any other provision of the law,
except section 3 of the Ant Drug Abuse Act of 1986,
the Attommey General, the Secretary of the Treasury, or
the Postal Service as the case may be, 15 authorized to
retain property forfeited pursuant to this section, or to
transfer such property on such terms and conditions
as he may determine—

(1) to any other Federal agency;

(2} to any State or local law enforcement ageney
wiich participated directly in any of the acts which led
tu the seizure or forfeiture of the property;

(1) the case of property referred to in
subsection (a1 )(C), to any Federal financial
mstituhon regulatory agency -

(A 1o reimburse the agency for payments to
clhamants or creditors of the institution; and

(B} to reimburse the insurance fund of the
agency for losses suffered by the fund as a result
of the receivership or liquidation;

{41 m the case of property referred to in
subsection (a){ L HC), upon the order of the appropnate
Federnd Ninancial institution regulatory agency, to the
finanesal istitution as restitution, with the value of the
propeny so transferred to be set off against any
wiount ater recovered by the financial institution as
compensatory damages in any State or Federal
proceeding;

(3} m the case of property referred to in
subsection (a)(1 )(C), to any Federal financial
institution regulatory agency, to the extent of the
agency s contribution of resources to, or expenses
mvolved in, the seizure and forfeiture, and the
mvestigation leading directly to the seizure and
tortesture, of such property;

Hrbi-the-ease-abpropertyreferrad to—n
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(6) as restoration to any victim of the offense
giving rise to the forfeiture, including, in the case

of a money laundering offense, any offense
constituling the underlying specified unlawful
activity; or

(7) In the case of property referred to in
subsection (a)( 1 (D), to the Resolution Trust
Corporation, the Federal Deposit [nsurance
Corporation, or any other Federal financial institution
regulatory agency (as defined in section BleN7WD) of
the Federal Deposit Insurance Act).

The Attormey General, the Secretary of the Treasury,
or the Postal Service, as the case may be, shall ensure
the equitable transfer pursuant to paragraph (2) of any
torteited property to the appropriate State or local law
enforcement agency so as to reflect generally the
contribution uf any such agency participating directly
i any of the acts which led to the seizure or forfeiture
of such property. A decision by the Attomey General,
the Secretary of the Treasury, or the Postal Service
pursuant to paragraph (2) shall not be subject 1o
review. The United States shall not be liable in any
Action ansmg out of the use of any property the
custody of which was transferred pursuant to this
section to any non-Federal agency. The Attomey
General, the Secretary of the Treasury, or the Postal
service may order the discontinuance of any forfeiture
proceedings under this section in favor of the
mstitution of lorfeiture proceedings by State or local
authonties under an appropriate State or local statute.
After the filng of a complaint for forfeiture under this
section, the Attomney General may seek dismissal of
the complaint in favor of forfeiture proceedings under
State or local law. Whenever forfeiture proceedings
are discontinued by the United States in favor of State
or local proceedings, the United States may transfer
custody and possession of the seized property 1o the
appropriate State or local official immediately upon the
mitiation of the proper actions by such officials,
Whenever lorfeiture proceedings are discontinued by
the Linited States in favor of State or local
proceedings, notice shall be sent to all known
interested parties advising them of the discontinuance
or disrissal. The United States shall not be liable in
any action ansing out of the seizure, detention, and
transfer of seized property to State or local officials,
T'he United States shall not be liable in any action
ansing out of a transfer under paragraph (3), (4), or
(5} of this subsection.

([) All nght, title, and interest in property described in
subsectton (a) of this section shall vest in the United

14

litle 1¥



Civil Asset Forfeiture Reform Act Statutes

States upon commission of the act giving nise to
forfeiture under this section.

{g)M1) Upon the motion of the United States, the
court shall stay the civil forfeiture proceeding if
the court determines that civil discovery will
adversely affect the ability of the Government to
conduct a related criminal investigation or the
prosecution of a related criminal case.

(2) Upon the motion of a claimant, the court
shall stay the civil forfeiture proceeding with
respect fo that claimant il the court determines
that—

(A) the claimant is the subject of a related
criminal investigation or case;

(B) the claimant has standing to asser! a
claim in the civil forfeiture proceeding; and

(C) continuation of the forfeiture
proceeding will burden the right of the
claimant against self-incrimination in the
related investigation or case.

(3) With respect to the impact of ¢ivil
discovery described in paragraphs (1) and (2), the
court may determine that a stay is unnecessary il
a protective order limiting discovery would protect
the interest of 1 party without unfairly limiting
the ability of the opposing party to pursue the civil
case. In no case, however, shall the court impose a
protective order as an alternative to a stay il the
effect of such protective order would be to allow |
party to pursue discovery while the other party is
substantially unable to do so.

(4) In this subsection, the terms ‘related
criminal case' and ‘related criminal investigation’
mean an actual prosecution or investigation in
progress at the time at which the request for the
stay, or any subsequent motion to lift the stay is
made. In determining whether a criminal case or
investigation is * related’ to a civil forfeiture
proceeding, the court shall consider the degree of
similarity between the parties, witnesses, facts,

and circumstances involved in the 2 proceedings,

without requiring an identity with respect to any 1
or more factors.

(5) In requesting a stay under paragraph (1),
the Government may, in appropriate cases, submit
evidence ex parte in order to avoid disclosing any
matter that may adversely affect an ongoing
criminal investigation or pending criminal trial.

(6) Whenever a civil forfeiture proceeding is
stayed pursuant to this subsection. the court shall
enfer any order necessary to preserve the value of
the property or to protect the rights of lienholders
or other persons with an interest in the property
while the stay is in effect.

(7) A determination by the court that the
claimant has standing to request a stay pursuant
to paragraph (2) shall apply only to this subsection
and shall not preclude the Government from
objecting to the standing of the claimant by
dispositive motion or at the time of trial.

(h} In addition to the venue provided tor i section
1395 of title 28 or any other provision of lew, m the
case of property of a defendant charged with a
violation that is the basis for forfeiture of the proper,
under this section, a proceeding for forfeiture under
this section may be brought in the judicial district i
which the defendant owning such propery 5 found o
in lhEJUl.ii(‘.i&] district i which the cripina praseculiung
15 brought.

(1) Whenever property is civilly or cripiinally
torfeited under this chapter, the Attarmey General or
the Secretary of the Treasury, as the case may be,
may transfer the forfeited personal propeny or the
proceeds of the sale of any forfeited personal or real
property to any foreign country which participated
directly or indirectly in the seizure or forfeiture of the
property, if such a transfer

(A) has been agreed to by the Secretary o
atate;

(B} 15 authonzed 1n an intemational agrecment
between the United States and the foreign
country; and

(C) 15 made to a country which, 1f applicable,
has been certified under section 481(h) of the
Foreign Assistance Act of 1961

Title 18
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A decision by the Attorney General or the Secretary of
the Treasury pursuant to this paragraph shall not be
subject to review. The foreign country shall, in the
event of a transfer of property or proceeds of sale of
property under this subsection, bear all expenses
incurred by the United States in the seizure,
maintenance, inventory, storage, forfeiture, and
disposition of the property, and all transfer costs. The
payment of all such expenses, and the transfer of
assels pursuant to this paragraph, shall be upon such
terms and conditions as the Attorney General or the
Secretary of the Treasury may, in his discretion, set,

(2} The provisions of this section shall not be
construed as hmiting or superseding any other
authonity of the United States to provide assistance to a
toreign country in obtaining property related to a coime
committed in the foreign country, including property
which 15 sought as evidence of a crime committed in
the foreign country.

(3} A certified order or judgment of forfeiture by a
court of competent jurisdiction of a foreign country
concerning property which is the subject of forfeiture
under this section and was determined by such count
1o be the type of property described in subsection
(@) L)(B) of this section, and any certified recordings
of transenpts of testimony taken in a foreign judicial
proceeding concerming such order or judgment of
torfesture, shall be admissible in evidence in 2
proceeding brought pursuant to this section. Such
certified order or judgment of forfeiture, when
admitted 1nto evidence shall constitute probable cause
that the property forfeited by such order or judgment
ol forferture 15 subject to forfeiture under this section
and creates a rebuttable presumption of the
torfeitability of such property under this section.

{4} A certified order or judgment of conviction by
a court of competent jurisdiction of a foreign country
concerming an unlawful drug activity which gives nise
to forterture under this section and any certified
recordings or transcripts of testimony taken in a
foreign judicial proceeding concerning such order or
judgment of conviction shall be admissible in evidence
in @ proceeding brought pursuant to this section. Such
certified order or judgment of conviction, when
admuited into evidence, creates a rebuttable
presumption that the unlawful drug acuvity giving nse
to forfeiture under this section has occurred.

(3) The provisions of paragraphs (3) and (4) of
this subsection shall not be construed as limiting the
admissibulity of any evidence otherwise admissible, nor
shall they himut the ability of the United States to
establish probable cause that property is subject to
torfeiture by any evidence otherwise admissible.

(i) For purposes of this section—

(1) the term “Attorney General” means the
Attorney General or his delegate; and

(2) the term “Secretary of the Treasury” means
the Secretary of the Treasury or his delegate,

|4
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Effective August 23, 2000:

18 U.S.C. § 982. Criminal forfeiture

(a}(1) The court, in imposing sentence on a person
convicted of an offense in violation of section 5313(a),
3316, or 5324 of ttle 31, or of section 1956, 1957, or
1960 of this title, shall order that the person forfeit to
the United States any propenty, real or personal,
mvolved in such offense, or any property traceable to
such property. However, no property shall be seized
or forfeited in the case of a violanon of section
5313(a) of title 31 by a domestic financial institution
examined by a Federal bank supervisory agency or a
financial institution regulated by the Securities and
Exchange Commission or a parngr, director, or
employee thereof

(2) The court, in imposing sentence on a person
convicted of a violation of, or a conspiracy to
violate—

(A) section 215, 656, 657, 1005, 1006, 1007.
1014, 1341, 1343, or 1344 of thus tille, affecting a
financial mstitution, or

(B) section 471, 472, 473, 474, 476, 477,
478, 479, 480, 481, 485, 486, 487, 488, 501, 502
210, 542, 545, 842, 844, 1028, 1029, or 1030 of
this title,

shall order that the person forfeit to the United States
any property constituting, or denved from, proceeds
the person obtained directly or indirectly, as the result
of such violation,

(3) The court, in imposing 2 senfence on a person
convicted of an offense under —

(A) section 666{a)(1) (relaung to Federal
program fraud);

{B) section 1001 {relating to fraud and false
statements);

(C}) section 1031 (relating to major fraud
against the United States):

(D) section 1032 (relaung 1o concealment of
assets from conservator, receiver or liquidating
agent of ingured financial institution;

{E)} section 1341 (relating to mail fraud); or

(F) section 1343 (relating to wire fraud),

involving the sale of assets acquired or held by the
Resolution Trust Corporation, the Federal Deposit
Insurance Corporation, as conservator or receiver for
a financial institution or any other conservator for a
financial institution appointed by the Office of the
Comptroller of the Currency or the Office of Thrift
Supervision, or the National Credit Union
Admunistration, as conservator or liquidating agent for
a financial institution, shall order that the person forfeit
to the United States any property, real or personal,
which represents or is traceable to the gross receipts
obtained, directly or indirectly, as a result of such
violation.

(4) With respect to an offense histed in subsection
(a)(3) committed for the purpose af exccuting or
attempling to execute any scheme or artifice to
defraud, or for obtaining money or propeny by means
of false or fraudulent statements, pretenses,
representations, or promises, the gross receipts of
such an offense shall include any property, real or
personal, tangible or intangible, which 1s obtaned,
directly or indirectly, as a result of such offense.

(3) The court, in imposing sentence on a person
convicted of a violation or conspiracy to violate—

(A) section 311 (altering or removing motor
vehicle identificarion numbers),

(B) section 553 {umporting or expotiing stolen
motor vehicles);

(C) section 2119 {armed robhery of
automobiles);

(D) section 2312 (transporting stolen motor
vehicles in interstate commerce): or

(E) section 2313 (possessing or selling a
stolen motor vehicle that has moved i interstate
commercel;

shall order that the person forfeit 1o the United States
any property, real or personal, which represents or is
traceable to the gross proceeds obtained, directly or
indirectly, as a result of such violanon

(6)(A}) The court, m imposing sentence on a
person convicted of a vielation of, or conspiracy to
violate, section 274(a), 274A(a)(1}), or 274A(a)(2) of
the Immigration and Nationality Act or section

Title 18
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1425, 1426, 1427, 1541, 1542, 1543, 1544, or 1346 of
this title, or a violation of, or conspiracy to violate,
section 1028 of this title if committed in connection
with passport or visa issuance or use, shall order that
the person forfeit to the United States, regardless of
any provision of State law—

(1) any conveyance, including any vessel,
vehicle, or aircraft used in the commission of
oletion-ok. . loia:
' the offense of which the
person is convicted; and

(1) any property real or personal—

(1) that constitutes, or 15 denved from
or is traceable to the proceeds obtamned
directly or indirectly from the commission
ol rrelabtor b af aeonspiieey to
vielpte—shbaeptaitah seciien 20400 |
B o L e e e
Nationl : on 10181425,

; o ; dbadd PAdd o
+546-atthis-ttte the offense of which
the person is convicted, or

(II) that 15 used to facilitate, or 15
intended to be used to facilitate, the
commission of eetatenefora
eonspireey-te—olatesubseetton-tak,
42543 544 er e ol thes-title the
offense of which the person is
convicted.

The court, in impmlg sentence on a person
described in subparagraph (A) shall order that the
person forfeit to the United States all property

described in this-subparagraph that subparagraph,
(7) The court, in 1Imposing senience on a person

& ] e ]

convicled of a Federal health care offense, shall order
the person to forfeit property, real or personal, that
constitutes or is derived, directly or indirectly, from
gross proceeds traceable to the commission of the
offense.

(8) The Court, in sentencing a defendant
convicted of an offense under section 1028, 1029,
1341, 1342, 1343, or 1344, or of a conspiracy to
commit such an offense, if the offense involves
telemarketing (as that term 15 defined in section 2325),
shall order that the defendant forfeit to the United
States any real or personal property—

(A) used or intended to be used to commil, o
facilitate, or to promote the commission of such
offense; and

(B) constituting, derived from, or iraceable to
the gross proceeds that the defendant obtained
directly or indirectly as a result of the offense.

(b} 1) The forfeiture of property under this secuon.
inciuding any seizure and disposition of the propeny
and any related judicial or adnunistrative proceeding,
shall be governed by the provisions of section 413
(other than subsection (d) of that section) of the
Comprehensive Drug Abuse Prevention and Control
Actof 1970 (21 U.5.C. B33).

(2) The substitution of assets provisions of
subsection 41 3(p) shall not be used to order a
defendant to forfeit assets in place of the actual
property laundered where such defendant acted merely
as an intermediary who handled but did not retain the
property in the course of the money laundering offense
unless the defendant, in committing the offense or
offenses mving rise to the forfeiture, conducted three
Or more separate transactions involving a total of
$100,000 or more i any twelve menth period,
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Effective August 23, 2000;

18 U.S.C. § 983. General rules for civil
forfeiture proceedings

(a) NOTICE; CLAIM; COMPLAINT—

(I)(A)(i) Except as provided in clauses (ii)
through (v), in any nonjudicial civil forfeiture
proceeding under a civil forfeiture statute, with
respect to which the Government is required to
send written notice to interested parties, such

notice shall be sent in # manner to achieve proper
notice as soon as practicable, and In no case more

than 60 days after the date of the seizure.

(ii) No notice is required if, before the

6U-day period expires, the Government
files a civil judicial forfeiture action

against the property and provides notice of

that action as required by law,

(iti) I, before the 60-day period
expires, the Government does not file a
civil judicial forfeiture action, but does

abtain a ¢riminal indictment containing an

allegation that the property is subject to
forfeiture, the government shall either—

(1) send notice within the 60 days

and continue the nonjudicial civil
torfeiture proceeding under this
section: or

(11} terminate the nonjudicial civil

forfeiture proceeding, and take the

Steps necessary to preserve its right to

maintain custody of the property as
provided in the applicable criminal
forfeiture statute.

(iv) In a case in which the property is
seized by a State or local law enforcement

agency and turned over to a Federal law
enforcement agency for the purpose of

forfeiture under Federal law, notice shall

be sent not more than 90 days after the
date of seizure by the State or local law
enforcement agency.

(v) If the identity or interest of a party
is not determined until after the seizure or

turnover but is determined before a

declaration of forfeiture is entered, notice
shall be sent to such interested party not
later than 60 days after the determination
by the Government of the identity of the
party or the party’s interest,

(B) A supervisory official in the
headquarters office of the seizing agency may
extend the period for sending notice under
subparagraph (A) for a period not to exceed 30
days (which period may not be further
extended except by a court), if the official
determines that the conditions in
subparagraph (D) are present.

(C) Upon motion by the Government, a
court may extend the period for sending notice
under subparagraph (A) for a period not to
exceed 60 days, which period may be further
extended by the court for 60-day periods, as
necessary, if the court determines, based on a
written certification of a supervisory official in
the headquarters office of the seizing agency,
that the conditions in subparagraph (D) are
present,

(D)) The period for sending notice under
this paragraph may be extended only if there
is reason to believe that notice may have an
adverse result, including—

(i) endangering the life or physical
safety of an individual;

(i) Might from prosecution;

(iii) destruction of or tampering with
evidence;

(iv) intimidation of potential
witnesses; or

(v) otherwise seriously jeopardizing an
investigation or unduly delaying a trial.

(E) Each of the Federal seizing agencies
conducting nonjudicial forfeitures under this
section shall report periodically to the
Committees on the Judiciary of the House of
Representatives and the Senate the number of
occasions when an extension of time is granted
under subparagraph (B).

(F) If the Government does noi send
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notice of a seizure of property in accordance
with subparagraph (A) to the person from
whom the property was seized, and no
extension of time is granted, the Government
shall return the property to that person
without prejudice to the right of the
(Government to commence a forfeiture
proceeding at a later time. The Government
shall not be required to return contraband or
other property that the person from whom the
property was seized may not legally possess,

(2)(A) Any person claiming property seized in
a nonjudicial civil forfeiture proceeding under a
civil forfeiture statute may file a claim with the
appropriate official after the seizure.

(B) A claim under subparagraph (A) may
be filed not later than the deadline set forth in
a personal notice letter (which deadline may
be not earlicr than 35 days after the date the
letter is mailed), except that if that letter is
not received, then a elaim may be filed not
later than 30 days after the date of final
publication of notice of seizure.

(C) A claim shall—

(i) identily the specific property being
claimed;

(ii) state the claimant’s interest in
such property (and provide customary
documentary evidence of such interest if
available) and state that the claim is not
frivolous; and

(iii) be made under oath, subject 1o
penalty of perjury.

(D) A claim need not be made in any
particular form. Each Federal agency
conducting nonjudicial forfeitures under this
section shall make claim forms generally
available on request, which forms shall be
written in easily understandable language.

(E} Any person may make a claim under
subparagraph (A) without posting bond with
respect to the property which is the subject of
the claim.

(3)(A) Not later than 90 days after a claim has
been filed, the Government shall file a complaint

8.

for forfeiture in the manner set forth in the
Supplemental Rules for Certain Admiralty and
Maritime Claims or return the property pending
the filing of a complaint, except that a court in the
district in which the complaint will be filed may
extend the period for filing a complaint for good
cause shown or upon agreement of the parties.

(B) If the Government does not

(1) file a complaint for forfeiture or
return the property, in accordance with
subparagraph (A); or

(i) before the time for filing a
complaint has expired —

(1) abtain a criminal indictment
containing an allegation that the
property is sultject to forfeiture; and

(1) take the steps necessary (o
preserve its right to maintain custody
of the property as provided in the
applicable criminal forfeiture statute,

the Government shall promptly release the
property pursuant to regulations promulgated by
the Attorney General, and mayv not take any
further action to effect the civil forfeiture of such
property in connection with the underlying
offense.

(C) In lieu of, or in addition o, filing 4
civil forfeiture complaint, the Government
may include a forfeiture allegation in a
criminal indictment, If criminal forfeiture is
the only forfeiture proceeding commenced by
the Government, the Government's right to
continued possession of the property shall be
governed by the applicable criminal forfeiture
statute.

(D) No complaint may be dismissed on the
ground that the Government did not have
adequate evidence at the time the complaint
was filed to establish the forfeitability of the

property.

(4)(A) In any case in which the Government
files in the appropriate United States district couri
a complaint for forfeiture of property, anv person
claiming an interest in the seized property may
file a claim asserting such person’s interest in the

[uile 18



Civil Asset Forfeiture Reform Act Statutes

property in the manner set forth in the
Supplemental Rules for Certain Admiralty and
Maritime Claims, except that such claim may be
filed not later than 30 days after the date of
service of the Government’s complaint or, as
applicable, not later than 30 days after the date of
final publication of notice of the filing of the
complaint.

(B) A person asserting an interest in
seized property, in accordance with
subparagraph (A), shall file an answer to the
Government®s complaint for forfeiture not
later than 20 days after the date of the filing
of the claim.

(L REPRESENTATION—

(10A) IT a person with standing to contest the
torfeiture of property in a judicial civil forfeiture
proceeding under a civil forfeiture statute is
financially unable to obtain representation by
counsel, and the person is represented by counsel
appointed under section 3006A of this title in
connection with a related criminal case, the court
may authorize counsel to represent that person
with respect to the claim.

(B) In determining whether to authorize
counsel to represent a person under
subparagraph (A), the court shall take into
aceount such factors as—

(i) the persen’s standing to contest the
torfeiture; and

(ii}) whether the claim appears to be
made in good faith.

(Z)(A) IT a person with standing to contest the
forfeiture of property in a judicial civil forfeiture
proceeding under a civil forfeiture statute is
financially unable to obtain representation by
counsel. and the property subject to forfeiture is
real property that is being used by the person as a
primary residence, the court, at the request of the
person, shall insure that the person is represented
by an attorney for the Legal Services Corporation
with respect to the claim.

(B)(i) At appropriate times during a
representation under subparagraph (A), the
Legal Services Corporation shall submit a

statement of reasonable attorney fees and
costs to the court.

(if) The court shall enter a judgment in
favor of the Legal Services Corporation
for reasonable attorney fees and costs
submitted pursuant to clause (i) and treat
such judgment as payable under section
2465 of title 28, United States Code,
regardless of the outcome of the case.

(3) The court shall set the compensation for
representation under this subsection, which shall
be equivalent to that provided for court-appointed
representation under section 3006A of this title.

(c) BURDEN OF PROOF— In a suit or action
brought under any civil forfeiture statute for the
civil forfeiture of any property—

(1) the burden of proof is on the Government
tu establish, by a preponderance of the evidence,
that the property is subject to forfeiture;

(2) the Government may use evidence
gathered after the filing of a complaint for
lorfeiture to establish, by a preponderance of the
evidence, that property is subject to forfeiture;
and

(3) il the Government's theory of forfeiture is
that the property was used to commit or facilitate
the commission of a criminal offense. or was
involved in the commission of a criminal offense.
the Government shall establish that there was a
substantial connection between the property and
the offense.

(d} INNOCENT OWNER DEFENSE—

(1) An innocent owner’s interest in property
shall not be forfeited under any civil forfeiture
statute. The claimant shall have the burden of
proving that the claimant is an innocent owner by
a preponderance of the evidence.

(2)(A) With respect to a property interest in
existence at the time the illegal conduct giving
rise to [orfeiture took place, the term ‘innocent
owner' means an owner who—

(i} did not know of the conduct giving
rise to forfeiture; or
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(ii) upon learning of the conduct giving
rise to the forfeiture, did all that
reasonably could be expected under the
circumstances to terminate such use of
the property.

(B)(i) For the purposes of this paragraph,
ways in which a person may show that such
person did all that reasonably could be
expected may include demonstrating that such
person, to the extent permitted by law—

(I) gave timely notice to an
appropriate law enforcement agency of
information that led the person to
know the conduct giving rise to a
forfeiture would occur or has occurred;
and

(IT) in a timely fashion revoked or
made a good faith attempt to revoke
permission for those engaging in such
conduct to use the property or took
reasonable actions in consultation with
a law enforcement agency to
discourage or prevent the illegal use of
the property.

(i} A person is not required by this
subparagraph to take steps that the person
reasonably believes would be likely to
subject any person (other than the person
whose conduct gave rise to the forfeiture)
to physical danger.

(3A) With respect to a property interest
acquired after the conduct giving rise to the
forfeiture has taken place, the term ‘innocent
owner’ means a person who, at the time that
person acquired the interest in the property—

(i) was a bona fide purchaser or seller
for value (including a purchaser or seller
of goods or services for value); and

(ii) did not know and was reasonably
without cause to believe that the property
was subject to forfeiture,

(B) An otherwise valid claim under
subparagraph (A) shall not be denied on the
ground that the claimant gave nothing of
value in exchange for the property if—

(i) the property is the primary
residence of the claimant;

(if) depriving the claimant of the
property would deprive the claimant of the
means to maintain reasonable shelter in
the community for the claimant and aj
dependents residing with the claimant:

(iii) the property is not, and is not
traceable to, the proceeds of any criminal
offense; and

(iv) the claimant acquired his or her
interest in the property through marriage,
divorce, or legal separation, or the
claimant was the spouse or legal
dependent of a person whose death
resulted in the transfer of the property to
the claimant throuzh inheritance or
probate;

except that the court shall limit the value of any
real property interest lor which innocent
ownership is recognized under this subparagraph
to the value necessary to maintain reasonable
shelter in the community for such claimant and all
dependents residing with the claimant.

(4) Notwithstanding any provision of this
subsection, no person may assert an ownership
interest under this subsection in contraband or
other property that it is illegal to possess.

(5) If the court determines, in accordance with
this section, that an innocent owner has a partial
interest in property otherwise subject to
forfeiture, or a joint tenancy or tenancy by the
entirety in such property, the court may enter an
appropriate order—

(A) severing the property;

(B) transferring the property to the
Government with a provision that the
Government compensate the innocent owner
to the extent of his or her ownership interest
once a final order of forfeiture has been
entered and the property has been reduced to
liguid assets; or

(C) permitting the innocent owner to
retain the property subject to a lien in favor of
the Government to the extent of the

20
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forfeitable interest in the property.

(6) In this subsection, the term ‘owner’'—

(A) means a person with an ownership
interest in the specific property sought to be
forfeited, including a leasehold, lien,
mortgage, recorded security interest, or valid
assignment of an ownership interest; and

(B) does not include—

(i) a person with only a general
unsecured interest in, or claim against,
the property or estate of another;

(ii) a bailee unless the bailor is
identified and the bailee shows a colorable

legitimate interest in the property seized;
or

(iii) a nominee who exercises no
dominion or control over the property,

() MOTION TOSET ASIDE FORFEITURE —

(1) Any person entitled to written notice in
any nonjudicial civil forfeiture proceeding under a
civil forfeiture statute who does notl receive such
notice may file a motion to set aside a declaration
ol forfeiture with respect to that person's interest
in the property, which motion shall be granted if

(A) the Government knew, or reasonably
should have known, of the moving party's
interest and failed to take reasonable steps to
provide such party with notice; and

(B) the moving party did not know or have
reason (o know of the seizure within sufficient
time to file a timely claim.

(2MA) Notwithstanding the expiration of any
applicable statute of limitations, if the court
granis a motion under paragraph (1), the court
shall set aside the declaration of forfeiture as o
the interest of the moving party without prejudice
to the right of the Government to commence
subsequent forfeiture proceeding as to the interest
of the moving party,

(B) Any proceeding described in
subparagraph (A) shall be commenced —

(i) if nonjudicial, within 60 days of the
entry of the order granting the motion; or

(i) if judicial, within 6 months of the
entry of the order granting the motion.

(3) A motion under paragraph (1) may be filed
not later than 5 years after the date of final
publication of notice of seizure of the property.

(4) If, at the time a motion made under
paragraph (1) is granted, the forfeited property
has been disposed of by the Government in
accordance with law, the Government may
institute proceedings against a substitute sum of
money equal to the value of the moving party’s

interest in the property at the time the property
wis disposed of.

(3) A motion filed under this subsection shall
be the exclusive remedy for seeking to set aside a
declaration of forfeiture under a civil forfeiture
statufe.

(N RELEASE OF SEIZED PROPERTY—

(1) A claimant under subscction (a) is entitled
to immediate release of seized property if

(A) the claimant has a possessory interest
in the property;

(B) the claimant has sufficient ties to the
community to provide assurance that the
property will be available at the time of the
trial;

(C) the continued possession by the
Covernment pending the final disposition of
forfeiture proceedings will cause substantial
hardship to the claimant, such as preventing
the functioning of a business, preventing an
individual from working, or leaving an
individual homeless;

(I}) the claimant’s likely hardship from
the continued possession by the Government
of the seized property outweighs the risk that
the property will be destroyed, damaged, lost,
concealed, or transferred if it is returned 1o
the claimant during the pendency of the
proceeding; and

(E) none of the conditions set forth in
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paragraph (8) applies,

(2) A claimant seeking release of property
under this subsection must request possession of
the property from the appropriate official, and the
request musi set forth the basis on which the
requirements of paragraph (1) are met.

(33 A) If not later than 15 days after the date
of a request under paragraph (2) the property has
not been released, the claimant may file a petition
in the district court in which the complaint has
been filed or, if no complaint has been filed, in the
district court in which the seizure warrant was
issued or in the district court for the district in
which the property was seized.

(B} The petition described in subparagraph
(A} shall set forth

(i) the basis on which the
requirements of paragraph (1) are met;
and

(1) the steps the claimant has taken to
secure release of the property from the
appropriate official.

(43 If the Government establishes that the
claimant’s claim is frivolous, the court shall deny
the petition. In responding to a petition under this
subsection on other grounds, the Government may
in appropriate cases submit evidence ex parte in
order to avoid disclosing any matter that may
adversely affeet an ongeing eriminal investipation
or pending criminal trial.

(5) The court shall render a decision on a
petition filed under paragraph (3) not later than
30 days after the date of the filing, unless such 30-
day limitation is extended by consent of the
parties or by the court for good cause shown,

() 1i—

(A) a petition is filed under paragraph (3);
and

{B) the claimant demonstrates that the
requirements of paragraph (1) have been met;
the district court shall order that the property
be returned to the claimant, pending
completion of proceedings by the Government

to obtain forfeiture of the property.

(7} If the court grants a petition under
paragraph (3)—

(A) the court may enter any order
nécessary to ensure that the value of the
property is maintained while the forfeiture
action is pending, including—

(i) permitting the inspection,
photographing, and inventory of the
property;

(ii) fixing a bond in accordance with
rule E{5) of the Supplemental Rules for
Certain Admiralty and Maritime Claims;
and

(11) requiring the claimant te obtain or
maintain insurance on the subject
property: and

(B} the Government mav place a lien
against the property or file a lis pendens to
ensure that the property is not transferred to
andther person.

(8) This subsection shall not apply if the
selzed property—

{A) is contraband, currency, or other
maonetary instrument, or electronic lunds
unless such currency or other monetary
instrument or electronic funds constitutes the
asselts of a legitimate business which has been
seized;

(B} is to be used as evidence of a violation
of the law;

(C) by reason of design or other
characteristic, is particularly suited for use in
illegal activities; or

(D} is likely to be used to commit
additional criminal acts il returned to the
claimant.

() PROPORTIONALITY —

(1) The claimant under subsection (a)(4) may
petition the court to determine whether the
forfeiture was constitutionally excessive.

{2) In making this determination, the court
shall compare the forfeiture to the gravity of the
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offense giving rise to the forfeiture.

(3) The claimant shall have the burden of
establishing that the forfeiture is grossly
disproportional by a preponderance of the evidence
at a hearing conducted by the court without a jury,

{4) If the court finds that the forfeiture is
grossly disproportional to the offense it shall
reduce or eliminate the forfeiture as necessary to
avoid a violation of the Excessive Fines Clause of
the Eighth Amendment of the Constitution.

(h} CIVIL FINE—

(1) In any civil ferfeiture proceeding under a
civil forfeiture statute in which the Government
prevails, if the court finds that the claimant’s
assertion of an interest in the property was
frivolous, the court may impose 4 civil fine on the
claimant of an amount equal to 10 percent of the
value of the forfeited property. but in no event
shall the fine be less than $250 or greater than
$5,000.

(2} Any civil fine imposed under this
subsection shall not preclude the court from
imposing sanctions under rule 11 of the Federal
Rules of Civil Procedure.

(3) In addition to the limitations of section
1915 of title 28, United States Code, in no event
shall a prisoner file a claim under a civil forfeiture
statute or appeal a judgment in a civil action or
proceeding based on a civil forfeiture statute if the
prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brought an
action or appeal in a court of the United States
that was dismissed on the grounds that it is
frivolous or malicious, unless the prisoner shows
extraordinary and exceptional circumstances.

(HCIVILFORFEITURE STATUTE DEFINED— In
this section, the term ‘civil forfeiture statute®

(1) means any provision of Federal law
providing for the forfeiture of property other than
as a sentence imposed upon conviction of a
criminal offense; and

(2) does not include—

(A) the Tariff Act of 1930 or any other
provision of law codified in title 1%,

(B) the Internal Revenue Code of 1986;

(C) the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.);

(D) the Trading with the Enemy Act (50
U.S.C. App. 1 et seq.); or

(E) section 1 of title VI of the Act of June
15, 1917 (40 Star. 233; 22 U.S.C. 401),

() RESTRAINING ORDERS; PROTECTIVE
ORDERS—

(1) Upen application of the United States, the
court may enter a restraining order or injunction,
require the execution of satisfactory performance
bonds, create receiverships, appoint conservators,
custodians, appraisers, accouniants, or trustees, or
take any other action fo seize, secure, maintain,
or preserve the availability of property subject to
civil forfeiture—

(A) upon the filing of a civil forfeiture
complaint alleging that the property with
respect to which the order is sought is subject
to civil forfeiture; or

(B) prior to the filing of such a complaint,
if, after notice to persons appearing to have an
interest in the property and opportunity for 2
hearing, the court determines that—

(i) there is a substantial probabilits
that the United States will prevailon the
issue of forfeiture and that failure to enter
the order will result in the property being
destroyed, removed from the jurisdiction
of the court, or otherwise made
unavailable for forfeiture: and

(ii) the need to preserve the
availability of the property through the
entry of the requested order outweighs the
hardship on any party against whom the
order is to be entered.

(2) An order entered pursuant to paragraph
(1)(B) shall be effective for not more than 90 days,
unless extended by the court for good cause
shown, or unless a complaint described in
paragraph (1)(A) has been filed.

(3) A temporary restraining order under this
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subsection may be entered upon application of the
United States without notice or opportunity for a
hearing when a complaint has not yet been filed
with respect to the property, if the United States
demonstrates that there is probable cause to
believe that the property with respect to which the
order is sought is subject to civil forfeiture and
that provision of notice will jeopardize the
availability of the property for forfeiture. Such a
temporary order shall expire not more than 10
days alter the date on which it is entered, unless
extended for good cause shown or unless the party
against whom it is entered consents to an
extension for a longer period. A hearing requested
concerning an order entered under this paragraph
shall be held at the earliest possible time and prior
to the expiration of the temporary order,

(4) The court may receive and consider, at a
hearing held pursuant to this subsection, evidence
and information that would be inadmissible under
the Federal Rules of Evidence.

Effective August 23, 2000:

18 U.5.C. § 984. Civil forfeiture of
fungible property

¢} (a)(1) In any forfeiture action in rem in which the
subject property 15 cash, monetary instruments in
bearer form, funds deposited in an account in a
tinancial institution {as defined in section 20 of this

title), or-athecfungible-property or precious metals—

{A) 1t shall not be necessary for the
Govermnment to wdentify the specific property
invoelved i the offense that is the basis for the
forfetture; and

(B) it shall not be a defense that the property
involved in such an offense has been removed
and replaced by identical property.

(2} Except as provided in subseehonv{e}

subsection (b}, any wentcal property found in the
same place or account as the property involved in the
offense that 1s the basis for the forfeiture shall be
subject 1o forferure under this section.

kei (b) No action pursuant to this section to forfeit
propefty not traceable directly to the offense that is the
basis for the forfeiture may be commenced more than
| vear from the date of the offense.

l[:é-}lfl-} (ci(]) Mreseton-pursianito-this-seelionto

Subsection (a) does not apply to an action against
funds held by a financial institution in an interbank
account unless the account holder knowingly engaged
in the offense that is the basis for the forfeiture.

-Asusednthisseeton—theterm (2) In this

subsection—

{A) the term 'financial institution” includes a
foreign bank (as defined n section 1{b){7) of the

24
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International Banking Act of 1978 (12 U.S.C.
3101(b)7))); and

(B) the term “interbank account” means an
account held by one financial institution at another
financial institution primarily for the purpose of
facilitating customer transactions.

(d) Nothing in this section may be construed to
limit the ability of the Government to forfeit
property under any provision of law if the property
involved in the offense giving rise to the forfeiture
or property traceable thereto is available for
forfeiture.

Effective August 23, 2000:

18 U.S.C. § 985. Civil forfeiture of real
property

(a) Notwithstanding any other provision of law, all
civil forfeitures of real property and interests in

real property shall proceed as judicial forfeitures.
(b)(1} Except as provided in this section-

(A) real property that is the subject of a
civil forfeiture action shall not be seized
before entry of an order of forfeiture; and

(B) the owners or occupants of the real
property shall not be evicted from, or
otherwise deprived of the vuse and enjoyment
of, real property that is the subject of a
pending forfeiture action.

(2) The filing of a lis pendens and the
execution of a writ of entry for the purpose of
conducting an inspection and inventory of the

property shall not be considered a seizure under
this subsection.

(e}(1) The Government shall initiate a civil
forfeiture action against real property by—

(A) filing a complaint for forfeiture;

(B) posting a notice of the complaint on
the property; and

(C) serving notice on the property owner,
along with a copy of the complaint.

(2) If the property owner cannot be served
with the notice under paragraph (1) because the
owner—

(A) Is a Tugitive;

(B) resides outside the United States and
efforts at service pursuant to rule 4 of the
Federal Rules of Civil Procedure are
unavailing; or

{C) cannot be located despite the exercise
of due diligence constructive service may be
made in accordance with the laws of the State
in which the property is located.

(3) If real property has been posted in
accordance with this subsection, it shall not be
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necessary for the court to issue an arrest warran(
in rem, or to take any other action to establish in
rem jurisdiction ever the property.

(d)(1) Real property may be seized prior to the
entry of an order of forfeiture if-

(A) the Government notifies the court that
it intends to seize the property before trial;
and

(B) the court-

(i} issues a notice of application lor
warrant, causes the notice to be served on
the property owner and posted on the
property, and conducts a hearing in which
the property owner has a meaningful
opportunity to be heard; or

(li) makes an ex parte determination
that there is probable cause for the
forfeiture and that there are exigent
circumstances that permit the
Government to seize the property without
prier notice and an opportunity for the
property owner to be heard.

(2) For purpaeses of paragraph (1){B){ii), to
establish exigent circumstances, the Government
shall show that less restrictive measures such as a
lis pendens, restraining order, or bond would not
sulfice to. protect the Government's interests in
preventing the sale, destruction, or continucd
unlawful use of the real property.

(e) If the court authorizes a seizure of real
property under subsection (d)(1)(B)(ii), it shall
conduct a prompt posi-seizure hearing during
which the property owner shall have an
opportunity to contest the basis for the seizure.

() This section—

(1) applies only to civil forfeitures of real
property and interests in real property;

{2) does not apply to forfeitures of the
proceeds of the sale of such property or interests,
or of money or other assets intended to be used to
acquire such property or interests; and

(3) shall not affect the authority of the court
to enter a restraining order relating to real

property.
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Effective August 23, 2000:

18 U.S.C. § 986. Subpoenas for bank
records

(a) At any time after the commencement of any action
for forfeiture in rem brought by the United States
under section 1956, 1957, or 1960 of this title, section
5322 or 5324 of ttle 31, United States Code, or the
Controlled Substances Act, any party may request the
Clerk of the Court in the district in which the
proceeding is pending to issue a subpoena duces
tecum to any financial mstitution, as defined in section
5312(a) of utle 31, United States Code, to produce
books, records and any other documents at any place
designated by the requesting party. All parties to the
proceeding shall be notified of the 1ssuance of any
such subpoena  The procedures and limitations set
forth 1n section 985 of this title shall apply to
subpoenas 1ssued under this section.

(b} Service of a subpoena issued pursuant to this
section shall be by certified mail. Records produced i1
response to such a subpoena may be produced in
person or by mail, common carnier, or such other
method as may be agreed upon by the party requesting
the subpoena and the custodian of records. The party
requesting the subpoena may require the custodian of
records to submit an affidavit centifying the
authenucity and completeness of the records and
explaiming the omussion of any record called for in the
subpoena.

(¢) Nothing in this section shall preclude any party
from pursuing any form of discovery pursuant to the
Federal Rules of Civil Procedure.

(d) ACCESS TO RECORDS IN BANK SECRECY
JURISDICTIONS—

(1) IN GENERAL— In any civil forfeiture
case, or in any ancillary proceeding in any
criminal forfeiture case governed by section
413n) of the Controlled Substances Act (21 U.S.C.
853(n)), in which—

(A) financial records located in a foreign
country may be material—

(i) to any claim or to the ability of the
Government to respond to such claim; or

{ii} in a civil forfeiture case, to the
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ability of the Government to establish the
forfeitability of the property; and

(B) it is within the capacity of the claimant
to waive the claimant’s rights under applicable
financial secrecy laws, or to obtain the records
50 that such records can be made available
notwithstanding such secrecy laws; the refusal
of the claimant to provide the records in
response (o a discovery request or to take the
action necessary otherwise to make the
records available shall be grounds for judicial
sanctions, up to and including dismissal of the
claim with prejudice.

(2) PRIVILEGE- This subsection shall not
allect the right of the claimant to refuse
production on the basis of any privilege
guaranteed by the Constitution of the United
States or any other provision of Federal law,

Effective August 23, 2000:

18 U.S.C. § 2232. Destruction or removal
of property to prevent seizure

(a) DESTRUCTION OR REMOVAL OF
PROPERTY TO PREVENT SEIZURE- Whoever,
before, during, or alter any search for or seizure
of property by any person authorized to make
such search or seizure, knowingly destroys,
damages, wastes, disposes of, transfers, or
otherwise takes any action, or knowingly attempts
to destroy, damage, waste, dispose of, transfer, or
otherwise take any action, for the purpose of
preventing or impairing the Government's lawful
authority to take such property into its custody or
control or to continue holding such property under
its lawful custody and control, shall be fined under

this title or imprisoned not more than 5 years, or
both.

(b} IMPAIRMENT OF IN REM JURISDICTION-
Whoever, knowing that property is subject to the
in rem jurisdiction of a United States court for
purposes of civil forfeiture under Federal law,
knowingly and without authority from that court,
destroys, damages, wastes, disposes of, transfers,
or otherwise takes any action, or knowingly
attempis to destroy, damage, waste, dispose of,
transfer, or otherwise take any action, for the
purpose of impairing or defeating the court’s
confinuing in rem jurisdiction over the property,
shall be fined under this title or imprisoned not

Title 18
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more than 5 years, or both,

() NOTICE OF SEARCH OR EXECUTION OF
SEIZURE WARRANT OR WARRANT OF ARREST
IN REM- Whoever, having knowledge that any
person authorized to make searches and seizures,
or to execute a seizure warrant or warrant of
arrest in rem, in order to prevent the authorized
seizing or securing of any person or property,
gives notice or attempis to give notice in advance
of the search, seizure, or execution of a seizure
warrant or warrant of arrest in rem, to any person
shall be fined under this title or imprisoned not
maore than 5 years, or both,

&3 (d) Notice of certain electronic surveillance.—
Whoever, having knowledge that a Federal
investigative or law enforcement officer has been
authorized or has applied for authorization under
chapter 119 to intercept a ware, oral, or electronic
communication, in order lo obsruct, impede, or
prevent such mterception, gives notice or attempts to
give notice of the possible interception to any person
shall be fined under this nitle or impnisoned not more
than five years, or both

(e) FOREIGN INTELLIGENCE SURVEILLANCE-
Whoever, having knowledge that a Federal officer has
been authorized or has applied for authonzation to
conduct electronic surveillance under the Foreign
Intelligence Survelllance Actof 1978 (§ 50 U.S.C.
1801, et seq.), in order 10 obstruct, impede, or prevent
such activity, gives notice or attempts to give notice of
the possible activity to any person shall be fined under
this title or impnisoned not more than five years, or
both.

Effective August 23, 2000:

18 U.S.C. § 2254, Civil forfeiture

(a) Property subject to civil forfeture.—The following
property shall be subject to forfeiture by the United
States:

(1) Any visual depiction described in section 2251,
2251A, or 2252 of this chapter, or any book,
magazine, periodical, film, videotape or other matter
which contains any such visual depiction, which was
produced, transported, mailed, shipped, or received in
violation of this chapier,

(2) Any property, real or personal, used or
intended to be used to commit or to promote the
commission of an offense under this chapter [18
U.S.C.A. § 2251 et seq. | involving a visual depiction
descnbed in section 2251, 2251 A, 2252, 2252A, or
2260 of this chapter, or used or intended to be used to
commit or to promote the commission of an offense

under section 2421, 2422, or 2423 or chapter 117 [18

US.CA. § 2421 el seq. |-escepi-that-ne
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(3) Any property, real or personal, constituting or
traceable to gross profits or other proceeds obtained
from a violation of this chapter [18 U.S.C.A, § 2251 et
seq. | involving a visual depiction descnibed in section
2251, 2251 A, 2252, 2252A, or 2260 of this chapter, or
obtained from a violation of section 2421, 2422, or
2421 of chapter 117 [18 U.S.C A § 2421 et seq.]s
R B R R e e ats e Pt

{b) Seizure pursuant to Supplemental Rules for Certain
Admiralty and Marinime Claims.—Any property subject
to forfeiture to the United States under this section
may be seized by the Attormney General, the Secretary
of the Treasury, or the United States Postal Service
upon process issued pursuant to the Supplemental
Rules for Certain Admuralty and Maritime Claims by
any district court of the Unuted States having
jurisdiction over the property, except that seizure or

28
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without such process may be made when the seizure
15 pursuant to a search under a search warrant or
incident to an arrest. The Government may request
the 1ssuance of a warrant authorizing the seizure of
property subject to forfeiture under this section in the
same manner as provided for a search warrant under
the Federal Rules of Criminal Procedure.

(¢) Custody of federal official —Property taken or
detained under this section shall not be repleviable, but
shall be deemed to be in the custody of the Attorney
General, Secretary of the Treasury, or the United
States Postal Service subject only to the orders and
decrees of the court or the official having jurisdiction
thereof. Whenever property 15 seized under any of the
provisions of this subchapter, the Attomey General,
Secretary of the Treasury, or the United States Postal
Service may—

(1) place the property under seal;

(2) remove the propenty to a place designated by
the official or agency; or

(3) require that the General Services
Administration take custody of the property and
remove it, if practicable, to an appropriate location for
disposition in accordance with law.

(d) Other Laws and Proceedings Applicable.—All
provisions of the customs laws relating to the seizure,
summary and judicial forfeiture, and condemnation of
property for violauon of the customs laws, the
disposition of such property or the proceeds from the
sale thereof, the remmission or mitigation of such
forfeitures, and the compromuse of claims, shall apply
1o seizures and forfeitures incurred, or alleged to have
been incurred, under this section, insofar as applicable
and not inconsistent with the provisions of this
section, except that such duties as are imposed upon
the customs officer or any other person with respect
to the seizure and forfeiture of property under the
customs laws shall be performed with respect to
seizures and forfeitures of property under this section
by such officers, agents, or other persons as may be
authorized or designated for that purpose by the
Attomney General, the Secretary of the Treasury, or the
Postal Service, except to the extent that such duties
arise from seizures and forfeitures affected by any
customs officer,

(e) Inapplicability of certain sections.—Sections 1606,
1613, 1614, 1617, and 1618 of utle 19, United States

Code, shall not apply with respect to any visual
depiction or any matter containing a visual depiction
subject to forfeiture under subsection (a)(1) of this
section,

(f) Disposition of forfeited property.—Whenever
property is forfeited under this section the Attorney
General shall destroy or retan for official use any
property described in paragraph (1) of subsection (a)

and, with respect to property described in paragraph
(2) or (3) of subsection (a), may—

(1) retain the property for official use or transfer
the custody or ownership of any forfeited property to
a Federal, State, or local agency under section 616 of
the Tariff Act of 1930;

(2) sell, by public sale or any other commercially
feasible means, any forfeited property which is not
required to be destroyed by law and which is not
harmful to the public; or

(3) require that the General Services
Administration take custody of the property and
dispose of it in accordance with law

The Attomey General, Secretary of the Treasury, or
the United States Postal Service shall ensure the
equitable transfer pursuant to paragraph (1) of any
forfeited property to the appropnate State or local law
enforcement agency so as to reflect generally the
contribution of any such agency paricipaung directly
in any of the acts which led to the seizure or forfeiture
of such property. A decision by an official or agency
pursuant to paragraph (1) shall not be subject to
Judicial review, With respect 1o a forfeiture conducted
by the Attomey General, the Attomey General shall
forward to the Treasurer of the United States for
deposit in accordance with section 524(c) of title 28
the proceeds from any sale under paragraph (2) and
any moneys forleited under this section. With respect
to a forfeiture conducted by the Postal Service, the
proceeds from any sale under paragraph (2) and any
moneys forfeited under this section shall be deposited
in the Postal Service Fund as required by section
2003(b)(7) of utle 39.

(g) Title to Property. —All right, title, and interest in
property described in subsection (a) of this section
shall vest in the United States upon commission of the
act giving rise to forfeiture under this section.

(h) Stay of Proceedings.—The filing of an indictment

Titlz 18
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or mformation alleging a violation of this chapter
which is also related to a civil forfeiture proceeding
under this section shall, upon motion of the United
States and for good cause shown, stay the civil
forfeiture proceeding.

(1) Venue —In addition to the venue provided for in
section 1395 of title 28 or any other provision of law,
in the case of property of a defendant charged with a
violation that is the basis for forfeiture of the property
under this section, a proceeding for forfeiture under
this section may be brought in the judicial district in
which the defendant owning such propernty 15 found o
i the judicial district in which the criminal prosecution
13 brought,

30

Effective August 23, 2000:

18 U.S.C. § 3322. Disclosure of certain
matters occurring before grand jury

(a) A person who is privy to grand jury information

(1) received in the course of duty as an attomey
for the government; or

(2) disclosed under rule 6(e)(3) A)(ii) of the
Federal Rules of Criminal Procedure:

may disclose that information to an attomey for the
government for use in enforcing section 951 of the
Financial Institutions Reform, Recovery and
Enforcement Act of 1989 or for use 1n connection

with erv-ferferure undersectionSH-of tie 12

batted-States-Code—of property-deseribed-insection
W e lsual-ttle any civil forfeiture

provision of Federal law,

(B)i1) Upon motion of an attorney for the government,
a court may direct disclosure of matters occurming
before a grand jury during an mvestigation of a
banking law violation to identified personnel of a
financial institution regulatory agency —

(A) for use in relation to any matter within the
junsdiction of such regulatory agency; or

(B) to assist an attormey for the government 1o
whom matters have been disclosed under
subsection (a).

(2) A court may issue an order under paragraph
(1) upon a finding of a substantial need.

(c) A person 1o whom matter has been disclosed under
this section shall not use such matter other than for the
purpose for which such disclosure was authorized

{d) As used in this section—

(1) the term “banking law viclation” means a
violation of, or a conspiracy to violate—

(A) section 2135, 656, 657, 1005, 1006, 1007,
1014, or 1344; or

(B) section 1341 or 1343 affecung a financial
mstitution;
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(2) the term “attorney for the government” has the
meaning given such term in the Federal Rules of
Criminal Procedure; and

(3} the term “grand jury information™ means
matters occurring before a grand jury other than the
deliberations of the grand jury or the vote of any grand
juror.

Title 18
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Title 19:
Customs Duties

Effective August 23, 2000:

19 U.S.C. § 1621. Limitation of actions

Mo suil or action to recover any duty under section
1592(d), 1593a(d) of this title, or any pecumary
penalty or forfeiture of property accruing under the
customs laws shall be instituted unless such suit or
action 1s commenced within five years after the time
when the alleged offense was discovered, or in the
case of forfeiture, within 2 vears after the time
when the involvement of the property in the
alleged offense was discovered, whichever was
later, except that

(1) the case of an alleged violauon of section
1392 or 1593a of this title, no swit or action (including
a suit or action for restoration of lawful duties under
subsection (d) of such sections) may be instituted
unless commenced within 3 years after the date of the
alleged violation or, if such violation arises out of
fraud, within 5 vears after the date of discovery of
fraud, and

{2) the me of the absence from the United States
of the person subject to the penalty or forfeiture, or of
any concealment or absence of the property, shall not
be reckoned within the S-year period of hmitation.

Title 19
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Title 21:
Food and Drugs

Effective August 23, 2000:

21 U.S8.C. § 881. Forfeitures

(2} Subject property

I'he following shall be subject to forfeiture to the
Uinmted States and no property right shall exist in them:

(1} All controlled substances which have been
manutactured, distnbuted, dispensed, or acquired in
violation of this subchapter,

(2} All raw matenals, products, and equipment of
any kind which are used, or intended for use, in
manufacturing, compounding, processing, delivering,
importing, or exporting any controlled substance or
listed chencal m vielation of this subchapter.

(31 All property which 15 used, or intended for
use, 48 a container for property described in paragraph
(1), (2}, oF (9)

L4} All conveyances, mcluding aircrait, vehicles,
or vessels, which are used, or are intended for use, to
transport, or 1 any manner to facilitate the
transporiation, sale, receipl, possession, or
concealment of property described in paragraph (1),

(20, or (Y-exeepi-that—
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(5) All books, records, and research, including
formulas, microfilm, tapes, and data which are used,
or intended for use, in vielation of this subchapter.

(6) All moneys, negotiable instruments, securities,
or other things of value furnished or intended to be
tumished by any person in exchange for a controlled
substance or listed chemical in violation of this
subchapter, all proceeds traceable 1o such an
exchange, and all moneys, negotiable instruments; and
secuntbies used or intended to be used to facilitate any

violation of this subchapler sexeept-that-no-property
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(71 All real property, including any nght, title; and
interest (including any leasehold interest) in the whole
of any lot or tract of land and any appurtenances or
improvements, which 1s used, or intended to be used,
N any manner or part, to commut, or to facilitate the
comrussion of, a vielat:on of this subchapter
pumshable by more than one year's impnsonment;
ehaleiad Hhad gaen s Deondiath D o dan b b ke
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(8} All controlled substances which have been
possessed i violation of this subchapter.

(9) All histed chemicals, all drug manufactunng
eguipmernt, all lahll:l:ing machines, all encapsulating
machines, and all gelatin capsules, which have been
imported, exported, manufactured, possessed,
distnibuted, dispensed, acquired, or intended to be
distributed, dispensed, acquired, imported, or
exported, in violanon of this subchapter or subchapter
[l of this chapter.

{10} Any drug paraphemalia {as defined in section
1822 of the Mail Order Drug Paraphemalia Control
Act)
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(11) Any firearm (as defined in section 921 of
Title 18) used or intended to be used to facilitate the
transportation, sale, receipt, possession, or
concealment of property described in paragraph (1) or
(2) and any proceeds traceable 1o such property.

bt etesy 4o e b preod il e Catigedn
bt Broerty s oatiSot Bo bt B TR e
sptches b ttbaspbes

(b) SEIZURE PROCEDURES— Any property
subject to forfeiture to the United States under
this section may be seized by the Attorney
General in the manner set forth in section 981(b)
of title 18, United States Code.

(c) Custody of Attorney General

Property taken or detamned under this section shall not

be repleviable, but shall be deemed to be in the custody
of the Attorney General, subject only to the orders and
decrees of the court or the official having jurisdiction
thereof. Whenever property 1s seized under any of the
provisions of this subchapter, the Attorney General

may—
(1) place the property under seal;

(2) remove the property to a place designated by
him: or

(3) require that the General Services
Administration take custody of the property and
remove it, if pracuicable, to an appropriate locaton for
disposition in accordance with law.

{d) Other laws and proceedings applicable

The provisions of law relating to the seizure, summary
and judicial forfeiture, and condemnation of property
for violation of the customs laws; the dispasiuon of
such property or the proceeds from the sale thereof;
the remission or mitigation of such forfeitures, and
the compromuse of claims shall apply 1o seyzures and
forfeitures meurred, or alleged (o have been incurred,
under any of the provisions of this subchapter, insofar
as applicable and not inconsistent with the provisions
hereof; except that such duties as are imposed upon
the customs officer or any other person with respeet
to the seizure and forfeiture of property under the
customs laws shall be pecformed with respect to
seizures and forfeitures of property under this
subchapter by such officers, agents. or other persons
as may be authorized or designated for that purpose by
the Attomney Oeneral, except to the extent that such
duties anse from seizures and forfeitures effected by
any customs officer.

(e) Disposiuon of forfeited propeny

(1) Whenever property is civilly or ciminally
forfeited under this subchapter the Attomey General
may—

(A} retain the property for official use or, in
the manner provided with respect to transfers
under section 1616a of Title 19, transfer the

property to any Federal agency or to any State or
local law enforcement agency which participated

directly in the seizure or forfeiture of the property;

(B) except as provided in paragraph (4), sell,
by public sale or any other commercially feasible

40
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means, any forfeited property which is not
required to be destroyed by law and which is not
harmful to the public;

(C) require that the General Services
Admunistration take custody of the property and
dispose of it in accordance with law:

(D) forward 1t to the Drug Enforcement
Admimstration for disposition (ncluding delivery
for medical or scientific use to any Federal or
State agency under regulations of the Attorney
(seneral); or

(E) transfer the forfeited personal property or
the proceeds of the sale of any forfeited personal
or real property to any foreign country which
parucipated directly or indirectly in the seizure or
forfesture of the property, if such a transfer—

(1) has been agreed to by the Secretary of
Slate;

(11) 15 authorized in an intermational
agreement between the United States and the
foreign country; and

(111} 15 made to a country which, if
applicable, has been certified under section
22914(b) of Title 22.

(2} A) The proceeds from any sale under

subparagraph (B) of paragraph (1) and any moneys
forfeited under this title shall be used o pay—

(1} all property expenses of the
proceedings for forfeiture and sale including
expenses of seizure, maintenance of custody,
advertising, and count costs; and

(1) awards of up to $100,000 to any
mdividual who provides original information
which leads to the arrest and conviction of' a
person who kills or kidnaps a Federal drug
law enforcement agent,

amounts of such moneys and proceeds remaining
after payment of the expenses provided in
subparagraph (A), except that, with respect to
forfeitures conducted by the Postal Service, the
Postal Service shall deposit in the Postal Service
Fund, under section 2003(b)(7) of Title 39, such
moneys and proceeds.

(3) The Attorney General shall assure that any
property transferred to a State or local law

enforcement agency under paragraph (1 A)—

(A) has a value that bears a reasonable
relationship to the degree of direct participation of
the State or local agency in the law enforcement
effort resulting in the forfeiture, taking into
account the total value of all property forfeited and
the total law enforcement effort with respect to
the violation of law on which the forfeiture is
based, and

{B) will serve to encourage further
cooperation between the recipient State or local
agency and Federal law enforcement agencies.

(41 A) With respect to real property descrnibed in
subparagraph (B), if the chief executive officer of
the State involved submits to the Attormey General a
request for purposes of such subparagraph, the
authonity established in such subparagraph 1s in hieu
of the authonity established in paragraph (1 ){B).

(B} In the case of property described in
paragraph (1 }(B) that is civilly or crimimnally
torfeited under this subchapter, if the property 15
real property that 1s appropnate for use as a public
area reserved for recreational or histonic purposes
or for the preservation of natural conditions, the
Attorney General, upon the request of the chief
executive officer of the State in which the
property is located, may transfer title to the
property to the State, either without charge or for
a nominal charge, through a legal instrument
providing that—

Any award paid for information conceming the killing (1) such use will be the principal use of
or kidnapping of a Federal drug law enforcement the property; and
agent, as provided in clause (ii), shall be pad at the o
discretion of the Attorney General. ) (1] title to the property reverts to the
United States in the event that the property 1s
(B} The Anomey General shall forward 1o the used otherwise.

Treasurer of the United States for deposit in

acondance:viith: seetion. S2ALY.of Tille 28, any () Forfeiture and destruction of schedule | and 11

substances
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(1) All controlled substances in schedule [ or 1
that are possessed, transferred, sold, or offered for
sale in violation of the provisions of this subchapter;
all dangerous, toxic, or hazardous raw matenals or
products subject to forfeiture under subsection (a)(2)
of this section; and any equipment or container
subject to forfeiture under subsection (a)(2) or (3) of
this section which cannot be separated safely from
such raw matenals or products shall be deemed
contraband and se1zed and summanly forfeited to the
United States. Simularly, all substances in schedule 1 or
11, which are seized or come nto the possession of the
United States, the owners of which are unknown, shall
be deemed contraband and summanly forferted to the
United States.

(2) The Attomey General may direct the
destruction of all controlled substances in schedule [
or Il seized for violation of this subchapter; all
dangerous, toxic, or hazardous raw matenals or
products subject to torfeiture under subsection (a)(2)
of this section; and any equipment or container
subject to forfeiture under subsection {a)(2) or (3) of
this section which cannot be separated safely from
such raw materials or products under such
circumstances as the Attomney General may deem
NECEs5ary.

(g) Plants

(1) All species af plants from which controlled
substances in schedules | and Il may be dernived which
have been planted or cultivated in violation of this
subchapter, or of which the owners or cultivators are
unknown, or which are wild growths, may be seized
and summarily forfeited to the United States,

(2) The failure, upon demand by the Attomey
General or his duly authonzed agent, of the person in
occupancy or in control of land or premises upon
which such species of plants are growing or being
stored, to produce an appropriate registration, or proof
that he 1s the holder thereof, shall constitute authonty
for the seizure and forfeiture.

{3) The Attomey General, or his duly authorized
agent, shall have authority to enter upon any lands, or
into any dwelling pursuant to a search warrant, to cut,
harvest, carry off, or destroy such plants.

(h} Vesting of title in Unated States

All nght, title, and mnterest in property described in

subsection (a) of this section shall vest in the United
States upon commission of the act giving nise to
forfeiture under this section.

(i) The provisions of section 981(g) of title 18,
United States Code, regarding the stav of a civil
forfeiture proceeding shall apply to lorfeitures
under this section.

() Venue

In addition to the venue provided for in section 1395
of Title 28 or any other provision of law, in the case of
property of a defendant charged with a violation that 15
the basis for forfeiture of the property under this
gection, a proceeding tor forleiure under this section
may be brought in the judicial district in whiuch the
defendant owming such property 15 found or in the
judicial distriet in which the cninunal prosecution s
brought.

(1) Agreement between Attomey (ieneral and Postal
Service for performance of tunctions

The functions of the Attomey General under this
section shall be camed out by the Postal Service
pursuant to such agreement as may be entered into
between the Attormney General and the Postal Service

42
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Title 28:
Judiciary and Judicial Procedure

Effective August 23, 2000:

28 U.S.C. § 524. Availability of
appropriations

(a} Appropriations for the Depariment of Justice are
available for payment of—

(1) notarial fees, including such additional
stenographic services as are required in connection
therewith in the taking of depositions, and
compensation and expenses of witnesses and
informants, all at the rates authonized or approved by
the Attorney General or the Assistant Attomey General
for Admimistration; and

{2) when ordered by the coun, actual expenses ol
meals and lodging for marshals, deputy marshals, or
criers when acting as bailiffs 1in atendance on junes

(b) Except as provided in subsection (a) of this
section, & claim of not more than $300 for expenses
related to litigation that 1s beyvond the control of the
Department may be paid out of approprianons
currently available to the Depaniment tor expenses
related to litgation when the Comptroller General
scitles the payment.

(c)(1) There is established in the United States
Treasury a special fund to be known as the
Department of Justice Assets Forfeiture Fund
{hereafter in this subsection referred to as the “Fund™)
which shall be available to the Attormey General
without fiscal year limitation for the following law
enforcement purposes—

(A) the payment, at the discrenon of the
Attorney General, of any expenses necessary 1o
sejze, detain, inventory, safeguard. maintain,
advertise, sell, or dispose of property under
seizure, detention, or forfeited pursuant 1o any law
enforced or admunistered by the Department of
Justice, or of any other necessary expense
incident to the seizure, detention, forfeiture, or

disposal of such property including

{1} payments for—

(1) contract services;

(IT) the employment of outside
contractors to operate and manage
properties or provide other specialized
services necessary to dispose of such
properties in an effort to maximize the
return from such properties; and

(11} resmbursement of any Federal,
State, or local agency for any
expenditures made to perform the
functions described in this clause;

(11) payments to reimburse any Federal
agency participating in the Fund for
mvestigative costs leading to serzures;

(11} payments for contracung tor the
services of expens and consultants needed by
the Department of Justice to assist i carrving
out duties related 1o asser sezure and
forfeiture; and

(1v) payments made pursuant to guidelines
promulgated by the Auorney General if such
payments are necessary and directly relaed to
serzure and forfeiture program experses for

(1) the purchase or lease of automauc
data processing systems {anon less than a
majonty of which use wall be related w
such program);

(I} tramung;
(IlI) printing;

(IV) the storage, protection, and
destruction of controlled substances: and

(V) contracting for services directly
related to the identification of forfeitable
assets, and the processing of and
accounting for forfeitures;

{B) the payment of awards for information or
assistance directly relating to violauons of the
criminal drug laws of the United States or of
sechions 1956 and 1957 of utle 18, secuions 53132
and 5324 of title 31, and section 60501 of the
Internal Revenue Code of 1986,

{C) at the discretion of the Attorney General,
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the payment of awards for information or
assistance leading to a civil or criminal forfeiture
nvolving any Federal agency participating in the
Fund:

() the compromise and payment of vahd
hens and mortgages against property that has been
forfeiled pursuant to any law enforced or
admurustered by the Department of Justice, subject
10 the discretion of the Auomey General to
determine the validity of any such lien or mongage
and the amount of payment to be made, and the
employment of attorneys and other personnel
skilled i State real estate law as necessary,

(E) disbursements authorized in connection
with remussion or mutigation procedures relating 1o
property forfeited under any law enforced or
admimistered by the Department of Justice,

LEM1} tor equipping for law enforcement
lunclions ol any Government-owned or |eased
vessel, vehucle, or aircraft available for official use
by any Federal agency partuicipating in the Fund;

[11) lor equipping any vessel, velucle, or
arcraft available for official use by a State or
local law enforcement agency to enable the
vessel, vehicle, or aircraft to assist law
enforcement functions if the vessel, vehicle,
or aircraft will be used in a jount law
enforcement operation with a Federal agency
participating in the Fund; and

(1) payments for other equipment directly
related to sevzure or forfeiture, including
laboratory equipment, prolective equipment,
communications equipment, and the operation
and maintenance costs of such equipment;

(3} for purchase of evidence of any violation
of the Controlled Substances Act, the Controlled
substances Import and Export Act, chapter 96 of
title 18, or sections 1956 and 1957 of ntle 18;

[H) the payment of State and local property
taxes on forfeited real property that accrued
between the date of the violation giving nise to the
forfeiture and the date of the forfeiture order; and

(1) payment of overtime salancs, travel, fuel,
training, equipment, and other sumilar costs of
State or local law enforcement officers that are

incurred in a joint law enforcement operation with
a Federal law enforcement agency participating in
the Fund;

(1} after all reirmbursements and program-
related expenses have been met at the end of
fiscal year 1989, the Attomey General may
transfer deposits from the Fund to the building and
facilities account of the Federal prison system for
the construction of correctional institutions,

Amounts for paying the expenses authorized by
subparagraphs (A)(iv), (B), (F), (G), and (H) shall be
specified in appropriations Acts and may be used
under authonities available to the organization receiving
the funds. Amounts for other authorized expenditures
i paymicnts from the Fund, including equitable
shanng payments, are not required to be specified in
appropriations acts. The Attorney General may
excipt the procurement of contract services under
stibparagraph (A} under the fund from section 1709
of the Hevised Statutes of the United States {41 U.S.C
31 title HIof the Federal Property and Admumstrative
services Act of 1949 (41 UL.85.C. 251 and following),
and other provisions of law as may be necessary to
mianr the secunty and confidenniality of related
criminal investigations.

(24 Any award paid from the Fund for
mtormution, as provided m paragraph (1)(B) or (C),
shall be paid ar the discretion of the Attorney General
of hits delegate, under existing departmental delegation
pulicies tor the payment of awards, except that the
authonty o pay an award of $250,000 or more shall
not be delegated to any person other than the Deputy
Anvomey General, the Associate Attomey General, the
[hrector of the Federal Bureau of Investgation, or the
Admumstrator of the Drug Enforcement
Admimstration. Any award for information pursuant to
paragraph (| NB) shall not exceed $250,000. Any
award for intormation pursuant to paragraph (1)(C)
shall not exceed the lesser of $250,000 or one-fourth
of the amount realized by the United States from the
property forfened.

(3) Any amount under subparagraph (F) of
paragraph ( [ ) shall be paid at the discretion of the
Attomey General or hus delegate, except that the
authority to pay $100,000 or more may be delegated
only to the respective head of the agency involved,

(4) There shall be deposited in the Fund—
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(A) all amounts from the forfeiture of
property under any law enforced or administered
by the Department of Justice, except all proceeds
of forfeitures available for use by the Secretary of
the Treasury or the Secretary of the Interior
pursuant to section 1 1{d) of the Endangered
Species Act (16 U.S.C. 1540(d)) or section 6(d)
of the Lacey Act Amendments of 1981 {16 U.5.C.
3375(d)), or the Postmaster General of the United
States pursuant to 39 U.S.C. 2003(b)7);

(B) all amounts representing the Federal
equitable share from the forfeiture of property
under any Federal, State, local or foreign law, for
any Federal agency participating in the Fund; and

(C}) all amounts ransferred by the Secretary
of the Treasury pursuant to section
Q703N A1) of utle 31

(5) Amounts in the Fund, and w any hoelding
accounts associated with the Fund which are no
currently needed for the purpose of this section shall
be kept on deposit orinvested in obligations of, or
guaranteed by, the Unmited States and all eammngs on
such mvestmenis shall be deposited (1 the Fund

{i-Fhe-AttomerDonerat<ha b tromem-to-the
Consress—ho-tater than 4 -moenthsatier the epd-of
HioHrrepar-an-—

t-the-estimated-tetalsvalue ol propeny
Corbaiiaid cad i : I

(6)(A) The Attorney General shall transmit to
Congress and make available to the public, not
later than 4 months after the end of each fiscal
year, detailed reports for the prior fiscal vear as
follows:

(i) A report on tolal deposits to the
Fund by State of deposit.

(ii) A report on total expenses paid
from the Fund, by category of expense and
recipient agency, including equitable
sharing pavments.

(iil) A report describing the number,
value, and types of properties placed into
official use by Federal agencies, by
recipient agency.

(iv) A report describing the number,
value, and tvpes of properties transferred
to State and local law enforcement
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agencies, by recipient agency.

(v) A report, by type of disposition,
describing the number, value, and types of
forfeited property disposed of during the

year,

(vi} A report on the year-end
inventory of property under seizure, but
not vet forfeited, that reflects the type of
property, its estimated value, and the
estimated value of liens and mortgages
outstanding on the property.

{vii) A report listing each property in
the yvear-end inventory, not yet forfeited,
with an outstanding equity of not less than
S 1,000,000.

(B) The Attorney General shall transmit to
Congress and make available to the public, not
later than 2 months after final issuance, the
audited financial statements for each fiscal
vear for the Fund.

(C) Reports under subparagraph (A) shall
include information with respect to all
forfeitures under any law enforced or
administered by the Department of Justice,

(D) The transmittal and publication
requirements in subparagraphs (A) and ()
may be satisfied by-

(i) posting the reporis on an Internet
website maintained by the Department of
Justice for a period of not less than 2
vears; and

(ii) notifying the Committees on the
Judiciary of the House of Representatives
and the Senate when the reporis are
available electronically.

(7) The provisions of this subsection relaung to
deposits in the Fund shall apply to all property in the
custody of the Department of Justice on or after the
effective date of the Comprehensive Forfeiture Act of
1981

(8)( A) There are authonzed to be appropnated
such sums as necessary for the purposes described in
subparagraphs (A)(v), (B), (F), (G}, and (H) of
paragraph (1).

(B) Subject to subparagraphs (C) and (D), at
the end of each of fiscal years 1994, 1995, and
1996, the Attorney General shall transfer from the
Fund not more than $100,000,000 to the Special
Forfeiture Fund established by section 6073 of the
Anti-Drug Abuse Act of 1988,

(C) Transfers under subparagraph (B) may be
made only from the excess unobligated balance
and may not exceed one-half of the excess
unobligated balance for any year, In addition,
transfers under subparagraph (B) may be made
only to the extent that the sum of the transfers in a
fiscal vear and one- half of the unobligated balance
at the begimming of that fiscal year for the Special
Forteiture Fund does not exceed $100,000,000.

() For the purpose of determiming amounts
available for distribution at year end for any fiscal
year, “excess unobligated balance™ means the
unoblipated balance of the Fund generated by that
fiscal vear’s operations; less any amounts that are
required 1o be retained in the Fund to ensure the
avatlability of amounts i the subsequent fiscal
vear for purposes authorized under paragraph (1).

(1 Subject to the noufication procedures
contamned m section 605 of Pubhic Law 103-121,
and atter sausfying the transfer requirement in
subparagraph (B} of this paragraph, any excess
unobligated balance remamng in the Fund on
September 30, 1997 and thereafter shall be
available 1o the Attomey General, without fiscal
vear hmutation, for any Federal law enforcement,
litigative/prosecutive, and correctional activities, or
any ather authonzed purpose of the Department of
Justice. Any amounts provided pursuant to this
subparagraph may be used under authonties
available to the orgamzation receiving the funds,

(93 A) Following the completion of procedures lor
the forfeiture of property pursuant to any law enforced
or administered by the Department, the Attomey
General 15 authonzed, in her discretion, to warrant
clear title to any subsequent purchaser or transferee of
such property,

(B) For fiscal vear 1997, the Attormey Ceneral
15 authorized 1o transfer, under such terms and
conditions as the Attomey General shall specify,
real or personal property of limited or marginal
value, to a State or local government agency, or its
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designated contractor or transferee, for use to
support drug abuse treatment, drug and cnime
prevention and education, housing, job skills, and
other community-based public health and safety
programs. Such transfer shall not create or
confer any private nght of achion in any person
against the United States.

(10) The Attomey General shall transfer from the
Fund to the Secretary of the Treasury for deposit in
the Department of the Treasury Forfeiture Fund
amounts appropriate to reflect the degree of
participation of the Depanment of the Treasury law
enforcement orgamzaiions (described in section
9703(p) of title 31} in the law enforcement effort
resulting in the forfeiture pursuant to laws enforced or
admimstered by the Departiment of Justuce.

{11) For purposes of this subsection and
notwithstanding section 9703 of utle 31 or any other
law, property 15 forfeited pursuant 1o a law enforced or
admimstered by the Department of Justice 1f it 1s
forfeited pursuant 1o

(A) a jucdicial torfenure proceeding when the
underlying seizure was made by an officer of a
Federal law entorcement agency pariicipating in
the Department of Jusuce Assets Forfeiture Fund
or the properly was maintained by the United
States Marshals Service; or

(B} acivil adnumstrative forfeiture proceeding
conducted by a Departmient of Justice law
enforcement component or pursuant to the
authonty of the Secretary of Commerce.

[{ 12} Redesignated (I 1)

{d) 1) The Attorney General may accept, hold,
administer, and use gifts, devises, and bequests of any
property or services for the purpose of ading or
facilitating the work of the Department of Justice.

(2) Gifts, devises, and bequests of money, the
proceeds of sale or liguidation of any other property
accepted hereunder, and any income accruing from
any property accepted hercunder—

(A) shall be deposited in the Treasury ina
separate fund and held in trust by the Secretary of
the Treasury for the benefit of the Department of
Justice; and

(B) are hereby appropnated, without fiscal
year limitation, and shall be disbursed on order of
the Attomey General.

(3) Upon request of the Attorney General, the
Secretary of the Treasury may invest and reinvest the
fund described herein in public debt securities with
maturities suitable for the needs of the fund and
bearing interest at rates determined by the Secretary of
the Treasury, taking into consideration the current
average market yield on outstanding marketable
obligations of the Umited States or comparable

{4) Evidences of any intangible personal property
(other than money) accepted hereunder shall be
deposited with the Secretary of the Treasury, who
may hold or liguidate them, except that they shall be
liquidated upon the request of the Attomey General,

(5) For purposes of federal mecome, estate, and
gift taxes, property accepted hereunder shall be
considered a gift, devise, or bequest to, or for the use
of, the United States.
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Effective August 23, 2000:

28 U.S.C. § 2461. Mode of recovery

(a) Whenever a civil fine, penalty or pecumiary
forfeiture is prescribed for the violation of an Act of
Congress without specifying the mode of recovery or

enforcement thereof, it may be recovered in a civil
achon.

(b) Unless otherwise provided by Act of Congress,
whenever a forfeiture of property 15 prescnbed as a
penalty for violation of an Act of Congress and the
seizure takes place on the high seas or on navigable
waters within the admiralty and mantme junsdiction
of the United States, such forferture may be enforced
by libel in admiralty but in cases of seizures on land the
forfeiture may be enforced by a proceeding by lhibel
which shall conform as near as may be to proceedings

in admiralty,

(¢) If a forfeiture of property is authorized in
connection with a violation ol an Act ol Congress,
and any person is charged in an indictment or
information with such violation but no specific
statutory provision is made for criminal forfeiture
upon conviction, the Government may include the
lorfeiture in the indictment or information in
accordance with the Federal Rules of Criminal
Procedure, and upon conviction, the court shall
order the forfeiture of the property in accordance
with the procedures set forth in section 413 of the
Controlled Substances Act {21 LU'.5.C. 853), other
than subsection (d) of that section.

Wﬁﬂﬁ&ﬂ%ﬁfﬁ?ﬁ&ﬁiﬁﬁ*ﬁ
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Effective August 23, 2000:

28 U.S.C. § 2465. Return of property to
claimant; liability for wrongful seizure;
attorney fees, costs, and interest

{a) Upon the entry of a judgment fur the claimant
in any proceeding to condemn or forfeit property
seized or arrested under any provision of Federal
law—

(1) such property shall be returned lorthwith
to the claimant or his agent; and

(2) if it appears that there was rcasonable
cause for the seizure or arrest, the court shall
cause a proper certificate thercol to be entered
and, in such case, neither the person who made
the seizure or arrest nor the prosecutor shall be
liable to suit or judgment on account of such suit
or prosecution, nor shall the claimant be entitled
o costs, except as provided in subsection (b).

(b)(1) Except as provided in paragraph (2), in any
civil proceeding to forfeit property under any
provision of Federal law in which the claimant
substantially prevails, the United States shall be
liable for—

(A) reasonable attorney fees and other
litigation costs reasonably incurred by the
claimant;

{B) post-judgment interest, as set forth in
section 1961 of this title; and
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(C) in cases involving currency, other
negotiable instruments, or the proceeds of an
interfocutory sale—

(i) interest actually paid to the United
States from the date of seizure or arrest of
the property that resulted from the
investment of the property in an interest-
bearing account or instrument; and

{ii) an imputed amount of interest that
such currency, instruments, or proceeds
would have earned at the rate applicable to
the 30-day Treasury Bill, for any period
during which no interest was paid (not
including any period when the property
reasonably was in use as evidence in an
official proceeding or in conducting
scientific tests for the purpose of collecting
evidence), commencing 15 davs after the
property was seized by a Federal law
enforcement agency, or was turned over (o
a Federal law enforcement agency by a
State or local law enforcement agency.

{2)(A} The United States shall not be required

to disgorge the value of any intangible benefits
nor make any other payments to the claimant not
specifically authorized by this subsection.

(B) The provisions of paragraph (1) shall
not apply if the claimant is convicted of a
crime for which the interest of the claimant in
the property was subject to forfeiture under a
Federal criminal forfeiture law.

{C) IT there are multiple claims to the
same property, the United States shall not be
liable for costs and attorneys fees associated
with any such claim if the United States—

(i) promptly recognizes such claim;

(ii) promptly returns the interest of
the claimant in the property to the
claimant, if the property can be divided
without difficulty and there are no
competing claims to that portion of the

property;

(iii) does not cause the claimant io
incur additional, reasonable costs or fees:
and

Title 28

(iv) prevails in obtaining forfeiture
with respect to one or more of the other
claims.

(D} If the court enters judgment in part
for the claimant and in part for the

Government, the court shall reduce the award
of costs and attorney fees accordingly.
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Effective August 23, 2000:

28 U.S.C. § 2466. Fugitive disentitlement

A judicial officer may disallow a person from using
the resources of the courts of the United States in
furtherance of a claim in any related civil
forfeiture action or a claim in third party
proceedings in any related criminal forfeiture
action upon a finding that such person—

(1) alter notice or knowledge of the fact that a
warrant or process has been issued for his
apprehension, in order te avoid criminal
prosecution—

(A} purposely leaves the jurisdiction of the
United States:

(B) declines to enter or reenter the United
States to submit to its jurisdiction; or

(C) otherwise evades the jurisdiction of
the court in which a criminal case is pending
against the person: and

(Z) is not confined or held in custody in any
other jurisdiction for commission of criminal
conduct in that jurisdiction.

34

Effective August 23, 2000:

28 U.S.C. § 2467. Enforcement of foreign
judgment

(a) DEFINITIONS— In this section—

(1) the term *foreign nation' means a country
that has become a party to the United Nations
Convention Against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances (referred 1o in
this section as the ‘United Nations Convention®) or
a foreign jurisdiction with which the United States
has a treaty or other formal international
agreement in effect providing lor mutual
forfeiture assistance; and

(2) the term *forfeiture or confiscation
judgment’ means a final order of a foreign nation
compelling a person or entity —

(A) to pay a sum of money representing
the proceeds of an offense described in Article
3, Paragraph 1, of the United Nations
Convention, or any foreign offense described
in section 1956(c)(7)(B) of title 18, or property
the value of which corresponds to such
proceeds; or

(B) to forfeit property involved in or
iraceable to the commission of such offense.

(b) REVIEW BY ATTORNEY GENERAL

(1) IN GENERAL— A foreign nation secking
to have a forfeiture or confiscation judgment
registered and enforced by a district court of the
United States under this section shall first submit
a request to the Attorney General or the designee
of the Attorney General, which request shall
include—

(A) a summary of the facts of the case and
a description of the proceedings that resulted
in the forfeiture or confiscation judgment;

(B) certified copy of the forfeiture or
confiscation judgment;

(C) an affidavit or sworn declaration
establishing that the defendant received notice
of the proceedings in sufficient time to enable
the defendani to defend against the charges
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and that the judgment rendered is in force and
is not subject to appeal; and

(D} such additional information and
evidence as may be required by the Attorney
General or the designee of the Attorney
General.

(2) CERTIFICATION OF REQUEST— The
Attorney General or the designee of the Attorney
General shall determine whether, in the interest
of justice, to certifly the request, and such decision
shall be final and not subject to either judicial
review or review under subchapter I1 of chapter 5,
or chapter 7, of title 5 (commonly known as the
*‘Administrative Procedure Act').

() JURISDICTION AND VENUE—

(1IN GENERAL— If the Attorney General or
the designee of the Attorney General certifies a
request under subsection (b), the United States
may file an application on behalf of a foreign
nation in district court of the United States
secking 1o enforce the foreign forfeiture or
confiscation judgment as if the judgment had been
entered by a court in the United States.

(2} PROCEEMNGS— In a proceeding filed
under paragraph (1 )—

(A) the United States shall be the applicant
and the defendant or another person or entity
affected by the forfeiture or confiscation
judgment shall be the respondent;

|B) venue shall lie in the district court for
the District of Columbia or in any other
district in which the defendant or the property
that may be the basis for satisfaction of a
judgment under this section may be found;
and

{C) the district court shall have personal
jurisdiction over a defendant residing outside
of the United States if the defendant is served
with process in accordance with rule 4 of the
Federal Rules of Civil Procedure.

() ENTRY AND ENFORCEMENT OF
JUDGMENT—

(13 IN GENERAL— The district court shall
enter such orders as may be necessary to enforce

the judgment on behalf of the foreign nation
unless the court finds that—

(A) the judgment was rendered under a
system that provides tribunals or procedures
incompatible with the requirements of due
process of law;

(B) the foreign court lacked personal
jurisdiction over the defendant;

(C) the foreign court lacked jurisdiction

over the subject matter;

(D) the defendant in the proceedings in
the foreign court did not receive notice of the

proceedings in sufficient time to enable him or
her to defend; or

{E) the judgment was obtained by fraud.

{2) PROCESS— Process to enforce a judgment
under this section shall be in accordance with rule
69(a) of the Federal Rules of Civil Procedure.

(e} FINALITY OF FOREIGN FINDINGS—In
entering orders to enforce the judgment, the court
shall be bound by the findings of fact to the extent
that they are stated in the foreign lorfeiture or
confiscation judgment.

(NCURRENCY CONVERSION— The rate of
exchange in effect at the time the suit to enforce
is filed by the foreign nation shall be used in
calculating the amount stated in any forfeiture or
confiscation judgment requiring the payment of a
sum of moneyv submitted for registration.

Pntle 2%
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Effective August 23, 2000:

28 U.S.C. § 2680. Exceptions

The provisions of this chapter and section 1346(b) of
this title shall not apply to—

(a) Any claim based upon an act or ormission of an
employee of the Government, exercising due care, in
the execution of a statute or regulation, whether or not
such statute or regulation be valid, or based upon the
exercise or performance or the failure to exercise or
perform a discretionary function or duty on the part of
a federal agency or an employee of the Government,
whether or not the discretion involved be abused.

{b) Any claim arsing out of the loss, niscarmage, or
negligent transmission of letters or postal matter.

(c) Any claim ansing 1n respect of the assessment or
collection of any tax or customs duty, or the detention
of ery-ponds-or-merchandise any goods,
merchandise, or other property by any officer of
Customs or excise or any other bw—spioreement law
enforcement officer, except that the provisions of
this chapter and section 1346(b) of this title apply
to any claim based on injury or loss of goods,
merchandise, or ether property, while in the
possession of any officer of customs or excise or
any other law enforcement officer, if—

(1) the property was seized lor the purpose of
forfeiture under any provision of Federal law
providing for the forfeiture of property other than
as a sentence imposed upon conviction of a
criminal offense;

(2) the interest of the claimant was not
forfeited;

{3) the interest of the claimant was not
remitted or mitigated (if the property was subject
to forfeiture); and

(4) the claimani was not convicted of a crime
for which the interest of the claimant in the
property was subject to forfeiture under a Federal
criminal forfeiture law.

(d) Any claim for which a remedy 15 provided by
sections 741-752, 781-790 of Title 46, relating to
claims or suits in admuralty against the United States,

(e) Any claim arising out of an act or omission of any
employee of the Government in admumistering the
provisions of sections 1-31 of Title 50, Appendix.

(f) Any claim for damages caused by the imposition or
establishment of a quarantine by the Umited States.

[(g) Repealed. Sept. 26, 1950, c. 1049, § 13(5), 64
Stat. 1043 ]

(h) Any claim ansing out of assault, battery, false
imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slander, misrepresentation,
deceit, or interference with contract nghts: Provided,
That, with regard to acts or onmussions of investigative
or law enforcement officers of the Umited States
Government, the provisions ol this chapter and section
1 346(b) of this utle shall apply to any claim arsing, on
or after the date of the enactment of thus proviso, out
of assault, battery, false imprisonment, false arrest,
abuse of process, or malicious prosccution. For the
purpose of this subsection, "imvestigative or law
enforcement officer™ means any ofhicer of the United
States who' is empowered by law o execute searches,
to seize evidence, or to make amrests for violations of
Federal law.

(1) Any claim tor damages caused by the fiscal
operations of the Treasury or by the regulation of the
monetary syslem.

() Any claim arising out of the combatant activities of
the mulitary or naval forces, or the Coast Cuard, dunng
time of war.

(k) Any claim ansing in a foreign country

(1) Any claim ansing from the activinies of the
Tennessee Valley Authonty.

(m) Any claim ansing from the activites of the
Panama Canal Company.

(n) Any claim ansing [rom the activities of a Federal
land bank, a Federal intermedsate credit bank, ora
bank for cooperatives.

hli
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Title 42:
The Public Health and Welfare

Effective August 23, 2000:

42 U.S.C. § 2996f. Grants and contracts
(a) Requisites

With respect to grants or contracts in connection with
the provision of legal assistance 1o eligible chients under
thus subchapter, the Corporahon shall—

(1) insure the maintenance of the highest quality of
service and professional standards, the preservation of
attorney-chent relanonships, and the protection of the
integrity of the adversary process from any
impairment 1 funishing legal assistance 1o ehigible
clients:

(2 A establish, i consultation with the Director
of the Office of Management and Budget and with the
Giovernors of the several Stares, maximum income
levels (takinyg into aecount fanuly size, urban and rural
differences, and substantial cost-of-living vanatons)
for individuals eligible {or legal assistance under this
subchapter,

(B establish puidelines 1o nsure that eligibality
of chients will be detenmined by recipients on the
basis of factors which include—

L1 the hguid assets and income level of
the chient,

(1) the fixed debts, medical expenses, and
other factors which affect the client's ability

1o pay,
{11) the cost of living in the locality, and

{1v) such other factors as relate to
financial inability to afford legal assistance,
which may include evidence of a prior
deternunation that such individual s lack of
income results from refusal or unwillingness,
without good cause, to seek or accept an
employment situation; and

(C) msure that (1) reciprents, consistent with
goals established by the Corporation, adopt
procedures for determuining and implementing

prionities for the provision of such assistance,
taking into account the relative needs of eligible
clients for such assistance (including such
outreach, traming, and support services as may be
necessary), including particularly the needs for
service on the part of significant segments of the
population of eligible clients with special
difficulties of access to legal services or special
legal problems (including elderly and handicapped
individuals), and {11) appropriate training and
support services are provided in order to provide
such assistance to such significant segments of
the population of eligible chients;

(3) insure that grants and contracts are made so as
to provide the most eéconomucal and effective delivery
of legal assistance to persons in both urban and rural
areas;,

(4) insure that avomeys employed full time in legal
assistance acuvities supported in major part by the
Corporation refrain trom (A) any compensated outside
practice of law, and (B) any uncompensated outside
practice of law except as authonzed in gumdelines
promulgated by the Corporation;

(5) insure that no fwnds made available to
recipients by the Corporation shall be used at any time,
directly or indirectly. to influence the ssuance,
EmEﬁdﬂIEﬂ[. or revocation of any executive order or
similar promulgation by any Federal, State, or local
agency, or to undertake 1o mtluence the passage or
defeat of any legislaton by the Congress of the United
States, or by any State or local legislauve bodies, or
State proposals by imitiative petition, except where—

(A) representation by an employee of a
recipient for any eligible client 15 necessary to the
provision of legal advice and representation wath
respect 1o such chent’s legal nghts and
responsibilities (which shall not be construed to
permmit an altorney or a recipient employee to
solicit a client, in violation of professional
responsibilities, for the purpose of making such
representation possible); or

(B} a governmental agency, legislative body, a
committee, or a member thereof—

(1) requests personnel of the recipient to
testify, draft, or review measures or (o make
representations 1o such agency, body,
commuttee, or member, or
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(11) 1s considering a measure directly
affecting the activities under this subchapter
of the recipient or the Corporation,

(6) insure that all attormeys engaged in legal
assistance activities supported in whole or in part by
the Corporation refrain, while so engaged, from—

(A} any political activity, or

(B) any activity to provide voters or
prospective voters with transportation to the polls
or provide similar assistance in connection with an
election (other than legal advice and
representation), or

(C) any voter registration activity (other than
legal advice and representation);

( 7) require recipients to establish guidelines,
consistent with regulations promulgated by the
Uorporation, for a system for review of appeals 1o
msure the etficient utilization of resources and to avoul
Involous appeals (except that such gwidelines or
re¢eulations shall in no way intertere with attomeys
prolessional responsibilities),

| 8) msure that recipients sohicit the
recommendations of the organized bar in the
community being served before filling stalf attomey
positions in any project funded pursuant to this
subchapter and give preference in filling such positions
1o gualified persons who reside in the communily 1o be
served:

(9) insure that every granfee, coniractior, or person
or entity receiving financial assistance under this
subchapler or predecessor authonty under thus chaper
which files with the Corporation a timely application
for refunding is provided interim funding necessary to
maintain its current level of activities unuf { A) the
application for refunding has been approved and funds
pursuant thereto received, or (B) the application for
refunding has been finally demed in accordance with
section 2996) of this title; and

{ 10 insure that all attomeys, while engaged in
legal assistance activities supported 1n whole or 10 pan
by the Corporation, refrain from the persistent
meitement of litigation and any other activity prolubited
by the Canons of Ethics and Code of Professional
Responsibility of the Amencan Bar Association, and
insure that such attorneys refrain from personal

6l

representation for a private fee in any cases in which
they were involved while engaged in such legal
assistance activities:; and

(11) ensure that an indigent individual whose
primary residence is subject to civil forfeiture is

represented by an attorney for the Corporation in
such civil action.

(b)) Limitations on uses

No funds made available by the Corporation under this
subchapter, either by grant or contract, may be used—

(1) to provide legal assistance (except in
accordance with guidelines promulgated by the
Corporation) with respect to any fee-generating case
(wiuch guidelines shall not preclude the provision of
legral assistance in cases in which a client seeks only
statutory benefits and appropriate private
representation is not available);

{21 to provide legal assistance with respect to any
crumunal proceeding, excepl to provide assistance to 3
person charged with a misdemeanor or lesser offense
ur its egquivalent in an Indian inbal court;

(31 to provide legal assistance in civil actions to
persons who have been convicted of a crimunal charge
where the civil action arises out of alleged acts or
tanlures to act and the action is brought agdinst an
afficer of the court or against a law enforcement
ofticial for the purpose of challenging the validity of
the criminal conviction;

{4) lor any of the political activities prohibited in
paragraph (6) of subsection (a) of this section;

{5) to make grants to or enter into contracts with
any prnvate law firm which expends 50 percent or
more of its resources and time litigating issues in the
broad interests of a majority of the public;

(6) to support or conduct traimng programs for
the purpose of advocating particular public policies or
encouraging political activities, labor or antilabor
activities, boycotts, plckuting, strikes, and
demonstranons, as distinguished from the
dissemination of information about such policies or
aclivities, except that this provision shall not be
construed to prohibit the training of attorneys or
paralegal personnel necessary to prepare them lo
provide adequate legal assistance to eligible chents;
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(7) to initiate the formation, or act as an organizer,
of any association, federation, or similar entity, except
that this paragraph shall not be construed to prohibit
the provision of legal assistance to eligible clients;

(8) to provide legal assistance with respect to any
proceeding or litigation which seeks o procure a
nontherapeutic abortion or to compel any individual or
institution to perform an aboriion, or assist in the
performance of an abortion, or provide facilities for
the performance of an abortion, contrary to the
religious beliefs or moral convictions of such individual
of Institution;

(9) to provide legal assistance with respect lo any
proceeding or litigation relating to the desegregation of
any elementary or secondary school or school system,
except that nothing wn this paragraph shall prohubit the
provision of legal advice o an eligible chent with
respect to such client’s legal nghts and responsibilities;

(10) 1o provide legal assistance with respect to any
proceeding or litigaon ansmg out of a violation of the
Military Selective Service Act [30 App. UL.S.C A, § 451
et seq.] or of desernion from the Armed Forces of the
Inited States, except that legal assistance may be
provided to an eligible client in a civil action in which
such client alleges that he was improperly classified
prior to July 1, 1973, under the Military Selecuve
Service Act or prior correspanding law; or

{11} 1o provide legal assistance in @ manner
inconsistent with the Assisted Suicide Funding
Restniction Act of 1997 [§ 42 US C.A. S 14401 et

seq. |.
{c) Recipient orgamzations

In making grants or entenng into contracts for legal
assistance, the Corporation shall insure that any
recipient orgamzed solely for the purpose of providing
legal assistance to eligible chents 15 governed by a body
at least 60 percent of which consists of attorneys who
are members of the bar of a State in which the legal
assistance is to be provided (except that the
Corporation (1) shall, upon application, grant waivers
to permit a legal services program, supporied under
section 2809(a)(3) of this utle, which an July 235,
1974, has a majonty of persons who are not attomeys
on its policy-making board to continue such a non-
attorney majonity under the provisions of this
subchapter, and (2) may grant, pursuant to regulations
issued by the Corporation, such a waiver for recipients

which, because of the nature of the population they
serve, are unable to comply with such requirement)
and at least one-third of which consists of persons
who are, when selected, eligible clients who may also
be representatives of associations or organizations of
eligible clients. Any such attomey, while serving on
such board, shall not receive compensation from a
recipient.

(d) Program evaluation

The Corporation shall momitor and evaluate and
provide for independent evaluations of programs
supporied in whole or in part under this subchapter to
insure that the provisions of this subchapter and the
bylaws of the Corporation and applicable rules,
regulations, and guidelines promulgated pursuant to
this subchapter are camed out.

(e} Corporation president authonzed to make grants
and enter mto contracts

The president of the Corporation |5 authonzed to make
grants and enter into contracts under this subchapter.

() Public notification

At least thirty days prior to the approval of any grani
application or prior o cnitenng into @ contract or prior
to the initiation of any other project, the Corporation
shall announce publicly, and shall notify the Governor,
the State bar associanon of any State, and the principal
local bar associations (1f there be any) of any
community, where legal assistance will thereby be
initiated, of such grant, contract, or project.
Notification shall include a reasonable description of
the grant application or proposed contract or project
and request comments and recommendations.

(g) Staff-attomney program study

The Carporation shall provide for comprehensive,
independent study of the existing staff-attomey
program under this chapter and, through the use of
appropriate demonstranon projects, of alternative and
supplemental methods of delivery of legal services 1o
eligible clients, including judicare, vouchers, prepaid
legal insurance, and contracts with law firms; and,
based upon the results of such study, shall make
recommendations to the President and the Congress,
not later than two years after the first meeting of the
Board, concerning improvements, changes, or
alternative methods for the economical and effective
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delivery of such services.

(h} Study and report to Congress on special needs of
eligible clients

The Corporation shall conduct a study on whether
eligible clients who are—

(1) veterans,
(2) native Americans,
{3) migrants or seasonal farm workers,

{4) persons with limited Enghsh-speaking abilities,
and

{5) persons in sparsely populated areas where a
harsh climate and an inadequate transportation system

are significant impediments to receipt of legal services
have special difficulties of access o legal services or
special legal problems which are not being met The
Corporation shall report to Congress not fater than
January 1, 1979, on the extent and nature ol any such
problems and difficulties and shall include 1 the repont
and implement appropniate recommendations.
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