
INTRODUCTION: LEGISLATING INTERPRETIVE STRATEGIES 

Federal statutes do not come with instructions, but maybe they should.  For as 
long as there have been statutes, lawyers and laymen have puzzled over their inevitable 
ambiguities.  Gradually, case by case, courts have developed assorted tools of 
interpretation.  Scholars, meanwhile, have conceived esoteric theories of how best to 
resolve statutory ambiguity.  And the doctrine and the scholarship have become 
elaborate and sophisticated.  But the very richness of this intellectual landscape has 
resulted in unpredictability and confusion.  As theories and judges have multiplied, it 
has become ever more difficult to predict which judge will apply which theory to which 
case.  After centuries of judicial and scholarly effort, “[t]he hard truth of the matter is 
that American courts have no intelligible, generally accepted, and consistently applied 
theory of statutory interpretation.”1 

The central, unquestioned premise in this field is that the judiciary is the proper 
branch to design and implement tools of statutory interpretation.  Scholars have 
unreflectively assumed as much, which is why, almost uniformly, they have implicitly 
aimed their work at the courts.  This Article challenges that assumption.  It asks whether 
Congress can and should help select the tools for interpreting federal statutes.  It 
concludes that Congress has the constitutional power to do so, and that it would be wise 
to exercise this power. 

Before assessing the actual scope of Congress’s power, it is important to grasp 
the potential breadth of the field.  The hypothetical statutes at issue are all those that 
would purport to give interpretive instructions.  The class includes prosaic, definitional 
provisions such as “for purposes of this Act, X shall mean Y,” as well as interpretive 
instructions like “this Act shall be construed broadly.”  It also includes any codification 
or abrogation of a canon of interpretation.  For example, courts traditionally apply the 
maxim expressio unius est exclusio alterius — expression of one thing is the exclusion 
of another.2  But Congress might explicitly abrogate the maxim: “for purposes of this 
Act, the listing of several items shall not imply the exclusion of items not listed.”3  
Indeed, Congress might codify a whole set of interpretive canons and make them 
generally applicable — a sort of user’s manual for the United States Code. 

These examples only scratch the surface of the possible.  The category embraces 
statutes that endorse or abrogate discrete tools, like canons, but also statutes that 
endorse or abrogate entire theories of statutory interpretation, like textualism.  Any tool 
that a court has ever brought to bear on a question of statutory interpretation, and any 
method of interpretation that a scholar or judge has ever expounded, Congress might 
approve or disapprove explicitly, by statute.  “This Act shall be interpreted narrowly, 
despite its remedial purpose.”  “The Oxford English Dictionary shall be the official 
dictionary of the United States Code.”  “Stare decisis shall not apply in statutory cases.”  
“This Act shall be interpreted in textualist fashion, in accordance with principles set 
forth in the scholarship of Frank Easterbrook.”  “Agency interpretation of this Act shall 
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be conclusive and binding on federal courts.”  “Legislative history shall not be used to 
resolve ambiguity in any future act of Congress.”  “Ambiguous criminal statutes shall be 
construed against defendants.”  “Ambiguity in this Act shall be resolved by reference to 
the I Ching.”  Would any such statutes be both constitutional and constructive? 

The constitutional question turns out to be as important as the answer, because it 
adds a vital and neglected dimension to the debate about statutory interpretation.  To ask 
whether Congress may codify a particular interpretive method is precisely to ask 
whether the Constitution requires the method that is to be displaced.  Many of the great 
scholars in the field — Laurence Tribe, Jerry Mashaw, and Cass Sunstein, for example 
— have suggested that some tools of statutory interpretation are “constitutionally 
inspired”4 or “respectful of diverse aspects of the constitutional order”5 or “traceable to 
central features of the constitutional structure.”6  Scholars who on any other question 
can be counted on for a definitive judgment — constitutional, unconstitutional — are 
uncharacteristically wooly in their constitutional claims about statutory interpretation.  
Their answers have been imprecise, because they have not asked the precise 
constitutional question: could Congress abrogate the canon under consideration?  This 
inquiry proves essential in locating statutory interpretation under the constitutional 
firmament. 

This Article concludes that Congress has constitutional power to codify some 
tools of statutory interpretation.7  Congress has used this power in the past, but only 
sporadically and unselfconsciously, at the periphery of the United States Code.  The 
power itself is vast, however, and could transform the landscape of statutory 
interpretation.  Because this power has received minimal systematic analysis,8 there is 
extraordinary potential for imprudent or unconstitutional overreaching.  But used wisely, 
congressional power to legislate interpretive strategies may improve legislative-judicial 
communication and thus bring our legal system closer to its democratic ideal. 
The interpretive status quo is cacophonous.  Every judge and scholar has his own theory 
of how best to interpret statutes, and this diversity renders the interpretive project 
unpredictable.  Each theory may have its own merits, and some may be better than 
others, but these differences ultimately may matter less than a central imperative of 
statutory interpretation: a single, predictable, coherent set of rules.9  The Supreme Court, 
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with its nine competing perspectives and its jurisdictional restriction to cases and 
controversies, will never be able to achieve this coherence alone. 

Statutory interpretation is, in many ways, a field like civil procedure, or criminal 
procedure, or evidence.  Like evidence and procedure, statutory interpretation is an area 
of judicial expertise.  And like evidence and procedure, statutory interpretation was long 
assumed the exclusive province of the judiciary.  On the other hand, all three fields 
demand, above all, internally coherent and consistent codes.  These are notoriously hard 
for judges to develop case by case, and after years of effort, the results have been 
unsatisfactory. 

In the fields of evidence and procedure, an innovative solution has been 
discovered: the federal rulemaking process.  This process combines the expertise of the 
courts with the democratic legitimacy of Congress.  It has harnessed the strengths of 
both branches and led, through collaboration, to the creation of coherent, unified codes: 
Federal Rules of Evidence and Procedure.  These successes should be replicated, in 
Federal Rules of Statutory Interpretation. 

The idea is not merely theoretical.  Many legislatures have taken a far more 
active role than has Congress in the selection of interpretive methodologies.  All fifty 
states and the District of Columbia,10 as well as several other countries,11 have 
interpretive codes, many of which give far more detailed instructions on interpretation 
than anything in the United States Code.12  And Congress has just recently glimpsed the 
potential impact of this sort of legislation.  The proposed Federalism Accountability Act 
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of 1999,13 on which the Senate Committee on Governmental Affairs reported 
favorably,14 stood to shift the state-federal balance dramatically using nothing more than 
an interpretive rule — a stronger presumption against preemption of state law.  Though 
the full Congress never voted on this bill, others like it will no doubt follow.  As 
Congress discovers the potential for accomplishing substantive goals with interpretive 
rules, it will be essential to have analytical tools at hand to assess the constitutionality 
and the wisdom of such rules. 

Part I of this Article shows how this inquiry adds an important dimension to any 
theory of statutory interpretation.  Part II gives more shape to the category of 
interpretive statutes and creates a framework for analyzing their constitutionality.  It 
draws distinctions within the broad category — such statutes may be definitional or 
interpretive, statute-specific or general in scope, static or dynamic — and explores 
whether these distinctions mark constitutional fault lines.  It concludes that Congress 
does have power to mandate some interpretive strategies.  Part III shows why some such 
mandates should be desirable — both as good public policy and as good politics — to a 
majority in Congress.  It tentatively recommends a few illustrative interpretive statutes, 
though these specific prescriptions are secondary to the more general point: some 
interpretive statutes would be constitutional and wise.  Part III also argues that the ideal 
implementation of an interpretive regime would be as a set of federal rules: the Federal 
Rules of Statutory Interpretation. 
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