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Introduction

Anglo-American law works predominantly in
terms of relations. Its traditional headings include
Domestic Relations in such brackets as Parent and
Child, Husband and Wife, Guardian and Ward, and
even Master and Servant, and such consensual re-
lations as Principal and Agent, Buyer and Seller,
Landlord and Tenant, Employer and Employee,
Trustee and “Cestui que trust” (popularly called the
beneficiary), Carrier and Passenger, Mortgagor and
Mortgagee, Insurer and Insured, Attorney and Cli-
ent, Surety and Principal, Bailor and Bailee, Debtor
and Creditor, and in general Obligor (Promisor) and
Obligee (Promisee). There is something more than
mere convenience in favor of this way of present-
ing the data of any mature system of law, particu-
larly Anglo-American law, for the duties of each of
the persons mentioned in each of the brackets are
increasingly viewed as duties to the other person
in the bracket rather than abstract duties to the
state, or to a court or to people in general. The
distinction is, to be sure, one of degree. The state
has a clearer interest, for example, in the perfor-
mance of a parent’s duties to a child or a husband’s
to a wife, than it has in the duty of an ordinary
debtor to pay his creditor. At times the state’s in-
terest in a great many of these relations becomes
intense. It may concentrate its attention upon re-
modeling the relations of employer and employee,
as in the recent Wagner Act, or even that of Buyer
and Seller, as in the Robinson-Patman Act, or Car-
rier and Passenger, as in the Interstate Commerce
Acts.

Thus, there are two types of sources of duties
in legally recognized relations: the dictates of law
and the assent of the parties. Each of these is sub-
ject to further classification and qualification. Some
of the duties dictated by law exist independently
of any initial consent on the part of the persons
involved. There are duties, mostly negative, that
all persons owe to all others, including strangers,
such as the duty not to molest them, malign them,
injure them, defraud them, or take or damage their
belongings. Then there are duties dictated by law
for certain classes of persons—Classes which we
may join or not as we see fit; but once we have
entered a class, we owe special duties to various
persons or groups. We are now subject to those
dictates of the law which are aimed not only at all
persons, but at all “property owners,” or all “op-
erators of vehicles,” or all “owners of animals,” all
persons engaged in particular trades, industries,
or professions, all employers of labor, all husbands
or wives, all parents, all trustees, all directors of



corporations, and so forth.

If we add, as the law once did
more readily than it does now,
duties dictated to all landlords
and all tenants, all employers as
well as all employees, all bailees
of a certain type, and so on, we
come very near to the hazy bor-
der line that marks off our sec-
ond great division of duties in
these relations: those based on
the assent of the parties. On this
side of the border line we have
the tremendous field of contrac-
tual relations. Many of the rela-
tions we have mentioned are pre-
dominantly contractual, or have
been thought of in that way in
the nineteenth century. The clas-
sical law of that period had no
difficulty in including debtor and
creditor, bailor and bailee, in-
surer and insured, landlord and
tenant, and even employer and
employee, wholeheartedly within
the category of consensual, that
is, contractual, relations. Two
limitations, however, became
important before the end of the
century. In the first place, by a
series of processes that might be
called collectively the “standard-
ization of contracts,” the actual
stipulation of details was taken
out of the hands of the contract-
ing parties. Under the combined
influence of the printing press
and other mechanisms of mass
production, of the accelerating
tempo of modern life, of trade
association suggestions and of
statutory forms, we have formed
the habit of buying standard in-
surance policies, standard bills
of lading, standard sales agree-
ments, leases, travel tickets, re-
pair jobs and banking arrange-
ments. Theoretically we are free
to make our own arrangements.
Actually we are bound by conven-
tion, ignorance, fear and inertia.

Most of all are we bound by
the fact that life is too short and
the average sense of humor and
proportion too good to permit us

to draw a ten page agreement
every time we buy a collar but-
ton or a pair of shoes or even a
steamship ticket or an automo-
bile. We make our agreement so
sketchy that if anything goes
wrong the numerous blanks
must be filled out by reference
to customs and usages and gen-
eral understandings of business-
men amplified here and there by
a presumption of law based upon
court tradition or statute. The
“intent” thus ascertained and the
assent predicated upon it may be
pretty thin or wholly fictitious at
any time. Yet it is a useful con-
cept.

By a series of small steps we
pass to the other limitation on
freedom of contract, a limitation
in law as well as in fact. Instead
of saying that “in the absence of
specification to the contrary” the
contract shall contain such a
stipulation, the law says “any
contract to the contrary notwith-
standing.” This type of limitation
was long resisted in the nine-
teenth century as un-
constitutional, but the twentieth
century, in an increasing number
of situations, has made room for
it under the police power. Of
course, when the law commands
that certain clauses be written or
read into contracts or peremp-
torily stricken from them, we are
dealing with contract only in
name. In fact, we have a phase
of a relation dictated by law.

Strictly speaking, the com-
mon law has not developed by
an enumeration of duties. It has
been concerned rather with
claims growing out of the breach
of duties—that is, with what
might be called secondary duties
rather than primary ones. Case
law has been built up on the ba-
sis of breaches of contracts, torts
(i.e., breaches of non-contractual
duties imposed by law) and vio-
lations of trusts and other spe-
cific relations. Attempts, there-

fore, to describe primary duties,
whether under contracts, trusts
or other special relations, or in
the absence of any special rela-
tion, are likely to be overstated
or at least oversimplified deduc-
tions of the text writers. Thus,
out of fragmentary lists of rights
of action they construct a gen-
eral right to protection of one’s
reputation, his person, his prop-
erty, his right to privacy, his right
to have contractual promises
enforced. These generalizations,
though inaccurate to begin with,
have actually been useful in the
history of the law. Coupled with
the maxim which says “no wrong
without a remedy,” they have led
to a broader conception of rights
than the precedents alone would
have promised.

The tendency has been to
fuse the traditional law of spe-
cific torts—such as trespass,
nuisance, libel, slander, conver-
sion of goods—into a compre-
hensive law protective of general
rights, and to shape the law of
specific contracts—such as those
covered in the old actions of
debt, detinue, covenant, assump-
sit— into a comprehensive law
protective of those special rights
which are based on promises.
Our emphasis thus shifts from
the secondary rights acquired
through breaches of primary
rights, the subject of the lawyer’s
study when he gets “down to
cases, to the primary rights
which rights of action for
breaches are supposed to pro-
tect.

In this volume we are con-
cerned with rights and duties in
the commonest and hence the
most important of our daily rela-
tions. These will be treated un-
der the headings “Contracts,”
“Torts,” “Trusteeship,” constitut-
ing together Part I, and “The
Common Law of the Family,” con-
stituting Part Il.
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For practical purposes we
may define a contract as a legally
enforceable promise. Upon
closer inspection, however, we
are compelled to whittle down
this definition a good deal. In the
first place the noun “contract” is
used in ordinary parlance, as well
as in the law books, to describe
the process of making the prom-
ise or promises involved, or the
resulting relation or some phase
of that relation, or a document
embodying the terms of the
promises or a description of the
relation, or certain purely legal
consequences, as the right of
action in court for a breach, or
the procedure itself in case of
breach. All of these uses of the
term are legitimate, and ordi-
narily the context in which the
term is used serves to eliminate
the possibility of misunderstand-
ing. Occasionally, however, a
business man is badly misled
and suffers heavy losses as a re-
sult of the confusion inherent in
the possibility of using such a
keyword in so many senses.
There is the case, for example,
of the fruit-dealer, who, after
reaching a detailed understand-
ing on a shipment of fruit, re-
fused

to sign the “contract” unless

Contracts

certain new conditions were in-
serted. He learned to his chagrin
that the contract was something
distinct from the writing and that
he was bound to go through with
the arrangement or pay damage
in spite of his refusal to sign.!

Even more serious difficulties
may be encountered when we are
forced to put a definite interpre-
tation on the word “contract” as
used in a constitution, in a stat-
ute or in a private document.
Thus the Constitution of the
United States prevents states
from impairing the obligation of
contracts. There can be little
doubt that judicial definition has
deviated from the original sense
in which this expression was
used. To the men who made the
Constitution a law did not seem
necessary to give a contract va-
lidity. On the contrary, the Con-
stitution represents an effort to
give law validity on the basis of
the more fundamental validity of
contracts. The sanctity of con-
tracts was a principle based
upon what they would
unhesitatingly have called “natu-
ral law,” and this sanctity was
precisely the idea that no state
was to interfere with. In course

of time the whole concept of
natural law fell into disrepute,
and we have long indulged in the
presumption that no amount of
effort or agreement on the part
of individuals can resultin a con-
tract unless there is a law ready
to give that effect to the acts of
the parties. Hence we must ar-
gue in a circle: the law will rec-
ognize and enforce as contracts
such agreements as it chooses
to recognize and enforce. In
other words, if our definition is
to serve the purpose of identify-
ing and distinguishing contracts
from all other types of arrange-
ments it must come at the end
of a study of what the law will
enforce, rather than the begin-
ning.

A further limitation of our
definition results from our study
of the idea of enforcement. The
law has many ways of enforcing
its requirements, including pen-
alties, damages, specific decrees,
nullification and preventive mea-
sures. Any one of these may hap-
pen to concern promises, ex-
press or implied. Yet neither the
punishment of the embezzler,
nor the decree of a divorce court
nor the holding of a director,
trustee or guardian to a strict



accounting, nor the disbarment
of a lawyer or removal of an of-
ficer or the revoking of a license
constitute the type of enforce-
ment that our definition contem-
plates. Yet obviously there are
situations in which these modes
of enforcement may be more
potent means of making persons
live up to promises, contractual
or non-contractual, than the or-
dinary remedy of awarding dam-
ages in a court of law for a breach
of contract or the extraordinary
additional one of decreeing spe-
cific performance of a contract in
a court of equity.

Perverse as it may seem to
make the question of the exist-
ence of a contract turn on the
question whether the law will
give a certain remedy in a spe-
cific case, this order of procedure
is historically true. It will, there-
fore, shorten and facilitate our
talk of identifying contracts if we
reverse the ordinary procedure
and devote our attention to rem-
edies first, and then, after under-
standing what can be protected,
examine the interests that are
actually so protected under the
name of contracts. Strictly speak-
ing, contracts are not enforced
in the ordinary procedure of
Anglo-American law. It is ordi-
narily entirely within the power
of a man to fail or refuse to carry
out his contractual promise.
What we ask for in a court of law
in such a case is damages in
money for. the breach of the con-
tract. This money, assuming it is
finally collected, is a very differ-
ent thing from the goods or ser-
vices or even the money we had
been led to expect under differ-
ent conditions on a certain day
in the course of performance.

The law, of course, recog-
nizes this difference in measur-
ing the damage inflicted, but not
always adequately. For delays in
payments it usually allows inter-

est at six per cent. For delays in
delivery of goods it assesses the
difference between the market
price at the time when delivery
was promised and the time of
actual delivery. If peculiar circum-
stances make the consequence
of a breach particularly burden-
some to the victim, the law still
gives only general damages mea-
sured according to these rules
unless the special circumstances
were brought to the attention of
the party guilty of the breach at
the time of making the contract
and thus virtually incorporated
into the contract. Thus, in a lead-
ing case, a carter wrongfully de-
layed the delivery of a broken
iron shaft. The pieces were in
themselves worthless and the
cost of carrying small. But they
were being sent to a manufac-
turer to enable him to replace the
shaft for a mill which was shut
down pending the arrival of the
new shaft. The delay made me
mill lose valuable time and con-
tributed to its failure to carry out
contracts on time. In the absence
of a special understanding on the
subject the carrier could be held
only to such liability as would
ordinarily flow from the delay in
the delivery of bits of scrap iron.2
It is always the loss to the plain-
tiff that is considered, not the
benefit, if any, reaped by the de-
fendant. Nor can speculative
damages, such as loss of prob-
able profits be taken into consid-
eration, nor unmeasurable dam-
ages, nor actual but unforesee-
able damages.

(1) DECREES INSTEAD OF
DAMAGES. The inadequacy of the
law of damages in some cases of
breach of contract, as in some
cases of tort to be discussed
later, has led courts of equity to
step in hesitatingly with specific
decrees in a limited variety of
cases. In the case of an agree-
ment to sell a “unique” chattel,
such as shares of stock not avail-
able on the open market, or real

estate, equity is ready to render
such decrees. In contracts for
services of a unique character, an
interesting compromise has
been effected. Let us assume the
case of an artist—whether a
painter, singer, actor, or baseball
player—whose ability and repu-
tation are such that they cannot
be duplicated in the open mar-
ket. On principle it would be rea-
sonable to treat their agreements
to give service very much as we
treat the sale of a unique chat-
tel. Yet, for practical reasons it
would be ridiculous to command
the artist to paint, or sing or per-
form. On the other hand, if the
agreement includes a stipulation
not to compete or not to work
for a competitor, the negative
clause may be easily specifically
enforced in the hope that such
enforcement may lead the par-
ties to a solution of their princi-
pal problem outside of court.
Specific performance in such
cases is never a matter of strict
right. Doubts or difficulties will
readily cause courts to relegate
parties to their remedies at law,
however inadequate a remedy
money damages may be. Some
courts, particularly those in
states like Pennsylvania, where
the development of Equity has
been arrested at one time or an-
other, have resorted to the as-
sessment of huge damage
awards in extreme cases, sus-
pended so as to give the guilty
party an opportunity to perform
his promise specifically or come
as near to doing so as possible
after the original breach and a
lapse of time.

(2) DAMAGES CALCULATED
IN CONTRACT ITSELF. The inad-
equacy of damages and other un-
certainties of the law have led,
particularly in business transac-
tions, to attempts to improve
enforcement by the terms of the
contract itself. Only one of these
attempts need be repeated here:
the liquidation of damages, that
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is to say, the calculation in ad-
vance and as part of the agree-
ment of the amount of damages
to be paid in the case of certain
breaches. Where such calcula-
tions are made in good faith and
are likely to be helpful in the
administration of justice, the law
upholds them. Otherwise it dubs
them “penalties” and excludes
them.3

(3) MITIGATION OF DAM-
AGES IN ANTICIPATORY BREACH.
One other rule of damages in
relation to contracts will be help-
ful in characterizing the whole
philosophy of the law of contract
enforcement. It is that which or-
ders the victim to take reason-
able steps to mitigate the dam-
ages he suffers even when the
other party is manifestly in the
wrong. Thus where there is an
“anticipatory” breach, that is to
say, a clear indication that a party
to the contract is unable or un-
willing to go on with it, the other
party should not go ahead with
his preparations for performance
and thus pile up damages to be
assessed; at least, he should not
do so if he has a reasonable
choice in the matter. This doc-
trine is sometimes laconically
stated in terms which indicate
that one has a lawful choice of
performing his contracts or pay-
ing for their violation, or more
laconically still: a common-law
contract is made in contempla-
tion of breach rather than per-
formance. In any event, it must
be understood that the enforce-
ment which the law provides for
a simple contract does not carry
with it the penalties of the crimi-
nal law, or even of tort law (where
punitive damages or “smart
money” are sometimes allowed),
or even the extraordinary an-
swerability of equity except in
those rare cases in which specific
performance is granted. One is
not “punished” for failure to carry
out his contracts.

From this concept of enforce-
ment there has grown up a se-
ries of formal requirements,
which are primarily prerequisites
for enforceability but which im-
mediately become, for practical
purposes, essential elements in
the making of contracts. Theo-
retically it is, of course, possible
to think of a contractual relation
which may not be enforced but
which the law still recognizes.
Thus the law may say that no
action may be brought upon a
particular type of contract (say a
contract to be responsible for the
debt of another) unless the
agreement or a memorandum
thereof is in writing and signed
by the party to be charged. If we
stand by our definition “enforce-
able promise,” there is no con-
tract in such a case. Yet there is
something in the relations be-
tween the parties that the law
may recognize. Thus if the oral
promise is made good by the
promisor, the law will not order
the money returned as if paid
under a mistake. Furthermore, if
the written memorandum comes
into existence quite in-depen-
dently of the main transaction,
as in an acknowledgement of the
whole state of facts in a letter by
the promisor or in a document
prepared for another case in
court, the defect is cured and
what was unenforceable be-
comes enforceable without any
further need of “contracting” by
the parties.

A similar problem is raised
where, after a good contract has
come into existence, some legal
barrier is raised against the use
of the courts for its enforcement.
Thus a debt may be “outlawed”
by lapse of time under the so-
called “statute of limitations”; or
the debtor may be or become
exempt from legal process, as
governments and their accred-
ited representatives generally
were at common law; or the

claimant may lose his standing
in court temporarily or perma-
nently as an alien enemy, for ex-
ample; or finally, the debt may
be discharged through bank-
ruptcy proceedings. In all of
these cases the enforcement test
yields the result, “no contract.”
Yet the law cannot ignore these
situations, and it treats each in
an appropriate manner quite re-
gardless of the logical dictates
of definitions.

In general, where a genuine
debt has been in existence and
has been barred by operation of
law rather than by agreement of
the parties, it can be revived by
a simple promise. Courts have
rationalized this result by speak-
ing of the lapsed debt as consti-
tuting a “moral consideration,”
and in other equally clumsy ways,
but what we are concerned with
here is the common-sense result
rather than the logical or illogi-
cal explanation given in support
of it. In those cases in which the
difficulty of enforcement may be
attributed to peculiar standing or
lack of standing of parties, the
law satisfies its conscience by
distinguishing between pleas in
abatement of a specific action
and pleas in bar that go to the
merits of the whole claim.

A gradual but effective rever-
sal of conditions in regard to
government contractual obliga-
tions has taken place in the last
hundred years. America had in-
herited from Europe the doctrine
that the King could do no wrong
and related notions that still
theoretically give sovereign
states immunity from practically
all actions in tort and actions in
contract to which they do not
assent. By general statutes, spe-
cial statutes and other pro-
nouncements they do assent, or
are taken to assent, to answer-
ability in court on their contracts.
Thus the Federal Government



has established a Court of Claims
and many administrative tribu-
hals to pass on claims of a con-
tractual nature against the
United States. There is always,
however, in the background the
power of the United States to
repudiate its contracts. Remind-
ers of this power in recent years
came in the decisions under the
withdrawal of gold from circula-
tion and the changing of the
theoretic gold-value of the dol-
lar so far as Government obliga-
tions were concerned,* and also
in the plight of the companies
when the air-mail contracts of an
earlier administration were sum-
marily canceled.> Direct state
repudiation of contracts is pro-
hibited by the Constitution of the
United States as interpreted, for
example, in the Dartmouth Col-
lege case.® On

the other hand, the machin-
ery for actual enforcement of
claims against states and their
agencies, cities and counties, has
been found, in recent years, to
be very inadequate. It has never-
theless, been found convenient
and in the long run conducive to
good results to classify these
Government obligations as con-
tracts, regardless of qualifica-
tions as to their enforceability,
and regardless of the further fact
that the process of entering into
contracts with governmental
agencies is subject to many for-
malities non-existent in the case
of the private contracts with
which we are here primarily con-
cerned.

In ordinary situations, to say
that the law will not enforce an
agreement is tantamount to say-
ing it is no contract. Hence, the
importance of external tests im-
posed by the law, whether they
be tests of the seriousness of the
purpose of the parties, or tests
of clarity or of evidential matter
or of public interest in a transac-

tion. External formalities have in
various systems of law differed
widely: the shaking of hands over
a bargain, the payment of a
“God’s-penny,” the administering
of an oath, the Roman ceremony
with scales and an ancient cop-
per coin, the pronouncement of
a solemn rigmarole such as
“spondesne, spondeo,” the cut-
ting of notches in a stick, the
keeping of public records, the es-
tablishment of a reasonable
background for a promise (causa
in Continental law), writing, seal-
ing, signing or the adjustment of
quid pro quo (that is, something
for something, the doctrine of a
consideration required to sup-
port a promise). To say that it
makes no difference what for-
malities the law chooses would
be going too far: one must con-
sider tastes, prejudices, tradi-
tions, convenience. On the other
hand, it is futile to justify what-
ever formalities happen to be
required in any system under
study as dictated by the law of
hature or intrinsically good.

Anglo-American law today
leans heavily on the doctrine of
consideration to make a reason-
able separation of agreements
that should be enforced by
courts and those that are too
trivial or indefinite or otherwise
beneath or beyond the notice of
a public tribunal. A promise to
make a gift is thus unenforce-
able, not a con tract. A promise
to sell or to employ coupled with
the respective counter promise
to pay or to work is enforceable,
because for the promise there is
a consideration. Considerations
are usually benefits flowing to
the promisor, but they need not
be. A detriment assumed by the
promisee is sufficient regardless
of whether it is or is not a ben-
efit to the promisor. Thus, if |
promise a dealer to reimburse
him if he gives credit to a pro-

spective customer and is unable
to collect, there is a perfectly
good consideration to make my
promise contractual, even
though it may be demonstrated
that | received no benefit what-
ever from the transaction. Prom-
ises of gifts for charitable pur-
poses may be brought under the
law of contracts quite readily, in
view either of detriments as-
sumed by other promisors or the
burdens assumed by the chari-
table institutions either ex-
pressly or impliedly in view of the
promise or promises.

(1) RULES OF CONSIDER-
ATION The doctrine of considera-
tion has received a great deal of
attention at the hands of text-
writers and has been rendered
exceedingly technical by hard
fought battles in the courts,
where it is the first resort of the
lawyer who resists any claim
based on an alleged contract.
Some of the rules developed in
the cases are: (1) a past consid-
eration is no consideration; (2)
to support a contract a consid-
eration must be valuable; (3)
mere love and affection or a feel-
ing of moral obligation will not
support a promise to make it
enforceable; (4) if a consideration
has any value, the courts will not
concern themselves about the
question of the adequacy of this
value to support the particular
promise; (5) an exception is
made in the case of money mea-
sured against money—hence a
promise to pay a larger sum or
discharge a larger debt for a
stated amount is not contractual;
(6) an illusory consideration,
such as a promise to act when,
as and if the promisor decides
to act, is of no value; (7) a prom-
ise to do what one is already
bound to do (by law or by con-
tract) is no consideration; (8) a
mere condition involving no act
or promise on the part of the
other party is to be carefully dis-
tinguished from a consideration;
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(9) a consideration as well as a
promise must be sufficiently defi-
nite to permit a jury to say
whether it has been fulfilled or
not; (10) a single consideration
may simultaneously serve to sup-
port several promises by the
same or by different persons.

(2) BAILMENTS AS CON-
TRACTS. Simple and sensible as
these rules are, they have been
submitted to heavy strains in the
hineteenth century as a result of
the process of bringing vast sec-
tions of the law under the single
head of contracts. Thus, a law of
bailments had developed under
the impetus given by Lord Holt
at the beginning of the eigh-
teenth century,” and was pretty
well established when Jones “On
Bailments” appeared toward the
end of the century. No one
thought then of bringing the
duties of a gratuitous bailee un-
der the law of contracts. Yet that
is precisely how the nineteenth
century thought of the matter,
and in order to define the duties
of the neighbor who, out of the
goodness of his heart, takes care
of your family silver during your
absence, it becomes necessary to
see in your act of parting with
your possessions, even under
such conditions, a detriment ca-
pable of serving as a consider-
ation for his promises.

(3) DIFFICULTIES IN THE
THEORY OF CONSIDERATION.
Such stretchings have twisted
the theory of consideration, while
many business realities have ne-
cessitated a bending of the prac-
tices connected with the doctrine
as well. Thus, business persisted
in accepting so many shillings to
the pound or cents to the dollar
in satisfaction of a debt. Gradu-
ally the law finds ways of accept-
ing the arrangement as conclu-
sive, always, to be sure, with a
pretense that there is something
in the case to distinguish it from
the case for which the rule was

made. It may be that several
creditors are involved, and con-
tracts among them may be sus-
tained, though none exists with
the debtor, on the subject of dis-
charge. It may be that the debtor
is agreeing not only to pay some-
thing but to forego a right, such
as the right to go through bank-
ruptcy. It may be that he is pay-
ing in a different way, at a differ-
ent time or in a different kind of
money—even a negotiable in-
strument has been treated as
such—and therefore is really giv-
ing something other than the
money which measures itself au-
tomatically against a money ob-
ligation.

A more important difficulty
has arisen in many American ju-
risdictions where building con-
tractors encountered quick-
sands or other unforeseen diffi-
culties. A frank facing of the situ-
ation meant that they could not
go on with their contracts. Many
have been ruined in an attempt
to do so. The owner of a site in
such a case is generally eager to
have his work finished by the
contractor and is willing to bear
at least a part of the unforeseen
expense. Yet his promise to do
so, unless considerable ingenu-
ity is exercised in injecting new
features into the situation, is
theoretically supported by no
consideration, as the contractor
is agreeing to do only what he is
already bound to do. On one pre-
text or another the courts have
side-stepped the difficulty and
upheld the new bargain. The
principal refuge has been the
gratuitous assumption that the
parties actually have released
each other from the first contract
and then as a separate step have
made a new contract on a clean
slate.®

(4) WORDING OF CON-
TRACT. Careless draftsmanship
constantly brings the courts face-
to-face with similar difficulties,
but the courts are not always

able or willing to resolve them
in favor of a contract. Thus, if an
agreement by a manufacturer to
assign territory to a dealer fails
to specify that the dealer agrees
to do anything, or specifies only
vaguely that the dealer will
handle the manufacturer’s prod-
uct or even “push” it in the terri-
tory assigned, the court may be
forced to throw out the agree-
ment as a nudum pactum, a bare
undertaking by one side and not
a contract.

Quite naturally the skill of
draftsmen has been turned to
supplying terms that would sat-
isfy the doctrine of considera-
tion. “In consideration of one
dollar and other valuable consid-
erations,” “in consideration of the
premises,” “each in consideration
for the acts and promises of. the
other party,” and similar phrases,
though they contain no magicin
themselves, do open the door to
let in points that may help the
contract over this difficulty. In
fact, the skill of draftsmen, by
invariably dragging in something
that will serve as a consideration,
has virtually destroyed the whole
doctrine. Yet in doing so these
men have really fulfilled the pur-
pose of the law, which is to dis-
tinguish between trivial situa-
tions and those in which the par-
ties mean business and wish to
put the force of the law behind
their promises. If care in insert-
ing a consideration has become
one way of demonstrating such
intent, it is no worse (and per-
haps no better) than the clasp-
ing of hands or the Roman ver-
bal formula or the ceremony per
aes et librum (with the bronze
and the scale).

(5) SUBSTITUTES FOR DOC-
TRINE OF CONSIDERATION. We
have presented the doctrine of
consideration as the dominant
formal requirement in contract
law. There are, however, substi-
tutes for it and additions to it
provided for limited types of con-



tract. Long before the idea of
consideration developed, the
seal was recognized as an ample
basis for making a promise wor-
thy of court enforcement. Stat-
utes have almost universally
taken away this force of the pri-
vate seal. In some states it “im-
ports consideration” or raises a
rebuttable presumption that
there was an adequate consider-
ation for the contract. In some
states it prolongs the period for
the running of the statute of limi-
tations, and in some it clarifies
and in others it complicates pro-
cedure. In general, however, as
a means of distinguishing be-
tween enforceable and unen-
forceable agreements it has been
superseded by the doctrine of
consideration as a unified law of
contracts emerged in the nine-
teenth century. What is left of the
seal must be studied in the stat-
ute law of the several states.

(6) NEGOTIABLE INSTRU-
MENTS. One type of legal instru-
ment which required no consid-
eration in Blackstone’s day has
been very curiously made to
square with the nineteenth cen-
tury view of consideration. Nego-
tiable instruments, such as
promissory notes, now require
consideration to support the
promises in them—they are a
kind of contract and as such sub-
ject to the general law. Still their
form carries with it a presump-
tion that there has been an ad-
equate consideration, and the
burden of alleging and proving
the contrary falls on the man who
raises the question. After nego-
tiation, however, the presump-
tion becomes irrebuttable. In
other words, the doctrine of con-
sideration has no bearing on the
case of a negotiable instrument
that has been duly negotiated.

If we except the formal re-
quirement of consideration, the

Anglo-American law of contracts
is exceedingly careless of for-
malities. Ordinary contracts, in
the absence of a special statute
such as the Statute of Fraud; re-
quire no writing or signature, no
witnesses, no formal words, in
fact no words at all, though ob-
viously the more careless we per-
mit ourselves to become in the
making of contracts, the more
difficult are we likely to find our
task of setting them up in court.
Examples of contracts made with
few or no words are the daily pur-
chases of little things such as
newspapers or magazines from
arack, groceries in a self-service
store. We board street cars with-
out a word of stipulation; we sig-
nal a taxi and merely mention
our destination; we buy theater
tickets by simply calling out how
many. Even if we do a great deal
of talking, as in being measured
for a suit of clothes, when we tell
the tailor about our idiosyncra-
sies as to pockets, poses and
gestures, an analysis of the con-
versation may fail to reveal the
whole contract with all its war-
ranties, conditions and other
terms. In fact the formal docu-
ment that purports to contain
“the whole agreement” is com-
paratively rare, and as we shall
soon see it really doesn’t. The law
has resources for filling the or-
dinary gaps we leave in contracts
and thus saves infinite time and
labor for us.

What then, are the excep-
tional cases in which the law in-
sists on writing, and what are the
reasons for requiring additional
formalities in such cases? The
English Statute of Frauds which
has been adopted in whole or in
part in all of our states enumer-
ates six types of contracts for
which a signed memorandum is
required as a condition prece-
dent to bringing an action. The
purpose of the statute was to

prevent frauds and perjuries in
court, and the cases singled out
were those which under the pro-
cedure of those days, when par-
ties could not testify in their own
behalf, were the most tempting
to schemers or misleading to
honest persons who looked back
on vague general promises
through rose-colored glasses.
The agreements requiring writ-
ing and signatures were: (1) any
special promise by any executor
or administrator to answer dam-
ages out of his own estate; (2)
any special promise to answer for
the debt, default, or miscarriage
of another person; (3) any agree-
ment made in consideration of a
marriage; (4) any contract for the
sale of lands, tenements, or her-
editaments, or any interest in or
concerning them; (5) any agree-
ment that was not to be per-
formed within the space of one
year from the making thereof;
and (6) any contract for the sale
of any goods, wares, or merchan-
dises for the price of ten pounds
sterling or upwards.

(1) NEW INTERPRETATIONS
AND APPLICATIONS OF STATUTE
OF FRAUDS. The disappearance
of the social background as well
as the legal limitations that sug-
gested this law in England in the
seventeenth century has sub-
jected this statute to the strain
of interpretation and application
to new situations to a greater de-
gree than any other statute in
history, and the learning on the
subject has become “filthily tech-
hical.” Thus mutual promises to
marry are not promises “made in
consideration of a marriage”; a
life-contract of employment is
not “a contract that is not to be
performed within the space of
one year”; and whether a particu-
lar promise made to help a pro-
spective debtor get credit is a
special promise to answer for the
debt of another or one’s own
debt depends upon finespun dis-
tinctions. Most troublesome of
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all are the requirements as to in-
terests in real estate and large
purchases of personal property.
Ten pounds was a large amount
in seventeenth century England
and it is not surprising to find
most states substituting larger
sums in their version of the stat-
ute. The amounts actually range
from ten to twenty-five hundred
dollars. Writing is not required
in the case of the sale of goods
if payment or a part payment or
delivery or even a part delivery
is made to bind the bargain.
Some courts have tried, to work
out without the aid of statute a
parallel rule for real estate when
possession is transferred. There
is, however, no basis for the
widely held belief that a down
payment on a real estate trans-
action is either effective without
writing or necessary to the con-
tract when writing exists, how-
ever important it may be from a
business point of view.

(2) IGNORING OF STATUTE
IN BUSINESS. Business men very
generally ignore the Statute of
Frauds and transact thousands
of dollars’ worth of business over
the telephone or even by mere
signals on Exchanges. Repudia-
tion of such agreements and de-
fense under the Statute of Frauds
is considered so dishonorable
and is consequently so unusual
that little risk is run when the
statute is ignored in business
circles. On the other hand, where
business men deal with the out-
sider, as in the sale of automo-
biles or other objects exceeding
in value the amount set by the
local Statute of Frauds, now in-
corporated by most states in Sec-
tion of the Sales Act, they gener-
ally take the precaution of satis-
fying the requirements of the
statute.

(3) REQUIREMENT OF WRIT-
ING IN NEGOTIABLE INSTRU-
MENTS. Scattered through our
statute books are many miscel-

laneous provisions requiring
writing. To be negotiable, bills
and notes must be in writing.
Acceptances and other contracts
pertaining to such documents
must also be written in many ju-
risdictions. The purchaser of in-
surance may demand a written
policy, but the contract is valid
even though no written policy
was asked for or delivered. Stock-
holders may likewise demand
written certificates. The object of
the law in such cases, as in de-
manding written notices in cer-
tain situations, or written wills,
or highly formal deeds, or pow-
ers of attorney to make deeds,
is rather to create lasting records
or to clothe certain proceedings
with due solemnity than to avoid
frauds and perjuries but when-
ever the consequence of failing
to comply with the form is a nul-
lification of contractual rights in
court, we have in effect a formal
requirement in contract making.

(1) EXPRESSION OF INTEN-
TION. Passing from formal re-
quirements to the substance of
a contract, we encounter the ex-
pression meeting of the minds”
of the parties. The expression is
an apt figure of speech that must
not be taken too literally. After
all, the law cannot base its
awards on the unascertainable
proposition that two minds have
at a particular moment contem-
plated with favor exactly the
same plan. Much as we should
like to think of such a coinci-
dence as a -normal reality, we can
do no more than observe and
interpret imperfect external
manifestations of the state of
mind of the parties.

(2) RULES GOVERNING OFFER
AND ACCEPTANCE IN CON-
TRACTS. In Anglo-American law
we ignore the real intent, if that
is ever ascertainable, and hold
parties to the apparent intent

expressed in their offers and ac-
ceptances. Though no particular
form of either offer or acceptance
is required, the courts have, in
course of time, developed some
rules governing each and their
relations to each other that may
be summarized here.

(1) The offeror is lord of
his offer. He can indicate pre-
cisely when and how acceptance
must be made if a contract is to
result, and unless his stipula-
tions are complied with no con-
tract results.

(2) He is not, however,
lord of the offeree. Hence his
stipulation that unless the of-
feree does some act a contract
will result, is without force. He
cannot by sending unsolicited
goods or in any other way, im-
pose a duty to speak or act or be
bound by a contract on a
stranger. Of course a preliminary
understanding or invitation or
past dealings between the par-
ties may change their situation.

(3) He may stipulate that
acceptance must be in writing,
by the hand of his own messen-
ger, by return mail, by telegraph,
or by some act. If an act is indi-
cated it may be the beginning of
performance or even complete
performances and in addition to
the acts required notice may be
called for. A great deal of diffi-
culty arises in ascertaining just
what kind of acceptance a par-
ticular offer calls for. The law
helps us with a few simple pre-
sumptions. In general, the same
medium as that used by the off-
eror is called for or at least an
equally clear and expeditious
one. Thus an offer made by mail
is acceptable by mail. Where per-
formance is to be by act no no-
tice is generally called for, but
exceptions are made in some ju-
risdictions in such cases as an
offer of guaranty if credit is ex-
tended. In such case an unsolic-
ited notice that one intends to
do the act requested is not an
acceptance. Nor does an unsuc-



cessful or partially successful
attempt to fulfill

the requirements laid down
in the offer, whatever they may
be, give the would-be acceptor
any rights.

(4) An offer must be care-
fully distinguished from a pre-
liminary negotiation, such as an
invitation to do business, a re-
quest for a bid or even a bid or
an ordinary advertisement. Occa-
sionally a letter telling of goods
that one has for sale creates ju-
dicial difficulties because it is im-
possible to determine from the
words alone whether an offer or
a solicitation of an offer is the
more reasonable interpretation.
In the one case an “acceptance”
would create a contract; in the
other, the so-called acceptance
would be only an offer.?

(5) Offers are short-lived.
Unless they are specifically
timed, it is dangerous to assume
that they live on beyond the first
real opportunity to accept them.
When disputes arise as to
whether an offer was still subsist-
ing at the moment it was ac-
cepted the odds are against the
acceptor, although of course a
reasonable interpretation of the
offer on this point must take into
consideration the kind of com-
modity or service offered, busi-
ness customs, the occupations
and habits of the persons, the
presence or absence of a fluctu-
ating market, the past dealings
of the parties and in fact any-
thing else that can throw light
on the question whether an an-
swer was expected instantly,
within an hour, within twenty-
four hours or at the offeree’s lei-
sure.

(6) Offers are easily
killed. They may be revoked by
the offeror, or rejected by the
offeree, either expressly or by im-
plication. Thus it is generally true
that a counter offer or qualified
acceptance terminates an offer.
Whether a revocation operates
from the moment it is uttered or

the moment it reaches the atten-
tion of the offeree depends on
the reservations made by the of-
feror. If he has not made his of-
fer revocable by previous sale or
otherwise without notice, he may
find his offer accepted during its
normal life and a contract result-
ing against his wish, because in
such a case the offeree is entitled
to act on an offer unless and until
arevocation actually reaches his
attention.

(7) An acceptance must
follow the terms of the offer. It
must be unqualified; otherwise
it constitutes both a rejection of
the offer and a new offer. Doubts
occasionally arise as to whether
a clause appended to an accep-
tance is to be read as a qualifica-
tion or a mere specification of
something already implicitly cov-
ered in the offer. For example:
“All materials and workmanship
to be warranted first-class” or “no
seconds” or “Union label to be
attached” or a thousand other
afterthoughts may be new quali-
fications or none—it is a ques-
tion of fact in each case.

(8) An offer can be made
irrevocable only by a collateral
binding contract. Where the seal
is still recognized an offer under
seal is as good as a paid-for op-
tion. Merely stating in the offer
that it will be held open to a cer-
tain moment or that it is irrevo-
cable will not make it so.

(9) An acceptance can be
made only by an offeree who has
knowledge of the offer. If A’s will-
ingness to sell his property at a
certain figure is stated in a let-
ter which crosses B’s statement
of his willingness to buy at the
same figure no contract results.
Each has an offer and the first to
do a further act of acceptance
concludes a contract.

(10) By handing an ac-
ceptance to the offeror’s duly
constituted messenger for its
receipt one may complete a con-
tract. Whether the mails should
be considered such a duly con-

stituted messenger merely be-
cause an offer was mailed is a
question that some states have
undertaken to handle as a ques-
tion of law, with the result that
an acceptance-on-mailing doc-
trine has found its way into the
books. Massachusetts, going to
the other extreme, once laid
down an acceptance-on-delivery
doctrine. As modes of communi-
cation increase and improve it is
wiser to permit each generation
to interpret the average reason-
able expectations of its offerors
where they fail to designate mes-
sengers than to lay down arbi-
trary rules of law as to when an
acceptance is complete.

(11) Standardized accep-
tances have come to be adopted
in various trades such as the fall
of the hammer or the word
“Gone” or “Sold” in an auction.

Furthermore, by means of
specific notices or customs of a
trade the final act of acceptance
is deliberately postponed so as
to take place at a certain time or
in a certain place. For example,
the stipulation in an insurance
application that the contract
shall not become effective until
signed at the home office, or the
general understanding that
drummers in the dry-goods busi-
ness can solicit orders but not
accept the offers in them. Among
other objects such stipulations
bring about the localization of a
contract in a place where the law
is known, or at least a place with
reference to whose law the con-
tract has been carefully drawn.
The time and place of acceptance
are the crucial time and place of
the making of the contract.

(3) DEFECTS IN OFFER AND
ACCEPTANCE. It is frequently
said that the offer and accep-
tance must be genuine. It is at
least true that if the words of
offer and acceptance are uttered
in jest or by way of rehearsal or
illustration or in a play, there is
no magic in them to constitute a
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contract. In systems of law where
awedding is assimilated to a civil
contract the same rule applies.
In other systems, where marriage
is considered a non-contractual
ceremony or a sacrament, every-
thing depends on whether the
right words were uttered by the
authorized person, and a jest
may result in a technical mar-
riage. In the common law a some-
what similar result is reached in
the first instance where the con-
tract-making words are uttered
or signed under the influence of
fraud, duress or undue influence,
and even certain types of error
for which no one is to blame. All
of these defects are alike in that
they vitiate the consent element.
Fraud, duress and undue in-
fluence are alike in that they re-
sult momentarily in good con-
tracts, which can, however, be
avoided by the victim provided
he acts promptly and unequivo-
cally and provided further that
innocent strangers ‘interests
have not become involved.

Mistake, however, operates
differently. Either it goes to the
heart of the matter in which case
there is no contract ab initio or
itis deemed purely collateral and
the misfortune remains where it
falls, the contract remaining un-
impaired. Of course, if the mis-
take is merely in calculation or
in reduction to writing, equity
can order corrections made so as
to express the true intent of the
contract. Equity can also in ap-
propriate cases order a docu-
ment canceled or surrendered or
a new document made to avoid
the effect of fraud, duress, un-
due influence or mistake. But
equity cannot make a new con-
tract for the parties on the basis
of the information that has come
to light since they made their
own arrangement.

It is hardly wise to lay down
rigid definitions of fraud, duress,
undue influence or essential or
collateral mistake. A definition of
legal fraud is merely an indica-

tion to the trickster of how far
he may safely go in actual fraud.
Nevertheless, in the course of
ages legal decisions have indi-
cated certain earmarks if not es-
sentials of fraud and its ana-
logues. Fraud consists of misrep-
resentation of past or present
fact, made knowingly or with
reckless disregard of truth or fal-
sity, with the natural and prob-
able tendency to deceive, and
actually deceiving a victim so
that he suffers damage. The sav-
ing grace of this awkward de-
scription is its flexibility. What
tends to deceive in one environ-
ment may deceive no one in an-
other. And courts are not bound
to stop at the trickster’s inge-
hious words such as “Don’t take
my word for it; | invite you to
make your own investigation.”
Such words may be a deliberate
device calculated to throw the
victim off his guard. There are
new schemes hatched each year
and courts must be left free to
deal with them as they arise. A
word may be said about the dif-
ference between duress and un-
due influence. The former is
based on brute force; the latter
is subtle. In fact, undue influence
if it is successful tends to pro-
duce an actual meeting of the
minds. Modern law treats both
processes alike, except that it
recognizes the tendency of un-
due influence to last after it ac-
complishes its end, whereas du-
ress is likely to be suddenly ap-
plied and as suddenly removed.
Consequently, delay or particu-
lar acts are more likely to consti-
tute a ratification of a contract
made under duress than of a
similar contract made under un-
due influence.

Closely akin to these un-
stable contracts is the contract
of an infant. Like the victim of
fraud, duress or undue influence,
he is free to avoid his contract,
but he may do so regardless of

the intervention of the interests
of innocent persons and he can-
not ratify his contract until he
comes of age. One is an infant
until he reaches the age of ma-
turity set by state law, usually
twenty-one years in this country.
An exception is made in the case
of necessary goods and services
furnished to an infant. For these
he must pay fair value. What are
hecessaries, is a vexed question.
Note the answer of the Uniform
Sales Act: “Necessaries in this
section means goods suitable to
the condition in life of such in-
fant .. and to his actual require-
ments at the time of delivery.”
This definition does not go so far
as some of the cases in which an
infant engaged in business was
held liable for the value of goods
necessary for the conduct of his
business.'0

The Uniform Sales Act
groups together infants and per-
sons who by reason of mental
incapacity or drunkenness are in-
competent to contract, and
treats them all alike. The point
of view is not quite orthodox but
the result comports fairly well
with legal traditions. By no
means are all persons under the
influence of liquor or suffering
from mental diseases incapable
of making contracts. Some per-
sons in both groups are capable
of driving shrewd bargains.
There is no point in affording
these any special protection.
Others, or the same people at
other times or in view of other
subject matters, are in fact inca-
pable of making a contract. It is
as if they have no minds to meet.
Even if the fact is not so clear,
they may be legally withdrawn
from the contracting world by the
appointment of a committee or
guardian or by confinement to an
asylum or other public declara-
tion. As to such persons, we
should not speak of voidable



contracts. They can make no con-
tracts. In between these ex-
tremes lie most ordinary cases.
The parties know what they are
doing well enough to make
agreements, but the law is sus-
picious that persons who have
dealt with them may have sub-
jected them to undue influence.
Outside of the operation of the
Sales Act, which, of course, has
no bearing on employment or
real estate transactions, banking
or a hundred other daily ac-
tivities, drunkenness and
weakmindedness are hardly dis-
tinct categories like infancy, but
merely bases for raising ques-
tions of fact as to whether par-
ties actually took part in a trans-
action that may seem to be evi-
denced by signatures, and if they
did whether undue influence was
used or advantage was taken of
their condition.

There are some persons
whose capacity to contract the
law has at one time or another
absolutely or conditionally de-
hied. A few generations ago mar-
ried women could not enter into
contracts. Today with minor ex-
ceptions here and there, they
can. The capacity of a corpora-
tion to enter into various kinds
of contracts depends in the first
instance on its charter, but as we
have seen elsewhere the law has
become increasingly liberal in
giving ordinary effects to its ul-
tra vires acts. Public contracts
are under stricter surveillance. It
is dangerous to rely on one with-
out a specific study of both the
capacity of the agency and the
formalities required by law for
the making of the contract in
question.

With the formal and substan-
tial requisites for contractmaking
satisfied, we have still to ask

whether the object is one of
those approved by the law. So
many variant objects are today
accomplished by the contractual
form, both in business and pri-
vate life, that it is far easier to
enumerate the prohibited uses of
contract than its authorized pur-
poses. But as we are interested
in normal law rather than the ab-
normal law of doubtful cases re-
vealed in the digests, let us de-
vote our first thought to the le-
gal, normal objects accom-
plished by contracts. At this
point we may pass over lightly
the fact emphasized elsewhere
that the contract idea is the warp
and woof of modern business,
the basis of the relation between
buyer and seller, between em-
ployer and employee, between
lender and borrower, between
investor and corporation, be-
tween owner and manager, be-
tween carrier and passenger,
between carrier and shipper or
consignee, between landlord and
tenant, between insurer and in-
sured, between guarantor and
creditor, between partners in
business and even between the
state and its creature, the cor-
poration. When the business
man goes home from his work
he finds the same nexus of con-
tracts surrounding him, not only
in his still businesslike relations
with tradespeople, landlords,
employees about the house, pub-
lic utilities (gas, electric, water
and telephone companies) but
even in his relations with his
neighbors. Fences, party-walls,
common driveways, settlements
of disputes over life’s little colli-
sions, and big ones, too, com-
munity activities, clubs,
churches, improvement associa-
tions, benefit associations, poli-
tics, schools (whether public or
private), amusements—it is im-
possible to turn around without
encountering contracts. They
have even penetrated into do-
mestic relations, for though hus-
band and wife cannot sue each

other on contracts they can be
parties to prenuptial agreements
and even postnuptial agree-
ments respecting property. They
can even be partners in business
and pay each other rent or inter-
est or wages.

What, then, are the limits that
confine this almost universal
pattern of life? There are gener-
ally speaking two: a contract
must not be illegal nor against
public policy. An example of the
first type is an agreement to com-
mit murder or any other crime,
to compound a felony, to aid and
abet a violation of law by being
an accessory before or after the
fact. The principle is sound and
simple, but its application is
fraught with difficulties. The im-
mediate victims of theft and kid-
happing are more directly con-
cerned about having their prop-
erty or their kin returned than
they are about the enforcement
of the law. How far may they go
in their dealings with the under-
world without being guilty of
compounding a felony? Or, as-
suming that it is unlawful to re-
cruit or equip troops in this coun-
try for an expedition against a
friendly country, to what point is
it lawful to manufacture and sell
munitions and uniforms that may
be used for such a purpose? Ar-
bitrary lines crisscross this whole
field of law, though rationaliza-
tions emerge under such words
as “direct” or “necessary connec-
tion,” “foreseeability” and “good
faith.”

The second limitation on the
use of the contract principle is
even more vague: it is the prin-
ciple of public policy. Many acts
or omissions that are not illegal
are against public policy. It is not
illegal, for example, to remain a
bachelor. Yet a contract never to
marry is against public policy and
void. Agreements calculated to
interfere with the state’s busi-
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ness, particularly with the admin-
istration of justice, are likewise
against public policy. Agree-
ments to aid in the violation of
foreign revenue acts may not be
against local laws, but they are
against public policy. Wagering
contracts are void because
against public policy. Neverthe-
less, insurance contracts in
which the purchaser of the insur-
ance has an “insurable interest,”
however small that interest may
be, are unobjectionable. Thus, if
| attempt to insure the life of a
stranger of prominence chosen
at random or the property of an-
other against destruction by fire,
| am merely making a bet with
the insurance company. But if the
person whose life | insure is a
relative or business associate or
even a debtor, the contract
ceases to be merely “aleatory”
and stands. So with property, my
insurable interest may be that of
owner, lessee, pledgee, mort-
gagee or simply one who has in-
curred responsibilities for it un-
der a contract as carrier, custo-
dian, warehouseman, borrower
or repairman. Under wagering
contracts undoubtedly some
stock-gambling in which there is
no thought of dealing in actual
stock, and also some dealings in
futures, are and should be be-
yond the protection of contract
law. On the other hand, from a
practical point of view it is some-
times found easier to regulate
the betting evil by permitting
certain kinds of lotteries or
horse-race wagers under regula-
tion than simply prohibiting all
kinds. Where such steps are
taken, lawful betting is the sub-
ject of contracts. The list of pur-
poses contrary to public policy
is an open one and it must re-
main capable of indefinite expan-
sion. Contracts in restraint of
trade, discussed more fully else-
where, are the most colorful, if
not the most important part of
the list today. Indeed, by a se-
ries of legislative flats, such con-

tracts are being lifted from the
list of matters against public
policy and transferred to the list
of illegal, that is, criminal,
transactions.

Though the range of subjects
left open for contract is thus al-
most as vast as life itself, our
ordinary everyday contracts fall
into comparatively few standard-
ized categories. We don’t have to
block traffic while we negotiate
our business at the teller’s win-
dow in the bank, at the railway
ticket office, at the post office,
express office, department store
or grocery or even at the
landlord’s office, or so far as con-
tract making is concerned at the
doctor’s or dentist’s, or the in-
surance or employment agency.
Even when chance brings us to
the lawyer’s office, we spend
little or no time discussing our
contract with the lawyer. These
relations are not necessarily
simple, but they are standard-
ized to such a degree that, when
nothing is said, the law is able
to supply the necessary details.
It is only when one uses the
method of silence in such odd
and outlandish relations as hir-
ing a personal publicity man,
campaign manager, travel-com-
panion or ghost writer, that the
whole scheme breaks down be-
cause the law has no guide for
filling in the blanks.

It should not be assumed,
however, that a detailed analysis
of the rights and duties of the
more ordinary relations is with-
out interest or value. If we could
make an analysis and build up a
composite picture of topics in
many of the ordinary contracts
of everyday life, we should have
a check-list for the guidance of
lawyers and laymen for the draw-
ing of better contracts, for the
guidance of legislators, and for
the better social understanding
of such relations, whether these
be memberships in clubs, or do-

mestic employment, or relations
with professional advisers. The
study is, however, primarily one
of social fact rather than of legal
pronouncements. Nevertheless
the law must make pronounce-
ments on these social facts when
disputes arise, and it derives
them from a close scrutiny of
words used, from past dealings
of parties, from their practical in-
terpretation of their contract,
from evidence of usage and cus-
tom and frequently from the
court’s own imagination of what
the parties would have said had
they been articulate on the point
in question.

The law has laid down some
practical rules for the inter-
pretation of contract, all of which
must be taken subject to two
limitations. In the first place they
are valid, if at all, only as rules of
common sense. In the second
place they should not be resorted
to at all except in case of doubt;
they do not override clearly ex-
pressed intentions. The most im-
portant of these rules are: (1) the
ordinary meaning of words is
presumed to be the meaning in-
tended, except that technical
terms are to be technically con-
strued; (2) a contract is to be con-
strued as a whole and where ne-
gotiations that preceded its mak-
ing are expressly or impliedly
integrated into it, these are part
of the contract for purposes of
interpretation; (3) a reasonable,
lawful, effective and consistent
explanation of the meaning of
the parties is to be favored over
an unreasonable, unlawful, nuga-
tory or vacillating one, and the
principal apparent purpose
whether stated in a preamble or
not is to be given great weight;
(4) where general and specific
provisions conflict, the specific
provisions prevail; (5) where writ-
ing and printing are inconsistent,
writing prevails; (6) where words



and figures are inconsistent,
words prevail; (7) where a public
interest is involved, an interpre-
tation which favors the public is
to be preferred; (8) ambiguous
expressions are to be construed
against the side from which they
proceed; (9) rules of grammar
and punctuation should not be
given a weight inconsistent with
the general tone, style, educa-
tion, intelligence or practice of
the parties as reflected in the
contract.

A contract relation, being
based upon a voluntary agree-
ment between parties or groups
of parties has, at first glance, no
significance for “third persons,”
strangers to the pact. Yet vol-
umes have been filled with the
exceptions to this rule. Thereiis,
first of all, the whole law of as-
signments or transfers of inter-
ests in contracts, including as-
signments for the benefit of
creditors. There is next the law
of garnishment which enables a
creditor of a creditor to interfere
for his own benefit with certain
contract performances. Then
there is the law of beneficiaries
of various kinds, persons other
than the makers who have a real
interest in its performance, the
beneficiaries named in insurance
policies for example. So much for
the possible rights of third par-
ties. They also may have duties,
a duty for example of non-
interference with existing con-
tracts and even with prospective
contracts. All of these exceptions
are only apparent, because
strictly speaking they do not in-
volve actions for the enforcement
of the contract by or against
strangers, but actions of another
nature in the establishment of
which the fact of the contract’s
existence is vital. Unwarranted
interference with one’s business
including his contract relations
is a tort. One’s interest in his

contract relations is a kind of
property and as such is the sub-
ject of a limited amount of traf-
ficking and, under proper restric-
tions, of execution to satisfy
judgments or attachment while
a proper action is pending. The
sale of one’s interest in a con-
tract has been greatly simplified
as a matter of procedure in mod-
ern times. Of course, one cannot
sell his contractual position if he
has a duty under it that the other
party has not expressly or im-
pliedly consented to accept from
the assignee. Leases and other
contracts are frequently made
non-assignable or assignable
only with the written consent of
the other party. But if all that is
left of a contract is an obligation
to pay a sum certain in money at
a given time, the right to collect
this money may be readily trans-
ferred. The assignee takes the
right subject to all the defects,
defenses, equities and counter-
claims that could have been set
up against the original claimant
unless the debt is represented by
a negotiable instrument which
has been duly negotiated.

The standing of beneficiaries
of contracts in court has been
worked out in devious ways. In
many instances it is possible to
view them as the real contract-
ing parties with one of the nomi-
nal contracting parties relegated
to the position of agent. In other
cases we may forget the contract
and demand property or money
that has been deposited with a
person, earmarked as ours. In
extreme situations we may look
to the recipient of property or
funds as having constituted him-
self a trustee. In some states
where simplified codes of plead-
ing had been adopted with no
thought of changing the sub-
stantive law, the clause bidding
“the real party in interest” to
bring an action has led to deci-
sions giving some beneficiaries

of contracts a substantive as well
as a procedural advantage.'!
Nevertheless, we must bear in
mind that there are many ben-
eficiaries of contracts who have
no legal interest that ought to be
protected by court action. They
are incidental beneficiaries.
Thus, a building plan that will
improve my part of town or bring
business to it may benefit me
materially. Yet if | am not a party
to the agreement, however much
| may be disturbed by the threat
of one of the parties not to go
ahead, there is no reason for per-
mitting me to call him to account
in court. A difficulty arises when
the vital question is whether a
beneficiary of a contract is to be
classed as an intended benefi-
ciary or an incidental one. Thus,
if my town contracts with a wa-
ter company for a supply of wa-
ter at a pressure adequate to
fight fires, and it fails to carry out
the contract to my damage, may
| sue the water company? There
are holdings both ways in the
courts, with identical discussions
of law.'?

(1) COMPLETE PERFOR-
MANCE. A contract expires with
complete performance. One
should not, however, jump to the
conclusion that performance is
complete before it really is. Thus,
if | buy a fountain pen, pay cash
for it and take it along with me,
there are still warranties out-
standing involving promises on
the part of the seller. The pen
may come back. But eventually
there will be no unfulfilled prom-
ises left or at least none on the
basis of which action may be
brought.

(2) BREACH OF CONDITIONS
A contract may, however, be ter-
minated by a breach instead of
performance. More accurately
certain breaches are of such a
serious nature that the aggrieved
party may put an end to the con-
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tractual relation. The point may
be illustrated by examining an
ordinary lease of an apartment
or a house. The printed form
probably recites that if the rent
is not paid for so many days or if
certain other breaches occur, the
landlord may reenter and there-
upon the lease shall cease, de-
termine and be utterly void. Mi-
nor breaches not listed may give
rise to other proceedings, but the
lease continues- Where the con-
tract is silent on the point, how
shall we determine whether a
breach entitles us to call off the
whole thing? Suppose you are the
tenant and the landlord on sev-
eral occasions has failed to main-
tain a reasonable temperature in
your quarters. Or suppose the
goods you have ordered from the
mail order house have come Late,
or that some object among them
was broken or was not as or-
dered. Or suppose your em-
ployee has made one, two or a
dozen mistakes. The ultimate
criterion is the “intent” of the
parties which the law gathers in
the usual way from the words
and surrounding circumstances.
They may make time of the es-
sence of the contract; they may
make any detail they choose to
single out a condition precedent
to the obligation of one of the
parties beginning or a condition
subsequent which will release
him from an obligation that has
already begun.

(3) OTHER CAUSES OF TER-
MINATION. Other means of ter-
mination may be classed, as (a)
by act of the parties or (b) by
operation of law. Acts of the par-
ties include agreements either in
the original contract or made
subsequently as to the time
when, or the event upon which,
termination shall take place. The
law operates to conclude con-
tractual relations subject to ex-
ceptions upon the death of a
party, bankruptcy, certain types
of impossibility of performance,

destruction of subject matter
and supervening illegality. It
must be borne in mind, however,
that mere change of cir-
cumstances producing hardship
or impossibility of performance,
or even a so—called “act of God,”
does not necessarily terminate a
contract. It may lay open the un-
fortunate person who cannot
perform to an action for damages
for his unavoidable breach of
contract. The courts have at-
tempted to lay down a workable
distinction: where an obligation
is dictated by law, impossibility
is an excuse, as the law does not
require the impossible; but
where a duty is assumed specifi-
cally by a party to a contract he
may be assumed to be taking on
himself the risk of difficulties.
Where impossibility is created
during the normal life of the con-
tract by the law itself, the situa-
tion is clearer.

In recent years thousands of
contracts were affected by the
declaration of war, by the adop-
tion of the prohibition amend-
ment, since repealed, and by the
impounding of gold. If such legal
impossibility does not go to the
whole of the contract, courts will
try to uphold the rest so far as
consistent with public policy. For
example, an agreement to pay in
gold coin will not be nullified; the
word “gold” will simply be ig-
nored pending the prohibition,
unless a careful reading of the
contract yields the clear “intent”
of either this or nothing.

Death and even incapacity
through sickness during life and
likewise destruction of subject
matter may be taken to end con-
tracts of a personal nature,
rather because that is a reason-
able interpretation of the intent
of the parties than because such
an incidence of the mishap is
required by law. But death does
not end impersonal contracts.
One’s debts bind his estate, and
so do his agreements to sell,
particularly if it is specified that

the contract is made on behalf
of the party, his “executors, ad-
ministrators and assigns.” Bank-
ruptcy closely imitates death; it
crystallizes an estate at a given
moment and transfers claims to
it and away from the person,
whether that estate be adequate
to pay claims in full or not.
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As in the case of contracts,
it would be historically more ac-
curate to learn the extent of our
protected non-contractual rights
from a study of the scope of ex-
isting remedies, than to classify
rights and assume that remedies
enough can be found if they are
violated. This procedure would
involve us in a study of such tech-
nical matters as the action of
trespass to real estate (quare
clausam fregit), trespass as to
goods (de bonis asportatis tres-
pass to the person (vi et armis),
trover or conversion of goods
without any unlawful taking, ac-
tions for various types of wrong-
ful detention of goods (detinue
and replevin) and finally actions
on the case, so-called, for nui-
sance, libel, slander, malicious
prosecution, false imprisonment,
slander of title, deceit, interfer-
ing with certain relations (per
quod servitium amisit), and a
host of statutory rights of action
such as infringement of copy-
right, trademark or patent, un-
fair competition. This method
would have much to recommend
it. It would emphasize, for ex-
ample, the haphazard nature of
the choice of interests to be pro-
tected, and show that while some
are doubly and trebly protected,
others (like the so-called right to
privacy) are inadequately covered
and still others (such as the right
to organize without molestation)

Torts

left entirely to the experimen-
tation of recent legislatures. This
method would furthermore make
it clear that Anglo-American law
has no general law of Tort; it has
only laws of particular torts; and
that the effort of text writers to
enumerate the elements of a tort
as such or even their effort to
find behind every tort a definable
general right is based on opti-
mistic assumptions, and that the
results are likely to be as differ-
ent as the assumptions. Finally
this method would indicate
clearly what must be alleged to
make out a prima facie case for
each tort, what may be taken for
granted, and what may be
pleaded in defense, or in mitiga-
tion of damages in each case.
Having called attention to some
of the points that this method
would emphasize, we shall turn
to another method of procedure
that is more manageable for our
immediate purposes.

Without making any assump-
tions as to the evenness or ad-
equacy of our laws governing
torts, or of the amenability of all
torts to a uniform plan of analy-
sis, or of the existence of defin-
able general rights or the com-
mon sense of the logic of plead-
ings and burdens of proof, we
can ask what the law does to pro-
tect a comprehensive series of
human interests which we can
easily enumerate. These are in-
terests in bodily security and
welfare, interests in one’s own

personality, similar interest ap-
plied to one’s family, depen-
dents, associates, and one’s in-
terest in his relations with them,
interests in property from real
estate down through personal
property to the most intangible
and subtle interests that can be
compared with property, includ-
ing interests in freedom and op-
portunities to live one’s life as
one deems best.

The protection of life and
limb against aggression was
among the first concerns of the
law. It was provided for in the
recognition and regulation of
feuds between clans and even-
tually in the criminal law which
was inextricably interwoven with
early tort law. Self-help in the
form of self-defense was not only
recognized but expected, and
failure to exercise it might result
in the loss of some rights. The
early law of duress, for example,
protected only the courageous
man, later the man of average
firmness, and only recently has
it been extended to those most
in need of its protection. The
earliest written English laws that
have come down to us, those of
King Alfred, include a catalogue
of hurts and compensations sug-
gestive of the fine print in a mod-
ern accident insurance policy. It
is interesting to note in this cata-
logue the relatively high price set
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on the parts of the body useful
in fighting. The resemblance to
an insurance policy list extends
to another point that has led to
a great deal of speculation; noth-
ing is said about fault, whether
wicked intent or negligence, as
an element in this liability. It has
been argued accordingly that
primitive law is not concerned
with morals. The argument is
elaborated by reference to in-
stances of punishing animals
and even inanimate objects that
cause death or injury to human
beings. What looks like a maxim
is found in the Anglo-Saxon laws
declaring that one who wounds
“ungewealdes” must pay
“gewealdes.”’

We must bear in mind, how-
ever, certain peculiarities of the
thought of those days. In the first
place, people believed that their
battles and ordeals would “show
the right” and incidentally take
care of all moral questions. Again
they were quite ready to per-
sonify and endow with moral
qualities the animals and objects
they punished, or at least the
devils that they imagined in
them. Furthermore, they did dis-
tinguish even in Alfred’s code
between damage done by a spear
properly carried and one perched
at the wrong angle. A little later
King Gnut condemned those
laws which made no distinction
between the innocent and the
guilty. What was lacking was not
a rough and ready moral notion
that associated fault and liabil-
ity, but rather an adequate fact
finding means, in the absence of
which the rough presumption
was indulged in that he who in-
flicts harm is pretty generally
somehow or other blameworthy.

(1) FAULT AND LIABILITY.
Whatever view we may hold of
Anglo-Saxon law it is obvious
that, in course of time, in the law
of personal injuries, pure acci-
dent became distinguishable
from both intentional and negli-

gent personal injuries. For along
time if the injury was alleged the
innocence of the defendant had
to be specially pleaded and
proved under some such formula
as “molliter manus imposait,” but
eventually it became established
that fault of some kind was part
of the prima facie case to be
made out by the injured plain-
tiff. In the nineteenth century it
was widely assumed that there
could be no liability for personal
injuries without fault. In fact, this
assumption was sometimes put
forward for tort law in general.
To maintain the doctrine it was
found necessary to invent vari-
ous kinds of imputed or fictitious
or conclusively presumed fault,
or to set up side by side with the
law of tort a law of quasi-tort to
take care of undoubted cases of
absolute liability. The man who
keeps a lion on his premises or
who sets up any dangerous
agency such as an artificial res-
ervoir, does so, according to
highly respectable authority, at
his own peril if in spite of all his
care the public is injured when
his dangerous agency gets be-
yond his control.2 At common
law the owner of a dog or other
domestic animal was not liable
for the damage it did unless fault
could be imputed to him because
of his knowledge that the animal
was vicious. Hence the curious
doctrine that every dog was en-
titled to one bite and every ox to
one gore. So far as the dog is
concerned sheepowners have
had statutes passed to take away
the privileged bite, and thus own-
ers are, in many jurisdictions,
regardless of fault, liable for in-
juries inflicted on human beings
by their dogs.

The toning down or elimina-
tion in some states of the only
practical defenses of assumption
of risk, contributory negligence
and fellow-servant’s fault, tends
to put employers’ liability for
workmen’s injuries on an insur-
ance basis in fact, though in

theory freedom from all fault of
omission or commission, in other
words a denial of all connection
with the accident, is still a de-
fense. Cases of this kind which
used to fill our lower courts are
now handled very largely on an
insurance basis by Workmen’s
Compensation Commissions.
Their place, however, is more
than filled with automobile per-
sonal injury cases. There is a ten-
dency for juries as well as injured
persons to forget that fault is a
nhecessary element in such a
case, particularly in a state where
compulsory liability insurance is
carried. Suggestions have been
put forward in several state leg-
islatures to handle these cases
as workmen’s compensation
cases are now handled, but so
far this is one of the unsolved
problems of contemporary law.

In Massachusetts and a few
other states the unlicensed
driver or the driver of an unli-
censed car is a “trespasser on the
highway” and as such not only
rightless but defenseless to a
degree that makes him virtually
an insurer of the public with no
further fault than his original one
of being on the highway. Other
cases in which fault is conclu-
sively presumed or reduced to a
standardized concept creep into
our statutes and ordinances re-
garding foods and drugs, poi-
sons and dangerous instrumen-
talities. Where precautions are
prescribed and ignored as in a
few other flagrant cases, “res
ipsa loquitur,” the thing itself
speaks, and it says “Negligence.”

(2) NEGLIGENCE. Since the
concept “negligence” figures so
largely in personal injury cases
and since it will run through the
law of torts with many different
shades of meaning, we may
pause to examine it here. Negli-
gence is a negative term. It is the
absence of due care under any
given set of circumstances. Ob-
viously what is due care where



human life and welfare are in-
volved may be far beyond the
reasonable requirements of due
care where only inanimate ob-
jects are involved, and different
degrees of care are called for
under various conditions for the
handling of different types of
objects. But whatever the proper
degree of care may be, failure to
live up to it is negligence, and
hegligence is a source of liabil-
ity. It is misleading to speak of
degrees of negligence as we
speak of degrees of care. “Gross
negligence” as courts have often
said, “is nothing but negligence
described with a vituperative
epithet.” “Criminal negligence” if
the term has any meaning in law,
is merely the omission of a
precautionary measure required
by law and enforced by a penalty.
To us it may seem odd that while
the common law provided so
carefully against any injury, even
such a technical injury as touch-
ing a person, it should have left
the greatest of all offenses to the
person, killing, beyond the realm
of tort law. But as any action
must be on behalf of survivors
the gap in the law is rather in the
field of relational interests, where
the law has been notoriously
slow in developing. In the middle
of the nineteenth century a se-
ries of so-called Lord Campbell’s
acts, named for the Chancellor
under whose sponsorship the
first of these had been passed in
England, spread over America.
They differ greatly in detail: some
give the right of action to the
next of kin, some to the estate
of the deceased generally or for
the benefit of the next of kin;
some limit the amount; some
have treated the cause of action
as penal in its nature and hence
not recognizable in other juris-
dictions or applicable if death
occurs elsewhere; others treat it
as a true tort action. Today the
elliptically described “action for
wrongful death” is an established
part of Anglo-American tort law.

It must not be confused with the
revival of actions brought for in-
juries during the life of the per-
son whose injuries resulted in
death, in the name of his estate.

Next to one’s interest in his
physical well-being is his inter-
est in his personality. It is a mis-
take to suppose that early law ne-
glected entirely this natural hu-
man interest. In early Germanic
law, for example, there was no
greater offense than calling a
man a wolf. We may assume that
such names were at least as
great a threat to the peace of the
community as the word “scab”
today in a bitter labor war.

(1) HISTORY. The criminal
law of most countries has taken
care of common scolds and tale-
bearers, sometimes with a touch
of sardonic humor. But the cur-
rent Anglo-American law of defa-
mation can trace its sources to
church law and this in turn to the
commandment not to bear false
witness against one’s neighbor.
Until Cromwell’s day defamation
was still in the hands of church
authorities as it was three cen-
turies earlier when Chaucer
wrote of his archdeacon of high
degree. That the church was hav-
ing a hard time of it may be gath-
ered from the same poet’s
“House of Fame,” “fame” mean-
ing gossip. A good deal of church
jurisdiction was unceremoni-
ously taken over by the ordinary
courts during the Common-
wealth and some of it, including
defamation cases, was retained.

(2) SLANDER AND LIBEL. Two
branches of the law, spoken and
written defamation, called re-
spectively slander and libel, have
received such different develop-
ments that they suggest entirely
different models. There is, to be
sure, an intrinsic difference be-
tween the lasting, widely-carried
damage of writing and more par-

ticularly of printing, and the
ephemeral injury of a disparag-
ing remark. Early Roman law
made a similar distinction be-
tween merely talking about a
man and reducing one’s uncom-
plimentary remarks to the easily
memorized form of a poem or a
song. But the difference in Anglo-
American law goes deeper: libel
is a crime as well as a tort, slan-
deris not a crime; in libel no spe-
cific damage need be alleged or
proved, in slander it must be,
except in a few cases where it can
be taken for granted, as where a
loathsome disease or a crime or
incompetence in his business is
imputed to a man; and, subject
to modern statutory changes, the
defenses operate differently.

(3) MITIGATING ASPECTS OF
DEFAMATION. Of these let us
consider the defensive or miti-
gating aspects of “privilege,”
“truth” and “fair comment” and
“apology’ After all, what the law
sets out to protect is the enjoy-
ment of a man’s reputation—
"character” was the word used in
the old cases—and it was prima-
rily the reputation he had, rather
than one to which he may have
been morally entitled. The law
was not blind to the fact that
maliciously digging out and cir-
culating old stories, even if they
were true, could constitute an
unfair and anti-social act of a
kind that ought to be discour-
aged. It could ask, ‘Why bring
that up now?” and in effect it did.
Hence the defense that the dis-
paraging statements were true
has been curiously handled. In
the crime of publishing libelous
matter, as distinguished from
the tort, some jurisdictions do
not consider it a defense at all.
In others it is one only by virtue
of a statute or constitutional
clause. In tort cases it must be
specially pleaded and the burden
of proving it falls on the defen-
dant. On the other hand, if the
statement were made in the pro-
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cess of giving a “character” to a
former servant, a justification
sometimes referred to as a quali-
fied privilege could be made out.
True privilege is based on the
fact that society has some inter-
ests which override the interest
of the individual in maintaining
a reputation. Such interests are
free debate in legislature assem-
blies, free investigation in court
and a liberal discussion of pub-
lic affairs and public men. Hon-
est belief, or, better, reasonable
grounds of belief and proper
apologies and public retractions
may be considered in negativing
malice, but malicious intent in
law is not exactly a state of mind;
it is the natural and probable
consequences of one’s act, and
these are not materially affected
by one’s benevolent attitude. Of
course, a jury may take such
matters into consideration when
it decides to give or withhold
punitive damages, “smart
money,” in addition to meas-
urable damages suffered.

A practical difficulty in defa-
mation cases, particularly in slan-
der, arises from the different
meanings that words convey
when uttered in various tones, in
various contexts and various lev-
els of society. In slander words
are likely to be used in a special
slang sense not necessarily in
the dictionary or known to the
judge. Thus to apply the names
of such animals as cat, rat, bat,
fox or rabbit to a person may be
quit innocent banter or exceed-
ingly serious reflections on their
honesty, chastity, competence or
personality. In fact, a person may
be held up to the hatred, con-
tempt and ridicule of his associ-
ates by a statement which on the
face of it is laudatory, as in the
case of the rival undertakers,
where one bombarded the rela-
tives of sick people with cards
purporting to come from the
other and praising his services.3
In such cases it is necessary to
lay an innuendo, that is, provide

an explanation of the meaning
carried by the words under the
circumstances. There is a ten-
dency today to assimilate the law
of libel and slander; hence for
tort law, at least, it may be un-
hecessary to determine whether
putting words on a graphophone
record or broadcasting them
over the radio should not be
treated as libel rather than slan-
der.

In view of the growth of the
power of propaganda since the
world war the question has been
raised whether the defamation of
whole groups, nations or races,
cannot be brought within the
terms of the traditional law of li-
bel and slander. The technical
difficulties of so extending the
law seem insuperable without
the aid of statute.

(4) MALICIOUS PROSECU-
TION, FALSE ARREST, ABUSE OF
PROCESS. The law of defamation
may be regarded as including
malicious prosecution, because
that is essentially an attack on
one’s reputation. Here society’s
interest in keeping its courts
open clashes with the interest of
the innocent person in being
saved from the indignity of even
the fairest trial. A compromise
results in which the key thought
is “reasonable cause.” False ar-
rest is a closely allied offense.
The common law makes arrest
without a warrant practically as
precarious an undertaking for an
officer as it is for an ordinary citi-
zen. Unless the culprit is caught
in the very act for which he is put
under arrest, two facts must con-
cur and at least one of these can-
not be checked on at the spur of
the moment: first, that a felony
has been committed and, sec-
ond, that there is reasonable
ground for suspecting the per-
son apprehended of having com-
mitted it. In practice police offic-
ers are helped by the multiplica-
tion of petty city ordinances un-
der which they can generally

make an arrest, such as “loiter-
ing,” and hold their prisoner un-
til their investigation is com-
pleted.

Offenses against reputation
are so personal that generally
they die with the person and can-
not be revived. Nor can one s kin
do much to protect his reputa-
tion after death-When a certain
Captain Wright made disparag-
ing statements in a book about
Gladstone, that gentleman’s son
found no better way of having
the matter aired in court than to
call the author a liar and a cow-
ard in public and thereby invite
an action on his part. When a
society for befriending stray cats
saw fit to “honor” a deceased
benefactress by placing her
statue in front of their premises
to the great annoyance of her
family, there was nothing they
could do about it. If, however,
there is even a minor technical
ground for going to court, hu-
miliation may very well be used
to raise nominal damages to a
substantial amount.

Interests in human relation-
ships have not been well pro-
tected nor has the law, in spite of
learned essays to the contrary,
developed adequate protection to
the interest of the modern man
and woman in what has been in-
accurately called the right to pri-
vacy. Remarkable ingenuity has
been applied to using actions
clearly shaped for other purposes
to effectuate these modern ends,
pending the coming of legis-
lation. Thus out of an old action
calculated to prevent interference
with one’s servants at their work
there has developed a right of
action for a parent whose daugh-
ter has been seduced, however
grotesque it may seem to make
such an action turn on the alleged
loss of services. Out of the same
ancient concept, the nineteenth
century had to develop a pro-



tection for employers against
those who would try to induce
employees to break contracts,
and for dealers against those who
would not only try to induce cus-
tomers to violate their contracts
but to cease to deal with them
under a “secondary boycott.” The
connection was rather tenuous,
but once it became established,
contractual rights and goodwill
blossomed forth as a kind of
property to be protected if not un-
der some named tort-action, at
least in extreme cases by an in-
junction in equity. It is interest-
ing to note that in the only field
in which much progress had been
made in tort law affecting rela-
tions, namely alienation of affec-
tions, juries have made such a no-
toriously bad job of their work
that statutes are being passed for
the abolition of all actions of this
kind. The right of privacy so far
as one’s photograph was con-
cerned was occasionally main-
tained through reading im-
plications into the
photographer’s contract or into
whatever license existed in the
first place for the taking of the
picture. But that was before the
days of the quick “candid camera.”

When we move from the field
of personality to that of property
we are for a moment on surer
ground. The protection of inter-
ests in land and tangible per-
sonal property from trespassers
and other aggressors is treated
elsewhere in this work. Leaving
out of account the extraordinary
use of possessory actions for the
difficult purpose of trying title to
land, a practice growing out of
the cumbersomeness of the
mediaeval “real actions,” we have
remarkably complete protection
against physical interference
with our possession or use of
land or other physical things.
Even if there has been no tres-
pass or wrongful taking in the
first place, wrongful detention or

use after a demand, express or
implied, entitles us to appropri-
ate remedies in tort. Some ques-
tion was raised in the early days
of aviation, whether flying over
one s land constituted trespass.
Courts had unfortunately been
indulging in a generality that had
little meaning when it was coined
Cujus est solum, ejus est usque
ad coelum. (Whoever owns the
soil owns up to heaven.) The
maxim could not be taken liter-
ally and the law set about rea-
sonably adjusting the interests
of all parties by developing avia-
tion laws calculated to insure the
safety of the flyer and the mini-
mum of interference and danger
to the property and persons at
the ground level. These laws are
still in the process of develop-
ment.

We reach more serious diffi-
culties as we approach inter-
ferences with our property short
of touching it, that is, nuisances
as distinguished from tres-
passes. The law so considered
smoke and smells and noises
and interference with free access
of light and air to our lands (pro-
vided such rights had not been
lost or bartered away) and also
injuries that might be inflicted on
us in the use of our land because
of our dependence on what ex-
isted or could be done on a
neighbor’s land, such as block-
ing or polluting a stream, taking
away lateral support, cutting off
a right of way. Such private nui-
sances could be abated by a le-
gitimate use of self help or as
time went on more and more by
court action. The subtle pro-
cesses by which in a crowding
world one might lose his right to
complain of what his neighbor
did, have of course given rise to
many disputes and much legal
learning. Obviously one cannot
expect all the advantages of
crowding together in urban com-
munities with none of the
disadvantages.

As we approach even less
tangible interests the law tries to
associate them with tangible
things or use the analogy of tan-
gible property in dealing with
them. Thus it long maintained
that goodwill was a kind to ap-
pendage to real estate, a beaten
track to one’s door. It attempted
to define trademark and trade
name values in terms of the shop
or place of origin. To this day
neither goodwill nor a trade
name or trade-mark can be sold
in gross, that is to say all by it-
self, any more than an easement
of right of way can be sold in
gross. We have seen, however, a
great deal of progress in the law
towards analyzing these busi-
ness assets in a more realistic
manner. When we call such in-
terests as these and also copy-
rights, patents, franchises (in the
business sense of the right to
represent a manufacturer in a
locality) and even valuable docu-
ments, “property” we are using a
figure of speech to be sure, but
it is an apt one. Such assets may
be bought and sold, subject to
limitations; they are taxed; they
can be levied on to satisfy judg-
ments; the law finds it necessary
to give them a situs for these and
other purposes, and increasingly
it protects them from those who
would take them from us or de-
stroy their value by improper
means. So far as they can be rep-
resented by a symbol, such as a
hegotiable document, it tends to
deal with that document as a
physical thing. Sometimes the
mode of protection by tort action
is created by the statute that es-
tablishes the right, as in patent
and copyright. In more doubtful
cases only an indirect or equi-
table remedy may be possible at
the present stage of the law.
Some interests such as those of
the inventor of ideas and the de-
signer of styles not patentable
are still unsuccessfully clamoring
for legal recognition. One impor-
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tant interest, the maintenance of
the character of one’s neighbor-
hood is now represented chiefly
in city zoning ordinances.

Equitable remedies, the in-
junction and occasionally the
positive decree to restore a sta-
tus quo, are available in tort
cases on the same theory as in
contract cases, to give a remedy
where damages alone would be
inadequate. As in the case of
contracts, the inadequacy
thought of is a rather technical
kind. It does not refer to the dan-
ger of finding a judgment unsat-
isfied because of the poverty of
the defendant, or his likelihood
of removing his goods from the
state or concealing them. Nor is
it an open question for the opin-
ion of the court whether on the
whole it is fair to make a plain-
tiff accept judgment for dam-
ages, when what he really wants
is peaceful enjoyment of his
simple rights.

A long tradition has classi-
fied in a group certain cases in
which it is conceded that dam-
ages are not an adequate rem-
edy. One is the case of the bill of
peace to avoid a multiplicity of
suits where many adverse claim-
ants or a persistent antagonist
threatens daily trespass. Another
is the bill to quiet title where an
overhanging threat cannot be
dealt with in any other way until
the antagonist is ready to try his
case. This branch of equity juris-
diction, sometimes referred to as
quia timet (because one fears)
leads also to bills for perpetuat-
ing testimony, and to inter-
pleader. The latter is the escape
of the stakeholder who, through
no fault of his own is confronted
by two claimants, both of whom
cannot possibly be right.

Finally there is the general ju-
risdiction in tort cases where ir-
reparable injury is threatened,
such as the destruction of an
expensive structure that may

take years to duplicate.

The possibility of creating
new rights enforceable by tort
‘action is illustrated in the Anti-
Trust laws which give treble dam-
ages for persons injured by their
violation. There are, however,
throughout our statute books,
prohibitions which do not specify
whether the only remedy in-
tended is a penalty recited or
whether money paid can be de-
manded back by the victim with
or without other damages. For
example, if a man practices a
profession or engages in busi-
ness transactions without a li-
cense is he committing a tort
against persons adversely af-
fected? The question calls for
careful statutory interpretation,
or better still for clearer statu-
tory draftsmanship. We must re-
member that tort law is only one
of several means that the law has
of effecting its purposes, that it
sometimes exists alone, but
more often in conjunction with
alternate remedies in contract,
equity, criminal or preventive
law, and that occasionally one or
several of these methods exist
with no corresponding action in
torts. In general it may be as-
sumed that when a statute im-
poses a duty on persons en-
gaged in a business such as that
of carrier or public utilities, per-
sons directly aggrieved by a ne-
glect of such duty may proceed
in an action in the nature of tort.

The right of action growing
out of a tort is in many respects
different from that growing out
of the making of a contact or
even out of the breach of a con-
tract. There does not seem to be
the same reason for making it
assignable or regarding it as part
of the estate of a deceased per-
son or an insolvent estate. On the
other hand there may be no
justification for discharging such
claims if the one liable goes

through bankruptcy. For a long
time the law treated these points
consistently with this view of the
personal nature of relations re-
sulting from the commission of
torts, up to the point of reduc-
tion to judgment. Judgment ob-
ligations have been treated like
contracts (quasi-contracts). Many
concessions, however, have been
made to the injured party in the
direction of assimilating tort li-
ability to contract liability. Claims
based on property rights both
survive after the death of one or
both of the parties, and may be
revived if a party dies after ac-
tion is commenced. The purely
personal torts are generally not
so treated. Usually the period
during which a tort action may
be brought is shorter than the
period of limitations for con-
tracts.

Joint tort-feasors are in the
eyes of the law merely tort-
feasors. They cannot insist on
being pursued together, nor
have they the rights among
themselves of court-aid in adjust-
ing their duties to each other.
Action against one is no bar to
action against the other, but only
one satisfaction is allowed if the
tort complained of is actually a
single one.

1The words have been loosely
translated “unwittingly,” and
“wittingly”; “without force” and
“with force” would be more literal
while “negligently” and “with full
attention” would come very near
to the sense in which the words

were used.

2 Rylands v. Fletcher, L. R 3 H.
L. 330 (1868) Cf. Isaacs, “Fault and
Liability,” 35 Harv. L. Rev. 954.

3 Hughes v. Samuel Bros. 179
lowa 1077 (1916)



Part I, Chapter 111

The central idea of trustee-
ship is the separation of the le-
gal title to property from the eq-
uitable interest in it, giving the
legal title to one person or group
of persons called the trustees,
and the equitable interest to an-
other or others, called in the lan-
guage of the law cestuis que trus-
tent or, in common parlance,
beneficiaries. The idea is by no
means limited to Anglo-American
jurisprudence, but its peculiar
development in that system has
been denominated by no less an
authority than Frederic William
Maitland the most remarkable
achievement in the history of En-
glish law. Introduced in the form
of holding land to uses by the
Franciscan and Dominican friars
in the thirteenth century to cir-
cumvent their religious and le-
gal difficulties in holding land in
their own names, the practice
eventually spread to others who
found in every century new ad-
vantages in the scheme. In the
Middle Ages they found it useful
in dodging feudal burdens, in
avoiding forfeiture of property
during civil wars, in creating tes-
tamentary succession when
there was no statute of wills, in

Trugesip

avoiding statutes of mortmain
which forbade the alienation of
property to religious houses and
for so many other purposes, that
when Henry VIII undertook to
confiscate the land of the reli-
gious houses he found practi-
cally all the land in England held
under the formula, “by A to the
use of B.”

(1) STATUTE OF USES. To
clarify the situation he caused
the Statute of Uses to be passed.
This statute declared that where
property was so held the use
would be automatically executed
and the cestui que use would be-
come the legal owner. If the stat-
ute was intended to eradicate the
whole system of uses, it was cu-
riously unsuccessful. On the
contrary, lawyers discovered in
the statute an instrumentality
that they had long been looking
for, a simple substitute for the
cumbersome machinery of the
Middle Ages for the passing of
titles. A bargain and sale of a use
without any feudal formalities
would carry with it legal title. But
it was not long before lawyers
learned that the statute did not
execute all uses. One exception
was an active trust where the le-
gal title holder had duties to per-
form. Once more they turned to

this device with modern pur-
poses in view; to carve out hew
kinds of future interests in prop-
erty; to organize family estates;
to emancipate married women
from the effect of the power over
their property which the common
law gave their husbands; to per-
mit the organization of churches
particularly for dissentient sects;
to organize charities.

(2) MODERN TRUSTS. In re-
cent years the same device has
been pressed into service for pur-
poses of more doubtful legality:
to organize supercorporations or
at least bring about cooperation
that might prove to be in re-
straint of trade; to combine vot-
ing power within a corporation;
to establish business units with
limited liability without incorpo-
ration; to protect spendthrifts
against their debtors; to create
secret liens or creditor prefer-
ence without complying with
recording acts; to split up estates
for tax purposes while keeping
them intact for management and
control. In these and many simi-
lar undertakings the trust idea
has generally served in the first
experiments, and though it has
generally been superseded by
some other device, either under
an enabling statute or clarifying
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decision, the name “trust” has in
almost every instance been inac-
curately carried over to the new
scheme. Thus we have monopo-
listic trusts which probably do
not use trusteeship at all, but
seek to accomplish their purpose
by contracts, incorporation, ex-
change of stock, or buying in of
competitors; we have investment
trusts which are nothing but cor-
porations whose business is in-
vesting; we have voting trusts
which may be partnerships, cor-
porations, irrevocable agencies
or simply contracts rather than
trusts; we have Massachusetts or
business trusts, which under
modern statutes are virtually a
kind of partnership association;
we have trust receipts, which
upon analysis may turn out to be
bailment receipts in which no
title passes to the receiptor, and
hence no trust is created. We
have charitable trusts—colleges,
for instance, in which the noun
is no more inapplicable than the
adjective.!

What is the reason for the
use of trusteeship in the initial
stages of these experiments?
The answer is to be found in its
wonderful flexibility. When a
trust deed is being drawn there
opens up a tremendous scope for
the draftsman’s powers to shape
the rights and duties of the par-
ties according to their peculiar
needs and wishes. He can state
roundly precisely what the trust-
ees may or may not do in the in-
vestment of the funds or the
management of die property,
what they shall do with the prin-
cipal and income. Very compli-
cated sets of conditions may be
provided for with shifts back and
forth in the duties to correspond
to changed situations. Corpus
and income may be defined ac-
cording to the understanding of
the creators of the trust. Risks
may be shifted. Directions may

be laid down in general or spe-
cific terms and the ultimate pur-
pose to be accomplished may be
defined beyond the possibility of
error, very much as in the case
of a contract.

There are, however, some
limits to the freedom of the cre-
ator of a trust, a study of which
will give us a better idea of the
place of this important instru-
mentality in modern life and an
understanding of the relations of
the persons involved in its cre-
ation and workings. These limi-
tations may be listed under the
following heads: (1) General and
procedural; (2) Rights of strang-
ers; (2) Purposes, including time
limits; (3) Control of particular
clauses; (4) Provisions Inconsis-
tent with the trust idea.

(1) GENERAL AND PROCE-
DURAL. In general it is impos-
sible to create a trust without the
elements mentioned in our open-
ing definition. There must be a
trust fund or trust property

—in the language of the law
a “trust res.” A document may lay
down the plan under which a
trust will come into operation
when the res is available, as in
an insurance fund trust, but un-
til that res is actually the legal
property of a trustee there is no
trust. There must be at least two
parties, the trustee and the per-
son for whose benefit the trust
property is administered. If the
two parties (or groups of parties)
are the same, the trust is extin-
guished by merger of the legal
and equitable estates.

An exception to the require-
ment of a distinct beneficiary ex-
ists in the case of charitable
trusts, perhaps because the pub-
lic is the real beneficiary even
though the actual recipient of the
benefits is unascertainable in ad-
vance. Odd attempts to make
animals, tombstones or monu-
ments beneficiaries have some-

times been upheld as charitable
trusts. The creator of the trust
(settler, trustor, donor) may be a
different person from the trustee
and cestui que trust or he may
be one of them. If the trust is cre-
ated by will he is, of course, dead
before it comes into effect. He
may name still a fourth party, a
“visitor,” with special rights and
duties, perhaps a veto power.

It is more common today to
make this fourth type of party a
co-trustee. Thus a man may ap-
point a professional trustee or a
trust company, to get the ben-
efit of its organization, skill and
experience in investment mat-
ters, and a personal friend or
relative in order to get the ad-
vantage of his intimate personal
knowledge of the needs of the
persons whom he wishes to ben-
efit and also keep the trust from
becoming too impersonal and
mechanical in its operations. Of
course, a living donor may in-
clude himself among the trust-
ees for that very purpose. A trust
may fail for lack of beneficiaries
or lack of a res, but it will not be
allowed to lapse for lack of a
trustee.

Courts of equity will take it
upon themselves to appoint
trustees. Even the impossibility
of carrying out the purpose of the
trust in the exact manner
planned will not terminate a
charitable trust. Courts of eq-
uity may in their discretion au-
thorize necessary deviations un-
der the doctrine of cy pres, which
bids them carry out the instruc-
tions as nearly as possible.

Trusteeship is a favorite of
equity jurisdiction, and it is al-
ways easy for the trustee to ask
for a court’s instructions or for
persons interested to call a
trustee to account in court. At
times this power of the court be-
comes embarrassing, but though
efforts can be made to anticipate
court action by clear statement,
the power of visitation of the
courts cannot be destroyed by



the draftsman. A timid or indif-
ferent trustee can make a court
case at the expense of the trust
whenever a question is raised as
to his rights or duties; and one
need not be very timid to weigh
carefully the chance of account-
ability in court before deviating
from a routine course where to
the ordinary business man a dif-
ferent course might seem to be
highly desirable.

We have assumed in our dis-
cussion that the trustee might be
a corporation as well as a natu-
ral person. Prior to the nine-
teenth century there had been a
few instances in which munici-
palities had acted as trustees in
trusts of a public nature. It was
not until 1816 that American cor-
porations, at first under special
charters, but eventually under
general laws, began to act as
trust companies. Their business
has grown to be one of the larg-
est and most important in the
country. They have gone through
a century of great activity and
great change with remarkably
little readjustment of a system
of law that contemplated natu-
ral persons with “consciences”
answerable to the disciplinary
power of the court. It is true that
they have been assimilated to
banks and have had to apply for
licenses and certificates of con-
venience and necessity

and have had to meet the re-
quirements of bank inspectors.
They have also had to maintain
capital and surplus cushions of
safety.

No such qualifications have
been required of private trustees.
Furthermore they have built up
large and efficient organizations,
have equipped themselves with
valuable files of data and have
subscribed to financial “services.”
These facts they have advertised,
as well as some other advantages
of more doubtful significance,
such as that the trust company
never dies, is never sick and
never goes away oh a vacation.

While a good deal of advertising
of this sort is idle boasting to
which neither the law nor the
man on the street pays much at-
tention, its cumulative effect has,
at least in one very important
court, been to demand a higher
degree of care, skill and atten-
tion to business from the trust
company than that expected
from a private or at least from a
non-professional trustee, regard-
less of the common use by such
companies of the exculpatory
clauses which we shall presently
consider.?

(2) RIGHTS OF STRANGERS.
In the eyes of the law (as distin-
guished from equity), a trustee
is merely the owner of property
who contracts with reference to
it as does any other owner. Logi-
cally this situation makes him
personally liable on trust con-
tracts, with an opportunity for re-
course to the trust fund for re-
imbursement in the course of his
accounting. Logically, too, he can
in the ordinary course of busi-
ness sell or encumber the trust
property by means of leases,
mortgages, or pledges; he can
vote the stock that stands in his
name as trustee and exercise all
incidental privileges connected
with its ownership. Strangers
dealing with him should be safe
when they satisfy themselves as
to his legal title without con-
cerning themselves about his
personal answerabiity for the
funds that pass through his
hands. The tendency in recent
times to merge the legal and eqg-
uitable aspects of cases has op-
erated, however, to increase the
responsibility of the stranger
who knowingly deals with a
trustee, without releasing the
trustee from his personal liabil-
ity. The theory is that one who
aids a trustee in improperly dis-
posing of a trust res can be sued
with him when an accounting is
sought. He becomes, so to
speak, a co-trustee de son tort

(by reason of his wrongful act).
This theory makes an impor-
tant inroad into the older doc-
trine that equity operates only
against the person and that the
beneficiary of a trust can there-
fore not follow the property of
the trust into the hands of
strangers. Invented for extreme
cases it is likely to prove trouble-
some in ordinary situations be-
cause of the hesitation and de-
lay that such a burden on the
stranger imposes on business.
Hence a common clause in the
authorization of the trustee
seeks to eliminate this burden.
Query: whether such a clause can
or should be effective to permit
the stranger to close his eyes to
suspicious circumstances. Of
course, no clause can condone
active participation in improper
conduct on the part of a trustee.
Nor can any clause in the trust
deed exempt the trustee from
answerability to the outsider for
tort or contract. Where contracts
are made with all parties satis-
fied to eliminate such personal
responsibility, the contracts
themselves recite the point.

(3) PURPOSES OF TRUSTEE-
SHIP. An unlawful purpose or one
against public policy is none the
less objectionable when trustee-
ship is interjected in the scheme.
This battle was fought out a gen-
eration ago when the trust was
misused to create combinations
in restraint of trade. The only
momentary advantage that the
trust had over the contractual re-
straint of trade, was that the con-
tract could not be enforced in
court, whereas the trust was self-
enforcing. The trustees owned
the stock which they voted ac-
cording to a plan, and the undo-
ing of the mischief involved
something more than noninter-
ference by the courts. Whatever
doubts of such powers existed
prior to 1890 were removed by
the Sherman Antitrust Act of that
year. Likewise the rule against
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perpetuities and analogous rules
against indefinite postponement
of the vesting of title to property
in definite hands, against piling
up income for very long periods
without distribution, and against
insulating property from the gen-
eral market beyond the period
during which any sensible pur-
pose can be served, have been
transferred by equity or at least
imitated by it in the handling of
trust estates. In fact, the whole
duration of a trust has been
treated roughly as a period of
contingency and the end of a pri-
vate trust, rather than the end
of mere contingencies under it,
has been generally demanded
not later than a life (or series of
lives) in being plus twenty-one
years.

The rule against undue re-
straints on alienation has found
its severest test in modern times
in the so-called spendthrift trust,
though theoretically the same
end might have been attempted
without trusteeship. It seemed
manifestly unfair to permit a
spendthrift to live in luxury and
enjoy his property while his
creditors were kept at bay by any
kind of rigmarole that made it im-
possible for title to pass from
him with or without his consent.
Trusteeship permits the injection
of another element into the case,
namely the actual limitation of
access to the property or the ter-
mination of rights in certain con-
tingencies on the part of the
spendthrift, by providing for
more or less discriminatory
power in the hands of the trust-
ees. In some states the spend-
thrift trust is upheld; in a few it
is unqualifiedly condemned; in
most the result depends on the
reality and extent of the discre-
tion rested in the trustees. In
general, one may not use trust-
eeship to evade the requirements
of the law. Yet where taxes or
regulations specifically apply in
one way to one kind of set-up and
in another way or not at all to

the trust, it is legitimate to adopt
the trust form.

Such a condition of the law
is not likely to continue on the
books if no justification can be
found for the preferential treat-
ment of the trust. There is always
an intermediate question of in-
terpretation whether the regula-
tory statute does not embrace
the trust device. Thus filing or
recording statutes passed as to
secret liens have sometimes
been found broad enough to in-
clude trust receipts as well as
chattel mortgages and condi-
tional sales. In tax matters the
chief help rendered by trustee-
ship is in clearly and irrevocably
setting a fund beyond one’s own-
ership and control so that it may
be treated as a unit and not a
part of one’s general estate,
while the integrity of the invest-
ment or the productive fund of
which it is a part is not impaired.
If the separation of the fund is
for a legitimate object the trust
method is as effective as any
other. If it is a subterfuge, if
strings are attached that make
the fund in fact revocable, or if a
man puts his yacht or summer
home in trust merely to avoid
taxes, heis in no better position
than he would have been had he
used incorporation or any other
device for the improper end.

Of appropriate, legitimate
ends that are served in the mod-
ern business world it is possible
only to give a few examples to
indicate the fact that the useful-
ness of this instrumentality has
not run dry. When corporate
bonds are secured by a mort-
gage, trustees are appointed to
hold that mortgage under most
elaborate indentures. Rolling
stock of railroads is frequently
bought by trustees and by them
leased to the railroads, while par-
ticipation certificates are issued
to those who furnish the money.
The holders of larger numbers of
small notes may “trustee” their
paper, that is to say, transfer it

with the securities behind it to a
trust company, whose certificate
in turn serves as a basis for the
issue of large denomination
notes under favorable condi-
tions.

A man wishing to have his life
insurance money invested for his
family with income and principal
made available according to a
plan or according to needs as
they may develop may create an
insurance trust. A long lease is
made with provision for the ac-
cumulation of a fund to be used
from time to time for repairs and
renewal. Instead of leaving the
fund in the hands of either land-
lord or tenant it may be desir-
able to allow the fund to accu-
mulate in the hands of a trust
company to be administered by
it in accordance with the terms
of the agreement. All of these
statements have, of course, been
greatly over-simplified. In fact,
one of the great advantages of
the trust is that there is no limit
to the expansion possible to take
care of complicated factors and
contingencies.

(4) CONTROL OF PARTICU-
LAR CLAUSES. It is only when the
side drawing the trust plan for
signature on the dotted line
takes advantage of its position
and makes the agreement one-
sided in its own favor that the
law must be looked to for the
protection of the public. As in the
case of such contracts as insur-
ance policies and bills of lading
this development may be looked
for in several stages. The first is
merely a tendency to read the
doubtful phrases of the docu-
ment most strictly against the
side that drew it. Trust inden-
tures, however, are by no means
universally suggested by the
trustee. Trust companies and se-
curity holder protective commit-
tees (which are not necessarily
trustees) are perhaps excep-
tions. It is in documents of this
sort that exculpatory clauses oc-



cur and call for careful scrutiny.
A second stage may be reached
with statutes providing presump-
tive or average forms for some
of the provisions of trusts com-
parable to the standard in-
surance policies and bills of lad-
ing of the statutes. For trusts a
beginning in this direction has
been made in statutory provi-
sions as to investments and per-
haps in the proposed Uniform
Principal and Income Act which
has come out too recently to
have been adopted in any of the
states.

A third stage may be reached
by declaring certain drastic ex-
culpatory clauses void. A typical
exculpatory clause is that which
gives the trustee the final power
of deciding what is principal and
what is income and also of allo-
cating costs to the one account
or the other without answerabil-
ity to any one for its decision. The
signer of the document may be
told honestly that such a clause
may save the estate a great deal
of money which might otherwise
have to be spent in litigation over
such points or in seeking the di-
rections of a court before acting.
What he probably does not real-
ize is that this type of clause
coupled with a liberal discretion
in the choice of investments may
leave the trustee free to favor life
tenant or remaindermen under
the trust almost if not quite to
the point of extinguishing the
rights of the other.

Furthermore, when we exam-
ine the basis for calculating the
reimbursement of the trustee he
may be found to be an interested
party in the point of dispute on
which he is made the final arbi-
ter. Here, then, is an illustration
of a type of clause as to which
court interpretation (saying per-
haps that the clause is applicable
only in doubtful cases), statutory
standardization and possibly
nullifying so much of the provi-
sion as makes a party a final
judge in his own case, may all be

called upon to insure equitable
results. A thinly disguised excul-
patory clause may be included in
the description of the trustee’s
discretion in the choice of invest-
ments, for “discretion” melts
rather readily into freedom from
responsibility. True exculpatory
clauses, however, pronounce
boldly that in no case shall the
trustee be answerable for this or
that, perhaps for mistakes of
judgment, or perhaps for not
changing an investment under
any conditions, or loss from leav-
ing money uninvested or failure
to do the very things that he un-
dertakes to do in another part of
the document. It is with reference
to clauses of this nature, particu-
larly those which look like con-
tracting against liability for neg-
ligence, that the question of pub-
lic policy is being raised.

(5) CLAUSES INCONSISTENT
WITH TRUST IDEA. There is an-
other type of clause that is so in-
consistent with the central idea
of trusteeship that its inclusion
may spoil the trust or change it
into something else. The point
is illustrated best in those Mas-
sachusetts trusts in which con-
trol over the

trustee’s acts was directly or
indirectly reserved in the certifi-
cate holders. Such power of con-
trol has been held to make them
partners and the whole venture
a partnership.3 In like manner a
living trust may be ignored by
the taxing authorities when they
find that the trustor has reserved
a power of revocation. In like
manner if the title that is given
is handled too gingerly an in-
tended trust may resultin a mere
bailment or a lease or an agency.
On the other hand the mere pro-
nouncement that it is not in-
tended to create a trust, as in de-
posit agreements, is not binding
on the courts. In fact where a title
is passed under conditions that
in equity and good conscience
should charge the title holder

with a high degree of answerabil-
ity to the original owner or to the
person whose money was used
in acquiring the property, it is a
question of degree whether eq-
uity will speak of a mere equi-
table “charge” or an implied
trust.

Such trusts are to be distin-
guished from constructive or
quasi-trusts, which are closely
akin to quasi-contracts. The Latin
word quasi(as if) has come to be
used in law as synonymous with
“constructive” or “fictitious” to in-
dicate that the thing named re-
ally does not exist in the case in
question, but that for practical
purposes the ends of justice are
served by treating the parties as
if the relation or thing actually
did exist. Usually there is no ef-
fective way of objecting to the
untruth in the fiction, for the one
party is asking for the remedy it
affords while the other is being
treated better than he deserves
under the strict letter of the law.
A man who meddles with my
property or wrongfully takes ad-
vantage of my mistake in paying
a bill twice or who takes the rent
money he has collected for me
and gambles on the stock mar-
ket with it, has little cause for
complaint if | choose to treat him
as if he had been authorized to
do what he did, let bygones be
bygones and merely ask him for
an accounting of the results.
Quasi-trust then is merely a pro-
cedural device in a court of eq-
uity as quasi-contract is in a
court of law. The latter is used
where the remedy calls for
money only, the former where an
accounting for the management
or mismanagement of property
is required.

(1) OPERATION OF TRUSTEE-
SHIP AS TO OUTSIDERS. In gen-
eral, the beneficiary is both
shielded against attacks from the
outside and shut off from claims
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against strangers with reference
to the subject matter of the trust.
If an action ought to be brought
by the trustee, he might be
brought into court by the ben-
eficiary and commanded to pro-
ceed. Nowadays these two pro-
cedures might be telescoped so
that in effect it appears that the
beneficiary brings the stranger
into court as one of two defen-
dants. Likewise a Stranger may
be found to be improperly coop-
erating with a trustee to defeat
the rights of a beneficiary, and
such a stranger may be more
clearly brought in as a party de-
fendant. The ordinary rules of
property, torts and contracts pre-
vail between the trustee as prop-
erty owner and the outside
world. Personal immunity from li-
ability on the contracts made on
behalf of the trust can be ac-
quired only by stipulation in the
contracts themselves. On the
other hand the trustee and the
trust fund are free of liability for
the acts of the beneficiary. Yet
his assignable interest in a trust
can be reached and applied to
the satisfaction of judgments
against him. What this interest
is depends in the final analysis
on the terms of the trust. When
it is made clear that the benefi-
ciary has no enforceable clam
against the fund but must rely
wholly on the discretion of the
trustees for whatever he gets,
the attachable interest will be
nothing. In general, however, the
equitable interests of a benefi-
ciary are transferable under the
same general principles as those
which govern legal interests. Eq-
uity follows the law.

(2) RIGHTS AND DUTIES OF
TRUSTEES. The duties of the
trustee to his beneficiary and his
rights against the beneficiary op-
erate on very different planes.
Like an agent, the trustee owes
absolute loyalty and fidelity and
the utmost good faith in the ex-
ecution of his functions. He is

answerable for his stewardship
in a court of Equity where a strict
accounting is exacted. He must
not make any personal profit out
of trust transactions other than
his compensation as trustee; he
must not assume any capacity in-
consistent with the interests of
his beneficiary, nor conceal nor
use to his own advantage infor-
mation that comes to him in his
capacity as trustee. Such duties
as the beneficiary owes him are
more like the ordinary duties of
a party contracting at arm’s
length, though of course they
may be enforced in Equity as an
incident to the accountability of
the trustee, for he that asks Eq-
uity must do Equity. The primary
duties of both sides are those re-
cited in the basic trust docu-
ment. Yet the same words used
of both sides, such as “pay” or
“notify” may in the course of en-
forcement receive very different
interpretations. Furthermore, the
failure in ordinary deeds of trust

to specify all duties accu-
rately forces courts to resort to
certain standards of care, dili-
gence, skill, prudence, policy and
practice for particular classes of
trustees that make the relation
look like a standardized one.
This appearance becomes a re-
ality where statutes are enacted
to normalize the conduct of cer-
tain types of trustees.

To wind up a trust, unless the
trust res has ceased to exist,
some act of conveyance is nec-
essary either of the legal title or
the equitable interest or both, so
that the two estates will be
merged again as they were origi-
nally. It may, of course, be that
the purpose of a trust has been
fully carried out or that it has be-
come impossible and that a court
of equity, if applied to, would or-
der the trustee to hand over the
property to those entitled to it
on the termination of the trust.

But until the trustee does just
this a “dry trust” still exists. In
other words, a trust is not termi-
nated by operation of law as an
early English “use” was executed
under the statute. The situations
justifying or requiring the termi-
hation of a trust are generally to
be found in the document creat-
ing the trust itself, for such a
document generally orders the
trustee to utilize income in a cer-
tain way until a certain event and
then to pay the principal to the
ultimate beneficiaries. Trusts
may, however, be terminated by
agreement of all the parties in-
terested. Even if the donor is not
present, if the court can be
shown that the only persons ben-
efited by continuing the trust are
willing to waive their benefit and
no object of the donor will be in-
terfered with, for example, the
postponing of certain payments
until the recipients reach certain
ages, the trust may be treated as
a dry trust. Finally a trust may
become ripe for dissolution by
operation of law as when the pur-
pose becomes unlawful or impos-
sible. In any case an accounting
is important, and unless this’ can
be made directly to the donor, it
is practically necessary to make
it or hold one’s self ready to
make it in a court of equity. It is
only in this way that all persons
interested may be called on to
make. their claims or hold their
peace forever.

1 Cf. Isaacs. “The Uses of
Trusteeship in Modern Business,”
42 Harv. L Rev. 1048.

2 In re Clark’s Will, 242 N. Y. S.
210 (1930). Reversed on other
grounds in 177 NE 397.

3 Frost v. Thompson 219
Mass. 360 (1914) Cf. Schumann
Heinck v. Folsom 328 ll. 321
(1927).
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“Common Law” is a short
term for the law generally pre-
vailing in England and in all of
the United States except Louisi-
ana. The dominions of the Brit-
ish Empire, like Australia and
New Zealand and most of
Canada, in which the same sys-
tem exists, have rarely been re-
ferred to in. collecting the mate-
rial on which this presentation is
based. It may be said, however,
that the present family law in
these sections does not notably
differ from that of England.

The Common Law of the Fam-
ily is peculiarly difficult to state.
More than most of the other
branches of the law, it has been
influenced by non-English ele-
ments, derived from Hebrew,
Roman and Ecclesiastical
sources. As it was one of the ear-
liest branches to be put into
statutory form in part, many of
its doctrines depend today on
the interpretation of local stat-
utes.

Again, it is in family law that
the greatest diversity appears in
the more than fifty jurisdictions
which in the main have furnished
us with our material. There is

scarcely a single statement that
must not be qualified by the
words “for the most part” or “in
general.” Even a complete statis-
tical statement of the law on any
specific point in all the commu-
nities referred to, would be of
little practical value, since simi-
lar rules have been given differ-
ent applications in many of the
states.

The diversity is caused by the
yearly changes that are made in
family law by almost every legis-
lature. No branch of the law is
so frequently tinkered with, and
yet it is possible to say, as has
been said, that in no branch of
the law is the gap greater be-
tween the actual mores of the
community and those which the
law assumes to regulate. This
may be owing to the fact that the
family is, of all our social institu-
tions, the one most clearly in a
transitional stage, and that many
of the changes that are taking
place are in the nature of experi-
ments. There is a natural reluc-
tance to put the earlier stages of
a process like this into statutory
form.

Besides this fact, the con-

stant friction between the chang-
ing and the conserving groups
in every community is intensified
here. No movements arouse
more intense passion in reform-
ers and more bitter opposition
on the part of conservatives than
any concerned with family life.
And it is, on the whole, from the
conservative groups that most of
those are drawn who interpret
and enforce the law. Banks and
business houses may repeal le-
gal rules in practice by accepted
customs and generally adopted
conventions. The courts will be
glad to follow these changes as
soon as they are made aware of
them, but courts are likely to re-
sist attempted changes in fam-
ily life, however widespread and
well-established, and to insist
that these changes must be for-
mulated first in mandatory stat-
utes. Such a formulation is diffi-
cult to achieve for the reason that
communal feeling in regard to
family life is generally a half-con-
scious matter, and traditional
points of view are likely to be
maintained in words for genera-
tions after they have ceased to
describe reality.



In family law more than in
other branches, a great many
stages of social development are
simultaneously present, some of
them deriving from clearly primi-
tive conditions. Nor is there any
constancy or uniformity in the
process by which any one of
these stages has been modified
by change of conditions. Every
modification has reverberations
of a most complicated sort, and
the intricate interrelation at all
times between forces affecting
the family and those affecting
property adds new elements to
the complexity.

The Anglo-American family is
a social institution with a special
history and function. What is
being attempted here, however,
is not an analysis of the family,

but of the law that governs it; the
traditional attitude of that law,
as we shall see, does not recog-
hize the family at all as a unit of
any kind, but deals only with the
persons that compose it and the
relations between them. As a
matter of fact, this is a thor-
oughly realistic attitude, al-
though in the Common Law it is
an historical accident rather than
the result of scientific analysis.
If, however, we think of the fam-
ily, not as a mystic person with a
value of its own independent of
the persons composing it, which
is partly the popular conception,
but as a group of men and
women whose personalities are
profoundly affected by belonging
to that group, it will be seen that
the Common Law, which at-

tempted quite to ignore the fact
of grouping, omitted a vital fac-
tor in determining how the mu-
tual relations of the members of
the family are to be regulated.
Some, at least, of the uncer-
tainties and diversities of our
family law came from this con-
tradiction between a legal theory
that must use a term like “fam-
ily” in all discussions, and must
none the less proceed on the
assumption that a family contro-
versy is exclusively a controversy
between individuals. The segre-
gation of these controversies is
an important step and one that
our law seems likely enough to
take in the near future, whether
it is done by means of a sepa-
rate court or otherwise.
[
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The Anglo-American family is
in no legal sense a corporate or
quasi-corporate unit. A deed
made to a “family” would mean
nhothing, unless there were spe-
cial indication of the individuals
who are intended. A family can
own nhothing as a family, nor owe
anything, nor be liable for any
wrong, civil or criminal. General
membership in a family will or-
dinarily confer no rights and im-
pose no duties. While this is the
legal point of view, the popular
attitude recognizes the family
unit. People do in fact speak of
“family property” and “family du-
ties” and have more or less clear
ideas in their mind when they do
so. The term is more than one of
ordinary loose speech, for it
gains a certain definiteness in
any discussion of social relations
in which a group of individuals,
almost precisely specified, are
dealt with as a group for the pur-
pose of receiving and projecting
social forces.

If we return to the legal as-
pect, the family in its narrowest
extent includes (1) a husband
and wife, or the survivor of them,

General
Consider ations

and (2) the minor children of this
couple. A still narrower delimi-
tation would include only those
minor children who have the
same dwelling as their father and
mother, or either of them. In the
social and popular sense, the
persons included in the family
are much more numerous. The
term includes all those persons
related in blood who live in the
same house; and even, for some
purposes, all persons who ac-
knowledge a relationship of
blood or marriage to each other,
whether they live together or not.

In both cases, therefore,
there is an assumption of com-
munity of descent and generally
of community of residence, and
the implications of that idea are
of importance legally and so-
cially. The legal theory assumes
that a definite complex of rights
and duties, as well as of disabili-
ties, exists in the members of the
family toward each other. It fur-
ther assumes that the fact of this
kinship and common intercourse
will affect the emotional attitude
of the members toward each
other, and will compel the courts
to interpret their transactions in
a way somewhat different from

that used toward transactions of
persons not so connected. The
social theory of the family is
based on popular traditions that
vaguely derive from an ancient
sense of family solidarity, and
from an equally vague but in-
eradicable popular theory of he-
redity. This theory is in part ara-
tionalization of the notion of
joint and several responsibility of
the family group, but it clothes
itself in whatever scientific ter-
minology is current. As we shall
see, the popular and the legal
attitude toward the family have
much in common and were in the
early stages of the law nearly
identical.

ECONOMIC SIGNIFICANCE.
Besides its special legal and its
general social aspect, the family
has an enormous economic sig-
nificance. The maintenance of
the livelihood of the members of
our society is accomplished, ap-
parently as a matter of course,
within the family group in which
one person is responsible for
most of the support of the rest
of the group. Economic rivalry,
outside of the class struggle,
takes place between family



groups. A great deal of individual
economic impulse is determined
by this rivalry, and a great many
legal institutions assume its ex-
istence. The solution of the prob-
lems raised by the economic as-
pect of the family are the most
pressing and urgent of the prob-
lems of family law.

Nor must the religious aspect
of the family be disregarded. The
family as an institution is defi-
nitely a part of our religious or-
ganization. The existence and
maintenance of the family are
still protected by powerful reli-
gious sanctions in our society. A
real sanctity invests it and count-
less religious practices and ideas
are associated with it. There can
be no reasonable doubt that the
religious feeling in this as in
other respects has notably weak-
ened in recent years, but it is still
strong enough to determine a
large part of social conduct and
much of our family law, particu-
larly in its public aspect.

There are at least, then, two
lines of development of the mod-
ern Anglo-American family. One
has its origin in the needs of the
feudal organization proper, the
family of the feudal land-holder
in a society conceived centrifu-
gally and based on military ser-
vice as the fundamental business
of the grown man. The other is
far older than feudalism, and has
its roots in an agricultural com-
munity of which the members are
deemed to be a single enlarged
family. The basis is field labor,
and there is a marked and rec-
ognized interdependence among
all the community members. The
feudal family emphasized the
individual and the agricultural
family strengthened the commu-
nal idea.

The special development of
feudalism in England showed
certain characteristics. The most
important of these was the ex-
traordinary spread of primogeni-

ture. Inevitably, the virtual dish-
erison of all but the eldest son
affected the relations of the
members of the family to each
other and somewhat loosened
the family bond. The centrifugal
character of the feudal state
showed itself in the constant ef-
fort to create tiny dynasties by
means of entails and the like.
Finally, the inevitable result of
this effort, the tendency to turn
the group of land-owners into a
self-perpetuating and exclusive
caste of nobles, produced a new
need for wealth which again
necessitated a certain amount of
economic exploitation of family
relationships, as in the case of
wardships and marriages re-
garded as feudal incidents. All
this gave the feudal family a spe-
cial color.

The agricultural laborers, on
the other hand, maintained a
family relationship in which in-
dividual personality had much
more limited scope. Headship of
a family had relatively little mean-
ing. An ancient institution was
developed, just before or just
after the Norman Conquest, into
the system we call frank-pledge,
in which mutual responsibility
and consequently neighborly
control was much emphasized.

As the servile tenant gained
personal freedom, a formal as-
similation in the eyes of the law
of the peasant family and the
noble family took place, but the
assimilation never became iden-
tity. Neither the virtues nor the
vices of the feudal family were
completely taken over by the
mass of non-feudal Englishmen,
who retained the idea of equal
partition of property among chil-
dren and of free testamentary
disposition. In all these matters,
we must not forget that the Com-
mon Law was a feudal law and
was directed to the needs of the
noble land-holding classes rather
than to the conditions of the or-
dinary free yeoman.

Over and above these two

lines of growth, there was a third
stream of influence which in
many respects controlled both
the others. This came from the
Church, the community which
existed side by side with the civil
community and partly interpen-
etrated it, and which claimed a
right to exercise—and did in fact
exercise—a dominant influence
on family relationships. This
Church community, far better
organized than the civil commu-
nity, had a definite set of prin-
ciples and laws about these very
matters of family relationships,
and these principles were de-
rived partly from the patriarchal
system presented in the Bible
and partly from the still living
tradition of the Roman family.

The Roman family, we must
remember, was of a special char-
acter, a quasi-corporate unit both
in its narrower and in Its wider
senses. And the legal aspects of
this quasi-corporate unit were
exclusively centered in the pater-
familias, who was described in
law as the owner of the family,
but was limited in that ownership
by a legal and popular tradition
that made him a sort of repre-
sentative of the family with wide
but not quite absolute powers
over it. Some of the notions con-
nected with the Roman paterfa-
milias were alive in Italy when the
Feudal Law was forming, and
northern Italy furnished the
model for the formulation of the
Feudal Law as it did in part for
that of the Law Merchant.

This triple line of develop-
ment, the ecclesiastical, the feu-
dal and the agricultural, must be
kept in mind if we are to under-
stand the changes that took
place in the legal rules govern-
ing the Anglo-American family.
The recorded experience of the
Common Law lays excessive em-
phasis on the feudal attitude to-
wards most property interests,
because in litigation about prop-
erty feudally-minded persons
were the chief litigants. The
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other, or personal family matters,
were within the jurisdiction of
the ecclesiastical courts, and the
elaborate system of canon law
dealing with marital relations
inevitably came to be English law
to a large extent.

As far as the American fam-
ily is concerned, these three lines
of developments received at least
two additions. One—of relatively
slight importance—was derived
from Scotland and the Continen-
tal countries generally. Many of
the colonists and the members
of the colonizing companies
were Scotsmen In New York, New
Jersey and Delaware colonists
were at first Dutch and Swedes
who inevitably carried with them
some of the family concepts and
traditions of the countries of
their origin. These concepts and
traditions, it is true, are hard to
discern in the final result, but
that may be owing to the absence
of exhaustive investigation. The
other and more important ele-
ment in the development of the
American family is to be found
in the existence of the complex
of conditions known as the fron-
tier. Among its chief character-
istics are (l) the wide scattering
of family units, (2) the recurrence
of sudden emergencies which
compelled immediate action and
made it impossible to have ad-
equate recourse to rule-making
or rule-enforcing bodies and (3)
the relative fluidity of the popu-
lation, since the frontier was es-
sentially movable and an abun-
dance of new lands existed which
could be occupied without much
difficulty.

The Common Law, being the
custom of the King’s courts at
Westminster, was developed with
aview to the interests of the liti-
gants in those courts, who were,
as has been said, for the most
part feudal landowners. When
the King’s courts absorbed most
of the jurisdiction of England,
both original and appellate, and
the custom of the King’s courts

became the custom of England,
the burgher and the yeoman
families were treated in the same
way and the property emphasis
of the feudal family became in
law the characteristic of all fami-
lies.

The ecclesiastical courts and
the Chancery, however, had from
the beginning dealt with family
relationships which were not
feudally conceived—at any rate,
not exclusively conceived in that
fashion. To the ecclesiastical
courts, marriage had a deep reli-
gious significance and since,
until the time of More, the Chan-
cellors were with few exceptions
prelates, the same religious sig-
nificance was attached in the
Chancery to marriage. Further-
more in both the ecclesiastical
courts and the Chancery, solemn
engagements had an enforceable
validity, whatever their form, and
engagements to marry were
dealt with as an especially sol-
emn and obligatory type of rela-
tionship.

English family law conse-
quently was compounded of two
theories, one having real rel-
evance only to the dominant
group in the social structure, and
the other based on general moral
considerations which tended to
reinforce the biological and so-
cial instincts that created the
family. These two theories were
in frequent conflict, and the
dual—or even triple—group of
jurisdictions in which these con-
flicts were adjudicated gave to
the English family its special
character.

The medieval theory of kin-
ship in England was based wholly
on physical inheritance. Adop-
tion was unknown. Further, de-
spite the “Salic law,” the notion
of kinship was cognate and not
agnate. The widespread idea of
ancient Mediterranean communi-
ties that the chief factor in he-
redity is furnished by the male
progenitor, an idea that main-
tained itself until Christian times

and after, was little regarded in
the Middle Ages. Women were
assumed to have an equal share
in the transmission of the physi-
cal body, although there is no-
where any complete theory of
heredity advanced. This notion
of blood kinship shows itself in
the development of the doctrine
that an “heir” is exclusively a
blood kinsman, and the inclusion
of “natural” relationships in the
list of f or-bidden degrees. Both
of these matters are, accordingly,
established in the Chancery and
the ecclesiastical courts, where
what was supposed to be the
actual structure of human and
social life was recognized and, as
far as could be done, realized in
practice. But the King’s courts
laid stress on the artificial feu-
dal family, a family in which the
eldest son was the exclusive heir,
in which women were postponed
and the half-blood excluded; and
in which “natural,” that is to say,
illegitimate relationship, how-
ever demonstrable, was ignored
as non-existing.

It is a striking fact, and one
peculiar to English society, that
the feudal and artificial family
structure, which alone was rec-
ognized in the King’s courts, was
a larger factor in law and society
than what might be called the
realistic and natural family of the
parallel legal tradition of the
Church courts. It is possible to
say that for many centuries the
feudal conception of the family
had greater influence in deter.
mining human lives than the ca-
nhonical conception. Primogeni-
ture and the exclusion of the
half-blood tended to strain and
formalize relationships which
might otherwise have been inti-
mate and close, and prevented
the growth of a corporate atti-
tude toward the family. This is
somewhat the reverse of the
usual order of growth. Generally,
the artificial structure of a legal
concept so far from reshaping
actual human relationships is it-



self shaped by them, and when
the divergence between the facts
and the legal theory becomes too
obvious to be ignored, the legal
theory often degenerates into a
pure matter of form, a fiction
which need not be seriously con-
sidered. In England the legal con-
cept had a direct and for the
most part harmful effect on the
facts of social life and actually
created socially effective atti-
tudes and conduct that were op-
posed to the attitudes and con-
duct which normal family life
would produce.

This lasted to the period of
the Reformation and the rational-
istic centuries, when by the le-
galizing of wills of land and by
the multiplication of trusts and
settlements, sufficient control
was given to the heads of fami-
lies over their property to make
it possible to give natural rela-
tionship and family affection a
larger scope in the determination
of family life, and to modify
somewhat the effect of feudal
family law. But that effect had
been too long and thorough to
be eradicated, and throughout
the changing economic condi-
tions of the seventeenth eigh-
teenth and most of the nine-
teenth century, peculiarly feudal
characteristics, like primogeni-
ture, exclusion of the half-blood
and the ignoring of illegitimacy,
remained to give family relation-
ship in England a color they had
nowhere else. All these things
must be kept in mind in the more
detailed exposition of the exist-
ing law of the Anglo-American
family, since they make intelli-
gible the widely varying rate at
which the various parts of family
life have developed.

The family at the Common
Law is a group of kinsmen. But
this kinship is almost exclusively
based on community of blood
and not on relationship by mar-
riage. The technical names for

these relationships, consanguin-
ity and affinity, are not especially
common in Common Law discus-
sions because affinity is of slight
importance. Popular speech ad-
mits that the son-in-law and the
daughter-in-law are “taken into
the family,” but it is almost ex-
clusively a matter of popular
speech. The phrase “in law”
added to the ordinary family re-
lationship terms of father,
mother, brother, sister, son,
daughter, is almost equivalent to
“guasi.” It indicates that the per-
sons so described are not really
father, mother, etc., at all.

The contrast between the
Common Law and Civil Law atti-
tude in this respect is significant.
The Civil Law has taken over a
great deal of the Roman concept
which made “affinity” a real
source of relationship, with mu-
tual duties and mutual rights.
Sons-in-law and daughters-in-law
are sufficiently members of the
family to make them entitled to
maintenance if not quite on an
equal footing with other mem-
bers of the family, at any rate on
some footing. In a famous case
(De Brimont v. Penniman, Fed.
Cases #3715, 10 Blatchf. 436)
the Federal court determined
that the French law which cre-
ated an obligation to support a
son-in-law, although reduced to
a judgment, was contrary to the
policy of the law of the United
States.

Whether the English courts
would have taken the same view
of a foreign judgment or not,
there is no doubt that the policy
of the Common Law has defi-
nitely rejected the close tie of
affinity which drew the son- or
daughter-in-law and, to a slighter
extent, the parents and the
brothers and sisters of the
daughter- or son-in-law into a
close bond of mutual responsi-
bility. Such a bond derives from
the special character of the Ro-
man family concept. It may well
contain a vestige of the still older

concept of family solidarity. If
such solidarity ever existed in
England it was rather an ex-
pression of the mutual respon-
sibility of a group of neighbors,
who, however, were likely
enough to be kinsmen of various
degrees both by consanguinity
and affinity.

For the ordinary purposes of
civil or criminal responsibility,
affinity has played little part in
English law. It is, therefore, to be
assumed that ordinarily when
terms of relationship like
brother, sister, nephew, niece or
cousin, are used in public or pri-
vate documents, the relationship
by con sanguinity is meant and
not that of affinity. This rule will,
however, yield to cases in which
the circumstances make another
interpretation more reasonable,
especially in wills. If the testator
were himself inops consilii and
the will was not drawn up by a
person learned in the law, rela-
tionship by affinity will some-
times be understood. So when a
testator speaks of his niece and
it develops that he has no niece
by blood, but has one by mar-
riage, the latter will be permit-
ted to take.

There are other situations in
which relationship by affinity will
give a limited right of succession
on intestacy. It may be said at
once that the relationship of hus-
band and wife was not consid-
ered either at the Civil or the
Common Law to be a relationship
by affinity. The mutual rights in-
ter vivos of a married couple, and
their reciprocal rights of succes-
sion to each other, are based on
considerations of a different ori-
gin. Affinity is the relationship
existing between a husband or
wife and the consanguineous
relations of the other spouse. In
California, if a surviving spouse
dies intestate, without direct de-
scendants, the community prop-
erty will descend to his or her
step-children, to the exclusion
even of brothers and sisters and
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parents. Elsewhere, such step-
children will succeed after blood-
kinsmen. This type of succession
is however in every instance cre-
ated by specific statutes and the
object is the obvious one of
avoiding escheat. Clearly no such
succession could have been con-
templated in the early Common
Law when escheat was an impor-
tant feudal incident, and a no-
table part of the economic pro-
ductiveness of an estate.

The real importance of affin-
ity at the Common Law is in two
connections. One is derived from
the canonical impediments to
marriage, the forbidden degrees,
in which relationship by affinity
were treated on a par with rela-
tionship by consanguinity. Since
these impediments depended on
the degree of relationship, such
degrees had to be established for
affinity as for consanguinity.
There is some authority for the
doctrine that there are no de-
grees of affinity, but the better
rule, and in this connection the
only workable rule, is to make
the degrees of affinity exactly
correspond to those of consan-
guinity. In other words, one
spouse is related by affinity to
blood relations of the other in
exactly the same degree in which
that other is related to them by
consanguinity.

The insistence on affinity as
an impediment to marriage,
which was so marked a charac-
teristic of the canonical system,
was in no way weakened when,
under Henry VIII, the Church
Courts became part of the royal
system. The list of forbidden de-
grees derived from Leviticus,
which included relationship by
affinity as well as by consanguin-
ity was restated and in a measure
rendered sharper and more defi-
hite. But in the succeeding cen-
turies, the rise of Non-Conform-
ist church organizations, particu-
larly among the powerful mer-
cantile classes, reduced the au-
thority of the Church Courts

which were associated with the
Established Church, and created
a movement to reduce consider-
ably the list of forbidden de-
grees, especially the degrees of
affinity.

A special controversy was en-
gaged in as to the character of
relationship by affinity. The ac-
cepted doctrine was that once
created it was as permanent as
relationship by blood. It was,
therefore, not ended by the
death of either spouse. This
seemed so definitely counter to
a growing popular feeling that a
particular attack was directed
against this phase of relationship
by affinity. For the majority of
middle-class families, the mar-
riage of a man to his deceased
wife’s sister seemed not merely
devoid of impropriety, but in ev-
ery way desirable, since the
blood relationship of the second
wife to the children of the first
marriage softened what had al-
ways been a traditional fear, the
fear of the stepmother. Agita-
tion for the repeal of the impedi-
ment of this particular relation-
ship by affinity filled the middle
and end of the nineteenth cen-
tury in England, and was not suc-
cessful till the year 1907. It had
been opposed by the House of
Lords, especially by the Bishops.
When the repeal was finally ef-
fectuated, it was in characteris-
tic English fashion limited to this
degree. The relationship of the
wife to her deceased husband’s
brother did not cease to be an
impediment till 1921, and the
impediment of the more remote
relationship of husband or wife
to the niece or nephew by mar-
riage was with some difficulty
removed as recently as 1933.

In the United States, frontier
conditions intensified the oppo-
sition to impediments based on
relationship by affinity. In a great
many jurisdictions without spe-
cial statutes, it was declared that
relationship by affinity ceased
with the dissolution of the mar-

riage on which it was based. In
other jurisdictions, special stat-
utes were necessary to effect this
result.

It may be said that in America
the greater prevalence of divorce
made situations in which rela-
tionship by affinity might be
ended much more frequent, and
required an early and definite de-
termination of the questions in-
volved.

While affinity and consan-
guinity were in many respects
regarded as equivalent in extent
and in duration, the fundamental
rule was adopted that affinity
could not be based on affinity.
That is to say, one spouse had
relations of affinity with the con-
sanguineous relations of the oth-
ers, but not with the relations by
affinity. Two persons who bore
identical relationships of affinity
to the same person, were not
related to each other at all even
by affinity.

The rule that rejected the
affinitas affinitatis had a par-
ticular significance in the second
group of situations in which af-
finity received attention in the
law. These dealt with disabilities,
imposed as a rule by statute, to
be justice, juror, commissioner
or arbitrator where the interests
of a kinsman by affinity were in-
volved. The reasons for the dis-
ability are apparent. These rea-
sons, however, might well sub-
sist in situations where a close
bond of intimacy was present,
but which would not come within
the description of affinitas
dffinitatis. In view, however, of
the fact that a disqualification of
a public officer was in question,
it was well, no doubt, to restrict
the rule of affinity to its narrow-
est limits.

The fact that these questions
have been raised illustrates once
more the variation in the effect
that social situations have on the
law. In the case of the impedi-
ments to marriage, the popular
attitude was opposed to extend-



ing the concept of the family by
means of relationship by affinity.
The exogamous character of
marriage in Western society was
qualified by this fact. In the case
of affinity as a disqualification to
act as judge or juryman, popular
feeling would be inclined to ex-
tend the family concept to cover
even the less obvious connec-
tions by affinity. In both in-
stances, the popular ideas found
accepted legal doctrines which
ran counter to them. It is signifi-
cant that where the popular op-
position was based on deep-
rooted social practice, the legal
doctrine was ultimately forced
into conformity with it. Where the
matter was of relatively slight
importance and was only loosely
connected with social conduct,
the legal doctrine has maintained
itself without difficulty.

The family is, as has been
stated, a descriptive term for a

series of relationships of widely
differing character and im-
portance. They may be listed as
follows:

. Parent and Child.
. Husband and Wife.
. Brother and Sister.
. Grandparent and Grandchild.
. Uncle (Aunt) & Nephew (Niece).
. Cousins.
. Guardian and Ward.
. Foster-parent
and Foster-child.

coNOUVT A WN —

Historically the relationship
of husband and wife, parent and
child, guardian and ward are the
most important. In recent times
the last of these has so dwindled
that it is often disregarded en-
tirely in discussing family law. It
still retains, however, a certain
measure of vitality.

Of the first two, it is hard to
say which has legal priority. As
far as the historical Common Law
was concerned it would be nec-
essary to assign it to the second,

since all family relationship was
based on a valid marriage, and
no relationship at all existed if
no such marriage had been en-
tered into. And except for the
recognition of “natural” consan-
guinity among the forbidden de-
grees, it may be said that neither
Chancery nor the Courts Chris-
tian modified this fundamental
attitude of the family.

But modern law has modified
it, first by recognizing the legal
as well as natural relationship of
the child to the mother, without
reference to marriage, and sec-
ondly by providing means of le-
gitimation as well as by going far
in some jurisdictions toward re-
moving most of the disabilities
of illegitimacy. This will be dealt
with more fully later. For this rea-
son, in the present aspects of the
Common Law, it is well to deal
with the parental and filial com-
plex first and with the conjugal
complex later. To do this, makes
some repetition unavoidable.
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Part 11, Chapter |1

Parent & Child

At the Common Law, the re-
lationship of father and child and
that of mother and child were not
quite the same. Above all, the
two were not equally important.
The former was so much the
more important that for many
purposes, “parent and child” and
“father and child” could be
treated as interchangeable. It
was only occasionally necessary
to call attention to the fact that
what was said of father and child
would apply also to mother and
child. Under ordinary circum-
stances this was not the case.

At the Common Law, the fa-
ther had two groups of fights in
connection with his child. One
was the group most conveniently
designated as the “fight of cus-
tody” and the other was the “right
of discipline or punishment.”

Custody in this sense must
be restricted from other legal
uses of the term, in which it des-
ignates the duty of care. In fam-
ily law, it refers to the father’s
fight to direct his child’s move-
ments and to determine his
physical whereabouts.

As far as the domicile of the
child is concerned, that is always

the domicile of the father. For our
present purposes, domicile may
be defined as the complex of
privileges that are conditioned by
association with a more or less
restricted geographic area. Under
some circumstances only persons
“domiciled in a certain country,
state, county or city” are permit-
ted to exercise certain privileges
or enforce certain rights. As far
as children are concerned, it need
merely be said here that if the
father has any privileges or fights
dependant on a specific domicile,
the child has them too—so far as
a minor may have them; and if the
father is denied them because he
lacks a certain specific domicile,
his minor children are denied
them also.

But physical presence is fre-
quently separable from domicile.
The right to go from place to
place is a modern but much cher-
ished liberty. Within a given
country it is usually the posses-
sion of all free men, and that is
particularly the case in Anglo-
Saxon countries, barring matters
like vagrancy and quarantine
regulation. The police surveil-
lance of Continental countries is
frowned upon, and permission to
remain in a particular place is

almost never conditioned on a
license. But this right guaranteed
to adult citizens by the Federal
Constitution of the United States,
and by specific provision in most
state constitutions, is not en-
joyed by minor children. The
movements of a child may be ab-
solutely restricted by his father.
He may even be confined against
his will in a particular spot and
kept in what amounts to a real
imprisonment. All this, of course,
is qualified by the duties im-
posed on the father both toward
the child and toward the com-
munity in relation to the child.
Indeed, in some instances, it will
be seen that these duties can be
recognized only by the fact that
they limit and restrict the right
of custody.

Just as the movements and
physical presence of the child
depend on the will of the father,
so the right to determine what
he shall do is part of the right of
custody. He may require him to
work, to attend school, or to re-
train from both, within the legal
limits of the. laws regulating edu-
cation and the employment of
minors, to attend a particular
church or to refrain from attend-
ing, to take part in certain con-



tests or to refrain from taking
part. He may even order him to
wear certain clothes or forbid
him to wear them. And in all
these cases, his commands are
lawful commands and may be en-
forced in a number of ways.

This right of custody was at
the Common Law exclusively the
father’s. The mother could exer-
cise it only in his absence, or in
his presence by a sort of delega-
tion from him. The delegation, it
is true, might be presumed from
the fact that he did not exercise
it himself. The father not only
had this exclusive right, but he
might delegate it and he might
deliberately exclude the mother
in his delegation. He could even
determine by will that on his
death the right of custody be ex-
ercised not by the child’s mother,
but by a third person. In the
United States, with and without
a statute, this rule has been vir-
tually abrogated. It is usually pro-
vided that father and mother
have joint custody of the child,
and the exercise of this right by
either is original and is not de-
rived by delegation from the
other. If there is a conflict, it may
be determined by the court, ei-
ther as an incident to divorce or
separation proceedings or in an
independent action.

In one matter only, is the
father’s right of custody still
paramount. He may determine
the actual residence both of his
wife and his minor children. His
wife cannot forcibly be compelled
to. remain there, but her failure
to do so is a desertion. The chil-
dren, on the other hand, can be
forcibly detained, if need be, in
the residence selected for them
by their father, and if they leave
it, can be brought back with the
aid of the police. The right of
custody must, of course, be ex-
ercised in a reasonable fashion,
and an unreasonable exercise of
it is an abuse, which may under
aggravated circumstances be a
ground of forfeiture.

There have often been mis-
statements as to this right of for-
feiture. It is sometimes asserted
that there is a paramount right
of custody in the state—or even
in the court—as parens patriae,
and that the state may therefore
override the parent’s right and
substitute the discretion of some
official, judicial or administrative,
for the discretion of the parent,
whenever the best interests of
the child seem to require it.
There is no real justification at
all for this doctrine, although in
a few jurisdictions the language
of the statutes has gone far to-
ward adopting it. At the Common
Law, the right of custody in the
parens patriae, the sovereign,
the chancellor, the court, the
state, does not begin until the
right of the parent ceases. That
the right may in a given case be
terminated admits of no doubt,
but it cannot be done arbitrarily.
Nor does it admit of any doubt
that the right of custody may be
exercised by persons under pub-
lic authority in cases where
though accident, misadventure,
illness or general calamity, the
parent entitled has failed to ex-
ercise or is in fact not exercising
it, and that this may be done
without a definite termination of
the parental right. In such a case,
however, the parental right may
be resumed, not as a grant or
favor, but upon the showing that
it had never been terminated.

When a court denies to a par-
ent the custody of a minor child,
this is as definitely the depriva-
tion of a valuable right, as the
seizure of tangible property. The
law establishes reasons for such
a deprivation and a proper pro-
cedure. Disregard of form or
substance, especially in regard to
du notice, is a reversible error.

In the United States, the
question is further complicated
by the “due process” clause in the
Bill of Rights of the Federal Con-
stitution, and similar provisions
in the state constitutions. While

the right of custody is not an in-
dubitable property right, it is
sufficiently like it to be within the
protection o the constitutional
inhibition. For that reason, a stat-
ute permitting courts to decide
the question of custody solely
from the point of view of the
child, without specifically consid-
ering the right of the parent,
would probably be unconstitu-
tional.

The issue has been raised in
the question of Juvenile Courts,
and the acts that created these
courts did in some cases permit
the courts a large and apparently
unfettered discretion in assum-
ing the custody of minor children
and in transferring it. In most
cases, the constitutional issue ha
been decided in favor of these
courts, but that has generally
been because the courts in fact
exercised their broad power con-
stitutionally. They did not as-
sume custody until they had spe-
cifically found that the parent
had by some negligent or delib-
erate misconduct forfeited the
custody, or was incompetent to
exercise it.

The reasons for terminating
parental custody are the follow-

ing:

(1) Abuse of the right of custody.
(2) Abandonment of the child.
(3) Excessive severity
toward the child.
(4) Neglect in furnishing food
or medical attention.
(5) Bad character of the parent.
(6) Voluntary surrender
of custody by parent.

It will be noticed that this
does not include poverty of the
parent, moroseness or imbecil-
ity of the child, incompatibility
of temper between parent and
child, or the fact that the child’s
physical and spiritual needs
would be better served under
some other custody. If the objec-
tions to the parent’s custody can-
not be shown to involve a spe-
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cific charge of incompetence or
misconduct against the parent,
the court may not terminate the
right or interfere with it, except
under general police regulations
applicable to all other persons of
the same class.

The abuse of the right of cus-
tody which is a common ground
for the court’s terminating it and
either assuming custody or
transferring it to another person
or institution, is based upon the
principle that the parent’s right
of custody must be reasonably
exercised. The particular ex-
amples of its exercise enumer-
ated before indicate the nature
of the criterion which will be
adopted. The parent may deter-
mine what religious services the
child may attend, but this right
fails when the religious rites
themselves are prohibited as
immoral or treasonable. A father
may decide on the residence of
his child, as well as of other mem-
bers of the family. But he may not
insist on a residence that is de-
monstrably bad for the child’s
health or morals, if other resi-
dences are available. He may re-
quire the child to take employ-
ment, but not employment en-
dangering his health or morals.
He may prescribe certain types
of physical exercise if, and only
if, the child is physically able to
do them.

At what point the exercise of
parental custody ceases to be
reasonable and so becomes an
abuse, depends on the court’s
discretion, but, as in all cases,
the exercise of the discretion is
not final and is itself subject to
abuse, an abuse which an appel-
late court may rectify.

Another frequently applied
reason for terminating the paren-
tal right of custody is based on
the bad character of the parent.
Here the discretion of the court
has an equally wide range, but
here also it must be a reasonable
exercise of discretion. It may not
be merely a subjective disap-

proval of the character or con-
duct of the parent. Criminality of
the parent is of course a suffi-
cient ground for depriving the
parent of custody. Obviously,
conviction or incarceration of the
sole parent compels the court to
assume custody of the convict’s
minor child. But the nature of the
offense must be taken into con-
sideration, and irrespective of
actual conviction, a tendency to
commit serious infractions of the
law, even if they are classed
merely as misdemeanors, may
rank as evidence of bad charac-
ter.

Sexual immorality is an obvi-
ous indication of a character
which justifies removal of a child
from the custody of the parent.
Alcoholism may be similarly dealt
with, perhaps not so much as an
evidence of bad character as be-
cause it prevents the care which
it is the duty of the parent to
exercise.

It is plain that bad character
cannot be imputed to a parent
for certain religious or political
beliefs not prohibited by law,
however much the court may dis-
approve of them. Nor may a court
regard as evidence of bad char-
acter the refusal of the parent to
conform to the usages of the
community, not even the reason-
able and socially desirable us-
ages.

Harshness of disposition, mi-
serliness, lack of public ‘or com-
munal spirit, bad temper, how-
ever much they may affect the
welfare of the child, and however
large they may loom in a
psychologist’s list of harmful
human traits, are not sufficient
indications of bad character to
permit the court to deprive the
parent of this fundamental per-
sonal and quasi-proprietary
right.

Besides criminality and im-
morality, the most frequent oc-
casion of terminating the paren-
tal right of custody is the volun-
tary surrender of the right by the

parent himself. It must be noted,
however, that this surrender
need not be express. Whenever
a man or a woman voluntarily
submits domestic affairs to the
regulation of a court, the court
as an incident may determine the
question of custody. So, in an
action for divorce in which no
request for custody is made by
either side, the court may none
the less grant custody to one or
the other of the parties, or to a
third party or to an institution,
and this over the protests of the
parents. The court may assume
that the submission to the court
of a controversy involving the
continuation of married relations
in their full sense implies inevi-
tably a power in the court to ter-
minate the parent’s custody of
the minor children, and to deal
with that custody as though it
had been formally and expressly
surrendered.

All that has been said of the
parental right of custody applies
primarily to the father, in those
jurisdictions in which his com-
mon law precedence in this re-
spect has been retained. In other
jurisdictions, they apply to the
parent who has been exercising
custody or to both of them when
it has been jointly exercised.

The fact that the parental
right of custody has been termi-
nated does not mean that it can-
not be regained. Where the court
has merely de facto exercised
that right without officially ter-
minating the parent’s right, it
can be demanded and must not
be refused unless reasons like
those mentioned are present. If,
for example, a child is kid-
nhapped, and abandoned in a
strange place, the court will as-
sume and exercise custody, but
the parent may claim the right,
if the situation in which the child
is found is in no way due to his
fault.

When the parental custody
has been terminated for ade-
guate reasons, it may be reac-



quired if the reason ceases to
exist. Incompetence, bad charac-
ter, bad habits may come to an
end. Under such circumstances,
the parent ousted of custody may
apply to be reinstated and the
fact of parentage will have great
weight in the examination of the
rival claims of the parent and that
of any other person or institu-
tion. But if custody is restored,
it is restored as a grant from the
court, not as the enforcement of
a constitutional right. It may be
conditional, and it may be ended
without any reference to any spe-
cial position on the part of the
father or mother.

When the court assumes cus-
tody the minor child becomes
officially a ward of the court; the
special rules that govern this re-
lationship will be further consid-
ered later. The wardship is of a
special character, since the court
is not a corporation and ordi-
narily cannot act in a corporate
character. The expression parens
patriae, which is applied to a
court as the successor of the
English Chancery, lays stress on
the public parental character of
the relationship. It rarely lasts
longer than the period necessary
either to determine to which par-
ent custody is to be granted or
to select a new guardian.

The right of the parent to
coerce the child by means of
punishment is general and has
legal consequences.

Punishment may be of two
kinds, (a) corporal chastisement
and (b) confinement. Other mea-
sures, such as starvation, are no
longer lawful. Both corporal chas-
tisement and confinement are
limited in range. Neither may be
used to such an extent as to in-
flict a permanent injury on the
child. Nor may either be exces-
sively severe, even if it does not
inflict such an injury. Any kind
of punishment that can be re-
garded as immoderate, or that

involves special humiliation or is
of a disgusting character, is in
itself excessive and will not be
permitted, so far as the law can
prevent it.

The same is of course true
of imprisonment. Confinement in
a cellar or in a filthy place, even
if proof is lacking of any actual
danger to the child, is beyond the
parental right of discipline.

As long as the parent re-
mains within his right, the chas-
tisement inflicted is not an as-
sault or a battery and does not
render the parent liable either
civilly or criminally, either to the
child or to any one else. The
same may be said of imprison-
ment. A justifiable confinement
does not give rise to an action
for false imprisonment.

The right of discipline is lim-
ited not only in the extent to
which it can be used, but in the
purpose for which it may be used.
Discipline must be understood in
its etymological sense as a means
of education. The legal rights of
the parents in regard to their
children’s education will be later
examined, but their rights in this
matter are among the most im-
portant in the life of the commu-
hity. Punishment of any sort may
be inflicted only as a means of en-
forcing the right and the moral
duty of education. The fact that
educational psychologists disap-
prove of punishment as a means
of educating children is irrelevant
here. The general traditional atti-
tude accepts punishment as an
appropriate method, and this at-
titude is to some extent con-
firmed and sanctioned by the
highest religious authority. In-
deed, it is hard to see how widely
accepted systems of theology
could be maintained if punish-
ment were rejected in theory, or
how our police systems could
function under a similar theoreti-
cal disapproval.

An educational purpose is
hecessary and in fact is the sole
justification of punishment of

children. To punish them with-
out such a purpose, even mod-
erately, is an abuse, and may be
atort or a crime. But if an educa-
tional purpose is alleged, it will
suffice to show reasonable con-
hection between the punishment
and the purpose sought to be
achieved. If no such connection
is apparent, the punishment
however moderate and however
much an educational purpose is
asserted, remains unlawful.

Evidently the education may
be—indeed it generally is—moral
as well as intellectual. Disobedi-
ence, bad habits, misconduct of
any sort, may justify punishment.
In terms, this punishment, just
as in the case of adult offenders
punishable by our penal code, is
often stated to be retributive.
The child is whipped because he
has misconducted himself. But—
again as in the case of an adult
offender under our penal sys-
tem—a preventive or deterrent
character is also ascribed to this
punishment, and if no such char-
acter could be ascribed it would
probably not succeed in justify-
ing itself.

This is of importance in view
of the trends of modern child-
psychology. It is quite possible
that the popular attitude on this
question may shift completely,
and that punishment will be com-
pletely disapproved of as a
means of education. In that case
the right of parents to inflict
purely retributive punishment on
children may well become an is-
sue.
The right of punishment is
one most frequently delegated.
Education is today performed in
part by agents of the parents,
and so far as punishment is a
means of education, it may go
with the right to which it is at-
tached. But it is very easily sepa-
rable, and today persons en-
gaged by parents to teach their
children are almost always for-
bidden to punish them, or at any
rate to inflict corporal punish-
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ment. If there is a delegation of
the right to inflict punishment,
it is limited in the same way as
to extent and as to purpose, and
the immunity which the right cre-
ates is, of course, similarly re-
stricted. It is important, however,
to note that the right is in prac-
tice more sharply limited when
it is exercised by agents than
when it is exercised by parents.
To the latter, a larger discretion
will be granted and it will be
easier to convince a court of a
reasonable connection between
punishment and a legitimate
end, when a parent inflicts it than
when an agent of the parent
does.

There is this further differ-
ence between the original and
the delegated right to punish.
Delegation is usually for a defi-
hite purpose. Ordinarily and
commonly, the delegation is to
a teacher and to a teacher of a
limited group of subjects. Such
a teacher may not use punish-
ment as a general means of
moral training unless this right
is expressly or impliedly granted.

The two rights just men-
tioned are in the nature of privi-
leges. They create immunities. If
and when they are exercised, no
right of action accrues to the
child against whom they are ex-
ercised or to anyone on his be-
half. But there are rights of an-
other sort in parents in connec-
tion with their children, rights
that are in the nature of legal
claims. One of the oldest of these
was the right to the child’s ser-
vices. This meant precisely what
the term implied. The parent has
a right to demand of his children
what in medieval times was
called servitium, a word capable
of being used in a general sense,
but also capable of being etymo-
logically understood as the work
done by a serf or slave, that is to
say, domestic service of a defi-
nitely menial character.

There was a medieval writ
which was predicated on the en-
ticement of a serf, or the tamper-
ing with the loyalty of a vassal,
or on an injury to the serf or to
the vassal which made him inca-
pable of performing the service
which by reason of his feudal sta-
tus it was his duty to perform.
This writ contained the phase
“per quod servitium amisit,” “by
reason of which (the plaintiff) lost
the service.” It was on this writ
that the action of a parent was
originally—and is still to some
extent—based, who sued for an
analogous injury in respect of his
minor child. He made the claim
in so far, and no farther, as he
had a right to these services.
Modifications in this situation
will be dealt with elsewhere.

The right of service on the
part of a minor child is, therefore,
a real claim. It cannot for proce-
dural reasons be enforced by a
direct action of the parent
against the child, but it can be
enforced indirectly, as we shall
see, by definite legal process.
The demand for these services
is not based on the moral duty
to provide some type of work for
the child to prevent the develop-
ment of habits of idleness and
the like. It may have this purpose,
but it is not essential. The right
to them is a property right in the
laboring power of the child, the
right to use it himself and the
right to profit from its use.

Evidently these services must
be reasonable. The service which
a medieval vassal or serf must
render was either specifically and
expressly described in the grant,
or depended on a fairly definite
custom. The services children in
a family might be required to ren-
der were also to some extent
describable in terms of custom—
servitia debita et consueta. In
modern times, however, such
customs have become far too
varied to be a valuable guide, and
the character and extent of the
services to be rendered by chil-

dren permit of a wide discretion
in their determination. They will
vary with the social and eco-
nomic condition of the family and
the special situation in which it
finds itself. They must be reason-
able, in the sense that they must
not be excessive, i.e., beyond the
child’s strength or skill to per-
form, or degrading; but they may
be claimed and enforced even
when the social and economic
status of the parents would make
it unreasonable for them, in most
persons’ eyes, to demand any
services at all.

Not only may services be de-
manded as a claim of the parent,
but the child may be required to
engage in work for someone else.
When this is done, the earnings
of the child may be claimed by
the parents—usually only by the
father, if both parents are liv-
ing—and may be sued for by the
father just as though he and not
his child had entered into the
contract of employment.

Just as the parent may re-
quire his child to enter into em-
ployment with someone else, so
he may permit the child to do it,
at his own request. In either case
the proprietary rights of the par-
ent in the child’s earnings are the
same. In either case, the em-
ployer may, in the absence of a
special notice, pay the wages to
the child and thereby discharge
his obligation. It is not necessary
to assume an agency of the child
to receive this payment. After all,
itis the child that makes the con-
tract, but when due notice is
given, the employer’s obligation
is not discharged by payment to
the child or to anyone except as
the parent has directed.

The property interest of the
father in his child’s earnings was
absolute at the Common Law. In
recent times it has suffered a
certain limitation. If the child is
permitted to seek and obtain
employment, and no notice is
given to the employer to pay the
wages to the parent, not only will



the obligation be discharged by
payment to the child, but nor-
mally, unless a particular de-
mand is made before the wages
are earned, it will be assumed
that a gift of these wages has
been made to the child by the
parent, and no subsequent de-
mand for them is legally enforce-
able. Of course, a gift of these
wages may be expressly made in
advance by appropriate words
and the gift becomes complete
when and as the wages are
earned, but this gift is revocable
at will, even in the lifetime of a
contract of employment, and
unaccrued wages may be claimed
as though no gift had been
made.

Unqualified as the right to
the child’s earnings ordinarily is,
the selfish exploitation of a
child’s laboring power by a par-
ent will be checked as much as
possible. The situation has be-
come especially acute in recent
times, when the earning power
of very young children with ex-
traordinary talents, musicians or
actors for the most part, be-
comes not merely an economic
asset but one of enormous value.
The essential unfairness of per-
mitting parents to use wholly for
themselves (beyond the bare
support of the child) huge sums
of money earned by the child’s
efforts alone, has encouraged
courts to invoke a kind of super-
vision which in ordinary circum-
stances would be impossible.
Specific statutes have often been
made to cover these cases. -

Generally, however, with or
without such statutes, the exploi-
tation of the labor of talented
children is possible only if the
laws requiring compulsory
school attendance and pro-
hibiting child labor, and espe-
cially prohibiting public ex-
hibitions by children, are dis-
pensed with in particular cases.
This dispensation may be had in
a proper case, but it will be
granted only on terms, and these

terms usually require the estab-
lishment of a trust fund to be
used for the child, either at once
or on. attaining majority. The
statutes governing these matters
generally apply only to stage or
motion-picture activities of chil-
dren. In the case of other tal-
ented children, the creation of
such trusts is common, even
when no statute governs them.

A special situation was re-
cently presented in a much pub-
licized Canadian case, in which
a group of quintuplets were with-
drawn completely from the cus-
tody of the parents and turned
over to public authority. The dan-
ger of exploitation was a real
one, since the survival of these
children received an astounding
publicity. Exhibition not merely
of the children themselves, but
official publication of anything
concerning them was in the high-
est degree profitable; and com-
mercial agencies were already
being formed to carry this exploi-
tation out. It is doubtful how far
a similar drastic intervention of
public authority, without a spe-
cial statute, would have been
possible in most of the United
States.

The right to the child’s ser-
vices, while a property right, can
be enforced directly only when
the child is working for a third
person. In that case the wages
may, if notice has been given or
if custom dispenses with notice,
be sued for by the parent. Except
in such cases, however, as has
been said, a direct action by the
father against the child based on
such a right is ordinarily impos-
sible, although special situations
may be imagined in which such
a right exists.

Usually, the failure by the
child to render services, when
demanded, justifies the father in
inflicting punishment and con-
tinuing punishment till the ser-
vices are performed—provided
we remember the previous quali-
fication as to character and ex-

tent of the punishment. Failure
to render the services may also
justify the father in surrendering
custody of the child to public
authority, whenever statutes per-
mit it. Such failure may in a
proper case be taken as evidence
of incorrigibility or intractability.

It is often said that the duty
of the child to render services
and the duty of the parent to fur-
hish support are mutually depen-
dent correlatives. This, however,
is not correct. The duty to fur-
nish support—usually statu-
tory—exists whether services are
performed or not, even when
such services are deliberately re-
fused. On the other hand, the
right of the father to the child’s
earnings exists even when no
support has been furnished. Evi-
dently, in the latter case, the situ-
ation will usually be that a gift
of earnings will be implied or that
what is called an “emancipation”
has taken place. Unless the court
has intervened, persistent failure
to support a child will not of it-
self deprive the father of the
right to demand the payment of
earnings not yet accrued, nor
automatically work any other
change in the relationship of par-
ent and child.

If the duty to support has no
definite relation to the claim for
services, the right of custody has.
Usually, the right to the child’s
services exists only in the par-
ent that has the right of custody,
and is impliedly ended when that
right is ended. But by special
determination of the court these
two may be separated. The right
of custody may be granted to an
institution and the earnings of
the child may none the less be
left or granted to the parent.

In regard to education, the
position of the parent is usually
described as a duty. It is, how-
ever, expressly stated by
Blackstone that the duty is
merely a moral one. At the Com-
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mon Law, there was no way in
which this duty could be en-
forced, either by the child or by
a “next friend.” A man who chose
to permit his child to be illiter-
ate would incur at most the
blame of his family, his neigh-
bors or the community. But he
had committed no offense. Nei-
ther had he forfeited his pater-
nal right of custody nor any of
his other claims in regard to his
children.

In modern times, the duty of
an education suitable to the
child’s needs has been imposed
in a special way. In almost all
English-speaking communities,
adequate facilities are provided
by the community. The statutes
under which these are created
generally impose on a parent the
duty of permitting, indeed of re-
quiring, his children to make use
of these facilities, or to furnish a
completely equivalent education
himself. The duty is therefore in
the alternative. It further im-
plies—what has already been
adverted to—a right on the part
of the parent to determine the
character of the education which
he wishes his child to have. It
must be noted, however, that
this right is by no means unquali-
fied. Education has itself become
a highly organized profession,
and authoritative pronounce-
ments of an educational mini-
mum are available. This mini-
mum is physical and intellectual,
and will doubtless everywhere be
taken to include more than the
primary skills of reading, writing
and arithmetic. It must be pro-
vided either in a school or at
home, and a parent will not be
heard who voices personal and
individual objection to that which
constitutes this minimum, or
substitutes for it what by authori-
tative opinion is not an equiva-
lent.

Beyond the minimum which
the compulsory school law pro-
vides, the selection of educative
methods or matters is a definite

right of the parent. The issue is
often raised as to religious train-
ing. The public schools are gen-
erally forbidden to supply reli-
gious training even at the unani-
mous request of all the parents
of the children in the school. If a
parent wishes this training for
his children, he must take per-
sonal measures to secure it. On
the other hand, when he wishes
it, he cannot be prevented from
providing for it. Nor can difficul-
ties be put in his way. If he wishes
this training to be given in close
connection with the ordinary in-
tellectual training, it would be
unconstitutional in the United
States to compel him to give it
separately. That is ordinarily the
consequence of laws which re-
quire—without an alternative—
attendance in the public schools,
and for this reason an Oregon
statute to this effect was de-
clared to be unconstitutional.

The right of custody is ordi-
narily confused with a different
but related thing, the duty of
support and care. The confusion
is natural, since the term custody
ordinarily implies this duty. The
foregoing considerations, how-
ever, must serve to show that the
two things are completely sepa-
rable.

It is an oft-told tale that the
duty of care and support of a
child was, strictly speaking, un-
known to the Common Law. Nei-
ther the child nor any next friend
could maintain an action to com-
pel the father to provide such
support nor initiate police pro-
ceedings for that purpose. An
action in assumpsit (common
counts) was not available to any-
one who had furnished such sup-
port on the parent’s default. As
in the case of education, public
opinion alone could bring the
requisite pressure. As a matter
of fact, however, the English sys-
tem had an indirect, although
not a very effective, means of

compelling the support of a mi-
nor child. Such a child if desti-
tute or a vagrant might fall on
the parish, and if a responsible
parent could be discovered, the
parish authorities could proceed
by penal measures to compel the
parent to support the child or to
contribute to its support, or to
reimburse the parish for having
supported it. The duty, therefore,
may be said to be rather one to
prevent a child from becoming a
burden on the parish and it
would exist only when such a
burden had actually devolved on
the parish. If an abandoned or
neglected child were taken care
of by a relative or a kindly neigh-
bor, no duty of compensating
this neighbor was created, and
no forfeiture of the parent’s right
to enforce all his rights in respect
of the child took place.

It may be said that almost ev-
erywhere at the present time,
this reproach has been taken
from the Common Law. By stat-
utes in most jurisdictions, and
without statutes in some, a defi-
hite duty has been imposed on
parents to furnish their children
the necessaries of life, and these
necessaries include food, cloth-
ing, medical attention, and, to
the extent already noted, educa-
tion. To this has been added in
some places adequate opportu-
nities for recreation. The extent
to which these necessaries must
be furnished is particularly no-
table. It varies with the social and
economic circumstances of the
family and, except within wide
limits, no rules can be laid down
as to what in a special case could
constitute a failure of the parent
to provide the requisite care and
support.

Failure to provide it is often
enforced by penal means. Fines
or imprisonment may be im-
posed on the delinquent parent.
Evidently a disposition to refuse
such support will amply justify
the court in terminating the
parent’s custody, and in creating



other custodians, without in any
way ending the parent’s duty to
furnish the necessary support.

Another method of enforcing
this duty exists in the right of a
third person to provide the nec-
essary care and support and to
sue the responsible parent in
“quasi-contract” for re-
imbursement. Such a right of re-
imbursement is limited to the
reasonable value of what has
been provided. It exists, how-
ever, whenever support has not
been furnished by the parent,
even though the failure may be
due to accident or circumstances
beyond the parent’s control.

An additional limitation of
recovery is based on the dislike
of officious intermeddling. No
one can recover for necessaries
furnished a child, (a) when ad-
equate necessaries have already
been furnished by the respon-
sible parent or by the guardian,
or (b) when the parent or guard-
ian is ready and able to furnish
them and would do so if notified
by the third person who has in-
tervened. Another way of ex-
pressing this limitation is that
the outsider’s claim for reim-
bursement for necessaries fur-
hished a child must be in good
faith.

Failure to furnish neces-
saries, as has been said, is often
a criminal offense. A special stat-
ute usually makes it criminal to
fail to provide adequate medical
care. Such a statute creates a
particularly delicate situation
because of the large growth of
sects which make it a religious
duty to refuse medical attention.
Friction on this point has led to
unpleasant consequences. It may
be said that, in general, religious
scruples are not an adequate ex-
cuse, if a failure to give neces-
sary medical attention is proved.
However, it is not likely, except
where serious harm has hap-
pened or is reasonably to be ap-
prehended, that this duty will be
stringently enforced.

In some states, a direct action
has been granted by statute to
the child itself, appearing by a
next friend—often a social
worker—to enforce the duty of
support and maintenance. Usu-
ally, the mere fact that such an
action has to be brought justifies
the court in an examination of the
whole complex of parent-child
relationship, which obviously
needs readjustment under the
conditions supposed to exist.

The right of custody and the
duty of support are frequently
declared to be correlative, by
which statement it is generally
meant that the one implies the
other. But this implication is only
prima facie. It frequently hap-
pens that, in the judicial reorga-
hization of family relationships
that is incidental to all divorces,
the right of custody and the duty
of support are completely or par-
tially separated.

(1) PERSONAL STATUS. It will
have been noted that while a lim-
ited right of enforcement of the
duties of a parent are sometimes
directly granted to a child, it is
extremely rare, if it occurs at all,
to find an action maintainable
against a child to enforce the
admitted legal duties of the
child. Such enforcement is left to
private action supported by le-
gal privileges and immunities.

In determining how the right
of custody is to be dealt with and
what provisions are to be made
for support and education, both
statutes and judicial decisions
frequently assert that the child’s
interest is “paramount.” It has
been shown above that this
statement is not to be under-
stood as denying a real right of
the parent, even if it runs counter
to a supposed interest of the
child. That is to say, a conflict of
interest between parent and
child will not be lightly found. It
will not be found, for example,

in many situations where under
ordinary circumstances rival
commercial interests would be
said to be in conflict. A dispute
as to custody, between a rich
relative devoted to the child and
a parent of extremely limited re-
sources who has neither been
negligent nor guilty of miscon-
duct, will always be decided in
favor of the parent.

Nor will the child’s own
wishes be consulted except in
cases of divorce and separation,
when rival claims of equally en-
titled parents must be consid-
ered. Under such circumstances,
the court within reasonable lim-
its has sovereign powers of de-
termining custody, and the
child’s interest may well be con-
sidered paramount; but the pa-
rental status must be given
weight in spite of that fact, and
where the father or the mother
has not forfeited the right of cus-
tody, a third person may only
rarely be considered.

If the child is over fourteen,
the child’s own wishes will re-
ceive serious but not controlling
consideration. And in all cases,
regard will be had to the special
circumstances. Infant children
will generally be left for a time
at least with the mother, even
though the divorce is granted
against her for her fault. Boys are
usually assigned to the father.
But no rule can be made. The
nature of the father’s occupation,
the physical environment, the
temperament of the child, must
be allowed to play a part in gov-
erning the court’s determination.

(2) PROPERTY INTERESTS. No
right of the parent over the prop-
erty of the child is created by the
mere fact of the relation of par-
ent and child. Minor children may
be donees from third persons
and, if they are old enough to
accept, title vests in them by gift
as it would in the case of adults.

Minors can be heirs by will
or by intestacy, and in such a
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case the settlement of the estate
vests title in them. All their prop-
erty rights are subject to the
same rules as the property of
adults.

Minors can make valid con-
tracts and, if it is not a contract
for labor, the chose in action cre-
ated by the contract and the pro-
ceeds of the contract are exclu-
sively the child’s and not the
parents’.

Similarly, an injury to a child,
while it creates a cause of action
in the parent, per quod servitium
amisit, creates a wholly indepen-
dent one in the child. The pro-
ceeds of the right of action be-
come wholly the child’s property.

The administration of such
property, however, may well be
placed by the court in the hands
of a guardian or trustee, and
obviously it must be so placed
in the case of very young chil-
dren. Such guardianship will fre-
quently be granted to one of the
parents, usually to the father.
While he has a certain claim to
prior consideration, it is by no
means a paramount claim. The
court will take into account all
the factors involved. One of
them, of course, is the danger of
friction and controversy if an out-
sider is made guardian of the
child’s property while the parent
is custodian of his person. At the
same time, the real danger of a
dissipation of a child’s property,
in a real or fancied belief of a
moral claim to it, is not over-
looked.

A gquestion that often arises
is whether the maintenance and
education of a child is a proper
charge on the child’s property.
The question must be answered
in the negative. The duty of main-
tenance and education devolves
on the parent and the expenses
must be defrayed by the parent

himself out of his own funds.
If there is a special kind of main-
tenance and education which it
might be desirable but not nec-
essary to give, application may

be made to the court for permis-
sion to use the child’s property
for that purpose. If the parent’s
resources are inadequate for his
other duties, on special applica-
tion the court may authorize a
partial or complete use of the
child’s property for his support
and maintenance. Except under
these circumstances the legal or
de facto administration by a fa-
ther of his child’s property is
subject to the same rules that
any other administration would
be subject to. Whether actually
a trustee or not, the father would
under such circumstances un-
doubtedly be a fiduciary and held
to a strict accountability.

Contracts made between par-
ent and child to the parent’s ad-
vantage and gifts made by the
child to the parent will be closely
scrutinized and, if there is any
reason to suppose undue influ-
ence, will be set aside.

(3) THE STATE AS “PARENS
PATRIAE". The great importance
of the family from almost every
point of view, social, religious,
economic, is frequently insisted
on in almost all legal discussions.
For that reason, family relation-
ships have been regarded as
more than other legal relation-
ships subject to a control and
reconstitution by persons
clothed with public authority.
This public authority in Common
Law countries has nearly always
been some form of court, regu-
larly modeled on the English
Chancery or directly derived from
it. An administrative agency, a
board or a division of a Ministry
is less likely to be charged with
such powers.

From what has been said, the
intervention of a court cannot be
of its own motion or based upon
any presumed reason of state
convenience or advantage. The
rights and duties in family rela-
tionship are deemed to exist in
certain persons. To end or to
modify them is as definite a pro-

cedure as to end or modify prop-
erty interests. It must be done
either as a penalty imposed for
dereliction of one sort or an-
other, or as an incident to litiga-
tion, precisely as property inter-
ests would be ended or modified.

There is, however, the fact to
be noted that when the court
assumes the control of the par-
ent-child relationship in any
given family, it accepts a perma-
nent responsibility. Even though
it acts merely to reassign the
custody and the incidental rights
and duties to the persons who
would possess them or bear
them originally, it retains a su-
pervisory capacity over the re-
constituted relationship. At any
time, when its attention is called
to the need for doing so, the
court may make whatever
changes it wishes, either at the
request of the parties concerned
or over their protests and in so
acting the court is accountable
only for a reasonable exercise of
discretion.

Where a family is constituted
in the normal and natural way,
the court cannot intervene in the
relation of father and child, ex-
cept under the conditions set by
the Constitution and the laws.
The need of improvement of the
social conditions of the commu-
nity, or the advantages which
may accrue to parent and child
are not conditions that justify
intervention, nor is the inability
of the parents to realize the high-
est ideals of parental conduct. So
long as the parental incompe-
tence does not fall below a cer-
tain standard, the family relation-
ship will not be disturbed. And
that standard involves deliberate
abuse of rights, or inexcusable
neglect of duties in specific
cases, an abuse or a neglect that
can be established almost as
definitely as guilt on a criminal
charge. Our courts are extremely
chary of assuming functions that
are so personal and delicate in
their nature.



(4) JUVENILE. COURTS. The
obvious impropriety of dealing
with the offenses of children as
though committed by adults had
long provided more or less arbi-
trary age limits for the capacity
to commit a crime, and particu-
larly to commit a felony. But the
tendency to individualize punish-
ment showed itself early in the
case of juvenile offenders. It be-
came particularly apparent that
our systems of penology were
least of all adapted to the prob-
lem of reformation and that, for
children, most prisons, however
hidden under other names, were
schools of crime. Besides the
problem of juvenile delinquency,
the problem of the abandoned or
exploited child became an urgent
and pressing one in the last years
of the nineteenth century. A
movement to create a special
type of court, which with a mini-
mum of judicial machinery will
assume the task of dealing with
children who cannot be properly
dealt with by their natural guard-
ians, succeeded first in lllinois,
and the lllinois Juvenile Court
Law has been widely copied. The
most discussed of the courts has
been that of Colorado, over
which Judge Ben Lindsay pre-
sided.

The attack on the constitu-
tionality of the laws creating
these courts was unsuccessful;
it was based on the parent’s right
over his children, the validity of
which was not questioned. But,
if the considerations stated
above were kept in mind, the
power of the court to deprive a
demonstrably incompetent par-
ent of his right of custody was
equally undoubted, and this
power was ultimately sustained.

Likewise, the attack on these
courts on the ground that they
denied due process in criminal
cases was rejected. The outcome
of a hearing in the Juvenile Court
was not a judgment of conviction
or acquittal, nor were the pro-

ceedings in any sense criminal.
The court assumed the guardian-
ship of the child, and if it com-
mitted the child to an institution,
this institution was not a prison
and the commitment was in-
tended as a means of training the
delinquent and not as a punish-
ment.

Juvenile courts, while need-
ing considerable modifications
to suit conditions of time and
space, have fully justified them-
selves. No one would seriously
advocate their abolition. In fact,
an extension of the idea to other
domestic relations is one of the
striking demonstrations of the
success of the experiment.

The control of the child’s
movements, the right to his ser-
vices, the duty of support and
care, involve the parent only to a
slight extent in any responsibil-
ity toward third persons for the
child’s actions. The Common Law
is in this regard in striking op-
position to the Civil Law under
which tort-responsibility for chil-
dren is almost universally as-
sumed and established by stat-
ute.

(1) CONTRACTS Of responsi-
bility for the contracts of chil-
dren, there has never been trace
at the Common Law. Contracts
of minors are void or voidable.
When they are voidable, they can
be avoided only by the minor. If
he chooses to assert this right,
itis on his own responsibility and
for his own benefit. The parent
is in no way responsible and, with
the exception of the labor con-
tract, may not enforce the con-
tract in any fashion.

In order to render the parent
responsible an agency of some
sort must be established. No pre-
sumption will be indulged in to
prove such an agency. A minor
child is not ordinarily clothed
with the powers of an agent for
the family and, unless in some

given case such powers have
been exercised with the express
approval or the acquiescence of
the parent, the parent will not be
responsible for unratified con-
tracts made by the minor while
assuming to act as an agent.

Evidence establishing such
an agency will be as varied as the
situations are in which it is
claimed. A parent will not be able
to shield himself behind the con-
tracts of an irresponsible minor
child if it can be shown that the
contracts were in fact made for
the parent’s benefit, even if ev-
ery care is taken to make it ap-
pear that the sole contracting
party was the minor. But there is
no general agency, even in cases
of necessity, in the minor child
for the father. In cases of neces-
sity, at the present time, goods
furnished establish a claim for
their real value, but that is on
general principles of equity and
the agency concept does not in
fact enter into it.

(2) TORTS. It is in connec-
tion with torts committed by mi-
nor children That it is most fre-
quently sought to engage the
responsibility of the father. It
may be said that on this point
there is once more a real conflict
between popular conceptions
and popular practice and the law
as enforced by the courts.

The common impression is
that parents are responsible for
injuries committed by their chil-
dren, and in many communities
such responsibility is in fact ac-
cepted by parents if the injury is
of slight consequence. In more
serious matters, however, the
claim is likely to be resisted and
from the point of view of the
Common Law may be success-
fully resisted.

Minor children—even infants
in arms—were held at Common
Law to be capable of committing
torts and were held responsible
for them to the extent of their
property. It has been supposed

51



52

that, in view of this responsibil-
ity, it was unnecessary to estab-
lish a vicarious responsibility of
the parent for the willful or neg-
ligent injuries committed by chil-
dren. The general rule certainly
is that there is no such vicarious
responsibility.

Even the fact that there has
been negligence of some sort on
the part of the parent is not
enough to create it. So, for ex-
ample, the fact that the parent
has permitted an unruly child to
be at large, where common sense
would have required him to keep
him under restraint, does not
render the parent responsible for
the child’s wrongs, unless there
is a direct connection between
the parent’s negligence and the
harm done.

If the parent has permitted
the child to be in possession of
a dangerous instrumentality and
knows or ought to know of the
likelihood that it will be used to
effect harm, a- connection be-
tween the negligence and the
injury may be said to exist and
responsibility for the damage will
in all likelihood be enforced. A
tendency has been noted in re-
cent cases to extend the vicari-
ous liability of children actually
under their parents’ custody, but
it is done rather by developing
the doctrine of proximate cause
than by any attempt at an
agency. There is no likelihood
that the Civil Law responsibility
based on the mere fact of the
relationship will be established
in the Common Law countries.

The term “emancipation,” like
many others that have become
current in discussions of family
law, has been taken over from
the Roman Law or the Civil Law
derived from it, It is used, how-
ever, in a sense so different from
that of the Roman Law that a
careful contrast must be drawn
to avoid the danger of false in-
ferences. It was used in the Ro-

man Law to describe the process
whereby a slave or a son is com-
pletely freed from the previously
existing control of his master or
father, and becomes a free man
in every respect. In the case of a
slave, the freedom attained was
somewhat qualified. In the case
of a son, it was complete. The
emancipated son became sui
iuris, a paterfamilias himself in-
stead of a filius familiar, the
owner of his own property, re-
sponsible for his own contracts
and delicts. The term has gained
some currency at the Common
Law, particularly in the United
States. Parents have been de-
clared in some cases to have the
power to emancipate their minor
children, and thereby end the
various duties and rights which
have been discussed above as
the constituents of the parent-
child relationship.

The specific situation in view
is usually that of a son or daugh-
ter nearing majority who accepts
employment in a place different
from that of the father’s resi-
dence, and lives in that place a
life necessarily independent and
self-directed. Under the circum-
stances, an active right of cus-
tody can scarcely be exercised,
and the permission of the father
to accept the employment can
readily be construed as implying
a renunciation of his property
rights to the child’s earnings.

Under the circumstances the
child is said to be emancipated.
And this term seems all the more
applicable when the parent has
himself used it or has used words
to that effect. Often the depar-
ture of the child from the paren-
tal residence is the result of a
definite quarrel. Sometimes it
may be the consideration of a
specific contract. In any case,
however, it is an emancipation
quite different from the Roman
institution of that name. It really
amounts to no more than a sur-
render of the right of custody,
and a gift by anticipation to the

son of the earnings he may ob-
tain. It is sometimes said that the
child at the same time surrenders
any claim for support, but it is
plainly evident that this claim
cannot be actually surrendered.
It was established not wholly in
the interest of the child, but in
part at least in the interest of the
community. If under the circum-
stances the parent is in fact re-
lieved from the duty of furnish-
ing the necessities of life to his
emancipated child, that can only
be on the assumption that the
gift of earnings will supply these
necessities. If as a matter of fact
they do not, the attempted eman-
cipation will be of no effect, and
the parent will remain subject to
whatever means of enforcement
the law has created for the pa-
rental duty of support.

Not only can the duty im-
posed by law not be renounced
by the father, but the right of
custody cannot be renounced, so
far as the right implies a duty to
take care. If the interests of the
child demand restraint and su-
pervisions an abandonment of
custody that involves a disregard
If these duties of restraint and
supervision is a failure of paren-
tal responsibility which the
courts may treat as a reason for
intervention.

Again, emancipation in its
proper sense is not as ir-
revocable as legitimation and
adoption. Even where emanci-
pation is recognized under that
name in Common Law countries,
it is essentially revocable in char-
acter. Whenever, the parent
wishes, he may resume his cus-
tody, regain his claim to unac-
crued earnings and all the other
rights that have been temporarily
suspended. If the emancipation
indicates a disposition to evade
parental responsibility, the court
may find in it a reason for termi-
hating the parent’s right of cus-
tody. But this termination will not
be effected by the emancipation
itself.



In the foregoing, the term
parent-child has been used gen-
erally. It is evident, however, that
in all the discussion the relation-
ship referred to is that between
the parent and the minor child.
Upon attaining majority, the le-
gal relations between parent and
child, as far as the rights of cus-
tody, education, or punishment
and the duties of support and
care are concerned, are automati-
cally terminated. In these matters
the relation is precisely the same
as though no kinship existed.

On the other hand, the law
does not ignore the fact that
blood relationship still subsists.
The relationship clearly subsists
in regard to the canonical im-
pediments to marriage and in
regard to succession on intes-
tacy. Nor will it be ignored in
equity. Contracts between parent
and child, transactions between
them advantageous to one or the
other, will be scrutinized with the
fact of relationship in mind, and
sometimes be avoided because
of that relationship. Similarly the
relationship will enter into the in-
terpretation of other transac-
tions and determine whether an
act does or does not constitute

a resulting trust, or whether an
implied promise to pay for ser-
vices can be construed from the
facts.

Although in general the in-
terest of the parent in his child’s
earning power and his duty to
support his child are ended at
maturity, there have been im-
posed in recent times reciprocal
duties to support on parent and
child. These duties are wholly
statutory. They are part of a gen-
eral plan to provide for the relief
of incapacitated or destitute per-
sons. A destitute parent, who
cannot support himself by his
own exertions or property, must
be supported by his adult chil-
dren to the extent of their power,
and some public authority is
clothed with the power of enforc-
ing this support, if necessary, by
penal measures. A destitute
adult child has a corresponding
claim on a parent.

Just as the relationship of
parent and child is terminated,
to the extent indicated, by ma-
jority, so it is terminated by the
marriage of the child. The age at
which a valid marriage can be
entered into, usually called the
age of consent, is generally lower
than the age of majority for

women, and in many states for
men as well. Upon marriage, so
many new duties and responsi-
bilities are assumed that it would
be highly undesirable and im-
practicable if they were compli-
cated by the continued existence
of the duties and rights of the
parent-child relationship. The
age of consent usually implies
that a marriage can be entered
into without the parent’s con-
sent. There usually is, however,
another and a lower age limit in
which marriage with the parent’s
consent is also valid. Such a mar-
riage has exactly the same effect,
even though the new couple will
remain for an appreciable time
minors in regard to their prop-
erty interests. The new relation-
ship of husband and wife, estab-
lished during minority, does not
terminate the parent-child rela-
tionship, but is paramount to it
whenever the duties and rights
created by the two conflict. If ei-
ther of the young persons be-
comes widowed while still a mi-
hor, the parent-child relationship
nheed not be resumed, for, strictly
speaking, it was never abro-
gated.
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Part 11, Chapter 11

The position of illegitimate
children in most of the feudal
countries was complicated by
questions of equal marriages and
the tendency to caste-feeling
which a stratified society creates.
A counter force was present in
the ordinary emotions of paren-
tal affection, and even in the an-
cient and deep-rooted popular
theory of heredity which ascribes
to the father the greater—in fact
the sole—influence in the trans-
mission of hereditary qualities.
These forces are, as is obvious,
in contradiction with the feudal
emphasis on rank of both par-
ents, but no attempt at reconcili-
ation was made, nor did such an
attempt seem necessary.

To the Canon Law, for the
purpose of computing degrees of
kinship as impediments to mar-
riage, legitimacy was irrelevant.
The fact of birth or procreation
was enough. The Canon Law did,
however, recognize illegitimacy
in regard to inheritance which
was also within the jurisdiction
of the Ecclesiastical Courts. And
since illegitimacy implied illicit or

lllegitimate &
Foster Children

at any rate irregular sexual con-
hection, it involved immorality in
the parents, and consequently it
implied a moral taint of some
sort that could not be ignored
even in regard to the offspring.

For the Feudal Law on the
other hand, legitimacy was a
matter of first-rate importance.
Tenure of land always retained
something of the nature of the
Roman Precarium, the tenancy
by sufferance, which played a
large part in creating the insti-
tution of feudalism. This ancient
situation was perpetuated in
some of the feudal incidents,
such as relief, primer seisin and
the like. Besides, by feudal
theory, the right of controlling
marriage and devolution was of
practical importance in view of
the personal bond which was
assumed to exist between every
lord, and every vassal.

There was also the attitude
of the feudal curia to be con-
sidered. All the persons there
who held by equal tenure from
the same lord and were each
other’s “peers,” pares, rated their
dignity highly and resented the
presence of a man who had mar-
ried below his rank,

disparagium. Provisions against
“disparagement” loom large in
Magna Carta. Children of such
disparaging marriages did not
succeed to the fief in most parts
of feudal Europe, even when the
marriage was canonically valid,
as, for example, the “morganatic
marriage.” A fortiori children of
a wholly uncanonical union
would be quite excluded.
Because of the fact that in
feudal theory a man’s position in
the community depended on his
tenure, the status of illegitimacy
was a source of revenue to the
lord of the estate. Not being an
heir actual or expectant of a ten-
ant, he was merely a tolerated
sojourner like a foreigner, and
could be made to pay a tax for
the privilege of remaining there.
The Church, however, in the
interests of morality, strongly
encouraged the late Roman in-
stitution of legitimation by sub-
sequent marriage. The feudal
courts fought against it, but on
the Continent in general the in-
stitution was widely accepted for
all but the highest grades of the
feudal system. Not only moral-
ity, but the desire to place
illegitimates under proper care,



contributed to this effort to fa-
cilitate legitimation. A special
ceremony, such as placing a
cloak over the illegitimate child,
on the marriage of the parents,
was common and gave rise to the
name of “mantle-children” for
those so legitimated.

In England, however, the
Church was unable to effect this
result. In a famous council at
Merton in the great men specifi-
cally repudiated legitimation
against the pressure both of the
King and the prelates, and the
words in which they rejected it
“nolumus leges Angliae mutari”
became historic, and controlled
English law until the most recent
times. The other feudal institu-
tion, the limitation of the rights
of children born of an unequal
marriage, was never adopted. A
disparaging marriage might be
awrong done by those who were
responsible for it, and a cause for
justified complaint, but it was a
valid marriage in every way, both
in the Church courts and in those
of the Common Law.

The Common Law, therefore,
in general made no distinctions
among the two groups of chil-
dren. A child was either legiti-
mate or illegitimate and he was
one or the other completely. And
whatever status he had at birth
he retained permanently. There
was no way in which—except
later by Act of Parliament—a bas-
tard could be legitimated. The
status depended wholly on the
validity of the marriage of the
parents. If at the moment of
birth, the parents were lawfully
married, the offspring was legiti-
mate. The time of conception was
irrelevant. The lawfulness of the
marriage was the issue. What
constituted a lawful marriage
was one of the sharp controver-
sies of the time, and will be dis-
cussed later. Here it is merely
hecessary to state that if in fact
the marriage was unlawful,

whether because of a canonical
impediment known or unknown,
or because of the absence of
ceremony when a ceremony was
essential, the child of the mar-
riage was illegitimate. The puta-
tive marriage was not recog-
hized, and good faith was quite
irrelevant.

Again, if the marriage though
valid when made was sub-
sequently annulled for what was
called a “diriment” impediment,
i.e., force or fraud, the annulment
went to its inception and the chil-
dren born during the marriage
were retrospectively rendered il-
legitimate. No change was made
in this harsh rule until modern
times.

The position of the bastard
at Common Law was particularly
difficult. The Roman Law and
most of the other systems had
recognized at least the relation-
ship of parent and child, between
the bastard and his mother. The
Common Law did not. The bas-
tard was filius nullius. He had no
family relations whatever by right
of birth, neither father nor
mother, neither brother nor sis-
ter nor collateral kinsmen. The
only family relationships he
would possibly have were those
he created himself by a valid
marriage and the birth of chil-
dren in such a marriage.

It was not, however, any part
of the law’s purpose to dis-
courage proper provision for an
illegitimate. When the “rationabi-
lis pars” existed in the English
law of inheritance, such provi-
sion was a little difficult, but
when complete liberty of testa-
tion was established, no restric-
tion was made as to persons ca-
pable of receiving devises or
legacies, and parents desiring to
create trusts or make gifts to
illegitimates were in no danger
of having the transactions
avoided. It must be pointed out,
however, that despite the legal
disabilities just mentioned the
position of an illegitimate son of

a man in the upper ranks of the
feudal system was not as de-
graded as the legal restrictions
would seem to indicate. The bas-
tard of a king or a great noble,
while obviously below the rank
of his legitimate brothers, did
not lose altogether the prestige
of his father’s rank. He was en-
titled to bear his father’s arms
with a “bend sinister,” and he fre-
quently received a definite grant
of lands which gave him a full
position in the feudal commu-
nity.

The conditions under which
the American colonies were
settled made it quite impossible
for the English legal attitude in
regard to illegitimate children to
be completely transferred. Nei-
ther the insistence on prescribed
rules for valid marriages nor the
emphasis on the feudal position
of a bastard was practicable
where frontier conditions pre-
vailed.

When Common Law doc-
trines became the ruling prin-
ciple of colonial courts, the Com-
mon Law rule as to the disabili-
ties of bastards and the impos-
sibility of legitimation were fre-
quently asserted in books.
Whether they were actually ap-
plied in practice is more doubt-
ful. At all events, after the Revo-
lution, statutes mitigating the
disabilities appear very often.
Almost everywhere the natural
relationship between the bastard
and his mother was fully recog-
nized.

By this fact alone the bastard
ceased to be filius nullius, since
this relationship carried with it
the complete group of con-
sahguineous kinsmen on his
mother’s side. Full rights to sup-
port and inheritance on intestacy
went with the recognition.

Similarly, the power of legiti-
mation was early accorded by
statute. Legitimation by subse-
quent marriage of the parents
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has been adopted in most juris-
dictions, as fully as at the Canon
Law. Again, legitimation by for-
mal recognition of the father is
facilitated in many states. In
some, a written statement of rec-
ognition is required. In a great
many, all that is necessary is a
statement to that effect, accom-
panied by conduct toward the
child that is the same as towards
a legitimate child. Taking the
child into the family is generally
enough to establish its legiti-
macy. Such a recognition differs
materially, as we shall see, from
the mere adoption of a stranger.

It may be noted that a recog-
nition of legitimacy cannot be
revoked. It is not the grant of a
status by the father. It is a mani-
festation of a relationship which,
in the absence of fraud, he will
not be allowed to contradict.

A very few states have taken
the radical step of abolishing the
status of illegitimacy altogether.
By these statutes, an illegitimate
child is in every respect as fully
the son of his father as of his
mother and is so for every pur-
pose, including that of inherit-
ance. The only situation in which
an illegitimate is placed at a dis-
advantage is the case in which
the father is married to awoman,
other than the child’s mother.
The illegitimate child does not in
that case possess the right of
residence with the father, if the
latter’s wife does not consent,
but in regard to support he may
make precisely the same claims
as his legitimate brothers and
sisters and they will be enforced
as fully, directly and indirectly,
as if he had been legitimate.

These statutes are too recent
to enable us to determine their
effect on the social life of the
communities in which they were
passed.

A right of support is granted
illegitimates in many juris-
dictions, whether or not they are
acknowledged and legitimated.
An action to enforce a claim to

support may be brought by the
illegitimate himself, and compen-
sation for necessaries furnished
him may be demanded. Again,
without a full recognition of le-
gitimacy, an acknowledgment of
the relationship—usually in writ-
ing—will sometimes give rights
of inheritance or intestacy, even
if it gives no more.

The consequences of illegiti-
macy were so serious at the Com-
mon Law that the courts in-
dulged every presumption in fa-
vor of legitimacy, and rarely ex-
cept on the strongest evidence
reached a conclusion that would
bastardize the issue of a union.
The rule of the Roman Law, pater
est quem nuptiae demonstrant
was never completely adopted by
the Common Law courts, but an
analogous presumption was de-
veloped. It was declared that no
evidence would be received in
regard to a child’s illegitimacy if
the parents were married when
the child was born and if the
husband was “within the four
seas,” i.e., within Great Britain,
at any time at which conception
might have taken place.

This presumption has been
adopted in most of the American
states rather as a rule of law,
than a true presumption. It is not
evidential in character, nor does
it take the place of evidence. It
expresses the court’s distaste for
controversies which are found to
be disagreeable and degrading
to the parties who take part in
them, and in which the chief bur-
den of an adverse decision will
be inevitably borne by an inno-
cent person. Such controversies
are therefore forbidden, when-
ever there is even a possibility
that they may be unjustified.

Usually, in the United States,
the condition is not the residence
of the husband at the time of
conception, but the fact that at
that time the parties were living
together, that access was pos-

sible and that the husband was
not at the time demonstrably
impotent. The terms in which the
statute is couched generally
make it absolute under the con-
ditions mentioned, but judicial
interpretation has added one or
two additional qualifications
based on common sense. The
birth of a mulatto child to two
white or two black parents, even
if not provided for as an excep-
tion to the presumption, will
doubtless compel it to be disre-
garded.

Frequently the statutes for-
bid the legitimacy to be ques-
tioned, even if it is questionable
in general, by the husband or
wife or their privies. This again
is based on a consideration of
the decencies of litigation, rather
than on rules of evidence.

The Common Law rule that
the bastard is filius nullius was,
as we have seen, disregarded by
the Church Courts when kinship
was at issue for purposes of mar-
riage. It was also disregarded by
the public authorities when the
question of assuming the burden
of support of a foundling was
concerned.

The mother of an illegitimate
child would be heard to declare
who the father was, and, in such
a case, the parish authorities
might proceed against the puta-
tive father to require him to sup-
port the child or to give a bond
which would ensure its support.
Obviously, testimony of the sort
mentioned is to be received with
caution, and usually the proper
authorities demand corrobora-
tion. But when they are satisfied
that the parentage has been
proved, the parish may demand
protection against an unneces-
sary burden in this case as it can
in the case of an abandoned le-
gitimate child. These proceed-
ings, usually called filiation pro-
ceedings, are now regularly
taken before a court—often a



special court for domestic
cases—and are in the full sense
legal proceedings. A judgment
declaring the filiation is in con-
sequence as fully valid as any
other judgment of that same
court. Further the matter be-
comes res judicata and cannot
be questioned aliunde. Once the
relationship is established the
child is entitled to whatever
claims illegitimate children have
in that particular jurisdiction.

The Common Law knew no
adoption, any more than it rec-
ognized legitimation. The Civil
Law, on the other hand, had
taken over from the Roman Law
an elaborate scheme of adoption
together with many technical
rules on the subject.

Adoption must be distin-
guished from the mere assum-
ing of the care of a child who is
not the child of the foster-par-
ents. Such assumptions out of
sheer human kindliness are com-
mon, and are particularly com-
mon in case of emergencies. An-
other motive might of course
exist. There might be a definite
wish to possess the services of a
new member of the family. When-
ever such an assumption of care
over a minor child takes place, if
there has been no real adoption,
no legal rights of any kind are
created, no matter how long the
situation has existed and how
strong an attachment has grown

up between the child and the fos-
ter parents. Any person lawfully
entitled to custody of the child
may at any time remove it. The
foster parents may at any time
eject the child, or surrender him
to the proper public authority.
Any control of the child’s services
can be justified, if at all, only on
the theory of a contract in which
the consideration is the care and
maintenance furnished.

The loose employment of the
term “adoption” to describe a
situation not amounting to adop-
tion makes it necessary some-
times to overemphasize the le-
gal distinction. The facts of the
situation will not be ignored by
the court when it has resumed
the custody of a child. In deter-
mining the child’s future cus-
tody, it will take into account any
relationship in which what
amounts to parental care and fil-
ial affection have been shown
between persons who have no
legal claims on each other.

The relationship is merely a
de facto one of foster parents
and child even when there is a
real kinship between them.
Grandparents, aunts, and uncles
cannot adopt a child by the mere
process of permitting it to live
with them, any more than can
total strangers.

While the Common Law knew
no rules of adoption, the Ameri-
can communities found it neces-
sary to establish them. Almost
everywhere, statutes have been
passed permitting both married
couples and unmarried persons

to adopt minor children. As a
rule, special conditions must
exist to enable this to take place.
There usually is a maximum age
limit. The assumption of the new
relations must follow set forms.
The court conducts an investiga-
tion both of the character of the
applicants and of the conditions
which impel them to make the
application. If the child to be
adopted has living parents, a
written surrender of all claims
must be made before an order
for adoption will be issued.

When adoption is completed,
the adoptive parents and child
have fully the rights and obliga-
tions toward each other that they
would have if the child had been
the legitimate and natural child
of the adopters. The adoptive
child does not become the
brother or sister of the other chil-
dren of the adopters, except de
facto, and certainly not so far as
the impediments to marriage are
concerned. But except in this re-
spect, no change is made in the
family relationships of the per-
sons concerned. The adoptive
child acquires no new grandpar-
ents, uncles, aunts or collaterals,
but retains whatever relationship
of this kind he possessed before
adoption, either by consanguin-
ity or affinity.

Adoption, like legitimation, is
irrevocable. Misconduct of the
child or incompetence of the par-
ents may justify the intervention
of the court, but no more than
in the case of natural relation-

ship. [
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Part I, Chapter IV

Husband & Wife

Most of the special rules gov-
erning the relation of husband
and wife were created by the
ecclesiastical courts. Marriage
and divorce were the most im-
portant topics of the Canon Law,
and an enormous volume of lit-
erature in Latin on the subject
already existed before the Com-
mon Law took shape. The rel-
evant rules to a large extent were
taken over by this law before and
after the Reformation.

From the point of view of so-
ciology and anthropology, the
relation of husband and wife is
first of all the fact that between
these two persons of opposite
sex, sexual intercourse is licit,
and between any man and
woman not so related it is illicit
and to a greater or less degree
illegal, that is, subject to penal-
ties of one kind or another. In the
occidental family, monogamy is
the rule, and with certain special
exceptions, the relation of hus-
band and wife can exist only be-
tween one man and one woman
at any particular time.

This basis of licit sex rela-
tions is of great legal importance,
greater than the part it plays in
formal discussion would indi-
cate. Legal writers and judges are

somewhat prone to pudicity and
are inclined to omit, as much as
possible, reference to all matters
that concern sexual intercourse.
While the sexual basis of the re-
lation ought at no time to be lost
sight of, there is another socio-
logical aspect which is perhaps
of equal importance in modern
communities.

In modern western commu-
hities, which in this respect dif-
fer from communities in other
places and of other periods of
time, it is correctly assumed that
every pair of husband and wife
forms the nucleus of a separate
economic and social establish-
ment. Every community is a com-
bination of such establishments,
and the fact that the center of
each of them is an adult couple
of husband and wife is as much
the background of the law of the
family as the fact of the sexual
relations permitted between this
couple. While frequently there
may be several such couples in
any one establishment, that is
not the rule, and in the majority
of cases one such couple only is
found.

From the point of view of the
law, every such couple consti-
tutes a family, whether living in
a separate establishment or not.
And no other persons are mem-

bers of that family except the
children born to the wife while
the relationship continues, pro-
vided husband and wife are liv-
ing together at the time of con-
ception. To these must be added
legitimated and adopted chil-
dren, taken into the household
by the husband and wife while
the relationship still subsists. In
both cases, of course, the chil-
dren are legally members of the
family only during their minor-
ity. Since, therefore, a family or-
dinarily cannot exist except
when there are a husband and a
wife and only by virtue of the re-
lation of husband and wife, the
creation, continuance and
dissolution of that relation are of
vast legal consequence.

It has been frequently de-
clared that this form of family
organization has a value in itself,
that its legal maintenance and
protection may override the in-
dividual interests of the persons
that compose it and often other
individual interests. Modem leg-
islation is occupying itself to an
increasing degree with social
regulation, and for that reason,
the nature and value of the ex-
isting family organization is
more and more frequently being
subjected to judicial scrutiny.
The prevalence of divorce in the



United States, and to a lesser
degree in England, and the con-
sequent increase in “broken
families” has given the present
social structure a distinct color-
ing, but the assertion of the
unique value of the monoga-
mous family, and the importance
of securing its continuance and
preventing its disruption, is still
a cardinal tenet of the law, as it
is still a fundamental principle of
western social economy.

The act or transaction by
which the relation of husband
and wife is created is called mar-
riage. Vigorous controversy has
at all times existed about its na-
ture and its legal analogues. The
discussion of these questions
may be temporarily postponed in
order to examine very briefly the
contract to marry, the “espous-
als” or “fiancailles.”

The actual transaction of be-
coming married follows, gen-
erally after an appreciable inter-
val, a contract to marry. The situ-
ation of persons who are under
obligation to be married in the
future is, at Civil Law, not differ-
ent from that of any other per-
sons who have assumed mutual
contractual obligations of future
performance. But at the Canon
Law, and in ordinary social life,
the situation of persons under
these obligations is of a special
sort. They are in a definite sta-
tus, described as being “affi-
anced” to each other, or “en-
gaged,” and a certain change in
their relations or legal powers is
effected by entering this status.

At Roman law the contract of
espousal, the sponsalia, was the
only consciously made contract
in relation to marriage, because
the actual marriage itself, the
beginning of conjugal relations,
was regarded as much more like

a delivery of a res than a contract.
The sponsalia were made by the
parents of the bride and groom,
and while the consent of the
bride and groom was in later
times regarded as essential, this
was certainly not so in the ear-
lier stages, and was strictly
speaking not a part of the con-
tract in the proper sense, at any
time. The young persons were
“promised,” sponsus, sponsa,
(from which our word “spouse”
comes). They did not do the
promising. This in effect was the
situation in the Middle Ages as
far as the upper classes of the
feudal system were concerned.
Marriages were contracted for by
the guardian (i.e., the feudal lord)
or by the parent, and this con-
tract was often made when the
persons to be married were little
children, so that their consent
could not enter into the question
at all. If the marriage did not take
place when the bride and groom
reached marriageable age, often
as low as fourteen, the breach of
contract occasioned was commit-
ted by the parents or guardians.
In the case of orphans or widows,
the right to determine the mar-
riage, the maritagium, was a
valuable feudal incident much
prized by the feudal lord who
owned it. It could be transferred,
sold or pledged in whole or in
part.

The orphan or widow at first
had no legal right to refuse the
proffered marriage except for the
single reason of disparagement,
i.e., a marriage with a person of
lower rank. A failure to marry was
a feudal offense for which a fine
might be inflicted. Indeed, this
fine might represent the
consideration given by the ward
in order to marry according to his
own choice.

In ordinary cases, when the
father of the marriageable son or
daughter was alive, the wishes
of the persons to be married
were doubtless in fact given
greater consideration, but the

validity of the contract by which
the marriage was disposed of
was not affected by the refusal
of the persons directly con-
cerned.

Church influence modified
this so that by the sixteenth cen-
tury the contract was more and
more thought of, in the secular
law as in the Canon law, as made
by the persons themselves who
were to be married. An actual
contract to marry between the
parties had always been recog-
hized by the church, a contract
quite apart from the “sponsalia’
which the parents or guardians
entered into. This contract was
particularly contrasted with the
marriage itself in a way to be dis-
cussed later.

As far as the Common Law
was concerned the contract cre-
ating the engagement was dealt
with as a special sort. The Stat-
ute of Frauds required contracts
in consideration of marriage to
be proved by a written memoran-
dum, but it excepted mutual con-
tracts to marry. Breach of the
contract was actionable on either
side, and, in view of the very con-
siderable economic advantages
to the husband in many mar-
riages, the damages to the dis-
appointed groom were, if any-
thing, more readily estimable
than those to the bride. But in
ordinary practice, actions for
breach of such a contract, the
“breach of promise” of common
parlance, was regularly brought
by the woman, and not by the
man. There is even authority for
holding that it could not be
brought by the man.

In an action for a breach of
contract to marry, an offer to
carry the engagement out was
usually a complete defense, even
if the contract had actually been
breached. On the other hand,
arrest on mesne process and
body execution survived in these
actions when they had been abol-
ished for other contractual suits.

Recourse to this action be-
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came a great abuse throughout
the nineteenth century, and be-
came little better than a sort of
blackmail. The type of evidence
adduced appealed particularly to
sensational journalists and mor-
bid curiosity seekers, and the tri-
als were often public scandals.
A concerted movement to abol-
ish them has recently been mak-
ing considerable headway in the
United States; many states have
m fact abolished them, and the
number is likely to be much in-
creased.

The status of being affianced
or engaged has certain other ef-
fects on the legal relations of the
engaged couple. A gift made be-
tween them is generally taken to
be conditional and to be made
with a view to the coming mar-
riage, the donatio propter
nuptias of the Romans. If the
marriage does not in fact take
place, the gift becomes void and
a right to demand its return is
created. This is especially true of
the typical engagement gift of a
ring. None the less suits for this
purpose are not encouraged. The
tendency of the courts is to re-
gard the duty to return as a
moral rather than a legal one.

Seduction of an unmarried
minor daughter was a tort which
created a claim for the father on
the basis of loss of services. No
action would ordinarily accrue to
the seduced girl. Her consent
deprived her of the power to
characterize the seduction as a
wrong done to her. But if the se-
duction was effected by means
of a promise to marry, a right of
action was usually secured by
statute for the seduction ir-
respective of the breach of prom-
ise, and this right of action has
survived even in those jurisdic-
tions which have abolished the
breach of promise suit. Besides
the civil suit, a great many juris-
dictions made seduction by
means of a promise to marry a
criminal offense.

The later Common Law on
the subject of marriage inherited
from the Canon Law a vast learn-
ing on the distinction between
contracts of marriage per verba
de futuro and per verba de prae-
senti. The former was the con-
tract to marry already discussed
in part on its secular side and
with a view to its consequences
in the secular courts. The latter
was the marriage itself.

The distinction is taken from
the Sentences of Peter the
Lombard, Bishop of Paris in the
twelfth century, a contemporary
and a rival in canonical author-
ity of Gratian himself. Peter’s
doctrine was not the one prevail-
ing everywhere, and it differed in
one or two important matters
from the doctrine set forth in the
Decretum of Gratian which be-
came the foundation of the
Canon Law itself.

The contract to marry per
verba de futuro bound the par-
ties, and as far as the Church
went, bound them indissolubly
unless they had been formally
released from the obligation. In
the secular courts—in late
times—such a contract could be
enforced only by a suit for dam-
ages sustained. But in the church
courts, an approach to a specific
performance was obtainable. The
defaulting person was admon-
ished, and by an appeal to his
conscience pressed strongly, to
fulfill his promise. In the last re-
sort he might be threatened with
excommunication, a matter of
the most serious consequences
both in the spiritual community
and in the secular.

Persons so bound were
united in fact. They were so much
united that the existence of this
bond rendered both persons in-
competent to marry any one else
canonically. It was the much dis-
cussed “impedient impediment
of pre-contract.” A marriage en-
tered into while the impediment
was effective was not merely

voidable. It was void. It was a situ-
ation that was notoriously of fre-
quent occurrence and created
difficulties. One of the most ur-
gently advocated of the canoni-
cal changes, after the breach
with Rome, was the abolition of
pre-contract as an impediment.

The contract per verba de
futuro did not merely create an
impediment. It could be turned
at once into a complete marriage
by the mere fact of cohabitation,
the copula. This apparently-al-
though the point is disputed—
did not necessarily mean sexual
intercourse. It meant merely that
the persons who had agreed to
marry actually began living to-
gether and assuming the actual
obligations, of such living to-
gether. As soon as this took
place, they were husband and
wife in the fullest sense, and the
relationship so begun was indis-
soluble except by the death of
either of the parties.

The other type of marriage
set forth in the Sentences was
the marriage per verba de prae-
senti. The contract here con-
sisted in a mutual agreement to
assume the status and the mu-
tual relations of husband and
wife at once. It was complete as
soon as the agreement was
reached. However, since it was
exhaustively performed as soon
as made, it could be likened to a
mutual tradition of conjugal
rights between the parties, and
did in fact resemble the transac-
tion to which it was frequently
likened in discussion, the sale of
a specific chattel for a definite
sum of money.

As far as the Canon Law was
concerned these two contracts,
per verba de futuro cum copula,
and per verba de praesenti cre-
ated the relationship of husband
and wife. No more was needed
as far as the effects of marriage
came. Sexual intercourse be-
tween either of the parties and
anyone else was adultery. The
child born to the wife was the



legitimate child of the husband.
Where a rationabilis pars existed
it fell to the wife at the husband’s
death. The disabilities of cover-
ture at once accrued. While this
was in general the accepted
Canon Law in England, there
were doubts raised. Was a church
ceremony necessary, a celebra-
tion in facie ecclesiae? It was
maintained by many authorities
that it was, and that a merely
consensual marriage even per
verba de praesenti did not do
more than bind the persons to
each other just as a mere engage-
ment to marry might do.

The English ecclesiastical
courts in the main held that the
marriage was valid by the agree-
ment to assume conjugal duties
at once, or by the assumption of
such duties after a mutual en-
gagement, but that the assump-
tion of the status imposed on the
parties a strong religious obliga-
tion to have the marriage cel-
ebrated in facie ecclesiae. The
ceremonial, and the Mass which
was celebrated on the occasion,
added nothing to the legal valid-
ity of the marriage, but did in-
vest it with the sanctity of church
approval and were a means of
edification for those who took
part as well as for the whole com-
munity.

The relation of dower to the
celebration in facie ecclesiae will
be discussed later.

The obligation to have a mar-
riage which had been constituted
by consent celebrated by a
church ceremonial, like all other
religious obligations, could be
enforced by ecclesiastical sanc-
tions, effective enough in an age
of faith, but less effective when
the church’s authority became
lessened. During the seven-
teenth century consensual mar-
riages which were followed by no
ceremony at all were common
enough, and churchmen of the
Church of England found the
situation highly deplorable. The
situation was rendered more se-

rious by the rise of dissenting
groups who in most cases re-
garded the ceremonial marriage
as desirable but not a bounden
religious duty.

In Scotland, particularly, the
establishment of Presby-
terianism as the state religion
made the consensual marriage
almost the rule. During the sev-
enteenth century, therefore,
when the American colonies were
being settled, the Scottish prac-
tice must have had an additional
effect on the growing English
practice because of the union of
the two kingdoms. One of the
effects would be an examination
of the question from the point
of view of English Canon Law and
this, as has been said, would con-
firm rather than weaken the ten-
dency to treat marriage as a con-
tract that had an effect quite
analogous to other well-known
contracts.

Finally the difficulties created
by consensual, unrecorded and
unpublicized marriages were
met in England in 1753 by the
passage of Lord Hardwicke’s Act.
This expressly exempted Quak-
ers and Jews, and had no appli-
cation whatever to Scotland, Ire-
land or the Colonies. The result
was to make clandestine mar-
riages difficult except for those
who could escape to Scotland
where Gretna Green just across
the border became the haven of
runaway couples. Lord Hard-
wicke’s Act was several times
amended and new conditions
added, but the existence and
validity of consensual marriages
in England before 1753 was still
a subject of frequent legal exami-
hation. The overwhelming weight
of authority was that they had
been valid, and it would doubt-
less have passed generally as an
historical fact if in the long case
of Regina v. Millis in 1843, a dif-
ferent determination had not
been arrived at, because of the
fact that the House of Lords was
equally divided. The correctness

of the decision in the particular
case may be admitted without
accepting the in-correct histori-
cal assumption on which it was
based.

Since Lord Hardwicke’s Act
did not apply to the Colonies, the
consensual marriage was quite
generally recognized there. The
particular conditions of colonial
life would have made insistence
on a ceremonial marriage a vir-
tual impossibility, and it was not
in fact insisted on. The terms
“Common-Law marriage,” “Com-
mon-Law husband,” “Common-
Law wife” seem to have come into
general use for this consensual
marriage.

Not only did the require-
ments of a religious ceremonial
not prevail in the Colonies be-
cause of physical difficulties, but
there was a strong religious
movement against it. The ex-
treme Puritans, known as
Brownists, to which group the
Plymouth colony belonged, held
to the private character of mar-
riage—and indeed of divorce—as
a religious dogma and insisted
on it. Even less intense sectaries
maintained that the religious
ceremony was an ecclesiastical
usurpation devised for purposes
of profit and power. At any rate,
except in Virginia, there was no
strong tendency toward adopt-
ing Lord Hardwicke’s Act.

None the less, many religious
denominations constantly
preached the desirability of a re-
ligious ceremony or at least of a
religious benediction of the
couple, and in many cases per-
sons married by mutual consent
also went through a religious
ceremony to satisfy religious
scruples. This fact undoubtedly
contributed to the loose popu-
lar usage of using the expression
“Common-Law marriage” as a
euphemism for a wholly illicit
union.

In the latter part of the nine-
teenth century, the abuse of the
informality of the consensual or
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common-law marriage became
greater and greater, particularly
on the death of a wealthy man
reputed to be a bachelor. The
statement of a woman who
claimed to have been the com-
mon-law wife of the decedent
was often the only testimony
available, and it was difficult to
refute. A great many jurisdictions
therefore—and the number is
increasing—abolished the com-
mon-law marriage and made a
ceremony a statutory require-
ment. In some states the ceremo-
hial requirement was omitted in
certain cases, or a written and
attested declaration was per-
mitted in its place. Constitutional
difficulties were raised and some-
times with success. In the main,
however, it may be taken as a fact
that these statutes are constitu-
tional and that the common-law
marriage in the United States is
likely to disappear completely.

The contract of marriage,
even as a consensual contract,
is not treated in law as other con-
tracts are treated. Not only it can-
not be rescinded by a counter-
contract as any other contract
could be rescinded, but there are
particular provisions by which its
exceptional character is empha-
sized.

Since the middle of the nine-
teenth century it has been an
actionable tort to induce a
breach of any contract. But it
usually involves no liability for
preventing a contract from being
made, except in cases of re-
straint of trade. Nor obviously is
it a tort to induce a contract. Both
acts, however, are frowned upon
by the law as far as marriage is
concerned. Any agreement in
restraint of marriage is wholly
void. Any provision in a will re-
quiring a person not to marry as
a condition of receiving a be-
quest is invalid, and the condi-
tion is disregarded.

In the same way, marriage
brokerage contracts are void as
against public policy. This is the

case when the promise of reward
is made to a person who is not a
professional marriage broker.

The underlying doctrine is
that the public interest in the
marriage contract requires that
there be no inducing cause ex-
cept the mutual desire of the
parties to be married. Equally, it
is a matter of public interest that
no difficulties be created by any
outside pressure or agency. The
general policy of the law, now
somewhat qualified by steriliza-
tion statutes and eugenic re-
quirements for licenses, is to
encourage marriage. The an-
nhounced reason was formerly
that of increasing the population,
a reason no longer much in evi-
dence in view of the obvious dan-
gers of overpopulation. But it re-
appears in legal discussion and
is a definite vestige of the former
Church control of marriage
which necessarily founded its
doctrine on the Biblical command
to increase and multiply.

The purpose of the ceremony
as well as of a written declara-
tion was to provide indisputable
evidence that a marriage had
taken place. Generally the stat-
utes that make a ceremonial
marriage necessary—and often
where a ceremonial marriage was
not necessary in law, but was in
fact entered into—required a re-
port of the fact by the officiating
clergyman or public official, and
provided means for recording
such reports. Usually a penalty
was imposed for failing to file the
report, but the failure in no way
affected the validity of the mar-
riage.

But besides the formality of
the ceremony and the require-
ment of a record, an increasing
number of states have by stat-
ute required a license to be pro-
cured in advance of the cer-
emony by the persons intending
to marry. The purpose of the re-
quirements of the license was in

part to give public notice and en-
able legal impediments to the
marriage to be discovered, and
in part to discourage hasty mar-
riages by requiring a period of
time to elapse between the an-
nounced intention and the mar-
riage.

This latter purpose was par-
ticularly obvious in the states
which require several days to
elapse between the license and
the marriage. Indeed the popu-
lar name for a statute with this
requirement, the “Gin-Marriage
Law” is sufficiently expressive.
There is little doubt that in a cer-
tain measure the statutory pur-
pose has been accomplished al-
though not as fully doubtless as
was hoped.

If the license has been im-
properly granted to persons who,
under the law of the state, are
incapable of being married, such
incapacity is not removed by the
license. False statements as to
residence or age or other mat-
ters which do not concern a posi-
tive legal incapacity, while they
subject the declarants to penal-
ties, do not affect the validity of
the marriage. It is likely, however,
not only that it is misconduct on
the part of the officiating cel-
ebrant to perform a marriage
without a preceding license, but
that the ceremony is invalid and
that persons so married do not
become husband and wife.

Age, celibacy, citizenship,
religion, relationship and, in feu-
dal times, rank, were the only
prerequisites to contracting a
valid marriage. In modern times,
the spread of a scientific study
of population has created a new
requisite, physical and mental
fitness. To a certain extent, these
things were already provided for
in the power to annul a marriage
for insanity or impotence or
fraud existing at the time of the
marriage itself. But the new prin-
ciple went much farther and



based itself on a scientific study
of the means of securing higher
quality of population, or at any
rate of eliminating the wholly or
completely unfit.

Several states have passed
“eugenic” statutes, which provide
for a medical examination before
a license is issued and deny a li-
cense to anyone who cannot
present a proper certificate. Very
few of these statutes have been
in force long enough to permit
any just estimate of their effec-
tiveness. Although in a country
organized by states, with com-
plete freedom of movement, the
law can easily be evaded by the
mere process of crossing the
state line, it does furnish a cer-
tain degree of security if either
of the parties desires it.

The eugenic requirements,
so far as they have been made
statutory, are naturally merely
negative. They exclude from
marriage those suffering from
communicable or transmissible
diseases, whether mental or
physical. They make no attempt
at a selection determined by any
standard. In the present state of
scientific knowledge, no such
selection is either feasible or
desirable. Limited as the statu-
tory requirements are, they are
thoroughly unpopular in many
parts of the country. There is a
profound distrust of any official
regulation of fitness for mar-
riage, over and above the suspi-
cions that all regimentation or
supervision excites in Ameri-
cans. Only the clear demonstra-
tion of both the utility and the
effectiveness of these measures
will make them generally accept-
able. And there will be no real
test of their effectiveness until
they are passed in a large pro-
portion of the states, orin alarge
group of contiguous states. Eu-
genic regulation is evidently a
movement in which initial
progress cannot be otherwise
than slow.

Where the consensual mar-
riage is valid, evidence of the
consent is essentially the same
as evidence of any other contrac-
tual consent. If there is direct
testimony available, either writ-
ten or oral, by which the agree-
ment to enter at once into con-
jugal relations is manifested by
both sides, this testimony will,
of course, have great weight. But
such testimony is only rarely
available. This contract is one
more likely than others to have
been entered into without the
knowledge of anybody else. In-
deed, the fact that a consensual
marriage rather than a ceremo-
nhial one was entered into is it-
self some indication of a wish for
concealment, since almost every-
where ceremonial marriages con-
stitute the customary form of
wedlock.

While, therefore, direct testi-
mony of the actual contract of
marriage is rarely available in
cases of consensual marriage,
evidence of the result of that con-
tract is necessarily common. The
chief result is, as has been said,
to create the relation of husband
and wife between the parties,
and externally that relation is
evidenced by the fact that con-
jugal relations have been as-
sumed and that the parties live
together in such a way that rea-
sonable persons would regard
them as husband and wife. This
is, of course, strongly confirmed
if they refer to each other pub-
licly as husband and wife, and if
children born to the wife during
cohabitation are treated by both
of them as their children, are
christened with the family name
of the father, or bear that name
generally. All these facts would
justify persons who know them
in assuming that persons who
conduct themselves in this way
are husband and wife. If this in-
ference is made, an additional-
inference is implied that at some
given time before this conduct

was exhibited they entered into
a contract to be husband and
wife.

Evidence of this character is
so frequently used where the fact
of the marriage is in issue, that
the evidence itself has received
a half-technical designation. It is
called “habit and repute.” Fre-
quently the term “cohabitation”
is improperly substituted for
“habit,” and it is made to appear
that actual sexual relations are
essential. There is no justifica-
tion for this view nor for the com-
mon practice of speaking of a
“marriage by habit and repute.”
“Habit and repute” in no sense
whatever create the marriage re-
lation. They constitute evidence
from which a contract of mar-
riage may be inferred, evidence
which may be met with other evi-
dence showing that no marriage
had in fact been entered into.

Some of the kinds of eviden-
tial matter which will be taken as
habit and repute have already
been indicated. They will vary in
kind as well as in weight, but in
general they must involve a pub-
lic holding out by a man and
woman that they are man and
wife. Neither the actual living to-
gether, nor a general belief in the
marriage will suffice of itself. If
there is direct evidence that per-
sons have engaged themselves
to marry by a contract to be per-
formed in the future, and they
are thereafter found to be con-
ducting themselves as married
persons, the evidence created by
habit and repute will be all the
stronger because of the demon-
strable contract per verba de fu-
turo But even the fact of such a
contract does not turn habit and
repute into the copula of the
Canon Law. It remains a group
of evidential facts to be weighed
and considered together with
other evidential facts.

The use of habit and repute
to establish a marriage, when it
is in issue, becomes of particu-
lar importance when one or both
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parties to the marriage are dead
and the question of marriage
must be determined in order to
determine the devolution of
property or the legitimacy of is-
sue. The tendency of the court
has always been to assume moral
conduct rather than immoral and
the court is likewise much disin-
clined to declare children illegiti-
mate. For that reason, the evi-
dence of ‘habit and repute is
likely to receive a more favorable
hearing when a marriage is
sought to be established, than
similar evidence would be in the
case of ordinary contracts.

The courts accordingly often
speak of a “presumption” of a
marriage created by habit and
repute, and in some states of the
United States such a presump-
tion is statutorily established.
But the character of habit and
repute as evidence is not really
changed by calling it a presump-
tion. The presumption in this
case is never a conclusive, but
merely a disputable presump-
tion. If the evidence of habit and
repute is unequivocal and uncon-
tradicted, and the court is there-
fore justified in finding that habit
and repute have been proved; or
if, whether contradicted or not,
the court finds as a fact that
there have been habit and re-
pute, the existence of a presump-
tion is sufficient to compel the
court to infer that a marriage had
taken place, in the absence of
other evidence showing that it
had not. That is to say, habit and
repute even if proved will yield
to stronger evidence that no
marriage had in fact been en-
tered into. This evidence may be
found in admissions made at
other places and times, in the
existence of impediments pre-
venting marriage, in the fact that
either of the parties was at that
time married to someone else,
and other evidence of equal co-
gency.

In fact, a counter-presump-
tion may overcome the presump-

tion created by habit and repute.
If evidence

Is presented that a man and
woman had been living together
illicitly, and further evidence is
produced that they had later con-
ducted themselves as married
persons and were so reputed,
“habit and repute” lose their ef-
fect because of the presumption
that what is illicitly begun has
continued in the same way. Since
the presumption created in habit
an repute is based on the as-
sumption that men act morally
rather than immorally, the evi-
dence of an initial illicit relation
destroys the basis on which habit
and repute have been accepted
as evidence of a prior marriage.

Evidently the real value of
habit and repute, whether con-
sidered as a presumption which
dispenses with evidence to es-
tablish a prima facie case or as
evidence itself, is to be found in
jurisdictions that recognize the
consensual marriage. Where a
ceremonial marriage is obliga-
tory, habit and repute are admis-
sible, but their evidential value
must be determined by judge or
jury on their own merits. They
can create no presumption and
their value will depend on an
adequate explanation of why the
record of the marriage. which
would be conclusive evidence, is
not presented. Such an explana-
tion is ready to hand when both
the persons whose marriage is
in issue are dead and cannot be
questioned, especially when they
had come into the place of their
last residence from some distant
or unknown place outside of the
jurisdiction of the court.

Husband and wife recipro-
cally owe each other (1) cohabi-
tation, (2) sexual access, (3)
sexual fidelity, (4) conjugal kind-

ness. In addition, (5) the husband
owes the wife maintenance and
support and (6) the wife owes the
husband the duty of household
management.

These duties, bilateral and
unilateral, are created by the sta-
tus of being husband and wife.
The contract of marriage does
not establish them. That merely
creates the status.

Of these duties the first four
are so inseparably connected
with the status of husband and
wife that they cannot be altered
by any agreement between the
parties nor waived by non-insis-
tence or disuse. The duties of
support and household manage-
ment, however, may be regulated
to a limited extent by agreement.
Such agreement, however, is sub-
ject to the ordinary contractual
rules. There must be considera-
tion. There must be no fraud,
duress or undue influences. And,
finally, the waiver or modification
of these two duties by the agree-
ment of the parties is condi-
tional, the condition being that
the purposes for which these
duties were imposed can be ad-
equately fulfilled without any
excessive and unreasonable bur-
den on either of the parties.

(1) COHABITATION. The duty
of cohabitation implies that hus-
band and wife are to a certain
extent required to live together.
The absenting by either of the
two from the matrimonial domi-
cile without the consent of the
other constitutes desertion. And
desertion in most jurisdictions is
a matrimonial offense justifying
redress in any court that has suc-
ceeded to the jurisdiction of the
former ecclesiastical court of
England. What redress is asked
will depend on the circum-
stances—usually fixed by stat-
ute. In some in-stances, the ag-
grieved party has an option in
the matter. The redress is usu-
ally in the form of an application
for divorce, separate mainte-



hance or separation. If the hus-
band has deserted the matrimo-
nial domicile and has likewise
failed in his duty of support, that
is generally made a criminal of-
fense as well. But the essence of
the offense is not the desertion,
but the failure to furnish support.

The domicile itself is selected
by the husband. It is the only ef-
fective element left of what was
formerly the conceded headship
of the family. The right to select
a domicile, however, is subject
to the test of reasonableness. If
it is for any reason unsuitable,
given the circumstances of the
family, the health of the wife or
children, or certain special needs
that can be shown to be control-
ling, the wife need not accept the
domicile selected, and her ab-
sence from it does not constitute
desertion. Indeed, in such a case,
a continued refusal by the hus-
band to select a proper domicile,
coupled with his refusal to live
with his wife in the place she has
selected, would probably consti-
tute desertion on his part.

(2) SEXUAL ACCESS. Failure
to fulfill the duty of permitting
sexual access constitutes a de-
sertion, ordinarily called con-
structive desertion. It is obvi-
ously more difficult to prove, if
it is denied, than the other type
of desertion, and regard is had
to the difference of conventional
rules in this matter between the
sexes. Ordinarily “constructive”
desertion permits the same legal
action as actual desertion. But
occasionally it may rank as cru-
elty, i.e., a violation of the duty
of conjugal kindness.

(3) SEXUAL FIDELITY Sexual
intercourse of either part with a
third person is adultery, the most
serious of matrimonial offenses.
The ecclesiastical courts did not
discriminate between the sexes.
Adultery on the part of the hus-
band was neither less nor more
serious than on the part of the

wife but later, in English law, a
distinction was made an adultery
of the husband was rarely a
ground for divorce unless accom-
panied by cruel treatment, while
adultery of the wife was a
ground. In the United States, and
recently in England as well, this
distinction has been abandoned.

Besides being a matrimonial
offense justifying action for di-
vorce, separation or separate
maintenance, adultery in some
parts of the United States is a
criminal offense. Sometime the
offense exists only where the
adultery is open and notorious,
but as a rule this is not a neces-
sary condition.

(4) CONJUGAL KINDNESS.
The duty of conjugal kindness
means, in the main, abstention
from any acts that could h de-
scribed as physical or mental cru-
elty. Obviously corporal assault
is such cruelty, but personal
abuse, willful disregard o the
feelings, comfort and conve-
hience of the other, openly ex-
pressed contempt and dislike are
equally acts of cruelty under the
special situation of the marital
relation, and ma amount to a
sufficient degree of cruelty to
justify redress in the courts. But
the definition of conjugal kind-
hess probably does not go be-
yond the statement of these
nhegative duties That, there is a
positive duty to entertain and
express conjugal affection will
probably not be insisted upon,
if for no other reason than the
extreme difficulty of enforcing it.

(5) DUTY TO SUPPORT BY
HUSBAND. The duty of support
on the part of the husband is
unconditional. The misconduct,
misbehavior or cruelty of his wife
does not excuse failure in this
regard. Her desertion of the mat-
rimonial domicile, however, is
such an excuse. He is under no
obligation to furnish support
except in the place he has se-

lected, or in the place in which
his family actually live, if he has
not made a specific selection. It
is this duty which most fre-
quently involves reference to
third persons. In most jurisdic-
tions non-support of a wife or
child, unless adequately ex-
cused, is a criminal offense, and
generally it is extraditable be-
tween the various states of the
Union.

Further failure of the hus-
band to make adequate provi-
sion will justify the wife in mak-
ing contracts for this purpose
and charging the husband. This
is generally spoken of as an
agency of the wife created by ne-
cessity. It is, however, un-
hecessary to force the situation
into the category of agency, an
attempt that creates difficulties
of another sort. It is sufficient to
say that the husband’s failure
vests the wife with power to im-
pose this liability on him. The
contracts so made will be tested
merely by the good faith of the
parties and will be enforced as
contractual obligations.

An alternative method is to
permit those who supply the
wants of the family, if the hus-
band has failed to do so, to main-
tain action for the reasonable
value of what they have furnished
on principles of equity or quasi-
contract. Here the test is the ac-
tual need of the family and as in
most situations of the sort, the
agreed price is the maximum
that can be recovered.

(6) DUTY OF HOUSEHOLD
MANAGEMENT BY WIFE. There is
no corresponding right of ac-
tion—except under a valid and
subsisting contract between the
spouses—on the husband’s part,
against a wife who has failed to
perform her matrimonial duty of
household management. The
only redress is to treat her ne-
glect as a matrimonial offense to
the extent that the courts have
recognized it as one.
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(7) INTERFERENCE OF A
THIRD PERSON. Interference by
any third person with the per-
sonal relations between husband
and wife is a tort for which ac-
tion lies by the party aggrieved.
Any inducement or solicitation
offered by a third person to ei-
ther spouse to violate the per-
sonal duties of the conjugal re-
lationship is an interference
which the courts will treat as
such a tort, even though the dis-
position of the solicited spouse
is primarily to blame for the
wrong committed.

Detailed account of the type
of action permitted here will be
discussed later.

(8) COMPETENCE OF HUS-
BAND AND WIFE IN CRIMINAL
ACTION. The law of evidence cre-
ates another limitation arising
out of the status of husband and
wife. Neither is a competent wit-
hess against the other in a crimi-
nal action, nor generally in a civil
procedure, except in matrimonial
actions. This incompetence, how-
ever, in civil actions is a privilege
of The spouse who might be ad-
versely affected. If the objection
is waived, the testimony is admis-
sible. Similarly, communications
between husband and wife are
confidential in their nature, and
a husband or wife may not be
questioned in a way that compels
disclosure of such communica-
tions.

This again is a privilege that
may be waived by both parties.
It is clear that these restrictions
are not the logical results of the
theory that husband and wife are
a single person.

They derive rather from the
fact that the personal relations
of husband and wife can scarcely
be satisfactory unless the com-
plete protection of their privacy
is secured by law. There seems
little doubt that the restrictions
are necessary.

The property relations of
husband and wife have a long
and complicated history and
have occupied the attention of
European and American courts to
an extent out of all proportion
to the monetary value of the in-
terests involved.

(1) FEUDAL POSITION OF
HUSBAND AND WIFE. The feudal
position of the married woman
depended on her rank and on the
terms of the tenure which her
husband held. It frequently de-
pended as well on what was in
effect an actual treaty between
the family she had quitted and
the family of which she became
a part of as wife. Frequently, she
had and retained a very consid-
erable degree of control of the
estates which had come to her
from her own family by gift or
inheritance. She might even be a
feudal noblewoman and her hus-
band a morganatic consort of
lower rank, who was to all intents
and purposes her subject.

Ordinarily, however, feudal
conditions assumed that what-
ever powers over property a
woman had, especially over land,
would be suspended during mar-
riage. Under feudal law, control
and management was almost al-
ways without account and sub-
ject at most to return the corpus
at the end of the period of con-
trol. This became especially char-
acteristic of the control by the
husband of his wife’s property.

The feudal relations of hus-
band and wife became general in
England, just as feudal concepts
were extended to all land, not
merely land held by the property
feudal tenure, knight’s service.
The special situation of dower-
right and dotal property will be
discussed below.

(a) Wife’s Disabilities of Co-
verture. In its most developed
form, the principal property ef-
fect of the married status was to

subject the wife to a number of
disabilities of coverture. They
were rationalized as a means of
protection to the wife and, while
they served somewhat for that
purpose, they undoubtedly left
her quite without protection
against a grasping or ill-willed
husband.

As far as the property of a
married woman was concerned,
her disabilities were four in num-
ber:

(1) Her husband had exclu-
sive control and management of
her lands, and owed her no ac-
count for the rents and profits
of them. But he could not alien-
ate them.

(2) Her leasehold interests
he managed in the same way.
These, however, he might alien-
ate and, if he did so, the proceeds
became his absolutely.

(3) All her chattels of every
description became his ab-
solutely, both those she had at
the time of marriage and those
she later acquired.

(4) Her choses in action he
and only he could reduce to pos-
session, and, if he did so, he
might retain the proceeds. If the
marriage terminated before he
had done so, they reverted to
her.

There were further proce-
dural difficulties. She could sue
and be sued only when joined
with her husband.

(b) Liabilities of the Husband.
Besides these disabilities of the
wife, coverture—i.e., the status
of the married woman—imposed
burdens on her husband. He was
absolutely liable for all the con-
tracts she had made before mar-
riage and all the torts she had
committed. He was also liable,
almost as a matter of course, for
all the torts she committed while
married. He was not liable for the
contracts she made while mar-
ried because she was under a
complete incapacity to make con-



tracts with any one. All such con-
tracts were wholly void, not
merely voidable.

The only exception, of
course, would be contracts made
definitely by her as his agent. But
this agency must be a real one.
It could not be implied from the
mere fact of marriage. It must be
found either in the actual state-
ments of the husband or inferred
from particular conduct on his
part. Acquiescence with knowl-
edge, no doubt constituted such
conduct.

If the wife had earning capac-
ity, she might, with her
husband’s consent, actual or
implied, enter into arrangements
involving her labor, but the
wages or salary could be col-
lected by him, and if the pro-
ceeds were collected by her, she
could be forced to pay them over.

It follows that gifts of chat-
tels by the husband to the wife
were ineffective, and equally that
gifts of chattels from her to him
were similarly ineffective be-
cause she had no title to convey.
Likewise, contracts between the
two were void. Conveyances of
land, however, could be made,
but when made would be sharply
scrutinized in order to prevent
overreaching or undue influence.

In addition to these private
disabilities and burdens, there
was an extraordinary public one.
A man was subject to indictment
for a crime committed by his wife
in his presence, without any evi-
dence of any complicity or knowl-
edge on his part. A hard and fast
rule was that all such crimes had
been committed by his orders.

(2) HUSBAND AND WIFE IN
COMMON LAW. All these situa-
tions—except the last, in part—
were rationalized on what was
said to be the theological theory
that husband and wife consti-
tuted but one person in law. This
theory was particularly ill
adapted to explain the result, be-
cause it was precisely in the

ecclesiastical courts, where one
should suppose theological con-
sideration to be strongest, that
the husband and wife were per-
mitted to sue each other in mat-
rimonial causes and that the
separate character of the two was
most emphasized. The real ba-
sis for the extraordinary position
of the married woman at Com-
mon Law is to be found in the
character of feudal tenures, the
chief duties of which, suit and
service, were by their nature not
readily performed except by
men. Whatever lands a woman
held, the feudal implications
made it normal to assume that it
would be a man and not awoman
who appeared to represent the
tenant, whoever it was, and rep-
resentation was a familiar con-
cept to the feudal system.

This formidable complex of
disabilities was not really com-
pensated for by any economic
advantage gained by the wife, in
spite of the earnest efforts of
rationalists in the seventeenth
and eighteenth century to find
such a moral compensation. It
was unsuited even to the feudal
system in its later development,
and had long ceased to have any
real relation to the economic and
social factors in the community,
when the most characteristic el-
ements in the feudal system the
incidents of military tenure, were
abolished. But by that time it had
become a part of a rigidly main-
tained tradition and no effective
movement to remedy the situa-
tion arose.

There was the less urgent ne-
cessity for such a movement, be-
cause the economic class who
would be most hampered by the
disabilities, the rising mercantile
class, frequently were legally ex-
empt from them. These disabili-
ties did not exist by mercantile
custom and the “custom of Lon-
don” particularly was free of them.

Although the disabilities of
coverture have been abolished in
most of the Common Law juris-

dictions, it is necessary to have
them in mind, since the present
condition of married woman’s
property is the result of a gradual
removal of the disabilities, and
the degree to which they have
been removed in reality and in
theory varies in different places.

The attempt to remove these
disabilities has suffered more
than other attempts at reform-
ing the Common Law, from the
rule that statutes in derogation
of the Common Law must be
strictly construed. Many of these
statutes—usually called Married
Women’s Property Acts—dis-
closed their general intention at
once, and used words which it
would be reasonable to interpret
as an effort to put married
women on a par with their un-
married sisters in the matter of
property. In most jurisdictions,
however, a process of restrictive
interpretation has made them
cover only the situations obvi-
ously and unqualifiedly enumer-
ated, and has allowed a large
number of vestiges of the former
Common Law rules to remain.

It is curious that one of the
disabilities that frequently per-
sists is one that is not derived
from the Common Law at all but
from the Roman Senatus-
consultum Velleianum, the inca-
pacity of a married woman to be
surety for her husband.

At the present time, however,
it may be said that the process
of reform has been pretty nearly
completed, and a married woman
does not change her powers or
rights or duties in regard to prop-
erty she had or may acquire by
being married. The rule, of
course, persists that any trans-
action between her and her hus-
band to his advantage will be ex-
amined with care. The unjustified
boast of Blackstone that in prop-
erty matters women were always
the favorite of the Common Law
is undoubtedly realized at the
present day.
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The Roman law of family
property was based on the insti-
tution of the dowry, dos. It was
in theory the property which the
wife brought with her when she
married and its purpose was to
make a contribution to the ex-
penses of the joint household.
One of its practical purposes was
to make divorces difficult, since
a duty existed to restore the do-
tal property on divorce.

During the continuance of
the marital relation the husband
had the complete control and
management of the dotal prop-
erty. This at first included an
unrestricted power of disposi-
tion. This power of disposition
was later modified, and at all
times the husband’s rights were
far short of a real title.

The dotal property was fre-
quently given, not by the wife
herself, but by members of her
family, especially by her father.
The ancient theory seems to have
been that in such a case it was
her share of the family inherit-
ance. Whatever its source, it had
to be returned to the donor when
the marriage was dissolved, un-
less by the terms of the gift it
went to the wife’s heirs after her
death.

The law dealing with dotal
property was of vast extent and
extreme complexity. When the
feudal law was being established,
a renewed knowledge of Roman
law was likewise being acquired.
The term and the institution of
the dowry became well known in
the newer system, and as such
was widely exemplified in feudal
practice. The Angevin empire
came into existence largely by
reason of the dowry which
Eleanor of Aquitaine brought to
her husband, Henry Il of England,
and the aggregation of principali-
ties that made up the Austro-
Hungarian empire was notori-
ously acquired by marriage
rather than by conquest.

The English Feudal Law

which in part became the Com-
mon Law dealt with dowries in a
special way. The dos
profecticia—i.e., the dowry that
did not come from the wife her-
self—took the form of the gift of
land in frank-marriage, liberum
maritagium. It was a conditional
gift, the condition being that it
was to pass to children of the
wife and, in default of such chil-
dren, it reverted to the grantor.
Besides this, however, actual
gifts of money and chattels made
to the husband by the wife’s fam-
ily, as one of the conditions of
marriage, were common and be-
came a general practice, espe-
cially in the upper classes of so-
ciety. At the Common Law, these
gifts though called a dowry, were
not really like the Roman dos at
all. They were outright transfers
of title. No duty of restitution and
no accountability for the use of
the money was placed upon the
husband. If the property was
squandered or misused there
was no redress.

The occasion for restitution,
of course, scarcely existed in me-
dieval England. At Roman Law,
such an occasion was furnished
by the frequency of divorce. In
medieval society what was called
divorce a vinculo was really an
annulment, i.e., it declared that
there never had been a marriage.
Under these circumstances, it
followed that all transactions
based upon the supposed mar-
riage were likewise avoided. Such
divorces were relatively few, al-
though they did occur.

The dowry as an institution
played a very small part at the
Common Law. Promises to give a
dowry on consideration of mar-
riage were actionable. One such
action is notable in literary his-
tory because it furnishes one of
the few documented transactions
in which Shakespeare was con-
cerned— in this one case as a
material witnhess. Promises of this
nature were expressly included in
the Statute of Frauds of 1677.

In the United States, the
dowry was even less important
as a social or legal institution. It
may be that the relative scarcity
of women in the early years
strongly militated against any
institution that either hindered
marriage or seemed to discour-
age it by imposing an economic
condition. When dowries are
mentioned in American cases, it
is generally in connection with
marriages among foreign-born
citizens who have retained some
of the social customs of the coun-
tries of their origin.

The most characteristic ele-
ment of the Common Law in re-
gard to marital property was the
institution of the dower. This; as
a name and system, was derived
from the douaire of French cus-
tomary law. Unfortunately, in
Latin texts of the Common Law
this word was translated by dos
which is the word for dowry, from
which the dower was fundamen-
tally different. The dower-right,
briefly stated, is the right of a
widow to have a part of her
husband’s landed property set
aside for her support during her
life. Under the conditions of me-
dieval society, such property
could scarcely be anything ex-
cept land.

The origin of the dower is
somewhat obscure. It has defi-
nite connection with the Ger-
manic institution of the Morgen-
gabe, the property which the
bridegroom bestows upon his
wife on the day of the wedding
or the morning after it. The pur-
pose of such a gift is the express
and avowed one of securing the
wife, if her husband died. The
social need for such a system was
evident in a society which
scarcely possessed a law of tes-
tamentary succession, and in
which the basis of living—the
land—might well pass to a
stranger or a remote kinsman on
the death of the last holder.



Custom fixed the amount of
dower in many of the “lands of
customary law” of Northern
France, including Normandy,
Brittany, Anjou, Maine, all of
which were in more or less close
relation with England. In many
places the rule of the “third part”
prevailed and this ultimately was
fixed in England as the custom-
ary rule of dower.

In view of the purpose of the
dower interest, it is clear that
only a life interest and not a ten-
ancy in fee was necessary. Fur-
thermore, it terminated on the
remarriage of the widow and
could be forfeited for her miscon-
duct.

The association of the dower
with feudal land permitted the
royal courts to impose conditions
which ordinarily were beyond
their jurisdiction. The question
of the validity of a marriage was
a matter determinable only in the
ecclesiastical courts, but the
royal courts could and did re-
quire that dower should not at-
tach unless the marriage was
celebrated in facie ecclesiae. Fail-
ure to do so did not, as we have
seen, affect the validity of a mar-
riage before 1753, but it did pre-
vent the widow of such a mar-
riage from claiming dower.

The belief that dower was the
result of a formal transaction
made ad ostium ecclesiae, i.e., at
the church door, when the cer-
emony had been completed, is
erroneous. An endowment took
place at the church door origi-
nally only when the parties pre-
ferred to make their own ar-
rangements about dower in lieu
of the customary third. It might
well be a means of depriving the
wife of the security created
thereby by inducing her to accept
a smaller interest or a specific
piece of land. If the dower ad
ostium ecclesiae was the same as
the wife would receive by cus-
tom, the transaction merely pub-
licly confirmed what would have
been the law without it.

The rule in some of the cus-
tomary lands that dower did not
attach unless the marriage had
been consummated, did not ex-
ist in England. On the other
hand, anything that impaired the
validity of the marriage, pre-
vented dower from attaching,
and the question of the validity
of the marriage could be raised
when the widow presented her
claim.

The purpose of the dower
implied that no act of the hus-
band either inter vivos or mortis
causa should be permitted to
defeat the widow’s right. A trans-
fer of the land could, therefore,
only mean that the transferee
took, subject to the widow’s right
of dower. The same was true of
a mortgagee. When wills of land
were permitted, the devisees of
the husband similarly were sub-
ject to the widow’s claim to have
her dower assigned to her.

In many of the great English
estates, the dower lands and the
dower house were traditional,
and the widow retired to them
on her husband’s death. But at
all times she could insist that her
interest equal the legal one-third,
and if for any reason it did not,
she might ask for the full amount
to be made up to her.

After the Statute of Wills in
1540, land might be devised,
but, if the dower was not men-
tioned, the widow took her dower
as well as anything actually left
to her in the will. If the devise
was declared to be in lieu of
dower, she was put to her elec-
tion whether she would take the
devise or her customary right.

Dower was inchoate during
the husband’s life. It was not,
while in this condition, an estate
subject to disposition of the wife
and no valid transfer could be
made of it. It became a vested
interest immediately upon the
husband’s death, but it did not
attach to any particular piece of
property till it was admeasured.
Writs for admeasurement of

dower play a large part in Com-
mon Law procedure. The wife
could always, in her husband’s
lifetime, bar her dower interest
by formally waiving it in a par-
ticular case, especially by joining
her husband in a conveyance or
mortgage. Purchasers would con-
sequently insist on the wife’s sig-
nature. Since, however, the ex-
istence of an inchoate dower in-
terest might be unknown, titles
were to that extent made a little
uncertain.

The English Dower Act of
1834 settled the matter by mak-
ing dower barrable by any con-
veyance or devise by the hus-
band, with or without the wife’s
joinder. The result has been that
dower now exists in England only
in such land as the husband had
at the time of death, provided he
dies intestate. But shortly after
the Dower Act, the disabilities of
coverture—or most of them—
were abolished in England so
that there was less need of se-
curing the widow’s protection by
an unbarrable dower. In great
estates, family settlements like-
wise had been for some time di-
rected to this end. No attempt
was made to introduce the Con-
tinental and older English system
of limiting the testamentary
power of the husband in order
to provide for his family, the le-
gitim, or rationabilis pars.

Dower in the United States.
Dower existed in nearly all the
United States and survived long
after Married Women’s Property
Acts had wiped out most of the
disabilities of coverture. The at-
tempt to remove it by a Dower
Act, as in England, met with ac-
tive resistance. The absence of
any tradition of family settle-
ments may account for the
attachment American law has felt
for this institution. Perhaps a
general vague feeling for the pro-
tection of women was active
here. Dower was even held non-
forfeitable when the widow was
accused and convicted of mur-
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dering her husband, but it was
not a vested interest to the ex-
tent that it was protected from
legislative abolition by the due
process clause of the Fourteenth
Amendment.

In many of the American
states, dower has been either
abolished or modified. In some
cases it has been extended to
half of the husband’s property
and changed from a life interest
to one in fee. In most places,
however, where dower has been
abolished or made barrable by
conveyance, it has in effect been
replaced by a legitim, i.e., by a
portion of the estate of a prede-
ceased husband which was with-
drawn from his power of testa-
mentary disposition. This has
notably been the case in New
York. Dower, however, survives
in many jurisdictions, and, since
landed property is even more
than in England a commodity of
commerce, it has the same effect
of rendering titles dubious. The
difficulty, however, has in a great
measure been met by the almost
universal practice of title insur-
ance.

A very special and highly
characteristic incident of feudal
tenure as it developed in north-
ern France was “curtesy.” It is
found in a number of jurisdic-
tions, but maintained itself ulti-
mately only in England. The
“curtesy of England” was both
less extensive and more exten-
sive than the customary law of
other lands. In England curtesy
consisted of the life interest on
the part of the husband in all the
lands of his wife. The conditions,
as in the case of dower, were a
valid marriage and public cel-
ebration of it. An additional con-
dition was the birth of issue ca-
pable of inheriting. There was no
curtesy in estates in fee tail made
if there was only female issue of
the marriage. It was not neces-
sary that the child survived. If it

was born alive, even if it lived
only a moment, curtesy attached.

Curtesy existed both in En-
gland and the United States, and
still survives in some Common
Law jurisdictions. It became eas-
ily barrable as soon as women
were permitted to make wills of
lands, which was somewhat later
than the granting of that privi-
lege to men. In the United States,
it became ineffective early in the
hineteenth century by the fact of
its barrability, since wills of land
were quite common and married
women with landed property
were fairly certain to make wills.

A man and his wife could of
course be co-tenants of land. If
they did, they might hold it by
any of the existing forms of joint
ownership, either tenancy in
common or joint tenancy proper.
All the incidents of such tenancy
would then exist. If the holding
was by joint tenancy the right of
survivorship applied, and the
tenancy was turned into a ten-
ancy in common by a transfer of
the interest of either, or by a suit
in equity for that purpose. In case
of a tenancy in common, no sur-
vivorship existed and a suit in
partition would divide the land
into two quite distinct lots. If,
however, a deed were made to
husband and wife together, with-
out specifying the nature of the
tenure, the resulting tenancy was
heither joint nor in common, but
a tenancy by the entireties. In
that case, survivorship existed,
but unlike joint tenancy this in-
cident was indestructible. No
transfer of the separate interest
of husband or wife and no incum-
brance of it was possible, and no
agreement—even when con-
tracts between husband and wife
were permitted—to change the
nature of the tenancy was valid.

The purpose of the estate by
entirety was clearly to provide a
property interest for the widow
in the nature of a protective

trust, which would come to her
undiminished by improvident
conduct even on her own part
and was not available to the
creditors of either herself or her
husband. This purpose the es-
tate by the entireties undoubt-
edly accomplished. It had, how-
ever, the defect that land so held
was not an asset of commercial
value, and in a highly commer-
cialized community the estate by
the entireties was of doubtful
social value. It has accordingly
been abolished in many places
and has become practically ob-
solete in most jurisdictions.

The disabilities of coverture
placed the wife in a position of
almost complete economic de-
pendence on her husband, even
when she had considerable prop-
erty interests derived from her
own family. When the basis of the
feudal system disappeared under
the rationalizing movements of
the seventeenth century and a
new economically powerful class
shared with the landholding ar-
istocracy the government of Eng-
land, unions between families
became more definitely than be-
fore a matter of contractual ar-
rangements. The families of heir-
esses were naturally disinclined
to surrender large interests to
the almost unrestricted disposi-
tion of the husband, with the real
risk that the wife and her issue
would be left quite destitute.

The institution of the trust
was excellently adapted to this
end. A certain part of the wife’s
property was, at the marriage
and as a condition of it, trans-
ferred to trustees who were di-
rected to pay the income to the
husband—rarely, to accumulate
it—and on the husband’s death
to transfer the corpus to the wife
or her issue. Evidently the exact
terms of the trust varied greatly.
The purpose to be fulfilled deter-
mined the conditions.

Frequently the settlement in



whole or in part came from the
husband’s estate, and recalled
therefore the ancient Morgen-
gabe which influenced the cre-
ation of the dower-right. in any
case the expressive popular
phrase of “tying-up” described
the situation precisely. Settle-
ments of this sort were often
extremely elaborate, and when
the authority of Chancery was
revived under Nottingham, Chan-
cery lawyers found ample occu-
pation for their ingenuity in
these devices. By their nature,
however, they were hardly suited
to any group of interests except
the great landed families. For the
ordinary run of family law, they
represent a special and limited
attempt to obviate the difficulties
created by the peculiar Common-
Law attitude toward the property
of the wife during coverture.

A very special type of cus-
tomary family law grew up in
France and from France was
taken at a very early period into
more or less feudalized countries
like Spain and Germany. It later
spread into most parts of the
Continent of Europe. This is the
system of the “community.”

The historical and economic
conditions under which it devel-
oped are by no means clear. Nor
can we be sure of the stages of
its growth. When we find it in
relatively recent times, i.e., the
later Middle Ages and the Renais-
sance, it is a complete system of
marital property rights of which
the chief characteristics are two:
first, that the husband and wife
are regarded as having an equal
claim to all the property pos-
sessed by either; and second,
that the wife’s interest becomes
an active one only on the
husband’s death.

This general scheme was, of
course, subject to many modi-
fications. Instead of a complete
“‘community,” there might be a
community merely of “acquests,”

i.e., a community only in the
property acquired during the
marriage. Again, the “acquests”
might be limited to the property
acquired for services, the prop-
erty actually earned.

In view of the second charac-
teristic of the system, to wit, that
during the continuance of the
marriage, the husband has the
complete power of disposition
and management of the commu-
nity property, one inference was
necessarily drawn. The property
was dealt with by the husband
precisely as though it was his
own, and the claims of his credi-
tors could therefore be satisfied
out of the community property
as well as any other property. But
the fact that the wife had an in-
terest in it permitted her to ask
redress when the community
property was obviously being
squandered, and this was a for-
tiori the case when it was delib-
erately dissipated in fraud of her
rights. She on her side might for-
feit her interest by such gross
misconduct as adultery, even
when no action for divorce on
this ground was brought.

This, in outline, was the sys-
tem of community property as it
prevailed both in France and
Spain. The notion of the unity of
husband and wife which played
such a part in legal discussion
in England was here displaced by
the notion of a partnership, and
indeed it is from the Roman law
of partnership (societas ommium
bonorum, societas bonorum quae
ex quaestu veniunt) that some of
the terminology and terms of the
institution were derived, al-
though the community as such
is unknown to the Roman Law.
But it is a partnership that has a
great deal of corporate charac-
ter about it, and it was in the ra-
tionalistic period that it grew,
especially since it seemed to fit
in with the idea of a marriage
based on the joint efforts of sev-
eral persons to provide for the
units into which the state was

obviously divided, and from the
aggregations or which it was
generally supposed the state had
been formed. The “community
system” as a framework of mari-
tal relationship seems never to
have entered England at all and
was therefore ignored at the
Common Law, even as a local
custom. It was recognized in
Scotland as to movables, but
cases dealing with it were few
and it seems to have exercised
very little influence on the fam-
ily even in Scotland.

Community property has
been established in a certain
number of the United States. The
two states in which it is found
earliest are Louisiana and Texas.
In Louisiana, although based on
Code provisions that came from
the French Civil Law, it was a
Spanish rather than a French
model that was followed, and in
Texas it survived as a part of the
system generally prevalent when
Texas had been a part of a Span-
ish-American country, to wit,
Mexico.

The next important commu-
nity to adopt it was California,
which like Texas had been a part
of Mexico. It was of course in
existence there among the ex-
tremely few settlers in that state
before the annexation by the
United States. It was, therefore,
protected, as far as the original
population was concerned, by
the treaty of Guadalupe Hidalgo
by which California was ceded to
the United States. But its adop-
tion for the American population
was a deliberate act of the first
Constitutional convention, and
the debates of that convention
give as the express reason for
the adoption the desire to attract
women to the new state by an
institution which was generally
believed to be more favorable to
the wife than the dowry system
generally prevalent in 1849.

Besides Louisiana, Texas and
California, the community prop-
erty system is now found in
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Washington, Arizona, New
Mexico, ldaho and Montana. In
all of them, marked differences
are to be found. Quite generally,
the community is one merely of
acquests and not of all the prop-
erty. And in determining
acquests, in accordance with
Common Law but not with Civil
Law principles, the profits and
issues of property have been
dealt with as of the nature of the
property from which they sprang.

We may say, therefore, that
in any marital group under this
system, the following property is
the separate property of either
spouse and does not form part
of the community: (a) all prop-
erty possessed by either spouse
at the time of marriage; (b) the
increase, rents and profits of this
property, even though the in-
crease was caused by the acts
and services of both spouses or
of the spouse who did not own
it; (c) all property obtained by
either spouse by gift, bequest or
devise; (d)the increase, rents and
profits of this property. All other
property of every description and
all the forms into which it may
be transformed, as well as all the
increase, rents and profits of
such property, are community
property.

In most cases, m practice,
community property is much the
largest and most important part
of the property that husband and
wife possess, and in most cases
again, it is derived from the
husband’s earnings. The diffi-
culty has always been to define
and describe the exact interest
of the wife in the community. The
rationalization of giving her a
half-interest in her husband’s
earnings is that her maintenance
of the household makes it pos-
sible for the husband to engage
in his business, and so justifies
the law in regarding her as
equally responsible for the cre-
ation of the community property.

In the same way, the needs
of commerce were used to ratio-

halize the almost unqualified
power of the husband to deal
sovereignly with the community
property. Even the right to pre-
vent improvident squandering
was not granted the wife unless
fraud was present. For that rea-
son, the right of the wife in the
property was in California de-
clared to be a mere expectancy
and not a vested interest.

Legislation in recent times
has been framed to protect the
wife’s interest, and has generally
taken the form of requiring the
wife’s consent to gifts of prop-
erty and to any alienation of re-
alty. But it was only in Washing-
ton that the terminology of part-
nership has been directly applied
to the community interests.

The situation was rendered
somewhat acute by the general
development of graduated in-
come tax laws in which it was
desirable in large incomes to
make separate returns for hus-
band and wife. This was often
refused in those states in which
the older community theory pre-
vailed, on the ground that the
husband’s power of disposition
was indistinguishable from an
effective title. It has, however,
been generally allowed since the
power of the wife over the com-
munity property has notably in-
creased.

Usually the community sys-
tem is merely, as in France, the
system that will be presumed to
exist in the absence of special
evidence to the contrary. If a defi-
hite agreement can be proved,
the property will have whatever
character this agreement gives it.
Community property can by such
an agreement be made the sepa-
rate property of husband and
wife, and separate property can
become community and this may
be done by a general agreement
in advance.

Not only the earnings of the
husband, but those of the wife
constitute community property.
In the United States and espe-

cially in the Western states where
the community system is most
commonly found, separate earn-
ing of the wife is frequent
enough. Theoretically, therefore,
the husband has the same power
of collecting and disposing of his
wife’s earnings as he had under
the most extreme application of
the Common Law view of a mar-
ried woman’s property. In prac-
tice, however, a gift of the wife’s
earnings to her as her separate
property can easily be made,
even in advance of the actual
acquisition of the earnings. It will
be implied from any conduct that
indicates his consent that she
might keep her earnings for her-
self, and even from a course of
conduct in relation to previous
earnings wholly unconnected
with her present labor.

Again, if the wife lives sepa-
rately from her husband, with or
without a legal separation of do-
micile, her earnings are her sepa-
rate property and not commu-
hity. This separation, however, in
no way affects the character of
the property acquired by the hus-
band. This remains community
property. On the husband’s
death, if the marriage still sub-
sists, she may claim her commu-
hity share, just as if no separa-
tion had ever taken place. This
is the case even if an interlocu-
tory decree has been entered,
dissolving the marriage but mak-
ing no particular division of the
property. If the husband dies be-
fore a divorce is made final, the
wife takes her community inter-
est, even if the divorce has been
obtained for her misconduct.

No community attaches if the
marriage is annulled. If a divorce
is granted, the community prop-
erty is equally divided as a rule.
The court, however, possesses
the power to make a different
division of the property in any
proportion that seems equitable,
if the reason for the divorce is
some gross misconduct such as
adultery or cruelty on the part of



either wife or husband.

As in all other property rela-
tions of husband and wife, a valid
marriage is a requisite condition
for the establishment of the com-
munity system. If the marriage
is void ab initio, as in the case of
a bigamous marriage, the lawful
wife and she alone is entitled to
the whole community, no matter
how long the bigamous relation-
ship had continued and despite
the fact that all the property had
been acquired during the con-
tinuance of that relationship. In
this situation as well as in the
case of a separation, the ratio-
nalization of the wife’s interest
which took place upon her assis-
tance in acquiring the property
is completely lost sight of.

In two states, however, Texas
and California principally, the
Spanish doctrine of a “putative
marriage” is adopted. If the wife
in good faith believes herself
married and has gone through a
ceremony which might make her
suppose herself married, she will
be recognized as a putative wife
and be permitted to share in the
community property, at least in
that part of it which was acquired
while the putative marriage

lasted. The community, however,
cannot last any longer than the
good faith does.

Itis evident that this doctrine
might lead to conflict when the
claims of a lawful but deserted
wife and that of a bigamous but
putative wife are simultaneously
presented. When such a situation
arises, the court will doubtless
order an equitable distribution of
the community estate.

The community is, of course,
subject to the claims of creditors.
The husband has a testamentary
power over one-half of it only. If
he assumes in his will to dispose
of the entire estate, the wife's
interest will be admeasured and
as-signed to her just as in the
case of dower. And, if he sets
apart a certain part expressly in
satisfaction of his wife’s commu-
hity interest, she may disregard
that and ask the court to assign
her community interest to her
without reference to the terms of
the will.

The wife in most states where
community obtains has a testa-
mentary power over her half even
if she predeceases her husband.
The distribution of this estate,
however, is subject to the prior

claims of her husband’s credi-
tors.

The frequent changes of do-
micile in the United States have
produced many difficult ques-
tions in the conflict of laws on
the subject of community prop-
erty. This has been complicated
by serious problems arising out
of the fiscal needs of the states
in many of which portions of the
community property may be lo-
cated.

On the whole, the community
system, although it has been
adopted by states often of wholly
American population, such as
Washington and present-day
California, has not commended
itself to most American jurisdic-
tions. It affords the wife more
protection than the dower sys-
tem of the Common Law, but its
complications and attendant dif-
ficulties are almost as great as
in the dower system. The solu-
tion of limiting the power of tes-
tation by a legitim in favor of the
wife is likely to be a more desir-
able alternative for states that
are attempting to reform their
system of marital property
rights.
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Part I, Chapter V

The contractual character of
marriage subjects the marriage
contract to the same scrutiny
that any other contract would
receive, and to the conditions
demanded for every contract,
adds certain conditions that are
peculiar to this one. The first req-
uisite is capacity.

In order to make a contract
both parties must be (1) of sound
mind, and (2) of requisite age.
The rules as to insanity are not
quite the same as in ordinary
contracts. In such contracts, if
one of the parties was a congeni-
tal idiot, incapable of any
thought at all, the contract is
wholly void. If one of the con-
tracting parties was insane, i.e.,
suffering from some form of
mental disease, the contract is
merely voidable by the insane
person during a lucid interval or
by the guardian of the insane
person.

In the case of a marriage con-
tract, however, any form of men-
tal incompetence renders the
marriage merely voidable, if the
incompetence existed at the time
of the marriage. Either party may
bring the action, except the party

Dissolution
of the Marriage

that knowingly entered into a
marriage with an insane person.

The same difference exists in
relation to non-age. In ordinary
cases with certain exceptions, all
contracts of minors are voidable.
Some however are wholly void.
Others are voidable only if the
consideration can be returned. In
England and a few other jurisdic-
tions, contracts of infants, i.e.,
minors are wholly void. Where
they are voidable they can be set
aside only by the minor. The
other party if of full age, is bound
by them.

As far as marriage is con-
cerned, the age limit—the age of
consent—is fixed by statute. For
men it is generally the same as
majority; for women it is often
less than that. In some cases, a
lower limit is possible with the
consent of the parents.

If a marriage has been en-
tered into by a man or woman
be-low the age of consent, it may
be annulled either by the minor
or by the minor’s parents—if we
understand by “minor” a person
below the statutory age. Estop-
pel will lie against the adult who
has knowingly entered into such
a marriage, or against the par-
ents who permitted it and sub-
sequently seek to withdraw their
consent. The right to avoid such

a marriage exists only if it is ex-
ercised before the age of consent
is reached. If the marriage is
knowingly continued after that
time, it cannot be avoided. Simi-
larly the right to avoid a marriage
because of insanity may be lost
by ladies, especially if property
rights have intervened or chil-
dren been born in such a mar-
riage.

Force or fraud are grounds
of annulment of the marriage
contract as of other contracts.
Evidently, FORCE may consist of
threats as well as physical com-
pulsion, but in all cases, it must
be dread of bodily violence.
Threats directed against prop-
erty interests will ordinarily not
be an adequate reason for annul-
ment.

Here, too, laches may destroy
the right of action; laches can-
not be present so long as the
cause of fear persists. If, how-
ever, this is removed, very
prompt action would be de-
manded to establish the good
faith of the person who seeks to
set aside the marriage for duress.

FRAUD in relation to mar-
riage is a highly complicated
matter. In ordinary contracts, any
deliberately false statement or



willfully misleading conduct may
constitute fraud. In marriage, the
types of fraud that will annul the
consent and make the marriage
voidable are much more re-
stricted.

Fraud plays a particular part
in the Canon Law of marriage, in
which, as we shall see, absolute
divorce is unknown. The doctrine
of fraud is much more extensive
at Canon Law than at either the
Common or the Civil Law and in-
cludes fraud in intention, i.e.,
mental reservation, as well as
promissory fraud, i.e., a promise
made without the intent of keep-
ing it. In most Common Law ju-
risdictions—not in all—neither
type of fraud could be pleaded
either in ordinary contracts orin
contracts of marriage.

The fraud sufficient to ren-
der a marriage voidable must not
be merely a false statement
which if known to be false would
have prevented the agreement
from being made. It must be, it
is declared, a false statement
about some matter that goes to
the basis of the marital relation-
ship.

This has been very strictly
construed by the English courts.
A false allegation of previous
chastity, even in reply to specific
questions, is not enough. Some-
what grudgingly the courts per-
mitted concealed pregnancy by
another man to be a ground of
avoidance, and not even then, if
the husband had also had pre-
marital intercourse with his wife.
With what sounds almost like
brutal cynicism, courts have
sometimes in set terms applied
the rule of caveat emptor. This
attitude is to some extent justi-
fied by the fact that marriages,
particularly in England, usually
take place between persons who
either know each other well or
have abundant opportunity for
information; none the less it rep-
resents the extreme, conserva-
tive view as to maintaining intact
the marital relation. The marked

change, however, in the public
attitude toward divorce, even in
England, has made such an atti-
tude seem a somewhat irrational
survival, as it undoubtedly is.
Even in conservative jurisdic-
tions, a fraud that unqualifiedly
affects the marital relation will be
permitted to become the basis
of a suit for annulment. If either
party is suffering from an infec-
tious sexual disease and has con-
cealed the fact, this will clearly
constitute a fraud of the most
serious sort. It would be idle to
speak of the duties of permitting
sexual access and of absolute
sexual fidelity and then to make
the fulfillment of these duties a
matter of grave physical danger.

The tendency in the United
States has been to increase sub-
stantially the situations in which
fraud may be used as the basis
of an action for annulment. Not
merely concealed pregnancy by
another man, but concealed un-
chastity, especially the careful
simulation of a reputation for
chastity, is to an increasing ex-
tent allowed as a reason for
avoiding a marriage. Somewhat
less frequently, the deliberate
concealment of other types of
immorality, especially. the con-
cealment of a criminal record,
have been accepted as a suffi-
cient basis for fraud. The same
may be said in regard to diseases
of any sort or an hereditary taint
of insanity.

In all these cases the fraud
is more likely to consist in will-
ful concealment than in direct
misrepresentation. Concealment
consequently plays a larger part
here than it would in ordinary
commercial contracts. Indeed in
direct opposition to the situation
in England, the opportunities for
investigation and acquiring infor-
mation in respect of prospective
husbands and wives are less
ample in the United States than
they would be for most commer-
cial transactions. The more com-
plete the separation between the

two types of contracts, the more
fully will the law correspond to
social realities.

A more dubious step has
been taken by courts in permit-
ting willful misrepresentation as
to economic or social standing
to avoid a marriage. This has
been frequently attempted and
is to an increasing extent al-
lowed. Clearly there are many
situations in which both common
sense and reason justify the
courts in treating this type of
fraud as serious enough to avoid
a marriage. There is, however, a
large measure of truth in the half-
jesting statement that large pre-
tensions as to social and eco-
nomic standing are part of the
ordinary current coin of court-
ship and are not, or should not
be, taken seriously. It would be
hard to draw the line between
such misrepresentations and
those that affect the character,
the ability or the personal charm
of the parties.

In those situations in which
misrepresentations as to wealth
or social standing are the sole
inducing causes for the contract
of marriage, the court might well
assume that the parties have by
their own admission treated this
highly significant relationship as
a commodity of sale and ought
not to complain if the rules of
sale are applied.

It must be remembered that
a wide extension of the grounds
for annulment is likely to work
even more mischief than extreme
freedom of divorce. In cases of
divorce, custody of the children
and the support of the family are
anxiously considered by the
court. Furthermore, the practice
of interlocutory and final decrees
gives a certain assurance that
due deliberation is had. In the
case of an annulment there can
be no alimony, no division of the
community property, and the is-
sue is bastardized unless special
statutes provide against it. Par-
ticularly is it a serious matter that
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the decree is final at once.

Under these circumstances,
collusion, which is so common
and so difficult to prevent in di-
vorce cases, can evade even the
slight precautions with which the
law properly enough surrounds
actions of divorce. It may hap-
pen—apparently it has hap-
pened—that ignorant and inex-
perienced women are induced to
consent to what is an action for
annulment, although repre-
sented to them as an action for
divorce. While this may amount
to a fraud on the court, it is rarely
the case that this fact is easily
susceptible of proof. Such machi-
hations are most easily effected
on the basis of a charge of fraud.
And the extension of the doc-
trine of fraud in marriage con-
tracts to each and every misrep-
resentation that might have in-
duced consent is hardly a move-
ment to be encouraged.

A special ground of annul-
ment—which resembles a charge

of fraud—is the sexual impo-
tence of either of the parties. The
sexual basis of marital relations
is so plainly an essential fact,
that if these relations are impos-
sible one of the most important
reasons for the marriage ceases
to exist. As in the case of fraud,
the impotence must exist at the
time of the marriage, and must
be unknown to the other side.
But impotence is, after all, not
quite the same as fraud, since it
is not necessary to prove sci-
enter. The good faith of the party
who turns out to be impotent is
quite irrelevant. As in all cases
of annulment, action must be
promptly taken. If after discov-
ery of the spouse’s impotence,
an excessive time elapses before
the action is brought, the objec-
tion is deemed to be waived.

In all these cases, insanity,
hon-age, fraud, force or im-

potence, the marriage is merely
voidable, not void. It cannot be
too often insisted upon that a
voidable transaction of any sort
is perfectly valid, until and un-
less it is avoided in proper form.
When this happens, the marriage
is said to be void ab initio and
treated “as if” no marriage has
ever been entered into.

The first and most disastrous
result of this theory is that chil-
dren born of such a marriage are
at once made illegitimate. When
we recall the profound effects of
the status of illegitimacy in En-
gland, and that among other
things it severed even the legal
bonds between the child and its
natural mother, it will be seen
that this result needed remedy.
In many American jurisdictions,
accordingly, statutes have par-
ticularly and emphatically de-
clared the full legitimacy of chil-
dren born or conceived during
the continuance of a valid mar-
riage subsequently avoided.

In fact, despite the terms “an-
nulment,” “avoidance,” “void ab
initio;” the setting aside of the
effects created while the marital
relations subsisted never gets
beyond the approximation indi-
cated in the “as if.” The effects
can never be completely avoided.
As far as is practicable, restitu-
tion of property transferred, the
removal of burdens assumed and
of obligations incurred on the
basis of the no longer valid mar-
riage, will be attempted. The at-
tempt must necessarily be frag-
mentary and insufficient.

There are, besides the void-
able marriages, a certain number
of marriages which are com-
pletely void and need no action
at law to avoid them or set them
aside. Properly, of course, they
are not marriages at all, but just
as it is necessary to speak of void
contracts which are really not

contracts, so “void marriage” is
an intelligible expression. It
means a union in which, on one
side or both, an attempt to en-
ter into a marriage has been
made and in which the attempt
failed for other reasons than the
absence of form.

Of the causes that render a
marriage void the most im-
portant are bigamy and incest.
An additional one in the United
States is miscegenation.

A marriage is void if at the
time of entering into it, either
party has a wife or husband liv-
ing who has never been validly
divorced. To enter knowingly
into such a marriage constitutes
the serious felony of bigamy,
punished capitally in England
until the first third of the nine-
teenth century.

Such a marriage may well be
bigamous and void without in-
volving criminal intent on either
side. The bigamous spouse may
have had what seemed sufficient
reason to believe that the first
marriage was wholly void. Or else
in the case of a voidable marriage
or a divorce, an action may have
been prosecuted apparently to
completion, but was ineffective
for some unknown failure of ju-
risdiction or other similar defect.
The good faith of the bigamous
spouse will not validate the mar-
riage, but it will—or ought to—
be taken into consideration in
case of a prosecution.

Another instance of good
faith which has not always pre-
vented prosecution is the case in
which the bigamous spouse had
reasonable ground for assuming
that the first wife or husband was
dead. Mistaken identification of
a corpse may have been the
cause of the mistake, or a cred-
ible report of a death in some
general disaster. It is clear that
the same rule should prevail here
as in any other circumstances of
good faith.

Mere absence is not consid-
ered in this class of cases. It has,



however, been the custom from
time almost immemorial to deal
with long-continued absence as
though it were equivalent to
death. Our modern statutes ex-
press this as a presumption of
death by reason of absence, and
demand as a condition, as arule,
the relatively long period of
seven years and the absence of
any communication through the
channels by which communica-
tion would normally be had.

Of course, even after seven
years of absence and silence, the
other spouse may reappear.
When this happens—for which
the romantic figure of Enoch
Arden has become the perma-
nhent symbol—the intervening
marriage, if one had been en-
tered into, is of course wholly
void. Special provision is made
in these statutes for the legiti-
macy of children and the validity
of transactions entered into dur-
ing the continuance of the union.
Generally no social discredit of
any sort is involved, if good faith
is demonstrable. The entire situ-
ation caused by the reappear-
ance of the absent spouse,
closely resembles the Roman in-
stitution of postliminium.

In some jurisdictions the
general statutory provision con-
cerning legitimacy includes chil-
dren of bigamous marriages,
unless perhaps there was a com-
plete lack of good faith on both
sides, in which the union is
clearly completely illicit and
scarcely even a “void marriage.”

The next most general group
of void marriages are those
within the forbidden degrees.
These have been discussed be-
fore. In England, since the time
of Henry VIII they have roughly
corresponded to the “Levitical”
degrees and have notoriously
included relationship by affinity
as well as by consanguinity.
Many of these former disabilities
have been removed in recent
times.

In the United States, al-

though the entire group of for-
bidden degrees seem never to
have been adopted in any one
jurisdiction, there is still a for-
midable list of relationships
within which any form of sexual
connection, with or without mar-
riage, constitutes incest. In gen-
eral they may be said to cover
(1) ascendants and descendants
in any degree, including relation-
ship by affinity; (2) brother and
sister by consanguinity only; (3)
uncle (aunt) and niece (nephew)
by consanguinity only. It comes
somewhat as a surprise to dis-
cover that in the greater part of
the United States— especially in
the Middle West—first cousins
are included; and in many States
a large number of other relation-
ships, both by blood and mar-
riage, are also within the forbid-
den degrees.

All sexual relations between
persons in these classes and de-
grees makes them guilty of in-
cest, generally a serious felony.
Marriage between them is wholly
void, but the legitimacy of off-
spring probably comes within the
legitimating effect of the statute,
particularly if at least one party
has acted in good faith. Whether
that would be the case in mar-
riages that grossly shock the
social sense, between ascendant
and descendant for example, has
nhever been specifically adjudi-
cated.

The barrier of race has cre-
ated another type of void mar-
riage in the United States. Fully
two-thirds of the states—by no
means wholly in the South—ab-
solutely avoid marriages be-
tween full whites and Negroes.
Generally “Negro” is made to in-
clude persons with as little as
one-sixteenth or one-thirty-sec-
ond part of Negro blood. In some
states, sexual intercourse be-
tween such persons, with or with-
out the pretence of marriage, is
a criminal offense, a penal law
flagrantly disregarded, since in
many of these places Negro

brothels scarcely attempt con-
cealment.

But the law is stringently en-
forced in the case of mis-
cegenous marriages. Here, as a
matter of fact, courts have hinted
that the declared public policy of
the rule may take the children of
such marriages out of. the gen-
erally legitimatizing statute. In
many states, the same public
policy prevents recognition of
such marriages even if valid
where contracted. That, however,
is not the universal rule.

An almost equally general
barrier is that established in
about half the states—not only
those of the West Coast— be-
tween whites and the race
vaguely classed as Mongolian,
which includes Chinese and Japa-
nese, certainly, and sometimes
Malayans. The general qualifica-
tions which have been men-
tioned in regard to marriages
between whites and Negroes,
apply here as well.

In a minority of states, the in-
termarriage between whites and
Indians is equally forbidden.
This, in view of colonial social
history, may be regarded as an
astounding result, particularly
since the relatively small number
of Indians in the prohibiting
states renders the enactment
hardly a matter of real present-
day importance. A rather dis-
tressing light is thrown upon the
entire situation by the curious
state of the law in Oklahoma,
where Indians by reason of the
discovery of oil have often large
property interests. There whites
may marry Indians, but may not
marry Negroes. The latter again
may not marry Indians.

The statutes of miscegena-
tion have been attacked as a vio-
lation of constitutionally guaran-
teed rights. They have usually
been upheld on the ground that
the prohibition is directed
against both races equally and
that there is a real scientific ob-
jection to miscegenation.
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Whether we do or do not accept
the latter—it is at best a quite
unproved hypothesis—the
former rationalization must be
characterized as slightly disin-
genuous. The prohibition is
clearly based on the doctrine of
the superiority of the white race,
and it would be better to make
an honest admission of that fact.

In all these cases, the mar-
riages are wholly void. Those
who enter into them may disre-
gard them completely, and with-
out legal penalty enter into valid
marriages with other persons. In
most cases, however, it is spe-
cially provided that an action may
be brought to have their invalid-
ity declared. The purpose of this
action is rather to have the fact
made a matter of record and re-
move doubts. It is, strictly speak-
ing, an early example of the de-
claratory judgment which has
been recently so widely adopted.

The general state of the law
in regard to annulments and void
marriages is somewhat marked
by the unfortunate in-directness
that afflicts our courts when
these so-called “delicate” ques-
tions confront them. All that can
be said is that the courts are
more honest and direct in these
cases than they are in the case
of divorce.

The history of divorce in the
modern Anglo-American legal
system is of the highest complex-
ity. The term is an inheritance
from the Roman law, in which
divorces were readily obtained
for a number of set reasons by
either party and without reasons
by mutual consent. The acquisi-
tion of exclusive control over di-
vorce by the Church courts in the
early Middle Ages completely
changed the fundamental ideas
in regard to it.

Divorce had agitated theolo-

gians and canonists from very
early times. The early Christian
communities avoided the secu-
lar Roman courts and submitted
all their difficulties, personal as
well as legal, to the heads of their
own “ecclesiae,”their bishops. At
the time of the decay of imperial
authority in the West this epis-
copal jurisdiction had developed
a considerable body of legal rules
on several subjects, notably that
of divorce.

The attitude of the Christian
churches was in conscious oppo-
sition to the Roman system of
divorce. Whether the sacramen-
tal theory of marriage was com-
pletely developed or not, the
secular freedom of divorce was
stigmatized as pagan inconti-
nhence, and a definite opposition
to re-marriage after divorce was
cited from the New Testament.
The matter was not so clear in
the case of divorce for adultery
as to preclude theological con-
troversy, but long before even
the pre-Gratian canonists, it had
become the prevailing opinion
that divorce as the Romans un-
derstood it, i.e., a complete ter-
mination of a marriage previ-
ously valid, was wholly un-
christian and would not be
granted, unless for great emer-
gencies by special dispensation
by the supreme ecclesiastical au-
thority.

The term “divorce,” however,
was retained and divided into
divorce a vinculo matrimonii and
those a mensa et thoro. An addi-
tional confusion has been intro-
duced into most discussions by
the fact that the latter expression
has been adopted for the abso-
lute divorce in the sense we now
understand it, when it was rein-
troduced in modern times. The
Canon Law however used the
phrase divortium a vinculo
matrimonii to describe what we
now call an annulment and even
a declaratory judgment of a void
marriage. The Canon Law recog-
hized a large number of impedi-

ments to marriage, some of them
“diriment,” i.e., those that pre-
vent a marriage from being en-
tered into at all, and others
“impedient, i.e., those that do not
invalidate the marriage but sub-
ject the couple to discipline. Be-
sides the impediments certain
types of mistake and duress ren-
der a marriage void.

The second type of divorce,
that a mensa et thoro, “from bed
and board,” is the modern “lim-
ited” divorce, or separation. It ter-
minates the duties of cohabita-
tion and permitting sexual ac-
cess. It does not terminate the
duties of support or of sexual fi-
delity. It was, to be sure, often
granted because of sexual infi-
delity, but that fact did not jus-
tify similar misconduct in the
aggrieved spouse. Since these
matters were being adjudicated
by an ecclesiastical court, spiri-
tual censure could be and was
administered to parties commit-
ting adultery even after separa-
tion, and in the Middle Ages,
spiritual censure might result in
extremely practical conse-
quences. Excommunication
might follow and the secular
courts would aid the spiritual
courts in enforcing it.

A certain amount of theologi-
cal authority had always been
available for the support of di-
vorce in the proper sense, when
the ground was adultery, but
only on that ground. As the au-
thority of the Church and the
Canon Law waned in the fifteenth
century, an increasing demand to
introduce this type of divorce—
more or less on the Roman
model—became evident, espe-
cially in the Reformed churches.
In England, however, even after
the separation of the Anglican
and Roman churches, no conces-
sion was made in this matter.
The Church courts, though now
royal courts, retained their exclu-
sive jurisdiction in such cases
and continued to apply the
Canon Law in a somewhat modi-



fied form, but still one that rig-
idly excluded divorce proper.

Such divorces, i.e., the termi-
hation of an unquestionably valid
marriage, re-entered England by
way of private bills in Parliament.
They did not become commont till
the eighteenth century. Indeed,
the very first seems to have been
passed in 1669. The power of the
King in Parliament, as the high-
est authority in the Church as
well as state, to dissolve an ex-
isting marriage could hardly be
denied. It was not till 1857 that
a special court was created to
have jurisdiction over divorce
with the power to grant absolute
divorces.

The controversies that had
existed in England on the sub-
ject of divorce and the right to
provide for it were continued in
the United States. Courts of gen-
eral jurisdiction—especially
Chancery courts—assumed the
powers of the English ecclesias-
tical courts, but it needed spe-
cific statutes to bestow on these
courts the power to grant real di-
vorces.

The American development
of divorce is one of the most
striking elements in the social
history of the United States. The
vast extent of territory, the con-
ditions of the frontier, the mo-
bility of the population, produced
frequent occasions for desertion
and even more frequent desire
to end incompatible marriages.
In most of the states of the east-
ern seaboard, grounds for di-
vorce were few and sharply re-
stricted. In one of them, South
Carolina, divorce is still prohib-
ited altogether. In most of these
states, adultery or long-contin-
ued desertion are the only
grounds permitted.

In the newer communities of
the West and in some of the
Middle West, facility of divorce,
or relative facility, was a real so-
cial demand, and in them a much
longer list of grounds for divorce
was statutorily established. This

at once created serious and deli-
cate problems in the conflict of
laws, since jurisdictions with
widely differing policies in this
matter were often contiguous.

For a long while the general
feeling in regard to divorce was
colored by the traditional repug-
nhance of all classes of Anglo-
American society toward it. Di-
vorced persons lost caste to a
marked degree, and divorce was
therefore frequent only in social
groups popularly stigmatized as
loose-living or “fast,” artists and
actors and the younger set
among the wealthy classes. In
the last decades of the nine-
teenth century, however, di-
vorces have become prevalent in
all social classes, and one or two
states even undertook a rather
discreditable rivalry in inviting
persons who wished to be di-
vorced to come to them for that
purpose. One may say that the
most successful bid of this kind
has been made by the state of
Nevada, which not only has a
larger and more flexible list of
reasons for which divorce may be
granted than most of the other
states, but has also the shortest
residence requirement, six
weeks. The city of Reno in Ne-
vada has an unenviable notori-
ety throughout the world as a
place of refuge for persons seek-
ing to be divorced.

It is probable that every so-
cial circle in the large cities of
the United States includes at
least some divorced persons. The
profound effect of this fact on the
family life of the country is obvi-
ous.

There is probably no situa-
tion in which one of the least
pleasant traits of a legal system,
conscious hypocrisy, is more in
evidence than in the manner in
which courts and legislatures
have dealt with the problem of
divorce. Although in the forty-
eight different American states,
the statutory grounds on which
divorce may be granted are ex-

tremely numerous, the most ra-
tional of all of them, the mutual
desire of the spouses to be di-
vorced, is not among them. It s,
however, common knowledge
that in the overwhelming num-
ber of applications for divorce,
the reason assigned is pure pre-
tence and the real reason is mu-
tual consent. The inevitable re-
sult is that collusion and perjury
are fostered without any addi-
tional safeguard to the persons
who suffer most under divorce,
the children of the union.

It must be said, however, that
the moral dualism which this
condition presents, is not en-
tirely the creation of the courts
and the legislature. Efforts to
bring the legal doctrines in ac-
cord with the practice of the com-
munity have met with deter-
mined resistance and have usu-
ally been abandoned. It is likely
that in the same states in which
an extraordinarily large propor-
tion of the citizens have been
divorced, a referendum on di-
vorces by mutual consent would
be decisively rejected. The legal
instrumentalities, i.e., the courts
and the legislatures, are required
to enforce an older moral atti-
tude which the community itself
has rejected in practice though
it is still maintained in theory.
Nothing is better calculated to
strengthen the hostility of the lay
public to the law, yet it is plain
that the remedy lies almost
wholly with the lay public.

One of the incidental evil ef-
fects of a divorce system in which
serious matrimonial offenses
must be alleged and publicly
proved in order to obtain a di-
vorce is that a great deal of more
or less concealed blackmail is
effected against those who
shrink from the publicity in-
volved. Another incidental evil is
the publicity itself, and the trans-
forming of courtrooms and news-
papers into means of gratifying
pruriency. In England, a recent
and drastic statute has much
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mitigated the scandal of news-
paper exploitation of the sex ele-
ments in divorce actions, but the
essential scandal or officially
countenanced hypocrisy re-
mains, in spite of frequent expo-
sure and earnest attempts at re-
form.

Formally, an action for di-
vorce is a petition to a court
which is clothed with the pow-
ers both of an ecclesiastical court
and a court of chancery, to
change the status of two persons
from that of husband and wife
to that of single persons. The
duties, privileges and rights that
attach to the status of husband
and wife have been mentioned
above. If a decree or judgment
of divorce is granted, this com-
plex of duties and rights ceases
from the date on which the judg-
ment takes effect.

A divorce is really much more
than that. The persons who have
the status of husband and wife
with respect to each other are the
nucleus of a family. A decree of
divorce is, therefore, the read-
justment of all the family rela-
tions, which involve, first of all,
the relations of minor children
and, secondly, a large number of
property interests. The social
unit of the highest importance—
indeed, in accepted theory of
supreme importance—is either
to be partly dissolved, or recon-
stituted in a different way, or, it
may be, salvaged. And in doing
so, the courts consciously deal
not only with the whole complex
of family relationships as some-
thing of a unit, but endeavor to
give some weight to the commu-
nal interests which form the
background of this complex and
give its constituents a special
value.

The initiative in these pro-
ceedings is left to husband or
wife who appears in what is as-
sumed to be a controversial is-
sue to ask for redress for awrong

committed. The model for these
actions is accordingly the ordi-
nary lawsuit, with its atmosphere
of attack and defense and its
suggestion of the metaphors of
a duel or a tourney. This was in-
evitable under the historical con-
ditions under which divorce grew
up in all the Western systems of
law, but it is unfortunate that a
different model was not em-
ployed, that of suits in partition
or suits for the liquidation of
partnership or corporations. If
the present prevalence of divorce
is not merely a temporary symp-
tom of social and economic mal-
adjustment, but indicates a shift
in the character of the Western
family, this other model will
prove of distinct value in regis-
tering this change. But since the
divorce is still and is likely to re-
main in form a controversy be-
tween two adverse and hostile
parties, the rules developed in
such controversies must apply.
The court must have jurisdiction,
at any rate over the plaintiff, a
cause of action must be stated,
evidence must be offered in ac-
cordance with the rules of evi-
dence, and the time limits as-
signed in the procedural statutes
and rules of court must be kept.

In all these matters the na-
ture of divorce creates difficul-
ties and complications. It has
been declared to be an action
“quasiin rem,”a cryptic term that
has at best a symbolic meaning.
The resis assumed to be the sta-
tus, and the real and obvious
reason for dealing with actions
at law affecting a status differ-
ently from other actions, is that
the legal consequences of trans-
actions differ with the status of
the persons who enter into them
and that therefore there ought
to be some unequivocal way of
knowing what the status is. Un-
fortunately, the methods in use
in divorce actions are not those
which justify the expression, “in
rem.” That is to say, there is no
easily accessible way of learning

the legal situation of the res in
dispute, in this case, the status.

A more solid reason for deal-
ing with divorce actions as we
deal with other actions which de-
termine and record the interests
of parties in land, or in a tangible
object, is the social situation cre-
ated by a shifting population and
the need of granting relief to
deserted spouses. Unless the
jurisdiction assumed is to be
more than merely the personal
one, no adequate relief can be
granted. For that reason the
problem of jurisdiction is the first
one that presents itself.

In ordinary actions, as far as
courts of general jurisdiction are
concerned, the problem of juris-
diction is a simple one. If the
court has jurisdiction over the
defendant, the case may go on,
because the plaintiff has by his
own act voluntarily submitted
himself to the court. But that is
hot so in matters involving land,
which for the most part must be
brought in the place in which the
land is situated. Since the rela-
tion of husband and wife is a
matter dealing with a family com-
plex, and the action for divorce
asks for a readjustment of this
complex, the normal require-
ment would be that the action
should be brought only where all
the members of the family are to
be found.

If we deal with law as merely
a game of mathematically ar-
ranged counters, the problem
offers no difficulty. The domicile
of the wife is the domicile of the
husband. So is the domicile of
the minor children. All the mem-
bers of the family group are,
therefore, domiciled where the
husband is, and in that place
consequently, and there only, a
court may entertain an action for
divorce, which involves the rear-
rangement of the family group.

This has in fact been the le-
gal view in a number of cases.



Its unreality is apparent from the
fact that in just these cases
where divorces are most com-
pletely justified, viz., when a wife
has been deserted or when a
husband by his conduct makes
it impossible or improper for his
wife and family to live with him,
the husband’s domicile may be
either unknown or for practical
reasons very difficult to utilize.
On the other hand, the desert-
ing or delinquent husband may
bring his action where he likes,
often under conditions that
make an effective defense on his
wife’s part extremely difficult.

For that reason, courts have
in the main discarded the strict
rules of domicile in the matter
and have based their jurisdiction
primarily on the domicile of the
plaintiff, whether wife or hus-
band. This domicile is not the
one of international law, but a
purely statutory residence
requirement. In most places it is
one year. In Nevada, as has been
said, it has been reduced to six
weeks.

Other courts have attempted
to create a new domicile, the
“matrimonial domicile,” different
from the domicile of either hus-
band or wife. The obvious anal-
ogy is that of the situs of real
property. But this analogy breaks
down almost at once, since the
status is a relationship and a re-
lationship cannot be severed
from the persons or things re-
lated.

The matter might well have
been arranged without invoking
new categories or doubtful
analogies. A person physically
present in a state, who has given
evidence of an intention in good
faith to remain there, might well
call upon the courts in a proper
case and with proper safeguards
to terminate or modify his rights
and duties, without any reference
to the fact that a certain number
of these rights and duties are fre-
quently combined in a definite
complex and called a status. If

precaution is taken against fraud
on the court, it is hard to see why
anything else is relevant.

A very real difficulty is cre-
ated by a special aspect of the
conflict of laws which is peculiar
to the United States. In most ju-
risdictions, the extent to which
foreign laws will be given effect
depends on comity alone. They
may deal sovereignly with situa-
tions that seem offensive or
troublesome to them, however
warranted by the laws of another
jurisdiction. But in the United
States, a constitutional provision
requires a state to give “full faith
and credit” to the “public acts,
records and proceedings” of ev-
ery other state. Does that require
a state to recognize a divorce
between persons who were once
its citizens, when one of them
has changed his domicile to an-
other state for the very purpose
of bringing this action, and when
the grounds for divorce and the
methods used in obtaining it are
completely opposed to the pub-
lic policy of the state in question?

The disinclination to accept
such divorces has not always
been the result of any hypocriti-
cal self-righteousness on the part
of the state whose laws have
been evaded, but has frequently
expressed a real social policy and
ideal and a real repugnance for
the social consequences of ex-
cessive freedom and informality
in divorce actions. The indigna-
tion expressed at the change of
domicile for the purpose of
“evading” the local law is some-
what less justified. There is an
unquestionable constitutional
right to change domicile for

any reason, and the prefer-
ence of a jurisdiction that has a
freer or more “liberal” divorce
laws for one that has more strin-
gent ones, is as reasonable as
preferring one state to another
because of greater economic
opportunities or milder climate.

There is, however, ample jus-
tification for insisting that a

change of domicile be in good
faith, and good faith is obviously
more than dubious when a
change of domicile to obtain a
divorce is followed almost imme-
diately after the divorce by an-
other change back to the state
of original citizenship. Strictly
speaking, the fact that domicile
is found to be a fact is a judicial
determination like any other and
not subject to question in an-
other jurisdiction. It is en-
couraging to find that many
courts are sufficiently concerned
with reality to examine this fact
before they feel constrained to
accept as final a divorce granted
in another jurisdiction.

The insecurity of marital sta-
tus which the conflict of laws
causes is made more acute in the
United States by the mobility of
the population and the frequent
bona fide changes of domicile
which Americans make. Evidently
some interstate agreement, with
or without a uniform statute in
each state, will be the only satis-
factory way of avoiding the evils
of the present situation.

Under some theories of the
conflict of laws, the rules gov-
erning jurisdiction in divorce are
quite different from those gov-
erning jurisdiction in the case of
annulment. Cases of annulment,
itis argued, can be brought only
in the jurisdiction in which the
marriage was entered into. The
reasons assigned are those of
mathematical logic. Marriages
are valid only if they conform to
the law of the state in which

they are contracted. Unless
a strong public policy is at
work—as in miscegenation—the
validity of the marriage cannot
be questioned if valid where con-
tracted. Similarly, it is argued, no
other state may properly deter-
mine over again what, by impli-
cation, has been determined in
the affirmative in the state of the
marriage, to wit, that the persons
were competent to marry, that no
impediment existed.
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The theory cannot be easily
defended despite the learning
and acumen which have been
employed to defend it. It is a com-
plete nonsequitur for all those
impediments that are regarded
as “diriment” by the Church, i.e.,
force, mistake and impotence.
Even if the doctrine were logically
unassailable, considerations of
policy and common sense op-
pose it. It depends, for one thing,
on assuming that divorce and
annulment are fundamentally
different in their effect.

As a matter of fact, the dif-
ference has been much exag-
gerated. In both divorce and an-
nulment, the parties, from the
date on which the judgment be-
comes final, change their status.
They no longer are husband and
wife, but single persons. The
judgment for annulment offers
in addition restitution, necessar-
ily an incomplete and a qualified
restitution, for all transactions
entered into on the basis of the
status of husband and wife in
which it is reasonable to ask res-
titution. Certainly no sound rea-
son can be adduced why any
court cannot in a proper case
determine both that its citizens
shall change their status and that
one or both may have such resti-
tution as the court can help them
to. The mere fact that these citi-
zens married in another state
does not seem an adequate rea-
son for refusing relief if it is
otherwise justified, or in sending
them to a distant place to get it.

The rules governing the con-
flict of laws in regard to annul-
ment may well be wholly assimi-
lated to those governing divorce.
If the court has jurisdiction of the
plaintiff or defendant, if precau-
tion is taken against fraud or
surprise, there is no reason for
classifying those who petition for
annulment into two arbitrary cat-
egories, those who were married
in the state and those who were
married out of it.

The multiplicity and variety
of the grounds for divorce in the
various jurisdictions have al-
ready been mentioned, as well as
the absence among them of the
one ground that seems most
natural and reasonable, mutual
consent. That such a list of tabu-
lated grounds is in practice quite
futile is also a matter of common
observation. Indeed, one of the
most commonly assigned of
grounds, “mental cruelty” is so
elastic a term, even when it is
alleged in good faith, that it
amounts to little more than a
submission to the judge’s dis-
cretion of whether the parties
should be legally compelled to
live together.

The grounds for divorce
most frequently listed in statutes
are adultery, desertion and cru-
elty. These, if actually committed,
are wrongful acts, and are prop-
erly enough called matrimonial
torts. It is important to remem-
ber this fact in attempting to
determine the character of ali-
mony and in justifying the con-
sciously penal character of parts
of the judgment for divorce. The
divorce itself, the destruction of
the status, can scarcely be re-
garded as a punishment for the
delinquent spouse since the sta-
tus is necessarily destroyed for
both the guilty party and the in-
nocent one. A penal character
can be given it by continuing
some of the burdens of the sta-
tus for the guilty party and re-
lieving the innocent party of all
of them. If the wife successfully
maintains the action, she may
still claim support from her hus-
band, but owes him none of the
duties of marriage. She may like-
wise receive custody of the mi-
nor children. If the husband ob-
tains the divorce, he is relieved
from all the duties of the mar-
riage, the wife may be deprived
of all or most of her interest in
his property or in the community
property, and may also be de-

prived of custody of her children.

An additional penalty that
was at one time quite general
and is still maintained in form in
some jurisdictions is to prohibit
the guilty party from remarrying
in the lifetime of the other. This
has proved quite unenforceable
because of the ease by which it
could be evaded. Few states de-
mand domicile for the purpose
of marriage and, if the party pro-
hibited marries in another state,
the state granting the divorce is
powerless to prevent it or pun-
ish it. Indeed, if the prohibition
had been effective, it would have
inevitably encouraged illicit con-
nections.

(1) ACTS TENDING TO SET
ASIDE JUDGMENT (a) Re-
crimination. So long as divorce
is based in theory on the com-
mission of a punishable offense
by the defendant in the action,
the effect of recrimination, a doc-
trine which has always elicited
the jibes of social critics, is logi-
cally defensible. Recrimination if
proved is a complete defense and
requires a dismissal of the di-
vorce action. It is the assertion
against the plaintiff of the same
matrimonial tort as that for
which a divorce is asked or, at
any rate, the assertion of a mat-
rimonial tort sufficient to base an
action for divorce. Since these
actions partake of the nature of
actions in equity, the rule of
“clean hands” is available. A court
of equity will not act on behalf
of a petitioner who is as guilty
as the party against whom he
claims redress.

Nevertheless, however logi-
cally defensible in theory, the
doctrine contradicts the reality of
the situation presented. The di-
vorce action is, in fact, a petition
to have the family relations com-
pletely readjusted by a court and
this is the view that the court
formally takes of the matter. In
such cases, it is a manifest ab-
surdity to sever the relationship



when one of the two parties has
shown himself unfit to perform
its duties and bear its responsi-
bilities, and to refuse to sever it
when both parties have shown
themselves unfit.

The elimination of this absur-
dity would be easy enough. That
no serious attempt has been
made to do so is probably due
to the relative disuse into which
this defense has fallen. It is plau-
sibly asserted that in nearly. ev-
ery divorce action recrimination
would probably lie, and in view
of the fact that an action for di-
vorce is generally the last of a
long-continued series of un-
happy incidents and is itself a
symptom of a domestic break-
down, it is inherently probable
that both parties are to some
degree responsible FOR the re-
sult. The possibility of recrimina-
tion in practice is likely enough
to be merely a means of negoti-
ating the collusive bargains
which are unfortunately—and
under the present state of the
law, almost inevitably—the basis
of most modern divorces.

(b) Collusion. Collusion is in
theory a complete defense to a
divorce action, if the defendant
has the effrontery to raise an is-
sue equally discreditable to both
parties. To be sure, the defen-
dant might plead repentance or
ignorance or even duress to ex-
plain participation in such a
scheme. But collusion can be
noticed by the court itself of its
own motion, and when so no-
ticed will result in dismissal of
the action and perhaps in pun-
ishment of the parties for con-
tempt of court, or for perjury
when perjury has been involved.

Collusion may consist not
merely in alleging a matrimonial
offense which has not in fact
been committed, but equally in
omitting to recriminate such an
offense when it has been com-
mitted. Both kinds are extremely
common. The former is particu-

larly in vogue in jurisdictions
which have adhered to the doc-
trine that only adultery is an ad-
equate ground of divorce. In
these places, the tradition that a
chivalrous husband will permit
his adulterous wife to divorce
him rather than use her offense
to divorce her, has created scan-
dals of its own and has even
made possible a commercial
exploitation of these scandals. It
is difficult to believe that the
condition can long continue to
be ignored by legislatures or
other reforming agencies.

A particular type of collusion
involves connivance. In this case
the matrimonial offense is not
merely alleged and admitted by
default, but is actually true. The
commission, however, has been
either acquiesced in by the plain-
tiff or has been actually made
possible by the plaintiff’s assis-
tance.

It may well be that perjury is
thereby avoided, but the fraud on
the court is equally great and
since the offense is commonly
that of adultery, the moral
grounds on which our divorce
system is still defended lose even
more of their cogency.

(c) Forgiveness or Condona-
tion. Since these offenses are
wrongs clone by one spouse to
the other, they may be forgiven
by the injured party. The Chris-
tian ethical system that animated
the ecclesiastical courts not only
permitted forgiveness or condo-
hation, but necessarily encour-
aged it as a moral duty. This was
in direct contrast with the Roman
system as formulated in the leg-
islation of Augustus (Lex Papia-
Poppaea), which imposed a duty
on the husband to divorce his
wife if she committed adultery,
and even subjected him to crimi-
nal and other penalties if he did
not. It applied only to the hus-
band, since his extra-marital
intercourse was not adultery.

The Canonical rule equalized

the sexes in this matter and the
court urged condonation wher-
ever possible. The secular courts
adopted the same principle, in
theory at least, and some of the
rules in divorce procedure are
particularly addressed to the
possibility of permitting recon-
ciliation, which usually implies
condonation by one or both par-
ties of offenses committed.

The forgiveness if actually
granted is in one sense final. It
may not be arbitrarily withdrawn.
It may be manifested by an ex-
press statement or indicated by
conduct and the conduct most
frequently taken to show forgive-
hess is the resumption of conju-
gal relations—especially sexual
relations—with knowledge that
the offense had been committed.

If, however, forgiveness is fi-
nal in the sense that it cannot
unreasonably be retracted, it is
also essentially conditional. The
condition is of course that the
offense forgiven must not be re-
peated or an equally grave one
committed. That is what is usu-
ally meant when it is declared
that the forgiven spouse must
treat the other with “conjugal
kindness.” It does not quite mean
that the person forgiven must be
in every respect a devoted and
exemplary spouse, but it does
mean that the major and funda-
mental duties of the married sta-
tus must be performed. If the
condition is not fulfilled, if the
forgiven spouse does not treat
the other with “conjugal kind-
ness,” the forgiveness itself
ceases to be effective and the
original misconduct may be used
to base an action for divorce just
as though no condonation had
taken place.

(2) INTERLOCUTORY JUDG-
MENT The policy of the law that
encourages condonation is in
part the basis of the fact that a
judgment of divorce does not
become final until an appreciable
time has elapsed after it has been
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rendered. It is at first merely “in-
terlocutory,” and the length of
time necessary to turn it into a
final judgment is determined by
statute. In England it is six
months. In some American
states, it is one year.

The interlocutory judgment
of divorce is a real judgment, not
merely an announcement that a
judgment will be rendered in the
future. It determines finally that
a cause of action for divorce ex-
ists at the time the judgment is
rendered, and if there are prop-
erty settlements included in the
judgment these are as final as
they would be if they were in-
cluded in the final judgment of
divorce. In both cases, the judg-
ment is subject to attack for
fraud or for any other reason
which makes a judgment vulner-
able. The interlocutory judgment
does not sever the relationship
of husband and wife and make
the two parties single once more.
Only the final judgment does
that. In the interval, the parties
are as fully married as though no
judgment had been rendered at
all. If either marries, the felony
of bigamy has been committed.
Extra-marital intercourse in this
period is adultery. If either dies
intestate during this period, the
other succeeds as though no di-
vorce had ever been contem-
plated.

If an interlocutory divorce
has been obtained, upon ex-
piration of the statutory period
petition may be filed—usually by
either party—to have the divorce
made final. The granting of this
petition is not a matter of judi-
cial discretion. Unless there is a
definite and cogent reason
against it, the court must make
the judgment final and a refusal
to do so is reversible error.

The purpose in part, as has
been said, of requiring an inter-
val to elapse between the inter-
locutory and the final judgment,
is to give an additional opportu-
nity for a reconciliation between

husband and wife, which under
the circumstances can mean only
a condonation of the matrimonial
offense that the interlocutory
judgment found existing. Only
an application by either husband
or wife can make the judgment
final. The court cannot do so. If
neither of the two parties
chooses to take any steps in the
matter, the marriage remains in-
tact and both parties may re-
sume full connubial relations
when and as they please.

If the purpose of reconcilia-
tion were as nearly controlling as
it is sometimes said to be, every
attempt at resumption of mari-
tal relations would be encour-
aged even if it turned out to be
unsuccessful. That is, if the par-
ties were to live together as hus-
band and wife on several occa-
sions for a shorter or a longer
time within the statutory period,
that would not deprive them of
the right to make the judgment
final, if after these attempts it
was still apparent that they could
not maintain a successful family
life. But some courts, sometimes
without legal warrant, have
treated any attempt at reconcili-
ation as a condonation, and have
taken any resumption of connu-
bial relations, as a ground for
refusing to make the judgment
final. There is no adequate rea-
son why this should be. Contin-
ued cohabitation within the
statutory period may be evi-
dence—and should be so consid-
ered—of bad faith or collusion,
and as such may justify the court
in setting the judgment aside,
but it has no real relevance to the
right to have an interlocutory
judgment made final. Some jus-
tification may perhaps be found
in those jurisdictions in which
the declared policy against di-
vorce is very strong. The practice
mentioned may be assumed to
reduce the number of final di-
vorce judgments rendered,
though the fact is more than
dubious.

The special occasion, how-
ever, for establishing interlocu-
tory judgments lay in the public
scandal produced by the fact
that, when divorces were imme-
diately final, remarriage of the
divorced party to another person
took place almost at once, and
often on the same day. Fre-
quently, the unpleasant spec-
tacle of what was little more than
an exchange of wives was pre-
sented. It seemed scarcely fitting
that the courts should lend them-
selves to facilitating the coarse-
ness and immorality which these
situations usually implied.

There is another somewhat
related purpose in the estab-
lishment of interlocutory judg-
ments in divorce actions. There
is a constant danger of fraud on
the court in the form of collusion
or connivance or direct intimida-
tion of the defendant. The statu-
tory interval makes an investiga-
tion possible, or at any rate al-
lows a longer period within which
evidence of this type of fraud
may become apparent. In En-
gland, these matters are within
the jurisdiction of a special of-
ficer, the King’s Proctor. There is
no corresponding official in the
United States, but the court has
plenary jurisdiction and may of
its own motion summon the
party or the parties for a fuller
investigation.

Collusion is most commonly
practiced by the simple process
of inducing the defendant not to
appear. That, also, would be the
result when advantage is sought
to be taken by reason of the
defendant’s absence or igno-
rance. The law attempts to meet
both possibilities by requiring an
examination of the plaintiff, and
often corroboration as well, even
when the defendant has de-
faulted. Unfortunately, these ex-
aminations and corroborations
are frequently mere formalities
and do not present any adequate
evidence of the facts on the ba-
sis of which divorce is asked.



The history of divorce makes
it plain that a jury should nor-
mally be absent. The cases were
originally cognizable in the Eccle-
siastical courts and in Chancery,
where juries were at most advi-
sory bodies. But in some juris-
dictions a jury has been intro-
duced, not to give a general ver-
dict but to answer a series of
questions of fact, which deter-
mine the issues as far as they are
issues of fact. The judgment of
divorce is still rendered by the
court, which must take a num-
ber of circumstances into ac-
count that cannot well be sub-
mitted to a jury.

(3) SPECIFIC GROUNDS FOR
DIVORCE. This is the situation
which all actions for divorce
present in Anglo-American law.
It remains to examine briefly the
specific grounds for which di-
vorce may be asked.

(a) Adultery. Adultery is the
one reason for which, by a fa-
mous passage in the New Testa-
ment (Matt. 19, 3-12), divorce
was permitted by the teaching of
Jesus. This exception in the gen-
eral prohibition of divorce is not
found in the parallel passages of
Mark and Luke, and a violent con-
troversy has arisen on the sub-
ject. The Roman Catholic church
interpreted divorce here in the
sense of “a mensa et thoro.” In
any case, however, all Christian
churches were agreed on regard-
ing adultery as the gravest of
matrimonial offenses as well as
a mortal sin. In the Old Testa-
ment it is a serious crime as well,
as is natural in a polygamous and
patriarchal society, but only
where a married woman is con-
cerned. In this respect the rule
was the same among Greeks and
Romans as well.

The ecclesiastical rule made
the offense as grave when com-
mitted by a married man with an
unmarried woman, as when com-
mitted by a married woman. Fol-

lowing the usual interpretation
of Matthew, divorce a mensa et
thorowas allowed in either case.
But social custom continued to
regard the adultery of the wife
as far the worse of the two. On
feudal principles, it would inevi-
tably be so, since the wife’s adul-
tery put in question the purity
of blood of the heir while the
husband’s adultery would have
no such effect. For that reason,
the effort to secure condonation
was likely to be more effective in
the case of a husband’s miscon-
duct than of a wife’s. Even be-
fore the Church courts, divorce
would rarely be allowed to the
wife for the husband’s adultery
alone, unless it was persistent
and notorious or accompanied
by harsh treatment.

Under the later English law,
when the secular courts had cog-
hizance of divorce, and in prac-
tice when a private bill for divorce
was before Parliament, this dif-
ferentiation of the sexes was the
legal as well as popular rule, and
was rationalized by reference to
the danger of bastardizing the
issue. When divorce was intro-
duced into the United States,
however, both sexes were dealt
with alike and this has very re-
cently become the law in England
also.

Adultery has also been made
a penal offense in a number of
states, even a felony in some.
Prosecution, however, for obvi-
ous reasons is extremely rare,
since the degree of proof re-
quired at the Common Law for
conviction of a crime is rarely
obtainable in this case.

When adultery is alleged as
a ground for divorce, the evi-
dence necessary is obviously
much less than would be neces-
sary in criminal cases. Any evi-
dence sufficient to convince a
reasonable person that adultery
had probably been committed
would be sufficient, whether the
issue is tried by a judge or by a
jury. None the less, the matter is

not one of pure discretion and
the insufficiency of the evidence
to establish adultery may be
raised on appeal.

In the states which recognize
only adultery as a ground for di-
vorce, no form of marital miscon-
duct or provocation would be
accepted in justification. At any
rate, that is the theoretical rule.
In practice, continued cruelty or
denial of sexual access, is doubt-
less considered, even when it is
expressly ruled that it is irrel-
evant. It is rare that on appeal a
finding that no adultery has
taken place will be reviewed as
contrary to the weight of evi-
dence.

While, as has been said, con-
donation of adultery like all other
condonation is conditional, im-
plying the expectation that the
offense will not be repeated, it is
possible that continued condo-
hation by either spouse of ha-
bitual adultery of the other, may
prevent it from being used as a
reason for applying for divorce.
This is not a waiver of the mari-
tal duty of sexual fidelity, nor an
agreement by which the duty is
abrogated. The duty is an essen-
tial one, implicit in the status,
and cannot be modified or abro-
gated. But continual condonation
of the offense can raise a quali-
fied estoppel, since the forgiven
spouse might be justified in sup-
posing that no petition for di-
vorce will be filed.

Evidently, what really takes
place is that the court feels dis-
inclined to assist a petitioner
whose own feeling is so lax. It
amounts to a punishment in-
flicted for excessive com-
plaisance, since despite legal
rules the social disapproval of
such complaisance is still strong.
The Roman who condoned his
wife’s adultery, it will be remem-
bered, was guilty of an offense.
The medieval feudal system has
transmitted to modern times, a
feeling that honor is engaged
here more than elsewhere. The
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cuckold was ridiculous even
when he maintained his honor.
The wittol, i.e., the complaisant
husband, was nothing less than
contemptible.

(b) Desertion. Desertion as a
ground for divorce needs no par-
ticular comment except that,
since it is usually statutory, the
precise conditions of the statute
must be complied with. To con-
stitute desertion the withdrawal
of the deserting spouse from the
matrimonial residence must not
be provoked or compelled by the
other party. In this respect de-
sertion is quite different from
adultery as a cause of divorce.

Desertion, furthermore, must
be continuous. If cohabitation is
resumed after desertion and de-
sertion again takes place, it is a
new desertion even if the cohabi-
tation is of the briefest and the
previous period of desertion was
very long. Again, the desertion
ends when the deserting spouse
within the period of the statute
makes a bona fide offer to return
or bona fide invites the other to
return. Evidently these offers will
be ineffective if the statutory
period has elapsed and a cause
of action has already accrued.
Even in such a case, courts will
sometimes urge an acceptance of
the offer, on the general principle
that reconciliation is desirable
and to urge reconciliation is a
moral duty of the court.

Where the desertion is “con-
structive,” i.e., consists of a re-
fusal to have sexual intercourse,
a differentiation between the
sexes is made. The wife is de-
serted when as a matter of fact
no sexual intercourse has taken
place, without any express re-
fusal on her part. The husband
is deserted only when he can
show that he has solicited sexual
intercourse and has been re-
fused. The difference is more
apparent than real and is men-
tioned merely as a particular ex-
ample of the court’s attitude to

questions of sex. There is no
constructive desertion when fail-
ure to have sexual intercourse is
based on health or legitimate
fear of sexual infection. The kind
of evidence necessary to estab-
lish this reason for divorce is as
unpleasant as can be imagined
and indicates an insensitiveness
of feeling which may well make
a court prone to dismiss the en-
tire proceeding on any legitimate
ground.

(c) Cruelty. The unfortunate
legend, based on a mis-
understanding of a statement in
Blackstone, that the Common
Law permitted a man to beat his
wife provided he used a stick “no
bigger than a man’s thumb,” has
seemed to confirm an equally
baseless bit of popular psychol-
ogy that a touch of sadism is not
objectionable in marital affec-
tion.

In any case, the law has long
repudiated the doctrine in all its
forms. Corporal beating of a wife
is neither more nor less than as-
sault and battery. Itis punishable
criminally. It constitutes cruelty
and is always a proper ground
for asking for a separation, or for
an absolute divorce in states
where cruelty is listed as a
ground for the latter.

Evidently, provocation is an
element to consider here, even
if it would not be in an indict-
ment for battery. Cruelty consists
not in the actual physical attack,
but in the indication of a dispo-
sition which makes cohabitation
dangerous. If the blow was one
which in all likelihood will not be
repeated, it is probable that a
charge of cruelty will not be re-
garded as sustained.

But physical cruelty is rarely
alleged. Its place has been taken
by what is called “mental” cru-
elty, a charge that has been
made so flexible as to include
any expression of opinion or feel-
ing which could humiliate or
mortify the person to whom it is

addressed or about whom it is
used. If “mental cruelty” were
taken seriously, its frequent em-
ployment in actions for divorce
would long ago have received
definition and precision from
adjudicated cases. It is common
knowledge that it is rarely seri-
ous, even if the specific acts cited
are true enough. It is, as arule, a
cover for the fact that the par-
ties do not desire to live together
as man and wife, and the acts
declared to constitute cruelty are
often nothing less than ludicrous
and trivial.

A great deal is necessarily
left to the attitude of the court.
In jurisdictions that are thought
of as liberal, there are always
several judges whose views on
these matters are likely to be
more severe than those of oth-
ers, and who will decline to re-
gard acts as constituting mental
cruelty which other courts have
accepted. A great deal of “shop-
ping” for favorably inclined
judges takes place that does not
increase the authority of the law
or of its instrumentalities.

However rigidly conservative
some courts may be in the mat-
ter, it is hardly open to question
that where real mental cruelty is
shown, it is likely to be a better
justification for divorce than
sheer brutality. It is therefore un-
fortunate that mental cruelty,
which in its proper sense de-
stroys the foundation of married
life more readily and more nearly
completely than any other form
of marital misconduct, should be
degraded into a pretext to cover
a mutual agreement to end the
marriage.

(4) BREAKDOWN OF FAMILY
UNIT. Evidently the application
for a divorce is a symptom of a
breakdown of the marital com-
munity as a social unit. If one of
the spouses is willing to air
openly all the grievances that
arise in family life, and is willing
to bring charges of immorality or



cruelty, that is an indication that
the family—this particular fam-
ily—is hardly worth maintaining.
When the ground of divorce is
desertion, it may be said that the
marital community has already
ended in fact.

In a number of new commu-
nities, like Russia and some of
the Mexican states, not mutual
consent but merely the ap-
plication of either side is suffi-
cient to end the marriage. This
carries the notion of the marriage
contract still further, and puts
the situation completely on a par
with partnerships and similar
associations in which either side
may ask for a dissolution, due
regard being had to an equitable
partition of the interests in-
volved.

Such a situation is, of course,
completely repugnant to a social
theory which regards even mu-
tual assent as an inadequate and
improper basis for a divorce, and
the Russian procedure has been
presented as the logical outcome
of admitting mutual assent as
such a basis. Whether it is so or
not, there is some justification
for the belief that with all its hy-
pocrisies and incongruities and
its admitted harshness in special
cases, a legal system that puts
serious difficulties in the process
of divorce serves a real social
purpose and prevents slight fric-
tion and temporary and slight
maladjustments from resulting
in destruction of family life.

Something intermediate be-
tween a divorce which is as
simple in its process as the re-
cording of a land-title and a di-
vorce which requires an elabo-
rate machinery of perjury and an
accumulation of hostility and
malice, might well be sought for
as a solution for the real legal
and moral problem presented by
the present unsatisfactory con-
dition of things.

The final judgment for di-

vorce severs the marriage bond
and changes the status of the
parties. It also provides for the
custody of children, either by af-
firming what the interlocutory
judgment has already estab-
lished or by making a new deter-
mination on the subject. It fur-
ther affirms any distribution of
property that has been made by
the interlocutory decree or
makes a new one. It is also likely
to provide that as long as the
wife lives, and remains unmar-
ried, the husband must pay to
her a specified sum for her sup-
port in stated installments. This
provision is called alimony.

The nature of alimony has
been differently stated. It is pos-
sible to regard it as a division of
the matrimonial property) that is,
as compensation for the property
which the wife brought to the
union, most of which is unrecov-
erable in fact, even if the title
reverted. Or else, it might be re-
garded as an attempt to estimate
her interest in the property ac-
quired by her husband with her
assistance, if somewhat indi-
rectly furnished.

Second, alimony may be
thought of as compensatory or
penal damages for the matrimo-
nial tort which was the basis for
the divorce.

Third, alimony may be
treated as an obligation imposed
upon the husband in the inter-
ests of public policy, to prevent
his wife from becoming a public
charge. The equitable basis for
placing this obligation on him is
to be found in the fact that it is
his misconduct that has com-
pelled a dissolution of the mar-
riage and with it ended the
husband’s normal duty of sup-
porting his wife.

In the judgment for alimony,
the court acts as a court of chan-
cery and issues a positive order.
This order is not secured by a lien
special or general on any prop-
erty of the husband, but is a per-
sonal obligation. Failure to obey

the order is a contempt of court,
and unless adequately ex-
plained, will result in imprison-
ment until payment is made or
in some way rendered certain.

Because it is an order ad-
dressed personally to the hus-
band, it cannot be enforced ex-
cept by the court making it. The
federal organization of the
United States has in conse-
quence made it relatively easy to
evade. Many of the large cities
of the United States, notably New
York, are situated close to the
borders of other states, and a
New. Yorker under order to pay
alimony may remain in New Jer-
sey without leaving the metro-
politan area but still be beyond
the reach of the New York courts
to punish him for contempt.
Modern methods of communica-
tion have increased the op-
portunities for openly disregard-
ing the duty to pay alimony, so
far as that duty is established by
a court order. Difficulties of this
kind create a strong pressure on
the wife to accept a definite sum
or definite property in lieu of ali-
mony. If this arrangement is
freely made and is carried out by
the husband in good faith, it will
be enforced by the court, and will
be treated as ending any other
claim to alimony.

The obligation to pay ali-
mony, whether created by court
order or reduced to a binding
agreement, cannot be dis-
charged in bankruptcy, and this
rather as a matter of public policy
than because of the difficulty in
estimating the period during
which alimony would be due.
This fact and a number of other
situations give additional sup-
port to the theory of alimony
which makes it wholly a creature
of the law, and neither a distri-
bution of matrimonial property
nor compensation for a wrong
done.

Alimony is payable only by
the husband to the wife when
she successfully maintains an
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action for divorce. There are a
few jurisdictions in which a wife
is under an obligation to main-
tain her destitute husband, if she
has means, but even in these ju-
risdictions, it is hardly likely that
the husband would be entitled
to alimony, if he succeeded in
obtaining a divorce.

Although these regulations
fit most readily with the theory
of alimony as a duty imposed in
the public interest, other rules
lend some support to the other
theory which makes of alimony
damages granted to an injured
wife. If the husband obtains the
divorce, no alimony is granted;
and if, after divorce, the wife
grossly misconducts herself, ali-
mony may be discontinued.
These two facts, however, do not
really qualify the doctrine that
alimony is a public duty, since
they merely indicate that the
duty will not be imposed when it
is inequitable to do so.

Alimony, of course, must be
distinguished from the provision
for the support of children, which
has no necessary connection
with the good or ill conduct of
the spouses to each other. Ali-
mony is equally distinguishable
from the division of the commu-
hity property in the community
property states. It is true that the
community property may be di-
vided into unequal portions and
the larger portion given to the
spouse found not to be at fault,
but the rule is to divide it equally,
even where grave dereliction is
found.

The economic opportunities
of women are still far less than
those of men, and become in-
creasingly less at slight increases
of age. This makes dissolution of
a marriage a far more serious
economic burden for the woman
than for the man and justifies—
even when the divorce is to all
intents and purposes a voluntary
separation—the continuation of
the duty to support on the part
of the husband. If alimony, how-

ever, is to remain a permanent
incident of divorce, it will need
far more careful regulation to
make it effective and prevent its
being an additional stone of of-
fense in the attempt at legally
controlling the status of husband
and wife.

The duty of cohabitation and
the reciprocal duties of sexual
access, although essential ele-
ments of the married status, may
be mutually waived by an agree-
ment—generally required to be
in writing—and a separate resi-
dence allowed the wife. Such
agreements will give rise to no
action at law, but the failure to
live together cannot constitute
desertion as long as the agree-
ment is in force. These agree-
ments are revocable by either
party. They will be effective only
so long as the mutual consent
on which they are based lasts. If
there has been a rearrangement
of property rights as part of the
consideration for this agree-
ment, some effort will be made
to provide for restitution, with
the incompleteness inherent in
all efforts at restitution.

Separation is more fre-
quently and more securely ob-
tained by a judicial proceeding
than by private agreement. This
is the canonical divorce a mensa
et thoro. It ends the duties of
cohabitation and sexual access.
It has no effect on the duty of
sexual fidelity nor usually on the
duty of the husband to support
his wife. Since it is a legal judg-
ment, it cannot be rescinded by
one of the two parties acting
alone. But if both desire to re-
scind it, they can do so by resum-
ing conjugal life, and if they do
so the judgment loses its effect.
If thereafter the parties once
more change their minds and
once more desire to be separated

legally, they must do so by a new
action for that purpose.

Members of the Roman
Catholic Church are required by
their religion to treat all divorces
as merely a mensa et thoro. If,
therefore, two Roman Catholics
are divorced by a final judgment
in an ordinary procedure, their
status in the eyes of the church
is not changed thereby. They are
still man and wife, and may con-
tract no canonically valid mar-
riage with anybody else. Further,
sexual intercourse with anyone
else is adultery, a mortal sin in
the eyes of the Church, and does
not cease to be adultery because
a marriage valid by secular law
has been entered into by the
parties who commit it.

The reasons for applying for
a separation are usually not
specified as a list of nominate
offenses in the statute. Any rea-
son which will justify a divorce
will also justify a petition for
separation. Besides these rea-
sons, however, a large field is left
for judicial discretion. Evidently,
if the situation is such that no
satisfactory life can be looked
for, the courts will not compel
the parties to cohabit, or impose
a duty on them to do so.

The court has no power to
grant a divorce, if an application
is made merely for separation,
even though the offense proved
would justify a divorce and even
though the accepted doctrine is
that the court has plenary power
over all forms of the marriage re-
lationship, the moment a matri-
monial controversy is submitted
it.

It has been shown that the
status of husband and wife con-
stitutes a legal value, something
that in German is called ein
Rechtsgut; consequently, it is



something which the law will pro-
tect. Any deliberate act of a third
person seeking to destroy or
impair it has long been an action-
able wrong.

Injury done to the parent-
child relation by enticing the
child from the parental domicile
or in seducing a daughter, per-
mitted an action on the basis of
the loss of services, per quod
servitium amisit. In the case of
the wife, the services rendered
were not of the same sort norin
medieval conception were they in
any real sense the property of the
husband. But he had a claim on
her society in the fullest sense
and on her cooperation in main-
taining the household and the
dignity of his rank. The collec-
tive term for this was the consor-
tium and the action by which it
was vindicated was characterized
as a claim for a wrong per quod
consortium amisit.

Enticement of a wife to elope
caused a loss of consortium. An
equal loss was assumed to be
inflicted in the case of seduction.
It will be remembered, that at
strict Canon Law, the wife’s adul-
tery was at most a ground for
divorce a mensa et thoro. Con-
sequently, the wife’s paramour
was very reasonably subjected to
some sort of judicial punish-
ment, for it was his wrongful con-
duct that caused the husband to
remain married to an adulteress,
humiliated him and imposed se-
rious burdens upon him.

The Feudal Law made adul-
tery with the superior’s wife a
felony on the part of the vassal.
It was, as a matter of fact, one of
the original forms of felony listed
in the Libri Feudorum (I, 5) and
bore the special name of
cucurbitare. The declared reason
was that it threw doubt on the
legitimacy of the offspring and
so raised questions of proper
succession to the feudal ben-
efice. Those forms of the feudal
notion of felony which became
treason in England included this

offense as a very serious treason,
so far as the King was concerned.
Two queens of Henry VIII and
their lovers were executed for it,
and in listing treasons, Coke es-
pecially assigns the feudal ratio-
nalization to it.

This same rationalization
was applied to actions for “crimi-
nal conversation,” as the action
by the husband against his wife’s
paramour came to be called.
Strictly speaking, there was no
danger of bastardization in law,
if the husband was “within the
four seas,” but the doubt as to
physical paternity was suffi-
ciently disgraceful to make the
intimate association involved in
the consortium difficult or impos-
sible, even if the husband were
willing to condone the adultery.
Accordingly, criminal conversa-
tion was treated as a serious tort
and heavy damages allowed.

As a matter of fact, however,
the danger, real or professed, of
bastardizing the issue was not
always in the minds of judges
when actions were allowed for
criminal conversation. There
seems to be at bottom some ob-
scure recollection of the early
attitude which made of the wife
a property interest of the hus-
band, and which therefore made
adultery with her an obvious vio-
lation of that property right.
There is undoubtedly more than
a vestige of this point of view in
the popular attitude. Whether or
not this played a part in deter-
mining the legal view, there is
little doubt that the gravity of the
offense was the injury done to
the consortium. The bas-
tardization of the issue was not
the exclusive consideration. Evi-
dence even of the strongest char-
acter, for example, that no chil-
dren had been born during the
continuance of the adulterous
relations, would not be received.

The rationalization men-
tioned is often used to explain
the fact that no action for crimi-
nal conversation lay by the wife

against the mistress of her hus-
band. But it may be doubted
whether this rationalization was
the real ground of the rule. In
spite of the Church rule, adultery
on the husband’s part was al-
ways regarded as a venial offense
as compared with the wife’s mis-
conduct and, as has been shown,
this has expressed itself in the
English law of divorce.

Indeed, if the mores of the
community treated such oc-
casional lapses of married men
with marked indulgence, as they
demonstrably did, it cannot rea-
sonably be declared that the in-
jury done to the consortium by
the husband’s adultery was in
fact as serious as in the case of
the wife’s. The mores of Ameri-
can communities, however,
tended strongly to an equality in
the treatment of the sexes. This
equality showed itself in permit-
ting actions for criminal conver-
sation when brought by the wife
as well as by the husband, with-
out reference to the bastardiza-
tion of the issue.

It may be said at once that
actions for criminal conversation
have been extremely rare in the
United States, whether brought
by husband or wife. A much com-
moner type of action, open of
course to either party, has been
suit for alienation of affections.
This action has no necessary
relation to adultery. It does, how-
ever, rest on the integrity of the
consortium. Alienation of affec-
tions will lie when either spouse
deserts the other because of the
persuasion or inducement of a
third person, or when the confi-
dence or love between the
spouses has been undermined
by the words or conduct of a
third person. It is frequently
brought by a wife sued for di-
vorce, against members of her
husband’s family. And it may
also be used when either hus-
band or wife leaves the marital
domicile to live adulterously with
someone else. Technically, there-
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fore, it does not lie because of
single or sporadic acts of miscon-
duct that are not accompanied
by desertion, but, as a matter of
fact; such actions have been sus-
tained even when the husband
and wife continued to live to-
gether.

That the action for alienation
of affections serves any valuable
social purpose is not apparent.
It has, as a matter of fact, been
made an instrument of black-
mail, or at any rate of improper
pressure, as fully as the action
for breach of promise. With this
latter action, it has been discoun-
tenanced in the movement to
reform the law of matrimony. al-
though in some jurisdictions ac-
tions for breach of promise have
been abolished, while actions for
alienation of affections have
been retained.

There can be no question
that the destruction of satis-
factory relations between hus-
band and wife is a serious injury
that has, or may have, wide-
spread consequences. It may be
doubted, however, whether any
system of legal redress will pro-

vide either reparation for the in-
jured party or act as a deterrent
on the wrongdoer. The valuation
of the damage is these cases has
peculiar difficulties. Further-
more, it is rarely indeed that out-
side instigation has been the
exclusive cause of the loss of af-
fection which is the basis of the
action. If the consortium had not
been already weakened by other
factors, there is little likelihood
that it would have been de-
stroyed by the machinations of
third persons. When we add to
these circumstances the almost
inevitable misuse of the action
for purposes of pressure of di-
rect blackmail, its accelerated
abolition must be welcomed as
an encouraging sign.

The ecclesiastical courts at-
tempted to enforce some of the
duties of the consortium, by an
action for what was called resti-
tution of conjugal rights. Except
as a duty imposed on the con-
science of the erring spouse,
there could obviously be no real
means of enforcing a judgment
of this kind. A truant wife might
be compelled under criminal pen-

alties to remain in her husband’s
home, but she could not be com-
pelled by any penalties to treat
him with respect or affection. An
extraordinary use of the injunc-
tive process, in this case against
the third party charged with
alienation of affections or with an
attempt at this offense, can
hardly be said to afford a happy
solution. Such injunctions—usu-
ally against a reputed paramour
of the wife—have been granted
and they have taken the form of
forbidding the person enjoined
from communicating with the
wife or from soliciting or in any
way approaching he! improperly.
There is something slightly ludi-
crous in the picture of an endan-
gered honor being vindicated by
injunction. The punishment
threatened would, of course, be
imprisonment for contempt of
court. No case in which this has
been carried out has been re-
corded. Under all circumstances
process of this sort could easily
enough be evaded, even if it was
seriously expected that it would
be effective in the jurisdiction-in
which it was issued. a



Part 11, Chapter VI

Guardian & Ward

In Feudal Law and, therefore,
in the medieval Common Law,
the relation of guardian and ward
was almost as important as that
of parent and child. It was one of
the most valued of feudal inci-
dents and it was the undoubted
and extremely lucrative property
of the feudal lord or the person
to whom he had transferred the
right in whole or in part.

Under the term custodia it is
minutely regulated in all the re-
visions of the Great Charter.
There was no occasion to speak
of the relationship while the fa-
ther was alive, but if he died leav-
ing minor children, they fell at
once both as to their persons and
property under the control of the
feudal lord. The guardianship
over the person was exercised by
determining were the ward
should reside; that over the prop-
erty, by the immediate entry of
the lord into complete posses-
sion of the ward’s property. Both
forms of guardianship were seri-
ously abused. It was the duty of
the guardian to provide adequate
accommodation, adequate food
and dress and education for his
ward, and adequacy was meas-
ured by the ward’s rank. Magna
Carta is itself evidence of the
extent to which this duty was
neglected.

A later abuse, signalized by
historians rather than lawyers,

came into existence when
wardships were freely alienated
and got into the possession of
persons of lower rank anxious to
ally themselves with the nobility.
A ward would be taken into the
home of the owner of the right
in the hope that, through the in-
timacy of living together, a mar-
riage would result between a
child of the family and the noble
ward.

The guardianship over the
property was even more subject
to abuse. Evidently the guardian
was required to use it reason-
ably, but, as he owed no real ac-
counting to anybody, it would
need the grossest kind of abuse
to render him amenable to pun-
ishment.

All these rules applied to feu-
dal property held by knight’s
service. In tenure by socage and
other non-military tenures, the
guardianship went not to the feu-
dal lord but to the kinsmen. Care
was taken that these kinsmen
had no interest in the inherit-
ance. Paternal property was ad-
ministered by the maternal kins-
men, maternal by the paternal
kinsmen. Otherwise, said
Fortescue in the fifteenth cen-
tury, the lambs would be com-
mitted to the wolves who would
devour them.

When feudal incidents were
abolished in 1660, minor wards

were placed under the special
care of the Chancellor as parens
patriae. The position of “wards
in Chancery” became a favorite
subject of literary treatment.
Dickens’s novel “Bleak House” is
a particular example. Under nor-
mal circumstances, however,
there are few questions relating
to the rights of guardians of
property that are substantially
different from the law dealing
with fiduciaries in general. The
appointment of guardians is the
province of a court of equity, and
the supervision of their actions
is undertaken much as the su-
pervision of trustees is carried
on.

In the United States, a duly
appointed guardian of the per-
son of aminor is in loco parentis
and has nearly the same rights
and duties as a parent. For pur-
poses of litigation, a minor may
be represented by a special rep-
resentative, the guardian ad
litem, who however has ex-
tremely limited authority and re-
stricted functions. The general
guardian, however, is in no sense
like an adoptive father. He is
under no obligation of having his
ward live with him, if other ad-
equate provision can be made,
and there is of course no claim
of inheritance on intestacy.
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Part 11, Chapter VI

Courts

of Domestic Relations

The establishment of a spe-
cial Court of Domestic Relations
has been one of the growths of
the movement that first created
the Juvenile Court. In practice, the
jurisdiction of such a court has
been limited to matrimonial dis-
putes rather than to the whole
complex of domestic relations.

The movement in this direc-
tion is based on a sound principle.
There are profound differences
between controversies concern-
ing property and obligations and
those which affect family relation-
ship. The former are determined
by balancing measurable inter-
ests. It is an advantage over the
defendant that the plaintiff is
claiming, either as a right ob-
tained in due legal fashion or as
compensation for a specific
wrong done him. The controversy
shows a certain type situation as
a background and rarely leaves
the atmosphere of economic in-
terest. When, however, family af-
fairs are submitted to a court, the
question is not one of balancing
economic interests at all. The
chief issue is whether a status
shall be maintained in regard to
two people whose presence be-
fore the court indicates that it is
difficult to maintain. The measure

of value is social and psychologi-
cal rather than economic, and
those whose training has been
confined to the application of val-
ues of the latter sort are not par-
ticularly well fitted to apply the
former.

It is, therefore, quite rational
to consider the advisability of a
court system of which the person-
nel and the procedure should be
particularly adapted to the sub-
ject matter which will come be-
fore it. Obviously, fixed time lim-
its, precision of form, a technical
rule of evidence, the exclusive
reliance on question and answer,
are peculiarly unsuited to actions
in domestic difficulties. The un-
suitability increases when the liti-
gants are persons without much
education and no social disci-
pline, above all when they are for-
eigners whose problems are in
part caused by their sudden
transplantation into alien sur-
roundings. To compel such per-
sons to adjust their difficulties
under a procedure designed origi-
nally to secure feudal tenants ev-
ery jot of their strict rights to land,
is nothing less than gratuitously
oppressive.

Courts of Domestic Relations
have functioned with apparent

success in several of our large
urban communities, but it is
somewhat doubtful how widely
their jurisdiction can be increased
either in range of subjects or in
geographical extent. Both these
courts, and all oilier courts that
deal with domestic difficulties or
with the care of children, have fre-
quently called upon the assis-
tance of what is in effect a new
profession, that of social service.
It is evident that a special group
of courts dealing exclusively with
family relations will need the ac-
tive cooperation of skilled work-
ers in this field. The fact that such
a specialized group has been de-
veloped from the more general-
ized fields of sociology and eco-
nomics, makes it permissible to
expect a similar specialization in
part in law.

It is curious to note that the
need which is making itself felt
for courts particularly dealing
with family relations and no oth-
ers, bids fair to recreate on a dif-
ferent basis tribunals with a func-
tion not unlike that of the medi-
eval Courts Christian. The histori-
cal movement which amalgam-
ated all special courts into courts
of general jurisdiction has by a
nhatural enough stage developed



a new process of differentiation
on the basis, not of the claims of
a particular community or of the
practical need of administration,
but of subject matter, considered
realistically. It is possible to ig-
nore human personality to a great
extent in transactions of con-
tracts or land. It is quite impos-
sible to do so in situations which,
like those of the family, are fun-
damentally constituted by the
frictions and interrelations of per-
sonalities.

The relation of such courts to
the general judicial system will
present a problem similar to that
found in fitting the rapidly in-
creasing groups of administrative
courts into that system. It will be
unfortunate if such courts are
kept in personnel and in dignity
on a par with police courts. They
deserve the most highly devel-
oped capacity and will not be ad-
equately administered without it.
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