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This brief essay on a vast subject is not de-
signed as an epitome of the property law, but
rather as an explanation, for students, of what
property is, how the property law has grown, and
in a general way how its parts are related. Con-
siderable space is given to historical explana-
tions and to “juristic” discussions. It is somewhat
the fashion of the day to criticize both, but the
author offers no apologies for his procedure.

The property law is full of complexities and
anachronisms born of modes of thought we can-
not share, of social judgments differing from
those which we should, if free from precedents,
make today, of classifications inadequate for
present needs, of subtleties and in-directions
that have distorted and delayed the law’s devel-
opment. It is the author’s conviction, and in his
opinion nearly every brief prepared by any law-
yer justifies it, that almost nothing legal can be
understood or applied—statutory clause, judi-
cial opinion, or general principle—otherwise than
by studying its origin and its past. As for the
attempt to make clear, by history and otherwise,
the nature of things discussed, that has seemed
more worth while than to cram these pages with
a multitude of minor rules and distinctions re-
garding things whose nature a beginner would
be puzzled to discern through a multiplicity of
details.

For lack of space all annotations have been
omitted, except those giving the source of di-
rect quotations. One quality likely to character-
ize any brief treatment of a large subject is
dogmatism; another is the accumulation of vague
generalities. An effort has been made to avoid
both.

Various acknowledgments must be made. In
writing Part |, citations on occasional points were
checked, and other authorities called to my at-
tention, by Mr. Morris H. Sheer and Mr. Edward I.
Cutler, and particularly, on many subjects, by
Mr. Sydney S. Asher, the last being then a Gowen
Fellow of the University of Pennsylvania Law
School. All of the proof has been read by Mr.
Bernard Chertcoff, now a Gowen Fellow, and
thanks to his care various inconsistencies, ob-
scurities, and inadequacies have been eliminated.
To all three of these students | am grateful for
aid and criticism.

Francis S. Philbrick
1939 A.D.
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General Concepts

Property is thought of by lay-
men as all the things that a man
owns. Lawyers, also, ordinarily
talk of property in this sense
when thinking of a general or
“unlimited” interest in the thing
involved. Strictly, the law of prop-
erty is the bulwark that protects
men’s interests in things; and it
does this by recognizing or de-
claring that A has, as regards a
particular thing and some or all
other persons (between whom
and A there therefore exist legal
relations), rights in or to that
thing, which rights may be main-
tained by self-help with the law’s
approbation or maintained with
its more obvious aid through
proceedings in courts of law.
Courts frequently use the word
in both senses: “property is more
than the mere thing which a per-
sonowns. .. itincludes the right
to acquire, use, and dispose of
it.”!

Dealing, then, with rights in
or over things, when the law
deals with the entire right-com-
plex held by a man as owner (or
with a large part, or at least a very
important part thereof—for legal
language is inconsistent) it is
generally regarded as dealing
with “title”; if with individual and
limited rights, they have indi-
vidual names—but these are like-

wise property, and are “owned”
by those who enjoy them. And
therefore the layman’s use of the
word “property” to designate the
objects of legal rights, far from
adding confusion, saves confu-
sion—by leaving “title” and other
words to designate the rights
themselves which the law pro-
tects (see p. 25).

The above simple statements
contain many obscurities and
difficulties. What is a “thing,” for
legal purposes; what is owner-
ship; what is the origin and ba-
sis of interests; whether rights
pre-date judicial decisions, which
merely recognize them, or are
created for all practical legal pur-
poses by the decisions; what is
the nature of legal rights when
analyzed with reference to de-
cided cases ;—these are all ques-
tions equally fundamental and
puzzling. Moreover, since the
above statements assume that
there are no true legal interests
except so far as interests are ef-
fectively protected by law, and
since the extent of their protec-
tion has always been limited by
the procedural machinery avail-
able for that purpose, it follows
that the substance of legal rights
with which “substantive” law
deals has been developed or de-
termined—that is, modified—by
procedural law: hence called “ad-

jective” law. This is particularly
true of property law in its histori-
cal development.

The concept of things has
sometimes been given by lawyers
a very narrow meaning. Austin?
defined them as “such perma-
nent external objects as are not
persons,” “sensible objects, con-
sidered as the subject of rights
and duties.” However, apples,
though sensible, are imperma-
nent; yet are under our law
things and capable of being
property. An electric current, or
a definitely reasonable expect-
ancy of winning a beauty contest,
are not even “sensible”; but elec-
tricity withdrawn by tapping a
wire has been treated, if not as
property wrongfully taken, at
least as property is treated when
so taken; and a beauty’s justified
hopes of winning a beauty con-
test have been treated as an in-
terest, for unjustifiable de-
struction of which damages have
been given. On the other hand,
though a loss of expected gains
will generally be allowed as an
element of damages when
proved with the requisite cer-
tainty, an unconscionable frus-
tration of such an expectancy, no
matter how definite the proof of
imminent profit, may or may not



be made by equity the basis of a
constructive trust against the
unconscionable actor.

As far back as we know any-
thing about it our land law was
full of incorporeal things; but
personal property originally pre-
sented few inconsistencies with
Austin’s definition. Not so today.

Outside of that definition
would fall all incorporeal per-
sonal property—copyrights,
patent rights, promissory notes,
bills of exchange, insurance poli-
cies, claims to annuities, bonds,
corporate stock, a seat on an
exchange (most of which are ca-
pable of inclusion under the
vague term, choses-in-action);
although such interests consti-
tute today by far the greatest
part, measured in money value,
of all personal property. Legal
remedies have, as just stated,
become available for the protec-
tion of all these interests that lie
outside of materialistic defini-
tions. The common-law actions
of trespass, detinue, replevin and
trover were originally designed
to deal solely with corporeal chat-
tels. Their application to incorpo-
real interests—for example, the
use of trover for conversion of
corporate stock as distinguished
from the stock certificate—pre-
sented great difficulty, and both
hampered and distorted the de-
velopment of property interests.

The distinction between tan-
gible and intangible, “corporeal”
and “incorporeal,” things was
basic in the beginnings of our
law (especially that of land), but
has constantly lessened in im-
portance. It was never logical,
since the law deals solely with
rights, which are necessarily in-
corporeal. But a right that in-
volved possession of something
tangible was of enormously pre-
ponderant importance in our
early law because of its principles
regarding title and transfers of
title (see page 45)—and still re-
mains of exceeding importance.

Confusion might be avoided

by excluding the word “thing”
from legal language, but this de-
parture from men s every day lan-
guage would give only a momen-
tary relief, for such artificialities
of terminology cannot be pre-
served. In fact almost every other
word, as much as “property,” will
be found to have a history of in-
definite and shifting connota-
tions. In practical treatment the
legal meaning alike of “things”
and “property” tends toward the
infinite content of “everything.”
Almost anything may be the ob-
ject of proprietary rights; for ex-
ample, expectancies, goodwill,
and for some purposes family re-
lationships, sentiments or emo-
tional disturbances, fall comfort-
ably within both.

Now, if something is admit-
tedly both a “thing” and “prop-
erty,” and something else is simi-
larly treated in law, that fact is
highly important; but an agree-
ment that the second something
is therefore a “thing” or “prop-
erty” is not absolutely necessary.
Nevertheless, it will in time cer-
tainly become such. Such termi-
nological embarrassments are
everywhere encountered.

Whether or not something is
or is to be treated as “property”
for legal purposes is determined
(or was determined at some time
in the past) by applying rough
tests. The chief tests have been
two. First, are one’s interests in
the thing legally protected
against the world generally ?—
such protect ion is characteris-
tic of “proprietary” rights. Sec-
ondly, has the thing commercial
value? But there is a third test,
of public policy, in applying
which the courts, explicitly or
otherwise, emphasize the pur-
pose for which classification of a
thing as property is sought. So,
for example, since 1853 a con-
tract subsisting between two
persons has, for the purpose of
securing them against improper
interference by third persons
with its due performance, been

increasingly assimilated to tan-
gible things, whose owners have
always been protected against
such interference. Moreover,
such contract rights (and various
other interests) have through the
centuries become assignable to
an increasing extent and with
increasing ease; hence they have
acquired exchange value. And
this increase in value has both
called for, and been accelerated
by, protection of the right
against strangers.

Commercial value, the sec-
ond of the above mentioned
tests of what is property, is un-
satisfactory both historically and
practically.

Not merely the literature of
fiction, but life itself abundantly
illustrates the fact that a son’s
expectancy of succeeding to a
patrimony may have commercial
value in the opinion of money-
lenders; yet this expectancy is
only slowly attaining any recog-
hition as a “property” interest by
the courts. On the other hand
contingent remainders, while
they remained for centuries eas-
ily destructible and to only a very
limited extent transferable, had
very little commercial value, yet
were always regarded as prop-
erty interests. Until varying dates
in the nineteenth century, a true
owner of land could not in any
state of this country convey his
title by deed so long as some
third person was actually in the
adverse possession of the land
(in Infra, pp. 51-52) -if a rightful
possession, as of a tenant, of
course the title was transferable
subject to such interest—and
this was pure medieval Germanic
law; yet his interest had for six
centuries been regarded as a
continuing property interest. On
the other hand, some things rec-
ognized today as being, for some
purposes or from some view-
points, property interests meet
very well, in their historical de-



velopment, the test of exchange-
value. To the transfer of choses
in action such impediments ex-
isted at law as must have pre-
vented an early recognition of
their property aspects; and this
would have continued to be true
of the non-equity law even after
equity compelled the assignor to
allow the assignee to sue in the
former’s name. Again, one’s re-
medial right to sue for damages
(perhaps properly speaking one
form of chose-in-action) could
once not be assigned at all, be-
cause to permit “merchandizing
in quarrels” would stimulate
transfers by the impecunious to
others who could afford litiga-
tion, thus encouraging what was
regarded as undesirable discord;
and this prohibition of mainte-
hance and champerty still to
some extent prevails. These par-
ticular rights of action are, there-
fore, even today, generally not
thought of as property. Neverthe-
less, to a large extent they sur-
vive the death of the person
wronged, passing usually to his
personal representative, if not as
part of at least as does, the
decedent’s personal property;
and they may be assets of his
estate in bankruptcy.

If A is the creditor of or
makes a contract with B, he is
said to have against the latter a
right “in personam,” and B is said
to be under a personal duty; and
an action to collect the debt, or
to collect damages for breach of
the contract, is called an action
in personam. The same phrase
is used ifthe claim is not against
one individual, but against vari-
ous individuals.

One may have a contract

right to receive a thing, and vari-
ous writers have called this a jus
ad rem, and, of course, a right
in personam. But the most im-
portant right to receive a thing
in our law is a property right—
an owner’s right to regain his
property which another is wrong-
fully holding. The phrase jus ad
rem might therefore well be dis-
carded, or confined to its propri-
etary meaning.

On the other hand, if A owns
land he is generally said to have
“a” right—which properly means
a legally enforcible claim—
"against the world generally” that
nobody shall without his consent
come thereupon, even before
anybody identifies himself, by
doing so, as the one person in
the world against whom the
“right” is to have substantial
meaning. There is a practical jus-
tification for this somewhat
strange language. It is only when
the coming onto the land is
wrongful, a “trespass,” that dam-
ages are collectible; and men
have come to feel (though the law
did not always have this theory—
or any theory) that an act can be
wrongful only if a pre-existing
duty, correlative to a pre-exist-
ing right, forbade it. However,
since one legal relation between
a landowner and “persons gen-
erally” would be anomalous, it
has recently become usual to say
that A holds against such per-
sons a multitude of primary
rights corresponding to their
duties—notably their duty to for-
bear from entering upon the
land; and that against one of
them who actually trespasses he
thereby acquires a secondary or
derivative remedial right in per-
sonam correlative to the
wrongdoer’s duty to expiate the
wrong. The pre-existing primary
rights, because held against in-
dividuals, have sometimes been
called rights in personam, al-
though such individuals are not
in the usual sense “determinate.”
The more common usage is to

call them rights in rem. The con-
cept of rights in rem is manifestly
unsatisfactory at best. Some will
agree that it is both useless and
pernicious.

A “real right” or right in re is
arightin or over a particular res
(thing). That s, it is a right which
men once thought of as exer-
cised by the owner directly
against, or held directly in, the
thing; although, of course, one
can only hold rights against
other persons with reference to
a thing. All real rights are also
rights in rem; but the latter qual-
ity is merely characteristic of (but
not confined to) property rights,
whereas real rights are exclu-
sively proprietary. In our law they
were originally rights evidenced
by seisin, and protected by ac-
tions based upon seisin. “Every
right that assumed the form of
seisin thereby become real’—this
was Germanic law, and English
law.

In preceding sections it has
also been noted that mere rights
may be treated as things. Rights
in rights were a vitally character-
istic feature of our medieval law;
indeed, the real-izing (which un-
der our legal system also became
realtyizing) of rights was the
most characteristic feature of
that law. If one “owns” a thing,
say land, one holds a complex of
real rights therein. If one has or
holds only an isolated right over
another’s thing, as a right of way
over his land, one owns the land
to that extent (p. 138). In either
case there is an interest—a de-
sired enjoyment or economic
benefit; the law concedes a right
or rights or enjoyment—in one
case a single right in the land
known as an easement, in the
other case varied rights that con-
stitute what is known as owner-
ship .of the land. Since both of
these rights are protected
against interference by any other
persons generally they are rights
in rem. It has seemed to some
improper to say that one can
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“own” what is only a right in the
land of another (jus in re aliena),
because it then follows that one
has real rights in it as one’s in-
corporeal thing (jura in re pro-
pria), and these rights being
enforcible against people gener-
ally are jura in rem. The only dif-
ficulty lies in the foreign phases,
which lead one to Roman law,
which thought differently from
our own on this subject. The pre-
ceding has always been the atti-
tude of our law. If valuable it will
be treated as property; and we
cannot avoid thinking of prop-
erty as what we own. Jura in re
are proprietary and protected in
rem, but rights in rem are not
limited to proprietary rights—
many rights of personality being
so protected.

Unusual “things” treated as
property is treated have been
referred to (p. 3). It is also ap-
parent from the examples there
given that something may be-
come legally a thing, and further
become property, by develop-
ment. The law being a living
growth, protecting interests that
struggle for security, has often
eliminated old types of property
and admitted new.

Sometimes rights which, ad-
mittedly, were originally effective
only in personam have become
effective in rem—as in the case
of a tenancy for years (see page
26). Very similar has been the
development of many other con-
tract rights; although these, un-
like the tenant’s right, remain
personal as respects the agree-
ment and its enforcement, yet
the relationship thereby created
becomes an interest treated as
an object of jura in rem. The
rights of a cestui que trust
against his trustee until lately
have been referred to as in per-
sonam but it is clear that in ad-
dition the cestui que trust’s in-
terests in the trustee’s equitable
obligation (and some contend, in
the trust res) constitute jura in
re that are enforced in rem; that

is, they are enforced against all
persons save a bona fide pur-
chaser for value. Likewise, in a
purported present transfer of
after-acquired property (“future
goods”) it is a difficult problem
to determine how and to what
extent true proprietary rights, as
distinguished from mere con-
tract rights, are created.

On the other hand it has
sometimes happened that an in-
terest once broadly protected be-
comes one of narrower inci-
dence. In the old land law an
easement of way was “ap-
purtenant” to both dominant and
servient tenements (see page
279) in the sense that a trans-
feree of either necessarily took
the attached benefit or burden
as an incident of title. But in this
country, because of our record-
ing acts (see page 290), the bur-
den does not bind a grantee of
the servient land who gives value
and takes the title without no-
tice of the burden’s existence—
either actual notice, or construc-
tive notice resulting from the re-
cording of the conveyance creat-
ing the easement. Yet of course
the right is not the less a jus in
re—a property right; nor would
anybody deny that it remains ef-
fective in rem, though not
against literally everybody.

Social life involves innumer-
able relationships between in-
dividuals, most of which are non-
jural. But relations of great im-
portance—not merely to two in-
dividuals as such, but to all oth-
ers in like circumstances—come
to be regarded as involving so-
cial interests, and many of these
are regulated by law. That is, they
become legal relations. It is gen-
erally agreed that law deals ex-
clusively with legal relations; that
legal relations exist within the
area of constraint by law; and
that where the authorities of men
over each other within such re-

lationships end, there law ends.
Now, A may (1) be entitled to
control in some manner B’s con-
duct. If that be disputed, he may
call upon a court of equity to
compel B to act or to abstain
from acting in a certain manner;
or may call upon a court of law
either to compel him to give up
property which he detains or to
compel him to pay damages for
not having acted or for not hav-
ing abstained from acting in a
certain manner—in either case in
contravention (allegedly) of prin-
ciples regulating the relationship
existing between them. Again,
(2) A may hold an authority, un-
der other legal principles, him-
self to act in such manner as to
alter the existing legal relations
uniting B to A or to other per-
sons. If his action be challenged,
his authority must, here too, be
vindicated in court.

In the first case A asserts a
Right in a narrow sense; an au-
thority to control another’s con-
duct within the framework of an
existing legal relation. In the sec-
ond he exercises a Power—an
ability to alter an existing legal
relation. Both of these authori-
ties are included in “right” as or-
dinarily used in legal speech and
writings. Correlative to A’s claim
is B’s duty; and correlative to A’s
power is B’s liability—so called
no matter whether its exercise be
beneficial to B or detrimental.
These two relationships of Claim-
Duty and Power-Liabiity seem to
be fundamental.

However, different writers have
regarded a varying number of le-
gal relations—from one to four—
as fundamental. The number de-
pends upon slight alterations in
definition. Salmond, for example,
used the following: “A liberty is that
which | may do innocently; a power
is that which | can do effectively; a
right is that which others ought to
do on my behalf.” On the other
hand, Hohfeld and his adherents
have used (substantially) the follow-
ing table:



(1) One may have:

(2) The opposites of the preced-
ing (i.e., the contrapositions of
the same person when he lacks
such authorities or such exemp-
tions) being, respectively:

(3) The correlatives of the au-
thorities and exemptions under
(1) - descriptive of the position
of a second person against whom
the authority or exemption ex-
ists—being respectively:

CONCEPTS OF LEGAL
AUTHORITY OVER ANOTHER

ConNcepTs oF NON-SUBJECTION
TO ANOTHER’S CONTROL

BECAUSE OF: BECAUSE OF:
A Claim A Power | A Privilege An Immunity
(or Right)
A No-Right A Disability A Duty A Liability
A Duty A Liability A No-Right A Disability

The middle line of this table
seems to be of no value unless it
be linguistic. A court often finds,
indeed, that A has no claim or
no power against B; but this can
only mean that their relations lie
in the non-jural field of freedom,
that there is no legal relation
between them (within the area of
present litigation).

As for the privilege panel of
the table, the peculiar relation of
its terms to those in the claim
panel was due to Hohfeld’s defi-
hition of privilege as “freedom
from right or claim of another”—
not including freedom, also, from
another’s power; but save for
that restriction the concept
might, evidently, cover the whole
field of non-jural freedom. Im-
munity was defined as “freedom
from the legal power or ‘control’
of another as regards some le-
gal relations”; the last words con-
fining it (unlike privilege) to the
field of constrained conduct—
that is, of law. Hence the immu-
nity panel necessarily merely re-
peats the power panel in reverse.
To read from the former that B
is immune to any power in A
when A has no power or is under

a disability, but that (reading the
opposite) sometimes B instead of
being immune is under a liabil-
ity, is the same as to read from
the power panel that when A
holds a power B is under a liabil-
ity to it, but that (reading the op-
posite) sometimes A has no
power or is under a disability. All
these statements amount to say-
ing that B is free from any power
held by A.

If A voluntarily buys B’s land
at a tax sale and thereafter pays
taxes upon it, an equity court
may declare that A lacked any
power (authority) to obligate B,
by such acts, to reimburse him;
thereby merely establishing that
A acted in the field of liberty out-
side all law (or in Kocourek’s bor-
derland of “mesonomic” rela-
tions—see p. 22); all “claims” for
reimbursement to prevent unjust
enrichment remaining merely
moral until the remedy of quasi-
contract takes them in. But if in
the same proceeding—a suit by
B in equity to have removed from
his title the cloud of A’s taxtitle—
the court declares that he can-
not have that relief until after re-
imbursing A for the latter’s ex-

penditures, this decision recog-
nizes a true power in B to create
in his own favor (by reimbursing
A) a claim against A; the exer-
cise of the power creating an
enforcible legal relation. It is just
as concise to say that A has no
power as to say that he is under
(or “has”) a disability.

On the other hand, to say
that the beneficiary of a spend-
thrift trust “has an immunity”
against a seizure of the trust
property by a creditor, or that a
debtor is similarly immune as
respects his homestead or the
tools of his trade, or that any-
body enjoys an immunity against
a taking of his property without
due process of law (for example
by a wrongful levy), may of
course be linguistically permis-
sible and even useful—and the
decisions in many legal contro-
versies have been so stated; but
these decisions merely mean, at
best, under Hohfeld’s defini-
tions, that the creditor has no
power. However, the “power,”
here involved would be that of
setting in motion the judicial ma-
chinery for enforcement of a
judgment that has sustained a
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claim of the creditor. Aside from
the possible undesirability of
looking upon this as a power, it
seems that such decisions in
truth hold that the debtor has a
right to control the acts of oth-
ers who seek to take the prop-
erty in these forbidden ways.
These cases, therefore, seem
also to fall outside of the field of
power.

They fit perfectly, however,
under claim and immunity as
used by Kocourek. For Kocourek
uses privilege and immunity as
affirmative concepts. To him an
immunity is not merely freedom
from another’s act (which would
take us into the non-jural field—
both as to claims and powers)
but is the capability of prevent-
ing another’s act, positive or
nhegative; and that capability
must reside in a claim, because
of his definition of the latter as
“a legal capability to require a
positive or negative act of an-
other person.” Likewise, he uses
the word only when the protec-
tion is an exception to the gen-
eral rule of law. Thus immunity
is “a special kind of claim”; “only
a claim to the contrary kind of
act.” The word is thus useful,
though not adding any new form
of relation.

A privilege in Kocourek’s
sense, which is its ordinary sense
both in and outside the law, is a
freedom of action or inaction re-
sulting from the removal of a
prohibition normally existing
against such action by some rule
of law—or, outside law, of mo-
rality or etiquette. Because the
holder of a privilege has a capa-
bility of effectively refusing to act
as another could normally de-
mand, Kocourek defines a privi-
lege as “a special kind of power.”
But it is to be noted that its
holder does not himself alter
existing legal relations; the law
places him exceptionally outside
the normal relations. The exist-
ence of a privilege, moreover,
always depends upon the choice

of the normal rule escape from
whose constraint creates the
privilege. Usually the form and
the exception are both fixed by
traditional language; not neces-
sarily logically fixed.

That this is not always so,
however, is illustrated by the fol-
lowing examples. A tenant for life
or years who is unimpeachable
for waste is privileged to use the
land in a manner which gener-
ally subjects a tenant to a claim
for damages. A sheriff may justi-
fiably enter any close to serve a
writ; a landlord may properly
enter the leased tenement at
proper times to inspect them. A
may rightfully enter upon B’s
land to take A’s chattels, wrong-
fully placed there by B or with B’s
consent, or sold to A by B or with
his consent while on B’s land;
may enter to reput thereon B’s
chattels wrongfully left on A’s
premises; may enter to save his
own or some other person’s life.
He may pass over B’s land to
avoid a flooded portion of a pub-
lic road; or to collect cattle stray-
ing therefrom without his fault.
He may destroy his neighbor’s
property to check a conflagra-
tion. In all these cases there are
privileges both in the Kocour-
ekian and the Hohfeldian sense.
But in all of them, also, the dis-
regard of normal restrictions that
are not binding upon the actual
actor causes no alteration of le-
gal relations previously existing
as to him, nor does it involve the
creation of new ones; that is, it
does not involve the exercise of
a power in the ordinary sense.
Again, it is said that a land owner
is privileged, in Kocourek’s
sense, to go upon another’s land
“to exercise a power” to abate a
nuisance thereon maintained;
and that he is privileged to mu-
tilate on his own land a
neighbor’s trees in abating the
nuisance of their encroachment
upon the destroyer’s soil and air-
space. In each case the departure
from a norm is clear, but there

seems to be no power. The mere
termination of a course of wrong-
ful conduct does not alter exist-
ing legal relations—the wrong-
doer remains a wrongdoer; the
other party’s act merely ends the
period for which a claim for dam-
ages is available. The act in ex-
ercise of the privilege merely
makes manifest that the normal
relation is, by rule of law, absent.

On the other hand a landlord
may (particularly in early times
he could) distrain upon his
tenant’s chattels as security for
the payment of rent in arrear.
The exercise of the privilege is
here incidental to the exercise of
a true power that creates a lien.

Hohfeld’s privilege is suffi-
ciently broad in terms to include
all the foregoing Kocourekian
privileges. Privileges in both
senses are also present if A
strikes B in self-defense; if A pub-
lishes statements that would be
defamatory but for B’s public
character or A’s character (as a
witness or legislator) when they
are uttered; if A enters upon B’s
land by license. But to find in
these cases a power exercised by
A, an alteration of legal relations,
seems impossible. On the other
hand, when a constable kills B’s
stray dog, or when a landowner
ejects a trespasser without un-
due force, there are present a
Hohfeldian privilege and power,
but a Kocourekian power only—
provided we choose as our norm
in the first case (for in the sec-
ond doubt can scarcely exist) the
rule that “constables may under
certain restrictions kill dogs with-
out liability therefor,” and not the
rule: “one citizen may not—or
may not except in self-defense—
kill another’s dog without liabil-
ity therefor.”

Hohfeld’s privilege includes
a field often conceived of as out-
side all law—where one may, for
example, destroy a neighbor’s
business by “fair” competition,
sue or show leniency to one’s
debtor, cultivate or walk in one’s



garden, drive one s car, study or
burn one’s book. Certainly all
these acts are called “lawful”; the
last three are said to be “inci-
dents of title,” and are at least
naturally referred to in explain-
ing that conception. Courts have
often declared that the “right” to
acquire and enjoy property in-
cludes a “right” to make con-
tracts to secure it; and the Su-
preme Court of the United States
has held the “right” to contract
to be “property.” That the latter
“right” is essential to the enjoy-
ment of property is evident. Yet
such “privileges” and “rights”
seem to be liberties; just as the
“right” to engage in private bank-
ing was a liberty until statutes
made that area of freedom an
area of law. And even where true
rights are involved, as Justice
Holmes has remarked, “a large
part of the advantages enjoyed
by one who has a right are not
created by the law.... What the
law does is simply to prevent
other men to a greater or less
extent from interfering” with the
acts of enjoyment.?> Freedom
being particularly precious, men
are litigious and courts corre-
spondingly much occupied in
protecting it. Particularly, men
have realized that one man’s
property may restrict another’s
liberty, or insure his own. Hence
the protection, even constitu-
tional in this country, of the lib-
erty to acquire property. But the
superabundance of judicial dis-
cussions and delimitations of
that liberty, or of other liberties,
does not make them a part of the
field of law as ordinarily defined:
men’s steady desire is that they
shall remain outside that field. If
the acts above referred to are
acts-within-the-law, then almost
all human acts—incident to the
enjoyment of contract and prop-
erty, and lawful expression of
personality—are equally so; and
legal relations would exist as to
all of them between each citizen
and all other members of the

community. Inasmuch as legal
traditions and general customs
are such that few of these acts
are ever challenged, hence need
and receive no protection by ju-
dicial pronouncement, perhaps
no great harm results from their
recognition as privileges—they
are like the infinitude of “rights”
and “duties” in rem which never
have a practical existence; but,
seemingly, their recognition as
privileges has no advantage.
Under Kocourek’s definitions
they are mere extra-legal liber-
ties; liberty ending where the
constraint of law begins.

The word “power” has long
been used to designate an abil-
ity in A to alter B’s legal relations,
with A or other persons, without
B’s concurrent action and usually
independently of positive action
or immediate control by a court
(such as is present in the distri-
bution of a decedent’s estate to
his next of kin made by the ad-
ministrator).

Sometimes such exercise of
a power is in performance of a
duty, as when a conveyance of
land is made in pursuance of a
contract with B or an agency for
C, or when A exercises a special
power of appointment held in
trust (i.e., he passes B’s title, by
deed or will, to some of a group
that is the beneficiary of the
trust). In these cases the exer-
cise of the power plainly creates
various new legal relations, and
it terminates the potential con-
straint by judicial process to
which the holder of the power
had been subject. Manifestly, no
Hohfeldian privileges can here be
present. Whether Kocourekian
privileges are present again de-
pends upon the choice of the
normal rule (that applicable to
persons generally or that appli-
cable to administrators and do-
nees-ofpowers) whose relaxation
would create privileges.

In the vast majority of cases,
however, powers are exercised
neither in performance nor in vio-

lation of a duty. This is true of
any landowner’s power to make
any person a gratuitous grantee
of land; of any chattel owner’s
power to “abandon” title thereto,
and his further power to create,
by such abandonment, in any
other person who desires the
chattel a power to acquire origi-
nal title thereto by occupancy; of
the power of a devisee or gratu-
itous grantee to refuse the title
already conveyed, thereby divest-
ing himself of his new legal rela-
tions. If A licenses B to cross land
no trespassory relation arises
when B enters, but A has a power
to restore, by revoking the li-
cense, B’s duty not to cross un-
permitted. In all these cases
there is a Hohfeldian privilege to
exercise a power, but none in
Kocourek’s meaning of the word.

Other examples are the
power of some bailees to gain
liens on chattels by improving
them; the power to subject the
owner of an abandoned ship to
claims for salvage; the power of
one assignee of a credit-claim to
gain priority over earlier assign-
ees thereof by giving prior no-
tice to the debtor; a pledgee’s
power to sell his debtor’s pawn
after default. If land is limited to
A in fee, subject to a conditional
limitation over to B in fee that is
dependent upon B’s conduct, B
has a power to gain the title by
satisfying the condition. If A be
named grantee in an instrument
handed to a third person with in-
structions to give it to A when
he satisfies a condition, he re-
ceives immediately at least a
power to acquire the title. And
where a creditor holds a claim
barred by the statute of limita-
tions the debtor has a power to
reestablish, by a part payment or
a promise to pay, the original
claim-duty relationship. In all
these cases there is a Hohfeldian
privilege, but whether there is
one in Kocourek’s sense depends
(as stated above) upon what is
taken as the field of operation of
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the normal rule. In the last three
cases such a privilege seems
absent. In the three preceding
cases there is no such privilege
unless the normal rules are taken
to be those which, respectively,
regulate the unsolicited improve-
ment of another’s property gen-
erally (not merely abandoned
ships), fix the general ranking of
similar claims in order of time,
and deny to creditors generally
(and even to lien-holders) power
to sell by sell-help their debtors’
property. In the first case such a
privilege is more clearly, by ordi-
nary legal phraseology, recog-
hized as present.

All the terms are manifestly
artificial. “Right”—long used to
comprehend Hohfeld’s right and
power, and privilege in the
Kocourekian sense—is restricted
to one of those three authorities.
“Duty,” which has apparently
served as the correlative of all in
serving as that of Right in its
comprehensive sense, is similarly
nharrowed. Again, a layman would
understand privilege to be re-
lease from any normal con-
straint—whether imposed by
another’s claim or by his power
(or possibly by his privilege); but
this is not so under Kocourek’s
definition. The employment of
“disability” as the negation of
Power alone carries an implica-
tion that Power comprehends all
“ability” to constrain others. It is
equally arbitrary to limit “liabil-
ity” exclusively to constraint by
another’s Power. “Immunity”
would mean to laymen absence
of constraint by any of the three
authorities— with a correspond-
ing complexity of opposites and
correlatives; but Hohfeld con-
fined it to the field of power.
However, arbitrariness of defini-
tions seems to be an inescapable
prerequisite to obtaining any
satisfactory terms.

There are other difficulties of
more substance. It seems evident
that the vast scope of the
Hohfeldian privilege lessens its

usefulness in analysis. But some
illustrations are useful. Consider
the offer of a contract to buy
land. Such an offer does alter the
offeree’s legal relations, provided
we assume that every possible
offeree stands, before any offer
is made, in legal relations with
all other persons as possible
offerors.

At any rate, the actual offeree
acquires a power to bind the of-
feror, by acceptance, to a right-
duty relationship. In Kocourek’s
terminology, therefore, the offer
is the exercise of a “mesonomic”
power—not totally outside the
law (“anomic”) nor already coer-
cive (“zygnomic”), but potentially
capable of becoming coercive.
The offer restricts, in a sense, B’s
preexisting total freedom from
contractual alliances, but only by
enlarging his capabilities of ac-
tion, enabling him to step, by
acceptance, from outside the law
into its field of coercive relations.
On the other hand, if the offer
be one of a gratuitous convey-
ance of land, or an oral offer of a
gift of a chattel not handed over,
no legal results whatever follow
acceptance; and it would there-
fore seem impractical, looking
backward, to regard the original
offer-power as other than a lib-
erty (Hohfeldian privilege) out-
side the law. By the same test, it
might seem practical that void-
able legal relations—such as a
rescindable sale induced by
fraud, or the sales and convey-
ances of infants and bankrupts—
even though ultimately actually
nullified by exercise of a power,
should be meanwhile regarded
as true albeit destructible legal
relations; yet also practical that
acts which are presently without
legal effect, although not void—
as an infant’s executory promise,
or a contract made for one per-
son by another who lacks author-
ity—should be regarded
(Kocourek) as lacking legal char-
acter,- albeit capable of vivifica-
tion by affirmance. But it does

not seem possible to include, as
Kocourek does, among legal re-
lations (relations existing
through and for the law) “pow-
ers” to break contracts or com-
mit crimes or torts; although true
legal relations are of course cre-
ated by such wrongful acts—
which relations are alterations of
legal relations theretofore exist-
ing under the accepted doctrine
of rights in rem.

In short, analysis of the loose
concept of “right” still presents
difficulties, and terminology can-
not be regarded as settled. It also
seems clear that if the distinc-
tions between the component
elements of that general concept
should be made the basis for dis-
tinguishing decided cases in
seeking precedents they are
likely to cause more harm than
good: the vague term “right”
seems sufficiently -to cover the
substance of the interest to
which the law should attend.

It is due to the varied con-
tent of what are loosely called
“rights”—from inattention to
that variety, or emphasis for im-
mediate purposes upon one or
another element—that there
have resulted the divergent
meanings of “property”- above il-
lustrated (pp. 3, 4), and which will
now be further illustrated.

The words owner and own-
ership apparently date from the
mid-fourteenth century and late
sixteenth century respectively. In
their place the phrases “general
property” and “special property”
were earlier (and are still) em-
ployed, but apparently only
rarely down into the sixteenth
century. In the sense of a man’s
valuable belongings, the word
property was apparently rare
before the eighteenth century.



The place of all the preceding
words was long filled in common
legal usage by the words pos-
sessor, possessions, estate, or by
such phrases as “he who has the
thing,” “he to whom the thing
belongs.” In other words, the
general signification of the words
property and ownership was de-
veloped, under other names, be-
fore those words were used;
moreover, all the words above
referred to remained words of
common speech.

Even under more favorable
circumstances the vast changes
that have taken place, in the
course of centuries, in the law—
reflecting alterations in the pro-
cedure of the courts, in the na-
ture of commerce and business,
and even in the social funda-
ments underlying these—would
have prevented that fixation of
content which is essential to
terms of precise meaning. Of
those modes of user which
people generally consider in-
separable from the ownership of
property some have apparently
always existed as liberties out-
side the law, some have a rela-
tively modern origin in statutes,
most have for centuries been
regulated by the non-statutory
law; but the limits of their enjoy-
ment have varied much histori-
cally and from place to place.
Title is not today what it once
was even as regards land, al-
though that has for many centu-
ries been the best protected of
all men’s belongings. Much less
have rights remained unaltered
regarding even the most com-
mon and important of particular
interests in land, or regarding
many forms of personal property.

As for property in the
layman’s sense of interest pro-
tected, variations in these inter-
ests have been vast; not merely
be-cause shrinkages in protec-
tive rights have wholly removed
some things from the field of
property while expanded pro-
tection has fortified the position

of others, but also because to-
tally new interests have come
into the domain of law; that is,
have by its protection been made
property.

As already said, it is usually
most convenient as a matter of
words to refer to the thing or in-
terest protected as “property,”
although in legal effect the ref-
erence is to the complex of pro-
tective rights that give legal con-
tent to. the. interest.

The changes in the meaning
of property at different times are
illustrated in a multitude of ways.
In considering a few examples it
is useful to bear in mind the two
senses in which the word is used.

Consider the development of
leaseholds. These scarcely were
heard of before the late twelfth
century; at that time the tenant
had only a contract claim against
his lessor; he had not—and never
acquired—seisin, which was the
basis of the only interests rec-
ognized by the feudal land law;
and consequently his interest
was not, and it has never be-
come, “real” property. Yet he had,
as soon as leases are heard of,
somewhat of a “real” remedy—
i.e., the land was specificially re-
coverable by him. First from his
lessor, against whom covenant
secured specific performance,
or—if that was impossible be-
cause a second tenant had re-
ceived it—other lands of equal
value under a warranty implied
from the lessor’s mere covenant
that the termor should enjoy the
land. Then (before 1250), against
such a second lessee. And finally
against all persons, mainly
through the long development of
the action of ejectment out of
trespass, partly by statutes. The
security of occupation thus as-
sured him must steadily have
increased the desirability and
promoted the assignability of
leaseholds; the statute of 32

Hen. viii c. (1540) transformed
the covenants of the parties into
jura in re (see page 296); the
whole institute became one of
property law. It is evident in this
case how a widening conception
of wrongs, and corresponding
development of duties, were at
once made effective through and
recorded in legal remedies; and
as the duties acquired a gener-
alized and stable character their
correlative rights entered the
law’s consciousness. Such has
been the general course of legal
development. The effectiveness
of rights means the security of
interests thereby protected. In
both senses property is simulta-
neously established.

“The common law declares all
contingent estates, when the
person to take it is not ascer-
tained, to be a mere possibility
not coupled with an interest, and
to be neither devisable, descend-
ible, alienable by voluntary con-
veyance, nor subject to execu-
tion... Such a naked possibility is
in law neither an estate, property,
right nor claim. One having such
a possibility may in the future
have a right or claim, but cannot
be correctly said to have any ex-
isting claim.”* Contingent re-
mainders have been recognized
property interests for centuries,
but it is only since statutes have,
very recently, been making them
indestructible, that they have at-
tained importance as assets in
bankruptcy. Most of the forms of
incorporeal personal property
named above (p. 3) are, substan-
tially, of very modern origin;
some of them are throwing out
new forms of still indefinite ex-
tent. So far as regards attach-
ment of or execution against a
debtor’s property, it is only
within the last century that eq-
uitable interests have been
brought within that description.

Powers to dispose of land by
conveyance inter vivos have var-
ied exceedingly from age to age.
Originally, they could not be con-

15



16

veyed free of the preemption
rights of the grantor’s heirs. In
both England and the United
States public policy has at differ-
ent times been very marked in
impeding or obstructing trans-
fers of landed property (see page
162). The modes of conveyance
have been subject to require-
ments whose strictness and
subtlety made the law of real
property infinitely complex.

As regards wills much the
same is true. A man is today per-
mitted to dispose by his will of
any “property” which, were there
no will, would pass either to his
heirs or, through his personal
representative, to his next of kin;
and today rights of action may
generally be so disposed of,
since they have come generally
to survive the death of their
holder. But great limitations
upon such powers of disposal
existed in our earlier law. Indeed,
even today there by no means
prevails judicial unanimity in as-
serting the existence of a basic
constitutional right—as part of
the “title” to property— either to
dispose of this by will, or to have
one’s heirs or kindred take it
under the intestacy laws. On the
contrary, the majority of courts
concur in excluding these fights,
save by tolerance of legislatures,
from the right-content of prop-
erty.

Similarly, the fights of entry
of a disseisee and the right of
entry to enforce forfeiture for
breach of a condition subse-
quent (pp. 52, 254), although de-
scendible, were in the old law not
alienable by will or deed.

Geographical variances in the
meaning of property, even from
state to state in this country, are
equally clear, notwithstanding
our background of common ex-
perience and the general similar-
ity of our basic legal purposes.
This is particularly true of prop-

erty in the sense of right-content
or title—for the objects (or “sub-
jects,” as many prefer to say) of
property rights are probably al-
most identical throughout the
country.

If one owns land in different
states, one’s enjoyment thereof
may be restricted by infinitely
varying public control under the
police power—municipal ordi-
nhances respecting fire-risks, the
keeping of hogs, utilization of
the land under zoning ordi-
nances, state statutes regulating
rural drainage and school dis-
tricts, and so on. The non-statu-
tory law respecting nuisances
will similarly vary; the owner’s
status will not be precisely the
same in any two states as mort-
gagor or mortgagee, or as re-
spects the rights of creditors
against the property under judg-
ment and equitable liens, and
through executions. In case of
the owner’s death intestate, the
rules of different states will vary
in fixing the degree of relation-
ship to the decedent within
which persons sharing the land
as heirs must fall; or in determin-
ing what other persons (particu-
larly widows, adopted and illegiti-
mate children, collaterals of the
half-blood) shall be statutory
heirs. In the few states recogniz-
ing community property of
spouses the whole conception of
individual title varies from that
elsewhere prevailing. If land be
a- homestead the owner enjoys
in all or nearly all states an im-
munity, as regards it, to attacks
by creditors; this being of very
recent origin, created in two-
thirds of our states in the last
fifty years.

If one buys an automobile in
one state and drives it into oth-
ers, the sum-total of rights that
constitute title, obligations at-
tached thereto and liberties or-
dinarily associated therewith,
may differ very considerably from
state to state; for example, with
reference to requirements regu-

lating transfers of the’ title, driv-
ing with a foreign operator’s li-
cense, liability for injuries to pas-
sengers taken in as guests, at-
tachment of liens, penalties for
mechanical defects, regulation of
the number of permissible pas-
sengers, etc. In recent years a to-
tally new encroachment on the
field of liberty formerly enjoyed
has appeared in some states;
they have imposed upon drivers
of automobiles licensed in other
states, as a precondition to law-
ful use of their highways, a con-
sent to the acquisition of per-
sonal jurisdiction over them by
local courts, in actions brought
against them for damage to per-
sons or property done in driving
their cars in the state visited,
through service upon a public
official thereof.

Another mode of stating
these geographical variations in
the rights and duties of a prop-
erty owner is the rule of conflict
of laws that title to land is deter-
mined by the law of the locus—
as respects existence, mode of
creation, and the nature of rights
and obligations included; and
that the same is true, though
today in lesser degree, of corpo-
real chattels. Of course, the rule
arose, not from consciousness of
the variations now under discus-
sion, or of any sense of their
importance, but from the doc-
trine of territorial sovereignty,
under which the law of each
country or state is supreme.

Probably even greater varia-
tions of the meaning of title ex-
istin the case of incorporeal per-
sonalty. When physical evidences
of such exist, convenience fre-
quently gives to the law of the
place where such evidence is lo-
cated dominance in determining
the creation, existence, and con-
tent of title; but these are mod-
ern departures, steadily enlarg-
ing, from a medieval doctrine,
then applicable even to corporeal
chattels, that “movables follow
the person”—that is, are subject



to the same law as their owner
(in our legal system the law of
his domicil, or legal residence).

Nor need such variations rest
upon a statutory basis. “Even the
incidents of ownership may be
cut down by the laws and usages
of a state.” ®

Finally, the things or inter-
ests included under the descrip-
tion property vary with the pur-
poses for which that description
is adopted.

The determination of what is
property for the purpose of taxa-
tion has given rise to an immense
amount of litigation; and the con-
clusions of different courts have
varied greatly as respects the
same objects. Of course, any-
thing treated as property must
have existence in the eye of the
law; but for different purposes it
concedes or denies existence
with exceeding inconsistency.
There can be a sale or a mort-
gage, spoken of as immediately
consummated, of things not yet
in existence—which things have
hever been regarded as subject
to taxation; and even if those
transactions be regarded as re-
ally only creating present inde-
feasible rights to future title by
sale or mortgage, then these
rights are agreed to be property
rights, which nevertheless are
not taxable. And if contracts are
made to sell or to mortgage or-
dinary chattels the former will
create no property right what-
ever, whereas the latter will cre-
ate an equitable right—an “equi-
table lien.”

In general, even the complete
power of disposition conferred
by a general power of appoint-
ment is never spoken of or re-
garded otherwise than as a
power in one person over
another’s property; yet, in a ma-
jority of our states, realty or -per-
sonalty actually appointed by the
insolvent holder (“donee”) of

such a power to a “volunteer” is
treated in equity as assets for the
creditors of the former in prior-
ity to the claims of the appoin-
tee. Whether this is on the theory
that it was fraudulent not to ap-
point to his creditors or to him-
self for them, or on the theory
that a complete control (jus dis-
ponendi) of the title amounts in
equity to full title (particularly
when joined to rights of imme-
diate enjoyment; the donee be-
ing for example a life tenant),
matters not in substance; for, as
already several times remarked,
whether the things be assets
because they are “property” or
because they are treated as
“property” is treated, is a tenu-
ous and usually undesirable dis-
tinction. Yet all courts agree that
these things were not property
of the power-donee under com-
mon law principles, nor therefore
for purposes of taxation—since
by tradition one is taxed only on
property to which one holds “le-
gal title,” and the common law
did not regard the complete jus
disponendi as title. However,
most of our states do now, un-
der inheritance tax statutes, tax
the property as though owned by
the donee, and this even though
the power has not been actually
exercised, and some states do
this even when the power is spe-
cial (see page 458); whereas un-
der the Federal statute the power
must be general and must have
been exercised.

Things may be assets for
creditors in equity which are not
property for such legal purposes
as taxation. Since a creditor’s
right is not possessory, but only
one to realize on his debtor’s
assets by sale, nothing can be
assets that is not alienable. The
interest of the beneficiary of a
spendthrift trust may be reached
by some creditors and not by
others. Expectancies—though,
as already noted (p. 6), not prop-
erty for most purposes—may be
assets of a bankrupt; and which

of them are such has varied un-
der different bankruptcy statutes
of this country.

The word “goods” in the origi-
nal English Statute of Frauds was
early held not to include choses
in action; and this exclusion has
hecessarily exercised a great in-
fluence in the United States.

Goods unlawfully manufac-
tured or owned (such as in-
toxicating liquors during prohi-
bition, narcotics, gambling de-
vices and the like) may be prop-
erty for some purposes, such as
taxation, and not for the other
purposes, such as the commis-
sion of the crime of larceny. The
same is true of cats and dogs.

An unfortunate dictum of
Lord Eldon (1818), to the effect
that equity acts to protect prop-
erty only, has greatly hindered
the extension of equitable relief
by compelling courts of equity
either to adopt artificial defini-
tions of “property” or to repudi-
ate Eldon’s dictum. The latter has
substantially been done in many
instances—in protecting the po-
litical rights of voters and candi-
dates, sentimental interests in
corpses, rights to privacy, in
one’s non-literary letters, in es-
tablishing a putative father’s
right to have cancelled a regis-
tered false birth-certificate under
which the alleged child could
claim the status and property
rights of legitimate offspring,
rights to preserve the family
reputation, prevent alienation of
a spouse’s affection or prevent a
daughter’s seduction, or to en-
joy security against unwelcome
amatory pursuit, against im-
proper expulsion from member-
ship in non-proprietary clubs,
and against libel or slander that
is “merely personal”. (although,
strictly, none such can exist if the
person libelled has any property
or does any business). Under
decisions by other courts, how-
ever the tendency has been to
take the first of the two alterna-
tives above stated; for example,
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in protecting a complainant
against libel or slander involving
or exclusively constituting defa-
mation of business products in
protecting interests in gathered
news, in protecting a manu-
facturer’s expectancy that labor
will flow to his factory in ad-
equate amount if unimpeded by
strikers, and in recognizing a
right to be protected against
improper interference with busi-
ness goodwill or methods of
transacting business. And even
in some of the instances of the
first group confusion has re-
sulted from an anxiety to avoid
a direct contradiction of Eldon’s
proposition.

As respects the prohibition
in our Federal Constitution
against taking “property” without
due legal process, not only a
franchise and an existing con-
tract, but a right to contract have
been held within the protection
of the prohibition— this last with

momentous social consequences
in making impossible the regu-
lation by Congress of wages, and
therefore of labor conditions.
The right to sue (for money—
perhaps unsuccessfully, and
therefore apparently the mere
right to sue) has been protected
under the same clause of the
Constitution. True, rights to con-
tract, to labor, or to sue have re-
peatedly been declared by the Su-
preme Court to be part of the “lib-
erty,” as well as part of the “prop-
erty,” which are guaranteed
against such a “taking.” A gen-
eral course of business has been
similarly regarded. Although the
Supreme Court has queried
whether reputation is property,
it has recognized that a corpo-
rate name may be property;
which it could only be as a part
of good-will, which .of course has
commercial value—which, in
turn, as has been noted (p. 6), is
avery common test of “property.”

It is clear from the examples
given in the preceding pages that
there is no definiteness in the
meaning of title. This may, of
course, be otherwise expressed
by saying that the liberties, pow-
ers, and claims, of the “owner”—
his legal relations to other per-
sons in regard to the property—
are endlessly variable. Neverthe-
less, the general concept and la-
bel are indispensable.

(1) Buchanan v. Warley, 245
U.S. 60,74 (1917).

(2) Austin, “Jurisprudence”
(5th ed., 1885), 358, 776.

3) “Common Law,” 220.

(4) In re Banks’ Will, 87 Md.
425,440 (1898).

(5) Per Holmes, J., in Otis v.
Ludlow Co., 201 U.S. 140, 151—2,
154 (1906). ]



Part |, Chapter Il

Selsin & Possession
asthe Basis of
Legal Title

Possession is a concept that
has played a primary role in the
development of our property law,
and some knowledge of that role
is indispensable to an under-
standing of the law’s large divi-
sions and basic principles.

Physical possession (de facto
or actual possession; custody,
detention) may exist in the sense
of physical control, yet if this is
not recognized and protected by
the law there will be no legal
possession. This is particularly
true of the custody held by a ser-
vant when acting as such (and
therefore particularly in his
master’s presence); he enjoys no
legal remedies. Few exceptions
aside, however, whoever has
physical possession has legal
possession. To the constitution
of physical possession two ele-
ments are necessary: first, and
somewhat vaguely, a sufficient,
a reasonable, actual control of
the thing of which possession is
claimed; secondly, a certain men-
tal state or animus—namely, an
intent to maintain that control
“against the world generally.”
This does not mean “all the
world,” nor does it necessarily

include the true owner (for then
there would be no difference be-
tween possession and adverse
possession), be he known or not
known as such to the possessor;
nor need the claim to exclude
others be made on one’s own ac-
count.

Of the first element it has
been said tht “any power to use
and exclude others, however
small, will suffice, if accompanied
by the animus possidendi, pro-
vided that no one else has also
the animus possidendi and an
equal or greater power.” But
there must be actual control,
however weak.

Thus, a little girl who picks
up a pretty beaded purse may
have little strength to hold it, but
her control is actual, whereas a
ruffian walking beside her and
about to seize it has no control
until the seizure; and though her
animus be only directed to the
beads, the law would not attempt
to measure its intensity as com-
pared with the ruffian’s animus
toward the bag’s pecuniary con-
tents; hence she has possession.
But a hunter chasing a wild ani-
mal has no actual control over it
unless it is so severely wounded

and he in such close pursuit that
itis, reasonably speaking on the
basis of general experience, “in
the bag.” And a fisherman rais-
ing his nets is not in possession
of fish, although he will certainly
secure them if nobody frightens
them away, until the net is so
nearly closed that their escape
is practically impossible. The
control may exist, of course, only
indirectly through control of
something else; as, for example,
of a house, a yard, an automo-
bile, a safe or vault, the clothing
on one’s person.

As regards the second ele-
ment, it is not necessary to claim
“as owner” in the literal sense.
But when the law says that ac-
tual control of a thing coupled
with an intent to maintain con-
trol against the world generally
creates legal possession, the law
also says that such possessor
has a right to maintain and to
regain possession against the
world generally—i.e., against all
who hold no higher right. And
these rights are the essence, they
indicate the practical meaning, of
title in our law (see pp. 55—586,
58).

The concept and therefore
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the word “possession” have, of
course, been subject to change,
and the meaning of the word is
therefore subject to the indefi-
hiteness that in varying degrees
characterizes nearly all words,
and to which even those of the
exact sciences are not wholly
immune. The older any word is,
and the more active has been its
use—the more fundamental the
concept it expresses and the
more varied its application—the
more evident, always, are histori-
cal influences. For example, a
“window” has not long had the
characteristic of glass that chiefly
distinguishes it today. The con-
cept which that very old word em-
bodies is so indefinite that only
the vaguest definition can cover
its development; for nothing
save the history of buildings and
words and the past uses of both
can explain why in different cir-
cumstances the words
balistraria, crenel, eyelet, peep-
hole, loophole, porthole, and
French-window have been used
within the field which any usual
definition of the word “window”
would include. The only impor-
tant difference between the con-
cepts of a “wall-opening for sight
or air” and of “possession” is that
the former, whatever be the word
used to express it, is infinitely
less likely than the latter to be
the subject of litigation. Whether
it is desirable or regrettable, in
relation to the administration of
justice, that fundamental con-
cepts such as that of possession
should be somewhat indetermi-
nate, and therefore flexible in
their application to facts, is a
question upon which the opin-
ions of lawyers are divided. How-
ever that may be, almost all le-
gal concepts, like other concepts,
are in fact characterized by these
equivocal and casual qualities.
The theoretical requirements
of many property concepts are
fairly definite. But a paucity of
facts, evidence of inconsistant
facts, or the difficulty of inter-

preting conduct, may render im-
possible a definite conclusion
that a particular concept fits the
facts of a given situation. Yet,
since courts must decide the
cases brought before them,
some conception of public policy
(usually as intuitively felt by the
judges, because indeterminable
by exact balancing of social in-
terests) will then necessarily de-
termine their decision. Such ob-
scure situations are often pre-
sented in problems of posses-
sion or its disturbance. If the
physical facts are in equipoise
and one disputant holds title,
possession will be attributed to
him. Particularly, the line be-
tween a mere disturbance of
possession (trespass) and an
ouster therefrom (whether an
original dis-possession or a re-
possession by “entry”) is neces-
sarily vague. In these cases, as a
matter of policy, the law has for
centuries permitted an injured
party to exercise an election in
treating a dis-possessor (dis-
seisor) as such or as a mere tres-
passer, or to treat a former ten-
ant who remains wrongfully on
the land as a trespasser or a con-
tinuing tenant. A sense of pub-
lic interest may cause a relax-
ation of technical requirements
in favor of an officer of the court
levying an attachment or an ex-
ecution. Again, in interpreting
statutes which make “posses-
sion” of prohibited articles crimi-
nal, but to the end of enforcing
the legislature’s supposed real
intent to punish only serious of-
fenders (possessors as directors,
of an unlawful enterprise, pos-
sessors in bulk, or for a consid-
erable time), courts may care-
lessly deny any possession to
merely casual and momentary
possessors—instead of denying
only the type of possession sup-
posedly contemplated by the
legislature.

Of these cases, however, only
that of the attaching officer truly
illustrates variations in the mean-

ing of possession. The rest are
essentially exceptions to the nor-
mal or expected consequences of
possession. The cases which
most complicate the law of pos-
session are those of crimes. In
them a desire to find the defen-
dant guilty or—more fre-
quently— innocent (as in the
cases just referred to, but with-
out the excuse of statutory con-
struction to serve as an expla-
hation) results in extraordinary
refinements upon, or distortions
of, the concept of possession
which generally prevails in non-
criminal cases.

Despite all such variations,
the concept of possession is in
the great majority of civil cases
applied usefully and with consid-
erable consistency. Had it been
impractical in application it could
not have retained for seven cen-
turies basic importance in our
law.

Seisin, speaking loosely, was
the legal possession of old Ger-
manic law. “For at least three cen-
turies after the Norman Con-
quest our lawyers had no other
word whereby to describe pos-
session.” 1 It is true, however,
that possession, apparently, has
never had in any century pre-
cisely the same meaning which
attached to seisin in any other
century. Before the end of the
sixteenth century, both concepts
and words were well established.

While the word possession
had not appeared, many situa-
tions which we today cover with
that label—indeed, the vast ma-
jority of them—were included
within the concept of seisin. On
the other hand there were cer-
tain exceedingly important forms
of dispossession (described by
the terms “abatement” and “in-
trusion”) that were treated as
disseisins, yet were not typical
disseisins because they lacked
an actual ouster. Also, after a
true disseisin seisin might in



some cases (probably actually
numerous) be regained by acts
which we would not today de-
scribe as amounting to a repos-
session, although Littleton
(1485) did so describe them;
namely by mere “continual claim”
against a disseisor whose
strength made an actual entry
upon the land impossible or dan-
gerous. Nor is this analogous to
the “constructive possession” of
our modern law, since the latter
is attributed to one person only
when no other person is in ac-
tual possession—though the
analogy does fit Littleton’s us-
age.

When seisin existed, it en-
joyed a protection analogous to
and in the main coincident with
that accorded today to legal pos-
session. But “possession” also
then existed in the case of a ten-
ant for years, and the law’s pro-
tection of such possession was
not the same as its protection of
seisin; nor was it identical with
the protection given today to a
termor’s possession. Also, with-
out even the single exception (as
Littleton stated the law) men-
tioned in the preceding para-
graph, actual seisin could not be
gained without acquiring actual
possession. Both could be
gained, however, by any wrong-
doer; and the usurper could pass
both to anybody else. And, as will
appear in the next section, when
the man whom we would call
owner lost his seisin he was left
with a “mere right” which we
would call an imperfect title; and
the way he recovered both sei-
sin and what we would call com-
plete or perfect title was by
merely reacquiring possession.
“On the one hand the freehold
[estate] could not be transferred
but by livery of

seisin; on the other, livery of
seisin could not be made by any
person who had the possession
without transferring the free-
hold.” 2

After the word “possession”

entered the law, it and “seisin”
gradually acquired definitely vari-
ant meanings. In the fifteenth
century possession became the
proper term to designate legally
protected control of chattels per-
sonal, whereas in the two preced-
ing centuries it was constant us-
age to speak of the seisin of such
chattels. The reasons why seisin
was thus detached from chattels
yet for centuries retained vital-
ity in the land law can only be
conjecturally stated. On one
hand seisin was quite uncon-
hected, in origin, with feudal-
ism’s basic concept of tenure,
and the application of its prin-
ciples very often totally defeated
the claims of feudal lords to
wardship, escheat, and other feu-
dal derivatives of tenure. This
must have tended to delay the
ultimate development, although
not greatly, since the feudal in-
cidents began to lose vitality
when tenure received in 1290
from the statute of Quia
Emptores the blow which ulti-
mately destroyed it. Of a contrary
and vastly greater influence was
the exclusive position in the land
law, and special importance in
early governmental arrange-
ments, of freehold estates, of
which seisin was the basis. Par-
ticularly important was the fact
that the common law rules gov-
erning the inheritance of land,
with the basic principle of seisina
facit stipitem, although also de-
rived from Germanic law and
quite independent from feudal-
ism in origin, were perfectly
adapted to the desires of the
great landowners—especially, of
course, the rule of primogeni-
ture. To these associations with
vital social interests seisin appar-
ently owed its preservation as a
concept of the land law. The prac-
tical differences between it and
possession gradually decreased
until finally, long after its own im-
portance was gone and long af-
ter feudalism had lost all reality,
“seisin” became “a technical term

to denote the completion of that
investiture by which the tenant
was admitted into the tenure,
and without which no freehold
could be constituted or pass.”?
This last phrase was old and ac-
tual law; the preceding explana-
tion was a fictitious legal prin-
ciple of literary feudalism.

Before these changes in the
meaning of “seisin” had more
than well begun terms for years
had become of vast importance.
Originally not a property institute
at all (see page 26), when they
became such they were perforce,
for lack of seisin, denied recog-
hition as real property, and thus
became personalty as chattels
“real.” The landlord was then re-
garded as seised of his reversion-
ary estate (if a freehold) while the
termor was possessed of the land
itself; and this usage persists in
our law today.

The differentiation of the two
concepts was also unavoidable in
distinguishing the rights of a
guardian from those of his ward
actually on the land, and the
rights of any feudal lord from
those of his vassal occupying the
feudal tenement. True, some
confusion of the two concepts in-
evitably continued; but such in-
stances were exceptional. The
way out of the difficulty lay, of
course, in applying the
differentiation (present and clear
as far back as reversions and re-
mainders were recognized, and
necessarily accentuated by the
development of leaseholds just
referred to) between seisin “in
law” of an estate and “actual” sei-
sin of the land. Legal speech fol-
lowed this development. Aniillus-
tration is found in the fact that
after the Statute of Uses (1536)
declared that persons “having”
the use of lands should thereafter
have a corresponding legal “sei-
sin, estate and possession of
them,” the courts proceeded to
concede acquisition of the seisin,
but not of the possession, with-
out actual physical entry.

21



22

At times the perduring doc-
trines of the old law made it es-
sential to recognize a double sei-
sin—a distinction between seisin
“in law” and “in fact.” For ex-
ample, before his actual entry
upon the inheritance an heir was
nevertheless seised in law (i.e.,
enjoyed the remedies of seisin)
unless somebody else had
wrongfully entered and usurped
the actual seisin; just as an
owner away from his property
today has “constructive posses-
sion” provided nobody else has
taken actual possession of it.

There was also a distinction
between actual disseisin and dis-
seisin at election. Originally the
latter included, quite logically,
only cases of factitious disseisin;
the freeholder being allowed “as
against a trespasser to suppose
himself disseised, merely for the
sake of taking his remedy by as-
size or other real action.” But
Lord Mansfield (with the support
of some medieval relaxations
that had marked the way) ex-
tended the privilege to include a
factitious seisin; that is, he made
it cover the case of a freeholder
who, although actually disseised,
preferred to treat the disseisor
as a mere trespasser. This doc-
trine is similar to the election al-
lowed a landholder today in ig-
horing or taking advantage of a
trespass.

Disseisin on one hand, and
dispossession on the other hand,
became distinct. Disseisin re-
quired an actual ouster; it there-
fore required the adverse claim-
ant to be a willful wrongdoer.
Adverse possession required
neither. It requires only a claim
of right hostile to that of the true
owner, and this is inferred from
acts of user such as would be
done by an owner. Variant stat-
utes of limitation—even more
than variant remedies—made the
distinction important, for even
the old undesired real actions
would be used when circum-
stances required it. But the dis-

tinction between them has
ended; in England by the statu-
tory abolishment of both in
1833, in the United States partly
by legislation and partly without.
Probably the doctrines ceased
largely to be living law in colo-
hial times; yet the one conse-
quence of disseisin which was
most important, inability of the
disseised owner to transfer his
title, persisted generally in this
country until very recently; and
some more recondite and less
important doctrines of disseisin
lived into the nineteenth century.

As will appear in the next
section, the situation with re-
spect to seisin (and disseisin) of
land was substantially duplicated
in the case of chattels, though
with greater simplicity of inci-
dents.

As used today in our
lawbooks, words of seisin and
disseisin can all be more prop-
erly displaced by words of
possession and dispossession
except where the former are
used with reference to freehold
estates as distinguished from the
land in which they exist.

With the exception of a few
rare situations our law has never
undertaken to determine in one
proceeding that one person,
among all persons in the world,
is the sole or true owner of cer-
tain land or chattels. Our doc-
trine of title has been for seven
centuries one purely of relativity.
It merely determines which of the
parties to an actual dispute and
(subject today to the new prac-
tice of declaratory judgments)
between whom litigation has
begun, holds the relatively bet-
ter right. The non-equity law held
even the applications of the nar-
row rule within a further nar-
rowed field—by rules of pleading
that eliminated all disputed is-
sues save one, which was nar-
rowed to the utmost possible

extent, by rules of parties that
excluded all claimants save those
immediately interested under
that issue, and by rules of evi-
dence that similarly confined all
testimony. Equity, with greater
liberality of principle in all these
matters, disposed in one pro-
ceeding of as many reasonably
imminent potential claims as
possible, and our modern non-
equity law has adopted the eq-
uity practice. Still, the general
principles remain as above
stated; and in determining
whose js the better relative right,
possession has always exercised
in our law an overwhelmingly
preponderant influence. To de-
termine ownership we can com-
pare one possession with an-
other, to the older subordinate
the newer.

Possession is a fact, but its
mere existence engenders a
right—a possessory title, a right
to retain or regain the property
from anyone who has no better
right to hold it. “Just so far as
possession is protected, it is as
much a source of legal rights as
ownership is when it receives the
same protection.”* And the fact
and the right being inseparable,
it is common judicial language
to say that “possession is title”;
instead of saying that it is the
basis of a limited title (or, as is
constantly but inaccurately said,
“is prima facie evidence of title
in fee”). In all cases in which a
possessory title suffices to sup-
port plaintiffs action, the require-
ment in common-law pleading of
certainty in laying the title was
satisfied either by mere allega-
tions of possession in the plain-
tiff, or by alleging that the prop-
erty was the goods and chattels,
the land, the close, or “the free-
hold” of the plaintiff. Possessory
title is alienable; it may be taxed,
although this is apparently rarely
done; it may be sold on execu-
tion; it is a sufficient “estate” with
which convenants for title will
run, and one which will prevail



when united with one of two
competing equal equities; there
may be a homestead interest in
it; its holder may collect damages
for a permanent injury to the re-
alty.

All this rests on principles of
Germanic law that have come
down substantially unmodified
since the Middle Ages. An under-
standing of it requires attention
to two matters: one, the chang-
ing relation during the last seven
centuries between possession
and ownership; the other, the
changes which have taken place
in the apportionment, as be-
tween a wrongful possessor of
property and its dispossessed
owner, of those rights of user
which constitute the enjoyment-
content of title.

As regards the first, even in
the thirteenth century nothing
was commoner than separation
of seisin from “right.” “The small-
est degree of civilization will pro-
duce the phenomenon of owner-
ship divorced from possession,”®
as in cases of loss or loan. All
the more inevitably, therefore,
men—and the law—have always
been conscious of their normal
coexistence: “Man, by an instinct
which he shares with the domes-
tic dog, will not allow himself to
be dispossessed of what he
holds.”® Whether the concept of
possession or

that of title was first “the con-
scious production of juristic
speculation,” might be disputed,
but apparently it was the first.
Moreover, our law has never, in
practical application, separated
the two. As Salmond says, “Own-
ership without possession is
right unaccompanied by that
environment in which it normally
realizes itself’”; and this was
equally true, of course, of own-
ership and seisin six centuries
ago—although, as will again be
noted, the relation of the old
“mere right” to seisin was not the
same as that of modern “title” to
possession.

In the interest of public peace
in a lawless age when self-help
must be rigidly curtailed, the writ
of Novel Disseisin restored mere
seisin, however untitled, against
anybody— even the true owner—
who usurped or disturbed it; and
for a short while protected it for
a year and day against judicial
interference if it originated un-
der a judicial ban. But the former
doctrine (outside the statutes of
Forcible Entry, be-ginning in
1381, which enforced the same
policy through criminal law) was
obsolete by the mid-fifteenth
century except as to a seisin held
under certain very exceptional
circumstances. With those excep-
tions one who (1) owned land,
and who (2) was entitled to be
presently seised thereof, (3)
could rightfully enter upon it
against a wrongdoer. And when
those exceptions finally disap-
peared-both in England and in
this country in the first half of
the nineteenth century —the tri-
umph of title over mere posses-
sion was in one aspect complete.

However, the right of an
owner to enter forcibly, without
civil liability, upon a former ten-
ant for years upon the expira-
tion of the term was established
only very recently. Moreover, it
is a mistake to imagine that the
right to exercise self-help by
physical entry is one that has
steadily been increasingly exer-
cised ever since government be-
came powerful. Entry by action
of ejectment long ago replaced
physical entry in perfecting a
forfeiture of land for breach of
a condition subsequent. In En-
gland it is apparently scarcely
ever exercised in the case of
land, but is unrestrained by “any
rule of law, statutory or other-
wise” in the case of chattels—
and is as to them presumably
freely exercised. And the same
is substantially the situation in
the United States, despite (or
should one say in accord with?)
what might have been expected

to develop as the rule under
frontier conditions. Particularly
interesting is the abundance of
statutory restrictions upon its
exercise.

One very important factor in
this whole development was the
fact that the necessity of prov-
ing seisin—which, as will appear
in the following paragraphs, was
a condition of right almost
inseverable and indistinguish-
able from title—as a precondition
to effective dealings with the
title, led to the recognition of
mere formal entries as sufficient
to revest a disseisee with seisin,
though falling short of actual
repossession. Such formal en-
tries (which were really only “for-
mal assertions of the right”) were
abolished in England in 1833.
Various statutes of similar kind
in the United States were doubt-
less due to similar causes. The
result has been to bring closer
together seisin and possession,
as indicated at the end of the pre-
ceding section.

Notwithstanding the some-
what inconsistent character of
these developments regarding
entry, it is plain that the mean-
ing of “title” was in their course
fundamentally altered.

There had theretofore been
no effective title save as a right
to enter; for if that right of an
owner was cut off (in the anoma-
lous cases above mentioned) and
he nevertheless wrongfully en-
tered, he could not retain pos-
session. Today, however, title
equally justifies entry or deten-
tion; supports equally a declara-
tion or a plea. But the title which
thus triumphed was no abstract
concept of general ownership. It
was merely the better right to the
immediate possession as be-
tween two disputants.

For the better understanding
of the nature of our present doc-
trines of title it remains to com-
pare the practical meaning of
possessory title today and under
medieval law.
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Secondly, then, seisin being
the normal relationship to land
alike as matter of fact and of
right, and possession being in-
distinguishable from seisin save
in a few abnormal cases (and that
of the lessee falling wholly out-
side the land law), anybody who
clearly occupied land acquired
thereby a wrongful seisin. Under
the old law (and perhaps still in
England, although not in the
United States) this was necessar-
ily seisin of a fee simple; not for
the strange reason frequently
given—that a wrongdoer “may
not qualify his wrong”— but be-
cause the old law made in no
field inquiries into limitations of
intent. Likewise, any such dis-
seisor could by feoffment trans-
fer to another the fee estate thus
tortiously acquired. A mere fresh
trespasser, without precedent
occupation, could in one instant,
by the ceremony of feoffment,
invest himself with and divest
himself of the full seisin. One
rightfully seised of an estate for
life could usurp and tortiously
enfeoff another with a fee simple,
although at the cost of forfeiting
his own rightful interest. A ten-
ant for years could do the same.
The only thing anomalous was
that in some of these cases there
was disseisin without physi.. cal
ouster.

The estate thus acquired by
the disseisor (or his grantee) was
of course an imperfect one as
against the disseisee until tem-
poral limitations cut off the
latter’s higher rights;—flrst his
right, while the disseisor lived,
of physical entry; then the right
to use the possessory assizes
that protected a mere prior sei-
sin; then the right to have re-
course to a writ based upon a
right of entry under judgment of
court; finally, even recourse to a
writ of “right.” At this last stage
(the anomalous circumstances
above referred to having the ef-
fect of eliminating the right of
self-help), there was a separation

of both possession and posses-
sory title from the “mere” right
that constituted highest title.
But this old-time contrast be-
tween seisin and “right” is utterly
unlike the modem contrast be-
tween possession and “title.” The
difference lies in the fact that the
incidents of effective title, as we
understand the word, were then
inseparable from the seisin, and
were not included in the “right”;
this last meaning merely a right
to enter (which one whom we
would call “owner” did not have
in the anomalous cases already
repeatedly mentioned) or right to
bring an action. The disseisor’s
tortious seisin gave him the in-
dicia and powers of ownership;
his estate, subject to its imper-
fections, was heritable, alienable
inter vivos, and (after 1540)
devisable. The disseisee, on the
other hand, had nothing to alien-
ate in an age whose standard
conveyance was effected by liv-
ery of seisin. His right of entry
was not one of the few interests
alienable by grant, nor was he
later able to devise it by will. His
right of action was a chose-in-
action that has never been alien-
able otherwise than as a convey-
ance of his “title,” and which be-
came alienable in that manner
only in the nineteenth century.
His only incident of ownership,
onginally, was that his right of
entry and his right of action
would descend to his heir, but
from any heir who was never him-
self in possession absolutely
nhothing descended, since inher-
itance was traced “not [from] the
person last entitled, but [from]
the person who, under that title,
had last had seisin in deed of the
lands.”® This was the law until
1834 in England, and at least
very generally until earlier dates
in the United States. No rights
of dower or curtesy sprang from
the disseisee’s right of entry. If
while disseised he died heir-less,
his feudal lord had no escheat;
if he left infant heirs, the lord had

no wardship. In all these in-
stances the reverse was true of
the disseisor’s estate.

American law has only re-
cently escaped from the most
fundamental incidents, and in-
deed also from some of the most
curious refinements (such as de-
scent cast), of these medieval
doctrines.

In particular, the medieval
preference of the disseisor, and
of our adverse possessor who
stands in his place, prevailed in
most of our states down to vary-
ing dates in the 19th century
(and even into the 20th) as re-
spects the disseisee’s inability to
convey, by will or deed, title to
land that is in the adverse pos-
session of another. Moreover, as
pointed out above, this disabil-
ity continued without counter-
vailing relaxations of the require-
ments for an “entry” that would
end the disability. On the other
hand the adverse possessor’s
interest could always be, and is
today, inherited and alienated by
deed or will as an estate in fee
simple. All our statutes of limita-
tion still embody, of course, the
same preference. They are stat-
utes (in the words of their par-
ent Act of 1623) “for the quiet-
ing of men’s estates”—to wit, of
wrongdoers’ estates, not of the
titles of dispossessed owners.
They presuppose the effective
though defeasible title of the dis-
possessor, and make that perfect
by cutting off the former owner’s
right of entry. True, we think to-
day of the adverse holder’s in-
terest as being only an “incho-
ate” title—but it has the actual
incidents of present title. It may
be abandoned, and never “ripen”;
but so also, undoubtedly, might
the interest of the medieval dis-
seisor have been abandoned. A
re-entry by the true owner imme-
diately and completely recreates
his title, but the same was true
of re-entry by the old-time dis-
seisee. It has been noted that a
possessory estate in land may be



taxed as such; nevertheless
when land is under adverse pos-
session it is the dispossessed
owner who is habitually taxed.
Although this appears superfi-
cially, to be a triumph of (paper-
)title over (title-by-)possession,
its true explanation is a very
practical one resting on two
simple facts—one, that the gov-
ernment will always tax some-
body; the other that the asses-
sor prepares his roll by taking
from the recorder s books the
names of record titleholders.
Were it not for our recording sys-
tem the result would doubtless
be reversed. Similarly, land un-
der adverse possession is today
habitually sold under execution
as property of the dispossessed
owner. This does embody a mod-
ern aggrandizement of paper-
title, for it results from the dis-
possessed record owner’s
present power to convey that
title; only property capable of
voluntary alienation being levi-
able and involuntarily alienable
by law.

But there is no very great tri-
umph, even here,’ of record title
over possessory title; for both are
subject to levy and sale, such as
they are.

No fictitious seisin “in law”
was ever attributed to one who
was actually ousted; nor even to
heirs and remaindermen after an
abator or intruder had actual sei-
sin; nor to the holders of incor-
poreal hereditaments whose
rights were obstructed by ad-
verse claimants. However, in
modern law an owner off his land
is conceded a legal possession—
usually called “constructive’—
when there is no other person
actually in possession of the
land.

So also in the case of chat-
tels, “the position of the disseisor
of a chattel was the converse of
that of the disseisee. The con-
verter, like the disseisor of land,
had the power of present enjoy-
ment and the power of alien-

ation. If dispossessed by a
stranger he might proceed
against him by trespass, re-
plevin, detinue, or trover. He
could sell the chattel, or bail it.
It would go by will to the execu-
tor or be cast by descent upon
the administrator; was forfeited
to the Crown for felony [of the
disseisor]; and was subject to ex-
ecution [as his property]l.” In
short, “the disseisin of land finds
its almost perfect counterpart in
the conversion of chattels.”® But
“the wrongful taking of chattels
was ... a more effectual disseisin
in medieval times than the ouster
from land. The dispossessed
owner of land ... could always
recover possession by an action.
Though deprived of the res, he
still had a right in rem. The dis-
seisor acquired only a defeasible
estate. One whose chattel had
been taken from him, on the
other hand, having [in the Middle
Ages, pp. 80] no means of recov-
ering it by action, not only lost
[control and enjoyment of] the
res, but had no [enforcible, and
therefore in practical legal fact,
had no] right in rem.” In the
medieval Year Books, title was
therefore often attributed to tres-
passers (including those who
might also be, in present termi-
nology, converters or thieves),
vendees or bailees or trespassory
takers from trespassers, and
purchasers without delivery from
an owner’s bailee.

Even when the right of the
dispossessed chattel owner had
found relatively adequate protec-
tion by detinue, replevin, and tro-
ver, still “his right in rem means
a right to recover possession by
recaption or action. But these
rights are as personal in their
nhature as the corresponding
rights of entry or action in the
case of land. It follows, then, that
they were not transferable. And
such was the law.”'" The dis-
possessed owner of chattels was,
and until into the nineteenth cen-
tury continued everywhere to be

regarded, like the disseisee of
land, as holding only an inalien-
able chose in action. As to the
nature of his interest there is not
yet agreement; and for that rea-
son, primarily, he has not fully
gained the power of alienation by
voluntary transfer inter vivos or
by will; nor, therefore, has his
interest become unquestionably
capable of involuntary alienation
by law.

It was an inescapable conse-
quence from the history just re-
viewed that proof of actual sei-
sin or possession, existing as be-
tween the occupant and claim-
ant peacefully—that is, not origi-
hating in the occupant by ouster
of the claimant—constitutes
prima facie title in the former as
against the latter. Otherwise
stated, mere possession, by one
who has no other or better
claim—be he squatter on land,
finder or converter or would-be
thief of a chattel—confers the
right to retain undisturbed pos-
session against all persons who
neither themselves hold nor act
under another who holds a
higher title to the property. The
power of the occupant’s posses-
sory title is wholly unaffected by
its possible wrongful nature as
against third persons unless the
plaintiff is claiming in their right.
It is good, nevertheless, against
all others. If the plaintiff has
some right and puts defendant
to proof of more than a bare pos-
sessory title, the defendant suc-
ceeds if he proves either that he
is the “true” owner or holds un-
der the true owner, or that his
possessory title is older than the
plaintiffs’ or than any possessory
title under which the plaintiff
claims.

On the other hand, if plain-
tiff in ejectment or other re-
cuperatory action was in posses-
sion of the property until de-
fendant took it from him, the
plaintiff receives the benefit of
the rule that possessory title is
good against any person not
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holding a higher title. Proof by
him of earlier peaceable posses-
sion enables him to regain pos-
session from any person who
without a higher title ousted him
or excluded him therefrom;
hence the rule of common law
pleading, already referred to,
that he might declare indiffer-
ently on his possession or his
ownership. The defendant must
prove his better right to over-
come the plaintiff’s prima facie
case. If the action be trespass,
such a defense will show that the
disturbance of possession was
rightful. If the action be eject-
ment, detinue, replevin, or tro-
ver, judgment follows proof of
the better right to immediate
possession.

“To have a good title to land
is to have the essential part of
ownership, namely the right to
maintain or recover possession
of the land against all others”;
and the same as to chattels. And
similarly, title short of perfect
title is only this same right
“against all except those who can
show a better title.'?

A myriad of judicial pro-
nouncements have declared that
possession of land is prima fa-
cie evidence of seisin in fee;
meaning, as thus used, evidence
of true and generaltitle. But such
a presumption can play no part,
properly, in legal proceedings
not concerned with absolute,
true, or general title; and conse-
quently can only rarely play any
part whatever in our property
law. When A litigates with B the
issue of their relative rights, the
alleged presumption can prop-
erly have no effect outside that
issue. In trespass, with a plea
that the disturbance was by com-
mand under a jus tertii higher
than plaintiff’s, old precedents
holding the command non-
traversible were properly over-
ruled, since plaintiff’s general
title could not be in issue until
after proof of such command. By
parity of reasoning, a presump-

tion of general title cannot logi-
cally enter into an action between
A and B which tests merely the
relative or better right to imme-
diate possession (as in eject-
ment, trover, detinue, or re-
plevin) of the two litigants. The
only presumption is that the par-
ticular peaceful occupant has
better right than the particular
claimant, who must therefore
first give evidence of right to
possess and, to prevail, must
carry the burden of establishing
such higher title by a preponder-
ance of evidence.

Considerable confusion has
resulted from a failure to bearin
mind the principles just stated.
Even in the modern case which
has done most to clarify the En-
glish law one distinguished Jus-
tice said: “The fact of possession
is prima facie evidence of seisin
in fee.” If this were so, then (1) it
is evident that a prior possessory
title would not necessarily pre-
vail over a later one, and the bal-
ancing of their relative merits
would involve endless difficul-
ties, if not utterly arbitrary pref-
erences. Moreover, (2) clearly the
presumption would be rebutted
if either party—the defendant in-
tentionally or the plaintiff, who
could safely rely upon his mere
possession, inadvertently—
shows that a third person holds
a title superior to the rights of
the plaintiff. Some American
cases have been decided on that
principle, and some English
cases. But the leading English
case for this view has been there
repudiated and overruled and its
doctrine is contrary to the de-
cided weight of authority in the
United States. The true principle
was stated in Asher v. Whitlock
by Chief Justice Cockburn: “pos-
session is good title against all
but the true owner.”8 And the
view of that great judge almost
certainly correctly expresses the
English law. But whatever be the
situation in England, in this coun-
try the general and the better

view is that the plaintiff in eject-
ment (as well as the defendant)
nheed prove no absolute title, but
only a relatively better right than
the defendant’s.

From the above principles it
also follows that one who wrong-
fully disturbs or dispossesses an-
other can never defeat the
latter’s action (recuperatory or
for damages) by mere plea and
proof of a jus tertii higher than
plaintiff’s. Consequently, under
this rule a mere possessor recov-
ers full value from a later pos-
sessor who has wrongfully taken.
This view very heavily predomi-
nates, but there are various cases
contra. By parity of reasoning an
adverse possessor of land should
receive its full value when taken
by eminent domain; and that is
apparently the prevailing view,
although here also authority is
divided. Although the majority
view on these points is in agree-
ment with the rule allowing full
recovery by a bailee against a
stranger, it is true that both
views date from a time when title
apart from possession was al-
most in-conceivable. It is equally
true that the minority view is in
accord with the rules, which re-
flect ideas dominant in the later
times when they originated, that
regulate recoveries against
wrongdoers by tenants for years
or for life, mortgagors and
mortagees, and other persons
holding definitely limited inter-
ests in land. These more mod-
ern cases naturally lend them-
selves to the argument that full
recovery by a mere possessor is
based upon a presumptive title
in fee. As has been stated, that
view is quite irreconcilable with
avast mass of authority, both old
and modern. Whether it is more
in harmony with conditions and
needs of the present day is de-
cidedly open to doubt.

But of course one sued as a
trespasser or converter may
prove that he was not such by
showing a jus tertii under the



authority of which he acted; for
it is then not, properly speaking,
the right of a third party. Like-
wise he can defeat ejectment,
detinue or replevin if he prove
the rightfulness of the disposses-
sion by “connecting himself” with
the jus tertii.

When the plaintiff brings
ejectment, trover, detinue, or re-
plevin against one who has not
dispossessed plaintiff, the defen-
dant is the party protected by the
rule that a mere possessory title
is good against all save those
with a title of higher type. Here,
the rule that the plaintiff can only
succeed on the strength of his
title, not on the weakness of de-
fendant’s, means that plaintiff
must prove at least a possessory
title earlier than defendant’s,
though not necessarily ul

timate or highest title; and
the defendant (by way of narrow-
ing the issue) may be allowed to
eliminate the latter claim by plea
and proof of jus tertii in that
sense. He is not, however, by the
better and majority view allowed
to succeed merely by proving a
higher title, of whatever quality,
than plaintiff’s without regard to
his own lack of better title.

On these points there has
been much confusion in the case
of ejectment, as to which the
cases are not wholly harmonious,
the confusion being caused by
misunderstanding of the phrases
that the action “tries title,” and
that plaintiff must recover “on
the strength of his title.” The
cases are almost wholly harmo-
nious, on the other hand, in ac-
tions of trover and detinue,
which turn upon precisely the
same principles as ejectment. In
replevin, which should equally
turn solely upon the issue of bet-
ter right to immediate posses-
sion, the weight of modern au-
thority is in accord with that prin-
ciple.

Notwithstanding the state-
ment by most distinguished au-
thorities that “there is hardly any

case in which possession can be
absolutely extinguished except
by destruction of the thing,”
which would imply that all find-
ers are trespassers, they are not
so treated in applying the prin-
ciple stated above regarding
“peaceable” acquisition of title in
connection with a plea of jus ter-
tii.

But in ejectment by a mere
possessor against a subsequent
bare possessor of land the prior
possession may exist as a con-
structive possession for the pur-
pose, in applying the jus tertii
principles, of holding the later
possessor necessarily a tres-
passer. His status as such is not,
apparently, limited to cases in
which he actually ousts the first
possessor—that is, is a disseisor
in its original sense.

As in the constitution of title,
so also in its transfer seisin was
vital in our ancient law, and pos-
session has until very recently
been little less so. Before 1535,
though there were more than a
dozen forms of conveyance, two
were particularly important, the
grant and the feoffment.

(1) The feofimentwas a pub-
lic and somewhat ceremonial
transfer of possession, also des-
ignated in law-books as “livery of
seisin” and as one form of “trans-
mutation of possession.” By it the
feoffee, or transferee of the feu-
dal fieff, was clothed or invested
with the seisin that was indis-
pensable to the holding of any
freehold interest in land—that is,
of any estate for life or of inher-
itance.

By a feoffment there could be
simultaneously created, not only
(@) any freehold estate of present
enjoyment, but also (b) certain
present freehold estates of fu-
ture enjoyment which were to
take effect in enjoyment upon
the termination of the particular

estate of immediate enjoyment.
Indeed, they could be created
only in this manner. These
present interests of future enjoy-
ment were known as reversions
and remainders; and they were
the most important “future” in-
terests known to the ancient law,
as they are also of the present
law. All these estates, if fees,
were called “corporeal” heredita-
ments; that is, they entitled their
owner to actual possession,
sooner or later, of the land.

(2) The grant was a deed,;
and usually a deed of conveyance
of an interest already existing.
Of all future interests, and also
of “incorporeal” hereditaments—
so-called because they never
gave possession of the land—it
is commonly said that they “lay
in grant.” It is true that for the
transfer of future interests after
they were once created, and for
both the creation and subse-
quent transfer of some incorpo-
real hereditaments, a grant was
employed. But there were several
qualifications of the general rule
as it is commonly stated.

(@ Some incorporeal her-
editaments were created just as
were reversions and remainders.
This was so of the incorporeal
hereditaments later most impor-
tant in our law; namely, ease-
ments and profits. Because there
could be no seisin of these (nor
therefore “estates” in the ancient
sense in them) they could not
themselves be passed by livery.
But because they were said to be
“appurtenant” to, and held to be
therefore inseparable from the
land, they could also not be
passed separately by grant.
Hence they were created and
transferred with corporeal her-
editaments when these were ei-
ther created or transferred by liv-
ery.

(b) In the case of certain
other incorporeal hereditaments,
unimportant in our own later law,
a mere grant sufficed for either
their creation or transfer. But (¢)
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in the case of still others the deed
alone was ineffective. This was
true of the advowson, the most
important incorporeal heredita-
ment of medieval times; also of
one which is of primary impor-
tance in modern law, namely rent
receivable from another’s land.
The grant of the former was per-
fected when the appointed clerk
was admitted to the benefice and
received the profits thereof (or
perhaps when he had grasped,
in presence of a witness, the
handle of the church door); that
of the latter, by the terre-tenant’s
recognition of the transferee (“at-
tornment”) This last was neces-
sary, (d) to perfect the grant of a
remainder or reversion; and to
that of rent-charges.

It is clear law that our ances-
tors could not conceive of a
transfer of title without transfer
of seisin. These acts perfecting
grants are analogues to livery.
The ideas underlying possession
have always been control, and
enjoyment through control;
these may be perfectly satisfied
in the case of incorporeal inter-
ests. It is equally evident that the
confusion in procedure results
from the fact that landed inter-
ests originating at different
times could not be exactly fitted
into existing categories; nor did
their variant development permit
a later rationalization of the law.

Similar general ideas origi-
nally prevailed regarding chat-
tels. Chattels personal were
manually delivered. Chattels real
were created, on the same prin-
ciple of publicity that was satis-
fied by feoffment in the creation
of freeholds, by parol agreement
and entry; and attornment satis-
fied the same need in their sub-
sequent assignment. However,
between the thirteenth and mid-
fifteenth century actual delivery
came to be unnecessary in a
present sale (bargain and sale)
or a gift by deed of a chattel per-
sonal.

In the course of the nine-
teenth century the concepts of
title and possession had become
quite distinct. But there is still a
very close connection between
them in many legal transactions
because of the continuing
publicital value of possession;
that is, it gives public notice that
some right is claimed.

Leaseholds of short duration
are still everywhere creatable by
mere agreement and entry.

For centuries an actual entry
was required to create the lease
that was the basis of ejectment;
and in England this remained
positively necessary in some
cases down into the nineteenth
century; but in this country it was
apparently never required. The
propriety of such a possession,
taken only to try the title, was
originally doubted, but the prac-
tice seemed to be required be-
cause it was in England a penal
offence to convey any title when
the grantor was out of pos-
session. The very recent dates,
throughout this country, at
which owners gained the power
to convey their titles to land un-
der adverse possession have
been referred to (p. 47).

“In English law, until . . .
1845, land could in theory be
conveyed in no other method
than by the delivery of pos-
session. No deed of conveyance
was in itself of any effect. It is
true that in practice this rule was
for centuries evaded by taking
advantage of that fictitious de-
livery of possession which was
rendered possible by the Statute
of Uses. But it is only by virtue of
a modern statute [of 1845] ...
that the ownership of land can
in legal theory be transferred [in
England] without the possession
of it.”'4In the United States much
the same is true, the differences
being, first, that although in vari-
ous states for a century or more,

by express statutory or judicial
declaration, no livery of seisin
has been essential to the trans-
fer of title, such declarations are
not universal; and, secondly, that
although deeds are everywhere
understood to pass title without
livery, great doubt exists regard-
ing the mode of their operation—
whether by virtue of the English
Statute of Uses (1535) adopted
as local law, or by virtue of simi-
lar local enactments, or (without
regard to any such roundabout
procedure) by virtue simply of
statutory provisions regarding
deeds that imply a legislative
declaration of their power to pass
title directly.

But it is in the law of person-
alty, in which present-day trans-
actions are of enormous daily
extent, and in which slow and
expensive transfers are both im-
possible and undesirable, that
the importance of possession is
most strikingly revealed.

Aside from present sales and
gifts by deed, a delivery of pos-
session (control) is still as indis-
pensable as it was under our old
law for the transfer of title to
chattels, and apparently for the
same reasons—as an expression
of the actor s intent and for its
publicital value. In order to un-
derstand the present law it is
hecessary to note that “in the
thirteenth century every sort and
kind of alienation ... is a ‘gift”’;
including sales, exchanges,
mortgages, leases, as well as the
gratuitous transfers which we
know as gifts today. On the other
hand, at that time the giver al-
most always kept something.
“We may take it as a general prin-
ciple of ancient Germanic law
that the courts will not undertake
to uphold gratuitous gifts or to
enforce gratuitous promises...
Every alienation of land . . . is a
‘gift,” but no ‘gift’ of land is gra-
tuitous; the donee will always
become liable to render service,
though it be but the service of
prayers”!'>—that is, before Quia



Emptores (1290) ended subin-
feudation. Our gift, whether of
land or chattels, has become gra-
tuitous, but both as to it and non-
gratuitous transfers of chattels
(unlike land) the change of pos-
session remains. Transfer of pos-
session-that is, of reasonably ef-
fective control—is still necessary,
although manual tradition or its
equivalent is not, for the consum-
mation of a chattel gift unless
made by deed—which was al-
ready practised in the fifteenth
century. If so made, then by the
great weight of authority tide
passes today (as in the case of
land) by delivery of the deed with-
out delivery of the property.

In the law of sales, also, very
much remains of the ancient
ideas. Once the specific goods
intended to be sold are agreed
upon, and in the absence of a
contrary intent, title—as between
buyer and seller—passes today
regardless of delivery. This was
scarcely law before 1800; al-
though since perhaps 1500 no
delivery was required when the
purchaser had paid the price or
given earnest money, or if credit
was expressly agreed upon.
Moreover, an absolute and un-
qualified legal title is not trans-
ferred: the property passes sub-
ject to the unpaid vendor’s
rights. Normally he retains pos-
session until paid, by presump-
tion of common intent; but if the
buyer becomes insolvent before
payment, then regardless of in-
tent the vendor has not only a
lien but also, after shipment of
the goods, a right of stoppage
in transitu until they come into
the buyer’s possession.

Under the statutes against
fraudulent conveyances, in de-
termining whether fraud against
creditors has been present, pos-
session has played a dominant
role resting squarely on the me-
dieval relation between posses-
sion and title. “In the United
States retention of possession is
everywhere at least evidence of

fraud against creditors, and in
about a third of the states, by
statute, there must be an imme-
diate, notorious, and continuous
change of possession in order to
make a sale valid as against ei-
ther creditors or purchasers.'® In
this country, too, without the aid
of statutes, the rule has become
generally established that deliv-
ery of possession alone can per-
fect a sale as against third par-
ties; a second buyer who first
lawfully secures possession has
title against an earlier purchaser.
Under our Uniform Sales Act (in
33 states) the same is true; as-
suming that the earlier bill of
sale, if one be given, has not
been recorded.

Some changes in the law that
are of interest in connection with
possession have been intro-
duced in recent decades in rela-
tion to bills of lading and ware-
house receipts. The practice of
selling goods, while being trans-
ported by a carrier, by delivery
of the bill of lading is old; and in
this country similar use of ware-
house receipts and delivery or-
ders upon warehousemen is very
common. All these documents of
title are receipts by or orders
upon a bailee. Normally, they
merely serve as evidence of the
bailment contract, and facilitate
the application of common-law
rules governing the rights and
liabilities of bailor, bailee, and
transferee of the document. Such
is their function in the normal
case when used to “pass” title to
the goods which they represent;
the intent of the parties effectu-
ating that result, and the title-
document proving the intent. All
non-negotiable documents of
title have merely this evidentiary
quality.

As such documents were
constantly used in business as
proof of possession or control of
the goods, and as authority for
the holder of the document to
transfer or receive the goods
thereby represented by indorse-

ment or delivery of the docu-
ment, the idea necessarily arose
that a transfer of the document
is a transfer of the possession,
that is, a symbolical delivery, of
the goods. But unless the title-
document actually controls pos-
session of the goods, these and
the document might pass into
the hands of rival claimants. It is
therefore provided under the
Uniform Sales Act, Uniform Bills
of Lading Act, and Uniform Ware-
house Receipts Act, that title-
documents by which delivery is
due to bearer or to the baior’s
order must be surrendered for
cancellation when the bailee de-
livers the goods; that negotiation
of the receipt to a bona fide pur-
chaser for value passes to him
whatever title to the goods his
hegotiator and the original bailor
held; and that his rights prevail
against all claims of the bailor
himself and against the claim of
any prior vendee of the goods to
whom the bailor may have given
a bill of sale. The effect of these
provisions, strengthened by the
fact that even a non-negotiable
warehouse receipt, unless bear-
ing upon its face the words “non-
hegotiable,” becomes negotiable
if a purchaser for value believes
it to be such and elects so to
treat it, is to make the negotiable
title-document in very truth the
representative of the goods,
dealings with which prevail over
dealings with the goods them-
selves. These developments are
not modifications of nor incon-
sistent with the general doc-
trines of possession, but merely
present those doctrines in a new
form demanded by commercial
convenience.

In the field of chattel mort-
gages and conditional sales, stat-
utes based upon the notice value
of possession have required reg-
istration of such mortgages and
contracts in order to protect the
right of the mortgagor or vendor
against strangers dealing with
the mortgagee or vendee on the
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faith of his actual possession and
supposedly unincumbered title.

“Our law, of course, is very
far from treating any possessor
as capable of giving a good title.
Nevertheless the tendency of the
law is distinctly in the direction
of giving to one who has been
entrusted with possession the
capacity of an owner, and in fa-
vor of this tendency it is to be
observed both that convenience
of trade, which is always
subserved rather by the certainty
of the newly acquired title than
by the protection of an anterior
right, is promoted thereby, and
also that it is fairer in a conflict
between two innocent persons to
prefer one who relied upon the
ownership of the possessor of
goods rather than one who vol-
untarily entrusted the possessor
with the property.” 7
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Part |, Chapter I11

This has been for centuries
the most important classifica-
tion of the property law. The no-
menclature is explainable only
by history. So far as it coincides
with an older underlying divi-
sion of property into movables
and immovables there was once
nothing artificial about it. If one
considers only the few most im-
portant belongings of primitive
times— land, clothing, imple-
ments of husbandry, weapons—
the naturalness of the latter
classification is evident. Applied
to such property, the medieval
law phrase mobilia sequunter
personam, if freely translated as
“movables are personal,” would
have suggested a type of per-
sonal property readily identifi-
able and understandable. For
centuries, too, land played in
English Society, and to a less
extent in American, a prepon-
derant role: economically, as a
basis of class distinctions, as the
basis of political rights, and of
governmental organization.
Naturally enough the landowner

Classification of
Property Interests

was a favorite of the law, and in
countless details—some for rea-
sons of policy, others for conve-
hience—the treatment of land
and chattels varied. And this is
still true. What was, from a
present-day point of view, re-
grettable (aside from confused
terminology) was the application
to realty and personalty of dif-
ferent rules of succession; or, at
all events, the continuance of
that difference long after it
ceased to have, or where it never
had, any social justification.
But the division of property
into realty and personalty is not
at all identical with the distinc-
tion between movables and im-
movables. The former is not at
all the simple one above sug-
gested, but purely adventitious
and artificial. It arose in the fol-
lowing manner. In Roman law an
action jin rem was used to vindi-
cate a jus in rem, and an action
in personam to assert a jus in
personam. The distinction was
therein based upon the nature
of the right, or duty, involved.
But Bracton (following Germanic
law despite his discussion of the
Roman) restricted the action in
rem to actions effective in recov-

ering specific property; and the
only res that could in his day cer-
tainly be recovered by its owner
was land, because, being most
important, it was best protected
by legal remedies. The highest
in power of these remedies
therefore became “real” actions.
His classification rested upon
the results of legal action, and
not upon the nature of the claim
asserted. When Bracton wrote,
the only action available to re-
cover chattels was debt “in the
detinet,”in which the plaintiff—
quite properly, since a movable
might have been lost or de-
stroyed—declared the chattel’s
value. Either because the recov-
ery of such things was inher-
ently uncertain, or because the
declaration of value made
equivocal the demand for the
thing, Bracton classified debt in
the detinet as an action in per-
sonam; and later law so classi-
fied the recuperatory chattel
actions of detinue and replevin.
Thus land, and a few isolated
rights in land treated as insepa-
rable therefrom, became realty
or real property; and all other
property became personalty or
personal property. So, as above
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noted, a term for years was per-
sonalty; for though an action
was early devised by which the
termor recovered possession, he
did not have or recover seisin,
had no real right, had no real
action.

Although the distinction be-
tween realty and personalty, as
it exists, is unfortunate, some
distinction is inevitable and de-
sirable between movables and
immovables. This latter bulks
unduly large in our law as a sur-
vival from medieval Germanic
law, in which it was a distinction
of primary importance; in that
law as in ours today there was a
double law of property. “As re-
gards possession, acquisition of
ownership, real rights, the law
of pledge, of family estates, and
of succession, it subjected im-
movables to legal rules different
from those applying to mov-
ables.”! Of the whole medieval
law it can be said that “movables
have no duration and are not ca-
pable of being mortgaged; mov-
ables can be freely disposed of,
whereas the alienation of im-
movables is subject to every
kind of restriction; debts are
payable out of movables but not
out of immovables, for this
would be an indirect way of
alienating the latter. Movables
can be confiscated, but not im-
movables, for the same reason;
the rights of the husband or
guardian are much more exten-
sive over movables than over im-
movables; the inheritance of
movables is founded on the pre-
sumed will of the deceased,
whereas the inheritance of im-
movables is planned, taking into
account the rights of the vari-
ous interested parties; . . .mov-
ables are controlled by the-cus-
tom of the domicile of the
owner, immovables according to
the place where they are located.
The majority of these rules were
unknown to . . . Roman legisla-
tion ... This division of posses-
sion corresponds to the eco-

nomic state of the early Middle
Ages.” 2 The development of feu-
dalism only strengthened the
contrast, by giving land the pe-
culiar and predominant position
above indicated.

To some extent the variant
treatment of realty and person-
alty has resulted logically from
the original basis of the distinc-
tion between them. To a far
larger degree it corresponds to
the differences between mov-
ables and immovables. Both
principles frequently appear to-
gether. For example, leaseholds
are today regarded by many as
obviously immovable because
the land is—hence their creation
and incidents depend upon the
law of the land’s location; but
for purposes of devolution the
leasehold is personalty. A con-
sistent theory is impossible. The
original procedural basis of the
distinction between realty and
personalty has greatly altered
through the centuries. The dis-
tinction between movables and
immovables is both meaningless
when applied to incorporeal
things, and often of slight im-
portance when applied to land
and corporeal chattels. The
consequence is that the law is
complicated by both distinc-
tions. The first should be abol-
ished, and the latter minimized
as it was in the late Roman law.
There would then be one system
of property law instead of two
systems.

(1) VARIANT RULES OF
DEVOLUTION. English public
policy of the feudal age led to
varying treatment of realty and
personalty when the owner died
intestate. Title to the personalty
went to the personal represen-
tative, and from and

through him, after adminis-
tration of the estate, to the next
of kin. Title to the realty passed
directly and instantly to the heir.

In half of the states of this
country since varying dates of
the nineteenth century (none,
apparently, before 1850)— and
in England since 1926—the per-
sonal representative takes pos-
session or (in varying degrees)
control of the realty, although
very rarely title thereto. In the
few states where he takes “title”
it is one qualified by coincident
interests held by the heir or de-
visee. In other states the latter
take full title, but subject to a
contingent power in the per-
sonal representative to sell for
the payment of debts, and in
most of them the power can be
exercised only under an order
of the probate court.

Two of the common-law can-
ons of descent excluded (a) all
females and (b) all males save
the first born. Both of these were
suited to, though they did not
originate in, feudal conditions.
Both of them were suited to an
aristocratic society, and their ef-
fects were strengthened in that
respect by the institution of en-
tails. Doubtless because admit-
tedly unfitted to a democratic
society both canons have ceased
to exist in English law since
1926. In this country primo-
geniture prevailed in half of the
colonies until the Revolutionary
period, and in some other colo-
hies the eldest son enjoyed a
double portion, but except per-
haps in entails no trace of his
preferred status survived the
eighteenth century. The prefer-
ence of males over females, how-
ever, had not wholly disap-
peared at the middle of the nine-
teenth century.

(2) LIABILITY FOR DEBTS.
Another distinction, long since
abandoned, was the original
freedom of land from claims by
creditors. Although the break-
ing down of that exemption be-
gan in 1285, a slow develop-
ment ever since that time has
been required to bring to their



present inclusiveness and
strength the rights of creditors
against their debtor’s interests
—legal or equitable, and
whether he be living or dead.

In England, although per-
sonalty could be sold under a
writ of fieri facias or execution
from 1285 onward, the
creditor’s right against his
debtor’s land was, until 1864,
merely to have his claim reduced
by the rents and profits col-
lected and sequestered—unless
the debtor by his will charged
his land with such debts and in
such order as he preferred; usu-
ally he had not, himself, posses-
sion of the land, but if he had
he must account for receipts. In
this country, as a result of an
English statute of 1732 which
generalized earlier develop-
ments in Massachusetts and
Pennsylvania, lands have for two
centuries been dealt with on
execution much as has person-
alty; and the power to deal simi-
larly with lands of decedents
was more or less generally as-
sumed in colonial and later
times without statutory basis.
Likewise the lien of mere judg-
ments was in some states as-
sumed without statutory author-
ity. All three of these practices
have in this country become
universal and statutory. Powers
of sale are exercised, generally,
alike by courts of law, of equity,
and of probate. Traces, however,
of the old English remedy of se-
questering the rents and prof-
its (extending the land under an
elegit) still remain.

A creditor, merely as such,
has no interest in his debtor’s
property. Liens upon lands—
rarely upon personalty—are se-
cured by judgment, and by ex-
ecution; the duration and effects
of such liens depending upon
each local statute. Save under
statutes the jurisdiction of eq-
uity courts to deal with credi-
tors’ bills was entirely depen-
dent upon the existence of some

lien creating an interest in re-
alty; and this was afforded by a
judgment—the heir being liable,
also (with the same result of loss
of the land), for specialty debts
of his ancestor.

Even today many forms of
real and personal property are
exempt. Both in sales under ex-
ecutions and in the adminis-
tration of decedents’ estates,
however, real estate is still liable
only after the exhaustion of per-
sonalty. This situation pre-
sumably arises not merely from
the law’s inertia but from an un-
varying judgment of what is so-
cially desirable.

(3) VARIANCE IN THE LAW’S
REMEDIES PROTECTING THEM.

The freehold interests which
alone the feudal land law recog-
nized were fully protected by a
great variety of writs, some (pos-
sessory) merely based on right
to possession, some (droitural
or proprietary) based on “mere
right,” and writs of entry inter-
mediate between the two pre-
ceding. All of these were re-
placed by a mere possessory ac-
tion in England in 1833, and in
this country either professional
ignorance or a reforming spirit
had earlier accomplished the
same result. These various
recuperatory remedies assured
the specific recovery of land. The
substitution of ejectment for the
old real actions reduced the cost
and delay of such recovery, and
summary remedies under mod-
ern statutes have still further
reduced them. For the protec-
tion of chattels and leaseholds
a few remedies were only slowly
and painfully developed during
the last four centuries of the me-
dieval period, and even then
they were very imperfect. Not
only did the variant protection
given to land and to other prop-
erty create our double system of
property law, but within each
form the remedies available
have controlled the develop-

ment of substantive principles.
The vastly greater social impor-
tance of land in a feudal society
resulted in a correspondingly
fuller remedial system protect-
ing it (and likewise in other
forms of special favor, such as
its originally complete exemp-
tion from creditors’ claims); and
it has been seen that this differ-
ence in procedural protection
was the origin of the differen-
tiation of realty from personalty.

It is a commonplace of our
legal history that much of the
law’s older theory is only discov-
erable from its forms of proce-
dure. lllustrations of this truth
have appeared in the earlier dis-
cussion of the relation between
possession and title, and of the
use of the common-law actions
for their protection. But some
further reference to the matter
is desirable. As already indi-
cated, even the medieval writs
of right did not test or vindicate
title in any absolute sense. They
dealt with relative seisins, rela-
tive rights to have actual seisin.
Nevertheless, these writs and
their procedure dealt with the
assertion of a “mere right” when
possessory remedies had been
lost, and they did distinguish
“between the simple assertion or
vindication of title"—albeit rela-
tive— “and claims for redress
against specific injuries.”? But
even this ceased long ago to be
possible in our law. Nearly all
the old real and mixed actions,
possessory and droitural, were
abolished in England in 1833,
and never had any actual exist-
ence in this country. Ejectment
replaced all of them; and al-
though it is substantially our
only means of trying title to
land, its peculiar remoteness
from any concept of absolute
title will appear in a moment.
Similarly in the case of chattels,
the law  started with
recuperatory ideas, however lim-
ited, in its actions of debt, deti-
nue and replevin; but those
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ideas never held ground against
the substitutional remedy of
damages which characterized
assumpsit and trover; and these
two actions were rapidly displac-
ing all others long before the
common-law actions were abol-
ished (in the second half of the
hineteenth century) in nearly
two-thirds of our states. Thus,
“the distinction between pro-
ceedings taken on a disputed
claim of right, and those taken
for the redress of injuries where
the right was assumed not to be
in dispute” tends to become
obliterated.* This tendency was
accentuated by other technical
changes in the common-law ac-
tions. Trespass, for the protec-
tion of possession against
wrongful disturbance, has al-
ways been an absolute remedy:
no distinction has even been
made between acts by the de-
fendant for another or indepen-
dently, nor any distinction be-
tween his various possible
states of mind. In detinue and
replevin all acts have been re-
duced to one—a wrongful deten-
tion. In trover much old law has
been sloughed off, leaving req-
uisite but one act (to be sure one
of most uncertain content)—
wrongful assertion of
defendant’s right to control the
chattel of another. Thus, the law
of wrongful injuries is used to
try questions of property right;
with ideas of absolute liability
still supreme in trespass. Abso-
lute title is never dealt with save
in a few extraordinary situa-
tions; relative right is only indi-
rectly tested; alike in the work
of students and of practitioners
there is a slurring of rights, an
exclusive attention to wrongs
and remedies.

As respects ejectment its re-
markable character must greatly
have accentuated the general
tendency. The common-law dis-
tinctions between “real” actions
that were truly recuperatory,
“personal” actions that merely

gave damages for breach of a
personal duty, and “mixed” ac-
tions that returned both dam-
ages and repossession of the
property, had become somewhat
confused as early as the twelfth
century. Into that system eject-
ment never clearly fitted. It was
certainly long regarded as per-
sonal, perhaps because (no true
reason of the law) it was devised
to protect leaseholds, which
were personalty. By it the termor
regained possession; it was
therefore a true real action. But
later it also gave the plaintiff
damages, and became a mixed
action. This made it difficult to
think of ejectment as a true title-
action. Another of its character-
istics made this even more diffi-
cult. To try disputes involving
freehold titles it was made over
in form by using John Doe and
Richard Roe as fictitious tenants
under imaginary leases of the
freeholders whose titles were in
dispute and who were the actual
parties; the defendants’ sup-
posed tenant having supposedly
ousted the plaintiff’s. But Doe
and Roe could not be identified,
hence the action escaped the
bar of the doctrine of res judi-
cata: the same issue could be
tried over and over between the
same freeholders, because the
Doe and the Roe might be dif-
ferent. Hence, even as a trial of
relative title the action became
utterly inconclusive. Until very
recently one might have said, in
Lord Mansfield’s words of nearly
two centuries ago:

“In truth and substance, a
judgment in ejectment is a re-
covery of the possession . . . with-
out prejudice to the right, as it
may afterwards appear, even be-
tween the [same] parties.”®

Finally, the action tried title
only against a wrongdoer in pos-
session; one who was himself in
possession must resort to a bill
in chancery to remove from his

title clouds thrown upon it by
the claims of persons out of pos-
session. Ejectment, therefore, as
above remarked, has always
been peculiarly far removed
from a clear-cut action to try
title. Its celerity and cheapness
recommended it to litigants, and
possibly also its very inconclu-
siveness. Certainly that quality
has been entirely harmonious
with the general qualities of our
legal system.

Great changes, however,
took place in the last century.
In all the code states the land-
lord became the “real party in in-
terest” who alone could sue. In
all the code states, and by spe-
cial statutes in other states, all
fictions were removed from the
action by statute, thus subject-
ing the judgment to the rule of
res judicata (the decision bind-
ing parties and privies). In still
other states legislation give
such effects to the old style
judgment after two trials, or oth-
erwise. Thus the action has been
much improved as one to try
title. And some other advances
have been made. The substitu-
tion of ejectment for the old real
actions reduced, and summary
remedies under modern stat-
utes have still further reduced,
the cost and delay of such re-
covery. The old ejectment and
old bills to quiet title or remove
clouds from title have in various
states been combined in one
statutory action; and even more
summary statutory actions by
which to recover possession
have everywhere been provided
for special circumstances.

However the remedies be
judged which existed for the
protection of land, those which
have protected chattels have
been much weaker. Title to them
under our medieval law was
weak. If one then voluntarily
parted with possession of a
chattel, he had a remedy against
his bailee only—none against
third persons taking by delivery,



trespass, or theft from the bai-
lee. But the only action available
against the bailee was detinue,
which was recuperatory in ap-
pearance but not in realty, since
the defendant could be held only
for damages if the chattel could
be secreted. If possession of
one’s goods, on the other hand,
was involuntarily lost there ex-
isted, indeed, a criminal action
(actio furti) that made possible
the recovery of the goods from
the thief or any subsequent pos-
sessor, however innocent. How-
ever, (and this long remained
true) the crown kept them; so
that remedy was also, as regards
the owner, not recuperatory.

It was displaced by trespass
de bonis asportatis, which ac-
tion—unless as used in the lo-
cal courts—gave only damages,
and could not be used at all
against other persons than the
original wrongful taker. As for
detinue, which originally lay only
against a bailee, by the late four-
teenth century it had become
maintainable against anybody
who wrongfully detained a chat-
tel, no matter how he originally
acquired possession. However,
the precision necessary in de-
scribing the goods (and in En-
gland the defense of wager of
law allowed the defendant until
a century ago) made the remedy
undesirable. Nor was it ever in
this country made truly
recuperatory. Replevin likewise
started with a narrow field, be-
ing originally available only
against a landlord who wrong-
fully distrained for rent upon the
plaintiff’s chattels. In England,
although soon extended to any
wrongful taking, it was not avail-
able for merely wrongful deten-
tion, but it became so in this
country early in the nineteenth
century by judicial authority or
by statute. Naturally, therefore,
it generally superseded detinue,
although not in our southern
states. It might apparently have
been established as a genuinely

recuperatory action; but for
some reason the law’s develop-
ment was otherwise, the action
being everywhere regulated by
statutes, and these everywhere
permitting the defendant to pay
damages in lieu of returning the
chattel. This result was further
accentuated by the development
of trover. Since every wrongful
taking or detention included in
the facts required for the main-
tenance of detinue or replevin
was also a conversion, and since
those actions had become es-
sentially actions for damages,
like trover, that action very
largely superseded in this coun-
try both the others.

Thus, precisely as in the thir-
teenth century, chattels are to-
day unprotected by any true
recuperatory action. In six cen-
turies we have progressed little.
It is for this reason that self-help
is uncurbed and still active in
the recaption of chattels.

The lack of such an action
seems to be the explanation of
passages in the medieval Year
Books which attributed title to
trespassers and thieves. For al-
though it would have been in-
evitable, when there was such
wrongful seizure analogous to
adisseisin of land, to regard the
converter, like a disseisor of
land, as for most substantial
purposes the owner, it would
have been equally inevitable to
heed—had they existed—the
disseisee’s rights to recaption or
of action. The difficulty was that,
in any comparable sense, they
did not exist, for neither tres-
passer nor “thief” fell within the
purview of the old replevin or
detinue. But even had those ac-
tions been applicable, the dis-
seisin analogy would have led
men to think of ownership as
having passed to the wrongdoer
by his act, preceding the pay-
ment of damages. We have seen
that even as to land the medi-
eval law did not succeed in
clearly separating the concepts

of title and possession. Even af-
ter it became clear that title to a
chattel does not pass to a con-
verter until after judgment ren-
dered in favor of the owner, it
has cost much trouble—and
very recently—to establish the
principle that in fact the title
passes only when the judgment
is satisfied.

The remedies just referred
to were designed for the pro-
tection of tangible, specifically
identifiable chattels. The prob-
lem of adapting them to incor-
poreal personalty was one un-
like anything presented in the
development of remedies to pro-
tect realty. Not the least of the
difficulties of protecting such
property, which is for the most
part a product of complex indus-
trial society, have arisen in the
field of criminal law. The very
limited list of common law
crimes against property (almost
wholly crimes against per-
sonalty) have proved themselves
to be very inadequate as an
analysis of and check upon
wrongful conduct under present
day conditions.

Equity has supplemented
the common law protection of
both realty and personalty. Be-
cause of their flexibility trover
and assumpsit, the two great en-
gorging actions of the law, were
loosely known as equitable; and
some of the general counts of
assumpsit were deservedly char-
acterized by Lord Mansfield as
bills in equity in a more techni-
cal sense. Every common law ac-
tion was supplemented, and
some were profoundly influ-
enced internally, by the remedial
system of the chancellor. The
overwhelming importance of
land in English society, and the
fact that it alone could positively
be recovered in specie, made it
once veritably unique in the

eye of the law, and it is only
within the last century that its
importance has in England been
appreciably lessened. No doubt
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land was unique in England in
the eyes of the early law judges,
too; but the law had no remedy
to offer save damages; hence
the inadequacy of its remedy,
and the basis for intervention by
the court whose procedure
made effective aid possible. Of
contracts for the conveyance of
interests in land equity has
therefore for centuries com-
pelled, when feasible, specific
performance. And since equity
rarely renounces a jurisdiction
once gained, however greatly
circumstances change, the situ-
ation is the same in this coun-
try, even though land has never
been unique among us in the
sense and to the degree that it
was unique in England, but very
much more of a commercial ar-
ticle. On the other hand the
law’s substitutional remedy of
damages, given in lieu of chat-
tels when a contract for their
sale is broken, has always been
equally regarded by equity as a
satisfactory remedy when ordi-
nary chattels are involved. But
specific performance is given of
contracts for the purchase of
unique chattels or for their use.

To quiet justified fears eq-
uity uses the injunction—to pro-
tect a reversioner against waste;
to protect a possessor of land
against unreasonable interfer-
ence with his enjoyment of life
thereon (nuisances); to prevent
recurring or continuous tres-
passes that lie beyond relief at
law. It is used to prevent simi-
larly threatened torts against
unique chattels and interfer-
ences with interest of personal-
ity; to prevent breaches of con-
tracts for services of unique
quality; and (labor controveries)
to prevent interference by
strangers with subsisting con-
tracts of other persons. The
great modern expansion of the
remedy has been outside the
land law. Equity enforces agree-
ments that cannot be enforced
at law regarding the use of land,;

and to a slight degree this is al-
ready paralleled in the field of
personalty. There is the begin-
ning of a parallel development
in bills to remove clouds on the
title to personalty. As will be
seen in a moment even actions
to recover land and chattels
based upon purely equitable
rights have had some recogni-
tion.

This entire development evi-
dences, of course, the deficien-
cies of the common law reme-
dial system.

The moral imperfections of
that system are similarly evi-
denced by the maintenance of
equitable defenses against com-
mon law actions or claims. Since
these defenses have become
available, legal title cannot pre-
vail against an “equitable title”—
that is, the equitable right to
have the legal title. Lord
Mansfield apparently thought an
equitable title sufficient basis
for an action to recover land, but
the question is still an open one
in England. In only a few states
of this country has such
progress been attained, al-
though it is overdue. There are
similar, but even fewer, in-
stances of equitable replevin.

(4) THE RECORDING SYS-
TEM. Under this system real and
personal property are very dif-
ferently treated.

As respects land (see page
474), the idea of the system is
to give to one who desires to ac-
quire title security against op-
posing title claims that are un-
registered. Thus, all must reg-
ister instruments under which
they hold land in order to be
safe; and an intending pur-
chaser must, in order to be safe,
inspect all registered deeds of
grantors in his chain of title, and
take notice of their contents. But
as respects personalty, few
transfers are recorded, and such
as are so treated have only re-
cently been brought under op-

eration of the system as exigen-
cies demanded. The system,
speaking generally, is designed
to protect only subsequent
grantees (“purchasers”) of land
as against earlier grantees who
fail to register their deeds; not
to protect subsequent creditors
against such unregistered
grantees. In the case of per-
sonalty, on the other hand, re-
cording statutes have been de-
sighed to protect creditors quite
as much as subsequent buyers.

In general, the variant treat-
ment of the two types of prop-
erty is not to be regarded as
merely a survival of old atti-
tudes, but as an independent
present recognition of land’s
relative rarity and dominant so-
cial importance; and as due,
also, to the inconceivable incon-
venience that would result from
requiring registration of the in-
finitude of sales of personalty of
little value, such as our daily
purchases of household sup-
plies.

As a matter of fact we are in
such transactions almost always
secured by the honesty of the
merchants with whom we deal.
They hold adequate title docu-
ments; and the aggregate of the
community’s daily transactions
in personalty vastly exceeds, pe-
cuniarily measured, its transac-
tions in land. The practice of
making formal examination of
title in one case (at very great
expense) and not in the other is
very largely a matter of habit. So
great are the defects of the re-
cording system in the case of
land, and so great the risks run
notwithstanding any feasible
examination of registered docu-
ments, that our practices as to
land can hardly be regarded as
one satisfying the demands of
intelligent precaution. Very
much is taken on faith, as in
dealing with chattels.

Credit transactions upon the
basis of book-account assign-
ments and trust-receipts have,



however, increased so enor-
mously in recent years that the
uniform acts prepared by the
Commissioners on Uniform
State Laws have provided filing
requirements for these security
transactions.

(5) MODES OF ALIENATION.
In general, the distinction be-
tween realty and personalty has
long been little emphasized in
conveyancing. Somewhat
greater formality is required to
rid oneself of title to land; for
title to chattels may be lost by
mere abandonment, whereas
this is not true of land. That is,
it is not true of corporeal her-
editaments held of right, al-
though incorporeal heredita-
ments and the imperfect title of
an adverse possessor may be
abandoned. Since the passage of
the Statute of Frauds a writing
has been necessary for the
transfer of any interest, with few
exceptions, in land; whereas
such has never been required
for sales of personalty of slight
amount. By the Uniform Sales
Act this amount is now fixed at
$500. Of course, the writings
used to transfer title—the deed
and the bill of sale—are very dif-
ferent in form; but the tradi-
tional differences go far beyond
positive requirements. Varying
requirements for the execution
of proof of devises of realty and
bequests of personalty have
practically disappeared.

In this country realty has
long been equally liable with
personalty for debts; transfers
of both have been, as above
pointed out, equally subject to
nullification when in fraud of
creditors; and realty, which was
not subject in England to the
doctrine of reputed ownership
in bankruptcy proceedings, has
in this country been made sub-
ject to a substantially equivalent
doctrine—namely, estoppel—
operating over a much wider
field.

The rule of Caveat Emptor
has nearly disappeared from the
law of chattels, but in the con-
veyance of land it remains intact.
The right of the contract pur-
chaser of land to avoid the con-
tract for complete failure of the
vendor’s title does not (in this
country) exist before the time
set for performance. It is there-
fore somewhat doubtful pre-
cisely what is a complete failure;
and, as to mere defects of quan-
tity or quality, the doctrine is
qualified by equity’s doctrine of
specific performance with com-
pensation, even in favor of a
vendor. Aside from these diffi-
culties, the contract purchaser,
when the contract is silent on
the point, is entitled to a deed
with all the warranties usual in
the jurisdiction of the locus. But
if the purchaser accepts a deed
containing less, his protection
does not extend beyond what-
ever convenants, if any, it con-
tains. He cannot recover the
purchase price paid, on the
ground that the consideration
therefore has failed. And there
are no implied warranties in any
actual conveyance of land. The
strong tendency in the law of
sales of personal property to
widen and strengthen warran-
ties, is paralleled by an equally
plain tendency (in the United
States) to make all covenants for
title available to remote grant-
ees of land; that is, to minimize
the common-law distinction be-
tween those covenants which
do, and those which do not,

The inconvenience of the
distinction between realty and
personalty is strikingly illus-
trated by the doctrine of fix-
tures. When a movable is firmly
attached to land there results,
subject to qualifications, a con-
version of personal into real
property-as a contrary conver-
sion results when trees or

marble are severed from the
earth. Therefore, subject still to
qualifications, a shift of title re-
sults if the chattel and land be-
long to different persons and if
the chattel is affixed by its
owner—for if it be affixed by
some mere wrongdoer the ma-
jority of courts have held that
the owner keeps his title,
though a minority have not. The
law’s original rule was that the
conversion and the change of
title necessarily followed: every-
thing affixed to the soil became
parcel thereof; and fixtures were
these things, originally chattels,
which became realty by such an-
nexation. This is the definition
still given of fixtures by some
writers, and the sense in which
it is frequently used in judicial
opinions; and this meaning, be-
cause the literal meaning, seems
most acceptable.

As early as the fourteenth
century, however, a relaxation of
principles became visible when
chattels were affixed for pur-
poses of trade; after the right to
detach these was conceded as a
matter of public policy to pro-
mote trade, a like favor was al-
lowed termors who affixed chat-
tels, particularly in houses, as
ornaments or for personal com-
fort and greater enjoyment of
the premises. All litigation in
this field necessarily presents
the question whether there has
been a definitive fixation of a
chattel, thereby made
inseverable, or only as it were a
pseudo-fixation, temporary or
provisional, that does not forbid
detachment. Now Chancellor
Kent, at least a century ago
stated that the courts had made
the right of removal “almost. . a
general rule, instead of being an
exception,”6 and it is perhaps
the detachable chattel that is
most generally known today as
a “fixture,” precisely reversing
the original meaning of the
word.

In the case of a chattel be-
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fore attachment and again after
severance, the law has not been
wholly consistent in treating it
either as land or chattel during
the attachment. But the former
is the better view, and more con-
sistent with the precedents.
When the question whether
attachment was definitive arose
between the common-law heir
and the kindred of an affixing
owner in fee, the former was
long accorded preference, under
a maxim that “the law favors the
heir,” which finds illustration in
various fields of the old law. In
England, too, the privilege early
conceded to trade tenants of re-
moving trade fixtures was never
conceded to agricultural ten-
ants; presumably because the
judges, almost all of whom for
centuries were of the landed
class, considered public policy
as plainly against the latter con-
cession, as it was in favor of the
former; although Parliament, in
a more democratic age, has es-
tablished the privilege by legis-
lation that began in 1851. In this
country there should never have
been any such distinction; and
authority on the point, although
scanty, seems all opposed to it.
Partly because some agricultural
products—such as plants raised
for sale—are clearly removable;
partly because many such prod-
ucts are removable as emble-
ments; partly because of the
loose inclusion under the term
“fixtures” of many things treated
as chattels, but really never af-
fixed at all; and partly because
even some true agricultural fix-
tures are difficult of distinction
from trade fixtures—and “trade”
has come to be substantially any
gainful occupation—it is prob-
able that there exists a practice
of removal much broader than
the base of decisions supporting
the right. Again, since in this
country heirs and next of kin
have so long and generally been
identical, the old favor to the
heir could not properly exist, al-

though English precedents have
to a surprising extent been
blindly followed by our courts.
The question has also con-
stantly arisen between the per-
sohal representative of tenant
for life and the reversioner or re-
mainderman, and between the
owner of land and his grantee,
or contract purchaser, or mort-
gagee. The decisions in all this
litigation, great in amount, re-
veal few definite principles. One
cannot say that under our
present social policy all claim-
ants are equal; for a bona fide
purchaser enjoys a general pref-
erence, and legislation has also
created various arbitrary priori-
ties—for example, in favor of
mechanics’ liens; moreover, in
finding intent “the relation of
the parties” is made the basis of
various assumptions that affect
the result, in which assumptions
logic seems to be blended with
public policy. It is only possible
to say that whether or not a
chattel is a fixture depends pri-
marily upon the intention of the
parties, and only secondarily
upon physical facts. The appli-
cation of these two tests is very
difficult.

By definite agreement of
both parties the character of
chattels actually annexed to
land can generally (though not
in some states) be made what
they choose as between them-
selves; as when a chattel mort-
gage is given of things actually
annexed to the land, or when a
contract vendor reserves title to
chattels which the buyer, with
the seller’s consent, thereafter
affixes to land; or when one by
license affixes chattels to
another’s land. Conflicting prin-
ciples make difficult the ques-
tion whether such agreements
bind third persons.

Suppose a chattel is affixed,
but title is agreed to be not in
the landowner. Now, on one
hand, a would-be buyer who
gives money in good faith to a

person who is not the owner or-
dinarily secures no title to either
land or a chattel (pp. 68, 111,
152); how, then, can the land-
owner in the case supposed
pass title (either outright or by
way of mortgage— or even pass
a mortgage lien) to the chattel
affixed but owned by another?
Yet, in the great majority of
states such a grantee of land
with annexed fixtures acquires
title to these. Statutes have
made some exceptions to the
general rule first stated: another
exception is, in effect, made in
this situation by judicial legis-
lation. Recourse is had to the
fact that a conveyance of land
by the holder of only a naked le-
gal title, to a purchaser for value
and without notice of “equities”
available against the grantor,
gives such purchaser perfect
title. The affixer’s legal title is
treated, in disregard of strict
principles, as a mere equity—ei-
ther because he is charged with
a misrepresentation to the pur-
chaser of the land or from a ten-
dency to ignore all unrecorded
claims to realty.

Regarding the parties indi-
vidually, it is of course the owner
and affixer’s intent that is most
important. His claims may be
barred by application of the
rules that a deed shall be con-
strued against a grantor, and
hence against a mortgagor (no
matter whether conveying title
or lien); although the basis for
the strict rule prevailing in these
cases is often overlooked. When
his claims are not so foreclosed,
his intent, or an implied agree-
ment, may be inferred. If found
(1) from the intimacy of fixation,
this must be reasonably consis-
tent with the alleged intent,
there being no fixture resulting
from bare intent without annex-
ation, and nothing actually an-
nexed remaining a chattel if sev-
erance is impossible without
material damage to the land. Or
(2) the annexer’s intent may be



inferred from his relation to the
land—an owner might more
naturally intend permanent an-
nexation than would a tenant;
or from (3) the character of the
thing, as either lending itself to
removal and use elsewhere or,
on the contrary, as better
adapted to a permanent loca-
tion. The varying emphasis upon
the physical test leads on that
head to bewildering and some-
times ridiculously in-consistent
decisions. The other test is even
more difficult. Both are applied
as presenting mixed issues of
law and of fact.

Owing to the prevalent cus-
tom of using the word fixtures
to indicate severable chattels, it
is also very common (a) to in-
clude under that rubric things
which neither historically nor
linguistically have any relation
to fixtures properly speaking.
That is to say, things are called
fixtures (and go with the land)
which neither are nor ever were
affixed—as keys, fish in ponds
and deer in parks, piled fence
posts, and piles of manure pro-
duced on the land. Likewise
chattels once affixed but tempo-
rarily severed—as the screens
and blinds of a house, garden
poles, and doors and windows.
And as these things are said to
be “constructively annexed,” in
order to bring them under the
primary meaning of fixtures as
things affixed, likewise (b) many
things are said to be “construc-
tively severed” in order to bring
them within the secondary
meaning of the term. Logically,
none of these things should
have been regarded as fixtures,
but all should have been treated,
like emblements, indepen-
dently. Linguistic usage, how-
ever, in this country, has ignored
logic for over a century.

Although there cannot be an
actual physical transsubstan-
tiation of money into land, yet—

as realty and personalty are only
concepts—it is possible to shift
things from one classification of
property to the other. There are
several varieties of conversion,
and that which is called “equi-
table” must be distinguished
from the others.

(1) Actual conversion results
when a chattel becomes realty
by annexation to, and when
movables are created by sever-
ance from, land. (2) Itis also con-
stantly said by courts that land
when sold is “converted into”
money and the money into land;
meaning, that one type of prop-
erty is replaced by the other. In
addition (3) there may exist what
is known as equitable—or, since
its application is no longer con-
fined to chancery courts, con-
structive—conversion; that is to
say merely conceptually, for the
purpose of applying rules that
were first developed in chan-
cery. In other words courts may
treat either type of actual prop-
erty as being already what the
owner “intended it to become”;
more accurately, as if the sub-
stitution just referred to had
taken place. This is called “eq-
uitable conversion.” Or a court
may refuse to recognize the ac-
tual substitution (which law per-
force recognizes) in the second
case above mentioned and treat
the money as if it were still land,
and the land as if it were still
money; and this fiction is called
“re-conversion.” In England eq-
uitable conversion was often
resorted to in order to remove
land from the common-law rules
of inheritance.

(@) “Equitable conversion” by
a contract for the conveyance of
land in exchange for money
comes into play when one of the
parties dies before the perfor-
mance date and the property, for
purposes of devolution, is
treated as already altered in na-
ture.

(b) Equitable conversion by
will arises from a testamentary
order that lands be sold or
bought by the executor— not a
mere power to sell, nor mere
procedural instructions, but an
imperative and unconditional di-
rection, express or necessarily
implied. Of course, property
only constructively converted re-
mains taxable and alienable ac-
cording to its actual nature. A
conversion may be complete, or
“out and out”; but if made for a
special purpose—particularly
the sale of land to pay debts—
there is, notionally, a conversion
only to the extent which that
purpose requires. That is, the
residue of purchase money
which would go to the person
who would have taken the land.

(c) Equitable conversion may
also result when land is acquired
by a partnership for firm pur-
poses. Since the partner’s
“share” is only a right to share
money remaining after all assets
have been sold and debts paid
from the proceeds, the land is
in England and in some of our
states treated as personalty—
except that its devolution de-
pends upon the legal rules gov-
erning realty. That is, it is
treated as personalty as be-
tween living partners, or be-
tween living partners and the
heirs and personal representa-
tives of a deceased partner, or
between the heirs and personal
representatives as regards such
decedent’s share. But the gen-
eral American rule recognizes
no such conversion in the ab-
sence of a partnership agree-
ment to that effect; that is, a
partner’s interest in firm prop-
erty is realty. To this principle
there is a qualification. Partner-
ship property being primarily li-
able for firm debts and inter-
partner claims, the legal title of
any firm land held by an indi-
vidual partner devolves upon his
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death subject to a trust, and is
treated as personalty when nec-
essary for those purposes; but
then there is an actual sale. Un-
til then, the firm has only an
equitable interest in such land.
And the share of the dead part-
her in the firm realty is, in view
of the substantial nature of his
“share” above stated, likewise
only equitable. However, if one
partner, in settling the affairs of
the firm and in good faith, actu-
ally “converts” firm realty into
personalty, or vice versa, to an
extent which is not required by
the adjustment of claims, the
excess retains the legal charac-
ter so given to it.

Finally, outright conversion,
fictionally, of firm realty into per-
sonalty for all purposes results
from an agreement of the part-
ners to that effect. The word
conversion need not be used nor
the process contemplated.

Upon the fact of conversion
may depend the taxability of the
property according to its nature
as real or personal, or the rate
at which or state in which it is
taxable. The issue of conversion
is necessarily involved in the ad-
ministration of the estate of a
decedent who has made a con-
tract (unexecuted at his death)
such as above indicated, or who
has in his will given such an or-
der as that above indicated, or
who has been a member of a
partnership.

The simplest applications of
constructive conversion are puz-
zling; but particularly in the
settlement of decedents’ estates
their combination with other
subtleties—the distinction be-
tween real and equitable assets
and the doctrine of marshalling
results in a procedure that is of
formidable difficulty. The prob-
lem is covered by local statutes.

It is quite evident that so far

as the distinction between realty
and personalty coincides with
that between immovables and
movables some distinctions be-
tween them are necessary and
others desirable.

For example, there must be
differences in mere legal pro-
cedure, such as the attachment
of the movables of a debtor
likely to remove from the juris-
diction property subject to ex-
ecution, or the garnishment of
his credit claims. His land, obvi-
ously, is always available to
creditors. The remedies for
wrongs done to property of the
two types must perhaps vary
somewhat; but the lasting influ-
ence of the common-law actions
undoubtedly leads us to look
upon many distinctions as un-
avoidable which in truth arose
merely from medieval conditions
or attitudes.

Again, land being immov-
able both convenience and the
doctrine of territorial sover-
eignty have always dictated that
its taxation, the creation and
alienation of interests therein,
and the rules determining suc-
cession to the owner’s rights
upon his death intestate, should
be controlled by the law of the
situs. With movables the situa-
tion was very different. As a re-
sult of a complicated historical
development their regulation
was until very recently con-
trolled by the law which deter-
mines the owner’s personal sta-
tus, namely the law of his domi-
cil; which in England and in this
country is the place where one
has one’s habitual home or
place of residence, with no
present intention (rare excep-
tions aside) of leaving it. In this
country cases of variance be-
tween an owner’s domicil and
the place where his property is
located have been excessively
frequent, and variant treatment
of his land and chattels equally
common. But in very recent dec-
ades the current of decision has

run very strongly against the old
view, and it is evident that the
principle will soon be authorita-
tively established that the law of
the situs should control corpo-
real chattels whenever attribu-
tion to them of an actual ha-
bitual location can possibly be
made. Land and chattels are
thus becoming increasingly sub-
ject to a common rule. Only in
rare cases is there doubt either
of the habitual location of cor-
poreal chattels or of their
owner’s domicil. When difficul-
ties do exist, however, proof of
domicil is, because of the men-
tal element, likely to be more
perplexing; and the situs rule
has the advantages of avoiding
this, and of spreading succes-
sion taxes more widely among
the states when the owner dies.
Nevertheless, in administration
cases, the greater convenience
of the domiciliary rule is shown
by the actual practice of the
courts of the situ:, which in the
various states where chattels are
located habitually apply the do-
miciliary laws to succession.

On the other hand advan-
tages seem clearly to favor, and
indeed to require, continuance
of the rule that incorporeal chat-
tels should ordinarily be con-
trolled by the law of the owner’s
domicil as respects distribution
on death, succession taxes, and
garnishment. But even here the
courts more and more find an
actual situs of such property,
particularly if used in business
away from their owner’s domi-
cil.

Likewise, it seems conve-
hient to permit of abandonment
of title to movables by (for ex-
ample) renouncing possession
with that intent; and equally con-
venient to apply that doctrine to
inchoate titles to corporeal and
incorporeal hereditaments
gained by adverse possession
and adverse user, but desirable
to deny its applicability to other
interests in land.



It has likewise seemed con-
venient to record interests in
land and to require for the trans-
fer of such interests a publicity
and formality not required in the
case of chattels, although mod-
ern problems are lessening
these differences between the
two forms of property.

It is very difficult, however,
to determine what distinctions
are socially desirable. Whether
land or chattels should be pri-
marily liable for debts is a ques-
tion which, apparently, should
permit of an easy answer. For
example, in 1808 lllinois pro-
vided by statute that a debtor
might elect to offer either lands
or chattels in satisfaction of an
execution, and in 1845 was
ready to break more completely
with tradition by an enactment
that lands should be taken first;
and for a frontier state where
livestock and household belong-
ings were rare and precious, and
wild lands abundant and cheap,
that seems a perfectly reason-
able view. Yet it seems remark-
able that perhaps no other state
rejected the rule which arose
under the economic conditions,
and was adapted to the views,
of a society totally different from
that of this country; !t is equally
remarkable that lllinois has ad-
hered to its rule notwithstand-
ing that her social interests
must long since have become in-
distinguishable from those of
neighboring states that never
departed from the common-law
rule. Similar remarks may be
made upon the peculiar Pennsyl-
vania rule (since 1813) which
denies extension of a judgment
lien to after-acquired lands.

But very many minute dis-
tinctions between the two types
of property remain without ba-
sis in necessity or present con-
venience. They are residual
traces of rules supposedly once
adapted to conveniences of long
past times. So, for example, in
the long struggle between the

heir-at-law, representative of a
landed aristocracy, and his
ancestor’s creditors who desired
to subject land to their claims,
the heir was long ago van-
quished in this country; yet
traces of his former pre-
eminence linger as absurdities
in our present law—as in the
doctrines of constructive con-
version (seemingly due in gen-
eral, and some of its illustrations
clearly so, to that struggle) and
of fixtures above referred to.
The rules of marshalling seem
also to preserve distinctions
that are, in our society, inept.

The distinction between re-
alty and personalty is one of the
two causes that have produced
infinite complexity in our prop-
erty law; although, as already
pointed out, its, most deplorable
incidents did not spring directly
from the distinction, but from
the different rules of descent
and distribution that were based
thereon. The distinction origi-
nated in an historical accident
of procedure which was substan-
tially corrected centuries ago. Its
practical importance, and al-
most its existence, depended
upon a rule of inheritance, long
since abandoned in this coun-
try, of an ancient society that
had even earlier disappeared.
For centuries the necessity of
their constant comparison has
counseled amalgamation of the
two forms of property, and there
has been steady progress to-
ward the end. In a country domi-
nhated by a landed aristocracy
such a consummation was im-
possible, but both in the United
States and in modern England
it has been to an encouraging
extent realized.

In this country land has al-
ways been a cheap and com-
mercial commodity. It has long
been equally subject with chat-
tels to the payment of debts;

and exemption of the home-
stead is merely the equivalent
of exemptions of a workman’s
tools or wages. For over a cen-
tury and a half the country has
been substantially clear of the
English canons of descent; since
a century ago in a majority of
our states real and personal
property of intestates have gone
to the same persons and in the
same proportions, under rules
substantially those of old En-
glish statutes regulating the dis-
tribution of personalty. Among
us, therefore, there has never
been justification for any differ-
ence between heirs and next of
kin; nor therefore excuse either
for the existence of varying rules
of descent and distribution or
for withholding realty from the
personal representative. What
Judge Dillon said in 1894 7 could
have been said with complete
accuracy at any time in the nine-
teenth century, and with slight
qualifications at any time in our
history:

“Real property with us does
not serve as the foundation for
personal distinction or family
grandeur, and is invested with
no peculiar sanctity. Its uses are
those of property simply. Itis an
article of commerce, and its free
circulation is encouraged.” ‘The
division of property into real and
personal, whereby each class
possesses distinct qualities and
is governed by different rules as
to acquisition, mode of transfer,
devolution, etc., is largely, al-
though not wholly, artificial; and
so far as it is artificial it must
be abrogated, and the law of real
and personal property made, as
far as practicable, substantially
uniform, and thereby simpli-
fied.”

Of the five great distinctions
noted above (see pp. 73—88) the
first two should wholly, or al-
most wholly, disappear. The
third distinction should be re-
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moved except so far as mov-
ables demand special procedure
because of their mobility. In par-
ticular it should be lessened by
progress toward specific perfor-
mance of contracts for the sale
of personalty; and a consider-
able step in this direction has
been taken by the Uniform Sales
Act, which has been adopted in
thirty-three states. It seems very
clear that systematic reform of
property law will be based upon
continued assimilation of the
two types of property. This
would accord with social and
economic conditions in this
country, and is already far ad-
vanced by casual and piecemeal
legislation or by judicial innova-
tions.

A sure remedy for the recov-
ery of chattels in specie should
be provided (in which case they
would also become “real” prop-
erty in the old sense), and no
man should be forced to sell
them to a wrongdoer at a jury’s
valuation. Some transactions in-
volving chattels should un-
doubtedly be brought within the
protection of the recording sys-
tem, in addition to those which
it already covers (page 465); but
both as regards this and as re-
gards some differences in trans-
fers of title, including distinc-
tions under the Statute of
Frauds, the treatment of land
and other property must remain
somewhat different.

It is not always easy to say
whether a given type of property
is properly to be classed as re-
alty or personalty; and some
types are classified differently
for different purposes.

Much of what was developed
in the chancellor’s court as eqg-
uity had earlier analogues in
remedies of the common-law
courts. Much of it, also, it has

been thought, need not have de-
veloped if the chancellor’s ad-
ministrative office had used
boldly the powers conferred on
it by the Statute of Westminster
I (1285) to develop new actions
on the case. Still, the law had
had at its disposal. hundreds of
writs, yet it could not give satis-
factory justice; and the failure
under the Statute of
Westminster was perhaps prima-
rily caused by the rigid plead-
ing required under all writs by
the judges, rather than by iner-
tia in framing writs. What we
know of the conditions under
which injunctions and specific
performance developed justifies
one in believing that equity did
in fact originate, as has been
stated countless times, in at-
tempts to correct the rigor and
supplement the deficiencies of
legal rules, and also to do jus-
tice where for other reasons,
such as the intimidation of ju-
ries by local magnates, the law
could not. It would therefore do
injustice to equity’s whole de-
velopment to accept literally the
statement “that the principle
‘Equity acts upon the person’ is,
and always has been, the key to
the mastery of equity” 8 al-
though that is the complete key
to its administrative processes,
and therefore to much of its suc-
cess, and consequently to much
of its growth. The real key to an
understanding of equity’s prin-
ciples is the fact that circum-
stances alter cases; as Lord
Ellesmere stated in 1615, and as
Aristotle had pointed out, and
as all men are sufficient philoso-
phers to recognize. And con-
stant attention to that truth put
equity on a higher moral plane
than that of the common-law
courts. Equity was no body of
ancient tradition, but grew by
the deliberate fashioning of doc-
trines to control, on a general
principle of emergency, the op-
eration of the common law, ei-
ther to avoid hardship by con-

fining or to enlarge justice by
extending the working of its
rules. That it gave a completer
and a better justice explains its
origin, its continual expansion;
indeed, its continued vitality
even today. Its superiority has
long been so manifest that very
much of legal reform lies in a
progressive subordination to its
doctrines of conflicting legal
principles.

The natural (though not in-
evitable) consequence of the
fact that equity has always dealt
primarily with property has been
that nowhere else has it checked
and displaced legal principles so
greatly as in the field of prop-
erty. A very great authority has
said:®

“The Courts of Law... neces-
sarily held, that where the law
was silent, no person ought to
be disturbed, and that any such
disturbance was equally a viola-
tion of the law . .. as the taking
away a right which was posi-
tively given by the law. The
Court of Chancery, in the exer-
cise of . .. [its jurisdiction based
on “principles of equity and con-
science”] ... necessarily in some
way interfered with the co-exist-
ing state of law, positively or
hegatively, and affected the con-
dition of some party relatively to
his legal rights. This was done
in various ways. The court in
some instances infringed upon
some legal right of enjoyment,
or of action, or of defense; some-
times it gave and enforced
rights unknown to the law;
sometimes it extended or varied
the remedies given by the law;
sometimes it found itself
obliged to usurp, as it were,
upon the law in giving a remedy,
where one might be obtained at
law, and in some instances it
afforded means for the enforc-
ing or protection of rights be-



yond what could be obtained by
the ordinary course of the law.”

The accuracy of these asser-
tions is illustrated in infinite de-
tail in our case law. Indeed, the
facts are notorious.

It is true that in some fields
equity merely aided or sup-
plemented the common law’s
rules and remedies respecting
property and those claiming in-
terests therein. But if one ac-
cepts the test stated above by
Spence, such instances are not
numerous.

When Chancery actually re-
vised partitions already com-
pleted at law, this was a direct
denial of legal rights just de-
clared and made of record. Eg-
uity led in according to villeins
rights against their lords when
at law they were rightless. Was
this not a contradiction of the
law—until it followed and took
them under its protection? When
equity went beyond the law in
creating equitable waste (see
page 228) it encroached upon a
field of legal liberty. As Lord
Hardwicke stated in one of these
cases, ‘| always incline to ad-
here, as near as justice will ad-
mit, to the rule equitas sequiter
legem”; and in another, “When
the court finds the rules of law
right, it will follow them, but
then it will likewise go beyond
them”; and in another, “Courts
of equity will break in upon the
common law where necessity
and conscience require it.”'° On
the basis of fraud, accident, and
mistake equity has “exercised
jurisdiction over the legal right
or interest itself, by extinguish-
ing, shifting, or controlling it, as
regards tangible property, real
or personal, and rights of action,
without introducing any coexist-
ing equitable title.”!!

The common law made the
wealthiest woman virtually a
pauper by the act of marriage,
but equity gave her relief under
the doctrine of “separate prop-

erty.” No one could deny that,
in substance, the law took her
property from her and gave it to
the husband; how can one deny
that, in substance, equity took
itin turn from him and restored
it to her? Equity forbade a mort-
gagee to enforce a forfeiture for
non-payment precisely on the
date due. It restrained the en-
forcement of judgments whose
fruits would be property, and
even restrained actions assert-
ing rights of property. As re-
gards various uses of property—
tolerated liberties, at least, un-
der the law—it provided the pre-
ventive weapon of the injunc-
tion. Indeed, in all the above
cases it clearly cut down either
the actual incidents of legal title
or extra-legal liberties respected
by the law.

Particularly, seizing upon
the distinction between title and
its beneficial content, by its doc-
trine of uses equity circum-
vented and nullified the prop-
erty law’s two most fundamental
doctrines, those of tenure and
of seisin, and their various con-
sequences (pp. 396, 402). The
preamble to the Statute of Uses
was a wholly justifiable indict-
ment. And when, after most of
the equitable consequences be-
came legal doctrines by that
Statute, uses revived in more
limited (but, as they have come
to be today, nevertheless im-
mense) extent as trusts, they
continued to be chancery’s
“most violent invasion of the
law.” For through that institute,
as Spence says, equity

“introduced a right of enjoy-
ment of property distinct from
the legal right, and has made
the legal right subservient to
this beneficial title to enjoy-
ment, and regulated the exer-
cise of the legal title in reference
to the beneficial title, according
to principles of its own; thus es-
tablishing a distinct right of en-
joyment of property ... founded

on a title purely equitable, ...
depriving some party of the
common-law rights incident to
legal ownership, and giving to
some other party rights over the
property not recognized by the
law.”1?2

Moreover, by extensions of
the trust concept, it laid hold of
other whole provinces of the
law.

Manifestly, the law courts
during equity’s infancy regarded
the chancellor’s jurisdiction as
constantly conflicting with the
law, although Coke admitted
equity to be “a just correction
of law in some cases.” '3 As St.
Germain put it, “Equity taketh
not away the very right, but only
that that seemeth to be right by
the general words of the law ...
Equity followeth the law . . .
where right and justice re-
quireth; notwithstanding the
general rule of the law be to the
contrary.”'4 This view was doubt-
less the accepted rationalization
of chancery’s powers in 1523,
but it is impossible to view it as
other than sophistry, in view of
equity’s justified boast that it
looks through form to sub-
stance—on which principle truly
rests much of its moral contri-
bution to the administration of
justice. For “transparently, in
point of substance, a legal right
consists wholly in the beneficial
uses that may lawfully be made
of it.”!> Such pleas of confession
and avoidance as St. Germain’s
later gave way to the more clever
formula used by Lord Ellesmere:
that equity, as Coke truly con-
tended, did not act upon nor af-
fect the legal right—and there-
fore law could not complain if it
did act in personam, through
the corrupt consciences of re-
spondents. This proved to be for
the chancellor an impregnable,
albeit sophistical, defense.

In recent years there has
been much discussion whether
equity has collided with law and
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even nullified legal doctrines, or
whether it was powerless to do
that, did not conflict with law,
and constitutes a mere mass of
addenda to the law’s principles.
Certainly it is not a self con-
tained independent legal sys-
tem. But it is more than a body
of addenda to the non-equity
law, for displacements and nul-
lifications cannot be regarded as
merely glosses of primary rules.

In thirty states of this coun-
try the administration of what
were once law and equity is en-
trusted to a single court in which
there are only civil actions, the
old-time distinction between ac-
tions at law and suits in equity
being abolished. The merger of
substantive “law” and “equity”
which such unified administra-
tion might have been expected
to produce has been retarded
and minimized by a judicial view
that the distinction between le-
gal and equitable rights is
indestructible. This is true only
in the sense that history is
indestructible. Since the rules of
the two systems often conflict,
and since the equitable right al-
ways prevails when they do con-
flict, that is clearly the only ulti-
mate or true rule of our legal
system, the only true legal rule.
The devitalized and im-
posturous rule of law, once
dominant, is necessarily an-
nihilated. Of course it may still
be called “equitable” to indicate
its origin, or to indicate that it
retains from such origin pecu-
liarly equitable characteristics.
This is useful. On the other
hand, the continued use of the
label retards realization of the
fact that the “equity” rule has be-
come also that of the one-time
non-equity portion of our legal
system.

This diffusion and domi-
nance of equity progressed
through the establishment of
“equitable defenses” to legal ac-
tions. The phrase has become a
misnomer except as a historical

label. At one time a person sued
in ejectment for land which the
plaintiff had contracted to con-
vey to him could go into equity,
secure specific performance,
and then plead his new legal
title if secured in time, or have
continuance of the action en-
joined if it was too late to make
that plea, or have enforcement
of the judgment enjoined if al-
ready rendered against him.
Such affirmative procedure in
equity was really only a defense
(except in a narrow pleading
sense), and a truly equitable de-
fense, to the law action. Hence,
when in all the code states and
in many others (all today) stat-
utes enabled the defendant at
law to plead his equity directly
as a bar to the further prosecu-
tion of a legal action, the name
“equitable defense” was natu-
rally continued, although the
equity was now in fact a legal
defense.

Such defenses were first de-
veloped by equity in the field of
specialty contracts (incorporeal
personalty) and only much later
in the field of realty.

It has already been pointed
out that although the merger of
law and equity should logically
have proceeded in the code
states to the point of permitting
affirmative action “at law” upon
what was formerly only “an eq-
uity,” this development has not
even there been attained; and of
course in other jurisdictions
special statutes would be nec-
essary to at-tam it. Moreover,
some equities have been much
more uniformly recognized than
others as legal defenses, and
their recognition has been car-
ried farther. The result has been
characterized as chaotic. It is,
for example, not at all true that
everywhere a defendant in eject-
ment can defeat the plaintiffs
legal title by pleading an equity
for reformation of a deed essen-
tial to plaintiff’s claim, or a con-
tract entitling him to get

plaintiff’s title by specific perfor-
mance, or even a decree of spe-
cific performance already ren-
dered, much less by pleading a
trust in defendant’s favor—that
is, that equity would regard
plaintiff as trustee of the land
for defendant. Difficulties of old
procedure, and particularly con-
fusion as to the role of the jury
under such pleadings, have
been great obstacles in the way
of merger.

As has been said with regard
to the continued assimilation of
real and personal property, so
also as respects the relation of
equity to law it seems clear that
systematic property reform in
this country should continue the
strong tendency hitherto pre-
vailing toward an increasing
dominance of equitable prin-
ciples in our legal system. The
contrary attitude of the recent
statutes reforming the English
property law must seem to an
American reactionary. A host of
what were for centuries legal
interests have, under those stat-
utes, been made henceforth eq-
uitable; and with few exceptions
all equities are made ineffective
against a purchaser of the legal
title, even though he have prior
notice thereof.

Something must therefore
be added regarding the doctrine
of bona fide purchaser for value.
Two matters, likely to be con-
fused, are constantly denomi-
nated by the preceding words.
One is a technical doctrine of
purely equitable origin and eq-
uitable application. The lan-
guage is equitable in origin. In
equity a “purchaser” is, as often
used, one who is not a volun-
teer, without adding “for value”;
a “volunteer” being, in equity,
not one who offers to give or do
something for nothing but one
who wishes to take something
for nothing. And a “purchaser”
is, secondly, one who actually
acquires legal title. A person
who gives money in good faith



expecting to get title, but who
receives none because his ven-
dor has none to convey, is only
a would-be purchaser, not-
withstanding that the courts
constantly call him a purchaser.
Equity follows the law and does
not contradict the fundamental
legal principle that generally one
can only convey such title as one
holds. As already pointed out,
however, the law, acting (under
statute or independently thereof
in different cases) upon ideas of
justice which are “equitable” in
aloose sense, abandons its fun-
damental dogma in some cases
and makes a true purchaser of
one who otherwise would have
been but a would-be purchaser
(pp. 68,92, 371).

This is a matter quite dis-
tinct from the equitable doc-
trine, although the influence of
the latter may have been potent
in the other. The equitable doc-
trine is an illustration of equity’s
respect for legal title. It is this:
that a purchaser for value (in the
sense above explained) of the
legal title, who takes this with-
out notice of existing equities
against it, is a bona fide pur-
chaser thereof and will hold it
free of such equities. They are
cut off. But the absence of good
faith does not mean the pres-
ence of literally bad faith. “No-
tice” is “knowledge, reason to
know (inquiry—stimulating
facts), duty to know, and notifi-
cation (notice based on formal-
ity).”'® Value generally includes
a pre-existing debt, and the
amount is important only as it
bears on the claim of good faith;
even promises to pay have by
some courts been deemed suf-
ficient.

There has been much dis-
cussion in recent years of the ra-
tionale of the doctrine, and opin-
ions are much divided. The long
unchallenged view was that
equity’s end was to restrain cor-
rupt consciences, by maintain-
ing attaching equities against

buyers taking with notice. An-
other view is that equity’s ob-
ject was rather to reward, by
nullifying the equities, those
who bought with a good con-
science. From this point of
view—which is merely the ob-
verse of the other (unless, as a
mere matter of words we state
the second object as one to pro-
mote commercial transactions
by clearing titles of qualifica-
tions)—the equitable doctrine
must have influenced the devel-
opment of the legal doctrine just
referred to.

Dispute has centered
mainly, however, on the ques-
tion whether the equities thus
cut off are rights in rem or in
personam This question has, in-
herently, nothing whatever to do
with the doctrine’s general na-
ture or purpose. They became
needlessly entangled because of
the contention of Langdell and
Ames that an equity (or a legal
right) in rem must be good
against everybody, and there-
fore such an equity must be
good against a bona fide pur-
chaser of the legal title; where-
fore the equities cut off must be
rights held personam But this
was a misconception. The view
is steadily strengthening that
many equities are held in rem,
although both legal and equi-
table rights in rem may be cut
off.

Normal ownership is of legal
interests, and the holder of the
title ordinarily holds it for his
own benefit. Also, ownership is
normally in one person, ordi-
narily confers present enjoy-
ment of property, and enjoy-
ment under it is ordinarily sub-
ject to no conditions or re-
straints other than those which
public policy imposes upon
property owners generally.

There are various exceptions
to the normal situation just
stated. In particular there are
the following exceptions of
great importance. The first, is
that of equitable interests, dis-
cussed in the preceding section.
Where such exist, ownership
(whether legal or equitable) is
not held for the benefit of the
owner but for that of the equi-
table beneficiary, under equi-
table principles.

The second is that of estates
of postponed enjoyment, some-
what misleadingly called future
interests. The third is that of
conditional interests of various
kinds. The fourth is that of co-
ownership of a single thing by
several persons. The fifth is that
of ownership by one person of
isolated rights in the property
(or thing) of another person;
which is manifestly, as respects
that thing, only an instance of
co-ownership, although it is
never so called. All of these ex-
ceptional types of ownership
except the first will be some-
what discussed below. All of
them except the third are types
of divided ownership, which in
our legal system is a character-
istic of basic importance. Its
general discussion in advance of
detailed consideration of its
various manifestations will ex-
plain why they fit so naturally
into our law.
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Part |, Chapter IV

The definition of ownership
has caused much difficulty to
analysts of our legal system. In
this essay emphasis has in vari-
ous places been given to the
fact that our law has never
known any other meaning for
title or ownership than a rela-
tively better right to possess;
which of course means a better
right to enjoy through such
control.! But the matter has
become needlessly involved
with complexities, mistakenly
supposed to be essentials, that
must be discussed in order that
they may be eliminated.

(1) VARYING CONTENT OF
RIGHTS LABELED “OWNERSHIP.”

Austin pointed out a cen-
tury ago the variable meaning
of “ownership:’ Let us define
perfect ownership, following
him, as involving (a) indefinite
and exclusive liberties of user—
protected (b) by the right to ex-
clude others from participation
therein, and (should they oust
the owner) by the right (c) to
recapture the thing which is the
object of ownership—plus (d)
indefinite duration of such lib-
erties of user. This definition
manifestly assumes an owner in
possession of the property. The

Ownership &
Divided Ownership

situations presenting difficulty
are those in which the person
called “owner” lacks posses-
sion, i.e., lacks liberties of di-
rect user. Assuming, further, a
general coincidence of owner-
ship and rights in rem, since it
is convenient to deal with them
together, we may now consider
various situations in which per-
sons not in possession are nev-
ertheless habitually called own-
ers or said to have rights in
rem. They will clearly reveal the
perplexingly varied content of
rights, powers and liberties
which may be covered by the
term ownership, and will throw
light upon the role of rights in
rem in the constitution of own-
ership.

(1) The owner of land who
was dispossessed was always
recognized as retaining a para-
mount “mere right” akin to the
“ownership;’ of present law. Yet
it is only within a century that
he has been able to convey his
title; he has never had an ac-
tion against trespassers; he has
always had only a right of entry
to recover the land, enforceable
by a fleeting power of sell-help
and by a right of action (both
right and remedy passing to his
heir). But the dispossessed me-

dieval owner of a chattel, be-
cause he was without effective
recuperative remedy or powers
of alienation, was not even
known as owner and did not
come to be known as owner un-
til he had gained the limited
rights of action against strang-
ers which are all that our law
has ever afforded. These rights,
however, were broader than
those of disseisees of land.

(2) In the case of a bail-
ment, the bailor is labeled
“owner.” Not only does he lack
liberties of user; the bailee’s lib-
erties depend upon all the cir-
cumstances of the case; in large
part, user is ordinarily sus-
pended as to both parties. The
bailor has a transferable inter-
est, but unless he has the im-
mediate right to possession as
bailor at will he cannot sue third
persons for trespass. He cannot
bring recuperatory actions
against them, or even sue for
damage to his reversionary in-
terest if the bailee has recov-
ered judgment for full damages
or, possibly, made a voluntary
settlement for them. The bailor,
nevertheless may intervene in
a pending action brought by the
bailee. At the same time, as al-
ready noted, the bailee, as pos-
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sessor, has always been treated
by our law as holding against
third persons all the rights of
an owner. For centuries legal
speech has recognized the di-
vision of the enjoyment-content
of title by calling the interests
.of the two parties “general
property” and “special property”
respectively.

(3) Inthe analogous case of
a lease for years, the lessor is
labeled “owner.” His reversion
is “the title;” and is alienable;
he lacks possessory remedies
(trespass and ejectment)
against strangers; but his ac-
tion for damage to the rever-
sion—the lessee’s right to re-
cover damages for harm thereto
being much less generally rec-
ognized than the bailee’ s—is
scarcely entangled with the
tenant’s rights.

(4) When the bailee hap-
pens to hold a common-law
lien, a considerable number of
decisions have allowed the
bailor to maintain trespass and
likewise trover and replevin
against a stranger, on the
ground that the lien is a privi-
lege which the lienholder alone
may assert. But other cases
have held that the bailor should
first extinguish the lien. This
view should logically prevail in
actions which rest upon an
immediate right to possession,
for it alone is consistent with
prevailing doctrines regarding
the bailee’s rights and with
those regarding the plea of jus
tertii.

(5) When the lien-holder is
a pledgee, the pledgor is like-
wise known as owner. Against
a third party he can, speaking
generally, only maintain an ac-
tion on the case, but the very
nhature of the action logically
requires that damages be re-
stricted to the harm done indi-
rectly to the reversionary inter-

est. If, however, the third
party’s act substantially frus-
trates the purpose of the
pledge, various cases have al-
lowed the pledgor recuperatory
actions inconsistent with the
general doctrine of bailments.

(6) A conditional seller was
at common law treated as
owner against even bona fide
would-be purchasers for value
from the conditional buyer in
possession; and we still so pro-
tect him if he properly records
the contract of sale. The ven-
dor purports by the contract to
reserve ownership pending full
payment, but his title is a bare
security title pending default by
the buyer. The buyer has the
usual rights of a bailee as re-
spects actions against and
settlements with third persons
for interference with the goods;
in addition he is in most states
and for various other purposes
treated as owner by the law.
After default the vendor’s rights
become dominant, but not im-
mediately absolute.

(7) On the other hand, the
law has never regarded as
owner the man who has con-
veyed land subject to a condi-
tion subsequent. He holds after
such conveyance a present in-
terest of possible future enjoy-
ment, and its content or pro-
tection is a single real right—a
jus ad dandum aliquid which is
enforceable against any trans-
feree of the title. After condition
broken, nothing is lacking to
the reconstitution of his perfect
title save an entry upon the land
that consummates forfeiture of
the covenantor’s title; until that
consummation the covenantee
is hot spoken of as owner.

(8) The holder of an option
to purchase land has no legal
action for injury to the land, nor
has equity protected him, as it
has the contract purchaser,

against spoliation of land by the
optionor. Nevertheless, the
power of the option holder to
purchase is transferable inter
vivos, while, inconsistently, the
weight of authority holds this
power to be beyond the reach
of creditors unless through a
creditor’s bill. This option to
purchase passes on the
holder’s death to his executors
or his heirs. But though he may
“own” the option-right or the
power, he is not even a contract
purchaser of the land; and as
regards the devolution of his
property is therefore, by the
better view, not treated as “eq-
uitable owner” in case of his
death before exercise of the
option.

(9) Finally, dower inchoate,
if it be accepted as a real right
because it cannot be cut off by
subsequent transfers of the
husband’s title, is one that
gives no action against an ad-
verse possessor or one commit-
ting waste, and is inalienable
and therefore not available to
creditors unless by bill in eg-
uity. When the dower becomes
consummate, the widow is
clearly entitled to compensa-
tion if all the land in which she
has dower rights is taken un-
der eminent domain. There is
much confusion, however, as to
her right to have an injunction
against waste or to maintain
actions for damages or to re-
cover the land in which she is
to enjoy her life interest. Can
she have these remedies be-
fore, or only after assignment
of the specific land? It is clear
that she should have equitable
relief before the assignment of
the specific land if the injury or
adverse possession involve all
the lands of which she could by
possibility be dowable. It is bet-
ter agreed that all common law
she could not, until the lands
were assigned, alien her inter-
est otherwise than by release to



the terre-tenant, nor could her
creditors reach it unless by bill
in equity. Statutes in various
states, however, have removed
her disabilities in aliening be-
fore assignment, and she can
have her remedy in equity. As
respects dower consummate
there are therefore important
rights in remin the usual sense
of that phrase even before as-
signment; yet, pending assign-
ment it would certainly be ex-
traordinary usage to refer to her
as having any estate in the land,
or as “owning” anything more
than a chose-in-action.

(2) OWNERSHIP AND
RIGHTS IN REM. The distinction
between rights in rem and
rights in personam has caused
much controversy. That the
very concept of a right in rem
is of doubtful utility has been
pointed out (p. 8). In our juris-
tic literature of recent decades
attempts have been made to
use this poor distinction as a
basis for a second distinction,
namely that between legal
rights and equitable rights, by
writers who contend that the
former are rights in rem and the
latter rights in personam. And
as both distinctions were ac-
cepted by the authors of the re-
cent property reform legislation
in England, and apparently
made the very basis thereof,
they call particularly for exami-
nation; all the more because
equities received in that legis-
lation an unfavorable treatment
which is certainly not to be de-
sired in this country, and appar-
ently were so treated because
of an exaltation of legal title (as
understood to be a right in rem)
which is equally undesirable for
our own future legislation.

It has been remarked that
it is a characteristic of pro-
prietary rights that they are
rights in rem (p. 10); but that
they share this characteristic
with various rights of personal-

ity. The definition of property
as being a right in rem or con-
sisting of rights in rem appar-
ently originated With John Aus-
tin. But two meanings are very
commonly given to that phrase;
although in practical applica-
tion they run together.

One meaning is that of “real
rights”; that is, rights some-
times described as “in the thing
itself’ or existing “without re-
gard to particular persons”; acts
done to or against the thing
being thought of as wrongs to
it, and so to the rights of the
owner jnthe thing. The concep-
tion, however unsatisfactory,
has greatly affected the lan-
guage of our law. The proce-
dure of a sheriff in seizing and
selling a judgment debtor’s
goods under a writ of execution
is said to be in rem because his
acts directly affect “the prop-
erty” (that is, the owner’s right
in it), transferring title from him
to another. Similarly, an action
against a thing as defendant,
and designed to lead to the cre-
ation or extinguishment of title
directly by a court’s judgment,
or by act of its agent appointed
to transfer title in accordance
with the judgment— in other
words, by its inherent powers—
is known as a proceeding in
rem; and the judgment is said
to be in rem.

Another and equally com-
mon meaning of the phrase in
rem, when reference is to
rights, is that of validity or en-
forceability against the world
generally. Rights of a plaintiff
which are, in this sense, either
in personam or in rem may be
enforced against the
defendant’s property by proce-
dure in rem as explained in the
preceding paragraph. The judg-
ments, however, under which
such action is taken, declare the
plaintiff’s right, and are there-
fore in personam or in rem in
correspondence therewith. (The
case of an action against a

thing, above referred to, is dif-
ferent.)

Now real rights (in re) are
in fact always enforceable
against the world generally (in
rem). But (1) not all legal ana-
lysts have agreed that all real
rights are “proprietary”— since,
as will be explained below, they
do not use ownership” to in-
clude rights in the land of an-
other; and also because they
apparently do not recognize as
separate real rights those
which, together—"rights” in-
cluding liberties, powers, and
claims,—make up ownership.
Also (2), possibly some would
deny that these last rights are
“real,” since they have never
been regarded as giving pos-
sessory rights in the land, and
interference with their enjoy-
ment is therefore not a direct
interference with land, so that
not trespass, but trespass on
the case, was the remedy
against such interference.

(3) Some writers (all Austin-
ians particularly) must refuse to
recognize rights in incorporeal
things as “real,” because for
them there are no such “things”
that can be the objects of
rights. And (4) it is not unani-
mously agreed that all propri-
etary rights are rights enforce-
able against the world gener-
ally. It depends upon the defi-
nitions of ownership and of
rights in rem whether that
proposition is correct.

The concepts of ownership
and of rights in rem, though
generally used as interchange-
able, are of course wholly dis-
tinct. Assuming that the rela-
tionship between a person and
athing is correctly described by
the latter phrase, that rela-
tionship might doubtless either
coincide with or fall within the
contours of the relationship of
perfect ownership as above de-
fined. But if the contours of
each concept—that is, its con-
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tent of legal relations—are in
fact, as illustrated in the above
situations, constantly altering,
it is manifestly hazardous to as-
sume an area of constant coin-
cidence sufficient to justify the
view that the two terms in ques-
tion are synonymous. Neverthe-
less, Austin sought to classify
all property rights, or the law
of things, by distinguishing
rights in rem and the rights in
Personam. In doing so he also
postulated: first, that rights
exist only when there exist du-
ties correlative to them; sec-
ondly, that true proprietary
rights are exclusively in rem;
thirdly, that “things” are exclu-
sively tangible; and fourthly,
that no right can exist in rem,
nor therefore be a property
right, unless its correlative duty
is negative—a duty to forbear
or abstain. These postulates do
not fit our actual law. There are
various interests which are ha-
bitually, indeed universally, re-
garded as property interests—
i.e., regarded as rights in or
over things in the sense above
indicated —which are by
Austin’s postulates arbitrarily
excluded from proprietary
rights.

Possibly because of the
first, he ignored all powers. Yet
the power of alienating title is
evidently one of the most vital
of the rights that make up own-
ership, and a power of ap-
pointment can be no less a
property right because it exists
separately. Moreover, powers of
sale and powers to forfeit titles
(by reentry after breach of a
condition subsequent or other-
wise) had for centuries before
Austin wrote been treated as
property interests. Because of
the third postulate, his system
could never cover what has
been for six centuries a consid-
erable part of our law of things.

Even more hampering, in
his day, were the other two pos-
tulates. The fourth presumably

led Austin to ignore rents, and
covenants between lessors and
termors that imposed affirma-
tive duties and ran at law with
the land. It would equally have
required the exclusion from
proprietary interests of legal
and equitable charges. The
same would be true of cov-
enants of affirmative burden
that run with the land in equity
in the United States, although
these do not exist in England,
and the statutory and non-
statutory pseudo-easements
(likewise peculiar to the United
States under that name), which
entitle land owners to require
of neighbors the maintenance
of line fences and party walls.
Austin’s second postulate as
well would have excluded these
interests from the law of prop-
erty.

If we ignore all of Austin’s
postulates, and ask how the
above interests should be clas-
sified, the answer will in part
depend upon the emphasis put
upon procedure. For example,
a proprietary remedy (trespass
on the case) was always avail-
able to protect easements and
profits, whereas a contractual
remedy for damages was em-
ployed in case of the breach of
covenants. As for rent, whether
due from a termor or reserved
on conveyances of fees, the
remedy of debt was in original
theory a real remedy, but its
character has altered; distress,
which was a procedure in rem
available to recover rent ser-
vice, was unavailable to enforce
rents seck and rent charges.
Certainly, neither a medieval
mode of thought regarding rent
nor procedural ideas based
upon an abandoned medieval
system of actions should con-
trol classification. On the other
hand our substantive theories
have perforce been expressed
by procedure; to a considerable
degree they have by reaction
been modified by procedure. So

far as substance can be de-
tected through procedural
forms, the procedural test has
the very decided merit of being
indigenous to our law.

The answer to this question
of classification would in part
depend upon the definition of
rights in rem, and here the dif-
ficulty is even greater than with
reference to procedural tests.
There is rather general agree-
ment to lay aside the Austinian
requirement that a right in rem
must bind all the world; never-
theless, the instant that is done
agreement becomes difficult as
to the point at which to stop.
If, to make a right in rem, it suf-
fices that it be enforceable
against an indeterminate num-
ber of unidentified persons,
then in all the nine cases above
analyzed—both those in which
itis usual to concede and those
in which it is usual to deny
“ownership” to the right-holder
in question—there exist rights
in rem. With reference to the in-
terests just mentioned as ex-
cluded from Austin’s propri-
etary rights, the number of per-
sons who might possibly buy
the fee or the leasehold that is
subject to the rent obligation,
the legal charge, covenant run-
ning at law, or pseudo-
easement, is as indefinite as is
the number of those who may
by possibility trespass upon A’s
land, and violate A’s preexist-
ing right in rem that nobody
shall without his consent enter
the close. Under accepted defi-
hitions, therefore, the rights
should apparently be classified
unhesitatingly as rights in rem.
Again, if one in this country ac-
quires for value title to servient
or encumbered land and has no
actual knowledge of the ease-
ment, profit, covenant or other
encumbrances on the land, he
takes it free from them, pro-
vided he is not affected with
constructive notice by the
record in his chain of title of a



deed that shows the existence
of such encumbrances. A legal
right is thus destructible (in this
case and in various others) by
a bona fide “purchase” for value
of the servient land. Were it not
for our recording system no-
body could say whether the per-
sons capable of acquiring the
title only with notice of the
encumbrance would or would
not be “a very large” class of
persons, nor could one, there-
fore, say whether the right
would or would not be a right
in rem. Indeed, no one could
know whether the number ca-
pable of acquiring title without,
or only with, notice would be
the larger. Given the recording
system, one can safely say that
a right good against all save a
bona fide purchaser for value is
good, assuming that it appears
on the record, against all per-
sons in the community.

But whatever be the answer
given to the question whether
particular rights are or are not
rights in rem, it is not an an-
swer to the question whether
the rights are property rights.
To adopt the former as the test
of the latter is idle and inde-
fensible; idle because it will not
work, and indefensible because
itis a concept wholly foreign to
our law—which is why it does
not work. The classification of
rights as in rem or in personam
is one of neither Roman nor En-
glish law, but of the glossators.
So far as it entered western
European legal systems as a
part of the Reception of the
Roman law to which it related,
it may possibly serve satisfac-
torily as a basis for their classi-
fications. In our law the phrases
rights in personam or in rem
are useful shorthand descrip-
tions of loose character, but
their application as tests to con-
trol our classification of the in-
digenous concepts of our own
legal system causes more con-
fusion than it removes. The in-

terests omitted by Austin from
the law of things are property
interests because our law treats
them as “property”—by the
practical tests of alienability
and commercial value, as en-
cumbrances upon what we call
“title,” as directly affecting and
limiting the complex of legal
relations known as ownership,
as being (in convenient lan-
guage) “real” rights. The ben-
efits of such interests do not
pass from the original benefi-
ciary according to the theories
and subject to the restrictions
that relate to contracts; and the
burdens do pass with the title
to the encumbered land in a
way that contract burdens do
not. Legal or equitable, the in-
terests are enforceable in rem
in any meaning of that phrase
that may be chosen. Each is en-
forceable according to the prin-
ciples regulating benefit or bur-
den which prevail at law or in
equity respectively; but with the
certainty that, as regards bur-
dens, the practical difference
between law and equity will in
the end be minimized by the
recording acts. This holds good
as well with respect to the nine
types of property interests
above mentioned. They are all
examples of divided owner-
ship—distribution of liberties of
user, powers of alienation, and
rights of control, between two
persons. Our law may call one
owner; it may to varying de-
grees treat both as owners. It
must be agreed that owner-
ship, however useful, is not an
exact concept. It is equally cer-
tain that we cannot determine
who is “owner” by looking only
at the respective rights of con-
trol against third persons, and
asking against how many per-
sons such are enforceable;
much less, by arguing whether
such rights against third per-
sons should be called rights in
rem.

(3) OWNERSHIP & RIGHTS IN
RE. “Rights in re” like “rights in
rem,” is a somewhat obscure
expression. Moreover, opinions
differ regarding the relation of
rights in re to ownership very
much as they differ regarding
rights in rem. The term “rights
in reis nevertheless indispens-
able, since our law writers use
its only possible substitute,
rights in rem, almost entirely to
indicate the scope of incidence
of the duty which is the correla-
tive of such rights. Historically
speaking, real rights are those
which in medieval law carried
the vestment of seisin. As sei-
sin was indispensable to any
substantial existence, enjoy-
ment, or protection of a prop-
erty interest, the definition
above given of real rights as un-
derstood in our present law—
rights namely, which so mani-
festly and significantly exist in
or over a thing that acts of in-
terference with it are regarded
as necessarily violations of the
right— was an inevitable result
of their historical origin. Their
existence, and consequent pro-
tection by the ancient real ac-
tions, were not confined to cor-
poreal freehold interests, in-
cluding reversions and remain-
ders, but extended to such in-
corporeal interests as were rec-
ognized by the early law, par-
ticularly rents and commons
and easements.

These historical facts are
not simply matters of the past,
but still influence us. Real
rights, real obligations, real ac-
tions, real judgments, real pro-
cedure are concepts insepar-
ably tied together by a common
underlying idea. A real right is
one veritably in or of “the
land,”—i.e., of the title to the
land; it is a fragment of com-
plete ownership. A real obliga-
tion, correlative to a real right,
is one borne by the property,
i.e., one enforceable directly
against the title. A real action
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demands possession of the
property, i.e., it asserts title. A
real judgment gives posses-
sion, or it directly passes or es-
tablishes title without a trans-
fer of possession. Real proce-
dure appears in the enforce-
ment of a judgment or a decree
when the direct effect thereof,
or the effect of the acts of an
officer or appointee of the
court, is to alter title. These
ideas have been steadily implicit
in our law for centuries. Debt
and rents have illustrated par-
ticularly well in their develop-
ment the distinctions between
real and personal obligations,
actions, and remedies, and the
changes which time has made
in those relations. But in the
application of the general con-
ception underlying all the above
phrases our law has never been
controlled by subtleties.
Speaking of Bracton’s at-
tempts to classify institutes of
the English law of his day “in
the pigeon-holes provided by a
cosmopolitan jurisprudence”
(the present section certainly
shows that we have mistakenly
followed Austin’s attempts to
do the same thing), Pollock and
Maitland remarked that “after a
brief attempt to be Roman our
law falls back into old Germanic
habits,” i.e., it fell back in the
thirteenth century, and it has
stayed there.2 The fundamen-
tal conception underlying the
definitions above stated is char-
acteristically Germanic. In par-
ticular, Germanic law classified
its actions according to the re-
lief demanded, and so for our
law “the reality of a real action
is found [was found before the
fourteenth century—as it still
is] either in the claim for pos-
session of a particular thing, or
in a judgment which awards to
the plaintiff or demandant pos-
session of a particular thing.”
In other words the real actions
asserted the most fundamental
of all real rights, the right which

was for some six centuries the
sole test of title in our law, and
which with slight modification
remains, namely, the right of
entry or recaption.

It is probable that such
views as exist contrary to that
just stated go back to Austin’s
discussion of the distinction be-
tween a jus reale and a jus ad
rem. The distinction has been
the subject of a controversy in
Germany which began before
Austin’s time and is not yet con-
cluded. Its obtrusion Into analy-
ses of our own law would for
that reason be regrettable at
the best, but it is more so for
three other reasons. First, be-
cause Austin, though diffuse on
minor points, made no clear
pronouncement on the vital
point in controversy, namely,
whether the jus ad rem should
be regarded as a concept of the
property law or solely as one of
the law of obligations. Second,
because he gave to the phrase
a content that was reconcilable
neither with the literal meaning
of the phrase nor with the En-
glish law of his day. Third, be-
cause such a varied content as
he gave the phrase has no ap-
plication or iota of utility in our
own law of obligations. This is
so, notwithstanding that such
variety of content is entirely
consistent with treating the
concept as purely one of the law
of obligations in the sense of
Roman law or of the Pandect law
of Germany. The first point
alone is here important. No
matter what may have been
Austin’s ideas, it is clear in our
law that a mere contract relat-
ing to a thing does not create
at law proprietary rights
therein; and this is not
irreconcilable with the possibly
real quality of equitable rights
under a contract specifically en-
forceable, nor with the propri-
etary character of any contract
res as against third persons or
as respects creditors’ claims

when the right of either party
has commercial value. The in-
creasing emphasis placed upon
those developments, however,
by students of our law could
only lend aid to the view that
nothing in the doctrine of the
jus ad rem, as it ever existed
or still exists, supports a denial
of the existence of a proprietary
right in rem to recover property
from one wrongfully withhold-
ing it. For those who devised
and for centuries used the
phrase, it indicated a property
right although one in per-
sonam. In our law we do not
nheed it as the description of a
legal proprietary right; and in
equity it could serve at most as
a novel but unnecessary label
to which old controversies
would attach. It should be dis-
carded. If retained, no usage
precludes us from giving it any
content consistent with its lit-
eral meaning; we should, then,
exclude other meanings (such
as Austin borrowed from the
obligation concepts of the civil
law, and Salmond’s marital res),
and include the recuperatory
rights in rem which have for
centuries been the heart of our
property law.

The only other argument
that might be advanced against
recognition of such a right as
proprietary is based on no more
than a priorireasoning, that the
duty corresponding to a pro-
prietary right must be negative.
As Salmond, following Austin,
puts it: “All real rights are nega-
tive. . . A real right available
against all other persons can be
nothing more than a right to be
left alone by those persons. No
persons can have a legal right
to the active assistance of all
the world. The only duties
therefore, that can be of gen-
eral incidence are negative.” In
truth, the only active assistance
required is on the part of, at
most, a few actual wrongdoers,
in the enforcement of the reme-



dial right. The antecedent duty
in rem of all possible future
wrongdoers to return the prop-
erty (and the right in rem to
recover from all such) therefore
offers no difficulty on that
point. Aside from the purely
presumptive reasoning just
stated, there is no authority
opposed to the recognition of
the right in question as one jn
rem. If real rights are rights in,
to, or over things in the inti-
mate sense above indicated,
nobody doubts that what we
call “title” is, at least in the
main, a complex of real rights.
But in our law title has for cen-
turies had no other meaning
than a relatively better right to
retain or regain possession..
For centuries the latter right,
that is, the right of entry as re-
spects land, the right to recover
chattels by action so far as
there was any recuperatory ac-
tion, was the sole test of title.
How, then, can it be doubted
that the right to recover pos-
session is a jus in re enforce-
able in rem? It was precisely
this real right and the real ac-
tion which protected it which,
existing in the case of land but
not of chattels, made the former
“realty.”

Despite clarification on de-
tails, however important, such
as the one just discussed, the
general conception of a real
right is vague, and always has
been. The difficulty lies in the
persistence of a primitive mode
of thought. The objects of
rights are either corporeal or in-
corporeal things; and such
things are property because the
law enforces rights held against
other persons with respect to
those things. Both Germanic
and Roman legal systems, how-
ever, started with the thought
that a man either owned
“things” (i.e., his own) or held
mere “rights” (i.e., in the things
of others). Both ideas still per-
sist, in this country as in Ger-

many, today, and in both coun-
tries laymen also think of them-
selves as standing in legal rela-
tions to things. All of these are
rather crude conceptions. No
code or official exposition of a
code, however, has made them
a part of our legal system, as
they are a part of that of Ger-
many. To make the conception
of direct relations with a “thing”
easier, the Code of that coun-
try has even denied that name
to incorporeal interests recog-
hized as things (as in our law)
since medieval times. The offi-
cial justificatory commentary
upon the Civil Code of 1900,
after declaring that the prop-
erty law regulates “the legal re-
lations of a person to a thing,"—
and that a real right “bears
upon (ergreift ) the thing itself,”
proceeds as follows: “The es-
sence of being ‘real’ [1] lies in
the direct physical control
(Macht) of a person over the
thing. [2] No importance at-
taches to the distinction
whether this control is exer-
cised by the person entitled,
himself, or is exercisable only
through some process con-
trolled by an organ or officer of
the law. [3] The decisive char-
acteristic is . . . that the right
can be exercised independently
of another person’s volition; [4]
that the presence of another
person under a correlative duty
is unnecessary. [5] From this it
immediately follows that real
(dingliche) rights can exist . . .
in corporeal things. Over things
that exist only in imagination
... an actual control (eine reale
Macht) cannot be exercised.”
It is manifest that these propo-
sitions (aside from the last) are
acceptable only as a layman’s
description of real rights as
they exist in our law. In truth,
no legal right can be consti-
tuted by mere physical control
of a thing (corporeal or incor-
poreal), but only by legal con-
trol of other persons; after

which one’s right can be mani-
fested by physical acts in deal-
ing with the thing. Salmond has
stated the contrast between
real and personal rights with
clarity. “Every right involves not
only a real, but also a personal
relation. . . In real rights it is
the real relation that stands in
the forefront of the juridical
conception. . . In personal
rights, on the other hand, it is
the personal relation that forms
the predominant factor in the
conception. . . For this differ-
ence there is more than one rea-
son. In the first place the real
right is a relation between the
owner and a vast multitude of
persons, no one of whom is dis-
tinguished from any other...
Secondly, the source or title of
a real right is commonly to be
found in the character of the
real relation, while a personal
right generally derives its ori-
gin from a personal relation.. .
If | have a real right in a mate-
rial object, it is because | made
it, or found it, or first acquired
possession of it, or because by
transfer or otherwise 1 have
taken the place of some one
who did originally stand in
some such relation. . . Each of
these reasons tends to advance
the importance of the real rela-
tion in real rights, and that of
the personal relation in per-
sonal rights.”® The propositions
of the German codifiers are like-
wise acceptable as the substan-
tial distinction between con-
tract and property rights. It is
fortunate, however, that the
exigencies of codification have
not forced us to remove such
obscurities as may exist in our
distinctions between those con-
ceptions, for the attempt to do
so in the German Code is not
wholly convincing as a model
for our own law.

Whatever objections may be
made to it, the phrase “real
rights” remains useful to des-
ignate the characteristics of a
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property right other than the
general incidence of the duty
correlative to it. It is certainly
no less useful—possibly all the
more so at present—because
one cannot definitely say ex-
actly what those characteristics
are. A general immediacy of re-
lationship between the right
and its object, a general di-
rectness of incidence by wrong-
ful act to the object upon the
right, are usually stated as its
characteristics. But that is an
unsatisfactory description, even
within the non-equity law; more
so as to equitable rights.

(4) OWNERSHIP & RIGHTS
OF DEFINITE OR INDEFINITE EN-
JOYMENT-CONTENT. There pre-
vails among our law writers an-
other theory of ownership for
which Austin is largely respon-
sible. This is based upon the
distinction between titles of de-
terminate and indeterminate
enjoyment-content. This theory,
also, does not wholly accord
with ordinary legal language
and conceptions. Contrasting
the bundle of “rights” that con-
stitute normal title with these
components separately consid-
ered, Sir William Markby has
said: “However numerous and
extensive may be the detached
rights, however insignificant
may be the residue, it is the
holder of this residuary right
whom we always consider as
the owner” —but quaere in view
of the above discussion. “An
owner might, therefore, be de-
scribed as the person in whom
the rights over a thing do not
exist separately, but are
merged in one general right. Or
an owner might be described as
the person whose rights over a
thing are only limited by the
rights which have been de-
tached from it.” “So long as the
rights [detached from the ag-
gregate of ownership] are in the
hands of any other person they
have a separate existence, but

as soon as they get back into
the person from whom they are
derived [or a transferee of his
interest] . . . they lose their
separate existence, and merge
in the general right of owner-
ship.”

Austin’s definition of own-
ership (“property”) was, ac-
cordingly: “any right concerning
a thing which gives to the en-
titled party such a power or lib-
erty of disposing of the subject
as is not capable of exact cir-
cumscription; as is merely lim-
ited generally by the rights of
all other persons, and by the
duties (relative or absolute) in-
cumbent on himself.” This was,
substantially, a definition of the
dominium of the Roman law; a
definition not in the remotest
approaching the meaning of
ownership in Germanic law or
in our own, which in this re-
spect is and always has been
purely Germanic. Austin took
his definition from German writ-
ers on the Pandects and gave it
out, ostensibly, as part of a
universal juristic scheme. But
he was forced, later, to trouble
himself with the question
whether it was consistent with
English law, and he did not ad-
here to his own definition. The
definition denies the name
“ownership” to any right of en-
joyment limited either in con-
tent or in duration. Excluded,
therefore, notably are all rights
held by one landowner in the
land of another, including all
those above discussed as not
adjustable for other reasons to
the Austinian definition of pro-
prietary rights (pseudo-ease-
ments, rents and rent charges,
affirmative covenants running
at law and in equity). For all of
these are determinate real
rights. The exclusion of rights
in re aliena will be discussed in
a moment. Before doing so we
may consider the relation of
“ownership” to rights in one’s
own things (in re propria).

The matter has been little
discussed. In a scholar’s edition
of a famous book one reads that
although “absolute” ownership
involves “free as well as exclu-
sive enjoyment,” “free power of
disposition,” and “indetermi-
nate duration,” “those who have
rights of exclusive, though re-
stricted, enjoyment, are never-
theless commonly termed own-
ers”; and that “the term owners
is commonly used to include
those who have the right of ex-
clusive enjoyment of anything
for a limited time”—instancing
for both of these exceptions En-
glish tenants for life.? Markby
referred to the problem thus:
“The word ‘ownership,” and its
English equivalent ‘property,’
as well as the corresponding
words in other languages, ...
have been used to describe gen-
erally the position of any per-
son who has a right or rights
over a thing. Any person hav-
ing a jus in re has been called
owner; not indeed of the thing,
but of that right ... Nor can it
be denied that between the
ownership of a thing and the so-
called ownership of a right
there is much analogy. Both
owners have jus in re and in
rem. Both can deal with the
object of their right (with the
usual limitation) as they please.
The ownership of the right as
well as the ownership of the
original thing can very fre-
quently be divided; subordinate
rights may be again detached
from it and made over to oth-
ers.”10

The language of Markby is
unsatisfactory. One may have
“rights” in one’s own things or
in another person’s. In Ger-
manic law, as already noted, a
right that carried seisin was a
real right (jus in re); and cer-
tainly when seisin and propri-
etary rights were inseparable in
men’s minds such rights in
one’s own things were propri-
etary. By chance, because they



were not anciently rights that
carried seisin, hence could not
be created or transferred by liv-
ery, our “rights in the land of
another” resembled in our law
to some extent the Roman view
that there could be no owner-
ship of those interests. But al-
though they have never in our
law been protected by a posses-
sory remedy (trespass), they
have otherwise had all the char-
acteristics of real or proprietary
rights. Ownership is a bundle
of real rights—liberties, powers,
and claims. All agree that each
of these relations of the “owner”
to other persons with regard to
the thing owned, is a separate
and distinct relation. Add them
and the sum is ownership of the
thing in the entirety of possible
modes of enjoying it. Take any
one separately and it would
seem necessarily to be owner-
ship of the thing as respects
that one particular mode of en-
joyment. Whether the thing be
one’s own (because one holds
many liberties, powers, and
claims therein), so that the iso-
lated interest in question is
called a jus in re propria, or be
the thing of another (who holds
such a complex of interests
therein), so that the isolated in-
terest in question is called a jus
in re aliena, makes no differ-
ence.

To say, as Markby did, that
one holding a complex of real
rights owns the thing that is
their object, whereas one hold-
ing an isolated real right owns
that right but no part of the
thing that is its object, is illogi-
cal. It makes no difference prac-
tically whether we say that one
owns an easement, profit, cov-
enant running with the land,
mortgage, leasehold, or bail-
ment—meaning an interest so
described, or understand by
those words the right that is the
legal means of enjoying an in-
terest. But in ordinary speech
we own things or interests in

things. If we own “rights” in
another’s property then we own
rights in our own property,
hence all the rights constitut-
ing title; that is, we own owner-
ship. The proposition is also ir-
reconcilable with the history of
our law as will be shown in the
next division of this section.
And it is inapplicable to the ac-
tual classifications of our law;
because for example, leases for
years and bailments may either
be for purposes so limited that
they cannot reasonably be
classed under an “ownership”
defined as allowing indefinite
user of the land or chattel, or
the contrary may be true; yet
every record of our law testifies
that the bailee and the lessee
do hold limited titles to or “spe-
cial property” in, the chattel or
land that is the object of their
respective rights.

The same is of course true
when that object is incorporeal
property. Then, indeed, the
holder of an isolated right
therein owns (in part) a right,
but only because it is also a
thing, the object of his splinter
of title.

The explanation of Mark-
by’s language is merely the in-
fluence of Roman law, whose
dominium was an absolute title,
and under which therefore a
right in re aliena was not re-
garded as conferring a limited
or partial ownership.

The matter is, of course, pri-
marily not one of language.
Theory must be consistent with
the actual treatment given in
our law to the title splinters in
question. That treatment, and
the language of our courts, are
entirely consistent with the
above reasoning. “Material ob-
jects .. are property ... because
they are impressed by the laws
and usages of society with cer-
tain qualities, . . and . . . what-
ever removes the impression
destroys the notion of property,
although the things themselves

may remain physically un-
touched.”'" “A man may be de-
prived of his property, there-
fore, without its being seized or
physically destroyed, or taken
from his possession”—witness
thousands of cases on conver-
sion '—“Whatever subverts his
rights in regard to it, annihi-
lates his property in it. It fol-
lows that a law which should
provide in regard to any article
in which a right of property is
recognized, that it should nei-
ther be sold or used, nor kept
in any place whatsoever within
this state, would fall directly
within the constitutional provi-
sion [against taking “property”
without due process of law]; as
it would in the most effectual
manner possible deprive the
owner of his property, without
the interposition of any court or
the use of any process whatso-
ever.'2 As was said by Judge
Jeremiah Smith, a failure to con-
ceive of title as a complex of
lesser rights, when construing
a due-process provision, would
make the constitutional provi-
sion read: “No person shall be
divested of the formal title to
property without com-
pensation, but he may, without
compensation, be deprived of
all that makes the title valu-
able.”’3 To give another ex-
ample, as said by Mr. Justice
Cardozo, “government in cast-
ing about for proper subjects of
taxation is not confined by the
traditional classification of in-
terests or estates. It may tax
not only [complete] ownership,
but any right or privilege that
is a constituent of ownership.”
14 Despite our ordinary phrase,
rights in “another’s land,” every-
body knows that such a right is
an incumbrance on, a subtrac-
tion from, that other’s title; and
that the holder of the right has,
by every practical legal test, a
property interest (which he can,
under qualifications alienate
etc.) in the thing. The American
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Law Institute and the Supreme
Court of the United States agree
that the interest is property.
And since the object of this dis-
cussion is to show the mislead-
ing character and utter inad-
equacy of certain traditional
classifications in our law, a fi-
nal example may well be given
of interests which offer much
resistance to all our standard
property classifications—legal
or equitable, real or personal,
rights in one’s own or in
another’s things: namely, pew-
rights. Specific performance will
be given of contracts to convey
them, damages for breach of
such contracts; they are subject
to mortgage; and so on. Regard-
less of all our difficulties in la-
beling them they are, by plain
practical tests, property.
Regardless, then, of our or-
dinary use of the label “owner-
ship” to include all the indi-
vidual “rights” merged therein,
it seems quite impossible to
deny that they are in literal fact
independent, separable par-
ticles of ownership—and owner-
ship of their object. Moreover,
it is a fact that in common le-
gal speech we do “own” inter-
ests, such as easements, that
are protected by limited real
rights. Consequently, the at-
tempt to restrict the meaning
of ownership to titles embrac-
ing an indefinite congeries of
rights would be futile, and fur-
thermore undesirable because
it does not seem that anything
would be gained by it. The dis-
tinction between a compound
right of indeterminate benefi-
cial content, and an isolated
right of limited and definite
content, fits the facts of our law.
Confinement of the rubric “own-
ership” to compound rights of
indeterminate beneficial con-
tent is another unreality in ju-
risprudence imported from Ro-
man law, as will appear in the
discussion of the next topic.

As a matter of fact, divided
ownership is, and has always
been, not merely a characteris-
tic but beyond doubt the most
fundamental characteristic, of
our property law. This is owing
merely to a peculiarly logical de-
velopment in English law of the
distinction between general
title and immediate enjoyment.
It is a simple idea that owner-
ship of property is desired only
in order that one may use and
enjoy it; that title is useful only
as is the shell of a nut, for the
protection of this inner content
of enjoyment; that ownership is
only a bundle of rights. Vague,
even definite, recognition of
this last idea, is much older, as
has already been pointed out,
than the admirable emphasis
given to it by Hohfeld and his
immediate predecessors in trac-
ing its appearances and il-
lustrating its utility in different
fields of law, and in urging a
systematized nomenclature for
the various types of enjoyment
theretofore only casually distin-
guished. Looking to these com-
ponents of manifested owner-
ship, Austin defined a full title
as “a right—indefinite in point
of user—unrestricted in point of
disposition—and unlimited in
point of duration—over a deter-
minate thing.”

This is entirely acceptable
as a definition of complete and
ideal legal title, unrestrained by
equity, to land or to tangible
personalty. But the definition is
utterly inapplicable to a legal
system which, like ours, has for
at least seven centuries
“swarmed,” to use Maitland’s
word, with incorporeal prop-
erty, and persons treated by the
law in every way as the owners
thereof. The definition is there-
fore inconsistent both with lay
and legal speech.

Our law has always recog-
nized two fundamental ideas.
The first is, that the enjoyment-

content of title is its essence.
As Lord Coke asked at the out-
set of his exposition of Little-
ton, “What is the land but the
profits thereof?”'® Quite prop-
erly itis held today that a grant
of unlimited rights of enjoy-
ment in land is a conveyance of
complete title. The second is
that, some rights of enjoyment
being severable from others,
“title” is divisible among the
several holders of such appor-
tioned rights.

Divided ownership is a char-
acteristic of the oldest stages
of many legal systems. “What
must seem a contradiction in
terms to the property notion of
Roman or of modern civil law—
namely, that there may be two
or more property rights in the
same thing—is evidently the
most general rule in the insti-
tutions governing the tenure of
land.” '7 The Roman law concep-
tion of ownership was that of
unlimited control and enjoy-
ment expressed in Austin’s
definition. From that the Roman
jurists distinguished sharply
the jura in re aliena, and “upon
this contrast they built their
entire law of things: ownership
and real rights of usufruct were
not, as in the [Germanic] medi-
eval law, essentially identical,
but were types of control fun-
damentally different in their
nature.”'® On the other hand,
divided ownership was a chief
—apparently it would be justi-
fiable to say the foremost—
characteristic of medieval Ger-
manic property law.

“The concept of ownership
as the fullest right that one can
have in a thing, as ‘a right di-
rected to the dominion over a
thing as an entirety,’” was
known from the earliest times
not merely to the Germanic law
of chattels but also to the Ger-
manic land law . . . The concep-
tion of ownership, however, had
not by any means the sharp



definition in the medieval land
law which is familiar to us in the
Romanized modern law. In par-
ticular, it was not in principle
dissociated from and opposed
to restricted real rights. The
reason for this lay in the forms
of the actual economic relations
of that time, upon which the
growth and form of legal ideas
was dependent ... Even after the
development of individual own-
ership the old communism con-
tinued to influence the rights of
associations, of neighbors, and
of kin. To all this was added the
development of land tenancies,
which led to a wide distribution
of the economic produce (rents
and profits) of the soil among
different persons, and made
exceptional the union of all
rights of enjoyment in one
hand. It must be remembered
that until far into the Middle
Ages the value of land lay solely
in such produce; its utilization
in exchange played almost no
role whatever.

“This is the explanation of
the fact that the conception of
a general legal and physical
control, of a general right of
control without more definite
description, constituted for a
long time the final and the cen-
tral idea in the medieval land
law. This idea of a right of con-
trol capable of varying limita-
tions and gradations without
being thereby affected in its
essence, was for a time quite
sufficient to classify such legal
relations to the soil as actually
occurred. They all appeared
solely as degrees, differing in
their content, of the one univer-
sal fact of a physical dominion
over, and directed to the usu-
fruct of, a material thing; all of
which rights, moreover, were
equally visible under different
forms of seisin in lands.”

These peculiarities in the
land-holding relations of the
Middle Ages, and the conse-

quent conception of a property
right “as a form of physical do-
minion distinguished only in
extent, and not in essence, from
other limited rights, naturally
led to a conception of owner-
ship as partitioned out among
various persons whose rights
were of varying strengths, and
who were therefore not equals
but arranged in a hierarchy: a
conception which from the
standpoint of the Roman law
was quite impossible.”2? True,
the Reception somewhat al-
tered the situation. The Roman
dominium was purely a title
concept, but the medieval
Romanists and feudists never-
theless applied it to the system
of multiple controls or seisins
which was so prominent a fea-
ture of medieval economic and
legal life. Thus arose their
distinction between dominium
directum and dominium utile;
the former designating superior
seisin, in the Germanic sense an
ultimate ownership; the latter
designating a seisin of imme-
diate enjoyment that was only
an inferior or subordinate own-
ership, and this dichotomy was
applied equally to private law
and to the relation between feu-
dal lord and tenant. “The dis-
tinction thus made between the
right of ownership and a limited
real right (rights of tenancy, of
usufruct, of pledge, of dower,
etc.) . . . nevertheless never
caused the essential verity of all
rights of control in lands to be
lost sight of. The right of own-
ership which corresponded to
proprietary seisin—namely,
that right which was directed to
the control of a thing in all re-
spects—was distinguished from
real rights that appeared in
forms of limited seisin only in
its extent, its content, and its
purpose, and not in its essence.
It remained a real right along
with other real rights, and these
were to use Gierke’s apt expres-
sion, nothing else than ‘splin-

ters of ownership that had be-
come independent.” 2!

It is scarcely necessary to
say that all that is stated above
applies directly and fully to our
own law. It applies with one
modification, namely, that since
our law has never suffered a
Reception of the Roman law
(and because we are less theo-
retically or philosophically in-
clined than are the Germans) it
is all truer of our law than it is
of modern German law. Nobody
can see that more plainly than
a foreign scholar. As Brissaud,
one of the most learned, said:
take the English doctrines of a
hierarchy of estates (vastly
more elaborate than anything
known in continental systems),
superimpose thereon the doc-
trines that created separate le-
gal worlds of copyhold and
uses, “and we shall succeed in
understanding that the English
jurists based everything upon
the idea that no one can have
an absolute right of ownership
over an immovable.”??

The four great doctrines
that have shaped our property
law have been those of seisin,
tenure, uses, and estates. Of
these only seisin can even be
conceived of apart from the
concept of divided ownership;
and not even seisin can be his-
torically separated from that
concept. All four doctrines op-
erated through it; their creative
power was completely de-
pendent upon it; from it as a
single root all may be said, prac-
tically speaking, to have
sprung.

Pound has rightly empha-
sized the vast influence upon
our law of the feudal concept
of relation, but in reality that
relation was only one aspect of
a general principle that ran
through our whole property
law. When Maitland declared
that no property law is so “feu-
dal” as the English, it would
have been more exact to say
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that nowhere else was so mani-
fest the common principle
which underlay alike the prop-
erty law and feudalism, even in
its political aspect. The feudal
relation rested on the severance
of use from title. A feud, said
Spelman, was “a right which the
vassal hath in the land or some
immovable thing of his lord’s,
to use the same the mere pro-
priety of the soil always remain-
ing in the lord.” 23 Exploitation
of land, taking of the “esplees,”
was the underlying idea (since
it was the fundamental require-
ment or test) of seisin; but ev-
ery disseisin made evident the
differentiation of seisin and
mere right. Without long
schooling in that distinction our
unique concept of an estate, as
title severed from the land, ul-
timate right set over against
immediate enjoyment, could
never have entered our law.
From this, in turn, grew the en-
tire unique field of future inter-
ests.

Tenure, seisin, estate: these
three concepts were estab-
lished before uses. It is a total
misconception that divided
ownership was a creation of the
court of chancery. As in various
other respects, equity here fol-
lowed the law; the essential
basis for uses lay in legal pre-
cedents centuries old, and in
the courts of common law the
use originated. It is, however,
undoubtedly true that because
equity looks through form to
substance it has made the dis-
tinction between title and en-
joyment a primary reality in its
various processes; and that
consequently the development
of the concept since medieval
times has been very largely the
work of the chancery court. This
is true even in the field of fu-
ture interests. The legal inter-
ests known as future uses were
simply created by operation of
the Statute of Uses upon inter-
ests which before the Statute

had been equitable. The simi-
lar legal interests known as ex-
ecutory devises and created un-
der the Statute of Wills (1540)
received the same liberal treat-
ment probably because before
this Statute Englishmen had so
long been disposing at death of
their property with chancery’s
aid by methods outside the
common law.

Nevertheless, the concept
remains in practical fact promi-
nent in the non-equity law. The
liberties and powers of en-
joyment that compose owner-
ship were once completely and
are still very largely dependent
upon possession. Possession is,
as Jhering said, “the objective
realization of right.” Title (or
ownership, “property”) is noth-
ing but a relatively better right
to possession and the enjoy-
ment which possession insures.
This merely relatively better
right of one man than another
to retain or regain possession,
or enjoyment, is not complete
title; but for at least seven cen-
turies it has made him owner
against the world generally,
embodying and proclaiming the
doctrine of divided ownership.

In the thirteenth century it
was clear that the bailor’s and
bailee’s respective interests
were both proprietary, not con-
tractual. The terms “general
property” and “special property”
have since that time been used
to designate those interests.
They might equally well be ap-
plied (and in the thirteenth cen-
tury might with even greater
propriety have been applied) to
the termor and reversioner of
land. What is true of the bailor-
bailee relation in general is
true, of course, of that between
pledgor and pledgee. It is
equally true of the relation be-
tween the general “owner” and
any other security holder—a lie-
nee, a mortgagee (no matter
what be the theory of the mort-
gage); between the donee of a

power and the owner of the
property subject to the power;
between the owner of a profit,
an easement, a covenant run-
nhing with the land at law or in
equity, and the general owner
of the land whose title is
thereby encumbered; between
the administrator who holds a
qualified title to a decedent’s
land and the heirs who hold the
general title; between the
holder of the particular estate
and holders of estates in rever-
sion and remainder; and be-
tween vendor and vendee under
a conditional sale.

It is clearly impractical to
anticipate agreement as to pre-
cisely what rights, powers and
liberties should be considered
essential constituents of com-
plete title under all circum-
stances. Our inconsistencies in
this matter are very numerous.

When mere liberties are ab-
stracted—as when one is for-
bidden to keep pigs or explo-
sives in an urban district—we
undoubtedly think of “owner-
ship” or “title” as essentially un-
impaired. This can be theoreti-
cally justified. The same is true
without exception when an
owner’s liberties and rights are
restricted merely by the rights
of his neighbors to be free from
tortious acts by him; indeed, as
seen above, these constituted
the precise restraints which
Austin recognized as not pre-
venting the presence of com-
plete or ideal ownership.

There are other situations in
which “title” is spoken of as re-
stricted or encumbered, with-
out being divided. Thus, an
owner’s “title” is so regarded
when others hold such rights in
the land as profits, easements,
and real covenants; likewise,
when his creditors hold mort-
gages on his land or chattels.
Like language is used when his
powers to alien are limited by
trusts, or by wills and deeds
giving him the title but giving



another the power to alien, and
when his power to sell chattels
is controlled by price restric-
tions. Similar restrictions upon
powers of transfer are imposed
by rules of public policy upon
an infant or a feme covert. Re-
striction is particularly plain
when private title exists only by
concession of the state and un-
der whatever conditions it im-
poses, as in the ownership of
dogs, and of fish and game
rights, or when that title is sub-
ject to superior public rights as
in the case of land bordering
havigable streams.

But when powers of imme-
diate enjoyment are abstracted,
as in cases of tenancy and of
bailment (including the security
rights of liens and pledges), the
law’s considered language rec-
ognizes double ownership. This
seems to be an inescapable re-
sult of its emphasis upon pos-
session as title. Moreover, it
seems to be practically satisfac-
tory.

Superficially, trusts cer-
tainly seem to be the most strik-
ing illustration of divided own-
ership in our legal system. In
addition to the legal ownership
of the trustee, courts of equity
for centuries have talked of the
cestui’s equitable “estate” and
of his “beneficial” or “equitable”
ownership. Nevertheless,
whether trusts do in fact illus-
trate divided ownership is a
question on which there is
much difference of opinion.

(1) HAS THE CESTUI RIGHTS
IN THE TRUST PROPERTY?

Assuming the trust res to
be legal property, it was long
conventional theory that the
trustee held the legal title and
was alone capable of claiming
any incidents of such title, so
that even the possibility of hav-
ing possession of the res was

denied to the cestui, or of em-
ploying the remedies ap-
propriate for their protection. It
was held that the cestui, hold-
ing only the equitable obliga-
tion of his trustee, was re-
stricted to suits against him for
the enforcement of the trust. So
long as this view obtained, the
only rights in the trust res that
could possibly exist were the
trustee’s legal rights. Until af-
ter the decision in Lumley v.
Gye (1853) no analysis could
well go farther. But since that
decision it has become clear
that the cestui has at least, in
addition, equitable rights in
rem protective of his interest in
the trustee’s equitable obliga-
tion. In that he manifestly has
interests, and they are property
as against third persons. But
the question is, whose prop-
erty? Has the cestui any real or
proprietary rights, while the
trust endures, either in the
trust obligation or the trust
property?

The cestui has (a) rights in
personam against the trustee
and (b) against persons who
have actual knowledge of the
trust—the duty of the latter be-
ing not to hinder the trustee’s
performance of his obligation.
He also has (c) rights in rem
against people generally that if
they gain knowledge of the
trust they shall not obstruct its
performance, and (d) that if
without knowledge but also
without value they take a con-
veyance from the trustee they
shall reconvey to the cestui.
These statements go no farther
than to assert that the cestui
has real rights in the trust obli-
gation. The question remains
whether there is implicit in
them the conclusion—whether
from their application it would
hecessarily result—that he
holds real rights in the trust
res. The distinction between
the trust ret and the trust obli-
gation as possible objects of

the cestui’s rights has not al-
ways been sufficiently empha-
sized.

Two points should be par-
ticularly noted. The first is, that
because the equitable right of
the cestui que trustis cut off by
the trustee’s conveyance of the
trust res to a bona fide pur-
chaser it does not follow that
the cestui’s right is non-
proprietary—not real but only
in personam or personal. It was
contended by those who fa-
vored the latter view that if the
right were in rem it must be
good against everybody, and so
against a bona fide purchaser
of the legal title, which it was
not, wherefore it must be in per-
sonam. But this was a miscon-
ception. Possibly nobody denies
today that a right in rem need
be good only against persons
generally. And it has been seen
that various legal rights whose
objects are land or chattels—
rights concededly real, and
some universally recognized as
constituents of legal owner-
ship—are subject to the same
infirmity as equitable rights in
being subordinated to the claim
of a bona fide purchaser. Hence
the cestui’s equity may be pro-
prietary—no matter whether it
be a real right in the trust res
or in the trustee’s equitable
obligation (as regards interfer-
ences with this by third per-
sons)— despite that infirmity.
In view of our recording system,
the requirements of a right en-
forceable in rem are satisfied ei-
ther (using the theory of real
rights in the equitable obliga-
tion) by an equity that is en-
forceable against everybody
except, or (using the theory of
real rights in the trust res) by
an ownership that cannot be
cut off by the trustee’s convey-
ance to anybody except, a bona
fide purchaser for value. Con-
sequently, “the fact of the ac-
quisition of complete owner-
ship by an innocent purchaser
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from the trustee can never be
citable as proof that the right
of the cestui que trust is non-
proprietary, since whether pro-
prietary or not the rights ac-
quired by the innocent pur-
chaser are the same. The only
question in such a case is
whether it is from the trustee
or from the cestui que trust that
the beneficial interest is carried
by the trustee’s deed.”

The second point to notice
is, that, whatever be their ob-
jects, the enforceability of the
cestui’s rights does not depend
upon the character, in rem or
in personam, of the actions
available to him, nor upon the
character of the court’s decree.
Some difficulty has been found
in answering this question:
upon the theory of real rights
in the equitable obligation, can
an equity properly be called one
in rem when enforceable
against everybody except a
bona Me purchaser for value?
Or, upon the theory of real
rights in the trust res, can it
properly be called an equitable
ownership when it cannot be
cut off by the trustee’s convey-
ance to anybody other than a
bona fide purchaser for value?
In view of the recording system
in the United States, it is clear
that the answer must be affir-
mative to both questions.

(2) QUESTION NARROWED
TO CONTROLLING ISSUES.

Whether or not it is in fact
the trust res in which the ces-
tui holds real rights, it seems
clear that many facts advanced
as evidence that he has such
rights therein are irrelevant. On
the other hand, decisions and
statutes which allowed dower
or curtesy in the cestui’s equi-
table freeholds, doubtless did
involve a general assumption
that the cestui had an estate “in
the land”; likewise did those
which made the interest avail-
able to creditors through levy

or in bankruptcy, and the fact
that the creation and content of
a trust of land depend upon the
law of the situs of the res. But,
after all, as respects these mat-
ters, the difference between
rights in land and rights to con-
trol land indirectly is one either
easily overlooked or in practi-
cal matters justifiably ignored.
Not irrelevant, but certainly of
little importance to us today, is
the fact that upon escheat of
land subject to a trust the feu-
dal lord took its title clear of the
cestui’s claim. Likewise perti-
nhent is the question whether
the trustee’s disseisor should
take free of the trust, but a
single English decision affords
an unfortunately narrow basis
for discussion, particularly
since it involved restrictive cov-
enants, but not trusts.

Actions by a cestui upon
contracts regarding the trust
res, made by him with strang-
ers or with the trustee, mani-
festly throw no light on the na-
ture of the plaintiff’s relation,
within the trust relationship, to
the res. Actions at law by the
cestui to defend or reacquire
possession of the trust res of
which he is or has been actu-
ally in possession, are equally
without bearing on the nature
of his relationship to the res
under the trust relationship. His
rights fall outside of, and are
conferred by law independently
of, that relationship. Equitable
suits maintained by the cestui
against an unfaithful trustee,
alone or joined with strangers
who collude in his breach of
duty, for acts other than inter-
ference with the trust res that
hinder performance of the
trust, manifestly point to real
rights held by the cestuiin the
trust obligation; but it is equally
manifest that they cannot indi-
cate anything else.

The crucial question is
whether the cestuiis allowed to
sue for interferences with per-

formance of the trust that are
caused by interferences with
the trust res. By such a suit he
would certainly assert rights
under the trust obligation. It is
equally undeniable that by such
suits the cestui would actually
protect his interests in the trust
property. The trust exists for
the sole purpose of insuring
him the beneficial enjoyment of
the res; and nobody would con-
tend that his only interests lie
in the obligation that is a mere
mechanism to make the res
available for his enjoyment. But
the question would still remain
whether such suits could be
held to rest upon rights held by
the cestuiin or over the res; or
only supported as representa-
tive suits brought for the
trustee, the normal protector of
the cestui’s interests therein.
The distinction between actual
interests and legal rights is dif-
ficult to make. By tradition,
once one exists the other
should be conceded. One thing
seems clear. Any interference
whatever with the trust prop-
erty (the de minimis doctrine
aside) must at least threaten to
hinder performance of the
trust. Of course, a cestui may
sue his trustee to compel the
latter to bring actions against
trespassers, disseisors, and
converters. But the weight of
authority is that of such wrongs
only the trustee can complain;
so that the cestui is bound if
action by the trustee is barred
by the statute of limitations.
This is a logical consequence of
two views: one, that the sole
object of the cestui’s rights is
the trustee’s obligation—and
that, therefore, he cannot pos-
sibly have other than rights in
personam; the other, that the
abrogation in code states of the
distinction between legal and
equitable actions has left unim-
paired the distinction between
legal and equitable rights, and
that in cases of trespass, dis-



seisin, or conversion the right
violated is necessarily “legal.”

The persistent influence is
still visible of Lord Coke’s pro-
nhouncement that the cestui que
use (before trusts existed),

“had neither ius in re nor ius
ad rem, but only a confidence
and trust for which he had no
remedie by the common law,
but for the breach of trust his
remedie was only by subpoena
in chancerie.”24

How much of that one-time
law is still true law regarding
the cestui que trust? Surely no-
body would deny that today the
cestui should have a right to re-
cover the res when the trustee
is unfaithful: it has been al-
lowed when there is no trustee,
and the need is greater in the
other case. Nor is there any
doubt that in many ways the
equity is treated by law as a
proprietary right under ordi-
hary practical tests. In the situ-
ation in which the issue of the
proprietary nature of equities
(at least the full-bodied equity
of the cestui que trust) is pre-
sented in its purest form—
namely, when the trust resis an
equitable interest, and the
question is whether a bona fide
purchaser thereof takes free
from equities—the American
Law Institute has recently taken
the affirmative position. But all
details of a technical nature
aside, our law throughout its
history contains much that sup-
ports the statement of Jhering:
“Enjoyment is the very purpose
of aright, the maintenance of a
right is only a means to an end
. Enjoyment is something which
right can never lack—enjoy-
ment without powers of dispo-
sition invariably founds a right,
mere powers of disposition do
not. The law centers in its whole
life and being about this dis-
tinction.”2>  That is why we
have courts of equity. That is

the source of almost all
progress discernible in our le-
gal development.

Speaking of the “legal title”
held by a mortgagee in a third
of the States of this country, Mr.
Tiffany has remarked that “this
title, however, does not make
him owner of the land except
in so far as the exercise of the
rights of an owner is necessary
and desirable for the protection
of is his security. Why not this
true of a contract vendor who
has no beneficial interest save
his rights of security? Why is it
not true without qualification of
the strict trustee who has no
beneficial interests whatever?
Speaking of the legal estate
that passes to the heir of a
mortgagee, his personal repre-
sentative taking the claim to the
money, even Maitland called it
“the ghost of a departed right.”
Why is the trustee’s less so? The
answer must be, only because
our legal theory is in one field
a little farther advanced than in
the other, a little less domi-
nated by words and forms born
of our divided jurisprudence of
law and equity.

The situation presents some
manifest injustices, sacrifices of
undeniable interests to legal
forms. This is bad law. Such de-
cisions should be repudiated. To
permit suit by the cestuiagainst
the wrongdoer (joining the un-
faithful trustee would be a mere
formality) would be only a
proper recognition of the
cestui’s rights in or over the res
(unless, of course, we call such
actions “representative”). In a
very few cases the cestui has
been recognized, under real-
party-in-interest statutes, as the
proper person to protect his in-
terests in the trust property; but
even here form, in the joinder
of the trustee sometimes ob-
scures substance.

(3) HE HOLDS EQUITABLE
REAL RIGHTS IN THE RES. In-

terests, remedies, rights—this
has been the order of legal de-
velopment. There are interests,
and there are at least indirect
remedies protecting them; is it
unreasonable to say that
“rights” should be recognized
as present? Were the division of
our legal system into law and
equity not involved, the cestui’s
full beneficial interest would be,
quite technically, recognized as
title or ownership; as is the case
when the purposes of the trust
end and he receives a deed.
Since the trustee has no ben-
eficial interest himself, it is nec-
essarily the value of the cestui’s
interest that the trustee recov-
ers in damages when the res is
damaged. The trustee’s “right”
has no basis of interest. Why
should not the cestui’s interests
be treated, as it has in fact so
long been known, as beneficial
or equitable ownership of the
res?

No violence is thereby done
to the concept of real rights. It
is admitted that as regards con-
tracts and the trust obligation,
they do exist in equity (and, as
regards contracts, they also ex-
ist at law). If equitable real
rights can thus exist in an in-
corporeal thing, why may they
not exist in a corporeal thing,
the trust res? The idea that nec-
essarily “an equity is a claim on
a right, not a right directly in a
thing” rests on the assumption
that equity can only act in per-
sonam, because it once exclu-
sively did so act and still gen-
erally does. Again, equitable
real rights would very properly
differ in some characteristics
from legal: hence there is no
reason why violation of the
former should not be limited to
acts of conscious wrongdoers.
The essence of a real right
seems to lie in its guaranteeing
a directly beneficial interest rec-
ognized by the law as existing
of right. The right will then be
described as “inhering in” or
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“bearing directly upon” the
property; any interference with
the latter will, ordinarily, be re-
garded as directly violating the
former, and the right will in-
volve such control of the prop-
erty as is needed to make the
right effective. Such control
usually involves, within the field
of law, possession or the right
to possession; but this was
never true in our law of rights
in re aliena, though these (the
only real rights of the Roman
law) have always, as already
noted, been recognized as real
rights. Within the field of equity
such control exists over use of
the legal title as insures produc-
tion and husbanding of the ben-
efits to which the beneficiary is
entitled. The cestui’s right is
protected by all appropriate le-
gal and equitable remedies; the
title of the trustee and his par-
ticipation in the use of those
remedies is a remedial device
existing solely in the cestui’s
interest; and the cestui dis-
places him in their use when
justice requires. Why, then,
should the normal, but formal,
intermediacy of the trustee “de-
prive the cestui que trust of that
directness of relation to the
property which no doubt is a
very general characteristic of
ownership”? “In that connection
. . . the essential matter is not
directness of remedy but imme-
diacy of right,” and both right
and even direct remedy are en-
joyed when justice requires.

It seems, also, to be a novel
limitation upon the definition of
a real right to say that acts in
violation thereof must be such
“exclusively because of their in-
cidence on the res.” If by that it
is meant that one act may not
at once violate two rights of dif-
ferent nature or in different
“things,” our law clearly justifies
no such assumption. If it is
meant that a real right must, if
violated at all, be violated “di-
rectly,” we need only remember

that real rights in property have
always been protected equally
by trespass and by case. That a
stranger who destroys the trust
res interferes with the per-
formance of the trust obligation
is of course evident, no matter
who holds real rights in the
trust property, trustee or ces-
tui. It seems equally clear that
a suppositious real right of the
cestui in the res—in the sense
already explained— might be
violated indirectly through an
interference with the trust ob-
ligation. There seems to be no
good reason for requiring that
violation of a real right must be
“direct”; or for excluding from
real rights those not “directly”
violated.

(4) HE HAS EQUITABLE
OWNERSHIP OF THE RES. Nor is
any violence done to the con-
ception of ownership; the sub-
stantive incidents supporting
attribution of ownership to the
cestui are much fuller, as a mat-
ter of practical fact, than in vari-
ous cases of legal interests as
to which the term is accepted
without question. Nor is there
any reason of history or legal
logic why divided ownership
should not take the form of le-
gal real rights in the trustee and
equitable real rights in the ces-
tuiin the same res. There is no
more difficulty than in cases of
divided legal ownership alone.
In fact there is less, for when
there is conflict equity prevails,
and viewed as an institute of
the legal system as a whole the
“legal” title appears, not indeed
as a mere form, but certainly as
a mere protective shell for the
“equitable.”

At the present moment it
seems entirely permissible to
say that the cestui has imper-
fect or limited real rights in, or
a growing but still incomplete
ownership of, the trust res. “The
right to redress against the in-
vader has come to be regarded

in equity as essentially the right
of the cestui que trust, and none
the less his right because in
deference to the common law
itis pursuable only in common-
law courts, and therefore only
in the name of the common-law
owner, so far as in that way the
ends of justice can be conve-
niently and adequately at-
tained.”?” The ultimate domi-
nance of the equity view makes
it the view of the legal system,
as a whole, and the cases in the
Code states show that form will
certainly gradually be adjusted
to what is already substance. If
this prove true, the result will
be that the use, which began its
career in the common-law
courts as a jus in rem, and
which only after its abandon-
ment to the protection of chan-
cery succumbed to the latter’s
form of remedy and “came to be
regarded as merely a right to a
subpoena. .. lost all character
as a jus in rem and passed into
the category of choses-in-
action,” 28 will have reversed
that process, and become again
what it was in its beginnings.

Whether justice can as well
be done under the theory of eq-
uitable ownership as under the
older theory of the cestui’s
rights remains a justly contro-
verted issue.

(1) What immediately follows
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Part I, Chapter V

Public Policy In the

The whole of the common
law of property (the traditional
as distinguished from the statu-
tory law) must necessarily be re-
garded as having originated in
social choices; that is, in delib-
erate preferences among social
interests.

What should, by protecting
its holder in acts of control and
enjoyment, be made property—
or, by withdrawing protection,
destroyed wholly or partially;
what property should be best
protected—and so become
“real” property; to what extent
particular liberties of action
should be recognized as inher-
ent in land ownership, and—
particularly— how to adjust
among neighboring owners the
mutual interaction of liberties
thus accorded; whether it
should be held lawful for one
owner to use his own land for
the sole purpose of lessening
similar enjoyment by his neigh-
bor, or causing him actual dam-
age, as by erecting spite fences
or digging spite wells; whether
an owner should be allowed to
create new types of interests in

those to whom he alienates;
what interests the law should
recognize as capable of being
held by one man in the land of
another; what interests should
be alienable, and in what man-
ners, and which should be in-
alienable; whether the power of
alienation should be confined
to the owner’s life or extended
to testamentary gifts upon his
death, and in the latter case
subject to what formalities, and
whether or not with freedom to
cut off a surviving spouse or
children; whether, if un-
disposed of at his death, the
owner’s rights should pass to
his descendants or other rela-
tives, and in that event with
what distinctions between re-
alty and personalty, and within
what degrees of relationship;
whether devises should be per-
mitted to corporations, ecclesi-
astical in particular, and subject
to what conditions if permitted
at all; whether, in his convey-
ances to others, an owner
should be permitted to post-
pone the consummation of the
transfer until the removal of
some impediment to its imme-
diate and complete operation (a
contingency, a condition) in-
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cluded by him within the terms
of his grant—and if so, what
sorts of suspended operation
should be permitted, and for
what period of time; whether a
landowner should be allowed,
in his own alienations of title,
to impose restraints upon alien-
ations by his successors in
title—and if so, then to what
extent and in what manner ;—
all these questions of law have
been problems of public policy
and the rules regulating them
necessarily represented, origi-
nally, social choices more or
less deliberately made by the
judges or legislatures that for
any jurisdiction established
them.

Very few of these problems
of policy are mere matters of
ancient history. Nor are all of
them settled today.

() BY CONTROL OF ALIEN-
ATION. The history of alienation
reveals most strikingly conflicts
of interest and changes of
policy. Originally, a landowner’s
conveyance inter vivos to a
stranger was subject to pre-
emption rights in his heirs; and
although that restriction early
disappeared, there are under



present-day statutes against
disinheritance some similar re-
strictions upon the effective-
ness of such conveyances. Also,
transferees came at a very early
day to be subject at common
law to the surviving spouse’s
right of dower or curtesy, and
this—in the common law form
or (more usually) a statutory
substitute—has not disap-
peared. In 1290 by the Statute
of Quia Emptores the holder of
a fee acquired complete free-
dom to alienate the whole of his
lands without consent of his
feudal lord, but only at the price
of losing his right, theretofore
existing, to make himself feu-
dal lord of a grantee to whom
he alienated a part only of his
lands. By will he could convey
no lands (after the Norman Con-
quest) until 1540; and only of
two-thirds of lands held by mili-
tary tenures until 1666. At-
tempts of great landowners to
tie up land in a family by entail-
ing it were opposed by the ef-
forts of those who favored easy
commerce in lands, and the
conflict was marked by alter-
hate victories of one party and
the other over some four cen-
turies. Other attempts to fix the
course of titles through great
periods of time by creating fu-
ture interests (of which entails
may be a part) are, as already
stated, peculiar to English law;
that is, there is implicit in such
interests a unique national le-
gal policy. Of relatively recent
development are restraints
upon alienation of realty as re-
spects postponement of the
time when the interest trans-
ferred shall “vest” in the alienee.
Of very recent development are
restraints upon the power of
alienating perfected interests in
land; and upon the time during
which accumulations of income
(interest, rents or profits) are
permissible. The alienation of
personalty has a much simpler
history than that of land; but it

is an interesting fact that the
extent to which the distinction
between law and equity still af-
fects the mode of alienation in
the case of the largest item, in
money value, among forms of
personal property—namely,
choses-in-action—is a mooted
point.

(2) BY CONTROL OF THE
USE OF PROPERTY. Both as re-
gards the doctrines by which
one’s use of land is restrained
under the common law of mal-
ice-torts and nuisances, and as
regards the general restraints
imposed by the state’s police
power, it is only in very recent
times that the liberties of a
landowner have been seriously
interfered with. The above men-
tioned restraints, and all others
that exist, howsoever they may
actually have originated, fall
within what is now known as
the police power in a broad
sense; that is, “the power of
promoting the public welfare by
restraining and regulating the
use of liberty and property.”! In
other words, if not traditionally
existing they could now be cre-
ated and justified under that
power. The growth of restraints
upon property rights under this
head during the last half cen-
tury has been enormous. For
the purpose of improving pub-
lic health, protecting morals,
preserving large aggregates of
community wealth, and foster-
ing general comfort, an
individual’s property may be
appropriated, damaged, or de-
stroyed—although generally
not without some compensa-
tion, aside from necessities of
war. He may be compelled to
join with his neighbors in im-
provements of their lands for
their common benefit. Before he
can sell property of certain
types he may be compelled to
observe administrative regula-
tions regarding purity, standard
weights and packages, and food

mixtures; and before he ships
other property from one state
to another-or imports anything
from a foreign country—he may
be compelled to secure certifi-
cates of inspection and compli-
ance with transport regula-
tions. If his property is used for
amusement purposes, for a
drug store, or for any of vari-
ous other special purposes, and
only particularly when it is said
to be “affected with a public in-
terest,” itis subject in each case
to special regulations. The
rather limited extent to which
individual landowners could
contractually subject land sold
by them to restrictions as to use
(infra, p. 296) were generally
resorted to for economic ends,
although often with incidental
aesthetic gains to the commu-
nity. Not even equity has, with
rare exceptions, protected es-
thetic interests. However, pri-
vate regulation of these matters
has been displaced, in thou-
sands of cities and towns by
zoning ordinances which, al-
though predominantly moti-
vated by a desire to give stabil-
ity and consistency to land val-
ues, also give full recognition
to the protection of health and
to aesthetic gains. A tendency
seems to be now visible in the
opinion of the courts in nui-
sance cases to substitute this
new public policy for the law’s
former doctrines.

(3) BY INCREASING DISRE-
GARD OF TITLE. Itis habitually
assumed that one thing that
Government cannot do is to
take one man’s property and
give it to another; but statutes
authorizing private roads over
one man’s land for another’s
convenience—in effect, by
forced sale of an easement—
have been held constitutional in
some states. Courts of equity,
in “balancing conveniences,”
have too frequently done the
same thing; arrogating to them-
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selves an authority which might
well in earlier times have been
held unconstitutional even if
exercised by a legislature, and
usually failing even to mention,
while weighing material inter-
ests measurable in money, the
imponderable interest—the
centuries-old tradition of invio-
lable property rights—which by
their decisions they repudiate.
Yet judges are undoubtedly in-
creasingly inclined to feel that
only by such decisions can jus-
tice be done; that economic
changes (for example, en-
croachment over the boundary
of a great building instead of a
medieval Englishman’s cottage)
compel an exception to the
traditional sanctity of property.
Dominant economic interests
have unquestionably—inevita-
bly and perhaps, from a social
point of view, properly—always
been favored. Excellent ex-
amples of special favor are
shown in the treatment of the
mining and lumber interests at
different times in various of our
states. The decisions referred
to constitute in effect, where an
industry is favored as against
an individual complainant, a
subsidy; the incongruity is that
this is conferred by judicial leg-
islation.

Deliberate consideration of
such economic and social
changes is a duty. We are only
beginning to consider seriously
the relation to public interests
of the power of gift, inter vivos
or by will. Following the exhaus-
tion of cheap public lands, re-
newed attention is again di-
rected to the social interest in-
volved in easy and efficient
property transfers, and to the
adjustment of formalities of
conveyance to that end.

Dependence upon develop-
ments in the social milieu is, of
course, not peculiar to the prop-

erty law. But the law is, natu-
rally, most conservative where
it involves our, basic prefer-
ences; and in few other parts
of the law are they so funda-
mental as in the field of prop-
erty. To appreciate how deep lie
the foundations of the property
concept it is useful to remem-
ber that its psychological root
is the opposition between per-
son and thing; and that its dis-
tinction between “mine” and
“thine” is the basis of the dis-
tribution of wealth.2 Property
and the property law are the
base of the economic order, and
at the same time economic
practices act with constant and
immense influence upon prop-
erty, making it more or less
extensive and forcing changes
in the law. For centuries it was
the direct and open basis of
political organization; it is still
of vast significance in social
and political organization, even
of democratic countries; in non-
communistic societies private
property is regarded as insepa-
rable from solid progress; the
right to acquire it and be pro-
tected in its enjoyment are re-
garded as “natural rights” un-
der our own legal system; and
“personal conditions, including
freedom, are limited by prop-
erty rights, and today vary more
or less with the scope of prop-
erty.”3

It is manifest, moreover,
that some basic rules of prop-
erty, such as our old-time prin-
ciple of primogeniture (abol-
ished only ten years ago in En-
gland), were equally the result
of the dominance in society of
a certain class and the cause of
its persistent dominance. It is
equally manifest that there may
be created by law whole catego-
ries of property—such as pat-
ents and copyrights and corpo-
rate stock in public utility cor-
porations, and that legal rules
will stimulate or retard the de-
velopment of every form of

property. Nor is it difficult to
see that the forms of private
property that receive effective
recognition under law, and the
methods, easy or difficult,
which it provides for their re-
spective transfer (by govern-
ment patent and by inheritance,
will, deed, sale, or gift), consti-
tute control by law over all dis-
tribution of wealth.

The preceding consider-
ations explain the otherwise in-
explicable perdurance in the
property law of rules adapted
to past eras of society.

Not only does the history of
property afford countless illus-
trations of its double role as
creature and creator of law in
its own field; its transforma-
tions have left their mark upon
every other field of law, even
where one might, on first
thought, least expect its influ-
ence. This is true, for example,
of the criminal law, in which,
supposedly, men’s reasoned
judgments of public policy re-
garding property ought to be
most prominent, but nowhere
else is the ephemeral quality of
such judgments more sharply
or abundantly illustrated. In dif-
ferent centuries different things
have been felt to deserve
society’s special protection. In
Lord Hale’s time, for example,
there could be larceny only of
such animals as men ate—for
only they were property. Lay-
men may still marvel, too, as did
Hobbes, “that he who steals a
shilling’s worth of wood that
the wind has blown down, and
which lieth rotten on the
ground, should be hanged for
it, and he that takes a tree
worth forty or fifty shillings
should answer for it only in
damages.”* Without other ex-
amples, the conclusion may be
safely accepted that “offences
relating to property ... have
been subject to greater vicissi-
tudes than those which relate
to the person, owing to the al-



tered circumstances of national
wealth, and of the distribution
of it among various classes of
society.”

The property law is full of
special creations for the pro-
tection of particular classes.
Such are liens conceded to fa-
vored types of creditors; secu-
rity devices provided for all
creditors; usury laws and bank-
ruptcy statutes passed for the
relief of debtors. In particular
there were persons whose pow-
ers as property owners were
normally restricted for reasons
of public policy. This was for
centuries true of married
women and of infants, and re-
mains true of the latter; and in
recent decades it has been in-
creasingly true of spendthrifts.
Itis common usage to speak of
these cases as situations of per-
sonal incapacity (of course very

properly), and as though they
were only that, conceding an
assumedly complete “owner-
ship” to such persons even
when they are deprived of the
power of untrammeled disposi-
tion, and conceiving of the per-
sonal incapacity as merely a
restriction upon the enjoyment
of complete ownership. The
attribution of ownership to
such persons is entirely consis-
tent with the conception of
ownership in our law. Of course,
however, such cases are in-
stances of incomplete or imper-
fect ownership.

(1) Freund, “Police Power”
(1904), iii.

(2) Ely, “Property and Contract
in Their Relations to the Distribu-
tion of Wealth” (1914), 1, 96. “For
purposes of social theory property
is to be conceived in terms of the
control of man over things.”

(3) They are also limited by
contract, “Because today when we
want to change personal condi-
tions we encounter contract as an
opposing force, wherever it is rigid
and inflexible”— 1 Ely, op. cit., n.
2, supra, 58; and the contract is
treated as property.

(4) “Dialogue between a
Lawyer and a Philosopher,” quoted
in Amos, “Ruins of Time Exempli-
fied in Sir Matthew Hale’s ‘History
of the Pleas of the Crown™ (1856),
194. -
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Part 11, Chapter VI

For centuries a medieval
Latin maxim, in part given cur-
rency by Coke, was accepted as
a correct definition of the
landowner’s title: “Up to the sky
and to the center of the earth.”
The space thus roughly defined
is known in law as his “close.”
With reference to land in min-
ing regions the maxim has
nhever been challenged; nor, ap-
parently, with reference to tun-
neling near the surface. The city
of New York, for example, some
of whose water-mains from
reservoirs distant from the City
lie at places far below the sur-
face, has deemed it expedient
to clear its rights by purchas-
ing easements from landowners
through whose deep strata the
mains run. But the growth of
aviation promptly led to a chal-
lenge of the surface-owner’s
unlimited rights, in quality or
in extent, in the airspace above
his land. The present tendency,
revealed in legislation and in
the Restatement of our property
law by the American Law Insti-
tute, is for the recognition of
the surface owner’s rights in so
much airspace as is necessary
for reasonable enjoyment of the

Generalities
Regarding Real
& Personal Property

surface. At present this seems
to include complete rights to a
minimum elevation of 500 feet
in non-congested areas. That
his rights or potential rights, in
higher space are subject to a
public right of flight is defi-
hitely established by recent de-
cisions. Very probably this right
will not be held or made to in-
clude stunt or advertising
flight, and certainly .the surface
occupant will continue to enjoy
the protection of the ordinary
law of nuisances. Only within
the reasonably “usable” air-
space will an unlicensed entry
be a trespass.

Subject to such qualifica-
tions as may be established in
the public interest in order to
foster aviation, the airspace is
as truly “land,” legally, as is the
solid earth. Even within the lim-
its in which property rights in
the airspace are recognized it is
barely possible that the police
power might be held to justify
overriding them by permitting
public user inconsistent with
such rights. The doubt arises
from the fact that all the prece-
dents reveal the police power as
a restraint upon an owner s use
of his own property.

So, also, buildings firmly af-
fixed thereto are “land,” and
likewise temporary pools of
water or permanent ponds
wholly within one owner’s sur-
face boundaries; or, of course,
a lake of asphalt or a saltine. It
will, however, later appear that
the surface owner does not own
vagrant water or oil or gas
which is at any moment within
the confines of his close but in
reality unconfined.

Like everything else in the
law the above statements of
what is legally land today con-
ceal a historical development.
Only arable land, apparently,
was originally regarded by the
law.

Finally it may be remarked
that because of our definition
of land it is necessarily inde-
structible. Take away any quan-
tity of the soil (which many
cases have characterized as
“the substance” of land, or “the
freehold”), and the new airspace
so created is still “land.”

That movable property
made immovable by permanent
fixation to the soil is thereby
conceptually converted into real
property (hence the above
statement regarding buildings)
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has been already noted (p. 94).
To what has already been said
it may be added for emphasis
that since land itself may be
severed and made personalty
there is no reason why a chat-
tel actually affixed should not
remain land unless or until sev-
erance, and the English law
tends toward this treatment.
But in this country the intent of
the affixer, considering who he
is, has become almost the de-
termining factor in modern
cases. The great majority of
cases concern fixtures placed
by a lessee. If they are “trade”
fixtures it is universally agreed
that they are removable at the
end of the tenancy. The pre-
sumption is constantly stated
that the tenant does not intend
them to become realty at all;
hence, while actually affixed,
they are distrainable as chattels
for rent and liable to be at-
tached under execution by the
tenant’s creditor. Similarly, the
tenant successfully resists an
attempt to claim them made by
a mortgagee of the land, after
or before fixation of the chat-
tels. The same tendencies, less
marked, are discernible when
other than clearly trade fixtures
are involved. When a licensee at-
taches chattels he is treated
much as a tenant, and again for
the reason, primarily, that it
must be assumed that he would
not intend to make them realty.
If the landowner makes the at-
tachment the contrary assump-
tion rules. Hence, if he has al-
ready made or thereafter makes
a contract to convey the “land,”
the contract vendee is prima
facie entitled to have it with the
chattels attached; and if under
like circumstances he mort-
gages the “land” the mortgage
presumptively covers the chat-
tels. A trespasser who affixes
chattels is not treated as a ten-
ant or licensee. No matter how
mistaken and therefore inno-
cent he may be, his intent is

disregarded; and equally his
expenditure of labor and mate-
rials, however great. Here the
old maxim (quicquid plantantur
solo, solo cedit) is too rigidly
applied; the landowner gets
title to the chattel as a true fix-
ture, and his enrichment is not
recognized as an unjust one for
which the wrongdoer may re-
cover reimbursement.

It has always been assumed
that the surface owner could
split up his airspace or the
ground beneath according to
his will. Precise “vertical” parti-
tion (though lines running to
the earth’s center and to the
sky can be vertical only above
the earth’s surface) by selling
off portions of one’s surface
holdings is of course a daily oc-
currence. Separation of title to
the surface from title to coal or
other underlying mineral strata
has been common for centuries,
without, of course, any attempt
to define their contours at the
time of such separation. Defi-
hite tunnel spaces have often
been conveyed (p. 294). In re-
cent years not only have leases
of definite portions of airspace
become exceedingly common,
but individual ownership of
such airspaces has also become
fairly common in cooperative
apartment buildings; and has
also been made the basis of
some great urban industrial un-
dertakings. Such titles will very
probably be held by the courts,
or declared by statute, to be
limited in duration— that is,
particularly to the life of a build-
ing; for obviously the public in-
terest could not be served by
recognition of continuing title
to such aerial spaces (hereto-
fore only parallelepipeds, but
manifestly theoretically capable
of fantastic forms, and inacces-
sible without trespass upon
adjoining land), held by other

persons than a surface owner.

Such horizontal division of
the close was characteristic of
early Germanic law. It was
wholly foreign to the Roman
law.

It is obvious that most of
the preceding remarks have
little or no practical application
to personal property. No prob-
lems of boundaries or of con-
tent enter into the description
of a tangible chattel. In case of
incorporeal personalty such as
corporate stock (which carries
rights to share in the control
and profits of the corporation)
some artificial but practical de-
scription is available, as the
number of a stock certificate.

Of course, an owner of an
apple or piano may subdivide
it horizontally or vertically or
otherwise at his will; but the law
will obviously never be called
upon to define his rights in this
respect.

In one respect, however,
personalty is less simple than
realty. The latter is “land” (as
above explained) or anything
treated as land; and the legal
characteristics of land, al-
though in themselves these
may be less simple than those
applicable to personalty, apply
to all such realty. On the other
hand there are various forms of
personalty, all of them modem
forms of “incorporeal” property,
which are each sui generis.
Thus, whole bodies of highly
specialized law apply to corpo-
rate stock, negotiable paper,
patent rights, and copyrights.
Of course there are many fields
of specialized law in the field
of real property; but with few
exceptions (such as mining law
or western water law) the under-
lying fundamental principles
are not so peculiar unto them-
selves as in the mentioned
types of personalty.



For the sake of convenience
an English landowner’s deed to
his land or castle might well be
held to pass title, without spe-
cific mention of them, to a chest
of earlier deeds constituting his
proof of ownership; or to such
“heirlooms” as battle banners,
suits of armor, and the like, as-
sociated with the traditions of
the estate. No “heirloom” seems
ever to have been discovered in
this country of “three genera-
tions from shirtsleeves to
shirtsleeves.” But slaves have
here similarly passed with
deeds to land; and doubtless
the special privileges of a land-
owner with respect to wild ani-
mals enclosed within a game
preserve too large to permit of
regarding him as already their
owner, would pass as readily in
this country as they have
passed in England.

The opinion has earlier
been expressed that the total
value of personal property to-
day vastly exceeds the value of
all realty, and that the same is
true of the total of daily sales
of the two forms of property. A
recent scholarly investigation
indicated that liquid claims
amounted in 1912 to a fifth of
our total national wealth, and
had doubled in amount by
1929.

However, these assertions,
assuming their accuracy, do not
constitute proof that personalty
is today socially the more im-
portant type of property. Cer-
tainly land never had in this
country the social, honorific,
political, and economic primacy
which it held in England. But it
has primacy everywhere in sys-
tems of taxation; and most
economists would doubtless

assign it primacy as a basis of
capitalistic society.

It is traditional to ascribe a
great influence upon the law of
real property to “feudalism.”
The influence is, moreover, gen-
erally regarded as maleficent,
so that the word “feudal” is not
infrequently no better than an
expletive used to stigmatize a
rule which is disliked because
it is old and which, it is there-
fore felt, must be undesirable—
as, indeed, it often is. But “feu-
dal” is often a misnomer. It has
elsewhere been pointed out (pp.
42, 43—46) that, because feu-
dal tenure rested upon the dis-
tinction in Germanic law be-
tween title and immediate en-
joyment, which still runs
through all our law, writers
have frequently characterized
as “feudal” influences which are
such in only a secondary sense.
These qualifications, however,
do not affect the essential jus-
tice of the attribution to feudal-
ism of a primary influence upon
the law.

Feudal tenure was a vital re-
ality until sub-infeudation was
ended in 1290 by the Statute
of Quia Emptores. Theretofore,
A could enfeoff B of part of his
lands in fee simple (and so of
all if conveyed in parcels), yet
reserve services from B to A as
his feudal lord. The Statute
made such lordships impos-
sible, making B feudal tenant of
A’s lord; that is, it ended any
increase of the rungs of the feu-
dal ladder. As a practical mat-
ter this doomed tenure, for
many lands were held on trifling
honorific or economic services
of which from the beginning it
was not worth while to preserve
the evidence, and the mainte-
nance of others ceased to be
worth while when radical
changes took place in English
society. Thereafter there could

be nothing resembling a new
tenure save when a man
granted away less than all of his
estate (his interest), whatever it
might happen to be, in any
lands he owned. The portion
retained is known as the rever-
sion, by virtue of which the land
reverts in enjoyment to the
grantor or his heirs upon ter-
mination of the lesser estate.
The death blow to tenure and
free development of the rever-
sion date necessarily from the
same time. As a matter of fact,
Quia Emptores by dooming ten-
ure doomed the whole feudal
system. As Dean Pound has
said, “when Coke [in 1628]
dared to write of ownership in
fee simple and to think of the
tenant in fee simple as absolute
owner of the land in which he
held an estate, the substance
of tenure was gone” '—and of
feudalism.

In our colonies a few inci-
dents of socage tenure had
some vitality except in New En-
gland, and not all the colonies
ever took the trouble to abol-
ish them either separately or
collectively. Such particularly,
were certain rents which, theo-
retically, were tenurial, but were
substantially (since there was
here nothing else of “feudal-
ism”) only land taxes. Theoreti-
cally it may be argued that in
one of our states feudal tenure
might (on this very fragile ba-
sis) still exist, and that in a sec-
ond state traces of feudal rents,
though fast disappearing, still
remain. But to speak of “feudal-
ism” in this country even in co-
lonial times is absurd. King
Charles found that the system
was dead in England when he
tried to raise and finance a feu-
dal army. In this country the at-
tempts to collect quit rents
were everywhere fought as rep-
resenting a degrading control
of free citizens by absentee
landlords. So far as they were
collectible they were regarded
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as land taxes that should be
devoted to public uses. Of
course, one can say that lands
are held “of” the states in this
country; but they are not held
feudally, because the feudal in-
cidents are gone. Unfortu-
nately, however, the word “ten-
ure” has persisted; and mean-
ing little has been used with un-
controlled laxity. Thus it hap-
pens that in the few situations
where its presence is, or has
been supposed to be, still a re-
quirement of the law, its vary-
ing or indeterminate meanings
have been a source of confusion
(pp. 177,199, 303, 311).

Escheat, the right by which
the feudal lord took the lands
of his heirless tenant, has like-
wise never really existed in this
country. Nevertheless it is com-
monly used in referring to the
right of the state to take lands
(or personalty—such as bank
accounts) of heirless decedents,
although that is, with. us, really
only one form of eminent do-
main or sovereignty. It is purely
a literary exercise to draw a par-
allel between inheritance taxes
collected by the state and re-
liefs collected by inferior lords,
or between escheat of heirless
lands to the state and escheat
to such lords.

The plainest marks of feu-
dalism are in the classification
of estates. The distinction be-
tween freeholds and non-free-
holds (p. 7185)is the most strik-
ing. Aside from this only a few

minor remnants of the feudal
period remain to be eradicated.
The distinction between free-
holds and chattels real cannot
be dismissed as a mere legal
antiquity, since it burdened us
with a double system of prop-
erty law that is still. with us (p.
71). But the freeholder has lost
all social and political prefer-
ences. The economic impor-
tance of the leasehold is prob-
ably at least equally great.

Of feudalism’s next most
fateful legacy, the common law
canons of descent, only one has
had any recognition in this
country for over a century, and
that one which is entirely suit-
able to present conditions.

Nothing of all the preceding
has any direct application to
personalty except the contin-
ued exclusion of leaseholds
from real property as respects
devolution on the owner’s
death, and for most, though not
all, other purposes (p. 197).

In discussing property inter-
ests it will be necessary to de-
fine them, explain how they are
created and transferred, and
consider their most important
characteristics, particularly
their destructibility, alienabil-
ity, and their consequent liabil-
ity to the claims of creditors
against their owners. Instead of
dealing with all these matters
incidentally to the discussion of

each estate and interest, it
seems that desirable emphasis
may better be placed upon mat-
ters that belong together, if the
following plan be adopted. In
Chapter VIl estates of present
enjoyment, or possessory es-
tates, of land will be discussed,
including in the discussion a
general description of each in-
terest, particularly as respects
destructibility and alienability.
In Chapter VIII, non-possessory
estates, or estates of future
enjoyment of land, and also cer-
tain non-possessory future in-
terests not usually classed as
estates, will be similarly dis-
cussed; in Chapter IX, other
non-possessory interests that
are held by one person as rights
in the land of another; and in
Chapter X, all sorts of interests
in personal property. Chapter XI
will then be devoted to the
methods by which property in-
terests are created and trans-
ferred, together with certain
topics of general application.

This plan, unfortunately, ig-
nores the primary work of law-
yers and judges, namely, prob-
lems of construction. No atten-
tion to these, with rare excep-
tions, seems feasible in a sum-
mary and elementary state-
ment.

(1) 16 A.B.AJ. at 556



Part 11, Chapter VII

We have seen how enor-
mously important possession
has been in the history of our
property law. With possession
there was always inseparably
united the conception of an “es-
tate”—remembering that in early
centuries we must substitute
“seisin” for “possession.” Any
title of which one could be
seised was an estate, no matter
whether it conferred present
seisin of the land, in which case
the seisin was said (with the land
in mind) to be “actual,” or was
merely capable of ultimately giv-
ing seisin of the land, in which
case the seisin (thinking of the
right or title pending that time)
was said to be “in law” (p. 44).
Legal speech remains the same
today. The former estates are
estates of present enjoyment,
and therefore possessory; the
latter of future enjoyment, and
therefore non-possessory.
These phrases refer to immedi-
ate or postponed enjoyment of
the land. All estates are present
rights or interests, enjoyed as
such subject to rules adapted to
their varying natures.

Such interests, conferring

Estates of
Present Enjoyment
In Land

presently or potentially seisin of
the land, were “corporeal”; and
if estates of inheritance, were
corporeal hereditaments. Those
which never could confer seisin
were, under a like assumption,
incorporeal hereditaments.
These names we still retain.

Among the non-possessory
interests known as future in-
terests there are some which are
not generally known as “estates”
(p. 241).

The word “estate” is used by
laymen to mean land itself. Law-
yers frequently employ it as
meaning merely the durational
measure of rights in land, indi-
cated by the labels “for years,”
“for life,” and “in fee.” It most
usually and most properly is
used, however, to indicate the
interests whose durations are
measured by those terms.

The conception of an estate
was incipient in Bracton’s time
(c. 1260), but the word was of
later origin. The conception of
an “estate” as one’s interest in
or title to land, has received in
Anglo-American law a unique
development. It had as its foun-
dation two other conceptions of
early Germanic law, of which

they were primary characteris-
tics. One was that of divided
ownership (p. 141). Several per-
sons may hold simultaneously
an equal (or greater) number of
partial interests in the land, dif-
fering in nature. Also, land be-
ing indestructible, there was no
reason why either complete or
limited liberties of enjoying it
should not be held successively
by various persons. The other
conception was that of the in-
corporeal “thing,” of which one
could be seised as readily as of
land (pp. 3, 243). Our entire law
of primary landed interests is a
logical application and develop-
ment of these two ideas. Even
estates of present possession
illustrate the extraordinary
prominence in our law of divided
ownership. Estates of future and
successive ownership illustrate
it even more impressively. The
title to land, conceived as an in-
corporeal thing, is subjected to
partition precisely as is the land
of which it insures enjoyment;
with the sole difference that par-
tition of the title is confined to
varying combinations of a num-
ber of fixed interests. The whole
doctrine is an extraordinary
product of bold imagination.
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Some qualities of all the es-
tates included in this chapter
may here, once for all, be sum-
marily referred to.

(1) The NORMAL TERMINA-
TION of the fee simple, fee tail,
the different varieties of tenan-
cies for life, and the term for
years is by the expiration of the
period indicated by the limita-
tion which creates them. The
tenancy from year to year is ter-
minated by a notice, of which
more will be said in describing
that interest; and the tenancy at
will by an indication by either
party thereto of a desire to end
it, save by statutory modifica-
tions likewise hereafter men-
tioned.

(2) ABNORMAL TERMINA-
TION, OR DESTRUCTION 15,
however, possible in the case of
all interests. This depends, it is
true, somewhat upon what is
meant by “abnormal” and
“destruction.” All estates less
than a fee simple can be de-
stroyed by their merger in a fee
simple. The fee tail may be de-
stroyed, or the entail “barred,”
by methods mentioned hereaf-
ter. The term for years may be
prematurely ended by the
landlord’s eviction of the tenant,
if accepted as such by the lat-
ter; or perhaps in very rare cases
by the tenant’s disclaimer, if the
landlord enforces a forfeiture.

From very early times life,
estates could be terminated by
the happening of a stipulated
event (p. 194); and such pre-
mature terminations seem to be
properly called abnormal. A fee
simple could be terminated, af-
ter 1535 by the device of a shift-
ing use, and after 1540 by that
of a shifting devise, prior to the
normal termination of the es-
tate. The executory interests
under the two statutes men-
tioned have been since those

dates standard conveyancing
devices, but their normality
seems nho reason for referring to
the termination of the fee simple
as other than “abnormal” and a
“destruction.”

(3) In view of the fact that
possession or (as regarded fu-
ture interests) seisin was for cen-
turies an absolute prerequisite to
the alienation of interests in
land, ALIENABILITY is naturally a
characteristic of all estates of
present possession except the
tenancy at will (p. 209). Alienabil-
ity includes liability to claims of
creditors of the holder of the es-
tate, and to partition among co-
owners (pp. 74, 268).

(4) The historic rule of our
law that possession, right or
wrong, is title against a wrong-
doer has been discussed at
length above (p. 55 et seq.). The
division of authority when no
mere possessor but a tenant for
years is the plaintiff, and the ac-
tion is not one to recover pos-
session but one for damages,
has also been noted (p. 59). A
like division of authority exists
regarding the right of the holder
of a particular estate to recover
damages for harm both to his
estate and to future interests
following it, and will be later re-
ferred to (p. 268).

There being no seisin of a
term for years, such interests
fell outside the feudal land law.
There were no “estates”

in them; they were not real
property, nor therefore “here-
ditaments” going on the owner’s
death to his heir, but personalty
that went to his personal repre-
sentative. Nevertheless they will
be discussed as real property
below.

Seisin was possible, in the
conception of a feudal age, only
of interests for life or of inherit-

ance. An estate of inheritance
was a fee. Estates for life and in
fee were regarded as suited to
the status of a free man in a feu-
dal society—so much so that
their grant by a lord to his villein
enfranchised him; they were the
“tenements” or holdings of the
feudal land system; such terre-
tenants were “freeholders,” their
tenements were “freeholds,” and
their interests were freehold es-
tates. And such they remain to-
day. However, since a tenant has
possession, and the distinctions
between possession and seisin
have fortunately been almost
forgotten, leaseholds are also,
today, universally known as “es-
tates.”

The estates recognized by
law are the fee simple, fee tail,
estate for life, terms for years,
tenancies from year to year, and
tenancies at will. They will be
discussed in this chapter as in-
terests of present enjoyment of
the land; in the following chap-
ter as interests of future enjoy-
ment thereof.

The English property legis-
lation of 1925 abolished, as le-
gal interests, all estates save the
fee simple and term for years;
but allowed all other estates to
continue as equities. The pro-
posed Uniform Law of Property
Act of the American Law Insti-
tute (1938) includes no alter-
ations in the traditional scheme
of estates. With only very slight
exceptions, this scheme has
long been treated by the courts
as complete and unalterable.
However, the resemblance be-
tween a fee simple and a long
term of years is certain increas-
ingly to raise problems; and has
already raised some, for ex-
ample, with reference to dower
in a perpetual leasehold.

It has several times been
mentioned that wrongful estates
may be created by wrongful con-



veyances, made by one who is
not the true or complete owner.
This was by far a larger chapter
in the old law than it is at
present (pp. 50, 371). Convey-
ances capable of passing inter-
ests other than those rightfully
held by the grantor became less
and less common after the in-
troduction of legal conveyances
to uses in 1535, all such being
“innocent,” because of the man-
ner of their operation (pp. 366,
396). Today all conveyances are
innocent in the sense that they
convey only what the grantor
holds. But an adverse possessor
today, like an ancient disseisor,
still holds an actual estate and
he may freely convey it all to
another, or create out of it lesser
wrongful estates, either of
present or future enjoyment,
subject to the infirmities of the
estate out of which they are cre-
ated.

(1) THE FEE SIMPLE. Fees be-
ing estates of inheritance, a fee
whose course of devolution was
simply to “heirs,” without quali-
fication, was a fee “simple.” Un-
der traditional rules of descent,
still respected on this point in
American statutes today, the
land descends to lineal heirs
(descendants) if such there be,
but subject to provisions vary-
ing in different states for a sur-
viving spouse or possibly par-
ents. In this last case it ascends,
though the old law never per-
mitted this. If there be no de-
scendants the property goes to
collaterals: that is, relatives de-
scended from an ancestor com-
mon to them and the decedent.
In this country (and in various
other “civilized” countries) de-
scendants, however remote, are
preferred to ancestors and
collaterals, however close. In
general, too, no limit is placed
on the degree of relationship
within which collaterals must
stand in order to inherit (p. 162).

Inheritance depends merely on
proof of relationship, as it does
in the case of descendants.

It was apparently assumed,
in the beginning, that a fee
simple would endure forever.
This axiom of the medieval law’s
mathematics of estates had im-
portant consequences. Today
we have abundant statistical in-
formation contradictory of such
an assumption. Heirs, both lin-
eal and collateral may soon die
out. In fact, escheat to the state
of fees simple for which no heir
can be found is familiar to news-
paper readers (cf. 247).

While the feudal system re-
tained vitality even the fee
simple of a tenant was not an
absolute estate: only the ulti-
mate chief lord, the crown, held
that. But the feudal system, as
already noted, never had any
reality on this continent. Colo-
hial socage tenants in fee simple
were virtually complete and ab-
solute owners (pp. 177—78).
Even, today, however, no owner
in fee simple has an “absolute”
interest in the sense that he may
do with the property what he
wills; it is subject to the control
of the state, in the interest of
his neighbors and of the com-
mon good, during his life and
at his death (p. 163).

A patent from the state, ac-
quisition by adverse possession
(which also results in an “origi-
nal” title, not that of the dispos-
sessed former owner), a convey-
ance by deed or a devise by will
from a former owner, are the
only present means of acquiring
an estate in fee simple. But the
conveyance by deed may be by
rule of statute construing or an-
nulling an attempted convey-
ance in fee tail (p. 191); and ina
few states an apparent life es-
tate may be held by a court to
be (or by statute may be made)
a fee simple because the life ten-
ant is given complete liberties
of consumption or an absolute
power of disposal.

It is exceedingly important
to note that a conveyance from
0 “to A and his heirs” is a con-
veyance solely to A. The words,
“and his heirs” merely delimit his
estate by indicating how it shall
devolve upon his death intes-
tate, if he then owns it. The heirs
take from him by inheritance,
not from 0; in the language of
the law they do not take as “pur-
chasers.”

Because a fee simple is one
that descends simply to heirs,
it was a positive requirement of
the common law that that word
of general inheritance must ap-
pear in the limitation creating
the estate by deed, although a
considerable latitude of expres-
sion, even inaccurate, was al-
lowed by the courts if it satis-
fied the main requirement. No
such rule was ever applied to
wills, the fundamental law re-
garding which was not devel-
oped in the courts of common
law; in their construction the
courts sought the testator’s in-
tent from all his language. The
common law rule was formerly
well established in this country
by judicial decision, but as a re-
sult of statutory reform the prac-
tice in dealing with deeds is now
that earlier established regard-
ing wills. There is, however, this
difference: that various statutes
make a conveyance “to A” (with-
out words of inheritance) pre-
sumptively a conveyance of a fee
simple, on the manifest ground
that the grantor intends to con-
vey all that he owns or (less cer-
tainly) has a power to convey.
This rule is wholly independent
of, although it well accords with,
the well settled rule that a deed
is construed against the
grantor. The common law rule
had in 1936 been wholly or
partly supplanted by judicial
decision or statutory rules in
forty-two states of this country.

The qualities of a fee simple
absolute may generally be indi-
cated by the statement that it is
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the fullest interest in land
known to the law, restrained
only by public policy affecting all
property rights. Some general
characteristics of the fee simple
as a possessory estate have
been referred to above (p. 184),
and others, shared with all other
possessory estates, will be
elaborated below (p. 224 et
seq.).

(2) THE FEETAIL This is a fee
that descends solely to direct
descendants or “heirs of the
body.” Its name is derived from
the fact that collateral heirs are
cut off (from taille, cut or
carved).

Before 1285, upon a convey-
ance “to A and the heirs of his
body,” the land descended as
limited, but it was held by the
courts that upon the birth of is-
sue A could convey a fee simple.
This made the estate, for pur-
poses of conveyance, a fee
simple conditional. However, the
grantor desired the land to re-
vert if the grantee’s lineal heirs
came to an end, and in his aid
parliament ordered in 1285 (by
the Statute De Donis
Conditionalibus) that such
should be the condition of the
grant, and strictly enforced. This
made the estate necessarily less
than a fee simple. The Statute
created the fee tail. The grantor
retained a reversion. The “rever-
sioner” thus favored was of
course in 1285 (before Quia
Emptores) a feudal lord. For cen-
turies a struggle continued be-
tween great landowners, who
sought to “tie up” land in their
families, and opposing forces.

For the creation of an estate
tail by deed it has always been
hecessary to include in the limi-
tation the phase “heirs of the
body,” or another phrase includ-
ing the word “heirs” and clearly
indicating lineal issue. As in the
case of fees simple, the phrase-
ology of wills was not so re-
stricted, and such words as “is-
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sue,” “descendants,” “in fee tail,”
served equally well. Entails may
be equitable as well as legal.

The fee tail might be a fee
tail general, in which descent
was to males if present, other-
wise to females; or a fee tail
male (or female) general, de-
scending respectively to all male
or female descendants; or a fee
tail special, in which descent
was restricted to issue, of either
of the preceding three varieties,
by a particular spouse of the
donee. There has been almost
no variation from the first type
in this country.

In our colonial period entails
existed in most of the colonies.
Today there are still large rem-
nants of them. In four states of
whose common law the Statute
De Donis is not a part, and in
which no similar local statute
exists (both exclusions being
doubtless based upon an opin-
ion that it is a medievalism), the
courts have held, or have de-
clared in dictum, that the fee
simple conditional exists (by
adoption of a common law an-
tedating 1285!). The normal es-
tate tail has in recent years been
referred to by statutes or recog-
hized in judicial decisions as ex-
isting in half a dozen states. In
three-fourths of all the states it
has been provided by statutes
or (in a few cases) by judicial de-
cision that limitations which at
common law would have created
estates tail shall create some-
thing else. The proposed Uni-
form Law of Property Act of the
American Law Institute (1938)
abolishes both the fee simple
conditional and fee tail, and pro-
vides that limitations formerly
creating them shall create a fee
simple.

The characteristics of a ten-
ancy in tail in possession differ
from those of possessory es-
tates generally as regards
alienability. The rights of credi-
tors attach to the estate, to the
limit of its alienability under lo-

cal statutes. A minority view,
evidently based on the minimum
power of the tenant, is that, in
the absence of explicit statutory
declaration to the contrary, the
creditors can reach no more
than the tenant’s life interest.
No interest in an entail can be
devised. The characteristics of
the five types of statutory and
judicial substitutes for the es-
tate tail vary from those of the
estate tail proper, and those of
each substitute type vary from
those of the other substitutes.

After the passing of De
Donis the tenant in tail of any
generation could for a time ef-
fectively deal with no more than
an estate for his own life. If he
attempted to convey the entail,
it was destroyed in his grantee
upon his own death and the en-
try of his heir, for the Statute
declared that his issue should
take. But this did not long re-
main true, for its inconveniences
were too great: for example,
leases made out of the entail
were prematurely cut off, for-
feiture for treason of the tenant
in tail was effective during his
life only. To convey more than a
life estate he must “bar the en-
tail,” that is, cut off the rights of
his descendants. Before 1506
the courts definitely established
the power of the tenant, if in
possession of the land (or act-
ing in collusion with the person
in possession), to destroy the
entail, particularly by a common
law conveyance known as a com-
mon recovery. It might seem
that to bar the heirs was entirely
to destroy the fee, so that noth-
ing could be conveyed. But the
courts were aiding the tenant in
tail, who wanted the fee but
wanted it free of De Donis. The
law, therefore, adopted the view
that barring the entail merely
destroyed a restriction upon a
fee simple, and held that a fee
simple was conveyed. However,
if a conveyance was employed
that was ineffective as a



disentailing assurance, the
grantee received a “base” fee
simple, defeasible on the
grantor’s death (at the option of
the issue). By a common recov-
ery the tenant could not merely
bar the entail but also destroy
all future interests limited there-
after. No tenant in fee simple
has ever been allowed to do
what was thus permitted to a
tenant in tail.

The pendulum swung the
other way when, about 1650, the
landowners acquired a far more
effective method of perpetuat-
ing control over the future of
their lands. This was by means
of a trust known as a strict
settlement, which could be per-
petuated indefinitely by having
the heir apparent of each gen-
eration join his father (under
adequate persuasion by the lat-
ter, if necessary, regarding the
former’s income or desires) in
making over the settlement, in
its original terms, for another
generation. An entail was ca-
pable of little variety of choices,
whereas in a settlement one may
express very freely preferences
among persons, and advance to
some extent one’s economic
predilections. Such strict settle-
ments played a vast part in
England’s social and economic
history, but in this country they
have been very little used.

So far as entails are still pos-
sible in this country they are
barrable by ordinary deed pur-
porting to convey a fee simple,
but, as at common law, not by
will. It is essential to the opera-
tion of a disentailing deed as
such that it contain the asser-
tion of an intent to bar the is-
sue. For no reason good in mod-
ern times (p. 64), some statutes
restrict disentailing powers to
tenants in tail who are in pos-
session or who act with the oc-
cupant of the land. Modern
disentailing deeds have the ef-
fect of the old common recov-
ery; the deed conveys an abso-

lute fee simple, not only destroy-
ing the entail but also all future
interests expectant thereon. The
employment of a conveyance
ineffective as a disentailing deed
still creates a base fee simple or
whatever other estate it pur-
ports to grant, defeasible on the
death of the tenant in tail.

(3) ESTATES FOR LIFE. Such
interests may be either for the
life of the grantee himself or for
the life of another person (pur
auter vie); or for the lives of two
or more persons. In the last case
the measuring lives may include
those of the grantor or grantee.
If the grantee be so included and
survives the others named he
thereafter holds a life estate of
the normal type. If he pre-de-
ceases them there then exists
what is seemingly a property in-
terest whose owner is dead.
This, initself, is not peculiar; but
the fact that the interest is non-
heritable (and being realty it
could not devolve as personalty)
is distinctly peculiar, and was
unpalatable to the dead tenant’s
creditors. The difficulties of the
situation have been generally
regulated by statute, but in dif-
ferent ways; and there are even
states which have not lessened
the original embarrassment. In
them, as at common law, any-
body may take the property as
ownerless, as a “general occu-
pant”; but possibly the heir, if
he be mentioned (unnecessarily
and improperly) in the creation
of the estate as one “to A and
his heirs,” might still have a
prior right as he had at common
law as “special occupant.” The
American Law Institute states
the present law as not recogniz-
ing the general occupant, pre-
ferring the special occupant,
and, in the absence of such,
passing the interest as personal
property.

The estate may be for a life
without qualifications, or it may
be one which, though it may

possibly endure for life, is sub-
ject to termination before the in-
dicated death by the happening
of another event. If not specifi-
cally so limited, it must at least
be, “an estate which cannot last
longer than the life or lives of
one or mote human beings, and
is hot terminable at any fixed or
computable period of time or at
the will of the transferror.” If so
terminable, it is an “estate for
life determinable.” The event
that terminates it may be one
whose occurrence is uncertain,
or may be one to the time of
whose certain occurrence no lat-
est possible date can be as-
signed. An illustration of the
firstis the exceedingly common
testamentary gift to a
decedent’s widow until her re-
marriage, which is a life estate
because she may never remarry;
and is indeed, usually expressed
in the will as a gift to her “for
life or until she remarries.” Simi-
larly, if the grants be “to A and
B during their marriage,” “to A
so long as he lives on Blackacre”
(even though he lives there at
another’s will), or “to A so long
as he remains away from Rus-
sia.” An illustration of the sec-
ond is a conveyance to A for life
if B shall so long live; which is
really an interest in A for B’s life.
But a grant to A for fifty years if
he (or B) shall so long live is a
term for years, possibly termi-
nable earlier by the death of A
(or B). The law does not deny
that a man may die before any
given date. But the gift in ques-
tion cannot be a life estate, be-
cause this would then be deter-
minable by the ending of the
term—an event certain to hap-
pen, and not merely at the lat-
est when, but only when, the
fifty years expire. The law re-
gards it as contradictory of a gift
for life to declare that it must
terminate within any definite
span of years, no matter how
long, and no matter how old the
grantee at the time of the grant.
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To refuse to assume that a man
will certainly die within a certain
period may seem in particular
cases foolish, and in fact noth-
ing even in medieval ideas and
conditions makes its origin
clear. It may well be wise of the
law, however, to avoid the com-
plications inherent in any at-
tempts to speculate upon life
expectancies.

Life estates may be created
by an individual’s conveyance
(which is, of course, really by
rules of law giving effect to such
conveyance), or by adverse pos-
session, or directly “by opera-
tion of law.” Dower rights, incho-
ate and consummate, and
curtesy rights, initiate and con-
summate, were creatures of the
customary law; but they have
been everywhere displaced by
statutory provisions for a surviv-
ing spouse, often under the old
names. Likewise created by op-
eration of law was the “estate for
life after possibility of issue ex-
tinct,” which arose in a tenant
in tail special upon the death of
the other spouse, by whom or
upon whose body issue was to
be begotten. The homestead
estate, purely statutory, origi-
nated in Texas in 1836.

Life estates were formerly
often created by a rule of con-
veyancing law when a grantor
intended to create a fee but
failed to use the words essen-
tial for the effectuation of that
purpose. A grant “to A” was
therefore (pp. 365—6) long held
to be merely a life estate, and
no evidence to show a contrary
intent was admissible. In “con-
struing” wills courts frequently
find life estates expressed
therein by implication. Some of
the situations in which this is
done have become so standard-
ized that they can be stated as
definite rules of property. The
basis of such constructions in
wills is usually an assumption
that the testator “must” have
wished to dispose completely of

his interests, and for the pur-
pose of effecting this supposed
intent. The creation of estates
by implication is not confined,
theoretically, to life estates, but,
practically speaking, it is so con-
fined.

The characteristics of a pos-
sessory estate for life present
two aspects. Its holder enjoys
the fundamental liberties and
rights common to all possessory
estates (p. 228), and is subject
to the restraints of the doctrine
of waste (p. 224). But, being only
part of a fee simple, the life es-
tate is necessarily followed by a
reversion or some other future
interest; and as the complete
title is in the owners of all exist-
ing interests the law has found
it necessary to restrain conduct
or require conduct of the life
tenant (that is, of the holder of
the possessory estate, who is
usually in fact a life tenant) in
various ways that fall outside
the doctrine of waste. These will
be mentioned in discussing fu-
ture interests (p. 267).

Of course. the life estate is
alienable, likewise partible, and
subject to the claims of the
tenant’s creditors. But this is
true only in a general way. Par-
ticularly the homestead estate
and estates of dower and
curtesy, have special qualities.

(1) LEASES AND LEASEHOLDS
The interests commonly called
“leaseholds” may in fact be cre-
ated by will, in which case they
are “tenancies” but are not,
strictly speaking, “leaseholds.”

Although, as already several
times noticed, leaseholds are
still personalty for purposes of
devolution upon their owner’s
death, they are for various other
purposes realty; and it may fairly
be said that the tenant’s inter-
est has been increasingly as-
similated to real property ever
since the actions available for

his protection ceased, five cen-
turies ago, to be personal. It is
therefore most properly dis-
cussed as realty.

A lease (sometimes called a
“demise”) is the act by which
there is created a leasehold in-
terest in land. In old law the
phrase “lease for life” was com-
mon, but of course livery of sei-
sin was required to create the
freehold. Today a deed can cre-
ate the interest, but “lease” is
hardly ever employed in refer-
ence to other than interests less
than freehold. Nor is it properly
used in referring to the grant of
incorporeal hereditaments (p.
432). If the interest be a lease-
hold at will or for a short term,
the act may be a “parol agree-
ment and entry”; that is, an
agreement that the interest
shall presently pass (not an
agreement to give it sometime
in the future), followed by a tak-
ing of possession. In the old law
this was required to be by an
actual entry except in cases
where the statute of uses gave
possession by execution of a
use (p. 259). In our present law
the requirement is unchanged.
In the United States the statute
of frauds of most states permits
only leaseholds of “one year or
less” or “less than one year” to
be thus created. To create a
longer term a writing is every-
where necessary, and although
by tradition this takes the form
of a sealed instrument of a
rather specialized type, such
formality is rarely a positive re-
quirement.

The essence of a lease is
twofold. On one hand there
must be the transfer of posses-
sion of the land from the lessor
to the lessee, the creation of a
possessory estate. Nobody can
be a tenant of land who has not
possession. One may find in
reputable books the statement
that the tenant lacks full legal
possession because the rever-
sioner who is “seised” has that.



This is an attempt to give to “sei-
sin” some meaning which it nei-
ther has today, nor ever had in
medieval law. Every part of the
law of landlord and tenant re-
futes such a fantasy. The tenant
has complete possession; the
landlord himself is a trespasser
if he enters, unless for inspec-
tion of the premises or to de-
mand rent or for other special
purposes, and under proper cir-
cumstances of time and manner.
Any dispossession of the tenant
from even a part of the premises
will eventuate, if he so wishes,
either in an eviction by the land-
lord or a surrender by himself
that terminates the tenancy. The
hecessity of possession in a ten-
ant is the distinction between
him and a licensee, or between
a “cropper” who is also a lessee
and one who has merely a crop-
ping contract, or between an
employee who is a mere occu-
pant and one who is a tenant.

On the other hand, the lease-
hold must be smaller than the
lessor’s estate out of which it is
created, for a lessor must be a
reversioner that is, he must have
the right to possession in the
future when the leasehold ends.
If the leasehold is created out
of a freehold it is, simply, a
leasehold; if created out of a
larger leasehold it is a “sub-
lease,” and there are two rever-
sioners, the immediate and the
“head” landlord. Nobody can be
alessor who is not a reversioner;
when all one’s estate is given
out there is simply a transfer or
conveyance of it (called an “as-
signment” if the interest trans-
ferred is a leasehold), and no tie
remains between grantor and
grantee. It is well settled that no
reversion is constituted, when a
tenant assigns his full term, by
reserving a right of entry, or a
rent different from that which he
himself is obligated to pay, or
by inserting new conditions.
Such cases are not subleases
but assignments.

Attention has been called
above (p. 177) to the relation
between the death of feudal ten-
ure and the free development of
the reversion. Since the latter
was the only legal relationship
that at all resembled feudal ten-
ure, and since the relationship
between lessor and lessee of-
fered most resemblance thereto
because of the payment of rent
(and perhaps other acts sug-
gesting feudal “services”), it has
become usual to say that “ten-
ure” exists between the “land-
lord” and the “tenant.” Even in
this situation the “tenure” is only
aword, really meaning no more
than that the tenant occupies
the land of (“holds” of) the re-
versioner. So, for example, when
the reversioner assigns, the one-
time requirement that the ten-
ant attorn to the assignee,
based on the feudal idea of a
personal relationship between
them, has in most of our states
become obsolete without legis-
lative action. When used in con-
nection with freehold estates, in
such phrases as “tenant in fee
simple,” the word “tenant” is a
mere feudal relic of no present
significance; he “holds” only in
the sense that he owns, as one
might be tenant of a piano. It
was once much more usual than
today to speak of a “lease for
life,” but the life estate was
rarely if ever called a “leasehold,”
nor is the relationship between
the reversioner and the holder
of any other estate than a lease-
hold known as “tenure.” The
word does no particular harmin
this part of the law.

The leasing instrument is
normally of double character.
First, it embodies a lease, which,
as just explained, is a deed that
conveys an interest in land. This
is the primary benefit accruing
to the tenant. Secondly, the in-
strument may contain all sorts
of contractual provisions, as well
as certain future interests in the
land reserved to the lessor in

addition to the reversion which
the law gives him.

These “contractual” ele-
ments, however, are also of a
double character, having both
contractual and property char-
acteristics. On the side of the
tenant there is almost always a
promise to pay rent. This is not
absolutely essential, for a land-
owner can make a gift of a lease-
hold interest in his land as well
as of the complete title. But rent
has always been the primary rea-
son for leases: they were favor-
ite medieval investments, free
from many insecurities that bur-
dened realty. Hence the saying
that “rent is incident to the re-
version,” although we shall see
they can be severed (p. 335).
One aspect of this, historically
considered, is that the right to
rent was originally a real right,
a right “in the land” the rent “is-
sues out of the land,” it is part
of the issues or profits of the
land. But today we think of it as
issuing from a purse; we cannot
feel the meaning of the old
phrases. However, remedies for
the collection of rent retain
traces of old-time real procedure
(p. 336). The tenant may make
various other promises—to re-
pair buildings, keep them in-
sured, not assign or sublet with-
out the landlord’s consent, lay
drains, rotate crops, etc. On the
other hand, the landlord may
make some of these or other
promises. Any covenants made
by the landlord are benefits, ad-
ditional to the leasehold, re-
ceived by the tenant. Covenants
made by the latter, and the con-
ditions upon their breach which
enable the landlord to deprive
him of the land, are the benefits
on the side of the landlord.

All these promises (“cov-
enants,” since they have for cen-
turies been almost invariably
under seal) have peculiar prop-
erty characteristics. Centuries
before the doctrine of third party
beneficiary arose in the ordinary
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law of contracts as an exception
to the contract doctrine that
hone may sue or be sued
thereon save the original parties
thereto, the doctrine developed
that such covenants in leases as
“touched and concerned the
land” ran with the land. And
since 1541 this has meant that
their benefits run to transferees
of the promisee’s estate
(whether the leasehold or the
reversion, which are of course
equally “land”), and their bur-
dens run similarly against trans-
ferees of the promisor’s estate.
These rights are highly peculiar.
They are generally treated as
property rights, and so rights in
the land of another—that of the
reversioner or of the tenant ac-
cording as one or the other
bears the burden. Yet the rights
are enforced by a contractual
action. However, in important
leases all important covenants
are stipulated to be also condi-
tions, for breach of which the
landlord may enter—although
the tenancy for years may be
ended upon the breach without
entry unless otherwise stipu-
lated. This right of entry is a fu-
ture interest, purely a property
interest.

An implied covenant of quiet
enjoymentis also present in ev-
ery lease. Such a covenant is
known as one “for title,” and no
covenants for title are implied
in conveyances of freeholds (p.
436). The tenant, however, may
sue thereon if he is evicted, ei-
ther by the landlord or by the
holder of a title paramount to
the landlord’s. The covenant
does not cover ouster by a mere
wrongdoer. Of course, the ten-
ant can recover in trespass dam-
ages for the entry; may bring
ejectment to recover posses-
sion; and can recover mesne
profits in trespass or in eject-
ment. In case of constructive
eviction (p. 222), he may some-
times have an injunction against
it as a nuisance. And, if he so

desires, he may acquiesce in
eviction and surrender his lease-
hold (p. 392).

The holding by the two par-
ties of different estates in the
land at the same time consti-
tutes a “privity of estate” be-
tween them, and is the most
important of their property re-
lationships. By the covenants
there is created between them
“privity of contract.” A clear dis-
tinction between the contractual
and property aspects of the leas-
ing instrument is most impor-
tant. A failure to make it has cre-
ated immense confusion (p.
392). No interest in land can be
created by mere contract; refer-
ences to leases as contracts
embody a fundamental mis-con-
ception.

When created by deed, chat-
tels real are rarely created oth-
erwise than alone and as estates
of immediate enjoyment. But it
is quite possible to give A, by will
or deed, a term of years with a
“remainder” to B thereafter (pp.
250). It is also possible, since
chattels real were never subject
to restraints of feudal tenure, to
create them in futuro—as by si-
multaneously giving interests in
land to A for 10 years, then to B
for 10 then to C for 50 years. The
terms in B and C are generally
called leases “in reversion,” be-
ing created out of the reversion,
though the name is not satisfac-
tory. But if a term of 20 years is
given to A, and however soon
thereafter one for 20 years (or
other period) is given to B, these
are called “concurrent” leases;
and whether B is intended to
have the rent incident to the re-
version on A’s lease, a part of
which reversion has been as-
signed to him, depends upon the
intent manifested in the second
lease. If B is given no benefits of
the part reversion assigned to
him, in effect there is no differ-
ence between his position in this
and in the preceding case.

In case of a leasehold cre-

ated to begin in the future, and
likewise in case a lessee who has
alease intended to begin imme-
diately has not yet entered, the
lessee is said to have only an in-
terest in the term (interessi ter-
mini). The idea is that only the
taking of possession creates
“tenure” and a “tenement” and
the “tenant” who holds it. This
is consistent with the require-
ment of possession as essential
to the constitution, today, of
what has been called above the
“leasehold.” Possibly under the
old law, there was also until en-
try no “estate.” But there is evi-
dence both ways in the law. The
intended tenant does hold a
lease, and he does have a right
to the possession, which should
and by the weight of authority
does suffice to sustain an action
of ejectment or a bill for an in-
junction against waste, and
which satisfies the law’s require-
ments (substituting possession
for seisin) for corporeal heredita-
ments, all of which in the old law
were estates. Moreover he can
alien his interest. It is far more
significant that the interesse ter-
mini was transferable in centu-
ries when choses-in-action were
not assignable, and when the
requirement of possession as a
basis for conveyances of free-
holds might have been expected
to influence conservatively the
transfer of chattel interests. The
interest has, it is true, other
characteristics which support
the view that it is not to be con-
sidered an estate. Its presence
between two freeholds will not
prevent their merger as does the
presence of a “vested” interest
(p. 257); nor is it vested in the
sense that such tenant can take
a release from the “landlord” of
the “reversion”; nor is it vested,
in the opinion of some, in the
sense that it is exempt from the
rule against perpetuities (p.
375). The law’s theory is un-
clear, but it seems permissible
to say that the holder of the in-



teresse termini, although not a
tenant, has an estate.

The strange idea is some-
times encountered in law books
that the tenant owns nothing,
but has only a right—which
sometimes is not even referred
to as a property right, but only
as a contract right—in the land
of another. Although this is ev-
eryday language, it is a fact that
even Austin conceded owner-
ship to a lessee.

(2) CLASSIFICATION. These
interests are known indifferently
as chattels real, tenancies less
than freehold, or estates less
than freehold. The first two des-
ignations are unexceptionable.
To the last hame exception
might be taken by persons who
cling to the feudal views that
recognized estates in freeholds
only. The name of leaseholds is
commonly used as synonymous
with the two preceding; but it
has already been remarked that
the interests in question may
equally well be created by will,
or by deeds that would not be
called leases.

The possible types of these
tenancies are three: the term for
years (certain), the tenancy from
year to year, and the tenancy at
will. Their characteristics will be
indicated below.

The so-called tenancy at suf-
ferance is no tenancy whatever,
but it certainly is an interest in
the land and a possessory es-
tate. A tenant of any type who
wrongfully continues in posses-
sion after the termination of his
tenancy is said to “hold over”
and to be a tenant at sufferance.
He does not “hold over” in the
sense that he continues to hold
the same estate; but only in the
sense that he continues to hold
possession. Because he entered
rightfully he cannot be sued as
a trespasser for breaking the
close; nor in trespass for mesne
profits until after entry by the
landowner. But he is in posses-

sion, for he is continuing the
acts, and with the requisite ani-
mus, that constituted his pos-
session while a rightful tenant;
and therefore has been allowed
since Coke’s time to sue strang-
ers for trespass. The possession
is necessarily adverse. If the
owner so elects, he may there-
fore sue him in assumpsit for
use and occupation, or in eject-
ment. The idea has been some-
what common that the circum-
stances preclude a claim by him
of possession “of right,” which,
it is assumed, is essential to
adverse possession. But that is
a misconception (p. 356). If the
landowner elects to waive the
wrongdoing then everywhere by
the will of both parties, and in
almost all jurisdictions by the
landowner’s choice regardless
of the wrongdoer’s will, he may
be made again a true tenant of
some type—for another year
(the most common view), or
from year to year, or for the term
of the original tenancy, accord-
ing to the view taken in a par-
ticular state—and becomes li-
able again for rent. And the
same is true of a tenant whose
lease is automatically extended
by failure to give notice of in-
tent to surrender, if he properly
does so but then holds over.

(3) TERMS FOR “YEARS” CER-
TAIN. These tenancies need not
be, literally, terms for years. The
nhame is employed to include
terms for months, which are very
common, for weeks, which are
rare, or for days, which are very
rare; and there is no reason why
shorter terms should not be
recoghized.

To create such a term there
must be a fixed date beyond
which it cannot extend—which,
it has been seen, distinguishes
it from any freehold; and it must
likewise begin at a definite date,
although this may be in the fu-
ture. But either or both of these
dates may be defined in the leas-

ing instrument by reference to
events whose date can be ascer-
tained at the moment of the let-
ting. So, for example, leaseholds
would presumably be good that
are for a number of specified fu-
ture holdings of dates definitely
ascertainable, as a leasehold for
three successive presidential in-
auguration days or for certain
holidays; to continue “during the
minority of A,” “for as many
years as A shall name,” “for as
long as the Woolworth building
has already stood.” But
leaseholds are not created if
stipulated to continue “as long
as the lessee shall continue his
present business,” or “until the
lessor shall sell the premises.”
A lease “for 100 years if the les-
see shall so long live” creates a
term of 100 years, the only un-
certainty being as regards the
date at which death shall end it;
but a like uncertainty attends all
leaseholds, since all are liable to
destruction at unpredictable
times by merger, forfeiture, or
surrender. On the other hand, a
grant to A so long as he shall
live cannot be a leasehold, both
because no term of years can be
that long, as already explained
(p. 194), and because the date
of termination is not
ascertainable at the time of the
letting.

A distinct beginning has
been made in fixing by statute
the permissible length of
leaseholds in agricultural lands,
and there are traces of a dispo-
sition to limit similarly, though
less rigorously, leaseholds in ur-
ban lots.

(4) TENANCIES AT WILL. A
tenancy at will is an estate ter-
minable at any time by either
landlord or tenant. But it must
be remembered that either a
freehold or a term of years may
be granted with a power in the
grantee to terminate it at will;
and the latter is not a tenancy
at will, since the power to ter-
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minate need not be held by both
parties.

Emphasis has already been
given to the fact that trespass-
ers and licensees, who have no
possession, must be distin-
guished from tenants at will,
who do have possession. The
acquisition of possession is a
matter of fact; a trespasser or
licensee may acquire it. But it is
an adverse possession unless
and until the landowner’s will
converts it into a tenancy at will.
However, mere silence and fail-
ure to object, mere acceptance
of the wrongful situation as a
fact, cannot, under the name of
“acquiescence,” constitute voli-
tion to substitute a rightful for
a wrongful holding; for if that
reasoning were allowed no ad-
verse possession could ever
ripen into title.

The tenancy may, of course,
be created by a formal written
lease, but such a mode of cre-
ation is rare. Since it is un-
affected by the Statute of
Frauds, it may be created by
explicit oral indication of its
hature or by merely giving pos-
session of the land. A contract
purchaser of land who occupies
before receiving a deed, a per-
son who enters as an intended
grantee under a supposedly
valid but in fact invalid deed, or
an in-tended lessee who enters
under a lease that fails, or a
negotiator for purchase or lease
who is given possession, are all
lessees at will. The same inter-
est is created when a formal
lease fails to specify the dura-
tion of a term thereby intended
to be given, or to specify the
nature of the tenancy.

Termination of the tenancy
could be accomplished at com-
mon law by giving written or oral
nhotice, or by any behavior giv-
ing reasonably clear equivalent
notice; or by doing any acts on
the premises inconsistent with
the tenant’s right to exclusive
possession and amounting,

therefore, to eviction of the les-
see. By statute or by judicial al-
teration of the common law,
probably at least half of the
states of this country now re-
quire a notice of some (varying)
length of time to be given by the
landlord, unless the parties
agree otherwise. The reason for
this is the right (thus truly a re-
ality in those states) to remove
annual crops (grains, garden
vegetables, etc.) planted and
cultivated by him, as emble-
ments. Such fructus industriales
are for most purposes treated as
chattels, under the statute of
frauds and otherwise. To refer
to them as “fixtures,” however,
is a misnomer. The annual prod-
ucts secured by labor from pe-
rennial bushes and trees, such
as berries, hops, and turpentine
are sometimes also classed
among emblements.

Subject to similar excep-
tions, the tenant may terminate
the tenancy by simply relin-
quishing possession, but not by
a notice without relinquishing
possession. Since the landlord
may end the lease, if he desires,
without reason, he may of
course do so if the tenant’s
waste or his disclaimer (p. 224)
or other ill behavior afford rea-
son. The tenancy is also ended
by rule of law if either party dies,
or if the landlord conveys all or
part of his title to all or part of
the land, or if it is transferred
by act of law for the benefit of
his creditors. In both cases the
explanation is said to be the
peculiarly personal relationship
of the parties, which ceases if
strangers become parties to the
title. That explanation is difficult
to reconcile with the view, taken
in a few jurisdictions, that the
tenancy continues, despite such
conveyances, until the tenant
learns of them. This last
amounts to requiring notice of
a volition to end the tenancy; a
volition then inferred from a
feeling that the entrance of

strangers into the relationship
should end it. Even less widely
supported is the view that the
tenant’s futile attempt to assign
his estate or to create out of it a
sublease (neither of which can
be done) destroys his estate only
when the landlord learns of it.

Of course, the tenancy at
will, likewise, does not pass to
the tenant’s personal represen-
tative upon his death, nor can it
be devised.

(5) TENANCIES FROM YEAR
TO YEAR. Such a tenancy is a
single tenancy, not a series of
yearly tenancies. This has sev-
eral important consequences,
particularly as regards the
landlord’s remedies for the re-
covery of rent. Although termi-
nable at the end of any year if
either party desires, it is very
unlike a tenancy at will because
it must always continue for at
least one year.

Unless in the first year no-
tice is given by one party to the
other that the tenancy shall end
at the expiration of that year the
estate continues; and so in ev-
ery subsequent year. In almost
all states the obligation to give
notice in order to be released is
reciprocal. At common law the
notice was required to be given
at least six months before the
end of a current year; in this
country statutes in various
states have required notices of
from one to three months. But
legislation has been abundant,
and there are peculiar varia-
tions, such as notice of a year,
power of summary termination
by the landlord at the end of any
year, or notice by the landlord
only. In the case of tenancies
from quarter to quarter, month
to month, or week to week, the
notice required is almost every-
where a full quarter, month, or
week. The parties may by con-
tract substitute their own pro-
visions on the subject.

These tenancies can be cre-



ated directly by act of the land-
owner, but they are usually cre-
ated “by operation of law” upon
a situation arising from acts of
the owner intended to have an-
other effect, and which are inef-
fective for the intended purpose.
It may be created directly by any
words sufficiently manifesting
an intent to do so. It has been
held that this requirement is sat-
isfied by such words as “for one
year... and an indefinite period
thereafter,” or “for one year . ..
and so on”; but in this case it is
clear that the first year is a term
certain, the other tenancy then
beginning.

The tenancy is also created
by a letting without indication
of its nature, or by a lease which
is for some reason invalid, if the
tenancy at will thus created is
followed by the payment of rent
for a year or as part of a year’s
rent. This result should be held
to rest upon a mere presump-
tion that the rent is paid and ac-
cepted with an intention consis-
tent therewith. It should be re-
buttable, therefore, by evidence
that the rent is given and ac-
cepted as rent under a tenancy
at will that shall last at least for
the period for which such rent
is paid; and this would presum-
ably everywhere be so held, al-
though the other result is con-
stantly stated as one inevitably
following from the stated facts.
Any tenancy at will, whether cre-
ated as above assumed or oth-
erwise, can probably be made
the basis of a tenancy from year
to year except in two states, in
which a tenancy at will (or at
least one arising from an at-
tempt to create orally a tenancy
which the local statute of frauds
requires to be created by writ-
ing) cannot be transformed into
any other interest. And the ac-
tual payment of rent, being only
evidence of intention, any other
evidence to the same effect will
serve for the same purpose.
When a term of years expires the

parties may agree upon a re-
newal, and this is ordinarily re-
garded as one from year to year,
though sometimes it is held to
be a tenancy for a year, and in
the exceptional states just men-
tioned a tenancy at will.

The tenancy from year to
year is assignable and passes to
the tenant’s personal represen-
tative upon his death, and nei-
ther these transfers nor similar
transfers of the landlord’s rever-
sion affects the tenancy. Upon
death of the landlord, whether
his reversion goes to his heir or
personal representative de-
pends upon whether it is a free-
hold or a chattel real. For not
only may a tenancy from year to
year be created out of a term for
years: it has even been held (in
England at least) that a tenant
from year to year can give out
of it a sublease for years certain
or from year to year, and in ei-
ther case retain a reversion; the
sublease, however, being neces-
sarily subject to premature ter-
mination by the termination of
the tenancy out of which it was
granted.

(6) RELATIONS OF THIRD
PERSONS. The very special
consequences which follow
transfers of the term of years or
a tenancy from year to year call
for special comment.

Assignment of the reversion
is traditionally made by formal
deed. That of the leasehold is
made by any writing (to satisfy
the requirement of the statute
of frauds) manifesting the intent
to transfer the whole estate; and
this is usually indorsed on the
lease. A leasehold that can be
created orally can almost every-
where be orally assigned. Either
reversion or leasehold may be
assigned by operation of law,
particularly upon the death of
the owner, under executions,
and in bankruptcy proceedings.
Precisely what is assigned by the
reversioner is sometimes diffi-

cult to say. The distinction be-
tween successive and concur-
rent leases has been adverted
to, and it was noted that in case
of the latter the transfer of the
reversion may or may hot in-
clude a transfer of the right to
the rent (pp. 200, 203). A trans-
fer by the reversioner stated as
one of the “lease” can only mean,
properly, benefits under the
lease as distinguished from, and
severed from, the reversion to
which they are normally inci-
dent.

The reversioner may assign
his entire reversion in all of the
land, which amounts merely to
a transfer of his title or change
of ownership; and of course it
is unimportant whether the con-
veyance speaks of reversion or
of land. He may do the same as
regards part of the land, which
has the same meaning as re-
spects that portion. He may as-
sign part of the reversion in all
of the land; as when a fee simple
reversioner gives out a life-es-
tate only. In this case the as-
signee (sub-reversioner) holds
an estate of limited and subor-
dinate duration and is owner for
a limited time, while the origi-
nal (or head) reversioner re-
mains ultimate and general
owner. A similar result follows
as to part of the land if part of
the reversion is assigned in a
portion only of the land. Like-
wise, the leaseholder may assign
his estate; but here the word “as-
signment” is held to a restricted
meaning. He “assigns” only
when he transfers his complete
estate or term, in either all or
part of the land. He “sub-lets”
when he transfers only part of
his term in all or part of the land.
In case of assignment the as-
signer becomes tenant of the
original landlord as regards all
or part of the land. In case of a
sublease, the original tenant
becomes a reversioner and a
landlord; the sublessee is the
tenant of his assignor, not of the
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head landlord.

Very important conse-
quences attach to these distinc-
tions. Reference has been made
before (p. 201) to the covenants
which constitute the portions of
leasing instruments which are
contractual in form, and the con-
ditions subsequent imposed
upon breach of covenants vitally
important. The burdens of the
reversioner’s covenants run
against all transferees of the re-
version, in whole or in part, as
above enumerated. The benefits
of the tenant’s covenants, and
of conditions subsequent im-
posed upon their breach, run in
the same manner. But it is very
different on the side of the ten-
ant. The benefits of the
reversioner’s covenants run only
to, and the burden of the
tenant’s covenants run only
against, the tenant’s assignees.
But the burden of conditions
imposed upon breach of the
tenant’s covenants run also
against his sublessees. Such
conditions are rarely attached to
covenants made by the rever-
sioner.

It has earlier been noted (p.
201) that those covenants of the
parties run which “touch and
concern the land.” A covenant
“touches and concerns the land”
when it touches and concerns
the covenantee through the
land; which it does when of such
nhature that its benefit to him re-
sults with sufficient directness
from the effect upon the lease-
hold estate of its performance;
in other words, when he receives
the benefit of performance with
sufficient directness through his
relation to the land. If the ben-
efit concerns the covenantee in
this sense the burden concerns
the covenantor. What is “suffi-
cient directness” only accumu-
lated precedents can show (p.
297 et seq.). Covenants to pay
rent, manure the land, rotate
crops, repair buildings, insure
premises and use insurance

money upon the premises, re-
new the lease, and to sell the
land to the lessee if he elect to
buy, have, for example, been
held to satisfy the requirement.
The contrary view has been
taken of covenants to pay money
to strangers, not to open near
by a business competing with
the covenantees, to keep up
milk routes served by the cov-
enantee while operating a
creamery leased to the covenan-
tor. A covenant that does not
“touch and concern” the parties
through the leasehold relation
is said to be collateral thereto.
When a covenant relates to a
thing as yet not existent (as a
covenant to plant and prune
hedges), the old law was that
assignees were not bound un-
less the covenantor expressly
covenanted for himself “and as-
signs.” On this point the present
law is much divided, with a
growing tendency to ignore or
repudiate the requirement that
assigns be “mentioned.”

The landlord’s implied cov-
enant for quiet enjoyment (p.
202) also runs with the land.

The covenants are said to
run “with the land;’ and are also
said to run “with the land and
the reversion.” Either phrase,
covers all the transfers of both
leasehold and reversion. As
rights in and over things are,
strictly, the “property” with
which law deals, the reversion
and leasehold are both land in
a legal sense and their holders
are landowners, although the
tenant’s ownership includes
possession of the physical land.

Contract continues to unite
the original contracting parties
throughout the life of the stipu-
lated tenancy, regardless of as-
signments of either interest. The
privity of estate uniting the
original parties necessarily
ceases when one of them has
parted with all his interest in the
land. A similar privity of estate
is immediately created, however,

when either reversion or lease-
hold is assigned, between such
assignee and the other original
party. And privity of contract
likewise exists between these,
and likewise between respective
assignees of the reversion and
the leasehold, for the statement
that a covenant “runs” means
that the assignee becomes as
truly a party to the contract as
were the original parties them-
selves. Finally, it is to be noted
that the promissory benefit and
burden that thus runs with the
land on either side (that is, with
either estate) does run, literally,
with it; so that no transferee
enjoys the one or bears the bur-
den of the other longer than he
retains the estate—or, in other
words, no longer than thereis a
privity of estate to which heis a
party.

Two comments upon the last
statement are necessary. First,
this is true unless an assignee,
in consideration of the assign-
ment to him, explicitly agrees to
perform the covenants; and tak-
ing a leasehold “subject to” cov-
enants in the lease is not a
promise to the- assignor to per-
form them, much less a prom-
ise to do so after parting with
the leasehold. Moreover, the
landlord can not hold the as-
signee on such a contract with
his assignor except in jurisdic-
tions recognizing the third party
beneficiary doctrine. Second,
“privity of estate’ does not mean
that the assignee must enter
upon the premises. He has the
estate, or title, by the assign-
ment.

The above results may, of
course, be altered by the re-
cording acts. A lease will be de-
stroyed if a subsequent pur-
chaser takes title to the rever-
sion, or another person be-
comes tenant under a later
lease, for value and without no-
tice. But leases, except short
terms (and of course tenancies
at .will), are generally within the



recording acts; and the record,
and usually the tenant’s posses-
sion as well, will give notice.
Transferees of the reversion
must take subject to leases that
are not within the recording
acts, as incumbrances upon the
title.

The common law actions
available to the parties were
based upon the relationships
just stated. These still control
the remedies available except so
far as statutes have given al-
tered remedies for the collection
of rent. The landlord could sue
for the rent in an action of debt,
that being based upon privity of
estate because of the medieval
conception of rent as something
issuing out of the land, owed by
it, and owned by the reversioner.
Debt could not be used against
the original tenant after assign-
ment, nor against any assign af-
ter he had passed the leasehold
to another, except for rent that
had become due while the de-
fendant was in enjoyment of the
land.

On other promises than that
to pay rent the reversioners
were confined to the contractual
remedy; and on the tenant’s side
only covenant was available, for
no promise made by the land-
lord could be the basis of a real
action. Covenant was available
to the landlord or any assign of
the reversion, against the origi-
nal tenant, throughout the du-
ration of the term, for non-per-
formance of the promise to pay
rent or of any other promise. It
was available to these plaintiffs,
however, only for breaches oc-
curring while they were entitled
to the benefit of the promises
sued upon—in other words,
while they respectively held the
reversion. Against assignees of
the leasehold covenant lay only
for breaches that occurred while
they respectively held that inter-
est. The tenant or his assign
could sue the original rever-
sioner, as covenantor, through-

out the duration of the term. But
no assign of the reversioner was
liable for breaches other than
those occurring while he held
the estate.

The liability of the original
covenantors for breaches of
their promises made by assigns
of their estates is said to be sec-
ondary, and that of the assign-
ees primary. This is the result
of grafting equitable views upon
legal doctrines. The original par-
ties promised, therefore they
may be sued; but if they pay they
may sue for reimbursement the
assignees who failed to fulfill the
covenants. As between original
and later promisor (for the as-
signee does promise when the
covenant runs), the former is
only a surety. If equitable doc-
trines are even farther adopted
in the law procedure, the origi-
nal covenantor can have exon-
eration, compelling suit to be
defended by (or even brought
first against) his assignee.

When a lessee dies, his per-
sonal representatives are liable,
as such, to the extent of his as-
sets for breaches of his express
covenants in the lease. They are
also assignees of the leasehold
by operation of law, and person-
ally suable on the covenants;
but their personal liability (since
they are only involuntary as-
signs by acceptance of the rep-
resentative office) is limited. The
same is true of covenants by the
reversioner. As regards his im-
plied covenant for quiet enjoy-
ment, however, that is held to
bind only by privity of estate,
and the personal representa-
tives are not liable for its breach.

If a tenant covenants not to
assign without the landlord’s
consent, and an assignment is
made with consent, by the de-
cided weight of authority the
covenant is not discharged but
is a continuing obligation that
runs with the land. The tenant,
however, despite his covenant,
has the power to make an effec-

tive assignment without con-
sent, for he holds the estate, and
a man may in general transfer
his property. Moreover, since
the covenant runs, it binds suc-
cessive assignees, whether
rightfully or wrongfully made
such. There is merely liability in
damages for breach of the cov-
enant.

(7) RENT. Some points re-
garding rent should be given
emphasis.

In the first place, not all pay-
ments due from a tenant are
rent. The old conception of rent
has here left curious dis-
tinctions. If there be a covenant
to pay taxes to or for the land-
lord, or to pay amounts toward
the value of improvements made
by the latter, these are not rent,
for they did not issue as profits
from the land; the obligation is
not of the land, but personal. If
the tenant contracts to pay pe-
riodical sums for the enjoyment
of easement or profit rights in
Greenacre, granted to him at the
same time as his leasehold in
Blackacre, rent does not include
such payments, because m me-
dieval thought it could not is-
sue out of an incorporeal her-
editament. Finally, if one be
leased land with livestock or
implements or a furnished
house thereon, money paid in
consideration of the use of these
various chattels is not rent, be-
cause there is no lease of them
but a bailment, and because rent
cannot issue out of chattels. A
layman, accustomed to hear of
the “rental” and “leasing” of type-
writers and evening dress is sur-
prised by such distinctions. Even
lawyers frequently ignore them
in drawing leases. All of these
points are important, however,
because the landlord’s extraor-
dinary remedies are strictly for
rent alone, and their misappli-
cation is both unproductive and
expensive in procedural costs,
if not in liability for damage
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caused by misuse of an action.
Despite the preceding state-
ments, however, of common law
principles, the landlord may be
given by statute a lien for “rent”
including various payments
such as those indicated.

The lease may make pay-
ment of rent a condition for
whose breach forfeiture may be
enforced by entry under judg-
ment in ejectment, or may even
create the leasehold with a con-
ditional limitation which termi-
nates it immediately upon mere
default in paying rent. In the lat-
ter case, a more summary rem-
edy to recover possession would
generally be available.

Another point of importance
turns upon the legal rule regard-
ing the time when rent “ac-
crues,” or becomes due and pay-
able. Rent is not regarded as
gradually accruing daily up to
the moment set by contract or
legal tradition for payment. No
part is due until the very end of
the due day. The rent being due
only at the end of the rent day,
if the landlord evicts the tenant
or, in a tenancy at will, termi-
hates the tenancy during that
day, no rent whatever becomes
due; or if on that day the rever-
sion is assigned, the assignee
takes all the rent; or if the land-
lord dies between two rent days,
his heir (as assignee by law of
the reversion) will take all rent
accruing at the next rent day.
(But the right of action to re-
cover to rent accrued at a past
date would pass to the personal
representative in such a case).
This was the common law. It rec-
ognized no apportionment of
rent “as to time,” that is, as to
time when due. In about a third
of our states the rule has been
changed by statute as regards
leases for years; and in more
than half the states as respects
apportionment between a life
tenant and the holder of a fu-
ture estate following it.

Apportionment of rent “as to

amount” was always recognized
by the common law, both as re-
gards the duty to pay and the
right to receive. If the land is
held by several persons, the
original tenant and assignees,
each portion of land owes a cor-
responding amount of rent, for
which, as we have seen, the real
action of debt (or a modern
equivalent) lies; and the contrac-
tual obligation of each tenant is
similarly limited, although not
that of the original tenant and
covenantor. But the extraordi-
nary remedies of the landlord,
for the collection of defaulted
rent by distress or forfeiture,
could not be limited under the
old law to portions of the land
as divided. Likewise, if the rever-
sion in different portions of the
land is held by several persons,
they are entitled to cor-
responding portions of the rent.
Or the landlord, while retaining
all the land and part of the rent
may grant to another person a
distinct fraction of the rent, di-
viding this as the land is divided
in the other case. Or the rever-
sioner may keep all the land and
the reversion, but grant all the
rent to several persons—in
which case the rent is com-
pletely parted from the rever-
sion to which it is ordinarily “in-
cident.” In these cases the right
to receive rent is apportioned.
Rent may be extinguished or
suspended in various ways. The
landlord may release to the ten-
ant the right to collect rent from
any part of or from all of the
land; and in the former case
there is simply a reduction of
rent, which is conceived of as sill
owing by the entire premises,
contrary to the apparently in-
tended meaning. This release is
a deed which conveys a real
right. If the landlord evicts the
tenant from even part of the pre-
mises the entire rent is sus-
pended while eviction contin-
ues; and there is no liability for
rent accruing at due dates in

that interval. An eviction under
paramount title has the effect,
nhecessarily, of extinguishing li-
ability to the former landlord.
When the rent is payable in ad-
vance for the period during
which eviction by the landlord
occurs, the better view is that
the tenant can only be reim-
bursed in fixing damages in a
tort action for the eviction; but,
unjustly, when there is eviction
by one holding paramount title
no remedy against the former
landlord exists. Although in
case of eviction by the landlord
from only part of the premises
there is no apportionment of the
rent, if such eviction is by one
holding better title there is an
apportionment in the sense of
an absolute extinguishment of
part and consequent reduction
of the total rent. A taking of the
land under eminent domain
should have the same effect.
Eviction need not be an ex-
clusion—whether a withholding
of possession when occupancy
should begin, or later—com-
pelled by force. The tenant may
refuse to enter or may subse-
quently voluntarily leave be-
cause the landlord fails to per-
form covenants essential to an
occupancy of the nature agreed
upon by the parties. Such “con-
structive” evictions are numer-
ous. Leases having once been
almost exclusively for agricul-
tural purposes, and the law be-
ing still controlled by the idea
that rent is owed by the land, it
is still the predominant view that
when land is let with buildings
thereon the destruction of the
latter neither extinguishes nor
reduces the rent. But this is gen-
erally held not to apply to an
apartment or house leased
solely for residential purposes.
The situation should be covered
by an express stipulation in the
lease. In approximately a third
of our states statutes relieve the
tenant of liability, totally or par-
tially according to circum-



stances, with distinctions be-
tween destruction, mere dam-
age, and damage rendering
buildings untenantable.

The normal remedies for the
recovery of rent at common law
were debt and covenant, as-
sumpsit being used upon un-
sealed promises to pay a rent
(which must be a sum certain)
or to pay the reasonable value
of the use and occupation of
land. In the latter case the occu-
pant must be a possessor, in
other words a tenant, and very
often he is merely a permissive
possessor or tenant at will. The
distinctions between these rem-
edies somewhat affect proce-
dure today where here is only
one civil code action. At com-
mon law the reversioner could
seize and hold (distrain upon)
chattels on the land belonging
either to the tenant or to strang-
ers and even, under statutes,
sell them. Even in states which
still recognize this remedy it is
now assimilated to attachment,
the seizure being made, and
subsequent procedure con-
trolled, by public officers, and
not by the landlord. But the right
of distress did not include any
right in the chattels preceding
actual distraint. They could be
removed from the premises.
Nevertheless, without the aid of
statutes, the courts sometimes
treated the landlord’s right of
distress as a “lien” in the sense
of giving priority over other
creditors. Modern statutes in
many states go farther. Speak-
ing loosely, they give the land-
lord a lien upon any crops grow-
ing on the land, or chattels of
the tenant kept thereon. This
“lien” includes a power of sale
for reimbursement, and of
course it is the basis of priority
of right from the moment of its
inception. Sometimes the lien
covers not only rents but the
value of supplies furnished and
advances made to the tenant.
Statutes in probably all states

also give the landlord summary
actions both for ousting wrong-
ful occupants and for collecting
rents.

(8) ABNORMAL TERMINA-
TION. The three non-freehold
estates just described normally
terminate as already indicated:
the term for years by the expi-
ration of the term, the tenancy
at will by the expression at any
time of either party’s volition,
the tenancy from year to year by
the common law notice of six
months or its local statutory
substitute. Any tenancy, how-
ever, is liable to termination in
two other ways which, since they
are not inherent in the charac-
ter of any particular estate, and
are also actually exceptional,
seem to be properly described
as abnormal. Neither of them is
confined in its application to
leaseholds, and both will be later
referred to with more particular-
ity. These two modes of destruc-
tion are merger (p. 257), particu-
larly by release of the reversion
to the tenant or surrender of the
tenancy to the reversioner, and
forfeiture by disclaimer.

But disclaimer seems to be
obsolescent, perhaps obsolete.
The tenant may, it is said, “for-
feit” his estate if he either di-
rectly or indirectly and with rea-
sonable clarity brings to the
knowledge of his landlord his
repudiation of the latter’s title,
and refusal any longer to recog-
hize his occupation as continu-
ing thereunder. To a layman,
such a disclaimer would seem by
its very name to indicate that the
estate ends by the tenant’s voli-
tion. But the law does not per-
mit any estate m land to be de-
stroyed by mere repudiation or
abandonment. If here destroyed
at all it must be by forfeiture. It
is highly doubtful whether such
a disclaimer as described, or
even one made by formal affir-
mation during judicial pro-
ceedings, can serve today (as it

once did) as cause for the
reversioner’s forfeiting the
leasehold. If, in addition to the
disclaimer, the tenant remains
on the land claiming the fee
simple, he is still tenant if the
landlord elects so to regard him,
though the latter is free to bring
ejectment against him immedi-
ately as an adverse possessor.

(1) WASTE. Waste was origi-
nally any treatment of the land
by the holder of a particular es-
tate therein other than an entail
(one of many special favors
shown to tenants in tail) which
did damage to the immediately
expectant estate of the rever-
sioner or remainderman. Today
the law protects not only them
but various other persons who
hold either rights of enjoyment
subsequent to those of the
wrongdoer, or of immediate en-
joyment concurrent with his
own; but not all persons falling
within those descriptions.

The words “damage to the
estate” do not mean mere eco-
nomic loss to the holder of the
expectant estate; they include
violations of his rights causing
no actual harm. In early law any
use of the land that altered its
hature, as by cutting timber and
making woodland into meadow,
or converting meadow into ar-
able, was waste, even though in
the course of good husbandry;
presumably because such acts
endangered the title by affect-
ing essential descriptive fea-
tures of the land, rather than
because they might at times be
economically detrimental. Even
changes that were clearly eco-
nomically beneficial might nev-
ertheless be “meliorating” waste.
Such positive acts of misfea-
sance as those above indicated,
or tearing down buildings, sub-
stituting new buildings of a dif-
ferent kind, or opening or work-
ing mines, have been called “vol-
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untary,” but it would seem pref-
erable to describe them as ac-
tive waste, or waste by commis-
sion. They are scarcely more
voluntary than waste by permit-
ting buildings or other struc-
tures to fall into disrepair by
neglect; although a difference is
discernible when there is de-
struction by fire. Such waste is
generally known as “permissive,”
but may equally well be desig-
nated as negligent or passive,
or waste by omission. The
settled construction of two very
old statutes on waste (of
Marlbridge, 1267, and of
Gloucester, 1278) was for cen-
turies that they covered both va-
rieties of waste. There is little
authority until very modern
times for the view that tenants
for years are not liable for pas-
sive waste, or that any liability
therefor is based upon the viola-
tion of covenants to repair. Nei-
ther limitation has authoritative
standing in this country.
English law two centuries
ago ceased to impose liability
for accidental fires as constitut-
ing permissive waste, and by in-
heritance or adoption that is the
law of this country. Neither En-
glish nor American law, in their
modern stages, classifies under
permissive waste damage done
by strangers. The Restatement
of Property by the American Law
Institute states the duty of a
beneficial life tenant as being
one “to preserve the land and
structures in a reasonable state
of repair,”—or, stated otherwise,
to prevent “substantial deterio-
ration”—to the extent that his
net income from the land over
other carrying charges is “suffi-
cient.” But this is subject to ex-
ceptions made in the creation of
the particular estate, which may
have made it one without im-
peachment for waste,” likewise
to exceptions of accidents, ex-
traordinary forces of nature, and
acts of strangers. It is supposed
that very similar principles de-

fine the duty of the tenant for
years. The tenant may be freed
from liability not only by the
words creating his estate, but
also by covenants to repair
made by the reversioner; and a
license by the latter for the do-
ing of the acts will of course bar
an action by him for their con-
sequences. The first form of re-
lief is common in the creation
of estates for life, certainly at
least excessively rare (if ever
found) in grants of terms; the
second form of relief is common
in leases for years.

But many difficulties remain.
Among them, in the field of ame-
liorative waste, are the obstacles
in the way of interior alterations
of old hotels and other urban
buildings, held under long
terms of years, in order to make
them more profitable without
buying at perhaps an exorbitant
price the consent of the lessor.
With reference to a tenant for life
the Restatement of Property
states his duty as “not to change
the premises . in such a man-
ner” that the owners of expect-
ant estates “have reasonable
ground for objection thereto.”
Under that principle, the old-
time examples above given of
alterations in the character of
land, if made “in accordance
with the practices of good hus-
bandry,” should not be waste
today; and alterations in a build-
ing should not be waste if they
are so clearly demanded by a
complete change of conditions
that an owner in fee simple
would “normally” make the same
changes.!

The Statute of Gloucester
provided that tenants for years
or life, including estates of
curtesy and dower, should for-
feit their estates and pay treble
damages for commission of
waste. In about a third of our
states the rule of treble dam-
ages exists today. Forfeiture is
probably nowhere exacted un-
less for malicious waste, and

then rarely, or when the total re-
maining value of the
defendant’s estate is needed to
offset damages.

A landlord’s protection
against waste by a tenant at will
has never been covered by the
old action of waste or its mod-
ern derivatives, but is afforded
by damages in an action of tres-
pass after entry. Such a tenant,
moreover, is liable for active
waste only, termination of the
tenancy being an adequate pro-
tection against waste by neglect.

Waste by a guardian on
lands of his ward comes down
from medieval times. As stated
above, modern statutes have
extended “waste” to include vari-
ous other situations outside the
original common law concep-
tion. The most important of
these gives protection to per-
sons holding rights of present
enjoyment equal to those of the
wrongdoer in possession, as co-
owners with him. Similarly a pur-
chaser at an execution sale may
be protected against waste com-
mitted thereafter, before he re-
ceives possession, by anybody
in rightful possession. Regard-
less of any other relation be-
tween the parties, the tendency
is to protect any person whose
rights of enjoyment are threat-
ened by acts of a rightful pos-
sessor.

Equity greatly altered the
law of waste, creating “equitable
waste” in two ways. A life ten-
ant unimpeachable at law by the
terms of his grant might never-
theless be enjoined by equity
from doing acts destructive of
the inheritance. It allowed him
to do what was waste at law pro-
vided he was not unconscio-
nable in his use of the privilege.
Equity also enjoined some acts
as waste which were not at all,
or only in a different sense,
waste at law. Thus, the cutting
of oaks, they being timber trees,
was waste at law, but equity
would enjoin the cutting of any



trees (usually oaks) planted for
ornament of the estate, because
in fixing damages at law account
could only be taken of their tim-
ber value. Substantially, legal
waste is cut down; in effect there
is no legal right to do equitable
waste (p. 105). Of course equity
will not enjoin ameliorative
waste.

(2) “NATURAL RIGHTS.” Ev-
ery holder of an estate of
present enjoyment in land,
whether an estate of right or of
wrong (p. 186), has certain fun-
damental liberties of enjoyment,
and rights against occupants of
neighboring lands which protect
him against interference there-
with. The liberties and rights are
traditional constituents of his
possessory title. They were for-
merly frequently called “natural
easements,” and are now gener-
ally known as “natural rights.”
The first term is inappropriate
because even the protecting
rights are not, as are easements,
rights in another’s land. As for
the second term, it is a survival
from times when doctrines of
Natural Law colored legal lan-
guage; neither the liberties nor
the protecting rights are in any
special sense “natural,” although
certainly the former are nearer
to men’s conception of a “state
of nature.” The distinctions be-
tween natural rights and ease-
ments, and their relation to both
easements and licenses will be
again referred to (pp. 277, 328).

The liberties in question are
four in number.

(a) The firstis the liberty to
enjoy his land unmolested by
others, protected by a right to
exclusive possession. Enough of
this has already been said in
various places. The right is ab-
solute: the unauthorized protru-
sion of a fist or a horse’s hoof
into the close, passage of a bul-
let through the air, or of a bal-
loon, have been held trespasses.

A wire strung through the air-
space is more than a trespass:
it is a dispossession for which
ejectment will lie. Intention has
nothing to do with the doctrine.
One who in the dark steps inad-
vertently upon his neighbor’s
land is a trespasser, although no
litigation is likely to result. The
recent development of aviation
has for the first time caused us
carefully to consider whether
such absolutism of private right
is today desirable, at least as re-
gards the airspace. Special cir-
cumstances under which even
the surface of another’s land
may be entered upon without
subjecting oneself to liability for
trespass have already been men-
tioned (p. 16).

(b) The second liberty is that
of enjoying the surface of one’s
land as nature left it. This is
known as the right to lateral and
subjacent supportfor land in its
natural state. Each landowner
may dig in his own land subject
to liability for violations of his
neighbor’s right of support. The
right is absolute in nature. Any
subsidence, however slight, vio-
lates it; no minimal limit has
ever been set to the amount of
disturbance required to consti-
tute the wrong save, apparently,
by one English case that has
been substantially overruled,
and a very few American cases.

The wrong is done when the
surface actually falls, and the
statute of limitations then be-
gins to run against the right of
action. Each new fall gives rise
to a new cause of action, and the
general view is that recovery
must be had in one action, when
brought, for both past and pro-
spective damage caused by that
subsidence. The measure of
damages is ordinarily the
amount by which the value of
the land is diminished by the
subsidence. To differentiate be-
tween individual subsidences
and their respective effects is

manifestly a matter of specula-
tion by the jury.

The burden of sustaining
particular premises in their
natural state, whatever their
form or size, and whatever their
distribution among different
owners at one or at different
times, rests upon so much of the
surrounding land (regardless
likewise of its ownership or
transfers thereof) as would in its
natural state suffice to support
the other. Apparently this must
be a band of varying width, de-
pending upon the solidity of its
own constitution (of rock, sand,
etc.) at different points, and like-
wise upon the similarly varying
constitution of the land to be
sustained. One can have but the
vaguest idea of the actual situa-
tion. Decided cases thus far
throw almost no light upon de-
tails. If A’s land has been mined,
this can only lessen the physi-
cal burden of supporting it. It
does not at all affect the legal
duty of supporting the land as
it was in a natural state, which
duty is the same after the min-
ing as it was before; but the
“weakening” will affect subse-
quent negligence of neighbors
regarding buildings on the
weakened land. If B’s adjoining
land is thereafter mined and A’s
land nevertheless does not fall,
that does not conclusively prove
that A’s zone of natural support
for his land in its original heavy
state is still intact; for A’s land
is not in its natural state, and,
moreover, even as respects
present conditions a subsidence
might occur only some time af-
ter the weakening. Suppose,
then, that beyond B’s land C’s
land is excavated, and that the
other two tracts fall. If the jury
declares that A’s land would
have fallen had both A’s and B’s
been unmined, clearly Cis liable
to both B and A.

If the verdict be that A’s land
either in its natural state or its
present state would not have

89



90

fallen but for the weakening of
B’'s, should B be liable to A? He
rightfully dug so long as he did
not disturb A’s land in either its
heavy or its lightened state; the
jury’s verdict is not that he did
that (and the precedent condi-
tions indicate that he did not),
but that C and B did it together.
Although the actual physical
forces affecting any given tract
nhecessarily balance, the mea-
sure of those from a particular
adjoining tract are presumably
beyond the ability of science to
measure. The common law rule
is in fact an unworkably crude
principle in any save the sim-
plest cases. The speculations of
a jury are the only possible re-
sult of attempts to apply it.
Although the duty to sup-
port adjoining land in its natu-
ral state is absolute, that is not
the nature of one’s duty as re-
gards buildings on a neighbor’s
land. The only direct duty as to
them is not negligently to dam-
age them. We may ignore the
simple case of acts that would
constitute negligence even were
the land unimproved, and are
therefore more plainly negligent
when it is weighted with a build-
ing, since such a case rarely oc-
curs. If, then, the excavator does
not cause his neighbor’s land in
its natural state to fall—that is,
if the jury finds that in an unim-
proved condition it would not
have fallen—he is not liable for
any harm to it when it subsides
with a building on it; nor for
damages therefrom resulting to
the building unless the jury
finds that as to the latter he was
negligent. But if the jury finds
that the land even in its natural
state would have fallen he has,
legally speaking, caused land in
its natural state to fall, though
actually there is a building on
it. He should therefore be liable,
under the general principle of
tort law, for the natural and
proximate consequences of that
act, one of which is the damage

to the building. And although
the courts have on this point
been much divided, the weight
of authority and of reason favors
the view just stated. It is
adopted by the American Law
Institute.

It may be a question whether
the defendant’s acts or acts of
nature, such as the alternate
freezing and thawing of the
ground, cause a subsidence. The
ordinary principles of tort law
govern such a case. If the dig-
ger sets the scene for the op-
eration of natural forces he is
liable for whatever conduct is
negligent, and the jury finds the
facts respecting his negligence
and its natural and proximate
consequences. One who digs in
sandy or otherwise unstable
land is governed by the same
principle of ordinary prudence,
which in such circumstances
demands, of course, unusual
precautions. Failure of the ex-
cavator to notify the owners of
adjoining land, in order that
they may themselves take such
precautions regarding their
buildings as they deem advis-
able, may in many cases tend to
show negligence. But as regards
the duty to support surround-
ing land, in its natural state, that
duty being absolute, a notice
cannot, it would seem, in any
degree cast upon an adjoining
owner a burden to support his
land himself. There is not yet,
apparently, in our law a duty al-
ways to minimize the harm with
which the conduct of others
threatens us.

In order to satisfy his duty
an excavator may substitute
sustaining structures for land
removed. In cities of large size,
where dangers from excavation
are great, municipal ordinances
regulate the entire subject.

(c) The third liberty is that
of enjoying life upon one’s land
free from unreasonable interfer-
ences therewith caused by uses

of surrounding land, or the right
to be free from nuisances. A nui-
sance is such a use of one’s own
land as unreasonably interferes
with the enjoyment of life on
neighboring land by possessors
thereof. It is not, as constantly
defined, a harm to the adjoin-
ing land.

It has been remarked of two
of the rights just discussed that
they are “absolute.” This does
not mean that they are absolute
because, positively, no one may
without liability violate them. In
that sense all rights, however
defined or limited, would, once
they are defined, be absolute.
The characterization means that
the innocence or malice of the
wrongdoer are immaterial as re-
spects his liability, and that the
terms by which the wrongdoing
is defined—the “enter” and the
“fall’—are unqualified. This is
not true of the third right now
under discussion. It is only a
“reasonable” enjoyment of life
that is protected; but, also, the
interference must be unreason-
able. It follows that the enjoy-
ment protected is the reason-
able enjoyment of an ordinarily
reasonable person. The sensi-
bilities of old, infirm, or other-
wise abnormal individuals are
not allowed to determine
whether a nuisance exists. It has
been elsewhere remarked that
all communal life involves vol-
untary submission to some an-
noyances from neighbors, par-
ticularly in cities. Such annoy-
ances are all reasonable.

The right to be free from a
nhuisance is violated, naturally,
when there is a nuisance to the
complainant; in other words,
only when his enjoyment of (life
on) his premises is actually in-
terfered with. The statute of
limitations then begins to run.

Nuisances may consist of
various forms of annoyance, or
in the maintenance of condi-
tions adverse to health or shock-
ing to the moral sense. Some are



held to be necessarily, or per se,
huisances. Others are created by
performing at unseasonable
times or places acts which in
themselves are innocent; or by
keeping in improper places
things which in other places
would be unobjectionable. No
matter how carefully the site for
a business enterprise is se-
lected, how far from persons
likely to be annoyed, how expen-
sive the plant, how scientific its
operation, how great the loss
involved if removal is compelled
to another location, the op-
eration of the plant may still cre-
ate a nuisance. As often said, the
necessities of one man’s busi-
ness are not the measure of
another’s rights. Literally hun-
dreds of acts, businesses, struc-
tures, animals, noises, fumes,
odors, vibrations, and so on,
have been pronounced to be or
not to be nuisances under par-
ticular circumstances, but with
all this variety of facts there is
little variation of principle.

It is well established that
one may “move to a nuisance” if
he will, and then enforce his
rights against the wrongdoer. If
this were not so, any nuisance
maker could destroy property
values about him to a still
greater extent than he does un-
der the actual rule. Closely con-
nected with this is the estab-
lished possibility of prescrip-
tively acquiring the right to con-
tinue acts which were in their
inception nuisances. If this were
gained against surrounding
land as such, without distinction
between the uses to which it was
put during the prescriptive pe-
riod and those to which new
owners desire to put it later, the
destruction of property values
would also be immense. The pre-
scriptive right of a soap factory
to operate regardless of sur-
rounding truck gardens would
prevent their conversion into
city lots and the erection of
apartment buildings thereon.

On the other hand it is equally
well established that a portion
of a city, at least, may be already
so completely abandoned to
noise and smoke and dirt that
anybody moving into it must ac-
cept life there as it is. The rec-
onciliation of these several prin-
ciples is none too clear in the
decisions of the courts. The
problem of prescription is in-
volved in the greatest obscurity.
Litigation concerning al-
leged nuisances is very largely
in equity, upon bills for injunc-
tions. Present day equity is in
this field modifying conceptions
of fundamental property rights
even more startlingly than it did
earlier in the field of waste. The
consequences of the doctrine of
“balancing conveniences” have
already been referred to.

(d) The last liberty is that of
enjoying stream, surface, and
percolating waters.

The right of riparian pos-
sessors on a natural stream is
to use its waters in manners
mutually reasonable. The
stream must therefore come to
each lower owner without
unreasonable detention, dimi-
nution, or pollution by the own-
ers above. There is no ownership
of the water, even though it flow
wholly on the land of one land-
owner, except of such as has
been abstracted from the stream
for a domestic use. Otherwise
there is merely a right to use
reasonably, thereafter returning
into the stream all that has not
escaped through such use, par-
ticularly by inevitable evapora-
tion or percolation. If a lower
owner, by damming the stream,
backflows higher lands, that is
a trespass, and the right of the
upper owner to be free there-
from falls, not here, but under
the first of the liberties under
discussion.

A natural stream exists only
when it is (very predominantly
in its recent history, at least) not

a drainage ditch or other artifi-
cial creation, and when its wa-
ters run in a relatively perma-
nent course, between visible and
well defined “banks.” Water also
runs over the surface of land in
directions determined by con-
tour levels which are relatively
permanent, and certainly less
subject to marked change than
a stream’s banks, but they are
not to a layman visible and well
defined. A riparian possessor is
one whose land abuts, however
little, upon the stream, no mat-
ter what may be the size of the
tract or its shape back from the
stream, or the conveyancing his-
tory of the whole or its parts.
Since any tenant for years has
the same rights as an owner in
fee simple, it follows that ten-
ants of an owner whose land
touches the stream, no matter
how numerous they are, no mat-
ter how far from the stream their
individual holdings may be, no
matter how nominal may be
their rent or how long or short
their tenancies, enjoy riparian
rights. Yet a grantee of any of
their tracts, because he does not
“hold under” the abutting owner,
has no rights. Mutual reason-
ableness of user is relied upon
to solve all difficulties. The ad-
mirable suggestion in a few
cases that the “riparian” area
should be limited to the water-
shed of the stream has as yet
no following.

What is unreasonable, to be
found such by a jury, depends
upon the size of the stream (and
if inconstant then upon the sea-
son of the year and its conse-
quent condition), and upon the
uses to which it is habitually put
in the locality, as well as upon
the nature of the defendant’s
specific acts and their effect
upon the plaintiff. However,
there are uses which are inher-
ently reasonable and uses which
are inherently unreasonable. No
amount of water taken for “do-
mestic” uses can be unreason-
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able; presumably because such
amounts were small in England
when the rule was formulated.
Domestic uses are today gener-
ally regarded as including such
uses as watering a garden or live
stock, as well as uses for drink-
ing, cooking, and bathing. Mani-
festly then, uses permissible in
a private home would cease to
be such if the house is converted
into a hotel or the garden ex-
panded into a ranch. On the
other hand, the decided major-
ity rule is that a sale of water to
occupants of non-riparian land
by a riparian owner is necessar-
ily unreasonable. Its relaxation
is unavoidable when a city bor-
ders a stream, whether or not
the municipal corporation owns
riparian land.

In the western semi-arid
states of this country the com-
mon law system was at first
more or less adopted, but even
where so adopted has been dis-
placed by a different system.
The basis of this is a right of
prior appropriation. Some re-
gard this as merely a special
outgrowth of the common law
rule of mutual reasonableness.
This appropriation system is in
turn becoming subject to re-
straints of reasonableness.

The rules regulating surface
waters are different.

Surface waters are, in gen-
eral, not only puddles and at
least ordinary ponds, but also
such waters flowing over land as
cannot be called a natural
stream. Stream water that is for
a short distance spread out over
the surface of land, between two
portions of its course within
banks, has not been regarded as
surface water. The possessor of
land may use surface water as

he will. He owns it as it lies in
stationary bodies; he may, by
appropriation, make that which
moves across his land his prop-
erty.

In some states large ponds
are subject to special rules,
which are in the main rules of
mutual reasonableness of user.
Likewise, flood waters, although
in almost all states they are
treated either as stream or sur-
face water, are exceptionally
treated as a distinct type of wa-
ters, sharing the characteristics
of the other two types—of sur-
face water in that they may be
freely appropriated, and of
stream water in that the water
taken must be used upon the
land where taken.

Under the dominant view in
this country, known as the com-
mon law rule, any possessor
may with impunity, in the proper
“improvement” of his premises—
that is, in alterations thereof
made by him in good faith for
what he regards as improve-
ment,—cast surface waters away
from his land in any direction.
Although so stated in some
cases, it is not established doc-
trine that it must be diverted in
the course of “good husbandry”
or “prudent improvement.” Quite
clearly, it may not be cast off
with malice; that is, with definite
intention to injure another and
without the object of improving
one’s own land. In all jurisdic-
tions surface water may be cast
off over lower land. But in a
dozen or more jurisdictions, the
lower lying owner may not throw
the waters back upon higher
land, such jurisdictions at-
tributing to the higher owner, by
the so-called civil law rule, the
right to have the waters drain

downward. There is a little sup-
port for the view that the lower
owner has a right to the benefit
of drainage water from above.
However, water cast off must not
only be, but must be cast off as,
surface water. It may not be ar-
tificially concentrated and so
thrown upon adjoining land.

The use of percolating wa-
ters has until now been defined
in but few cases. A stream be-
neath the surface with all the
characteristics of a surface
stream has been so treated. The
right of any possessor to draw
within his well or pipes all the
water, sulphur, oil or gas which
his powers are capable of cap-
turing has in recent decades
been challenged, but it is a right
generally regarded as unquali-
fied (p. 164). However, the sink-
ing of spite wells has been to
some extent curbed by judicial
action or statute (p. 161), and
the attempts which have been
made under the police power or
doctrines of public utility to re-
strain free exploitation of gas or
petroleum deposits, although
up to the present time futile, will
no doubt ultimately lead to the
establishment of some system
of mutually reasonable liberties.

The liberties and rights
above discussed are, of course,
only a few of those that a land-
owner enjoys. They are merely
those which, both because of im-
portance and because their ex-
ercise affects the liberties of
other persons, have given rise
to litigation.

(1) American Law Institute’s
“Restatement” (1936), |, Sec. 140.
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The latter of these words is
of broader meaning than the
former. An estate has already
been substantially described p.
181), and may now be defined,
as any title to or interest in land
that either includes possession
of land presently, or may confer
possession of it in the future.
This definition is not precisely
that adopted by the American
Law Institute.

In accordance with this defi-
nition, tenancies less than free-
hold have been included in the
preceding chapter as estates of
present enjoyment. They were
nhot such in ancient law only be-
cause seisin was then different
from possession. The present
chapter deals with non-posses-
sory estates, that is with estates
that either will or may give pos-
session in the future; and also
with some other future “inter-
ests.” On the other hand, inter-
ests that have never included
possession of land, and there-
fore cannot be “estates,” are dis-
cussed in the following chapter.

Various interests that may
confer possession of land in the
future have never, by mere lit-
erary tradition, been discussed
in law texts dealing specifically

with future interests. Such, for
example, are dower inchoate,
curtesy consummate, and (al-
though this has disappeared
from our law) the right of es-
cheat. Brief reference has occa-
sionally been made to these in-
terests in works on future inter-
ests. Still other interests exist
that may confer possession; the
mortgagee’s right to foreclose
for default; the mortgagor’s
power against a mortgagee in
possession to terminate that
possession, by payment; the
power of a person named as
grantee in an escrow instrument
to perfect it as a conveyance by
performing a stipulated condi-
tion. It is manifest that other
qualities of these last three in-
terests, and likewise of the first
three, are of great importance,
and have naturally led to their
classification and discussion in
other portions of the law than
future interests. Another inter-
est included within the defini-
tion of “estate” as above given
is a general power of appoint-
ment, exercisable by appoint-
ment to the holder of the power;
and the taxation of the property
over which the power exists (p.
458) as belonging to him is
good evidence that the future
enjoyment aspect of the inter-

Non-Possessory
Estatesin Land

est is in this case evident and
important. Nor is it, indeed, less
evident in any one of the other
cases mentioned. Finally, enjoy-
ment of interests that never con-
fer possession may be made to
begin in the future. This is true
of rents, easements and profits,
which will be described in the
next chapter, but without spe-
cial reference to that aspect of
their nature. These, too, have
been referred to as future inter-
ests, although not discussed as
such in detail, by eminent au-
thorities.

The American Law Institute
excludes from its definitions of
“estate” and “future interests” all
the interests mentioned in the
preceding paragraph. The ques-
tion whether it is impractical or
undesirable to discuss them un-
der the head of future interests
or estates has, however, noth-
ing in common with the ques-
tion whether they are logically
identifiable as future interests,
which they seem to be.

It has several times been em-
phasized that from its earliest
beginnings our property law has
always included both tangible
and intangible things; and sei-
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sin, as the fundamental medi-
eval conception in thinking
about property, was naturally
extended to both. It is somewhat
puzzling that the use of “seisin,”
originally so wide and loose,
should have become so re-
stricted and technical in appli-
cation. It seems possible this is
where feudal influence made
over to some extent the doc-
trines of seisin (and therewith of
divided ownership) which it took
from the Germanic land law, and
which were its legal basis as an
economic system. Every piece of
land was a feudal fieff or a part
of some fieff, and the greatest
need of feudalism was that all
land should be in the actual sei-
sin of someone liable for perfor-
mance of the feudal services.
Hence arose the fundamental
rule of our feudal law that no
freehold could be created to
begin in the future.

But even in early centuries
it was more or less clearly real-
ized that the law really deals
with rights in or title to things;
hence “seisin” was extended to
mean the holding of an estate,
or tide, by virtue of which one
had a right of present or future
enjoyment (and, indeed, was
once used in referring to vari-
ous individual rights in no way
resembling the titles that were
estates). This attribution of sei-
sin to incorporeal things, and es-
pecially to estates, tended to as-
similate them in legal thinking
to tangible things, and made it
seem natural to do with the es-
tate whatever could be done
with land; hence, to cut it up,
give to one man an estate enti-
tling him to present enjoyment
of the land, and to another an
estate entitling him to subse-
quent enjoyment (p. 182). Both
were seised of their respective
estates, and in the beginning no
interest of which there could not
be seisin was recognized. This
recognition of vested future es-
tates in reversion and in remain-

der (which were at first alone
recognized) only appeared su-
perficially to violate the funda-
mental principle above stated,
since the holders of those es-
tates, after the holder of the
particular estate upon whose
termination they were expect-
ant, would perform the feudal
services successively. On the
other hand, to grant an estate
of future possession without a
precedent estate of present pos-
session, in other words across
a gap (for the continuing pos-
session of the grantor was, with
complete neglect of logic, dis-
regarded) remained impossible
until 1535.

This idea that a man could
hold a present “vested” right to
future enjoyment was the basis
of the interests discussed in the
present chapter. It has been re-
marked (p. 182) that they are
peculiar to Anglo-American law.
Originally confined to the land
law, they have come to exist to
a large extent, rapidly expand-
ing, in terms for years and in
durable tangible chattels. All
persons to whom partial inter-
ests are given, and who there-
under enjoy or may possibly
enjoy possession as preceding
interests end, are owners of
their partial interests (the con-
tent of ownership varying with
the nature of the interest), and
all together hold the complete
title, with which, save in rare
situations, they alone, jointly,
can effectively deal.

(1) REVERSIONS. A reversion
is that portion left of any estate
after its holder creates out of it
a lesser estate in another per-
sonh or persons, or several es-
tates of total lesser quantity in
several persons. It is called such
because, after the termination of
such subordinate estates, the
land reverts (such was the lan-
guage of ancient conveyances)

into the possession and enjoy-
ment of him who then holds the
unexhausted portion of the es-
tate out of which they arose. An
owner m simple, therefore, has
a reversion after he creates
therefrom one or any number of
estates for life or in tail (al-
though in some jurisdictions
only a limited number of such
derivative estates following each
other may be created). Likewise,
an owner in fee tail who grants
therefrom one or more life es-
tates has a reversion. It is as-
sumed in the preceding state-
ments that lesser “estates,”
merely, are created. Two points
require attention.

The first involves no difficul-
ties. It is, that if the holder of
any estate grants to another
person an interest in the land,
such as an easement, which is
both non-possessory and no
estate, the grantor still retains
all his estate, and not merely a
reversion. The right of the
grantee in the land is a mere
incumbrance on the grantor’s
title. This is equally true whether
the grantor holds a freehold or
a term for years (p. 284).

The second point is one of
greater difficulty. It has been tra-
ditional, in defining a reversion,
either to assume or explicitly to
state that the lesser estate
granted out. must be a freehold.
But since terms for years are es-
tates, therefore the name rever-
sion, as above defined, should
be given to what a grantor re-
tains after creating one or more
terms of years, no matter
whether they be granted out of
a freehold or out of a larger
term. And this conforms to the
constant daily speech of law-
yers. In that, a termor who
grants a sublease and an owner
in fee simple who grants a term
are equally “reversioners.” The
reason why many writers have
not, in their formal definition of
areversion, included thereunder
the interest left after giving out



a term is a medievalism. There
was ho reason in modern times
for distinguishing in any way a
reversion after a freehold from
one after a tenancy less than
freehold. Nevertheless the law
does make distinctions of impor-
tance. In particular, a widow is
allowed dower in the latter, but
not in the former. She has dower
in freeholds of which her hus-
band was “actually seised” dur-
ing coverture. He has no posses-
sion of land upon which there is
a tenant throughout the time
while he holds the reversion; his
“seisin” can only be of a right or
title, yet it is called an “actual
seisin” of the land, and the
widow has dower. But the rever-
sion of which he is seised after
a freehold is not called “actual,”
and no dower is allowed. There
was some basis for this distinc-
tion five centuries ago. The feu-
dal law required someone to be
always in “actual seisin” of land,
in order to perform feudal ser-
vices. As the termor had only a
possession which the law did
not until the mid-fifteenth cen-
tury even protect as property,
actual seisin was attributed to
the reversioner. Not so as re-
garded a freeholder who held
under the reversioner. Today the
distinction is an absurdity.

A beginner may be puzzled
by the use of the term reversion
when estates are created out of
a fee simple, in view of the facts
that a reversion is a “part” of an
estate originally larger, yet is
still, in the case in question, a
fee simple of supposedly infinite
duration. Sometimes the law’s
reasoning regarding the fee
simple was consistent and
sometimes inconsistent (p. 187)
with the conception of that
estate’s infinite duration. How-
ever, much that passes for “the
theory” of the old law has been
merely succor offered it by ex-
pounders who sought to ratio-
nalize its rules. Such is ap-
parently the conception in ques-

tion. It is not essential to the
theory of a fee simple, but it is
an aid in understanding various
old judicial doctrines.

If one grants away all his in-
terest, certainly he can retain
nothing. But whether this is
equivalent to the statement that
no “reversion” is possible after
granting a fee simple “estate,”
depends upon the meaning of
“reversion” and of “estate.” The
old law recognized a possibility
of reverter and a right of entry
in such a case, but not a rever-
sion; and certainly the idea that
those two interests should be
called “estates” is very modern.
The American Law Institute still
goes no farther than to call the
possibility of reverter “re-
versionary,” but both it and the
right of entry are classed as “es-
tates.”

The law creates the rever-
sion simultaneously with the
creation of derivative estates by
their grantor. This distinction
had important consequences.

The reversion is always
vested “in law” while it exists. It
ceases to be areversion when it
takes effect as an estate of im-
mediate enjoyment. It is then
said to vest “in possession.” Be-
ing always vested, in one or the
other sense, it was freely alien-
able, and (save by a tenant in tail
holding one of the subordinate
estates) indestructible.

(2) VESTED REMAINDERS. Al-
though a reversion is that por-
tion of his estate, if any, which
remains in a grantor of other
estates, it is not a “remainder,”
because such was not the lan-
guage of ancient conveyances.
If 0, the owner of land in fee
simple, grants to A an estate for
life or in tail he can also provide,
in the same conveyance, that on
the ending of A’s estate the land
shall “remain out” in B and his
heirs forever. This is a remain-
der. If it were not given in the
same conveyance with the other

estate, a reversion would previ-
ously arise in 0, and the grant
to B would be merely a transfer
of that reversion—or; as we or-
dinarily speak, a conveyance of
0’s title. When the two grants
are simultaneously made there
is no reversion or transfer of
such. A. remainder can only ex-
ist when at least two estates are
granted at the same time, the
first an estate of present enjoy-
ment called “the particular es-
tate” (particula, part), the sec-
ond the remainder. Of course, a
reversion may or may not follow
all the estates so granted.

In the old law the estate of
the grantor was necessarily one
of actual seisin, but it has ear-
lier been stated that we have in
this respect rid ourselves of me-
dieval doctrines regarding sei-
sin (p. 52). Itis still true that the
particular estate is always one
of present enjoyment.

Because of old ideas regard-
ing livery of seisin a remainder
must follow upon a preceding
estate with absolutely no gap
between them. Neither can it
overlap, and so in taking effect
cut short, a preceding interest.
It must take effect immediately
upon the expiration, or termina-
tion otherwise (p. 183), of the
preceding estates, or it will
never take effect. When the par-
ticular estate ends, a later estate
takes effect in possession. A re-
mainder following it, if contin-
gent, may take effect in posses-
sion or may fail. Even a vested
remainder following it, although
it will normally, need not neces-
sarily, become an estate of
present possession. It is neces-
sary, therefore, to explain the
nature of vested and of contin-
gent remainders.

Since a remainderman must
take the land when preceding
estates end, he must then be a
living and identified, or perfectly
identifiable, person, and any
other contingency upon his
right to enjoy must have ended
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before or must end at that mo-
ment. When there are no uncer-
tainties of his identity, and when
his right to enjoy is subject to
no conditions, his remainder is
vested “in law” and qualified to
vest in possession. In words al-
most classic, he stands ready to
take the land in enjoyment
whensoever and howsoever the
preceding estates determine.
Thus, if 0 conveys to A for life,
and then to B for life, B holds a
remainder because the limita-
tion is capable of taking effect
immediately upon the termina-
tion of A’s estate, since B may
outlive A. And the remainder is
vested because, although B will
never enjoy if he predeceases A,
yet while he lives his right to
enjoy when A’s estate ends is
unconditional. It is not uncer-
tainty of enjoyment, but only a
condition affixed to the right of
enjoyment, that makes a remain-
der contingent. No re-
mainderman has possession of
the land, but vested remainder-
men are said to be seised or to
have seisin in law.

It is remarked above that we
have rid ourselves of one medi-
evalism regarding seisin. Other
medievalisms remain with us. If
a grant was made to A for years
certain, then to B for life, A could
retain no seisin, but that re-
quired by B’s freehold was sup-
posed to pass to him through A
when livery was made to the lat-
ter. And though B had no
possession he was attributed
“actual seisin” of the land, so
that his widow had dower, as in
the similar case of a reversion
above referred to: On the other
hand, B’s interest could not un-
der the old law be a remainder,
because it was preceded and
supported” by no estate of sei-
sin; nor therefore by any “estate”
in the old-time sense. Even mod-
ern writers have generally de-
nied it the name “remainder,”
describing it as an estate of
present seisin, subject to A’s

prior rights of immediate enjoy-
ment. In fact no seisin passes
today to anybody; B has no en-
joyment until A’s term ends; his
interest must, normally, then
take effect; and everybody who
is not writing a book calls A’s
interest an estate and B’s a re-
mainder. The American Law In-
stitute terms the interest a re-
mainder. There is no utility in
the old phraseology; it merely
leads to anachronisms, like the
one preceding, whose sole ba-
sis is this continued distinction
in words between seisin and
possession, although their origi-
nal difference in fact has (save
for such anachronisms) long
since disappeared.

The vested remainder was
always alienable by deed or (af-
ter 1540) by will, is immune to
the rule against perpetuities,
and (save by a preceding tenant
in tail) is indestructible. It is of
corresponding value to credi-
tors, and liable to sale under ex-
ecution to satisfy their claims.

(3) POSSIBILITY OF RE-
VERTER. This interest was cre-
ated by conveying a fee simple,
terminable, however, upon the
happening of an event certain to
occur at some unpredictable
time. Such would be convey-
ances “to A and his heirs tenants
of the manor of Dale”—that is,
“as” or “so long as they remain”
such tenants; or, “while the
Washington elm shall stand”; or,
“until the Washington monu-
ment shall fall.” The estate
granted is a fee simple because
its manner of devolution so in-
dicates. It is a fee simple despite
its termination short of an infi-
nite duration: first, because
such duration is not really a re-
quirement, as already remarked
(p. 187); second, because the
time of occurrence of the event
that will end the interest is
wholly unpredictable; and third,
because (although other estates
may be similarly terminable by

a conditional limitation) this es-
tate, by its explicit limitation,
cannot be classed as any other
than a fee simple.

When the event happens,
the estate, in accordance with
tile terms of the grant specify-
ing its ultimate duration, in-
stantly ends. Moreover, enjoy-
ment then reverts to the grantor
or his heirs. In the old law the
reason for this, doubtless, was
that someone must be actually
seised, to perform feudal ser-
vices. No act of the grantor is
nhecessary; the right is created
by law, its operation is auto-
matic.

The right is manifestly akin
to a reversion. (The name “right
of reverter” would be more cor-
rect, but the traditional name
better distinguishes it from a
reversion than would the mere
difference between “reverter”
and “reversion ). Many scholars,
however, have regarded it as
akin to escheat, and have there-
fore argued that after new sub-
infeudations were abolished in
1290 no possibility of reverter
could be created. The theory is
hone too convincing; but at all
events it has no relation to ac-
tual law. Possibilities of reverter
exist in great numbers. Their
most usual mode of creation is
by conveyances of lands to pri-
vate associations or political
subdivisions of the state for use
as cemeteries, for church pur-
poses, or for parks or streets.

It was long the law that the
possibility of reverter could be
enjoyed by the grantor or his
heirs only. It descended to heirs,
(apparently inseverably), but
was inalienable by conveyance
during life of its holder, or by
will. This was an application of
the general rule that mere ex-
pectancies could not be aliened,
and in consequence were not
“property” (p. 6). But this possi-
bility was from the beginning
property. Inconsistent decisions
inevitably resulted both as re-



gards transferability by deed
and by will. The American Law
Institute states the present law
as freely permitting conveyance.
The right is always “vested,” and
therefore not subject to the rule
against perpetuities.

(4) “CONDITIONAL FUTURE
INTERESTS Before discussing
rights of entry for breaches of
conditions subsequent, it is well
to point out that by no means
all interests which a layman
would call conditional bear that
name, specifically, in the law.

It has just been seen that a
fee simple granted to A and his
heirs only “so long as the Wash-
ington elm stands” is not tech-
hically known as a conditional
estate. Neither, very often, is the
right of entry for breach of a con-
dition subsequent, the name be-
ing shortened to “right of entry,”
or “right of entry following a fee
simple,” simply. The names of
the two interests are very dis-
similar, the legal characteristics
likewise. Nevertheless, their
confusion by careless judges is
annoyingly common. It has also
been seen that an estate to a
woman “during widowhood,”
that is for life provided she does
not remarry, is called simply a
life estate. if land be given to A
for life, and on his death to the
eldest child of B, a bachelor, in
fee simple, a layman might say
that the right to take under the
remainder is conditional; but the
law actually calls it contingent.
When any estate in land is given
to A upon the happening of
some event, or upon perfor-
mance by somebody of some
act, or after an absolute gift to
A is given over to B upon like
conditions, the technical names
of such interests are different
according as they are created by
will or by deed, but none of the
traditional names includes the
term “condition” or “condi-
tional.”

It is therefore of the utmost

importance to employ precise
names, and preferably those ap-
proved by tradition. This is by no
means an invariable judicial prac-
tice. Some courts call the fee
simple determinable a “base fee”
because of the infirmity that may
end it, and others use the same
hame to designate any fee sub-
ject to a condition, notwithstand-
ing that the term was already ap-
propriated in older law to desig-
hate a defeasible fee created by
a tenant in tail (p. 191).

(5) RIGHT OF ENTRY FOR
BREACH OF A CONDITION
SUBSEQUENT. This interest is
created when a fee simple (or
lesser estate) is conveyed with
a right reserved to enter and
terminate it upon breach of a
certain condition, which is usu-
ally with relative explicitness
described as such. The right of
entry is today the most distinc-
tive characteristic. Although the
use of words of condition is less
characteristic, such phrases as
“on condition,” “provided that,”
“pbut if,” are very commonly em-
ployed in creating it, and should
invariably be used.

Unlike the fee simple deter-
minable, the estate now in ques-
tion does not instantly end upon
the happening of that which
constitutes a breach of condi-
tion. The breach is merely cause
for forfeiture, which may either
be waived or enforced by entry.
In early centuries this was an
entry made by way of self help;
for along time, as already noted,
it has been made under judg-
ment of a court in an action to
recover possession.

This interest was heritable
but wholly inalienable at com-
mon law. As in the case of the
possibility of reverter, in-consis-
tent decisions resulted in recent
times. The American Law Insti-
tute recognizes, of course, its
descendibility, but only with res-
ervations its severability by de-
scent; recognizes its devisabil-

ity; with qualifications, its sev-
erability by devise to different
persons; and its limited trans-
ferability inter vivos—particu-
larly by quitclaim among the
holders of the right, or by re-
lease of the power to the owner
of the fee subject thereto, made
to him jointly or separately by
holders of the right of entry.
Attempts to convey it otherwise
result in its destruction, save in
a dozen states whose statutes
either specifically declare it
alienable or declare alienable
“any interest in or claim to” land.
Great differences of opinion
have existed as to whether the
rule against perpetuities applies
to the right. The Institute de-
clares positively that the rule is
inapplicable; in other words,
that the interest is vested. Since
there is. no contingency at-
tached to the right, the only
uncertainty being as to when the
opportunity to exercise it may
arise, that conclusion seems to
be inevitable. The result might
nevertheless be regarded as
highly undesirable, since the
title is incumbered with a re-
mote possibility of termination.
But this is equally true of the
possibility of reverter, and is
therefore of no great weight.
The American authorities fully
sustain the Institute’s view.

(6) CONTINGENT REMAIN-
DERS. Although not recognized,
as already noted, by the most
ancient common law, the valid-
ity of contingent remainders was
judicially established by 1430.
Their recognition, involving a
decided modification of original
ideas regarding seisin, and the
perfection at virtually the same
time of ejectment, which gave
complete protection to non-free-
hold interests as property, evi-
dence as clearly as could any two
events the obsolescence of feu-
dal principles.

A contingent remainder ex-
ists when the right of the re-
mainderman to take the land
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upon the determination of all
prior estates is subject to some
condition that might in fact be
satisfied either before, at, or af-
ter that moment. In a convey-
ance to A for life, then to B for
life, the remainder is vested, for
reasons stated above. In a con-
veyance to A for life, then to the
eldest son of B, a bachelor, in
fee simple, the remainder is con-
tingent. There is no right in any
person to take until two condi-
tions are satisfied: B’s marriage
and the birth of male issue
therefrom. Until then there is
not even any remainderman
holding a contingent right; the
right becomes a vested right at
the same moment that there is
aremainderman to hold a right.

Suppose a grant to A of a
term for years, the fee simple
then to B if he outlive the term.
Under old views, B could not
have here any remainder for the
reason, already noted in discuss-
ing vested remainders, that no
freehold precedes it. There
could be no contingent remain-
der for the additional “reason”
(merely another mode of stating
the same idea as the preceding)
that no seisin could remain in
A, nor could any be given imme-
diately to B—for then he would
have an estate expressly ex-
cluded under the words of the
limitation; and since there could
therefore be no seisin in either
A or B, the attempted gift to B
wholly failed in an age permit-
ting the creation of freeholds
solely by livery of seisin. When
that requirement ceased, there
was ho justification for perpetu-
ating its consequences in a con-
veyancing system based upon
deeds. But this was done. An-
other means was later made
available for giving B an inter-
est identical in substance with
the above, and securely—
namely, by way of uses; but even
that device was long made
doubtful by the above ancient
doctrines (p. 263).

A grantor’s estate is still ex-
hausted, in whole or in part, only
to the extent that he has given
out estates therefrom that we
still call “vested.” If it be not ex-
hausted, therefore, by vested
limitations preceding a contin-
gent remainder in fee simple,
that remainder does not lessen
it, and a reversion necessarily
remains in the grantor. It is im-
possible to assign any reason
for this other than the law’s old
reason that only the subtraction
of seisin from an estate could
reduce it, and no seisin could be
subtracted to clothe contingent
estates. When these vest they
take seisin from the reversion,
and may exhaust it.

Contingent remainders, al-
though always “property,” were
for centuries interests of slight
value because they were im-
perfectly alienable and easily
destroyed. The danger to them
lay in the requirement that a re-
mainder must take effect, if ever,
when preceding estates end.
The event whose happening re-
moves the contingency from a
contingent remainder must
therefore happen before or at
the moment when preceding
estates end. Originally, such an
attempted interest was void be-
cause a gap might occur be-
tween possession under the two
interests; after 1430 it was not
void, but failed if the gap did
occur. The remainder above
given to the eldest son of B, a
bachelor, will fail if such be not
born when A dies. If the limita-
tions be to A for life, then to B’s
heir in fee simple, B must pre-
decease A in order that his heir
may be identified in time. But in
both of these cases the contin-
gent remainder equally fails if
the son is born to B, or the heir
of B identified, while A lives but
after A’s life estate has for some
other reason terminated. In
other words the contingency
must be removed from the re-
mainder before the termination

in any manner of the preceding
estate. To say that a remainder
is vested is to say that the re-
mainder-man is standing ready
before the preceding estate
ends to take possession upon its
termination. To say that a con-
tingent remainder fails is to say
that it does not vest in time, or
that the remainderman is not
ready to take possession when
the moment for so doing arrives.

Under these principles it was
easy, and a common practice, to
destroy contingent remainders
by prematurely destroying the
estate upon whose ending they
were expectant. This could be
done, whenever a reversion im-
mediately followed the remain-
der, by collusion of the rever-
sioner and particular tenant.
Suppose the limitations are to
A, a bachelor, for life, remain-
derin fee simple to A’s first born
son. If A and the reversioner
conveyed their estates to C,
their lawyer, the two merged and
“squeezed out” or destroyed any
contingent interest between
them. The “between” is mani-
festly purely imaginary. No
vested interest could be thus
destroyed.

Since varying dates in the
last century the rule of de-
structibility has been abolished
judicially or by statute in slightly
more than half of our states. The
American Law Institute, in its
Restatement of property law,
has therefore declared inde-
structibility to be the present
general law of the country; it has
also in its proposed Uniform Law
of Property Act included the
abolishment of the old rule of
destructibility.

Contingent remainders were
originally inalienable by any le-
gal methods. For some reason
they became alienable by fine or
by common recovery, but those
methods could certainly have
been little used. A policy favor-
able to their destruction led the
law courts to permit their trans-



fer by release to the holder of a
vested estate, possessory or fu-
ture; chancery, protecting them,
made their assignment good in
equity, and enforced specifically
contracts for their conveyance;
the law then recognized an eq-
uitable estoppel as raised
against a grantor by any deed
with covenants purporting to
convey them, and consequent
automatic transfer if and when
the remainders became vested
(p. 443). During the last century
statutes have very generally
made them alienable while con-
tingent. Consequently, the rule
of transferability is stated as law
by the American Law Institute.
Severability by partition is also
unqualifiedly recognized, sub-
ject to contrary provision by the
creator of the remainder. The
rights of creditors depend, of
course, upon its alienability by
the debtor.

The law has shown greater
favors to a remainder whose
contingency relates only to the
event upon which possession of
the land depends than to one
whose contingency relates to
the ascertainment of the remain-
derman. It tends, also, today to
impose more burdens upon the
former, at least as respects taxa-
tion. Evidently the former can
more readily pass by descent
and be more readily conveyed,;
but inheritance and alienation of
the latter are not in all states im-
possible.

Any estate heretofore dis-
cussed, of present or of future
possession, could be created by
way of uses; that will be seen
later in discussing the convey-
ancing operation of the Statute
of Uses (pp. 395—6). But the
Statute also made it possible to
create interests unknown to the
law before its passage—in par-
ticular freeholds in futuro and
new types of conditional estates.

It was necessary to name these
novel interests, and because
they arose by way of uses they
were called future uses. It is very
important to realize that al-
though called “uses” they are
not the equitable interests
known as uses before the Stat-
ute, nor the equitable interests
known as trusts after the Stat-
ute, but legal interests. The Stat-
ute declared that he to whose
use any other person had
theretofore stood seised of any
lands should thenceforth “be . .
. ad-judged in lawful seisin, es-
tate and possession of and in
the same” lands; and (repeating
it for emphasis) “that the estate,
title, right and possession” for-
merly in the feoffee to uses
should henceforth “be” in him
who was formerly entitled solely
to the use. The future uses aris-
ing under the Statute were “ex-
ecuted” uses, upon which the
foregoing provision of the Stat-
ute had operated. They were le-
gal interests clothed by the Stat-
ute with seisin if freeholds;
clothed by the Statute and by
entry with possession if terms
for years.

Inasmuch as one could not
stand seised of a chattel real, no
interests by way of use could be
created out of it, either by a cov-
enant to stand seised or by any
other ordinary conveyances to
uses. But future interests can be
created in them by other meth-
ods (p. 349). And one could
stand seised of a freehold to the
use of another person for a term
of years.

Attention must now be di-
rected to a principle of construc-
tion which is strikingly illus-
trated in the law of future in-
terests, and the only explana-
tion of several of its most funda-
mental rules. It was long acted
on, to be sure, before it was for-
mulated as a rule; but so were
remedies regularly granted long
before the formulation of the
right they came to presuppose.

This principle of construction is
that a statute must always be
strictly construed because it is
in derogation of the common
(unenacted customary) law. One
application of this resulted in
the rule that if a future interest
is so limited by way of use that
it can by possibility take effect
as does a common law interest,
it is such an interest. For ex-
ample, if it can take effect as
does a remainder, immediately
upon the termination of the pre-
ceding estate, it is a remainder;
and if the right be conditional it
is a contingent remainder, and
subject to all the common law
infirmities of that interest.

The name FUTURE USES is
employed, therefore, only (a) to
designate interests by way of
use which cannot by any pos-
sibility take effect as common
law interests; and (b) to indicate
uses that are no longer uses.
There are two types of future
uses.

(1) Shifting uses arose when
a second (estate by way of a) use
was limited to begin upon the
occurrence of an event whose
happening would also necessar-
ily terminate the preceding (es-
tate by way of) use; so that the
use shifted from the holders of
the first to the grantees of the
second estate. Thus, if land be
granted to the use of A and his
heirs, but if A die without issue
him surviving, over to the use
of B and his heirs, A is first given
an interest that may last for cen-
turies, and then it is made ter-
minable upon a contingency at
his own death. The taking effect
of B’s interest involves the cut-
ting short of A’s, It is frequently
said that they “overlap,” but
manifestly they do not.

Various reasons may be
given why such interests, could
they have existed, would have
been undesirable in a feudal sys-
tem of society. There can be no
doubt, however, that they were
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impossible under the old law,
and not merely because they
were undesirable. That law did
recognize possibilities of re-
verter and rights of entry after
a fee simple, and those involved
a taking back of the seisin by
the grantor. But to have allowed
seisin to shift automatically
from one grantee to another,
without an intermediate entry,
would certainly have violated
fundamental principles.

(2) Springing uses were
equally an impossibility under
the old doctrines of seisin, but
for a slightly different reason. A
springing use arose when a use
was limited to begin on the oc-
currence of a future event, but
in such manner that it would not
begin precisely upon the ending
of a preceding use. No other use
need be granted before the
springing use; no other could be
granted to precede it, but to end
when it took effect. Thus, the
conveyance might be to the use
of B for life beginning next
Christmas; or to the use of A for
life, and one year after his death
to the use of B and his heirs. In
both of these cases the spring-
ing use is preceded by an estate,
and seisin, in the grantor; there
is, strictly, no “gap” before the
springing use. But the period of
holding by the grantor is always
referred to as such, and will
therefore be so referred to in
this essay. A gap, in this sense,
is a period unfilled by estates
granted out (p. 244). The real
difficulty was that a vesting in
law was a favor shown only to a
few old interests of the common
law; and even they enjoyed it
only because preceded by an un-
broken chain of estates ex-
pressly limited, and beginning
with one of present seisin. Fu-
ture uses could never vest at all
until they vested in possession
upon taking effect. Conse-
quently, under early common
law no such interests as the

above could have been given to
B, because livery of seisin was
the sole mode of creating a free-
hold, and seisin must be pres-
ently delivered, not prospec-
tively. Mere words could not
automatically transfer it in the
future, and nothing more is here
provided to pass seisin at the
future date.

The attentive reader will
here remember that the preced-
ing statements conflict with the
facts regarding possibilities of
reverter, and with those after
1430 regarding contingent re-
mainders.

It has often been suggested
that there was no reason, after
the recognition of springing
uses, why a contingent re-
mainder should have remained
destructible when the con-
tingency was removed only af-
ter the termination of the pre-
ceding estate. The reasons that
can be offered are not con-
vincing to us today. One is the
rule of construction just

referred to: a statutory dec-
laration (and that not specific,
but only by indirection) that a
future use should be good de-
spite a preceding “gap” was no
reason to the common law
courts for altering the custom-
ary law regarding contingent re-
mainders. A second is only an-
other way of stating the first. Ex-
ecutory limitations, creatures of
statute, change freely into rever-
sions and remainders of the
common law as preceding es-
tates take effect in possession
or disappear, but the reverse
process was apparently never
permitted in early centuries.
When the preceding estate
ended before the contingent re-
mainder vested, it was not saved
by turning it into a springing use
(if created by way of uses) or into
an executory devise.

However, it would be mere
wantonness of destruction to
construe an interest as a “void
remainder” or a “void contingent

remainder” (a contradiction in it-
self) instead of construing it as
a good executory limitation. In
a conveyance to the use of A for
ten years, then to the use of B
(or use of his heir) in fee simple,
the interest of B (or of his heir)
was always good as a future use,
or as an executory devise if cre-
ated by will without uses. Today
it should be good, as already
seen (p. 256), as a remainder;
the difference between the dif-
ferent types of interest disap-
pearing to that extent.

What has been said of the
alienability of contingent re-
mainders applies in general to
executory limitations by use and
by devise. It is evident, since a
contingent remainder cannot
vest until the contingency be re-
moved (either as respects the
person to take or his right to
take), that it is subject to the
rule against perpetuities.

All of the preceding discus-
sion of future uses is applicable
to executory devises. All estates,
of present and future en-
joyment, known to the common
law could be created by will. Ev-
ery interest so created which can
by possibility take effect as a
common law interest is that
common law interest. Common
law interests are creatable by
direct devise; and if the devise
be to uses, then the interests
thus created are equally com-
mon law interests if they meet
the requirement just stated.

But interests could be cre-
ated by will that were unknown
to the common law. In this re-
spect precisely the same novel
interests that were creatable un-
der the Statute of Uses could
likewise be created under the
Statute of Wills (1540). Gifts of
land by will are devises; and
devises whose taking effect was
prospective were called “execu-
tory.” Executory devises is there-



fore the name of future interests
created by will, but this name is
applied solely to those gifts by
will which cannot possibly take
effect as common law interests.

They may be of the same two
types as are future uses, but
springing executory devises and
shifting executory devises are
not often referred to by those
names. Moreover, both devises
and future uses are frequently
covered by the single appella-
tion “executory limitations.”

No executory devise vests
until it vests in enjoyment, and
until then it is subject to the rule
against perpetuities.

There are three chief distinc-
tions between the various in-
terests just discussed.

One is their origin: some of
ancient custom, some under a
statute of 1535, others under a
statute of 1540. Of all parts of
the property law that of future
interests is most marked in its
basic ideas and corresponding
terminology by medievalism.
One cannot really understand its
principles without attempting to
think with the minds of those to
whom “seisin” was a living con-
ception, not merely as “posses-
sion,” but also as more mystic
conceptions such as “capital-
ism,” are living to us today. From
our present day viewpoint, these
diverse origins should, of
course, be regarded as mere his-
torical accidents. Nevertheless it
will later appear that our cre-
ation of future interests is still
considerably influenced by
them. Other differences of real
substance resulted from the fact
that, originating as they did at
different times, the attitude of
courts naturally varied when
questions arose regarding the
characteristics of each interest.

There may very well have
been a time when enjoyment of
future interests was only pos-

sible after the interest became
one of actual seisin of the land.
But in the thirteenth century the
law had passed far beyond that
stage. Seisin of the “estate” had
made possible the attribution to
it of various property character-
istics while still non-possessory.
It was pointed out at the begin-
ning of this essay that alienabil-
ity is one of the most essential
attributes of property (p. 6).
Manifestly, indestructibility is
likewise of great importance
even though not indispensable.
The important early history of
future interests as known to us
is a history of these two charac-
teristics. Their modern history
lies both in their continued de-
velopment as complete property
interests, and in their increas-
ing emancipation, as respects
classification and qualities, from
feudal fetters. Litigation has in-
volved in great numbers of cases
their liability to the claim of
creditors, the adjustment of
losses and gains to the land
among the holders of successive
estates, the representation in
litigation of some by holders of
other interests, and the rela-
tions of co-owners of future in-
terests. All these developments
manifestly emphasize their
present property aspects. The
increasing importance of the
subject is due to the rapidly in-
creasing use of future interests
in this country. They are con-
stantly involved in litigation over
wills, trusts, and taxation. Per-
haps no other field of property
law is so rapidly developing.
Tendencies toward assimila-
tion have appeared even in the
preceding brief description. Fu-
ture uses and executory devises
have always, save as regards
their mode of creation, been al-
most indistinguishable. When
contingent remainders following
a gap became indestructible,
such remainders became very
much like executory limitations.
Contingent remainders not in

fact presenting a gap, because
the event removing contingency
happens before or at the mo-
ment when the preceding estate
terminates, still appear as a dis-
tinct interest. Possibilities and
rights of entry have become so
confused in an age of relatively
informal conveyancing that the
courts first confused, and now
frequently venture to ignore,
their differences—which, never-
theless, remain quite real.

Uniform legislation will prob-
ably soon make all future inter-
ests indestructible and equally
alienable. Relatively little but ac-
cidents of form due to origin at
different times will then distin-
guish them. As a matter of fact
even some of those distinctions
are tending in American convey-
ancing toward obsolescence. So
long as those remain, a careful
adherence to distinguishing
names is indispensable.

The above discussion of re-
mainders has distinguished only
vested and contingent remain-
ders. As a matter of fact distin-
guishing attributes of great im-
portance are clustering about
subdivisions of these two forms.
The American Law Institute
classes remainders as of four
types: those indefeasibly vested,
those vested as to right but sub-
ject to opening to let in addi-
tional persons who share there-
under (in “class” gifts), those
vested subject to complete de-
feasance, and those subject to
a condition precedent (or con-
tingency as respects the right).
These distinctions cannot, in
this outline be more than men-
tioned. The distinction between
remainders contingent as to
taker, and those otherwise con-
tingent, was likewise mentioned
(p. 258).

The chief liberties and rights
held by the tenants of all pos-
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sessory estates have been men-
tioned (p. 228), and likewise the
restraints imposed upon their
exercise by the doctrine of waste
(p. 224) for the protection of per-
sons holding estates of future
possession following their own.
As the complete title to the
property is in the owners of all
successive interests, such pro-
tection is essential. Many re-
straints exist that fall outside
the rules of waste. They have
been developed almost exclu-
sively in litigation involving the
rights and duties of life tenants
as tenants of the particular es-
tate.

The law protects the inter-
est of all estate holders minsur-
ance taken to protect all. It com-
pels all to share in the payment
of general incumbrances and
special assessments, giving to
the holder of any estate a lien
on other estates for payments
he makes on behalf of other es-
tate holders. It gives the life ten-
ant a lien on subsequent inter-
ests to secure his right to reim-
bursement for permanent im-
provements which he reason-
ably makes, or which he is com-
pelled by public authority to
make. The holders of subse-
quent interests have a lien on
the life estate for the payment
by them of taxes, managerial
expenses, or other current
charges which the tenant for life
fails to pay, though receiving the
“issues and profits” or, prefer-
ably, the “rents and income”
from the land. The life tenant is
permitted to recover from a
wrongdoer who damages the
land no more than damages for
the harm done to his individual
interest. The holder of any sub-
sequent interest (cf. p. 184) is
privileged to enter upon the
land when necessary to protect
his interest. The life tenant is re-
quired to account to the hold-
ers of other interests for the pro-
ceeds of any act of waste. He is
even under a duty not to cause

nor accelerate the termination of
a later defeasible estate by ne-
glect of any of the duties just
mentioned, or otherwise.

Any interest in property may
be held by more than one per-
son. This is true even of those
interests which will be discussed
in the following chapter. But
some of these forms of co-own-
ership are particularly impor-
tant; they are estates in land,
and corresponding interests in
personalty, and have peculiar
characteristics. Some are surviv-
ing antiques and some are re-
cent social products, but each
is unique, and all are character-
ized by a casualness that is re-
pellent and by inconsistencies
which make impossible any at-
tempt to systematize them.
What is here said of them ap-
plies, particularly, to the estates
of present enjoyment discussed
in Chapter VII, because many of
their characteristics are not in
evidence while the interest held
is non-possessory.

Such co-ownership exists in
our law chiefly in four forms—
tenancy in common, joint ten-
ancy, tenancy by the entireties,
and community property. A fifth
form, very important in the older
law, that of co-parceners, is
nearly obsolete in this country.
What might be classed as a sixth
form, the interests of partners,
is of great importance, but falls
within the field of another vol-
ume of this series.

(1) TENANCY IN COMMON.
Tenancy in common in land may
arise from conveyances by
deeds or by wills, and in per-
sonal property by any acts ap-
propriate for the transfer of title;
and also (in this country, since
the disappearance of primogeni-
ture and exclusion of females
have long changed common law
rules) by inheritance. In modern

times such interests in person-
alty have become very common.
The interests of the various ten-
ants in common may arise at
different times and by virtue of
different acts of transfer, and
they need not be equal, that is,
one may be for life and another
for years or m fee simple. Each
tenant owns a distinct share
(and the shares may be unequal)
of an undivided whole. Of that
share he may dispose as freely
as of any interest held in sever-
alty, and his transferee takes
precisely the grantor’s place as
a tenant in common. Similarly,
such a tenant can bring a sepa-
rate action for protection of his
interest. If undisposed of, his
share passes to his heirs, or
next of kin. As his property, it
is always subject to the claims
of his creditors. Any tenant in
common is therefore entitled to
possession of the whole prop-
erty; no one of the tenants in
common may oust another from
possession; but the one m pos-
session must account to the oth-
ers for rents and profits, and is
liable to them for waste. It fol-
lows that a “lease” given by one
tenant to a stranger entitles him
to no possession of any specific
portion of the land. He is either
a licensee or, with the others for
the period of the lease, another
tenant in common. Any tenant
may demand partition of the
common property, and conse-
quent assignment to all tenants
of wholly separate holdings.

(2) JOINT TENANCY. Joint
tenancy may also be either in
land or goods. It is similarly cre-
ated by transfers of title, but the
joint interests must ordinarily all
arise at the same time from the
same title transfer (though not
necessarily if created by deeds
operative by way of uses, or cre-
ated by will). Also, the rights of
all to take or hold possession of
the joint property are equal at
law; although equity might



make their beneficial interests
unequal. But a joint tenant does
not own a distinct and partial in-
terest, though unsevered, in the
whole property: all the tenants
own it together; there is really
no share in any one. So, if one
joint owner dies the others con-
tinue to own all; it is usually said
that they “take” all by survivor-
ship, but most properly they re-
tain all—from the dead co-owner
they take nothing. His heirs or
kin, therefore, take nothing.
Nevertheless all the tenants are
entitled to equal shares of rents
and profits, and one in sole pos-
session must account for them
and is liable for waste. Moreover,
a jointtenant can “sever the joint
tenancy’-that is, end the joint
title—by making a “conveyance”
to a stranger. As just said, there
is no conveyance of a pre-exist-
ing separate share. Neither is
there a transfer of the grantor’s
interest as a joint tenant; for the
grantee does not take the
grantor’s place as a joint tenant.
If there were originally only two
tenants, the grantee of one
holds thenceforth as tenant in
common with the other; if more
than two the grantor’s former
co-owners continue to hold as
regards themselves a joint ten-
ancy, but together become a
tenant in common of the entire
property with their former
fellow’s grantee. However, his
conveyance does defeat their
right of survivorship as to a por-
tion of the property (as to one-
third if there were originally
three joint tenants); does make
his transferee the owner of that
separate though unsevered por-
tion; and does enable the latter
to force partition and the assign-
ment to him of a segregated
holding.

The interest of a joint ten-
ant may be taken by his trustee
in bankruptcy or may be sold un-
der execution upon a judgment
secured against him, and this,
like a voluntary transfer of his

interest, severs the original ten-
ancy.

When the exact nature of a
co-tenancy was unclear there
was under the old law a pre-
sumption of joint tenancy; but
under American statutes a ten-
ancy in common is presumed,
and some have abolished joint
tenancy or at least the right of
survivorship. Even statutes of
the latter type began in this
country long ago. Those of the
former and less extreme type
were preceded by many deci-
sions establishing a similar re-
versal of presumptions in equity
courts; and law courts in this
country have followed the same
path, independently of statutes.
More than a century ago Kent
wrote that “in this country the
title by joint tenancy is very
much reduced in extent, and the
incident of survivorship is still
more extensively destroyed, ex-
cept’—as remains true today—
"where it is proper and neces-
sary, as in the case of titles held
by trustees.”

(3) TENANCY BY THE EN-
TIRETIES. Tenancy by the entire-
ties exists only when a grant or
devise is made to husband and
wife in terms which could be
held to create a joint tenancy
were the parties not married;
and in some states one could
add—which would clearly create
no other form of co-ownership.
It was conceived that they could
not be joint tenants, being in old
legal theory only one person; yet
even the husband could not
alone convey the land. Also
there is the right of survivorship
as in joint tenancy. Formerly,
neither spouse could defeat this
by an attempted conveyance to
a stranger, nor could creditors
defeat it by levies under judg-
ments, while both lived; but in
some states a grantee of either
spouse who survives the non-
conveying spouse takes all by
such survivorship, and particu-

larly in such states creditors of
either spouse have gained rights
of varying potency. In almost all
our States, this tenancy can be
created only by a personal con-
veyance to both from a stranger;
not by inheritance. In some
states the spouses may hold by
this tenancy a mere share in
property the title to which as a
whole is owned by them and
other persons in joint tenancy
or tenancy in common.

Tenancy by the entireties
has been abolished in a very few
states because of the legal
theory of marriage in which it
originated; but in general it has
been held unaffected by the
modern statutes giving to mar-
ried women equality with their
husbands in property rights,
and also unaffected by statutes
abolishing joint tenancy or the
right of survivor-ship. But the
married women’s property acts
have almost everywhere ended
the husband’s common law
rights to deprive his wife of the
possession of, and of all income
from, the land during his life.

This form of co-tenancy
gives rise, for some reason, to a
great amount of litigation.

Under these two forms of co-
tenancy, the principles are much
the same which relate to ac-
counting for excessive profits
received by one tenant, contri-
bution for excessive outlays
made by one, and the duties of
good faith owed by each to his
fellows.

A fourth co-tenancy under
common law, that of co-par-
cenary, is very uncommon in the
United States.

(4) COMMUNITY PROPERTY.
Community property is a form
of co-ownership, varying some-
what in details, which exists in
eight states of this country. It is
a system of “matrimonial gains.”
Property owned separately be-
fore marriage, its income and
proceeds of its sale or exchange,
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also property received by either
spouse by way of devise or other
forms of gift, or by descent, usu-
ally constitute separate prop-
erty. That otherwise acquired by
the spouses is community prop-
erty. Its use for the community
is, however, not impressive. In
general, this property is con-
trolled by and may be conveyed
by the husband alone; and
therefore it is disputable
whether any co-ownership ex-
ists. In some states, also, if the
husband survives the wife, he
takes everything, and in others
also unless she leave a will or
descendants. Liability for debts
falls in part upon the common
fund and in part upon the sepa-
rate estates. In general, also, all
the husband’s debts contracted
either before or during mar-
riage, as well as those which he
contracts during marriage for

common purposes are charged
against the community prop-
erty. Beyond that there is much
variation.

This type of co-ownership
applies, as indicated, to both re-
alty and personalty. So also do
the other types, including ten-
ancy by the entireties, except co-
parcenary.

(5) PARTNERSHIP PROPERTY.
In the case of a partnership the
co-ownership is limited to per-
sohalty. A conveyance of land
could not at common law be
made to a partnership as such,
and therefore an attempted con-
veyance to one operating under
an impersonal name (as the
Acme Printing Co.) totally failed.
But title would pass to members
whose names appeared in the
partnership name, or it could be
given to such members ex-

pressly as individuals. Although
in states that have adopted the
Uniform Partnership Act title can
now be given to the partnership
as such, whatever its name, the
common law rules otherwise still
apply. If title is given to indi-
vidual members they are essen-
tially trustees; and their tenancy
is therefore, in most states, a
joint tenancy, since that is the
usual holding of trustees. With
firm personalty the situation is
different. The peculiarities of the
situation are such that they can-
not be explained either by joint
tenancy or tenancy in common.
The partners are declared by the
Uniform Partnership Act to be
simply “co-owners,” but the
unique character of their inter-
ests is recognized by the use of
the term tenancy in partnership.



Part 11, Chapter | X

The complex of liberties,
powers and rights which make
up an owner’s title may be re-
stricted in various ways, by his
private act, in favor of his neigh-
bors. Additional restrictions are
imposed by the doctrines of nui-
sances, of the police power, and
of waste, which are general doc-
trines of the law. The first rests
upon all occupants of land, and
defines what are their liberties
rather than restricts those which
exist. The same is true of the
police power (p. 164). In the case
of waste (p. 224) the restrictions
imposed do not inure to the ben-
efit of neighbors, as such. We
have, however, seen (p. 202) that
when 0 leases or conveys any
greater estate to A he may re-
strict the grantee’s use by mak-
ing the estate granted subject to
a condition subsequent for
whose breach forfeiture of the
estate may be enforced by entry.
The present chapter is devoted
to several other types of restric-
tion upon an owner s (that is, a
rightful possessor’s) liberties of
user, imposed by himself or by
some predecessor in title.

It has been noted (p. 241)
that the ancient law conceived of

Non-Possessory
| nterests Less than
Estatesin Land

various future interests, particu-
larly of reversions and re-
mainders, as corporeal things in
the sense that they carried sei-
sin, and were therefore estates;
the effects of this upon alien-
ation has been likewise noted
(pp. 61, 63). However, because
seisin is gone and its effects
should go with it, and such in-
terests do not give present pos-
session, they have been dis-
cussed as non-possessory, al-
though estates. Even in the thir-
teenth century the idea was de-
veloping that certain other inter-
ests that never conferred seisin
of land were therefore only
rights, and incorporeal. These
“incorporeal hereditaments” are
those now to be considered. Both
in form and substance they bear
plain evidences of ancient origin.
Although known as incorporeal
“hereditaments,” none of them
need be hereditary, whether cre-
ated by deed or gained ‘by ad-
verse user. They are “incorporeal”
because they never confer pos-
session of the land in which they
exist. As will later appear, their
principles lack system, being
characterized by inconsistencies
and misleading labels.

The natural rights in one’s
own land which have been dis-

cussed above are pre-eminently
possessory rights, yet do not of
themselves confer possession;
they are mere liberties, splinters
of a title (p. 228) that does con-
fer possession. We have seen
that these rights in another’s
land are likewise splinters of the
title to the land against which
they are exercised. But, being
mere splinters of the title to
what, on the whole, is rightly
designated as another’s land,
and particularly because they do
not confer possession thereof, it
is proper to refer to them as
merely “rights in” the land of an-
other. As such real or proprietary
rights they are protected against
all the world. While they exist,
they reduce, or wholly suspend,
the “natural rights”—the liberties
of user or powers of alienation-
of the owner of the land against
or in which they exist. But, if not
rights existing in perpetuity,
such rights of the owner of the
servient land are not ex-
tinguished; and on termination
of the servitude (p. 284) they re-
vive and restore his perfect title
(p. 135).

(1) DEFINITION AND TYPES.
An easement is a right held by A
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[the owner of Blackacre] which
entitles him to use Greenacre in
a particular manner, without tak-
ing the substance of the land and
without holding possession
thereof [for the benefit of
Blackacre], or which obliges the
owner of Greenacre, B, either to
use it or abstain from using it in
a particular manner [for the ben-
efit of Blackacre]. Such a right
diminishes, of course, the liber-
ties of the servient owner m us-
ing his land, since his own user
must be subordinated to that of
the easement holder. Unless the
easement be granted, however,
as an exclusive right, similar
easements may be granted to
other persons. Each right is
subordinated to those preced-
ing, and the landowner’s right is
inferior to all.

The most common type of
easement, and the most ancient
under that name, is the easement
appurtenant. In it the benefit is
conceived as held by one piece
of land, and the burden as borne
by the other; the two being there-
fore known, respectively, as the
“dominant” and the “servient”
tenement. The easement is held
by the owner of the dominant
tenement only as an incident of
his ownership. The owner is any-
one holding a possessory estate
in the land derived from the es-
tate of the original easement
holder. If the above definition is
read with the words enclosed in
brackets, it describes an ease-
ment of this normal type. If the
definition be read without the
words in brackets it describes an
easement in gross. Such an ease-
ment may be held by A although
he owns no land, and without any
requirement that it benefit land
which he actually owns.

Whether the easement be ap-
purtenant or in gross the defini-
tion covers three varieties. The
normal is the so-called positive
easement, which permits its
holder to do positive acts on the
servient tenement. The second

(in order) is generally called a
spurious easement, calling for
positive acts by the owner of the
servient land. The third is a nega-
tive easement, calling for inac-
tion by the owner of the servient
land.

(2) APPURTENANT AND IN
GROSS. (a) Easements appur-
tenant are very ancient. It follows
from their definition that the
user which they legalize is re-
stricted to acts which benefit
(that is, are assumed to benefit)
the owner of the dominant land
directly through its occupancy.
Typical of them today are rights
of way for pedestrians or ve-
hicles, the right to lay artificial
drains in the land, to backflow
water of a natural stream upon
higher land, to drain surface wa-
ter over lower land, or use in
common stairways between ad-
joining buildings.

The dominant and servient
tenements need not be adjacent.
Indeed, they need not be near
each other provided they are so
related that the use of one may
clearly benefit the possessor of
the other. In the field of cov-
enants, the requirement that
they touch and concern the land
as a precondition to running
therewith is fundamental (pp.
297, 305). In the case of ease-
ments this is rarely mentioned
only because almost always it is
clearly satisfied. If, however, one
attempts to create an easement
of which that is not true, the law
may refuse it recognition, as an
attempt to create a novel prop-
erty interest.

The benefit being appurte-
nant to a definite piece of land
(of course the burden is appur-
tenant in all types of easement),
both benefit and burden passed
at common law, unmodified by
the recording acts (p. 464), with
the tenements to which they
were attached, without being
mentioned. Mention of the bur-
den in conveyances of the servi-

ent estate is vital to the holder
of the dominant estate, who,
however, cannot control such
conveyances, and can only see
that the instrument is recorded
by which the burden is first cre-
ated. Mention of the benefit in
deeds transferring the dominant
land is usual, by employment of
the phrase “with appurtenances,”
or by more specific reference,
and has two advantages. First, it
makes easy the discovery of the
grantor’s intent—for his right is
a property interest which he need
not convey unless he so desires.
Secondly, under the recording
systems of some states, mention
of the easement even in the
transfers of the dominant tene-
ment may afford its holder addi-
tional protection against trans-
fers of the servient land to a pur-
chaser for value without notice.

When the dominant estate is
divided the owner of each part
enjoys the benefit of the ease-
ment. When the servient land is
divided, the part or parts actu-
ally used under the easement
continue to be burdened there-
with.

The easement of necessity is
always (in fact) appurtenant, and
exists typically in favor of one
whose land is completely sur-
rounded by that of others. It may
exist even in favor of one who
owned and granted away all sur-
rounding land (notwithstanding
that the rule of construing a deed
against the grantor would make
it impossible to give him the
right by implied “reservation”).
The cases are strict in requiring
a very real necessity, not merely
a great convenience; and the
right terminates upon cessation
of the necessity. Public policy,
expressed in statutes, has, how-
ever, in various states compelled
the establishment of private
ways after proper compensation
in cases where great hardship
would otherwise exist. The
courts, although really guided by
the same motive, strive, when



they find the easement present,
to base it upon a necessarily im-
plied intent in conveyances by
some ultimate common owner of
the two tracts.

(b) Of easements in gross it
was often stated until recent
years that they could not exist.
It is true that they are not recog-
nized under that name in En-
gland nor in various of our
states. Nevertheless, even in
some jurisdictions banning the
name as well as in others that
do not, the law recognizes rights
of one person in the land of oth-
ers which, if they are to be
classed at all under the divisions
of such rights known to our law,
and not treated as so many
unique interests incapable of
systematization, must be classi-
fied as easements in gross.

In the old law easements in
gross were called “personal” be-
cause belonging to one apart from
his occupancy of land, regardless
of the distinction between a right
existing in perpetuity and one lim-
ited to the lifetime of the holder.
Today, the description “personal”
ordinarily has the latter meaning,
and also implies the non-assign-
ability of the interest. Where rec-
ognized in this country easements
in gross are most generally per-
sonal in both senses; and in En-
gland various en-forcible rights,
really easements, exist in gross to
that extent.

However, in some states they
exist as heritable and trans-
ferable interests. The transfer of
the burden is objectionable only
as incumbering the title to the
servient land. But, as regards the
benefit, itis obvious that its free
transferability from the original
holder to his heirs or assignees
may make it very difficult or im-
possible to locate those who
alone can remove the incum-
brance from the servient land by
release of their right, or against
whom abandonment of the right,
or its destruction otherwise (p.

289), can be proved when the
servient owner desires to clear
his title. Such impediments to
marketability have always been
opposed to the policy that under-
lies and has shaped the property
law (p. 381). Itis also evident that
free transferability might con-
ceivably so increase the number
of those entitled to use the ease-
ment as unduly to burden (“sur-
charge”) the servient land.

It is sometimes difficult to
classify an easement as appur-
tenant or in gross. In particular,
itis sometimes difficult to find a
dominant tenement of the tradi-
tional type. The right to lay gas
or oil pipes through the land of
successive owners cannot be an
appurtenant easement unless
the dominant tenement be the
scattered tracts of land owned in
fee along the way for its mainte-
nhance and operation. In reality it
is the “business” of the company
to which the easement is appur-
tenant. Precisely the same is true
of most railroad rights of way
(assuming them not to be owned
in fee), and of the right to main-
tain telephone and telegraph,
heat, power, and light lines; also
of various parking privileges (if
not contractual or mere licenses)
incidental to the business of in-
dustrial establishments. In the
case of restrictive covenants en-
forced in equity, a business has
occasionally been recognized as
the “dominant tenement,” and
even chattels have been so re-
ferred to, by courts of equity,
which have unnecessarily fol-
lowed the easement analogy (p.
321). Nevertheless, such rights
as the preceding are clearly most
properly regarded as easement
in gross. Similarly, the right to
advertise on buildings and bill
boards, if it is in a given case an
easement at all, must be an ease-
ment in gross unless a business
is called the dominant tenement.

But difficulties cannot always
be avoided by calling an ease-
ment one in gross. When a ripar-

ian owner grants to a non-ripar-
ian (assuming a jurisdiction
where he may do so) the right to
divert water through a flume for
power, returning it to the stream
on the grantor’s land, the domi-
hant tenement may be said to be
the “land” on which the mill
stands, but in reality it is the mill,
in other words an industrial es-
tablishment or business. More-
over, strictly speaking the servi-
ent tenement is not the grantor’s
“land” but a mere splinter of his
title thereto, namely his right to
take water from the stream for
use.

There seems to be little
doubt that easements in gross,
grown up in disregard of the
original labels of the law, today
exceed in variety and economic
importance all easements appur-
tenant. Most of the typical ease-
ments of the latter type origi-
nated in old-time conditions of
rural life, the absence of ad-
equate public roads, water ser-
vice, sewage and drainage sys-
tems, uncertain boundary lines.
They tend to disappear-in other
countries as well as our own that
tendency seems evident.

Easements in land privately
owned may be held by the pub-
lic. A very large percentage of all
roadways are mere easements.
These are clearly held in gross,
if the ordinary classification is
extended to public rights.

(3) NEGATIVE AND SPURI-
OUS. (a) The negative easement
is illustrated today by the mutual
easements of support held by
owners of a normal party wall—
half standing on the land of, and
owned by, each neighbor; by the
right of the owner of a higher
floor in a cooperative apartment
house, or tenant of a suite or
floor in a tall office building (“sky
leases”), to have it supported by
lower apartments; the right to
have a building supported by
adjoining land (p. 283), or, there
being no party wall, by an adjoin-
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ing building; and the right, very
rare here although common in
England, to have light and air
come unimpeded across neigh-
boring land to one’s windows.
The first two of these rights are
implied from the act of joining
in what is essentially a common
enterprise. The last two may be
secured by express and explicit
grant, and a court might find
them impliedly granted by a
vague deed. But neither of them
can be gained in this country by
prescription (p. 362); for the
claimant of the right, acting law-
fully on his own land in erecting
and maintaining his building,
does not violate any right of his
neighbor, who therefore cannot
sleep upon aright of action. Nor
should he be compelled to put
his own land, in self protection,
to undesired uses.

(b) Spurious easements (a
most inapt name) are illustrated
by a right to have the adjoining
landowner maintain a partition
fence. Such easements are very
unusual today; but this is cer-
tainly largely owing to the fact
that in perhaps all states there
are fencing acts (and, indeed,
drainage acts, and the like) which
remove from private arrange-
ment matters once particularly
productive of easements. When
a statute puts a duty upon each
to fence, which one neglects, the
other performing the duty of
both, it has been held that the
wrongdoer gains by “prescrip-
tion” an easement to have the
other continue to do all; and if
he does not, he has no remedy
if, for example, the cattle of the
easement holder trespass. Al-
though not called easements,
similar rights have always been
abundant in England.

(4) CREATION. Easements
are either granted by deed or
acquired by adverse user for the
prescriptive period. In either case
they may be of a duration corre-

sponding to any estate recog-
hized by law that is desired—in
fee simple (and once in tail), for
life, or for years. Since they are
hever possessory (“corporeal”)
these interests of varying dura-
tion are not technically “estates,”
although often so called in judi-
cial opinions. Of course, in
theory, even a tenant for years
might by prescription gain an
easement in perpetuity; also, in
theory, he might claim it and gain
it as one in gross, although it is
almost inconceivable that it
would be desired or claimed oth-
erwise than to enlarge the enjoy-
ment of his estate for years. If so
claimed it would be appurtenant,
yet after the end of his tenancy
must continue, if it longer exists,
as one in gross; and there is no
authority for the proposition that
an easement may be created to
exist for a time as one appurte-
hant and thereafter as one in
gross. It will be noted below (p.
290) that if once created as an
easement appurtenant, an at-
tempt to convert it into one in
gross destroys it.

In our ancient law appurte-
nant easements in perpetuity
were creatable by mere mention,
without .words of inheritance
specifically applicable to them, in
feoffments of the dominant land.
Similarly, in a deed today of the
same characteristics, a perpetual
easement would certainly, by
construction, be held created. In
the case of easements in gross,
however, words of inheritance
were of course essential until
statutes altered common law re-
quirements (p. 188).

If the easement is created by
deed, its scope is determined
from the language as explained
by the surrounding circum-
stances. If created by prescrip-
tion, its scope is determined by
the nature of the use during the
prescriptive period.

Thus a grant of a “way,” not
exactly defined, is such a way as
the past relations of the parties
and their apparent purpose in
creating the way, and the gen-
eral circumstances of contempo-
rary and neighborhood usage,
would indicate. A “way” granted
to a city factory owner would be
very different from one granted
by one farmer to another. If the
purpose is not explicitly stated
and cannot be defined, a “way”
is one for all purposes; but if an
easement appurtenant, those
purposes are confined to uses
directly beneficial to the occu-
pant, as such, of the dominant
land. The want of any such re-
straint upon user in the case of
an easement in gross is one ob-
jection to their recognition. If a
way is not definitely described,
the owner of the servient tene-
ment has a prior privilege of lo-
cating it, but the location must
be reasonably convenient for
both parties, and in case of dis-
agreement courts of equity have
sometimes fixed the location.
The same general principle con-
trols the width of a way. Such
locations are regarded as con-
structions of a grant already
made, not as new oral convey-
ances—which would be a viola-
tion of the statute of frauds. Use
and acquiescence may also settle
these attributes, and use for the
prescriptive period or for any
particular period is not essential.

A grant of an easement,
clearly defined, includes by im-
plication a grant of all rights rea-
sonably incidental to the enjoy-
ment of the one expressly
granted. Thus, the reciprocal
easements implied by law (in the
absence of agreement) in favor
of the owners of a party wall in-
clude the right in each landowner
to strengthen the foundation, to
extend the wall upward or
lengthen it, when needed in con-
hection with contemplated im-
provements, or to put iron an-
chors through it for safety, al-



though not a liberty to weaken
the wall by opening windows in
it, or to subject it to other uses
potentially detrimental to full
enjoyment by the other land-
owner. The right to enter upon
the servient land at any time in
the future and abate obstruc-
tions to the enjoyment of the
easement is not subject to the
rule against perpetuities, be-
cause it is only a part of the ease-
ment right.

These problems are fre-
quently complicated by three
other difficulties: first the rule
that the holder of the easement
bears the burden of making any
repairs on the servient land that
are needed for continued enjoy-
ment of his right, but may not
under the guise of repairs en-
large his right; second, that if he
does exceed the use proper to
his easement, some courts will
and others will not hold such
excessive user the means of
gaining an enlarged easement by
prescription; and third that if an
“improvement” really involves the
appropriation of an additional or
a different part of the servient
estate this would require a new
conveyance to satisfy the statute
of frauds. In the case of a party
wall, when extensions or other
improvements made by one
party are later utilized by the
other, a growing body of law
finds the latter obligated to re-
imburse the builder for a proper
share of the costs of improve-
ment, upon theories that are
both divergent and incoherent.
But this is manifestly wholly dif-
ferent from the ordinary case, in
which the expense rests wholly
on one party. Of course the ser-
vient owner may voluntarily
make improvements that facili-
tate enjoyment, but he may not
by what are improvements for
himself alter conditions that are
obstructions to that enjoyment.
On the other hand, as respects
improvements by the owner of
the dominant land, it must be

remembered that no man need
accept, much less pay for, ben-
efits voluntarily conferred upon
him by the improvement of land,
or even the full title to land (p.
431). Suppose then, that the
easement is a way in enjoying
which its holder has long forded
a stream: he may fill in depres-
sions washed out near the banks,
he may probably lay culverts, or
build a solid approach to the
banks, but the building of a
bridge to replace the ford may
appear (although in an actual
case it did not so appear to a
court) a convenient but an im-
proper improvement. Similarly, if
a buried pipe is substituted for
an open drainage ditch. If, then,
there is a use not properly in-
cluded within the easement
right, the majority of courts hold
that a cause of action accrues to
the servient owner and the en-
larged right may arise from pre-
scription. Indeed, probably all
courts would accept that prin-
ciple, but some, in applying it,
have difficulty in finding a hos-
tile intent of the wrongdoer, or
are prone to find a license (p.
328) by the servient owner. As
regards the statute of frauds, the
law at various points, including
the present, betrays a lack of
consistent theory in applying it
to the arrangements of neighbor-
ing landowners.

An unlimited conveyance of
an easement is, in law, a grant
of unlimited reasonable use only;
but the case of an easement
gamed by prescription, the com-
mon intent of two parties not
being involved, is necessarily
treated with less flexibility. No
action lies against anyone for
user of the servient estate which
does not actually interfere with
the easement holder’s limited
right; against anyone who so in-
terferes there is a right of action.
What is an interference is a ques-
tion for a jury. A gate across a

footway or a cattle drive may be
not unreasonable, yet might be
an intolerable interference with
travel by automobiles.

Since the servient owner’s
estate is regarded as complete,
and the easement as a mere ex-
ternal incumbrance thereon, they
are treated as quite distinct.
Hence, for example, in case of
excessive use by the easement
holder an action will lie in tres-
pass, or in ejectment; the judg-
ment in the latter case awarding
the servient owner possession
subject to the easement in its
true extent. On the other hand,
since the easement right confers
no possession of the servient
land, neither trespass nor eject-
ment is available for interfer-
ences with it. Trespass on the
case, for damages, is the usual
remedy. But in case of repeated
interferences or other forms of
violation irreparable by law, eq-
uity will give an injunction. More-
over, such interferences are of-
ten judicially discussed as nui-
sances. It is true that actions
against nuisances cannot be
brought by non-possessors; to
that extent it is anomalous to
allow them to an easement
holder. The reason for that re-
quirement, however, is that one
without legal right to be on land
cannot complain against
unreasonable interference with
his enjoyment of life thereon.
The easement holder has only a
bit of ownership, and no posses-
sion, but he does have a legal
right to enjoy his bit of owner-
ship. Repeated interferences
with possession are a nuisance,
and for over a century equity has
enjoined them, both because a
huisance and to avoid a multiplic-
ity of legal actions. For the latter
reason equity can, of course, is-
sue injunctions against repeated
interferences with an easement,
and it seems wholly proper to
declare them, also, a nuisance
and enjoin them as such.
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The law’s unfriendliness to
easements is marked by the va-
riety of methods in which they
can be destroyed, and the servi-
ent owner’s natural rights re-
stored. (1) The easement is de-
stroyed when its enjoyment be-
comes impossible through de-
struction of the servient tene-
ment, as by the burning of a
building in which parts enjoy
rights of mutual support or by
the taking of the land under
eminent domain. The use of com-
mon stairways between build-
ings is limited to the period of
their continued existence in such
state as permits enjoyment of the
right, neither party being obli-
gated to abstain from improve-
ments that end the enjoyment,
or even from destruction of his
own building. The mutual ease-
ments may arise by express
grant, or in part by implied
grants; the courts search for pre-
sumptive intent and bend theo-
ries, if necessary, to meet it. (2)
The purpose of the easement
may end by destruction of the
dominant tenement, as when it
exists in favor of a leasehold that
comes to an end.

Again, one or the other party
may voluntarily destroy the right.
This can be done (3) by its re-
lease by the dominant to the ser-
vient owner, its independent ex-
istence thereupon ending, the
right of user becoming part of
the servient owner’s title; or (4)
by its abandonment (p. 353) by
the dominant owner; or (5) by a
license given to the servient by
the dominant owner, which, be-
ing acted upon, the easement is
held to. be extinguished. And
from the other side it is held to
be destroyed (6) by the servient
owner’s obstruction of its enjoy-
ment for the prescriptive period.

(7) If title to the two tene-
ment comes to be held by one
person (unless by descent. or
other act of law) in fee simple

absolute the easement is de-
stroyed by merger. But this does
not apply to defeasible fees such
as that of a mortgagee (in a title
jurisdiction); nor does equity
permit an easement thus to be
destroyed to the detriment of the
beneficiary of a trust.

(8) If tide to the servient land
is taken by one who gives value,
and has no actual knowledge of
the easement, nor notice of it by
record of deeds in his chain of
title or by the condition of the
premises (when user under the
easement is visible on the face
of the earth), he takes the tide
clear of the incumbrance.

Finally, (9) if an easement is
originally created as appurtenant
to land, and the holder later at-
tempts to sever it from the domi-
nant land and either retain it for
himself or grant it to another
person as one in gross, it is
wholly destroyed. If appurtenant
in an absolute sense, any such
attempt would be merely futile
and the right would remain ap-
purtenant. In fact, it does not so
remain; it is destroyed by the
attempt to sever. Whether the
original right arises from grant
or prescription makes no differ-
ence. This evidences an un-
friendliness, therefore, to any
type of easement. The case of an
attempted change of an ease-
ment in gross into one ap-
purtenant has perhaps never
been reported, but such a trans-
formation of a profit right has
been held impossible.

Of these modes of destruc-
tion only the fourth and fifth re-
quire comment. As regards aban-
donment the majority doctrine
requires only an intent to aban-
don—presently, not prospec-
tively-unequivocally manifested.
But some decisions’ are exceed-
ingly strict in applying the re-
quirement of clear or unequivo-
cal indication of intent; almost,
if not literally, requiring the
adoption of a new way or con-
struction of a new drain, for ex-

ample, before the old right is
gone. The general attitude is far
less tender to easements. No li-
cense to obstruct an owner’s
natural rights is effective to de-
stroy them; the contrary result
would mean that an easement is
created, which it cannot be oth-
erwise than by conveyance (or
prescription)-although, of
course, words of permission un-
der seal might be construed to
be not a mere license, but a
grant. But a license, oral or by
parol writing, to obstruct an
easement, if acted upon (with no
reference to the amount of
money expended or time
elapsed), destroys the easement.
This is otherwise expressed by
saying that “the license is irrevo-
cable,” a less correct statement.
Statutes of frauds have always
required a writing to “create” and
to “transfer” interests in land; not
to destroy one. The license op-
erates as an abandonment.

Mere non-user, for the pre-
scriptive period or any other
length of time, does not extin-
guish an easement, although it
may be evidence of an abandon-
ment. Since non-user violates no
right of the servient owner, talk
of prescription in these cases is
meaningless. Neither does ex-
cessive user destroy the ease-
ment. But excessive user may be
so inseparable from legitimate
user (as when the dominant ten-
ement is a small building that
becomes part of a larger build-
ing covering other land) that
even the latter may be enjoined
unless and until the excessive
user is ended. This, like the
preceding case, is suspension of
enjoyment but not extinguish-
ment of the right.

There can be no doubt what-
ever of a general unfriendliness
in the law toward rights held by
one person in the land of an-
other. There is equally plain evi-
dence in its development that
this attitude has proved weaker
than the general policy of allow-



ing owners to do what they will
with their property. There has
been a steady growth of the
rights in question. This is equally
plain as respects easements in
gross, real covenants, and li-
censes.

These interests, so called to
distinguish profits taken from
those rendered (profits “in ren-
der”), are ancient common law
derivatives, altered, from mano-
rial prototypes. Today, they are
usually called, simply, profits.

A profit is a right to partake
of some product or constituent
of another’s land without enjoy-
ing possession of the land. It is
hecessarily, unless in exceed-
ingly rare instances, accompa-
hied by incidental easements,
usually of way, which either make
possible or facilitate the profit’s
enjoyment. The products taken
may be sand, gravel, marble,
coal, standing timber, grass,
water (provided it is in ponds, or
otherwise property of the land-
owner), or other things. When
severed the product becomes
personalty. A right to take ice
formed on ponds on another’s
land is properly a profit. The
right of a riparian owner to take
ice from a natural stream is
merely a use of the water, though
frozen; and he should have no
more power to give non-riparians
interests in the frozen water than
in the unfrozen (p. 238). A right
assumedly given by a riparian
owner to take water from a natu-
ral stream, if permitted by the
local law, cannot be a profit, by
the general view, because the ri-
parian landowner is not owner of
the water; the right is therefore
called an easement. But there are
difficulties here, for certainly a
profit may be given, by proper
words, to take from land oil or
gas, notwithstanding that there
is no ownership of these except
as personalty after confinement.
The difficulty is that we have few

labels under which to classify the
rights now under consideration.
Those just mentioned necessar-
ily receive from the courts pro-
tection beyond that accorded to
licenses; and if not mere licenses,
the only alternative is to regard
them as profits. Much the same
must be said of so-called “prof-
its” to take wild game on
another’s land or fish from a
natural stream running through
the same. In these cases, as in
that of the oil, the owner of the
locus does have a preferential
position as respects their cap-
ture, although no right to pre-
vent a neighbor from drawing
away the oil or fairly intercept-
ing the game.

As in the case of easements,
a profit may be created either by
grant or by prescription, and the
same principles apply in deter-
mining its scope. However cre-
ated, it may be one in perpetu-
ity, for life of its holder, or for
years. A profit appurtenant
passes presumptively by convey-
ance of the dominant estate, and
the recording act affects this pre-
cisely as in case of an easement.
Likewise, it may be exclusive or
non-exclusive, and in the latter
case similar rights may be
granted to a number of persons,
each enjoying in subordination
to rights earlier granted. But here
comes into operation the chief
doctrine controlling profit rights,
namely that the servient land
must not be subjected to the
danger of exhaustion (“sur-
charged”).

A right to all the profits or
all the substance of land is, we
have seen, a grant of title (p.
142). A grant of all the coal, or
other single product or constitu-
ent of the physical land, under
and in the same, no matter
whether for a lump sum or one
paid in installments, is a convey-
ance outright of such single
product. A railroad’s right to con-
struct and maintain a tunnel
through land need not, of course,

be a conveyance of the land
within the tunnel’s bounds, and
it cannot be a gift of the exca-
vated earth, as personalty, until
after excavation. No doubt in
some cases grantors have re-
quired the excavated matter to
be used in fillings for their ben-
efit. But the usual practice is to
treat such land as either im-
pliedly conveyed or given, to-
gether with an easement of way;
in other words, there is no profit.
But a right to take coal in quan-
tities undefined, paying so much
per ton, is a profit; and even a
right to take undefined quanti-
ties of a single product may ex-
haust the land in an economic
sense notwithstanding that
“land” is legally indestructible (p.
172). Consequently the law,
though freely recognizing pub-
lic easements, has never recog-
hized a profit exercisable by the
public. Nor has it permitted as-
signments of profits that tend to
surcharge the servient land. An
old case, a “leading” one despite
its obscure brevity, laid it down
that if a profit be assigned to
several persons they must work
it “together with one stock.” To
hold that an assignment to two
great construction companies is
therefore invalid seems to give
the proper meaning to the
phrase quoted. The rule, how-
ever, as generally stated, is that
“a profit is indivisible”; that if
granted to several it must be
“worked in common.” This is a
very crude test: the exercise of
the right by one industrial cor-
poration would be more destruc-
tive than its exercise by a hun-
dred individuals, whether “in
common” or in severalty.

Profits have always been rec-
oghnized both as appurtenant
and in gross. To be appurtenant
a profit must clearly conduce to
the enjoyment of the dominant
tenement by its occupant, and
the right is measured by the
needs of that tenement. If cre-
ated as one appurtenant it can-
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not later be made one in gross.
Nor can a profit be at the same
time appurtenant to the extent
of the needs of the dominant
land and, beyond those needs,
in gross.

Profits in gross, unlike ease-
ments in gross, have always been
assignable. One can only surmise
what caused this inconsistency
between profits and easements,
the former being, from our
present point of view so much
more detrimental to the servient
land.

If the profit is appurtenant
and the dominant tenement is
divided, and the profit is
“admeasurable’—as, for ex-
ample, a right to take manure for
the dominant land—the owners
of the several parts continue to
take what each part required
before, since it still requires the
same. The profit is apportioned.”
But a profit to take wood for
household needs (fires, repairs,
and fences) is not admeasurable
according to mere acreage; a di-
vision of the dominant land, and
increase of households, would
tend to surcharge the servient
land. Such a profit (of “estovers”)
is not apportion-able. If the
owner of the servient tenement
becomes owner of a part of the
dominant, thereby extinguishing
the profit as to that part, the con-
tinuance of the profit, if appor-
tion-able, in favor of the remain-
ing dominant land is evidently
unobjectionable.

If the servient tenement is
divided, and title to any part
thereof is acquired by the owner
of the dominant tenement this
extinguishes the whole profit.
Likewise if a release is given by
him to the owner of any part of
the servient tenement. In both
cases it is assumed that he would
thereafter surcharge the other
portions.

All the modes of destruction
enumerated under easements
apply equally to profits.

(1) AT LAW. The law of real
covenants is unclear and un-
settled. Various aspects of it can
be discussed only with hesitancy,
and indeed bewilderment. The
subject is habitually presented
under two divisions. Not all cov-
enants that “run,” in the sense
that they create real rights (Su-
pra, p. 26), are known as cov-
enants running with the land.
Any real right created by cov-
enant which is a right tradition-
ally recognized as capable of
existing as an easement, or a
rent charge or profit, is an ease-
ment, a rent charge, or a profit;
and after its creation by words
of covenant runs as an easement,
profit, or rent with the land,
whereas the real rights now to
be discussed, though called cov-
enants “running with the land”
really run with the estates or
titles held therein.

(@) Covenants Incidental to
the Creation of Lease holds. Cov-
enants in leases that run with the
land have already been dis-
cussed, and their peculiar nature
adverted to (p. 201). In those
cases the landlord may or may
not have a reversion in fee
simple; there is said to be “ten-
ure” and “privity” between the
parties. The requirement that a
covenant must “touch or concern
the land” is very generally stated
as meaning that it must directly
affect the nature, quality, value,
or mode of enjoying “the thing
demised.” This is too narrow; nor
does the substitution for the last
words of “land,” to cover the in-
terest of both tenant and (p. 201)
reversioner, suffice to remove
obscurities. It is the title—lease-
hold or reversion—that must be
affected, in the sense indicated,
by the covenant to do or not do
something with or on or regard-
ing the premises demised; and
the effect must result directly
through or because of the
landlord’s or tenant’s legal rela-

tionship to that land, not be-
cause of collateral circum-
stances. Finally, in the case of
these leasehold covenants at
least, although the covenant has
often been held to run (in this
country) as to both benefit and
burden if it meets the test just
stated as respects either one of
the titles, high authority sup-
ports the view that the running
of each should depend upon the
presence of justificatory facts on
its side of the relationship. In
other words, the relation should
be regarded as involving two in-
dependently possible incidents
of title, each existing or not ex-
isting according as its char-
acteristics do or do not fit our
general conception of real or pro-
prietary rights (p. 127). As yet,
however, the precedents are not
based upon this theory, although
most of them are consistent with
it.

When the tenant is the prom-
isee, his benefit might consist
either merely in an increased
physical enjoyment of the leased
premises or in some present or
prospective economic advan-
tage. The line between them is,
however, not always clear. It is
significant that advantages of
the former type, which are
scarcely conceivable, have appar-
ently not arisen in litigation. They
would be conferred by the
landlord’s covenant to care for
the tenant’s lawn and shade
trees, or not to use a roadway on
his unleased land passing near
to the tenant’s house. Benefits
of the second type are conferred
by covenants not to distrain for
rent, not to compete with the
tenant’s business on the leased
premises, to renew or extend the
lease, to buy his removable fix-
tures when the term ends, to give
the tenant a lien on them until
payment, to reimburse him for
permanent improvements, giv-
ing him a right of preemption for
whatever price others may offer,
or to convey the reversion to him



at a stipulated price. Both types
of benefit seem necessarily in-
volved in promises to repair a
residence, or supply the tenant
with water, gas, heat, or light.
The burden upon the landlord
who makes the preceding cov-
enants takes the form in five
cases of a pecuniary outlay; in
seven it consists in a limitation
upon his liberties of user or pow-
ers of disposition over the land.
The restraint of mere personal
liberty by any enforcible contract
is, of course, not in question. Of
course, too, having promised as
reversioner, in a contractual
sense all the covenants burden
him through his relationship to
the land; but of the five pecuni-
ary burdens only one is inti-
mately otherwise associated with
his position as reversioner. Not-
withstanding the very natural
fact that by no means all courts
and writers maintain that the
above suggested covenants
“touch and concern the land,” it
is believed that they do, and on
both sides, consistently with pre-
cedents. The case is strongest
for such a conclusion when not
only does the tenant receive an
economic benefit attached to the
grant of his leasehold, and which
he bargained for as such, but the
landlord’s reversionary title is
restricted in content. As for the
four cases in which the landlord’s
financial burden is not one
which, in theory, is necessarily
associated with a reversion, it
can be said that they do in fact
add to his legal duties as rever-
sioner, and therefore do reduce
his economic advantages as
reversioner. That the covenant
would generally run even in
these cases is perhaps support
for the view, frequently ex-
pressed, that if either party is
benefited or burdened directly
through his legal relationship to
the land, that is generally re-
garded as sufficient.

When the landlord is the
covenantee there is only his re-

versionary title to enjoy, and cov-
enants by the tenant can, appar-
ently, very rarely confer any ad-
vantage in enjoyment of the ex-
isting liberties, powers, or rights
which constitute that title. A cov-
enant may, however, add to the
lessor’s rights or duties; for ex-
ample, one giving him a first lien
for rent upon property of the ten-
ant on the premises (where such
right would not otherwise exist),
or giving him a power to termi-
hate the lease upon certain con-
ditions, or one releasing the les-
sor, a railroad, from liability for
destruction of the tenant’s prop-
erty by fires negligently set by
the lessor’s locomotives. If the
decisions were consistent such
covenants should be held to
touch and concern the land; but
particularly as respects the last
not all dicta and decisions have
accepted that view.

The benefits conferred on
the landlord consist, almost al-
ways, solely in present or pro-
spective economic advantages. If
such inure to him through im-
provement of the land, the cov-
enants have been held to touch
and concern the land (and have
been allowed to run). Examples
are covenants to repair buildings
and other structures on the
leased premises, to improve
them in a stipulated manner, to
fertilize fields, to rotate crops (or
fallowing with tillage), to pay
taxes on the leased premises,
not to employ laborers lacking
proper claim to support from lo-
cal poor rates to which the les-
sor must contribute, to buy beer
for tenant’s inn from the lessor
only, not to compete on the de-
mised premises with the
landlord’s business, not to
manufacture thereon certain ar-
ticles, to buy the same at an ar-
bitrated valuation at the end of
the term, not to assign or sub-
lease (or not to do so without the
landlord’s consent), to live on the
leased premises, or to conduct a
leased creamery as an indepen-

dent business. If the perfor-
mance of the covenants would be
equally advantageous to the
landlord independently of his
reversion, they have been re-
garded as collateral and per-
sonal.

Of the preceding thirteen
covenants the first four benefit
the lessor financially through
maintenance or betterment of
the land leased; moreover, in so
far as the tenant thus assumes
an obligation that transcends his
general duty to return the pre-
mises in as good condition as
when received, the covenants
give the landlord a sole remedy
(and in so far as the covenant
obligation falls within the gen-
eral duty, an additional remedy).
The next four certainly, the fol-
lowing four presumably, and the
last possibly, also benefit him
economically in other ways (he
must have bargained for them
under that belief); but, save the
covenants to live on the land and
not to put another person in as
tenant, these eight do not so
benefit him directly through his
relationship to the land in the
sense of the test—for it matters
not that his ownership enabled
him to exact the promise from
its would-be tenant. As regards
the effect of the covenants in re-
stricting the tenant’s constitu-
ents of title, or in making more
valuable those of the landlord,
the last eight covenants mani-
festly restrict the normal liberties
or powers of a tenant, and the
first four have the same effect so
far as they transcend his normal
duty to return the premises in as
good condition as when received;
and the covenant to pay taxes
assessed against the landlord is
an abnormal increase of the
tenant’s legal duties. It would
seem that all the covenants
touch and concern the land. And
most courts would permit them
to run, notwithstanding that
some do not, on the benefit side,
satisfy the requirement that it be
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conferred directly through the
promisee’s relation to the land.

Doubts regarding some of
the above covenants have al-
ready been noted.

In indicating that most of the
covenants above suggested
should be held to touch and con-
cern the land, and particularly in
suggesting that they should
therefore run, and in general as
regards both benefit and burden,
it is only meant that under the
test of the covenant’s effect upon
the respective titles of lessor and
lessee, and as a matter of logic,
those should be the results. Sat-
isfaction of the test really indi-
cates, however, only that a cov-
enant has such intimate connec-
tion with the land that it would
have the qualities of a normal
real right if made such by being
allowed to run. It does not by any
means follow, however, that pub-
lic policy would thus be served.
To this question reference will be
made later. It is important to em-
phasize once more, here, the re-
quirement that benefits or bur-
dens must inure “directly”
through the owner’s (or
possessor’s) relationship to the
land as owner. There are many
covenants which benefit the cov-
enantee or burden the covenan-
tor, and even through his rela-
tion to land, which it may be ar-
gued, should nevertheless be
regarded as personal because he
is not exclusively or primarily
benefited as owner of the land
concerning which the covenant
is made. Such are, a tenant’s cov-
enant to grind in a mill on the
landlord’s land all grain raised on
the leased premises (although in
a famous case this was held to
run); a landlord’s covenant to
market for the tenant all grain
raised or hay cut by him on the
leased premises; a covenant by
either not to compete on his pre-
mises with the business of the
other on his premises. In the
opinion of various students of
the subject, these covenants

should be treated as personal.
Even more evidently personal
would be covenants to grind the
grain in a mill not on the land-
lord’s land, or to market for the
tenant grain or hay not grown by
him on the leased premises, or
to harvest his crops on other
than that land, or to give free
transportation over the railroad
to the promisee who conveyed to
it a right of way. A decision of
such questions really depends
upon one’s preference for a
policy of liberality or illiberality
toward the creation of
incumbrances upon the title to
land. A conscious and systematic
application of such considera-
tions of policy is a necessary first
step in removing the “doubt and
confusion” which,- as Justice
Holmes said, covers the entire
subject, particularly that of cov-
enants not incidental to
leaseholds.

(b) Covenants Not Incidental
to the Creation of Lease-holds.
The covenants next to be con-
sidered are made between own-
ers in fee of two pieces of land,
each owner either having, before
the covenant, no interest in the
land of the other, or one of them
holding an easement or profit in
the other’s land.

The question has been much
discussed whether “privity” is
essential for the running of cov-
enants between two landowners
in fee, and what such “privity” can
be. Almost all of such covenants
are made when the original
owner of both tracts grants one
away, and either covenants to so
use land that he retains as to in-
crease enjoyment or add to the
value of the granted land, or ex-
acts from the grantee covenants
to so use the granted land as to
increase the grantor’s enjoyment
of land that he retains, or in-
crease its value. It is generally un-
derstood that succession in tide
is in these cases the privity re-
quired, and that such succession

includes both the transfer be-
tween the original parties and
transfers subsequently made by
each. But in a few states some
continuing common interest be-
tween the two pieces of land is
necessary, such as an easement.

No doubt the crucial ques-
tion, in litigation, is always
whether the plaintiff, claiming
the benefit, can prove his succes-
sion to the estate of the original
covenantee; which is probably
why, as Justice Holmes said, it is
“the only privity of which there
is anything said in the ancient
books.” The law’s requirement
does not seem to be limited,
however, in most jurisdictions, to
less than the triple relationship
of succession as stated above,—
call it “privity” or not as one will.
And although the succession re-
lationship continues to exist, as
an historical fact, after the origi-
nal transfer, the ungenerously
strict view has been taken that
no promises run except those
that are made at the moment of
transfer. The requirement of a
continuing tie between the lands
of grantor and grantee, such as
an easement, is a logical ana-
logue of the leasehold privity.
Recognition of mere succession
in the holding of title to granted
land as constituting privity be-
tween the original parties is a
laxer doctrine. It is still more lax
to recognize it as existing be-
tween the covenanting owners of
lands neither of which has been
granted by one to the other, and
between which there is also lack-
ing the tie of an incorporeal her-
editament. There can exist in the
last case no privity between the
covenantor and covenantee un-
less it is the contractual relation-
ship indicated by those words,
but between each of them and
successors to his estate it can
exist as succession in title. The
few states whose courts have
passed upon the question
whether such covenants may run
are about equally divided in their



holdings.

The problem is, when may
covenants regarding the use of
land have “real” consequences?
In the first place, in the equity
decisions the courts have made
it clear that no covenant should
run if the original parties do not
intend it to run; in cases at law
involving fees the point has not
been wholly ignored; in lease-
hold cases, it has been virtually
ignored. It is believed, however,
that all covenants are personal
to the extent that they remain
personal if so intended. In the
second place, although there is
no reason why the running of a
covenant should not be confined
to benefit or burden alone, and
although, as already noted, that
would seem to be the desirable
view, such has not been, as yet,
the course of development in this
country; in determining which, in
this respect, both the example
of covenants in leases and the
general idea of mutuality in con-
tract relations have doubtless
been influential. In the third
place, in England, except in the
field of landlord and tenant, bur-
dens do not run at law; in equity
they run if merely restrictive of
the use of land. In this country,
speaking generally, both ben-
efits and burdens run, at law and
in equity, and whether the bur-
den be negative or positive.

Assuming, then, a covenant
to use or not to use land in cer-
tain ways, an intent that it shall
run, and whatever privity be-
tween the parties is required in
the jurisdiction concerned, still
it will not run, as in the case of
leaseholds, unless its perfor-
mance benefits the covenantee
or burdens the covenantor, or
perhaps does both, rather di-
rectly (a phrase necessarily
vague) through his relationship
to the land. It is evident that
some such requirement is indis-
pensable if any line is to exist
between purely contractual
rights and real rights originating

in contract. Without it, too, cov-
enants by strangers to the title
could be freely attached to land.
Any covenant not satisfying the
requirement is, as already said,
“personal”—in other words, the
right it creates is not a real right.

Examples of covenants made
incidentally to the conveyance of
land in fee simple by the grantee
or the grantor, for himself, his
heirs, and assigns, holders of the
land granted or land retained,
are the following: not to erect a
building that cuts off light from
the covenantee’s windows, to
build a fence or a wall, to leave
an opening in a fence, to main-
tain an underpass beneath or a
crossing over a railroad, to build
and maintain a railway station for
the convenience of the
covenantee’s family and guests,
not to claim damages for harm
caused to covenantor’s land by
construction of a railroad by the
covenantee on its adjoining land,
to build or maintain in repair a
dam, to convey more land if re-
quired by covenantee’s business,
to pay half the cost of a party wall
built by covenantee if and when
used by the covenantor, to insure
mortgaged land (in a “title” juris-
diction) for the benefit of the
mortgagee, not to erect a garage
or other specified structure
(assumedly not a nuisance), not
to use land for other than resi-
dence purposes, not to sell liquor
thereon, not to convey to a per-
son of other than Caucasian race,
not to engage on the land in a
certain business.

Of these fifteen covenants
the first five either certainly or
by fair assumption increase the
promisee’s physical enjoyment
of his land; and, for that or other
reasons, all presumptively in-
crease the value of his title. More-
over, all except the third and
fourth involve some diminution,
however slight, of the
covenantor’s proprietary liber-
ties of user; but the third may
involve the same (if, for example,

it lessens the safety of the
covenantor’s children or live-
stock), and likewise the fourth
(by increasing the care needed
in case of the grade crossing). Of
the next five covenants all clearly
add to the value of the
promisee’s estate; moreover, the
first three of them manifestly di-
minish, respectively, the prom-
isor’s rights, liberties, and pow-
ers. Finally, the remaining five
covenants, all reduce either the
proprietary liberties or the pow-
ers of the covenantor. At the
same time the last covenant pre-
sumably increases the value of
the covenantee’s title, while the
other four presumably have that
effect and also increase the en-
joyment of his liberties of user.

In short, almost all of these
covenants “touch and concern”
the land in the very intimate
sense that each alters in some
respect and to some degree the
title to both tracts of land, re-
stricting or making less valuable
the liberties or powers or rights
of the promisor, widening or
making more valuable those of
the promisee. There seems to be
little doubt that the covenants
might properly run both as re-
gards benefit and burden, so far
as consistent with general pub-
lic policy.

As in the case of covenants
incidental to leases it would
seem that the benefit or burden
should independently run if the
reasons exist for allowing it to
do so. But the question has been
scarcely noted judicially, doubt-
less because the justification for
allowing the covenant to run usu-
ally exists on both sides if it ex-
ists on one, as illustrated by the
examples above given.

Some aspects of the problem
deserve particular emphasis. In
the first place, the establishment
of a consistent theory of cov-
enants running at law has been
hampered by the influence of
English precedents, limited as is
the English law with respect to
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the running of burdens (p. 305).
Some of the states have followed
the English lead, although as to
the refusal to allow the burden
to run at law there seems to be
no intelligible reason for it, while
the limitation to restrictive bur-
dens in equity embodies a view
of equitable jurisdiction that has
little strength in this country. In
the second place, the precedents
on the meaning of the require-
ment that a covenant must touch
and concern the land, which is
the same at law and in equity,
are more numerous in equity. In
the present confusion of legal
theory, equitable jurisdiction
very often depends not on the
question whether legal remedies
are adequate, but on the ques-
tion whether there is any right
at law, and there is always a
chance that despite a denial of a
legal right entitled to protection
the court may find a covenant
running in equity. The advan-
tages of injunctive relief are the
same, no matter what the nature
of the right protected. The inde-
pendent determination in equity
of the issue regarding the exist-
ence or nonexistence of the le-
gal right is presumably no spe-
cial obstacle to the growth of a
consistent legal theory. In the
third place, it is always to be re-
membered that covenants which
are allowed to run are thereby
made true real rights and
incumbrances, to the creation of
which the law has supposedly
not been friendly. Some of the
covenants given above as ex-
amples would, unless qualified,
fall under the ban of certain gen-
eral rules of public policy, par-
ticularly the rule against perpe-
tuities and the policy against re-
straints on alienation. But, aside
from such general restraint, it
does seem that the courts have
shown remarkable liberalism in
creating the real rights here in
question.

If the law proceeds upon the
theory that any covenant oper-

ating to restrict or enlarge some
constituents of title of the two
landowners, or make them less
or more valuable, should be al-
lowed to run, the doctrine will
inevitably have a vast develop-
ment. In view of such phenom-
ena as the growth of pew-rights,
party wall easements, easements
in gross, and real covenants gen-
erally, it is clear that there ex-
ists no conscious and decided
opposition to the creation of new
property rights, even when they
constitute perpetual incum-
brances, and, as respects real
covenants, are created by con-
tracts of persons who merely
happen, at a given moment, to
be the owners of land. It is also
quite clear that many of the ease-
ment rights just mentioned seem
wholly desirable, and that such
of the rights created by covenant
as serve permanently desirable
ends will be established regard-
less of the absence of technical
formulas adequate to justify
them, or the presence of con-
cepts designed to proscribe
them. But certainly there should
be more evidence of judicial
consideration of public policy
before creating such rights.
Itis, of course, only perpetual
incumbrances that are par-
ticularly objectionable.. Methods
are available by which some
curbs could be established. The
English ban upon running bur-
dens made corresponding ben-
efits so little desirable that no
cases appeared of benefits run-
hing at law until after equity be-
gan its enforcement of both ben-
efits and restrictive burdens. In
many of our states the removal
of the ban upon the running of
burdens has already gone much
farther than in England. But it is
nowhere too late to separate ben-
efit and burden, allowing neither
to run merely because the requi-
sites are satisfied for the running
of the other. However, as evi-
denced by examples already con-
sidered, there is no substantial

curb in the requirement that a
covenant must touch and con-
cern the land. Something more
is needed.

Nothing is to be hoped for
as respects the manner in which
real covenants may be created.
Formalism has gone: no seal is
necessary as respects those in-
cidental to leaseholds. In the
case of fees, it is apparently al-
ready majority doctrine that one
who accepts a deed poll which
he has neither sealed nor signed
is bound as much by covenants
therein .as he would be by an
indenture.

The only aid must lie, appar-
ently, in limiting in some way the
land in which real rights may be
created by covenant. Some sug-
gestions have been made. One
scholar suggests the test: “Are
the parties’ interests in the real
estate one of the operative facts
hecessary to give validity or law-
ful per-formability [“objective
performability in fact”] to the con
Another authority merely states
that, “No covenant will run which
... can be performed without the
obligor owning the land, or which
can benefit one not owning the
particular land to be benefited.”3
Such tests do not seem to go far.
It is barely possible, however,
that the courts could make such
requirements effective curbs.

These suggested tests would
have, it seems, the same sort of
constrictive effect that a require-
ment of “privity” always serves.
The retention of that word may
be very undesirable, but it may
prove unavoidable. At any .rate,
its possible merits as a means of
limiting the doctrine now under
consideration have not received
sufficient consideration.

There is good authority for
the view that “Originally the word
[privity] seems to have indicated
privity in the creation of the es-
tates with which covenants were
to run. It indicated the granting
of land, being an assimilation to
tenure; for before the Statute of



Quia Emptores there was a priv-
ity of estate between every
grantor and grantee.” Both the
nhame and conception, and not in
a weaker but in a more real and
intensive form, persisted in the
relation of landlord and tenant.
The influence of the original con-
ception once produced decisions
that covenants would not run
with grants of rents or ease-
ments; but, as noted above, in
some of our states today they do,
and the analogy between such
easement privity and the privity
of leaseholds is manifest.

Both the privity which exists
in the case of covenants made
incidentally to leases, and that
created by an incorporeal her-
editament connecting two pieces
of land (p. 304) curb the general
doctrine, by limiting the land af-
fected by the covenant to land
with respect to which the two
parties are in privity in the senses
indicated. The restraining in-
fluence of leasehold privity is il-
lustrated by a case in which a
lessee whose duty to repair was
a covenant and condition under
his lease, covenanted with his
sublessee of a portion of the
leased premises to perform that
duty on the unleased portion. It
was held that the benefit did not
run to an assign of the subles-
see as against an assign of the
original tenant. It was a covenant
to do acts on other land than that
as to which privity exists in lease-
hold cases; the fact that its pur-
pose was to secure the subles-
see against forfeiture of his es-
tate (which in fact resulted) for
the tenant’s breach of the con-
dition did not prevent this result.
Similarly, a covenant by a lessee
to pay taxes assessed against
other land than that leased
should not run. Everybody ap-
proves of the result in the latter
case, although not in the former.
As regards easements, it is those
in gross which have rapidly in-
creased—many of them, it is
true, to meet genuine needs of

present-day economic life (p.
281). The reason why easements
appurtenant have but slowly ex-
panded has been the necessity
of attaching both benefit and
burden to particular lands, and
requiring that the benefit serve
the dominant landowner directly
through the land. Of course a
franchise right in the nature of
an easement, for example one to
cross the covenantee’s right of
way, should supply as well as an
easement created by private
grant the “privity” necessary to
support the running of a cov-
enant to repair.

When covenants are made
relating to lands owned in fee
there seem to be three main pos-
sibilities. The extreme of liberal-
ity is to permit the creation of
running covenants relating to
lands of both parties (or, appar-
ently, either) although no land or
interest in land, otherwise than
by the creation of the covenant
right, passes between them. No
privity exists in these cases; they
are precisely analogous to ease-
ment grants. In only a few states
has this been permitted. An in-
termediate view is that which
requires the lands of the two
parties to be connected by an
easement privity. There are, also,
only a few states that require this
privity. It might be employed, but
apparently has not been, to carry
covenants relating to other land
than that in which the parties
both hold interests. A third view
permits, at least, the creation of
real rights both in land trans-
ferred and in other land of the
grantor with regard to which the
covenant creates a benefit or
burden correlative to that cre-
ated in the granted land. This
last view has been adopted in
many states, and the examples
given above have been presented
with this form of the doctrine in
mind. It is the heavily prevailing
view that the privity which will
enable a covenant that relates to
the use of particular land to run

exists, at least, when the cov-
enantor, at the time of making
the promise, receives or parts
with the title to that land. If he
does receive that title, his cov-
enant may create in the grantor
covenant rights in that land
analogous to positive, negative,
or spurious easements (p. 278).
Whether they will be valid at law
will depend in part (assuming
that they “touch and concern” the
titles) upon whether they are
analogous to easements in gross
or appurtenant; and in some
states, if the analogy is to the
former, the covenant will run
only in equity or not at all.

The foregoing statement of
the orthodox doctrine is by no
means exhaustive of possibili-
ties. The test for determining
whether a covenant touches and
concerns the land is of no aid in
these cases. Some doctrine of
privity limiting the land affected
can possibly be made useful. It
is stated in a minimal form, in
order to distinguish it from ad-
ditions whose desirability seems
questionable. It is more ques-
tionable, however, whether there
is likelihood of limiting it, unless
by legislative restraints upon the
duration of covenant incum-
brances on title.

(2) IN EQUITY. Almost all of
the covenants given as illustra-
tions in discussing covenants
running at law would be enforced
in equity were there no adequate
remedy at law. Since the jurisdic-
tion in equity, for reasons already
given (p. 308), has to a consider-
able extent preceded that at law,
and since equity rarely re-
hounces jurisdiction gained
when legal remedies were inad-
equate, and since its extraordi-
hary remedies are needed for the
protection equally of rights rec-
ognized by law and those recog-
hized by equity only, it can
readily be understood that the
development of principles by
equity courts tends to predomi-
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nate because of. the much
greater number of equity cases.
Much confusion has resulted
from this situation. Legal ease-
ments, covenants running with
(titles to) land at law, and equi-
table servitudes originating in
contract have been discussed in
vast detail as respects the his-
torical and procedural character-
istics that distinguish them, and
with painful efforts to explain
them on an assumption that
some one theory is implicit in the
cases. Very little attention has
been paid to their fundamental
substantive unity as real rights,
and practically no attention what-
ever to the question of public
policy involved in their creation.
That question has been empha-
sized in discussing covenants
running with the land at law.
Moreover, some of those who
have discussed most learnedly
the question whether equitable
servitudes are personal or prop-
erty rights have based their an-
swer, not on the simple test of
the nature of the rightholder’s
power over the land (or other res)
but upon debates over the man-
ner in which he secures the right,
or exercises it. There is no gen-
eral understanding of real rights
(p. 127). There is a general con-
fusion of the line between con-
tract and property law (p. 322).
A mere word misleads many into
assuming that a running “cove-
nant” must remain a contract
right. To almost every fun-
damental question regarding
covenants running in equity—
whether a writing is necessary for
their creation and transfer,
whether the covenant must
touch and concern the land (or
substituted res), whether any or
what “privity” is a precondition
to their running, whether the
benefit may be held in gross—
the answers of courts and text
writers are at variance.

Ignoring temporarily a few
anomalous situations, these cov-
enants “run” under the equitable

principle that forbids unconscio-
nable conduct, in the sense that
first one person and then an-
other who owns a res (land or
personalty) is under the obliga-
tion. This, however, relates to the
mode of creation of the duty, not
to the nature of the correspond-
ing right that results from thus
imposing the duty. Nobody who
acquires land with knowledge of
a condition upon its use agreed
to by contract of a former owner
is allowed by equity to disregard
that agreement; likewise nobody
who acquires the land as a vol-
unteer. As stated in the English
case that originated the doctrine
a century ago, “The question is
not whether the covenant runs
with the land but whether a party
shall be permitted to use the land
in a manner inconsistent with the
contract entered into by his ven-
dor, and with notice of which he
purchased.” Whatever may have
been the precise theory of En-
glish equity when that case was
decided, it is idle to deny that the
burden does run “with the land”
in the sense above indicated. In-
deed one famous English case
has even held that an adverse
possessor takes subject to the
covenant, thus making the real
right so created one running with
the land as does an easement,
and a more intense real right
than any covenant running at law
has yet been held to be. Aside
from that case the covenant runs
when the respondent has taken
with notice or as a volunteer.
Whether he has done so is in
truth the essential question; the
other is a mere consequence.
Notice may, of course, be either
actual or through the recording
of the deed containing the cov-
enant. Although in England cov-
enant burdens do not run at law,
they are enforced in equity, even
there, against one who is not a
bona fide purchaser for value.
As already mentioned (pp.
307—38), itis much plainer in the
equity cases than in the legal

that a covenant runs only if in-
tended to do so, and as intended
by the parties. The right is nor-
mally created incidentally to a
transfer of land, by covenant of
the grantee in favor of the
grantor’s remaining land or by a
covenant of the grantor respect-
ing his remaining land for the
benefit of the land granted. In
that case the covenant may be
construed to mean that the ben-
efit created was intended to en-
dure only while the covenantee
should remain the owner, or that
it was to be enjoyed by all of his
subsequent grantees. There are
even cases recognizing cov-
enants whose enjoyment can be
restricted to those grantees to
whom the covenantee may
choose to pass it by mention in
their deeds. The right created in
the last case is neither truly per-
sonal nor truly real; the possibil-
ity of creating it has been much
criticized.

May the parties create, if they
will, a benefit in favor of one who
owns no land that could be ben-
efited thereby, or one enforcible
by the covenantee after he has
parted with all the land which it
was intended to benefit? There
is very little case law to support
the affirmative answer. The pre-
vailing view limits equitable cov-
enant rights to the analogy of
easements appurtenant, of the
normal and spurious types. It
cannot be said that such cov-
enants are inconsistent with the
doctrines of privity (constituted
either by succession in title or by
an easement connecting the two
pieces of land) which have been
discussed in relation to cov-
enants running at law.

On the other hand, in the cre-
ation of urban real estate de-
velopments under a general plan
there seem to be permitted ap-
purtenant interests of most
anomalous forms—dominant
tenements without servient ten-
ements and servient tenements
without dominant—and equally



unorthodox modes of creating
interests. The promises most of-
ten involved are those not to use
land for other than residence
purposes, or erect houses within
a certain distance from the
street, or costing less than a cer-
tain sum, or of other than a stipu-
lated architectural type, or all of
these and other promises to-
gether. There is no reason why
these covenants should not run
at law, but of course the remedy
of damages could not compel
observance of the restrictions.
While the preceding covenants
are analogous to negative ease-
ments, covenants to build a
house of a certain type, lay
drains, grade lots, and so on,
would be analogous to spurious
easements. The flexibility of the
equitable doctrine is illustrated
by the fact that the restriction
can be enforced by the holder of
any lot against the holder of any
other, regardless of the order in
which they became purchasers,
and even though both trace their
titles to one of the original par-
ties, covenantor or covenantee.
This is consistent with the gen-
eral intent of the developer,
which is to burden every lot for
the benefit of every other. The
restriction is very commonly
stated in each deed without in-
dication of the beneficiaries. This
may then appear from extrinsic
circumstances, as when the de-
veloper makes a plan of the de-
velopment, and sells lots in ac-
cordance with the plan, or also
shows a plat to prospective pur-
chasers. There are cases holding
that the owner of a lot that was
not part of the development, may
not, although subject to similar
restrictions, enforce the develop-
ment restriction against develop-
ment lots. On the other hand the
burden has been enforced
against lots not owned by the
grantor at the time of making the
general plan or the first sales
thereunder, but later acquired by
him and sold under identical re-

strictions; and against the origi-
nal grantor himself as respects
lots of which he (or his wife) later
became owner, they lying within
the area reasonably intended by
him to participate in the plan of
development. It has also been
held that a mere neighboring
landowner may enforce it, pro-
vided he can prove that he can
reasonably be considered as an
intended beneficiary, particularly
if he has, in reliance upon the
restriction, observed it in mak-
ing his own improvements.

In these real estate develop-
ments, therefore, benefits are
given to land already owned as
against land not yet owned, and
burdens are imposed on land al-
ready owned for the benefit of
land not yet owned, and relations
of dominant and servient tene-
ments are established without
any conveyance whatsoever. It
seems manifest that if the intro-
duction of zoning puts an end
to the growth of such proprietary
rights it will be a real service.
Every objection to the creation of
real rights by private contract
that can be urged against cov-
enants running at law applies
with far greater force to the dis-
orderly and unrestrained action
of equity.

An attempt to create a run-
hing covenant may fail in the be-
ginning, because of undue re-
straints upon alienation, or be-
cause it would create a mo-
nopoly, or is otherwise against
public policy. A policy unfriendly
to incumbrances is not infre-
quently illustrated by decisions
which, of several possible con-
structions of a deed, choose that
which least restricts the use. of
land—as respects, for example,
duration, disfavoring perpetual
restrictions; or, in case of doubt-
ful language, construe it against
restriction at all—for example, by
refusing to imply from state-
ments of a use to be made of
property covenants not to use it
otherwise, or by construing the

term “dwelling house” or “resi-
dence” to include an apartment
house or a nunnery. A contrary
and undesirable attitude is
shown, however, when the gen-
eral rule that a deed shall be con-
strued against the grantor is ap-
plied to one which creates an
equitable restriction.

An existing covenant right
may be released. It may be de-
stroyed by merger. Like an ease-
ment it may be abandoned, or
waived, as, for example, when
the holder of the benefit acqui-
esces in violations of a restric-
tive covenant by others or vio-
lates it himself. Like all equitable
rights it may also be lost by
laches—a finding of which is sub-
stantially a finding of abandon-
ment. The courts have frequently
refused to enforce a covenant
when enforcement has become
inequitable, notably when there
has been such a great change in
the neighborhood or in other
conditions as to defeat the pur-
pose of the covenant, or when for
other reasons enforcement
would unduly burden defendant
with little benefit to the plaintiff.
Such procedure raises various
questions. The first is whether a
property right can properly thus
be destroyed. It may in some
cases be permissible to say that
the court is construing the par-
ties’ intent with respect to the
interest’s duration. It is also true,
but no answer to the objection,
that probate courts constantly
do as much in dealing with a
testator’s “intention,” and that
equity courts do much less ex-
cusable things with indisputable
property rights in “balancing con-
veniences” in nuisance cases and
cases of encroachment by build-
ings (p. 105). Passing this diffi-
culty, the question arises
whether there is a loss of right
or only of remedy. Will, for ex-
ample, a bill lie to compel the
release of such a covenant as a
cloud on title ?—the usual mean-
ing of which is an apparently
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valid but in truth invalid title or
incumbrance, and not a mere
condition of fact that makes un-
conscionable the exercise of a
technical right? Equity may, in-
deed, refuse its relief without
enjoining actions at law for dam-
ages; but damages ought not to
be given even at law under such
circumstances, nor by equity in
lieu of an injunction, and if nei-
ther remedy is available, or if
equity would enjoin the legal
remedy, then no right longer
exists, practically speaking, and
the bill should lie. All this should
be confined, however, to an ut-
terly clear case of which it may
clearly be said that the covenant
no longer touches and concerns
the land in the sense already
defined (p. 297). In other cases
the refusal of equitable remedies
is of extremely questionable pro-
priety.

Marked differences between
these equitable interests on one
hand, and easements and cov-
enants running at law on the
other hand, have already ap-
peared. There are still others.
The most marked is that which
relates to the interests to which
the benefits and burdens of the
covenant may be attached. There
is nothing in the doctrine of eq-
uitable servitudes that restricts
its application to land. It has in
this country been applied to
chattels. A chattel, instead of
being sold outright, may be
bailed (“leased”) and restrictions
imposed upon its use; for ex-
ample, requiring it to be used
with supplies and accessories of
specified types in which the
bailor is financially interested. Or
it may be sold to wholesale deal-
ers under restrictions regulating
its distribution among retailers,
and its retail price. This chapter
in covenants would long since
have become of vast importance
were it not for the fact that mer-
chandizing policy must be ad-
justed to laws against unfair
trade and industrial trusts. The

patent and copyright laws, which
confer statutory monopolies, aid,
rather than in any way discour-
age, such control by the owner
of the patent or copyright. In
addition to chattels, the doctrine
has been applied to a business,
the covenant being very gener-
ally one to exclude competition.
The equitable title of a contract
purchaser, likewise a mort-
gagor’s equity of redemption,
have been held sufficient.

But all this does not affect
the analogy of the equitable cov-
enant rights to those running at
law. In all such cases as those
just mentioned there is a domi-
hant and a servient res, although
the res is not land. Some have
denied that any covenant held in
gross can be enforced in equity,
and as noted above, the weight
of authority is with that view. Nor
is there anything to prevent the
application in the above cases of
the requirement that a covenant,
in order to run, must touch and
concern the land. That require-
ment should invariably be made.
More or less articulately, it is
made when land is really involved
as such. In the many equity cases
in which the dominant res is a
business—the burden being im-
posed upon another business, or
upon a chattel whose sale is part
of a business, or upon land
whose forbidden use would be
part of a present or potential
business— the same test is al-
most invariably satisfied as re-
spects both the dominant and
servient res.

There has been much contro-
versy over the question whether
these equitable obligations are
most accurately described as
“covenants running in equity,” or
as “equitable servitudes,” or as
“equitable easements.” Some not
infrequent arguments made in
favor of one or the other view
have little merit. For example,
the suggestion is made that such
rights must be easements be-
cause the doctrine of “benefici-

ary” applied to them is more elas-
tic than the legal doctrine of the
“third party beneficiary” applied
at law to a contract; or, contrari-
wise, it is said that the binding
of a disseisor cannot be sound,
because inconsistent with the
covenant’s character as a “con-
tract.” On the other hand, the
objection has been made to the
easement analogy that it is
anomalous to speak of enforcing
an “easement” in equity—ignor-
ing such equitable extensions of
a legal doctrine as that of equi-
table waste. Such criticisms miss
the essential issues. Confusion
reigns because of the failure to
realize that a legal or equitable
running covenant is just as much
a real right as is an easement;
the three rights have therefore
hever been subjected to common
analysis and a common policy.
The name is of relatively minor
importance. Clearly the covenant
does not, in equity, run with the
res, literally, as legal easements
run with the land (p. 279); nor,
in the various situations arising
under general real estate devel-
opments, does it run with the
title to the res, as covenants run
“with land” at law (p. 303). More-
over, an interest appurtenant to
a chattel or a business is an un-
satisfactory analogy to an ease-
ment. Servitude seems, there-
fore, to be a more accurate de-
scription than “running cov-
enant” if one insists that the cov-
enant must run with some res
that likewise runs. But either
description will serve if one real-
izes that the only “running” in-
volved lies in the fact that a duty
or right is first with one person
and afterwards (on what theory
still remains to be discussed)
with another person. But in fact,
the covenant does run with the
land; it runs because equity im-
poses upon all persons save
bona Me purchasers for value the
duty to respect it; and the
covenantee’s right to have the
restriction observed is therefore



a real right, which the recording
acts make as true and intensive
a proprietary right as any legal
easement. Those who have ad-
vocated the name “equitable
easements” have been motivated
solely by a desire to emphasize
the real or proprietary character
of the right. Since, however, it
ought to be dear that all running
covenants are real rights, it
should not be necessary to give
the rights in question a name
which, on the whole, is a misno-
mer. There should be no need to
appeal to “the analogy of ease-
ments” in order to apply the stat-
ute of frauds, or to reach the con-
clusion that compensation
should be given for them when
destroyed in eminent domain
proceedings.

To say, however, that these
things should be evident, is not
to say that courts have so re-
garded them. The idea that eq-
uitable rights are necessarily
personal is so strong, the real
character of the rights is so little
appreciated, that the courts are
very inconsistent in their appli-
cation to them of the statute of
frauds. Courts of the highest re-
pute have enforced oral building
restrictions; as noted above,
where a general plan is involved
the restriction may be based on
oral statements to purchasers,
on mere exhibition of a plat, or
mere inferences from a line of
conduct in successive sales.
Moreover, in contrast with the
practice of law during centuries,
neither because a “covenant” is
involved nor because a pro-
prietary interest is created is a
seal required. In other respects,
too, informality prevails. No par-
ticular words are required in in-
dicating the parties’ intent.

Discussion of the theories
upon which the courts have pro-
ceeded in creating equitable ser-
vitudes has equaled that re-
garding the nature of the result-
ing right. There is a general fail-
ure explicitly to enunciate the

principles of decision. This re-
sults in a mass of amorphous
material to explain which various
theories have been advanced. (1)
That of unjust enrichment—of
the last buyer at a low price if
the parties assumed the restric-
tion to be binding, or of the last
seller at a high price if they as-
sumed the contrary, unless the
restriction be enforced—has
been abandoned by everybody.
In the first place it could apply
only in the situation (whichever
situation) where the parties are
mistaken about the law. But that
supposes that there is a rule of
law, whereas the inquiry is for the
purpose of establishing one. To
assume that the rule is that
stated in the second situation is
to offer a justification of an ex-
isting rule, but not to explain its
origin. In the second place, mak-
ing no such assumption, the
propositions are, that to profit
through a common mistake of
law is a moral injustice, which is
questionable; and that to prevent
that supposed injustice cov-
enants were made to run. But the
fact is that the very mistake
against which equity gave for
centuries no relief was that of
law. And it has become estab-
lished only since the covenant
doctrine originated that equity
will relieve against a common
mistake of law that is treated as
a fact in entering into a legal re-
lation. That principle, then, can
hardly explain the other doc-
trine. (2) Another theory is sim-
ply the inadequacy of legal rem-
edies. But they are not inad-
equate if a mere contract is in-
volved, unless one assumes that
a covenant to use land in a cer-
tain manner is a contract to con-
vey an interest in land. But that
is unsatisfactory as an explana-
tion of the doctrine’s origin (al-
though not unsatisfactory as a
justification, or working theory
today); first, because there is not,
in fact and in form, a contract to
convey anything; secondly, be-

cause although the covenant cre-
ates a real right when made to
run, not even that fact has long
been realized, and is only imper-
fectly realized now. (3) The third
party beneficiary theory does not
explain cases binding the
grantor himself in the use of lots
that he retains, or in giving him
rights against the occupants of
other lots.

Finally, (4) there is the theory
that the cases can be explained
as the results of an equity doc-
trine “which is consistently ap-
plied in the law of trusts and in
the law of specific performance
of contracts”; namely, “that
rights in personam ... will be
given the character of rights in
rem, and will thus be clothed
with the protection of the law in
so far as they are capable of be-
ing injured or interfered with by
the rights of third persons.”® In
this theory the resis the contract
between the grantor and his im-
mediate grantees “that the use
of the land, whether by the cov-
enantor or others, shall be per-
manently restricted in the man-
ner indicated in the covenant.”
This rests (it is understood) upon
the classic equity doctrine that
the assignee of the res, with no-
tice of the restriction, is not li-
able on the contract (which
avoids a conflict with the law’s
denial of the assignability of bur-
dens), but merely on a distinct
equitable obligation, or consci-
entious duty, that is personal to
himself. All that is required is
that he take the land with notice
of an agreement affecting its use,
or without the merits of a pur-
chaser for value.

Because of its own extreme
elasticity, this theory does cover
with ease the vast majority of
precedents. It seems, however, to
be open to some objections. In
the first place, most unorthodox
laxity must often be permitted to
find the presupposed contract
between the grantor and each of
his original grantees, and it is ex-
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ceedingly doubtful whether eq-
uity really requires such. In the
second place, “the equitable duty
of noninterference with the
covenantee’s equitable right
upon the contract” suggests dif-
ficulties. This is not (to judge by
the language of the cases) the
right of the original covenantee:
after he parts with the land, and
presumably loses all interest in
the covenant, it would be absurd
to talk of enforcing his rights
(even if they could be held in
gross). It is the right of the origi-
nal covenantee’s assign, the
present owner of his land, that
is enforced. He cannot, however,
hold it as assignee of a contract,
for there is no second party (af-
ter the covenantor has parted
with his land), since the
covenantor’s contractual burden
could not (under the legal rule
above mentioned) be transferred-
How, then is the benefit ac-
quired, if not by purchase of the
land? And if in that manner, is
not the benefit necessarily part
of the title? As respects the bur-
den, there are other consider-
ations. It is easy to understand
that in England, where no bur-
den could run at law against a
covenantor’s successors, and
also where an assignment of a
contract carried rights but not
obligations, it was instinctive for
equity, when it compelled a later
holder of the covenantor’s land
to observe his covenant, to avoid
the appearance of making him an
assignee, and also instinctive to
avoid the appearance of enforc-
ing the same burden which at law
could not run. Hence the classic
theory, as above stated. By that
theory each later owner of the
covenantor’s land must use it as
the covenant provided, not be-
cause he is party to a contract
with the covenantee’s assign, but
because that is conscientious
conduct. And though the use of
the land is thus perfectly con-
trolled by the covenant (for the
court is but an instrumentality),

the title is said not to be affected.
The ingrained evasiveness of the
classic theory of equity jurisdic-
tion—its feigned regard for legal
rules and property rights which
it in truth (usually justifiably, no
doubt) controlled or nullified by
indirection—were perfectly
adapted to the problem before
the English courts of enforcing
burdens whose transfer was in
no manner permissible at law.
But in this country burdens do
run both as spurious easements
and under covenants running at
law; and the non-assignability of
contract burdens is authorita-
tively challenged. In this country,
then, why should not both ben-
efit and burden be regarded as
passing with the res to succes-
sive holders? Why should we con-
tinue to repeat evasions by which
equity once defended its jurisdic-
tion? On the whole, no theory
seems to offer a satisfactory ex-
planation of the cases; and this
is inevitable, because it is mani-
fest to any reader of them that
the courts have not proceeded
on any unitary theory. For the
future, some semblance of unity
in doctrine and public policy
might be developed if it could be
agreed that what is involved is
the creation of real rights.

For centuries it was admit-
tedly the law, as stated in a fa-
mous case of 1673, that a license
“passeth no interest, nor alters
or transfers property in anything,
but only makes an action lawful
which, without it, had been un-
lawful.” While unrevoked a li-
cense given to another, authoriz-
ing him to do acts on the
licensor’s land, restricts the
latter’s liberties of user as truly
as would an easement. However,
the law has always been that a
license rests merely upon the
landowner’s permission,
whereas the real rights hereto-
fore discussed compel his sub-
mission. Hence, by the great

weight of authority, it is revo-
cable at the will of licensor, no
matter to what inconvenience or
to what expense the licensee
may have gone in reliance upon
it. The licensor can bring no ac-
tion against anybody for interfer-
ence with his enjoyment under
the license; the license is not
property under the requirement
that compensation be given for
property taken by right of emi-
nent domain; nor is it an inter-
est in property under the require-
ment of a writing for the creation
of interests in land. If an inter-
est in land at all, while unre-
voked, it is certainly still a very
slight one, usually not worth pro-
tecting by the processes of law,
although no less so than many
“expectancies” (p. 6).

That flagrant moral wrong
results from revocation in ex-
ceptional cases cannot alter the
fact that in the vast majority of
cases none is caused. It is mani-
fest that landowners will always
be willing to allow to friends, or
even to strangers, the courtesy
of crossing land or taking some
of its products until such time
as the owner may be thereby in-
convenienced, although unwill-
ing to bind themselves legally to
permit such use; in other words,
unwilling to create in other per-
sons real rights in their land of
the traditional types described in
the foregoing pages. As the dis-
tinction is grounded in human
nature it should and certainly will
remain one in the law.

It is also said to be ancient
law, stated in the same old case
above quoted, that a license
“coupled with interest” is ir-
revocable: as a license to cut
trees or hunt on the licensor’s
land and carry away the trees
severed or the animals killed or
trapped. In fact, however, the li-
cense given by the landowner is
as revocable in these cases as in
others; for, as respects trees not
yet cut or animals not yet killed,
it is terminable at any moment,



and the licensee cannot complain
(unless, indeed, the license be
essentially part of a contract for
the cutting and sale of all the
trees) . As respects trees already
cut or animals killed, however,
the law attaches a license to re-
move them, since they belong as
personal property to the licensee
(p. 16). Owing to the perishable
hature of most property thus cre-
ated, questions of the irrevoca-
bility of the license are rarely
practical issues. However, if they
be imperishable, as marble, a
court of equity should indubita-
bly enjoin unreasonably repeated
or unreasonably delayed entries
to remove them, and so compel
a compromise that preserves the
rights of both property owners.
In no sense are they truly irrevo-
cable.

There are some licenses
which for reasons of public policy
are said to be “irrevocable,” par-
ticularly that given to a passenger
by a public carrier and that given
to a guest of an inn. This only
means, however, that they may
not be revoked without paying
damages for breach of a duty im-
posed, not by contract, but by the
law—namely, to accommodate
any well behaved member of the
public who offers pay for such ac-
commodation. Of course the pas-
senger has no property right in
the train or of passage, and the
guest has no lease of his room,
nor bailment of the linen and sil-
ver which he is privileged, while
a guest, to use.

The strict view of the old law
has, moreover, been somewhat
modified in attempts to protect
the unwise, lessening the sharp-
ness of the distinction between
permissive and rightful user. If
the licensee expends sufficient
money in reliance upon continu-
ance of the license it becomes,
in a small number of states, irre-
vocable in equity. Unless created,
however, by written instrument,
and unless brought within the
recording acts, it cannot be made

fully effective as a proprietary
right. No such “irrevocable li-
cense” has heretofore been rec-
oghized, apparently (although li-
censes may theoretically be of an
infinite variety), which was not
thereby made, in substance, an
easement or a profit. There are
only a few licenses in reliance
upon which much money can or
will be expended. The mode in
which informal permissions are
given practically precludes li-
censes amounting to real cov-
enants. Although courts will dif-
fer as to how much financial loss
must threaten the licensee before
equity will relieve him, the prin-
ciple is clear, and the name “irre-
vocable license is not objection-
able as a description of new ease-
ments created in this manner.
Certainly, however, there are
theoretical objections to such
action. Equity has said for cen-
turies that it protects only prop-
erty rights. That it also protects
many interests of personalty has
earlier appeared (p. 33); likewise
that it enforces contracts for the
conveyance of any legal interest
in land; likewise that for a cen-
tury it has been protecting
against interferences by strang-
ers any contract, just as it would
protect (pp. 10, 150) property, if
the damages for a breach are in-
adequate. They are inadequate
when unique personal services,
unique chattels, or an interest in
real property is involved. In the
case of a license acted upon by
expenditure of time or money a
property right is created after
and because equity enjoins revo-
cation. To assume its prior ex-
istence begs the question; to
assume that equity thus prevents
the unconscionable use of “a le-
gal right,” equally begs the ques-
tion. It may be suggested that
unless equity enjoins there is no
remedy, because there is no con-
tract. But even when little money
is expended under a license al-
ready received, there are very
many cases in which a court can

easily find an accompanying con-
tract, implied in fact, not to re-
voke the license; and if revoked,
damages are often adequate
compensation for all losses rea-
sonably to be considered as
within the parties’ contemplation
of the consequences of a breach.
The acts which one may be li-
censed to do on another’s land
are of infinite variety as respects
character and contemplated du-
ration, and the unwise will spend
money for anything, and in reli-
ance upon anything. Damages at
law may be inadequate only be-
cause speculative, or because
they are only collectible in a mul-
tiplicity of suits. Not only the
hatural practice of the courts but
legal theory should draw a line
between what is trivial and what
is socially important. Instead of
issuing an injunction, to protect
the unwise because there was no
express contract, it would be
preferable to be astute in find-
ing a contract and then give no
relief unless it be for inadequacy
of damages in one of the three
situations above mentioned. Un-
der those principles specific per-
formance could be given—pro-
vided part performance can be
found (but at that, too, equity
courts are adept) to remove the
bar of the statute of frauds—
when the “contract” is for an in-
terest in land whose recognition
as such is already established, or
for one that is closely akin to
such an interest. This would pre-
vent any indiscriminate creation
of novel incumbrances, yet would
permit courts of equity to do
their part, with courts of law, in
developing the character of ad-
vertising privileges and other
interests pressing for legal defi-
hition. When the contemplated
right is only for a limited period,
as in the advertising cases, they
are relatively unobjectionable.
However, it is also true that in
many cases they are therefore
not worth protection at the cost
of principle.
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Consider, for example, the
innumerable cases in which one
purchases “a ticket” as evidence
of a privilege to attend a public
entertainment on private prop-
erty. The confusion that may be
introduced, into a field already
confused, by a laudable desire to
do justice when it is given ex-
pression in disregard of tradi-
tional meanings of legal words
and conceptions, is illustrated by
a recent English decision in
which it was held that a specta-
tor in a theater, properly dressed
and well behaved, had a property
right to remain. The decision
rested, in part, upon a fusion of
law and equity under statutes
which have no counterparts in
this country save in a couple of
states; this may be disregarded.
Some of the judges rested their
decision upon the view that the
license was coupled with an “in-
terest”—namely, the “right” to
withess a spectacle, and that this
was received by “grant.” Now “in-
terest” has always meant in this
connection a property interest;
the word “right” begs the ques-
tion at issue; and “grant” has for
seven centuries meant the trans-
fer of an interest that was admit-
tedly property, and begs the
question a second time. It is well
established in this country that
one purchases merely a license,
subject to revocation, but that
there is an accompanying im-
plied contract not to revoke, with
the corresponding remedy.

In all these cases there ex-
ist, under our present law, the
difficulties stated in an opinion
of Mr. Justice Holmes: “The ticket
was hot a conveyance of an in-
terest in the race track not only
because it was not under seal,
but because by common under-
standing it did not purport to
have that effect.”” The latter rea-
son is the fundamental difficulty
referred to above, and it is un-
likely that it can, or should, ever
be removed. As for the other rea-
son, licenses could always be

given under seal, and were still
mere revocable licenses, and so
they would be today. The seal
can be the basis of no distinction
between a mere license and the
grant of an incorporeal heredita-
ment. Assuming the seal, all is a
matter of intent. Usually, that is
clear from the words and the
form of the instrument. With rare
exceptions it has always sufficed
to say that “to give . . a sole and
exclusive right even for an hour,
a deed was necessary.” Today,
however, it is only when one
thinks of the deed’s form, aside
from the seal, that there is any
meaning in a confident judicial
statement that “the distinction
between a license and a grant is
clear, and if you find a person
affecting to grant by deed rights
in respect of real property which
are capable of being so granted,
that is a grant and not a license”;
everything being assumed in the
“affecting to grant” and the
“deed.” Seals are disappearing,
and there is increasing recogni-
tion of the most informal docu-
ments as deeds. The formal dis-
tinction between licenses and
easements is consequently weak-
ening.

In the feudal law there were
three kinds of rent. Rent ser-
vice—money rent, itself a service,
paid in lieu of earlier non-mon-
etary services—existed when the
relationship of feudal tenure ex-
isted between the owner of the
rent and the tenant of the land
whence the rent issued. No new
rent service could be reserved
after 1290 (p. 177) upon a
conveyance in fee simple; but it
could be reserved upon the con-
veyance of any lesser estate out
of a fee simple, being then inci-
dent to the reversion thus cre-
ated. Inseparable from this rever-
sion was the remedy of distress
for the enforcement of the real
obligation; rent service could be
reserved to no one other than the

reversioner. Even today, when
the money paid by a tenant for
years is made payable to a third
person, though laymen call it
rent, cautiously written law
books avoid that term. This is
because the rent paid by a ten-
ant for years to his landlord is
today called rent service. To be
sure, there is now no feudal ten-
ure, but the word “tenure” is ap-
plied to the relationship between
the parties, and there is a rever-
sion. Curiously enough, there-
fore, the rent involved in a rela-
tionship that was wholly ex-
cluded from the feudal land law
is today regulated by rules once
applicable to the most feudal of
all rents.

A rent charge existed when
a landowner granted to some-
body a rent out of his land. In
this case no feudal tenure could
exist between the rent-holder
and the tenant of the land; and
in later times there was no
pseudo “tenure” when the rent
was separated from a true rever-
sion of the grantor. The same
was true if a rent was reserved
on a conveyance in fee, or upon
conveyance of a lesser estate
that was the grantor’s complete
interest. There being no tenure,
no reversion, there could in these
cases be no remedy of distress
unless expressly granted. The
rent was a rent charge when the
rent-holder had this right by
agreement. A rent seck (“dry”
rent) was a rent without right to
distrain. In this country today,
since there is no feudal tenure,
and since, although distress has
been largely abolished, ample
statutory substitutes are every-
where available, there cannot
properly be said to be any “dry”
rent, and rent charges alone
need be considered, aside from
the spurious rent service of the
ordinary leaseholder. The latter
has already been discussed (p.
218). What was there said of rent
as being normally incident to the
reversion, but separable there-



from (in which case the rent ser-
vice becomes a rent charge), and
of apportionability of rent, need
not be repeated.

The law’s original notion of
rent as a real obligation has been
already noted (pp. 128, 143). In
the present chapter that aspect
of rent is the one primarily in
question. Rent service, like other
feudal services, bound the land,
in whosesoever seisin it might
be. It was a real obligation,
though discharged through the
tenant who collected its profits.
If the tenant did not pay, no per-
sonal action lay against him. To
compel performance of the
land’s obligation the lord could
distrain upon any chattels on the
land regardless of who owned
them, and for all arrears of rent,
even those accrued before the
tenancy of the tenant at the time
of the distress, who must there-
fore satisfy all. Today, with this
original character of rents service
scarcely showing in its present
pale copy, the real obligation is
more evident in the rent charge.

Itis evident that that is a real
right, substantially a servitude
upon the land very like a profit,
even though the rent be mon-
etary instead of the medieval ren-
der in products of the land. How-
ever, rent charges are of little im-

portance. As “ground rents” re-
served on conveyances of fees
simple they still exist in a very
few states only (though else-
where theoretically possible). But
they exist only as survivals, since
all such rents, if newly created,
have long been readily re-
deemable, as being undesirable
incumbrances upon titles.

The right to collect rent over-
due is personalty. The right to
rent to accrue in the future may
be either realty or personalty.
The character of a rent service
depends upon that of the rever-
sion to which it is incident. That
reserved upon a sublease out of
a term for years, being incident
to a reversion for years, is per-
sonalty; but rent incident to a
freehold reversion is realty—al-
though rent reserved on a lease
for years created out of a fee
simple becomes, if separated
from the reversion and so made
a rent charge, personalty. For a
rent charge is realty or person-
alty according to the estate, of
freehold or less than freehold,
that is granted in it.

When rent could be reserved
in fee it could be granted out in
fee, and successive estates could
be created in it precisely as in
land. It was regarded as a corpo-
real hereditament, which ex-

plains its free transferability as
compared with the other real
rights (themselves once possess-
ing some characteristics of “cor-
poreality”) considered in this
chapter.

Any rent can be extinguished
by release, or by merger when
title to rent and land come into
common ownership.

(1) Norcross v. James, 140
Mass. 188, at 189 (1885).

(2) Gavit, “Covenants Running
with the Land,” 24 Ill. L. Rev. 786,
at 794 (1930).

(3) Sims, “Covenants Which
Run with the Land, Other Than
Covenants for Title” (1901), 27.

(4) Sims, supra, n. 3, at 175.

(5) Tulk v. Moxhay, 2 Phillips
774 (1848).

(6) Stone, “Equitable Rights
and Liabilities of Strangers to a
Contract,” 19 Col. L. Rev. 177, at
297, 301.

(7) Marrone v. Washington
Jockey Club, 227 U.S. 633, at 636

(1912). a
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Part 11, Chapter X

The most marked character-
istic of personal property as com-
pared with realty has been the
relative simplicity of its incidents,
and the consequent simplicity of
the means by which title to it is
transferred or lesser rights in it
created. In a general way this has
always been true, whether one
considers legal (p. 174) or equi-
table interests, possessory or
non-possessory interests, rights
held in one’s own chattels or in
those owned by others. Because
of this simplicity, it has always
been the ideal of law reformers
to assimilate the law of realty to
that of personalty, and that has
been the slow tendency through
centuries (p. 100).

“The further we go back, the
larger seems the space which the
possession of chattels fills in the
eye of the law . . . An action for
the recovery of chattels seems as
typical of the Anglo-Saxon age as
an action for the recovery of land
is in the thirteenth century, or an
action on a contract is of our own
day.” This is not because chat-
tels were socially more important
than land, for of course they were
nhot (p. 70), but because they

Interestsin
Per sonal Property

were movables, and their posses-
sion was therefore constantly in
dispute, since possession was
the admitted basis of all title.
“Seisin” was once commonly
attributed to chattels as it was
to land (p. 42), but it must soon
have been perfectly evident that
the consequences of seisin were
inapplicable to chattels. Though
actions to recover them might be
constant, it was only a vain ef-
fort; because they were movable
and destructible they never were
and have never become with any
certainty recoverable (p. 102).
Evidently they yielded en-
joyment, but it was not in the
form of rents and profits by
which land was exploited, and
hence could not be made the
basis of feudal services. They lay
outside the feudal system and
the feudal land law. They were
not the objects of feudal tenure.
For these reasons, and particu-
larly because of their generally
destructible nature, the system
of estates developed in the feu-
dal law was inapplicable to them.
The absence of estates was
the primary reason why per-
sonalty was freed from the infi-
nite refinements, substantive

and procedural, that were
evolved from a few basic con-
cepts in the medieval law of land.
In an essay full of a reformer’s
ardor, insistent upon the repu-
diation of tenure and the elim-
ination of the heir at law,
Maitland remarked: “You cannot
create an estate tail in personal
property. This is a blessed truth
and full of promise:’ To be sure,
in very recent times it has been
established in this country that
interests analogous to the old
estates (excepting fees tail,
which likewise in land have gen-
erally disappeared,—p. 190) may
be created as legal interests in
chattels personal. But this is so
only in the sense of a system. of
estates long pruned of much of
their one-time peripheral impli-
cations and consequences, ex-
cept (as generally now used,—p.
181) the certainty or possibility
of possessory enjoyment. One
example is the freedom of chat-
tels personal, so far as they can
be subjected to restraints upon
their use (p. 321), from the com-
plexities in which are entangled
covenhants running with estates
in the land. These complexities,
as we have seen, are great as re-



spects covenants running with
leaseholds, this being one of the
cases in which the law that requ-
lates chattels real loses simplic-
ity because their subject matter
is land. And the same com-
plexities apply to covenants run-
nhing in equity because of
chancery’s regrettable reproduc-
tion of so much of those doc-
trines. Another striking example
of freedom from those conse-
quences enjoyed by chattels per-
sonal—and by chattels real, but
in a different way—is the fact that
a contingent remainder in such
a chattel, created by will or by
any deed (p. 412), needs no free-
hold to support it (p. 257), and
is immune to the feudal rule of
destructibility long applicable to
such a remainder in land. The
same immunity was always en-
joyed by a similar equitable in-
terest. As will be noted again,
below, the history of future in-
terests in chattels, both real and
personal—which is to say the his-
tory of estates in such property—
is very predominantly a history
of equitable interests; and their
greater simplicity is evidenced by
the fact that under the English
Law of Property Act of 1925,
which completely reformed the
property law, no future interests
any longer exist, in land or chat-
tels, save by way of trusts (un-
der which, entails are extended
to personal property).

Chattels were not exempted,
however, from the basic Ger-
manic doctrine of divided own-
ership. Common doctrines of
seisin (or possession) underlay
the creation’ of all: of the fee by
feoffment, of the leasehold by
entry, of the bailment by deliv-
ery of the chattel. From the same
source sprang divided ownership
in every case.. Although chattels
were freed from its application
in the system of common law
estates, other applications of it

were made to them which, in ef-
fect, were extensions of that sys-
tem. An absolute title to person-
alty corresponds to the fee
simple in land. Leaseholds for
years and at will have come to
be fully recognized as “estates”
(p. 185), although the old law
gave the name to freeholds only.
Bailments for a term and at will,
their analogues in chattels per-
sonal, equally deserve the name
of estates when feudal connota-
tions of the word are disre-
garded, although to give them
the name would serve no pur-
pose.

In the case of the leasehold
the lessee had at first only a con-
tractual remedy against the land-
lord for eviction, because, his
interest being wholly outside the
feudal land law, that offered to
him no remedy. That was altered
by allowing him to recover pos-
session from his landlord in cov-
enant; and if that was not a new
remedy devised for his special
protection, at any rate eject-
ment—which was the final result
of a development of three centu-
ries—was such. It established the
complete proprietary character
of the leasehold. In modern law
it has grown to enormous eco-
nomic importance, certainly far
exceeding any other interest ex-
cept the fee simple. The simul-
taneous interests of lessee and
lessor were of course always rec-
ognized; that was the purpose of
the institution. It has been noted
elsewhere that the continued
employment of the words “ten-
ant” and “tenure” in reference to
the relation between the lessee
and the reversioner is nowise im-
proper, since there exists be-
tween them a tenure more real
and substantial than was feudal
tenure in the later medieval pe-
riod when the leasehold took its
rise.

The nature of a leasing in-
strument, and of the relation-

ships which it creates, the modes
of creating leaseholds of varying
length and type, the assignment
of the respective interests of ten-
ant and reversioner, the running
of covenants with each estate,
and the manners in which the
relationship may be terminated,
are elsewhere discussed (pp. 198
et seq.).

The situation was similar in
the case of the bailment, al-
though in details similarly ob-
scured in its early stages by the
imperfection of the common-law
system of remedies or our imper-
fect knowledge of them. At least
it is clear that a bailment, in the
modern sense of a delivery of
possession for a special purpose
with an obligation to redeliver,
was well recognized in the thir-
teenth century. To assume that
this could be so unless the in-
terests of both bailor and bailee
were at least recognized, how-
ever poorly protected, would be
an absurdity. It is certain that
they were. The bailee was pro-
tected against the world gener-
ally as owner. The bailor had
such imperfect remedies, origi-
nally, against the bailee that the
latter was spoken of in the notes
left regarding some cases (as
were thieves and converters) as
owner. Against third persons he
was allowed for a time the action
of trespass, until the develop-
ment of trespass on the case
gave him adequate remedies
against both stranger and a bai-
lee who exceeded his rights un-
der the bailment agreement. But
whatever the controversies re-
garding the development of the
bailor’s remedies, unquestion-
ably the bailment was always (as
of course all agree it is today) an
example of divided ownership.

Bailments are ordinarily cre-
ated by express delivery and with
an accompanying contract, ex-
press or implied from the circum-
stances. But the rights and du-
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ties so created in owner and bai-
lee are in fact indistinguishable
from those created in persons
who otherwise come rightfully
into the possession of another’s
chattel—as has been discussed
in connection with finders. As
there noted, the finder may be
held guilty of larceny if he knows,
oris put upon inquiry which with
reasonable care would give him
knowledge of, the true owner;
and, of course, under like circum-
stances he would be a converter.
But in the absence of such facts
he becomes a bailee. So he does,
too, if goods are mistakenly de-
livered to him instead of the
owner, or animals stray or goods
are washed upon his land, or he
mistakenly takes another’s chat-
tel as his own; or even when cus-
tody is forced upon him, as when
a tenant leaves goods behind
him when he leaves the leased
premises, or a bailor refuses to
retake the chattel at the end of
the bailment term. Anybody who
is rightfully possessed of
another’s chattel is in fact
treated as a contract bailee is
treated, and is called a bailee,
with, of course, varying rights
and duties fixed by law instead
of the parties’ agreement; and
bailment should accordingly be
defined as covering all cases in
which one person is rightfully in
possession of another’s chattel.
Nothing is gained in such cases
by insisting upon the presence
of a contract “implied in” (that is,
imposed by) law; it is simpler to
say that the legal relationship
arises under the factual circum-
stances by rule of law. Even when
a bailment is created by actual
contract, the contract by no
means constitutes the complete
statement of the parties’ rights
and duties. The law interprets or
modifies them, or implements
additional ones as incidents of
the relationship. The duty of the
finder or deliveree in cases of “in-
voluntary bailment” (so called,
but in fact he accepts posses-

sion) is to use reasonable care
in preserving and in seeking to
restore the chattel. Of course, he
becomes, himself, the absolute
owner if the former owner is not
discovered or has abandoned the
chattel (p. 353).

The general rights of the bai-
lee and bailor have elsewhere
been sufficiently discussed. The
bailment however takes many
forms to which only very slight
attention can here be given. The
most important, perhaps, is the
pledge, which is the bailment of
a chattel (or the documents of
title to in-corporeal personalty)
as security for the payment of a
debt or performance of an obli-
gation, accompanied by a right
in the pledgee to sell the pawn
upon default by the pledgor or
other person obligated. Not only
past obligations, but future, may
be thus secured. The transaction
is one of the commonest credit
devices and is of correspondingly
great importance. The pledge
gives to the pledgee a real right
in the chattel pawned; or, as usu-
ally stated, a real obligation (of
the pawn) is created, indepen-
dent of the debtor’s personal
obligation. It differs fundamen-
tally from a chattel mortgage in
that this transfers title to the
mortgagee as security.

The pledgee may bail the
pawn to another person for keep-
ing. He may repledge it to secure
his own obligation, provided he
does not do so for more than his
own interest in it; and the sub-
pledgee has no power of sale
until the obligations of both ob-
ligors are in default. The pledgor
may freely assign his title to the
pawn subject to the pledge. If the
pawn consists of securities which
mature while pledged, the
pledgee is bound to collect them
and otherwise protect the
pledgor’s interests.

For the protection of credi-
tors against rights held secretly

in the debtor’s property by third
persons, a delivery of possession
(unless the pledgee or a third
person is already in possession)
is always stated and generally
required as a prerequisite to the
validity of a pledge, since such
possession by another than the
debtor puts upon inquiry those
who subsequently deal with him.
But the meaning of delivery is re-
laxed in various circumstances,
as by creating an equitable lien
when crops or other future goods
that have been “pledged” come
into existence (p. 31), orin treat-
ing title-documents (bills of lad-
ing, warehouse receipts, bills of
exchange and promissory notes,
insurance policies, stock cer-
tificates, etc.) as representatives
of goods or credit-claims,
present or conditional, for the
purposes of pledging these. Even
choses in action that are not evi-
denced in writing may be
pledged in the sense that they
may by written assignment or by
testimony of third persons be
proved to have been made avail-
able to a particular creditor, and
so placed beyond reach of sub-
sequent creditors—certainly
more effectually by a written as-
signment. Attempts to evade the
requirement of delivery have
been prolific of peculiar devices
invalid against subsequent bona
fide purchasers and judgment (or
attaching, or levy) creditors, but
otherwise valid between the par-
ties.

In the case of many
bailments the bailee has a com-
mon law lien to secure payment
for his services. The common law
lien is a mere right to retain pos-
session of the chattel, with the
exception that a factor has a
right of sale. Liens may be freely
created by agreement, and per-
haps some of those habitually
stated to be conferred by law
may have remote contractual ori-
gins. (I) The liens of attorneys,



bankers, factors, packers, and
wharfingers are commonly said
to be based on custom. (2) Those
given to various craftsmen who
improve (or perhaps preserve)
chattels by skill and labor are
apparently remnants of a much
larger class of liens. Liens were
once allowed to all bailees for
services in connection with the
chattel bailed, provided they had
no contract for a definite sum as
payment—for then an action of
debt could be brought, whereas,
if the claim was for an unliqui-
dated sum, an action of assump-
sit was not (at the time in ques-
tion) available. Ultimately, in-
stead of denying the lien in all
cases, or allowing it in all, it was
conceded to any bailee who im-
proves by skill or labor the chat-
tel bailed; a test very difficult to
apply with consistency. It will
later be seen (p. 354) that an in-
nocent wrongdoer who by expen-
diture of labor or contribution of
materials greatly increases the
value of another’s chattel may
thereby gain the title to it. But
this concession is not made to
one who so improves another’s
chattel with knowledge of its
ownership, and a bailee is nec-
essarily in that position. In allow-
ing him a lien, the law seems to
give him full justice. (3) Other
liens are conferred by law upon
persons in public callings who
cannot choose those with whom
they wish to deal. Such liens are
given to common carriers, inn-
keepers, and warehousemen. As
regards the first two, another
reason for allowing them this
protection is that they are virtu-
ally liable absolutely for goods
entrusted to them.

Liens of the last two classes
mentioned are all “specific”; that
is, the lien upon the chattel se-
cures merely claims arising from
the transaction as a part of which
it was bailed. Liens, on the other
hand, of the first class mentioned
are “general”; that is, they may
be exercised to secure the gen-

eral balance of account between
the parties. Although a bailment
ordinarily presupposes a specific
chattel as its object, in fact
bailments (or sales) of a portion
of a mass of fungible goods are
possible, and ordinary actions of
trover and replevin are allowed
to protect the interests created.

Almost all liens exist against
the bailor only. But the innkeeper
is allowed to hold chattels of a
stranger, brought into the inn as
property for the use of the guest,
provided the innkeeper had no
reason to be suspicious of the
lawfulness of the guest’s posses-
sion. On the other hand, at least
the prevailing view regarding the
common carrier is, that he acts
at his peril in receiving goods for
carriage, although authority is
much divided as to whether this
applies to a second carrier receiv-
ing goods from a first carrier who
violates the shipper’s instruc-
tions regarding the route of ship-
ment.

A retaining lien creates in the
lienee a real right, and he may
protect himself against either the
lienor or third persons who in-
terfere with the chattel or his
right therein. This is merely the
application of the rule applicable
to all bailees.

Retaining liens are ordinarily
lost if possession is lost, but this
may be prevented by contract, as
when the chattel bailed is an au-
tomobile constantly withdrawn
for use and returned thereafter,
if in a given jurisdiction the
courts recognize a lien as ca-
pable of existing under such cir-
cumstances. They are also lost
by any act of conversion, as in
pledging or selling the chattel,
refusing to return it upon prof-
fer of the correct sum, either un-
qualifiedly or because claiming
an excessive amount; likewise by
voluntarily returning the chattel
to its owner (but not by return-
ing only part of a mass of goods),
or accepting some other security
in lieu of the lien.

The retaining liens of com-
mon law have been much altered
by statutes. Some of these deal
specially with garage-keepers,
innkeepers, etc. Others are gen-
eral in application. Very often
they confer powers of public sale.
Sometimes, too, equity gives the
lienee a right of foreclosure and
sale.

Many other liens than com-
mon law retaining liens may ex-
ist (against either land or chat-
tels). Equity creates them freely;
the most important being mort-
gages. All liens are interests,
varying much in character in
property. Nevertheless, aside
from indicating a few of the old-
est and most important they may
be disregarded, since their na-
ture and problems of priority
among them pertain most prop-
erly to a discussion of creditors’
rights and credit devices.

The development of other
estates in chattels real than the
reversion left after a sublease,
and of other estates in chattels
personal than the bailor’s rever-
sionary interest following a bail-
ment for a term (both of which
were well established in the thir-
teenth century), was greatly ob-
structed by conceptual ob-
stacles. It was said of the term
for years that nothing could be
left to limit by way of remainder
after a life estate, since this was
assumed to be greater than any
term. To evade this a distinction
was attempted between giving
the land or an estate in the term
and giving the use and occupa-
tion of the land while one should
live, and then the use or the title
to another. In a country in which
chancery had for two centuries
been acting on the theory that
use and occupation were the es-
sence of property, and in which
most of England was held to
uses, that distinction in the fif-
teenth century is not to be taken
as other than specious pleading
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in the court; and much more is
this true of the sixteenth, after
the Statute of Uses had shown
that the country had learned the
complete practical identity of
title and enjoyment. A devise of
the use and occupation was,
accordingly, finally held in 1579
to be a devise of the land itself.
As wills were administered in
ecclesiastical courts, by judges
presumably familiar with uses,
the fact that the subterfuge was
so long countenanced is presum-
ably evidence of a general desire
to uphold devises. Very soon af-
terward the same limitation, thus
denied validity, was held valid as
an executory bequest But the
theory upon which this was done
remained most doubtful. Conse-
quently, since the validity of suc-
cessive estates in the term, when
equitable, was beyond question,
all limitations of terms for years
came to be, in England, made
under trusts.

In the case of chattels per-
sonal the creation of future in-
terests was similarly obstructed
by the idea that “a gift or devise
of a chattel for an hour is for-
ever.” Had this rested upon the
idea that a chattel is necessarily
consumable or destructible by
use it would be understandable;
but in fact the rule was again
evaded, as in case of leaseholds,

by the specious view that succes-
sive grants of use and occupa-
tion were valid, but not succes-
sive gifts of the thing or of es-
tates in the thing. This extraor-
dinary doctrine had much vogue
until, in the latter part of the sev-
enteenth century, the equity
courts very properly pronounced
identical a gift of the use and a
gift of the thing. The matter
would not merit mention if it
were not, although inconsistent
with our general principles of
property, still supported by the
names of two of our greatest
authorities, merely as a means
of overcoming an absurd bit of
medieval conceptualism.

In the United States today
future interests analogous to al-
most all the common law inter-
ests in land (with the notable
exception of the fee tail) are pre-
sumably creatable in personalty.
Their creation was always free of
uses. They are doubtless
creatable with equal freedom by
deed and by will. Most of them
are created by will. Very many of
them are created as equitable
interests. The need of a trustee
for the protection of those hold-
ing the future interests, against
the tenant of the particular es-
tate, was once, however, much
greater than today; for in some
states statutes require the latter

to give security in all cases, and
perhaps in all states the same
requirement will be made by the
courts when deemed necessary.
The development of future inter-
ests in personalty is, however,
only beginning. Save for the con-
venience of using traditional
names and descriptions of es-
tablished meanings, they might
perhaps be developed without
any reference whatever to the
common law system of estates.

The subjection of personal
property to the power of eminent
domain, the civil remedies avail-
able for its protection, the rela-
tion of personalty to realty un-
der the law of fixtures, general
modes of transferring title to
chattels, the role played by de-
livery of possession in gifts and
sales, the possibility of transfers
of after-acquired property, the
extent to which restrictions can
be placed upon the use of chat-
tels (otherwise than by the cre-
ation and protection of future
interests in them), the protection
of creditors under the doctrine
of fraudulent conveyances, the
relation of the recording acts to
the problem of protecting bona
fide purchasers for value and the
general prohibition of restraints
in alienation of either realty or
personalty are referred to else-
where. [



Part 11, Chapter XI|

It is customary in legal trea-
tises to distinguish “original”
from “derivative” titles. As re-
gards land, in one sense no origi-
nal tide is possible. Almost all
land titles can be traced back-
ward to a patent or warrant from
a state or of the United States.
Occupancy has never been pos-
sible as a source of title; hordes
of squatters on government
lands were made preemptioners
by acts of Congress, but they
took their titles by patent from
the government. The nearest
approach to it is the accretion to
one’s land which may result from
the slow and imperceptible
changes in the bank of a stream;
by such changes the holdings of
bordering owners are enlarged
or diminished, whereas their
titles are unaffected by sudden
shifts in the course of the stream
(avulsion). Somewhat similar is
the acquisition by a landowner
of title to chattels that are affixed
to the soil, particularly by tres-
passers (p. 89), which is an ex-
ample of accession.

However, an existing chain of
title may be closed, and a new
one opened, by the acquisition

M odes of Creating,
Destroying, Renouncing
& Transferring Property

of title by adverse possession, or
(as respects incorporeal heredita-
ments) by prescription. The titles
are original in the sense that no
one need thereafter go back of
their consummation in tracing
title, no matter what the earlier
history of the land. One cannot
divest one’s self of tide to land
(“corporeal hereditaments”) oth-
erwise than by the formal meth-
ods which the law prescribes. But
other rights in land may be lost
by abandonment. That is to say,
the inchoate title of an adverse
possessor in whose favor the
limitation period has not yet fully
run may be abandoned, and also
either the perfect tide to an in-
corporeal hereditament or the in-
choate title of a prescriptioner.
In neither case, however, does
such abandonment open the way
to an equally summary acquisi-
tion of the abandoned right by
another; it merely enables an-
other to initiate anew the long
enjoyment, hostile to the true
owner, from which a perfect
original title may arise.

Such unusual modes of ac-
quiring title play a larger part in
the field of personally. Title to
wild animals is acquired by oc-

| Nterests

cupancy as an everyday occur-
rence; that is, by subjecting them
to such substantial control as
confers possession and therefore
tide—since a possessory tide is
good against all save one with a
better right, and in the case sup-
posed there is no such person.
The acquisition of tide to gas,
petroleum and other “fugitive”
minerals in the earth comes
properly under the same head-
ing. As in the case of land, an
existing title may be destroyed
and a new one substituted, by
adverse possession. Theoreti-
cally, prescription would likewise
be possible; but in practice it
does not occur-presumably be-
cause it is just as easy to control
a chattel in all its uses, and so
gain complete title by adverse
possession, as to use it adversely
in only one manner. Unlike title
to land, an absolute tide to a
chattel personal may be aban-
doned, thereby conferring upon
him who desires it and is in a po-
sition to take possession a power
to acquire perfect title sum-
marily. This does not, however,
apply to chattels real; to them the
rule applies that governs estates
in land.
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A person whose chattel is
wrongfully improved, either will-
fully or innocently, by another’s
labor upon it, or addition to it of
other materials, may either bring
a recuperatory action, claiming
to be owner of the chattel in its
improved state, or an action for
its conversion in its improved
state. (If he sues only for the
value of his own contribution, of
course no trouble arises.) Acqui-
sition of title in this manner (ac-
cession) by the wrongdoer was
once controlled by the question
whether his addition had re-
sulted in the creation of a new
species of thing (specification).
This was a crude test—for it is
often difficult to say whether
there is specification (for ex-
ample, when silver is beaten into
a mug, or lumber built into a
boat, or leather cut into leggings)
unless there is always such a
change when a new object with
anew name results. The test was
made cruder when applied by in-
quiring whether the material con-
tributed by the two parties could
be ocularly distinguished, or
physically separated. Moreover,
it was unethical in disregarding
the relative contributions of the
two parties. The present-day ten-
dency is, first, to replace ocular
identification by ordinary evi-
dence regarding the transaction;
second, to regard any great in-
crease in value, sufficiently great
to move the particular court in-
volved, as barring a recovery of
the improved chattel—in other
words, to inquire whose materi-
als are, under all the circum-
stances, the principal, and whose
the accessory, materials; and
third, to limit this protection to
an innocent wrongdoer. In an ac-
tion of trespass or trover for
damages the same tendency ap-
pears to assess the damages as
of the time of the original wrong-
ful act, or as of. a later time of
demand and refusal after refusal
to surrender the improved chat-
tel, according as the improve-

ment was or was not innocent.
But the holdings of the courts
reveal a great lack of fixed prin-
ciples.

Confusion is a case of acces-
sion in which the tests of identi-
fication and severability can not,
by hypothesis, apply—as where
corn is made into liquor, or two
masses of like goods but un-
equal qualities are mixed to-
gether in unknown proportions,
or are similarly mixed but are of
equal quality and contributed in
a known ratio. In this last case
there is really no confusion; even
a willful wrongdoer would there-
fore be allowed to take his share,
being liable, of course, to the
other party for any special dam-
age done to him. In the other
cases, if the mixing be innocent,
the parties will be treated as co-
owners subject to the burden of
proof borne by the wrongdoer to
establish his fractional contribu-
tion, and without such burden if
the mixture was by consent. But
if the mixture be wrongful and
willful the decidedly prepon-
derant view (notwithstanding the
anomaly of making any civil ac-
tion, either recuperatory or for
damages, punitive) is that the
wrongdoer forfeits title to his
own contribution even though he
might be able to prove its
amount.

As already stated (p. 53) the
theory of the law in this field is
that the disseisor holds general
title subject to a claim by the true
owner, against which the posses-
sory title will be “quieted” unless
the higher right is asserted
within the period allowed by the
local statute. This is usually
twenty years, rarely longer, in
various states shorter; and if the
adverse occupation is accompa-
nied by payment of taxes the
wrongdoer is in some states pro-
tected by a further shortening of
the period.

The mere possession is con-

stituted by effective control ex-
ercised with the intent to exclude
the world generally (p. 36). It
must, however, be “adverse pos-
session” against the true owner
in order to create in him a right
of action that starts the statute
against him.

Adverse possession is gener-
ally said, with some tautology, to
require possession that is “open,
notorious, continuous, and un-
der a claim of right.” There can
scarcely be a possession that is
not open and notorious; it can,
for example, scarcely exist if the
“control” is exercised only in the
night. But the requirement of an
open holding, sufficient to give
to the owner notice of a hostile
claim (for he is bound to have
notice of what happens openly
on his land) is essential to the
constitution of a holding deemed
adverse, or under a claim of right.

This hostility, however, is in-
ferable by the great weight of
authority from such conduct on
the land as implies, objectively
considered, a claim of ownership;
that is, from such conduct as ap-
pears to be that of an owner. If,
for example, a purchaser of land
whose true boundary falls short
of a fence occupies up to the
fence, his possible states of mind
may be three. He may be imag-
ined to say to himself: | shall use
the land up to the fence, al-
though | know (or believe) it to
be beyond the true line, and se-
cure title to my neighbor’s land
if possible. Or he may say: | shall
use the land up to the fence,
since it has been so used, but
certainly | claim nothing that is
not mine, and will yield to any
fair evidence that the fence
should be moved back. Or he
may say and think nothing about
the matter, as is the usual case,
merely possessing up to the
fence as an owner would if he
knew the true boundaries to be
marked by it. A very few jurisdic-
tions have, in the past or present,
favored the evil wrongdoer, re-



quiring (as in medieval dissei-
sin—p. 44) the first state of mind
as a pre-condition to the running
of the statute. No jurisdiction
would, unless by inadvertence,
allow the occupant in the second
case to gain title. In the third case
the objective acts should have
weight. Since there is by hypoth-
esis no intent covering the point,
there should be no speculation
regarding intent. The objective
acts—the mere holding without
the owner’s consent; a fortiori
that holding coupled with such
use as an owner would make of
the land—signify an assumption
of ownership; that assumption is,
under the decisions, a claim; and,
precisely as in the conversion of
a chattel, an assertion of right in
one’s self is necessarily and
equally a denial of the right of
any other person. Hence the pos-
sessor in the third case, although
innocent, is nevertheless, in
practically all of our states, an ad-
verse possessor who gains title.

A doctrine once was preva-
lent that a wrongdoer “cannot
qualify his wrong,” and therefore
an adverse possessor—not being
allowed to be less evil—must
claim, and so acquire, a fee
simple. No doubt, adverse pos-
sessors generally claim and get
the fee. But the apocryphal prin-
ciple here appealed to is shock-
ing even in a field where the doc-
trines seem somewhat akin to
that which makes might equiva-
lent to right. In England it has
been challenged by high author-
ity for Over a century. In this
country it has been for that
length of time laid to rest: one
may claim what one desires, and
one acquires only what one
claims.

One may acquire title by ad-
verse Possession through an
agent. One may also acquire it
by virtue of the acts and claim of
another who is only by circum-
stances constituted an instru-
mentality for the purpose. This,
should, for ample, on principle,

be the case if one who is tenant
at will of A, who conveys his title
to B, continues to occupy for the
statutory period under the as-
sumption (claim) that A is his
landlord; A, if anybody, must get
title. It should equally be the re-
sult if a life tenant, under an in-
effective will or deed (at least if
its ineffectiveness is not due to
defects of form, but because the
would-be devisor or grantor
lacked title or power to convey),
claims the fee simple for the req-
uisite time, but is estopped to
deny the rights of remaindermen
under the same instrument: the
title should be gained for all the
supposed grantees, or devisees.

Adverse possession is also
required to be continuous. The
statutory period must run as an
unbroken period. This, of course,
does not mean that the Pos-
sessor must always stay on the
land. It means that he may not
possess, then abandon (p. and
then possess again; or, if several
persons hold possession during
the statutory period, that there
must be no gaps between their
several possessions. For the pe-
riod required by the statute may
be made up by tacking the
successive holdings of a series
of possessors who are in privity
with each other. This “privity” is
everywhere sufficient if consti-
tuted by the relationship of an-
cestor and heir, grantor and
grantee by deed, or devisor and
devisee. It is also satisfied, by the
great weight of authority, by a
mere transfer in fact of the pos-
session from one adverse pos-
sessor to his successor, without
any writing. This is not held to
be an infraction of the statute of
frauds. In a very few states, in
the past or at the present time,
either no privity is required or
else it is satisfied by the mere
fact of succession to the uninter-
rupted possessory estate of the
wrongdoers, since these may be
successive disseisors who oust
each other from the land. The

doctrine that an adverse pos-
sessor gains only the estate that
he claims introduces difficulties
in tacking when the claims ap-
pear to vary.

The statute begins to run
when the adverse possession be-
gins, must run in its entirety, and
cannot be interrupted in its run-
nhing. Allowances are made, how-
ever, for the disability, or the
longest lasting of several disabili-
ties, under which that person la-
bors who is wronged when ad-
verse possession begins. No su-
pervening disabilities even of
that person are allowed for. All
disabilities of subsequent hold-
ers of the title are ignored; and
therefore the fact that the title
may, during part of the limitation
period, be in infant heirs neither
suspends its running nor length-
ens it. The statutory period dur-
ing which an action to recover
the land may be brought by the
original disabled owner after the
ending of his disabilities, must,
like the general period limiting
each action, fully run. But the
result of allowing the two peri-
ods may be to lengthen or not
to lengthen the limitation.

Doubtless owing to frontier
conditions there originated in
this country the doctrine of color
of title. This was a further appli-
cation of the policy of the stat-
utes, “for the quieting of men’s
estates”; that is, those of squat-
ters. If the holder of a worthless
deed which purports to convey
to him a tract of land, occupies a
portion of the land therein de-
scribed, his adverse possession
extends to the whole of it. This
is not true if the true owner oc-
cupies any portion; for his pos-
session—usually (but undesir-
ably) called “constructive” as to
portions not continuously or in-
tensively used by him—can only
be displaced to the extent of
another’s actual occupation.
Similarly, if two adverse possess-
ors with color” occupy portions
of the tract, the first comer’s pos-
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session is only displaced to the
extent of the later comer’s actual
possession. And resumption by
the true owner of possession of
any part displaces all possession
of others by color. If the descrip-
tion in the invalid deed includes
lands owned by different per-
sons, color arises only against
those of part of whose land ac-
tual adverse possession is taken;
for otherwise they have no no-
tice. Moreover, some cases have
held that when part of one tract
of an owner is occupied and none
of another, no color arises as re-
spects the latter, at least if the
coloring instrument describes
the tracts separately. But notice
is equally lacking, whatever be
that description; and what is a
separate tract, either by convey-
ancing history, topography, or
color-deed is another perplexity.

Where the title to the surface
of land has been severed from
the title to underlying minerals,
adverse possession of one does
not extend to the other.

The “entry” which suffices to
break adverse possession has
been earlier adverted to. The
general nature of the adverse
possessor’s title—its heritability,
transferability by deed or will,
and proprietary character in
other respects—have also been
sufficiently discussed in earlier
portions of this essay.

In England, under different
statutes now in force for a cen-
tury, an owner loses title to his
land if dispossession continues
for the statutory period, without
inquiry regarding its “adverse”
holding. It is therefore said that
no doctrine of adverse posses-
sion there exists. But since there
is dispossession the result
seems little more than an un-
qualified application of the doc-
trine above stated that a hold-
ing of land without the owner’s
consent necessarily denies his
title, as it does in conversion of
chattels.

Inasmuch as an adverse pos-

sessor generally violates no right
of the holders of future interests,
the great weight of authority is
that the statute cannot run
against them in his favor.

All the principles just stated
with respect to land apply to ad-
verse possession of chattels, ex-
cept that in the case of chattels
there are no disability allow-
ances, and there is no doctrine
of color of title. The requirement
of an open holding is much more
important in their case inasmuch
as they may be secreted or
moved about. Considerable free-
dom in using the chattel, and
therefore in moving it about if
that be its nature, is allowed to
the wrongdoer. But any removal
from the original locus sufficient
to amount to secretion suspends
the running of the statute in his
favor. The owner may sue wher-
ever he finds the chattel in the
wrongdoer’s possession, the ac-
tion to recover a chattel being
“transitory,” whereas an action to
recover land must be brought in
the neighborhood (usually the
county) where it is located. Inas-
much as the law of any state ex-
tends only to its borders, re-
moval of the chattel across the
state line suspends (but only
suspends) the running of the
statute.

One question was once very
important which has ceased to
be so: namely, whether in the
case of chattels, only remedies
are barred by limitation, leaving
intact the title and the right of
recaption by self-help. It has
been well settled in this country,
with scarcely a dissent (but oth-
erwise in England), that title is
extinguished. This makes the law
relating to land and personalty
harmonious, and makes both
consistent with its theory that a
disseisor (or adverse possessor)
has title, merely defeasible by
claims that are cut off by the
operation of a statute of limita-
tions (p. 53).

The acquisition, by adverse
use of another’s land, of a right
therein is known as prescription.
This has always been, in general,
an institute of the common law,
although it may now be regu-
lated by statute. By analogy only,
the courts follow, as to the time
allowed the owner to bring his
action (which breaks the running
of the period), the local statute
of limitations.

It has also elsewhere been
noted that the prescriptive pe-
riod can only start when such a
use is made of another’s land as
gives him a right of action, and
that negative easements can
therefore not be gained by pre-
scription (p. 283) Many of the
principles stated in relation to
adverse possession are appli-
cable to prescription. The user
must be adverse, or under a
claim of right; permissive user
(that is, under a license) can
hever be the basis of a prescrip-
tive claim, however long it be
continued. It is perhaps unnec-
essary to say that in reading
cases of a century ago one
senses that a great amount of
user of the land of others was
tolerated, and under frontier con-
ditions, and must then have been
regarded by juries as prima fa-
cie permissive, which could not
be so regarded under present cir-
cumstances. It must also be
open, to give proper notice to the
owner of the land used. It need
not be, literally, continuous,
since that is not the nature of the
use that one makes, for example,
of away across land or of a right
to take wood or stone therefrom.
But it must be sufficiently fre-
quent to evidence a hostile claim,
and not to appear as a humber
of disconnected trespasses.

The law of prescription has
passed through various stages in
its long development. The Ameri-
can law, with the possible excep-
tion of a few jurisdictions, is now
in a stage characterized by the



fiction of a lost deed. Adverse
user for the prescriptive period
is said to raise a presumption
that the user is, or has been,
under a deed once given but lost.
This is pure fiction. The pre-
sumption is not conclusive; it
may be rebutted. It is not pos-
sible, however, to rebut it by dis-
proving the fiction; that is, by
proving that no deed was given.
It can only be rebutted by show-
ing that none could have been
given. For example, no deed
(which law would recognize)
could have been given if from the
moment when user began the
title to the allegedly servient land
was in infants. But here views
diverge. Is the deed to be taken
as given before the user began,
making it lawful from the begin-
ning ?—if so, it would suffice if
the then owner was an adult. Or
at the end of the user? Or must
there actually always be a title-
holder capable of giving the fic-
titious deed? Dicta differ in an-
swering these questions. In sup-
port of the first may be cited a
few dicta or apparent decisions
that the prescriptive period does
not begin to run (although the
statutory period applicable to
adverse possession does) if at
the beginning of the user the ser-
vient land is owned by one un-
der legal disabilities. In support
of the third view there are deci-
sions holding that the running
of the prescriptive period is in-
terrupted, or suspended, when
the title of the servient land is
held by infants; and there are
decisions to the contrary. The
former rest upon the idea that
there must be acquiescence,
which cannot be charged against
infants. The latter follow the
analogy of the statutes relating
to adverse possession, as con-
strued by the courts. They rep-
resent the simpler view and the
weight of authority.

Because of the common law’s
preference for easements appurte-
hant, the acquisition of easements

by prescription is generally re-
quired to be for the benefit of (the
owners or possessors of) a domi-
hant tenement. It has already ap-
peared that profits were never se-
riously limited by this requirement.

Adverse user may be inter-
rupted physically by the owner
of the servient land, provided it
be an actual interruption openly
made in denial of the right to
use. Some say that this result is
proper because it disproves ac-
quiescence; others, because it
breaks continuity of user. On the
former theory, some courts hold
that oral protests or letters will
interrupt the user. The authori-
ties are very much divided, with
the question settled in only
about one half of the states. Le-
gal proceedings suspend, at
least, the running of the period.

Inasmuch as no property can
be reached by creditors unless
and to the extent, speaking gen-
erally, that the judgment debtor
could himself alien it, it has natu-
rally become usual to employ the
phrase “involuntary alienation” to
cover those situations where
property is taken under judgment
and execution, administered in
bankruptcy proceedings, or taken
by foreclosure of a lien. The
phrase might logically enough be
equally well applied to convey-
ances made jn invitum under de-
crees for specific performance of
contracts to convey, and to intes-
tate devolution of property; and
might once have been applied to
the common law effects of mar-
riage upon a woman'’s property.

But such an extension of its
meaning would serve no pur-
pose, and would impair its
present utility (aside from which
it has no particular significance),
as a blanket designation of the
different fields of creditors’ rem-
edies in discussing their com-
mon principles.

The common law conception
of a conveyance or transfer is not
wholly clear. The general idea of
estates as the durational mea-
sure of a title to land was entirely
clear. A sharp distinction was
made between the assignment of
all of a leasehold and the trans-
fer of only a part, and important
consequences attached to the
distinction (p. 199). Likewise
when A’s life estate was con-
veyed to B, the latter received
precisely that—an estate for A’s
life; and the creation of very long
terms out of a life estate was con-
trolled by conceptions that were
equally clear, although to us un-
satisfactory (p. 349). So also
when, out of an estate of which
A stood seised, uses were raised
for other persons, the estates so
created could not exceed the
quantum of the estate Out of
which they arose, and therefore
all conveyances to uses were “in-
nocent” (p. 259).

But when a fee simple in A,
which if not aliened will descend
to A’s lineal or collateral heirs so
long as they shall endure, is con-
veyed to B, it is granted to B and
(as words delimiting the interest
B received) his heirs. In actual
fact and as a matter of enjoy-
ment, B’s interest is not at all the
same as A’s. To say, as we ha-
bitually do today, that they hold
the same “title” or “estate” is
merely to ignore the difficulty.
On the other hand, the old rule
governing descent of land was
very sharp: it went to the heir of
the person last seised, being also
of the full blood of the original
purchaser. With this rule and the
case of the life estate in mind, it
would seem that the only pos-
sible explanation of the transfer
in fee simple is that every fee
simple was once assumed to en-
dure forever; therefore it made
no difference whether B took
while A’s heirs or while B’s heirs
should endure.
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As a result of Hohfeld’s dis-
cussions of legal relations it has
become a somewhat popular
idea that there can be no such
act as a transfer of title. The le-
gal relations existing between A
and other persons while he is
owner, which constitute his title,
are replaced when he “conveys”
to B by similar (but not neces-
sarily otherwise identical) rela-
tions to which B is a party; hence
A’s “conveyance” is really the
exercise of a power that destroys
A’s legal relations and creates
B’s. It might almost as well be
said that, were there a convey-
ance, the “grantor” would not in
truth convey anything; since all
legal consequences of an
individual’s acts result from a
rule or by “operation” of law.
However, these are unprofitable
refinements. The law regards B’s
title as “derivative” and as “con-
veyed”; B does receive the right
to hold land for the same length
of time, subject to the quali-
fication regarding the fee simple,
as A could have held it, and in
all cases subject to the law’s
rules pertaining to such estates.
These are the essential matters.
What the law has always called a
“conveyance” is present, with
certain consequences (which cer-
tainly are made clearer by the
Hohfeldian analysis), and it does
not appear what better name
could be substituted.

Doubtless proprietary liber-
ties of user were the sole con-
tent of title as first conceived.
Property for direct use is an older
idea than the idea that alienation
is also a use of the thing sold;
and the conception of property
for power, of such vast impor-
tance in present-day social theo-
ries, is much more modern still.
But alienability is very old. Much
of the known history of our prop-
erty law is a history of attempts
to fetter alienation, and counter

attempts to free it of conditions
sought to be imposed upon its
exercise.

The general alienability of
land is a principle whose estab-
lishment has a long history. Even
the fee simple was freed from the
primitive preemption rights of
heirs only about 1200. Those
were impediments to alienation,
but not restraints upon the
power to alienate. Other impedi-
ments were removed in 1290 by
the Statute Quia Emptores, but
at the price of total renunciation
of the power of subinfeudation.
Nor was it settled until perhaps
in the fifteenth century that the
alienation of the fee simple could
not be fettered by conditions or
limitations imposed upon its
exercise.

Meanwhile the attempt of
landed families to perpetuate
their dominant position by tying
up the land in entails had re-
sulted in the creation of six forms
of the entail in place of the single
form of the fee simple. When the
creation of the entail was first at-
tempted the courts turned it into
an alienable fee simple condi-
tional (p. 189); the landowners
then made Parliament their
mouthpiece in the provisions of
the Statute De Donis (1285),
which definitely established the
fee tail. That Statute made the
estate indestructible by fines,
and they were further protected
by judicial decisions that condi-
tions forbidding a feoffment by
the tenant, or a clause of cesser
upon his making a feoffment,—
that is, provisions against alien-
ation of the estate—were valid.
These remained fixed rules of the
law. However, the judges in 1472
held entails destructible by com-
mon recoveries, and two statutes
shortly afterward made them de-
structible by fines. Attempts
made late in the sixteenth cen-
tury ‘to forfeit the entail by in-
serting conditions against resort
to the fine or recovery failed, but
the landowners attained their

end by the device of the strict
settlement (p. 192). That, how-
ever, is no restraint upon the
power to alienate. It is but a de-
vice by which the tenant in tail
of any generation and his heir
apparent may by self-restraint,
by renouncing their power to
alienate, tie the land for their
lives.

It was next attempted to im-
pede alienation by creating out
of a fee simple contingent limi-
tations to uses following a life es-
tate, since such interests were
inalienable; but it was held that
if such limitations could take ef-
fect as contingent remainders
they were such (p. 260), and
therefore destructible by the life
tenant (p. 257).

Thus, both the fee simple
and fee tail were assured of alien-
ability or destructibility. To be
sure one more restraint was de-
vised, but that has been con-
trolled by the rule against per-
petuities.

Various illustrations have
earlier been given of the de-
velopment of inalienable into
alienable interests (pp. 27—8).
Today, the general rule is that of
free alienability. The exceptions
to this general rule are all based
upon considerations of public
policy. Under the older law there
were various exceptions which
we would regard as caused by
technical difficulties—such as
the inalienability of possibilities
of reverter, rights of entry, and
contingent remainders. As else-
where noted, these exceptions
have in large part disappeared.
Other exceptions due to one-
time public policy have disap-
peared because of a change of
policy. On the other hand policy
has changed as regards other
interests, once inalienable but
now by statutes made freely
alienable, such as the separate
estates of married women, which
were inalienable at law because
not by it recognized as existing,
and in equity (which created



them—p. 106) for their better
protection. New interests have
also been created and made in-
alienable; either completely so,
as in the case of pensions, or par-
tially, as in the case of home-
steads, which may be aliened vol-
untarily but cannot be seized by
creditors, and insurance policies.
But alienability is the rule, excep-
tions are slight.

Property interests, even
though generally alienable, may
be inalienable when held by an
individual. “If the owner of the in-
terest has not yet been ascer-
tained, the interest cannot usu-
ally be transferred [p. 2591. If the
power to transfer has been law-
fully withheld from the owner of
the interest [p. 387] in the cre-
ation thereof, the interest is ab-
solutely inalienable. If a penalty
for alienation has been stipu-
lated, transfer becomes practi-
cally impossible, even though
there be a theoretical power to
make it.”!

The free alienability of prop-
erty is today insured in two ways.
The rule against perpetuities lim-
its the time during which inter-
ests of future enjoyment can ex-
ist without that characteristic
which makes them freely alien-
able—that is, without being
“vested” (p. 375). It is itself a re-
straint on alienation in the cre-
ation of future interests, imposed
in order to insure full alienabil-
ity of such interests at an early
day. It is supplemented by a prin-
ciple which bans any undue re-
straints upon the alienability
both of vested future interests
and of interests of present en-
joyment. Inalienability is disliked
because it acts as a deterrent to
improvement of the property,
and might be employed, as it was
in England to concentrate wealth,
and therefore power, in a favored
class. To some extent, however
the general policy gives way
when an equitable life interest is
made inalienable in order to re-
strict the beneficiary to enjoy-

ment of income, perhaps at the
expense of creditors (“spend-
thrift trusts”—p. 387).

Among the general truths of
our property law (and of other le-
gal systems) is the principle that
nobody can convey a title or an
interest greater than that which
he himself holds. But, although
this would be a normally proper
postulate, there are in fact vari-
ous exceptions to it. Very closely
connected with that principle in
history and in present fact is an-
other that seems equally axiom-
atic; namely, that nobody can be
deprived of his property without
his consent. This latter is, in-
deed, a broader principle than
the first, and some aspects of it
that are quite unrelated to con-
veyancing have been mentioned
in referring to the role of public
policy in the property law (p.
165). In connection with convey-
ancing this second principle can
only mean, however, that only an
owner, or somebody acting for
him by his choice, can convey his
title. But this is equivalent to say-
ing that no other person purport-
ing to convey it can— because it
is not his—successfully do so.
The two propositions, being
therefore in the main comple-
mentary statements when con-
fined to the field of conveyanc-
ing, may well be discussed to-
gether.

In the modern law various di-
rect and conscious exceptions to
the principle are made in the in-
terest of commerce—either inci-
dentally to practices that facili-
tate its transactions or to give se-
curity of titles. In the old law the
actual illustrations of the prin-
ciple have the same explanation;
but the most striking of its sup-
posed illustrations seem to be
better explained otherwise.

It is often stated, namely,
that under the old law of tortious

conveyances a grantee took a
greater estate than that held by
his grantor. That is apparently a
misapprehension. These convey-
ances were not an exception to
the principle under discussion in
the form first stated; for the
grantee took precisely what his
grantor held. They do, however,
illustrate the principle in its sec-
ond form; since the grantor ac-
quired by wrong that which, by
equal wrong, he subsequently
conveyed. To explain this by
“public policy” would be far-
fetched; its true explanation is
the old-time incapacity to sepa-
rate possession (seisin) from
title—even though a wrongful
title. The old law was very famil-
iar with the powers of wrongdo-
ers, using other assurances than
the feoffment, to cut down (to
destroy as regards some of their
incidents) the legal property
rights of third persons; common
recoveries, and only less so fines
with proclamations, being par-
ticularly powerful for that pur-
pose. Most extraordinary was the
power of the former assurance
when used by a tenant in tail in
possession; for it barred the en-
tail, remainderman, or rever-
sioner, and destroyed any future
uses or executory devises to
which the title was subject, cre-
ating a perfect fee simple. This
title the wrongdoer could give to
another person or (as was usu-
ally done) to himself. This situa-
tion, also, seems therefore cer-
tainly to illustrate only the sec-
ond form of the principle under
discussion.

An exception to the rule in
its first aspect but not its sec-
ond, is the power to pass title
which an owner confers upon any
agent for sale; likewise all pow-
ers of appointment conferred by
an owner upon the donee of the
power.

Rather numerous and very
important are powers that are ex-
ceptions in our present law to the
rule in both its aspects, made

137



138

solely for commercial conve-
nience. Such is the case of a thief
who gives current money in pay-
ment of a debt, or passes for
value negotiable instruments
payable to bearer, and the case
of a thief or converter who (in
England) sells another’s goods in
market overt. The thief holds a
power, conferred by law, to pass
the title that is not his own. Other
examples are, the sheriff’s power
to alienate a judgment debtor’s
property under an execution; the
power of an agent whose actual
authorization has ended, and the
power of an agent with a general
power but under special instruc-
tions limiting its use, to convey
title under special circum-
stances; the statutory power of
a factor to pass good title to in-
nocent purchasers although in
violation of the factor’s duty to
his principal; the power of one
holding a voidable title to per-
sohalty to pass it clear of the
defect by a sale to a bona fide
buyer for value; the widened
scope given to principles of ne-
gotiability by the Uniform Bills of
Lading Act and Uniform Ware-
house Receipts Act—conferring
upon a holder of the document
of title the power to dispose of
the title irrespective of the
owner’s possession of the chat-
tel, or his consent; the power of
a vendor of chattels who retains
possession after a first sale (valid
between the parties and privies)
to divest the first vendee of title
by a second “sale” with delivery
of possession to an innocent pur-
chaser; the power of a grantor
of land to divest a prior grantee
of title, the conveyance being in
fraud of subsequent purchasers
but good as between parties and
privies, by a later deed to sub-
sequent purchasers without (at
one time, even with) notice of the
prior conveyance; and the like
power of a grantor to divest his
first grantee of title (good as be-
tween the parties and their priv-
ies), so long as he has not re-

corded his deed, in favor of a sec-
ond “grantee” who first records
his “conveyance.”

All these cases have been in-
stanced by various writers as
showing that even legal real
rights may be cut off in certain
circumstances, particularly in fa-
vor of bona fide purchasers, and
yet are not therefore regarded as
less than rights in rem; so that
equitable rights cannot properly
be denied the qualities of real
rights and rights in rem merely
because subject to a like infirmity
(p. 151).

Despite these various cases
in which the law, for special rea-
sons, gives fuller title to one man
than existed in his predecessor,
it remains true that in the vast
majority of all property transac-
tions no reasons exist for such
exceptions. Equality of title in
successive holders is the general
rule, and manifestly corresponds
to what men would regard as jus-
tice. Any other would cause so-
cial chaos.

It was in the cases of the late
sixteenth century which struck
down attempts to restrain alien-
ation by imposing upon a tenant
in tail a provision of cesser for
an attempt to bar the entail (p.
171), or by creating contingent
interests to uses after a life es-
tate, that “perpetuities” first ap-
peared in judicial arguments. It
was not long before it was seen
that executory limitations to
uses or by devise which could not
take effect as contingent remain-
ders (p. 260) were not covered
by those decisions. In 1620 the
King’s Bench held an executory
devise indestructible by the
holder of a fee simple on which
it was imposed. Adumbrations of
a doctrine against “perpetuities,”
in a vague sense, preceded that
case, but it made clear the ne-
cessity of a restraint. It was
nearly the end of the century,

however, before it became clear
that the perpetuity to be re-
strained was one caused by re-
moteness of the date at which an
interest may vest. When it vests
it becomes alienable.

The “rule against perpetu-
ities” is a rule against restraints
upon alienation in the sense that
it limits the period within which
alienation is rendered impossible
by the contingent character of a
future interest. After it vests, an-
other principle of vague public
policy, still very indefinitely
formulated, regulates “restraints
upon alienation,” including both
restraints upon the power of
alienation and some mere im-
pediments to its exercise.

The rule against perpetuities
voids ab initio any limitation of
an interest of future enjoyment
in property if by any possibility
its “vesting” may be postponed
beyond a life in being and
twenty-one years thereafter. This
is the common law rule, which
exists without statutory modifi-
cation in at least two-thirds of the
states of this country. Under five
heads explanatory comments
upon its foregoing brief state-
ment are essential.

In the case of remainders the
“vesting” which saves an interest
under the rule is either a vesting
“in law,” as already explained in
discussing those interests (p.
244), or a vesting in enjoyment
through possession of the prop-
erty. In the case of executory limi-
tations by way of use or devise,
which can vest only in the latter
sense (p. 262), the rule applies
to their vesting in that sense.
When any interest vests in the
second sense it is said to “take
effect.” To interests which are
vested the rule has no applica-
tion whatever. If a remainder has
vested in law, it matters not how
long its vesting in enjoyment
may be postponed. Hence a re-
mainder to B, a living person, is
good although it follows life es-
tates in Aand A’s children (some



of whom may be unborn when
the limitations are created), and
may not come into possession
until long after the period al-
lowed by the rule. A present fee
simple interest, legal or equi-
table, although the only interest
that actually approaches a “per-
petuity” in nature, is wholly out-
side the rule. The rule is one
against unvested perpetuities.
The certainty of vesting must
appear absolutely at the moment
when the limitations are created
by the taking effect of the will or
deed containing them. No limi-
tation is saved .by the fact that,
as events actually happen in the
particular case, vesting is not
postponed beyond the permis-
sible period. It is the application
of this principle which defeats
most of the gifts that are invali-
dated by the rule. A testator’s gift
to his grandchildren who attain
21 is, for example, valid. The
measuring lives (though unmen-
tioned) are the children, in whose
lifetimes all the grandchildren
must be born. But a trust deed
drawn in the lifetime of the tes-
tator in favor of the same ben-
eficiaries would have failed, since
grandchildren might include,
even posthumous issue of a child
later born to the creator of the
trust; it could only be made good
by confining the gift to grandchil-
dren born of his children then liv-
ing. For the same reason a de-
vise by 0 to the grandchildren of
A (living when 0 dies and the will
takes effect) who attain 21 is in-
valid. Similarly, a gift by will to
such of testator’s grandchildren
as survive both their parents is
invalid —since sons or daughters
of the testator may marry per-
sons unborn at the testator’s
death; and in a devise to a man
for life, then to his widow for life,
with a contingent remainder
over, this last is bad—for the
widow may not have been born
when the testator died. Again,
suppose a gift to A for life, then
to her children for life; the re-

mainder is valid, since all chil-
dren must be born in A’s lifetime.
But only a few American courts
have had the hardihood to say,
on professional advice, that a
woman is past the age of
childbearing. Hence, no matter
what A’s present state of mar-
riage or widowhood, past history
of infertility, or present age, if the
above limitations be followed by
a third to her grandchildren this
last wholly fails. By legal possi-
bility she may still have children;
and this introduces persons not
in being when the limitations
were created. Moreover, of these
children, grandchildren of A
might be born more than twenty-
one years after the death of per-
sons who were living when the
limitations were created. This il-
lustrates the meaning of the
statement that one must first
construe the limitations as
events might occur, without ref-
erence to what has actually hap-
pened; and then, to the limita-
tions so construed, re-
morselessly apply the rule. With
few exceptions it is so applied.
Itis, however, merely an illustra-
tion. Several other situations fre-
quently occur, less fantastic but
equally outside the contempla-
tion of the ordinary draftsman of
a will or trust deed, and all en-
forcing the necessity of using the
utmost care to avoid collision
with the rule.

One escape for a limited
number of interests has lain in
the fact that a limitation which
in itself is too remote does not
fail if it is destructible by the
holder of a preceding vested in-
terest. For example, while es-
tates tail were realities, no con-
tingent interest following an en-
tail could fail under the rule (p.
190). In this instance it does not
appear as a rule against remote-
ness of vesting, but as one pri-
marily against restraints on alien-
ation, and so, secondarily, as one
against remoteness in vesting.
Similarly, since a legal contingent

remainder limited after an estate
for life was for centuries de-
structible by the life tenant (p.
257), and would fail, anyway,
unless it vested before the end-
ing of that estate (p. 249), the
rule was not needed in that case.
But now where both of those
causes of destructibility have dis-
appeared, all legal contingent re-
mainders are controlled solely by
the rule against perpetuities—as
equitable contingent remainders
always were.

The life “in being” by which
the time is measured must be in
being when the instrument
whose limitations are in question
takes effect. Moreover, it must be
a life reasonably connected with
the purposes of that instrument.
Since any number of lives will
endure only as long as that one
among them that lasts longest,
postponement for any number of
lives is only postponement for “a
life.” Lives so used, however, may
be others than those of the do-
nees under the instrument; a rea-
sonable number of persons who
are otherwise strangers to its
purposes may be selected for
their prospects of longevity in
the hope of postponing vesting.
But one may not impose im-
proper labor upon a court by, for
example, a limitation of property
after the death of the last survi-
vor of the present living resi-
dents of a city, or of any other
large group of persons who are
not beneficiaries.

The 21-year period need not
be the minority of one of those
to whom an interest is given (al-
though it usually is). It may be
“in gross”; for example, a testa-
tor may order the distribution of
property twenty-one years after
the death of a life beneficiary. In
addition to this period, gestation
periods of actual beneficiaries
are allowed, since children in
womb are regarded as “living” or
“born” or “in being” in applying
limitations containing those
words. As many as three such
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periods may by possibility fall
within the time allowance of the
rule.

Various interests to which
the rule applies or does not ap-
ply have been noted in earlier
portions of this essay. In general
it is applicable to all of the fu-
ture interests which are profes-
sionally known under that name
(p. 241); and equally to interests
that are legal or equitable, in real
or in personal property. The rule
continues to apply to contingent
future interests, originally in-
alienable, notwithstanding their
having become alienable. This is
due to judicial inertia.

When one contracts to con-
vey land and is compelled by a
court of equity to perform, one
must give a deed containing the
convenants for title commonly
given in the jurisdiction (p. 437).
When one seeks specific perfor-
mance against a purchaser who
refuses to accept a proffered
title, equity requires this, in the
preceding all important aspect
and in other respects, to be “mar-
ketable.” A decree will not issue
if it would amount to compulsion
upon the buyer to acquire a law-
suit. But the law does not impose
more than a practical test, and
leaves gaps where protection is
needed. This has been increas-
ingly supplied in recent decades
by the development of title insur-
ance. Many grave defects, for ex-
ample, exist in the recording acts
(pp. 475—77), notably in connec-
tion with inheritance. The “rea-
sonable purchaser” is almost a
sine qua non in conveyancing.

Not all defects are fatal. Rea-
sonable deficiencies in quantity,
which do not affect the nature of
the estate offered, are adjusted
in equity, if necessary, by an
abatement of the purchase price.
Nor are all defects of title fatal.
No matter how serious the de-
fect, if itis cured before the time
set for performance the pur-

chaser cannot (in this country)
refuse to accept the title. Again,
if there are incumbrances, they
are provided for by a covenant
against incumbrances in a deed
tendered to the purchaser, or
may (if not wholly irreconcilable
with the parties’ agreement) be
provided for as are defects of
quantity in a suit for specific per-
formance. Again, apparent de-
fects of title may in reality prove
to be nullities. They are gener-
ally so if they amount to re-
straints upon the proprietary
power (p. 384) to alien the title,
or amount to substantial practi-
cal impediments to its exercise,
either because of conditions im-
posed upon the exercise or, pos-
sibly, because the market within
which the power may be exer-
cised is limited. In either case
they then “touch and concern”
the nature or value of the power
(and hence the title or the “land”)
in the sense already indicated in
discussing real covenants (pp.
297 et seq). Validation of the lat-
ter is inconsistent, in part, with
the policy which voids restraints
on alienability,—if the latter be
understood to include impedi-
ments to sales, and not merely
restraints upon the power (right)
to convey.

Many impediments to the
sale of property have apparently
not been thought of as restraints
upon alienation in the technical
sense. To this class of impedi-
ments belong all credit
incumbrances. Mere division of
the complete title into a series
of estates impedes the sale of
any fraction of the title, .or the
sale of all. The rule against per-
petuities originated as a check
upon precisely this type of in-
alienable “perpetuity.” Appar-
ently, that rule has been re-
garded as a sufficient control of
this type of hindrance to market-

ability. Only when the power to
convey an inherently alienable fu-
ture interest is directly restricted,
is there any talk of “restraints
upon alienation.”

There are other impediments
to marketability which, because
they restrict the owner’s propri-
etary liberties of use, restrict pro
tanto his ability to exercise, in
fact, his powers of alienation.
This is true when a possibility of
reverter or a right of entry is cre-
ated upon a grant in fee simple
of land to be used for a particu-
lar purpose only (pp. 250, 253).
The land cannot be aliened for
any other use. However, doubt-
less because they are ancient
interests of the law, everywhere
recognized as valid, these restric-
tions have never fallen under the
ban upon restraints, and are
probably rarely thought of as
such. The same is true of all the
rights held in one man s land by
other persons, which were dis-
cussed in Chapter IX. The seri-
ous hature of the impediment is
most evident in the case of build-
ing restrictions incident to a gen-
eral real-estate development, but
its generally objectionable na-
ture may there be often out-
weighed by the benefits accru-
ing to neighboring landowners
as a body. But such deterrents
to alienation are not spoken of
as restraints on alienation, and
do not resemble in form the limi-
tations generally known by that
nhame, and are in fact totally dif-
ferent.

Both impediments to market-
ability and restraints upon pow-
ers of alienation are presented
in many covenants running with
the land, for we have seen that
they frequently “touch and con-
cern” that because of a restraint
upon the powers of alienation of
one or the other party. The same
double aspect of restrictions
upon marketability and power
characterizes “pre-emptive pro-
visions, which require that before
the land may be sold it must be



offered to some particular per-
son [at a fixed price]; provisions
requiring that upon [the first, or
upon each] alienation of the land
a specified portion of the pur-
chase price must be paid to a
designated individual; provisions
which limit the right of occu-
pancy to particular individuals or
members of a particular social
group; provisions forfeiting one
tract of land for alienation of
another tract; and provisions
which prohibit partition of land
among cotenants.”? The first of
these provisions is manifestly a
restraint upon the power to alien-
ate. Preemptions at a fixed price
and unlimited in time have been
generally held void, either under
the rule against perpetuities as
options, or as restraints on alien-
ation when treated as conditions
(i.e., as forfeiture restraints, to
which the rule against perpetu-
ities is inapplicable, p. 254). Pre-
emptions at the offeror’s price
would violate the rule against
perpetuities if not limited in time
to avoid it, but would seem in-
nocuous as a restraint on alien-
ation. Provisions of the second,
fourth, and fifth type constitute
powerful deterrents to alien-
ation. The decisions are, up to
the present, hostile to the sec-
ond, divided as to the fourth, tol-
erant of the fifth; but only on the
fifth are they numerous. Provi-
sions of the third type are sub-
stantially a restraint on the
power to alienate, since only per-
sons of the designated group are
potential purchasers.

These cases, as well as those
involved in the following section,
evidence the lack of settled views
regarding the test by which to
ascertain what fetters upon mar-
ketability should be permitted.
There is no virtue in a theoreti-
cally unfettered power to alien-
ate in a non-existent or seriously
limited market. The possibility of
curbing market restraints would
be increased if it could be defi-
hitely established that they fall

within the ban upon restraints
upon the power of alienation.

Restraints are not created by
mere admonitions or expres-
sions of preference regarding
what a grantor may do. Even ex-
pressions mandatory in form
may not be restraints in the
proper sense, but only inexpert
indications of the nature of the
estate that is granted; as when
land is devised to A, with state-
ments that he is not to sell it and
it shall go upon his death to his
children—meaning that A is
given a life estate, remainder to
his children.

Restraints may be imposed
by direct provisions that the one
to whom property is conveyed
shall not have the power to alien
it. The restraint may also be im-
posed by a provision forfeiting
the interest for an attempt to
alienate it, and either giving the
property over to another person
upon that event or reserving a
right of entry for the breach.

The former has been called
a “disabling restraint.” An at-
tempt to convey is in this case
simply ineffective. The holder
continues to enjoy the property,
and his creditors cannot subject
it to their claims (pp. 32, 184). A
restraint that operates as a for-
feiture, if not invalidated, neces-
sarily involves recognition of a
future interest created by the
forfeiture provision. When there
is a gift over upon attempt to
alienate, the gift takes effect
upon destruction of the preced-
ing interest. If a fee simple is
conveyed subject to a “condition”
which is really a limitation termi-
nating the estate upon at-
tempted alienation, without a gift
over, this is merely a de-
terminable fee followed by a pos-
sibility of reverter. When a right
of entry is reserved, destruction
is contingent upon the creator’s

decision to consummate the for-
feiture by entry (p. 254).

In most cases a restraint of
either type would be equally ei-
ther void or valid. But the courts
have shown less repugnance to
restraints operating by way of
forfeiture. Hostility to any re-
straint is often shown by constru-
ing as covenants words that
might be conditions.

In the case of a fee simple in
land or an absolute interest in
personalty, a perpetual and un-
qualified restraint upon alien-
ation, of either type is every-
where held void (p. 318).

A disabling restraint upon a
fee simple, limited in time (dur-
ing a particular life, for a term of
years, until attainment of a cer-
tain age), and whether directed
against voluntary or involuntary
alienation, is probably void in ev-
ery state; and a forfeiture re-
straint in all save perhaps half a
dozen. But these prohibitions
may be evaded by creating an
equitable life estate subject to a
disabling restraint (infra), or a
legal life estate forfeitable upon
attempt to alienate, with remain-
ders over in either case. By re-
serving to the grantor a power
of revocation, he may be enabled
during his life to nullify any con-
veyance made by his grantee. Or
the remainders after the inalien-
able life estates just suggested
may be subject to a power of ap-
pointment reserved by the
grantor or to another person.

Restraints upon alienation of
a fee simple frequently take the
form of a qualification as to
alienees. Alienation may be de-
clared permissible only to mem-
bers of a small group—brothers
and sisters of the grantee, per-
sons bearing his family name,
persons of a certain theological
faith, and the like. Such re-
straints, of either type and
whether perpetual or limited in
time, are void by a very great
weight of authority. Again, alien-
ation may be allowed except to
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a small group. Superficially this
constitutes but a slight impedi-
ment to marketability, yet the
weight of authority is probably
opposed to its validity. Finally,
restraints prohibiting alienation
to members of a relatively large
class, members of a particular
race or persons of a particular
color, are common. They are usu-
ally imposed for the benefit of
landowners in a real estate de-
velopment, and take the form of
covenants (p. 318). The states
are about equally divided on the
policy of enforcing forfeiture re-
straints of this sort. The restraint
sometimes takes the form of a
restraint on occupancy by per-
sons of the prohibited race or
color and this has been in some
states held valid where a forfei-
ture for alienation to such per-
sons is held void, but in practi-
cal effect they are identical. An
injunction against breach of the
covenant, or a decree setting
aside the deed, has the effect of
a disabling restraint (without im-
peding levies by creditors).
Restraints also take the form
of forfeiture for failure to alien-
ate. The power to alienate while
living is most important. Hence,
a restraining provision, if it
greatly impedes or renders im-
possible transfers inter vivos, is
usually held void—as when the
property is given over if the first
taker in fee shall die without de-
vising it (for then an alienee by
deed would be divested). It is a
question of fact whether a provi-
sion actually prohibits alienation.
Even a general power to make
leases (long leases would permit
improvements) has generally not
saved such restraints from in-
validation, nor has a power to
devise. Moreover, if land is given
over after death of the grantee
(in fee simple) “without having
disposed of it during his life-
time,” although this clearly re-
strains only the power to devise,
the gift over is almost invariably
held invalid. Even when the limi-

tation over is conditioned on a
failure to dispose of it by either
deed or will, it is likewise held
void. Yet in the latter case there
is no restraint on alienation; and
in every case the gift over would
perhaps incite alienation. The
law is inconsistent, and rational
grounds for its rules on these
situations seemingly cannot be
found. Moreover, they may be
evaded by granting, instead of a
fee, a life estate with remainders
over, and making the latter sub-
ject to a power in the life tenant
to appoint the remainder by deed
or will. This device accomplishes
the same result as the invalid
limitation except in a jurisdiction
where such powers convert the
supposed life estate into a fee.

With respect to life estates
there do not exist the same rea-
sons of policy for prohibiting re-
straints. In particular, a life es-
tate is ordinarily given to insure
the tenant’s support during life,
and the restraint favors that end.
Nevertheless, with very few ex-
ceptions disabling restraints
upon legal life estates are held
void. This can be evaded by cre-
ating a spendthrift trust. On the
other hand, for no very convinc-
ing reasons, forfeiture restraints
upon alienation by a legal life
tenant (usually with a gift over
to the remainderman in event of
the attempt) are generally held
valid. Here again the invalidation
of a restraint may be evaded by
reserving a power to terminate
the life estate on alienation.

Forfeiture restraints upon
alienation of a term for years,
usually in the form of a running
covenant not to sublease or as-
sign with a condition for reentry
in case of breach (p. 300), have
always and everywhere been held
valid.

A restraint upon alienation of
a future interest which may con-
tinue after it becomes an inter-
est of present enjoyment is void
in toto.

It is widely held in this coun-

try, under doctrines now just half
a century old, that equity will sus-
tain a provision making inalien-
able the right to receive the in-
come from a trust fund for life.
The interest is, therefore, also be-
yond the reach of creditors. Such
trusts are called “spendthrift
trusts,” although the cestuineed
not be a spendthrift. Under older
doctrines a creditor could always
reach the interests of a cestui que
trust. They did permit, indeed, a
gift of property to A until bank-
ruptcy, then over to B; but this
did not enable A to live on in-
come in disregard of creditors,
but rather stimulated him to live
within his income. Under the
spendthrift doctrine the power of
alienation is treated as a nhon-es-
sential constituent of title. Uncer-
tainty as to what the effect of this
is on the equitable title has pro-
duced a great variety of opinions
as to whether the cestui has any
interest in, or what interest in the
property;—it would seem that he
must at least have a right to en-
force against his trustee a claim
for maintenance. Where it is de-
hied that the cestui has any
“vested” interest, the rule against
perpetuities may enter into the
problem.

In recognizing these new cre-
ations equity had the precedent
of its prior creation of the sepa-
rate estate by way of trusts for
married women—the benefit of
which was from 1600 onward in-
creasingly assured to her alone.
As respects its own creatures, it
might logically recognize and
enforce what restraints it was
pleased to approve.

Spendthrift trusts are, in gen-
eral, only valid when created in
favor of another person than the
settlor. The settlor who creates
such a trust for his own benefit
cannot, to the extent of his in-
terest (for that may be limited to
his life, with remainders over)
defeat the claims of his creditors.

Although in most states rec-
ognizing such trusts the re-



straint is limited to life estates,
in some it has, in a sense, been
extended to fees or absolute in-
terests. For example, a legacy
may be postponed until the ter-
mination of a spendthrift trust of
land, with provisions making the
personalty meanwhile exempt
from the claims of creditors; or,
similarly, conveyance by trustees
of a legal estate to the cestuis
may be postponed after all or (p.
400) any other active duties of
the trustees have ended. Sub-
stantially, however, such re-
straints upon fees and absolute
interests have been limited to the
life of the first taker.

Seisin is the key to an under-
standing of medieval convey-
ancing as it is to the old prop-
erty law in other respects. In me-
dieval times “the law recognized
seisin as the common incident of
all property in corporeal things,
and tradition or the delivery of
that seisin .. . as essential to the
transfer of the property in that
thing, whether it were land or a
horse, and whether by way of
sale or of gift.”? And this was
general Germanic law. The gen-
eral relations of seisin, and its
modern successor possession, to
present-day transfers of title to
real and personal property has
been earlier discussed. “Common
law” conveyances, as that phrase
is generally used, is a name used
to distinguish the law’s older
modes of conveyance (a dozen
or so in number) as distin-
guished from those which re-
sulted from the Statute of Uses
(1535). A scanty knowledge of
several of them is useful because
of their connection with present
practices.

Because of conceptions re-
garding seisin, freehold estates
in land could not be created to
begin in the future—i.e., could
never be unvested, in some
sense. A feoffment was the cer-

emony, performed on the land,
by which (de-)livery of seisin was
made from the feoffor to the feof-
fee, and by which in consequence
the latter received the title to the
fee simple—or (ignoring early
special language of a “gift” in tail
and a “lease” for life) other free-
hold. It was the standard convey-
ance of the middle ages, and the
only means by which a present
estate of freehold could be cre-
ated or transferred. Incidentally
to the transfer of such an estate
vested remainders were likewise
created (p. 248). No writing was
required before 1677, but from
very early centuries it was a prac-
tice, first of the great landown-
ers and later of grantors gener-
ally, to prepare for evidential pur-
poses a “charter of feoffment” (p.
406). In this country feoffments
were used in colonial time, but
how generally we do not know;
they are recognized as methods
of conveyancing in the statute-
books of the early nineteenth
century, but were then presum-
ably nearly everywhere obsolete.
It will be necessary to refer be-
low to the question to what ex-
tent our present-day deeds op-
erate as feoffments did, and to
what extent by way of executed
uses.

Fines and common recover-
ies were collusive suits, the first
leading to a judgment that put
an end (finis) to the dispute of
plaintiff’s title, the other to a
judgment based on the theory
that plaintiff already owned and
should recover the land which,
in fact, defendant desired to con-
vey to him. The judgments
served as conveyances entered
on the records of the court. They
are only mentioned here because
it has been impossible to avoid
references to them in connection
with the history of the estate tail
(p. 192). To some extent they
were apparently used here in
colonial times, and statutes
passed in some states even later
regulated or recognized them.

A grant had two meanings.
In one sense it covered all trans-
fers of any property from one
person to another. “More strictly
and properly,” it was a deed, by
which was effected the convey-
ance of reversions and remain-
ders (coupled with the ceremony
of attornment—p. 62), and of in-
corporeal hereditaments. A re-
lease was also a deed, with pe-
culiar phraseology adjusted to its
purpose. It was a conveyance of
aman’s “estate, interest, or right”
in property of which he was not
in possession to the person in
possession. A surrender was the
reverse of a release. These two
conveyances have still these
same meanings. An easement,
for example, is “released” to the
owner of the servient land. It is
also generally assumed that
merger necessarily follows a re-
lease or surrender. This is a
usual, but not at all a necessary,
consequence. Neither is it nec-
essary that no intervening estate
may exist between those whose
holders are parties to a release
or surrender. Finally, after the
Statute of Frauds (1677) made
impossible the creation of long
leases by parol agreement and
entry, written leases were em-
ployed for the purpose. Only a
writing was necessary, but it was
natural to employ the forms used
for conveyance of free-holds.
These leases were, accordingly,
deeds; and so are all our leases
today. Of course, although the
chattel real devolves as person-
alty, it is treated by the law for
other purposes, including con-
veyancing, as an interest in land.

Today, since all interests are
transferred by deeds of common
form, old distinctions are of no
importance except as explana-
tions of persisting verbiage (p.
406).

Surrender is of somewhat
particular interest because, un-
like most of the common law con-
veyances, it has not been wholly
submerged in our ordinary deed
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or in decrees of court. This is
true, however, not of “express”
surrender, which is made by
deed, but only of surrender “by
operation of law,” which is ex-
empt from the operation of the
statute of frauds. A tenant of any
type always has possession. A
surrender is not the rescission
of a contract, but the conveyance
of an existing estate in the land.
A mere abandonment of the pre-
mises by the tenant cannot be a
conveyance; neither does such
result from destruction of the
leasing instrument, or merely of
the seal thereon; nor from the
landlord’s acceptance of the keys
when the tenant abandons, nor
by a later request of the tenant
for their return; nor from the
landlord’s entry thereafter
merely to inspect or clean the
premises, or to make improve-
ments that may cause the
tenant’s return, or satisfy him if
he returns—for the landlord does
not thereby resume possession,
and thus technically, destroy the
tenancy. There is in none of these
cases the tender and acceptance
of a reconveyance—unless mere
mutual intent can have that ef-
fect, which is by almost all cases
denied.

But if (1) the landlord gives
the tenant a new lease, in-con-
sistent with the existing lease, it
seems that they must intend a
surrender of the first; nor could
one take effect were the other
not out of the way. Nor would it
seem to be necessary that the
second lease should take effect
according to its terms so long as
it does take effect as a tenancy
inconsistent with the continued
existence of the first, although
in a few jurisdictions it is re-
quired to do so. (2) If the land-
lord actually evicts the tenant
this should end the lease, since
the tenant is deprived of posses-
sion; at least it should preclude
the landlord from refusing accep-
tance of a tendered surrender. It
might be artificial to find here

any mutual intent; but if the land-
lord, under any other circum-
stances, for example, if there is
a parol agreement acted upon,
resumes possession in the tech-
nical sense, intent to surrender
and to accept surrender are eas-
ily found. (3) The making of a new
lease with a third person, who
takes possession without the
former tenant’s consent, is evic-
tion. If made with his consent,
there is clearly a transfer of pos-
session and a mutual intent to
do that which is necessarily a
surrender. If there is an agree-
ment to make such a lease, which
is for some reason ineffective
according to its terms, but the
intended new tenant enters, and
is therefore a tenant at will, the
result should be the same and
for the same reasons. This is,
with very slight divergence of au-
thority, the law. (4) When the ten-
ant abandons the premises, how-
ever, and the landlord, without
his express assent (but usually
after notifying him that it will be
done), makes a new lease to a
third person, the courts are
greatly divided. The landlord fre-
quently claims to act as the agent
of the defaulting tenant; and vari-
ous courts not only accept that
view, but assume that there is a
general principle of law requir-
ing one to minimize the damage
to which another’s wrongful acts
expose one. These are specious
principles. Nevertheless, a major-
ity of courts accept the result. An
ingenious way to support it has
been found in an insistence upon
the two relationships, of property
and of contract, in which the par-
ties stand; the new lease, it is
said, ends the tenurial, but not
the contractual, relationship.
This is an excellent statement of
the result; the reasoning, how-
ever, is not found in the cases
dealing with either this or the
other situations. A clause in the
lease reserving to the lessor such
a power would remove difficul-
ties.

It was stated by Baron Parke
in a famous dictum that sur-
render by operation of law is to-
tally independent of the intent of
the parties. An existing lease-
hold, an estate in land, cannot
possibly be terminated without
the tenant’s cooperation in some
manner, be it assent to an evic-
tion desired by the landlord or
joinder in a surrender desired by
both. In fact, their mutual intent
clearly underlies the result in
most cases. A few decisions can
only be understood as resting
upon an assumption of the par-
ties’ power to effect a surrender
by the mere force of their agree-
ment. It seems safe to say that
the sharp distinction between
express surrender and surrender
by operation of law is weaken-
ing. A further violation of the
statute of frauds, by permitting
express unwritten surrenders, is
a probable ultimate result.

In the twelfth century it was
already common for one man to
enfeoff another with land to cer-
tain “uses” That is, its rents and
profits were ordered by the feof-
for to be collected or held by the
“feoffee to uses” for the use, ben-
efit, or enjoyment of a person
other than the feoffee, the ces-
tui que use. What words were em-
ployed mattered nothing. If they
showed the requisite intent they
would accomplish the purpose;
and this remains true today of
our modern trusts. In the four-
teenth century (perhaps earlier)
these uses were enforced by the
chancellor as binding the con-
science of the feoffee, and were
equitable interests. The feoffee
was necessarily somebody whom
the feoffor trusted; and the lat-
ter might himself be the cestui
que use. Since the one enjoying
the land held no legal title, uses
were an easy way of evading li-
ability for feudal services, forfei-
ture for treason, and dower of a



widow, and likewise a means of
disposing of the enjoyment of
one’s lands after death at a time
when no will disposing of legal
title to lands was permitted. Dur-
ing the Wars of the Roses
(1455—85), in particular, a very
large part of all England came to
be thus enjoyed by way of uses.
So very usual was this arrange-
ment that in case the feoffment
charter recited no consideration
as paid by the feoffee and de-
clared no uses in favor of other
persons, it was always held that
there was a resulting use in fa-
vor of the feoffor. Indeed, this
situation had apparently been
reached by the beginning of the
fifteenth century. After abortive
attempts to curb uses had been
made on a lesser scale by earlier
statutes, the Statute of Uses was
passed in 1535. Its preamble re-
cited a long list of wrongs done,
through their employment, to
the crown and great landowners.

The object of the Statute, un-
questionably, was completely to
extirpate uses as such. But it
clearly did not prohibit the cre-
ation of uses in the future, nor
therefore the creation of legal in-
terests by execution of such
uses; on the contrary, its provi-
sions explicitly applied to any
use that any person “have or
hereafter shall have.” It was as-
sumed that any such use would,
by force of the statute, be con-
verted into a corresponding le-
gal interest. In this for about a
century it succeeded, but there-
after the court of chancery be-
gan to enforce certain uses which
were not covered by the provi-
sions of the Statute. These new
equitable interests are our mod-
ern trusts.

Most of the uses theretofore
existing as equitable interests
were turned by the Statute into
legal interests. Its provisions
have already been quoted (p.
259). Their effect was to give to
a cestui que use a legal estate
exactly corresponding to the eq-

uitable use which, but for the
Statute, he would have enjoyed.
The use was “executed” by the
Statute; that is, turned into a le-
gal estate. It has been seen (p.
260) that so far as the legal in-
terests thus created were identi-
cal in effect with common law
estates theretofore existing, they
were named and treated as such.
They did not bear the name of
uses. So far as the new interests
did not thus become old com-
mon law estates they were—al-
though now legal interests—
called “future uses.

But the Statute is here in
question, not with regard to the
new types of property interests
that owed to it their origin, but
with regard to the new modes of
conveyancing in whose operation
it was put to service. It made pos-
sible results that were impossible
at common law; and it furnished
new conveyancing tools.

Of the new results in convey-
ancing, the first was secrecy. A
feoffment was a public cer-
emony; fines and recoveries were
recorded court proceedings;
grants were deeds that must be
delivered to the grantee. But 0
could sitin a London room, write
a deed and deliver it to A as a
conveyance to the use of B, and
instantly the law converted the
use into a legal title in B, leaving
A nothing. And B need not be
within a hundred miles. The sec-
ond new result was a conveyance
to one’s self. At common law that
was impossible. O could now in
no way evade burdens as he
could before the Statute; for if he,
for example, conveyed to A and
his heirs to the use of 0 and his
heirs, the Statute instantly gave
him the legal title, leaving it a
question whether in truth it was
ever out of him. It was therefore
impossible, as the Statute in-
tended it should be, any longer
to practice by conveyances to
uses the evasions above referred
to. However, it was often desired
by 0 to convey to A to the use of

0 for life, then to future uses.
This made conveyancing vastly
more flexible to serve the needs
of landowners. A third result
(with which the second novelty
might be combined) was a con-
veyance of different pieces of
land to several persons in one
instrument. At common law this
was impossible. But a convey-
ance might now be to the use of
any number of persons, of whom
the grantor might be one, and
each instantly acquired his legal
estate.

In the second place, the Stat-
ute added to conveyancing sev-
eral new conveyancing instru-
ments.

In the bargain and sale the
mere recital of money paid raised
the use. The recital of payment
of anything theoretically having
monetary value (for a peppercorn
was sufficient) would serve
equally well. The employment,
however, of the phrase “for value
received” (or its equivalent) has
been held both sufficient and in-
sufficient to raise a use; the
“value” should, perhaps, better
be left to the court to decide.

The bargain and sale was
once merely a contract to con-
vey, with the purchase price paid
before conveyance, the chancery
enforcing a use which was equi-
table. The execution of the use
made the instrument a present
conveyance; there was no longer
anything contractual about it.
Since 1535 a “bargain and sale”
must be distinguished from a
“contract to sell” and convey, of
which contract specific perfor-
mance must be sought.

This conveyance could, evi-
dently, be wholly secret. To pre-
vent this, Parliament passed an
act (1536) requiring the enroll-
ment of such conveyances. This
statute was never regarded as in
force in this country. However,
we had our own recording acts,
very generally, in colonial times,
applicable to all conveyances.
The result of this was that in En-
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gland the lease and release was
for three centuries the standard
conveyance, because it was not
affected by the recording require-
ment of the Statute of Enroll-
ments; but in this country the
bargain and sale has always been
the standard conveyance—in-
deed, almost the exclusive
conveyance aside from the quit-
claim. The vast majority of our
deeds currently prepared are still
of this form (p. 411).

The use was raised in the cov-
enant to stand seised by the ex-
istence between grantor and
grantee of such a close rela-
tionship of blood or marriage as
would raise a use from the “love
and affection” inherent in such
relationship. According to one of
the greatest authorities on the
older law, a spouse, child,
brother, sister, cousin, or the
wife (or, presumably, the hus-
band) of any of these fell within
the requisite relationship of “na-
ture, kindred, blood, or mar-
riage.”

Inasmuch as this conveyance
has been of particularly common
use in carrying out family ar-
rangements, the courts have
been extraordinary astute to find
its essential elements in instru-
ments brought before them.
However, they have not unani-
mously agreed that affinity by
marriage implies the love and
affection requisite for the
covenant’s operation. It is, how-
ever, only under a misapprehen-
sion that a court, because of the
“covenant” should require a seal.
Such was not a requirement of
the old law. The promise can be
construed from the baldest and
least formal writing. Neither the
relationship nor the consequent
affection need actually be men-
tioned in the deed; the former
can be shown by extrinsic evi-
dence and the latter will be im-
plied. In family litigation, when
an instrument cannot be found
to constitute a deed of any kind,
the courts have frequently tor-

tured acts and conversations into
a contract to give a deed, and
have then granted specific per-
formance of the “contract.” No
doubt, however, justice has gen-
erally been done by violation of
formalities in such cases.

The lease and release could
be constituted before the Statute
of Uses (1535) of those two con-
veyances created as at common
law; that is, a leasehold created
by parol agreement and entry
and a release of the reversion to
the lessee. The first was neces-
sarily a public act. After the Stat-
ute of Uses either one or both of
the interests could be granted by
way of use. With both so created
the result was a completely se-
cret conveyance. In England the
usual practice was to give to the
purchaser a lease for one year,
and on the next day give a re-
lease of the reversion. In this
country, as above stated, the
conveyance has never been much
used.

As above stated, when a
feoffment was made reciting no
consideration and declaring no
uses there was a resulting use
to the feoffor. Of course, when
the bargain and sale or covenant
to stand seised were employed,
a consideration was present; and
although none was needed in the
lease and release, it usually
(naturally) had one. Nevertheless,
there is a problem here in Ameri-
can conveyancing of the present
day to which reference must
again be made (p. 415).

Uses not executed by the Stat-
ute, and which were therefore (af-
ter a delay, as above indicated,
on the part of Chancery) enforced
as our modern trusts, existed in
three situations. The first was
when active duties were imposed
upon the feoffee to uses by the
terms of the grant. The second
was, when uses were raised out
of a term for years, since of that
the lessee to uses could not
stand “seised.” The third was
when several uses were created

running simultaneously, as in a
conveyance to A to the use of B
to the use of C.

These last are known as
“uses on uses.” For the reason
above indicated, the courts held
that the first only was executed.
An inquiry into the substance of
the transaction would necessar-
ily have led to the execution of
the last use; but it was impos-
sible for the courts of common
law to make that inquiry. For cen-
turies they had ignored uses, had
not even recognized their exist-
ence; it would have been stultifi-
cation for them to imitate the
chancellor in scrutinizing their
merits. The statute declared that
the use should be executed; they
required for its operation no
more than a word, and the first
word of the series.

Simultaneous uses must be
distinguished from successive
uses. In a conveyance of a fee
simple by 0 to A and his heirs to
the use of B for life, then to the
use of B’s sons successively in
tail male, then to the use of C
and his heirs forever, all these
uses were immediately executed.

If legal title is given to trust-
ees in fee or for life, with active
duties for A’s life which cease
before the estate of the trustees
terminates, the trust and the es-
tate of the trustees end. And if,
following A’s life interest, other
beneficiaries are indicated,
whose benefits (uses) involve no
active duties in the trustees, their
legal interests, defined by the
statement of those uses, take
effect, presently or later, accord-
ing to their nature.

The conveyancing system of
the common law, although based
exclusively upon seisin, was
complicated by distinctions relat-
ing to that concept.

“This system of conveyancing



distinguished between transfers
of the present possession and
transfers of the present right of
the future possession; also be-
tween the possession, or rather
the seisin, of the freeholder, and
the possession of the mere
farmer or occupier; and again,
between transfers to persons al-
ready connected, in point of ten-
ure, with the land, and transfers
to mere strangers; prescribing
solemnities, differing in their
hature and degree; according to
the exigencies of the several
cases, as livery, entry, attorn-
ment, deed; solemnities by
which, in the simplicity of those
times, the alienation was ren-
dered sufficiently notorious and
certain.

“Writing was necessary only
where a deed was necessary; and
though, in later times, the legis-
lature, to prevent the mischief
incident to verbal testimony, in-
joined writing in all transactions
concerning land (except leases
for a very short time, at a given
quantum of rent), yet, as sealing
was not injoined, a deed is gener-
ally necessary at this day [18401
only where it was necessary at
the common law.”

Signing was not necessary
before the passing of the Stat-
ute of Frauds (1677), and al-
though it may be doubted
whether that statute required
deeds, as distinguished from
written agreements, to be
signed, the requirement seems
to have been generally assumed,;
and the increased employment of
the bargain and sale soon gave
that construction added im-
petus.

The substantive law of prop-
erty was complicated by the
elaboration of uses. So far as re-
gards mere conveyances of legal
interests, neither marked compli-
cation nor marked simplification
resulted. Possibly livery of seisin
was once, in ancient times, rig-
orously formalistic, but surely it

had ceased to be so long before
the passage of the Statute of
Uses. It was, with equal certainty,
very much less formal than its ac-
companying charter of feoff-
ment, and simpler than any
deeds employed in our law until
the enactment of “modern” statu-
tory short-form conveyances. Nor
were the other assurances of the
common law particularly formal-
istic. Uses did avoid the neces-
sity of actual livery, permitting
the notional transfer of seisin in
the sense of title (but not of pos-
session—p. 260) by the execu-
tion of the use. In other words, it
permitted transfer of title with-
out publicity, which might be
called a simplification, but is not
one that has ever found approval
in this country. Uses did not af-
fect the other essential formal-
ity which existed in conveyances
based upon seisin; namely, the
hecessity of an entry antecedent
to an effective conveyance if the
land was in adverse possession
(p. 52). As for written convey-
ances, to create legal interests
by way of a use one needed only
to employ that word, and to avoid
doing so it was only necessary,
as Lord Hardwicke said, to add
three words to a conveyance (a
second “to the use”). The com-
mon law deeds and charters of
feoffment were already elabo-
rately formal documents. Doubt-
less the bargains and promises
developed as equitable assur-
ances while uses were adminis-
tered by Chancery were, when
they first became legal assur-
ances, less formalistic, and may
for a time have exercised some
influence for simplicity. But it was
not long before the lawyers made
them over into the formidable
deeds of bargain and sale and
covenants to stand seised which
can be found in collections of
forms. In objectively considering
the contribution of equity, it is
not to be forgotten that al-
though, as a result of the Stat-
ute of Uses, “the chief control

over Real Property was perma-
nently transferred to the jurisdic-
tion of Courts of Equity,” never-
theless Chancery “followed the
law” by reproducing as substan-
tive equitable interests counter-
parts of all the common law’s
creations. Not only that, but the
equitable interests were created
by the same limitations, by em-
ployment of the same technical
words, and by subjecting them
in many instances to like con-
structions—and this, not-
withstanding that many qualities
of the legal estates were not com-
mon to their equitable ana-
logues. Even the rule in Shelley’s
Case® was applied to equitable
interests, and a common recov-
ery was used to bar an equitable
entail. As for the transfer of eq-
uitable interests, they were
necessarily incapable of transfer
either by livery or by any con-
veyance operating by way of
uses; and their alienation has al-
ways been valid without other
formalities than a writing (since
1677) and a manifestation of in-
tent. Nevertheless, equity drafts-
men employed for their transfer
the same deeds as were used to
convey legal interests.

Two permanent gains to con-
veyancing resulted from uses.
One was that so far as they dis-
placed livery in transfers of free-
holds, the field was narrowed
within which “tortious” convey-
ances (of a greater estate than
one rightfully held) were pos-
sible. Like the grant, all convey-
ances to uses were “innocent”
(pp. 259, 366). The other gain
was an emphasis upon intent as
the all important factor in con-
veyancing. This is a general ten-
dency in the development of law,
but it works very slowly. There
was in England no sudden sub-
stitution of intent for “prescribed
formality.” There was no steady
decline of formalism. But the new
spirit was present, and when
added in our colonies to the ab-
sence of technical lawyers and
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professional draftsmen, it gave
us, as will be seen, a relatively
sudden emancipation from old
forms. Long before the era of leg-
islative reform a tendency be-
came visible to eliminate the ne-
cessity or effect of seals, and to
lessen the potency of the techni-
cal presumptions carried by
many words. But judicial conser-
vatism was incapable of carrying
out substantial improvements. In
both countries, modern legisla-
tion based upon the principle of
simplifying the expression of in-
tent has carried reform much far-
ther.

Some old presumptions of
the common law have been re-
pudiated, judicially or by legisla-
tion. New presumptions have
been similarly established—for
example, that a grantor shall be
presumed to intend to convey
property that he owns, and all his
interest if his expression is un-
qualified. No deed or will is valid
if its maker lacks mental capac-
ity to make it. “In a few classes
of cases . . . the law, as dis-
tinguished from equity, gives a
special right of avoiding a trans-
fer of title; a right which has been
held to exist not simply against
the first taker of title, but against
any subsequent transferee irre-
spective of bona fides or value.”
8 This was everywhere true until
recent years of infants as re-
spects sales of chattels, and true
in some states of lunatics; but
the Uniform Sales Act has altered
it by making title indefeasible in
the hands of bona fide purchas-
ers for value. The old principle
remains unchanged as to realty.
If an instrument whose form in-
dicates an intent that it should
operate as a conveyance of one
type cannot so operate, it will, if
possible, be made effective as a
conveyance of an-other kind. And
everything “within the four cor-
ners” of an instrument shall be
so construed as to give some ef-
fect to all if possible. Relief by
cancellation or reformation of

conveyances is given for the par-
ties’ common mistakes of fact;
to some extent and increasingly
for their common mistakes of
law.

This enthronement of intent
has necessarily led to much un-
certainty in the application of le-
gal principles. Possibly, also, it
is not, substantively, an unmixed
blessing.

The deed, as it existed
through centuries, with its for-
mal parts and redundant ver-
biage, was purely a product of
lawyers; its form had no other au-
thority than professional tradi-
tion. It was primarily developed
from the charter of feoffment,
and the charter’s phraseology
and other form came in part from
the Anglo-Saxon landbook
(which “may ... have operated as
a conveyance of land”)” and in
part from Norman writ-books.
But “the deed or other document
which evidences the transfer be-
came in most cases, and after the
passing of the Statute of Frauds
in all cases, the essential and
necessary element in a convey-
ance. In this way a great impe-
tus was given to the tendency, -
which was proceeding all
through the medieval period, to
make the deed, which evidenced
the intent with which livery of
seisin was delivered, of more im-
portance than the actual livery of
seisin”® The introduction of con-
veyancing to uses, accompanied
by the larger powers of grantors
and the emphasis put, in connec-
tion with uses, upon intent, made
the use of deeds absolutely nec-
essary for the adequate state-
ment and possibly necessary
proof of the exact purposes for
which conveyances were made.
Lord Coke, of whom accuracy
might be expected if of anybody,
in describing livery of seisin
speaks of the “deed” or “deed of
feoffment”;? and although “deed”
might (and doubtless here did)

have the meaning, merely, of a
definitive act (p. 421), the lan-
guage soon came to indicate the
act of conveyance (p. 421). Still
later, “fines, feoffments and re-
coveries were all made to play a
part in those elaborate settle-
ments of land [p. 192] by which
its devolution to a number of lim-
ited owners was fixed, by which
it was charged with sums of
money in favour of other per-
sons, by which its proper man-
agement was provided for by
means of powers of appointment
[p. 454].710

Before 1500 the formal deed
which was in general used, until
recently, in England and this
country was fully developed. It
bore on its face evidences of its
ancient origin. Its special forms—
the grant, the confirmation, and
the release, the express surren-
der (when made by deed), and
deed of partition (which was or-
dinarily made by deeds)—were
only variants. The employment of
deeds to transfer title to chattels
was established before 1500.

Conveyances to uses in his-
toric times seem to have been,
characteristically if not invari-
ably, writings; and bargains and
sales became ineffective in 1536
unless written and recorded (p.
398). As already noted, all these
conveyances were speedily as-
similated in form to the deed
developed by the common law-
yers. By the latter part of the sev-
enteenth century the deed to
uses had in England displaced
the feoffmentin all ordinary con-
veyances of freeholds. But feoff-
ments, fines, and recoveries were
still used for their various excep-
tional effects until abolished a
century ago.

Itis not to be overlooked that
for at least well over three cen-
turies the practice has more or
less prevailed of holding a con-
veyance to be of whatever type
its form may satisfy, in order to
effect the primary intent to con-
vey the title. In 1583 an instru-



ment in the general form of a
bargain and sale deed, but with-
out expression of a consider-
ation, was held by the Court of
King’s Bench to operate as a
feoffment because a letter of at-
torney to make livery of seisin
was included in the body of the
deed. When deeds were of nu-
merous types this could readily
be done. Their reduction to only
onhe or two types has in later
times made it impossible to
choose, among various formal
types, the one that could be
made to serve intent. It has com-
pelled courts simply to disregard
entirely whatever defects of form
are nonessential.

There are two questions here
of practical importance. The first
is, are any of the conveyancing
effects of seisin still realities in
our conveyancing? The other is,
to what extent, if any, do our
deeds operate by execution of
uses?

As a matter of ordinary con-
veyancing all interests in realty
had come, before the end of the
seventeenth century, to “lie in
grant”; few were made by livery.
The old common law convey-
ances based on seisin, and those
effected by collusive court pro-
ceedings, were obsolescent
when our colonies were settled.
The evidences of their use here
are only slight. On the other
hand, deeds were employed here
from the first, and recording sys-
tems were early developed. In
various of the colonies statutes
were passed in the seventeenth
century, and most likely in all, to
the general effect that convey-
ances by deeds fully executed
and recorded should be effective
without, as some put it, “any
other act or ceremony” whatso-
ever. The purpose of these acts
was to declare unnecessary, in
particular, livery of seisin and
attornment, one or both of which

the majority of statutes explic-
itly mentioned, and so it was held
by the courts of other states
whose acts were less explicit.
They did not, in general, ex-
pressly abolish those formalities,
although Georgia, at least, did
so. A considerable number of
non-colonial states have similar
provisions in their statute books
today. Although today all such
dispensing statutes are presum-
ably understood to be prohibi-
tory, this could clearly not have
been the intent in colonial times.
The first conclusion is, that feoff-
ment in the original sense is
wholly obsolete. But that does
not mean that the incidental con-
veyancing effects of seisin have
also, necessarily, ceased to op-
erate. One other possible effect
is dependent upon the existence
of conveyances to uses, and can
best be answered after discuss-
ing the question whether our
present deeds actually operate
by execution of uses.

This question is one of ex-
ceeding difficulty. The deeds
which were declared by statutes,
as above indicated, to be as fully
effective as feoffments were vari-
ously designated, but among
them the “deed of feoffment”—
that is, the general common law
deed which at first was known
as the charter of feoffment—is
prominent. Were the standard
deeds to uses regarded as oper-
ating in colonial times by way of
use? Very likely for a time they
were, for the Statute of Uses was
substantially reenacted in a few
of the colonies. It has been de-
clared in others to have been a
part of their common law (and in
some non-colonial states the
courts have made the same dec-
laration) as suitable to American
conditions. But it seems that the
“deed of feoffment” should inevi-
tably become in popular under-
standing equivalent to a feoff-
ment. With this evidence before
their eyes that actual livery was
profitless, its publicital value be-

ing more than filled by delivery
and record of the deed, the colo-
hial statutes above mentioned
are readily understandable. But
if a “feoffment deed” necessarily
and manifestly took effect by
mere execution and delivery, it
would, again, seem inevitable
that other deeds should be re-
garded as made effective by the
same properly manifested ex-
pression of intent followed by de-
livery. The fact that in form
deeds were such as should prop-
erly operate by way of use (par-
ticularly the recital of consider-
ation in the bargain and sale)
would have meant, even to most
lawyers, no more than do the
phrases, in deeds of today,
whose real meaning disappeared
centuries ago. It is true that in
many cases of a later period
courts composed of professional
and trained lawyers made much
of the Statute of Uses. But in co-
lonial times almost all judges
were laymen, and the number of
lawyers well trained in England
(or possibly at home) was very
small. It seems likely that the
Statute of Uses was forgotten,
that we were substantially free
from uses before the Revolution;
that all deeds were regarded as
operating as did the “feoffment
deed” or the “grant.” Only re-
search in the unpublished judi-
cial records of the time can re-
veal whether in fact this was the
case. In various states a “deed”
has been declared by post-colo-
nial decisions to have the effect
of a common law feoffment.
The survival or revival of uses
following the Revolution is an-
other matter. The crucial point
is the creation of free-holds in fu-
turo. Their creation was the only
thing impossible by common law
conveyances. But the most thor-
ough researches yet made have
discovered, even in the post-co-
lonial period, only two decisions,
both more than a century old,
holding that deeds which in form
were conveyances to uses could
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not, for technical defects as such
conveyances, create a future free-
hold. It seems, therefore, prob-
able that researches in unpub-
lished colonial records will sup-
port the view that the Statute of
Uses was forgotten.

The question whether Ameri-
can deeds of today operate by
way of uses is complicated by
various considerations that ren-
der any answer speculative. In
the first place, there was a recep-
tion of the English law on a great
scale following the Revolution.
That increased professional con-
sciousness of uses; and, as al-
ready remarked, the form of al-
most all of our deeds was then,
and has remained, that of a bar-
gain and sale. On the other hand,
the statutes of many of our states
provide a short form deed which
is declared to have the full effect
of any other conveyance-but, un-
fortunately, they have been but
slightly used. Those of several
other states (and some of the
preceding) declare that compli-
ance with local statutes shall
suffice to make effective any con-
veyance. There are also statutes
in at least a few states not in-
cluded in the foregoing classes
which provide that any writing in
which an intent appears to trans-
fer title (at least if signed and
containing the grantee’s name)
shall have that effect. Likewise
in other states (and in various of
the preceding) there are statutes
that permit the creation of future
freeholds-to create which was the
only need, originally, for deeds
to uses. Finally, in various other
states (and some of the preced-
ing) the courts have held that
deeds in the form of bargains
and sales operate by force of lo-
cal statutes, and are valid with-
out consideration recited or ac-
tually paid; or have held in vari-
ous of the states of the preced-
ing groups that future freeholds
can be created without regard to
uses (though supported in most
cases by pro-visions regarding

local statutes of the first two
types just stated). As regards
these judicial holdings, those not
sup-'ported by declaration of a
local statute to precisely the
same effect might perhaps be
supported by provisions con-
tained in the statute books of
every state which provide that
the execution of all “deeds” shall
satisfy stated requirements and
that all deeds may be recorded,
or must be recorded to have cer-
tain effects; a permissible infer-
ence being that all deeds satis-
fying these requirements shall ef-
fectuate any intent therein ex-
pressed. It thus appears that in
at least more than three-fourths
of our states there seems to be
no need that deeds shall oper-
ate by way of uses, and in most
of these deeds are probably not
regarded as so operating. That
this was the situation even years
ago was the opinion of the great-
est authority on American eqg-
uity.'! So far as uses are actually
referred to by courts as the ba-
sis of transfers by deed, it is cer-
tain that in some cases local stat-
utes make such resort to the
doctrine unnecessary, and that
in other cases such views are in-
consistent with other judicial at-
titudes.

There is, perhaps, a general
opinion that the possibility of
making a deed operate by way
of uses is a useful last resort for
the purpose of saving convey-
ances. But, after all, a “use” never
was anything more than an ex-
pressed intention that a certain
person should have the enjoy-
ment of property. Since the op-
eration of any deed depends
upon that intent, what is gained
by raising and executing a use?
The actual payment of consider-
ation has long nowhere been
necessary to support the
grantor’s intent that the grantee
shall have the benefit of all title—
that is, the use. A mere false re-
cital of payment everywhere suf-
fices; but, as various courts have

asked, why require the false al-
legation? In many states it is no
longer required, but why in any?
A man should be able to accom-
plish by any deed all that he can
by will, and the only hindrances
are, first, this requirement of
consideration (no question re-
garding which -should ever be
raised save to protect creditors),
and limitations upon the creation
of future freeholds. This was the
plan and the accomplishment of
the New York statutory revision
of 1830, and in various other
states as much has been accom-
plished by the courts.

Suppose, then, a conveyance
by bargain and sale to A to the
use of B. Does B get a legal or an
equitable interest, and how? Sup-
pose, too, that active duties in
favor of B appear. Then, in accor-
dance with the views above ex-
pressed, which are supported on
this point, also, by the same high
authority just cited, B’s interest
is equitable, but A takes legal
title by the deed as though it
were a feoffment, not by execu-
tion of a use raised by recital or
payment of consideration. It can
also be said with propriety that
he gets and holds the legal title
because on all the facts, includ-
ing the active duties owed to B,
that is the whole intent. Never-
theless, in a few states uses are
by statute recognized for the
sole limited purpose of effecting
conveyances by bargain and sale,
lease and release, and covenants
to stand seised.

Very closely connected with
the question whether our deeds
operate by uses is the more gen-
eral question of the extent to
which the Statute of Uses, or at
least the doctrine of uses, has vi-
tality in this country. It has often
been declared to have such in
“many” or in “most” of the states.
It seems certain that almost all
alleged instances of the exist-
ence of uses are confined to the
operation of deeds or to the sup-
posed “execution” of passive



uses, particularly after the expi-
ration of a trust. The first of these
situations has been discussed.
As for the second, we have a uni-
versal rule, often declared in stat-
utes which merely enact what is
elsewhere applied without statu-
tory aid, that a trust ends when
the duties of the trustee termi-
nate. If a deed is then required
to be given by the trustee to the
holder (whoever he may then be)
of the beneficial interest, that is
in consequence of the -latter’s
preexisting right to have the two
titles united; and that right arises
from our conception of the nor-
mal relationship of those two
forms of title (pp. 143—47,156).
We separate them totally under
trusts, partially in bailments and
many other cases of divided own-
ership., When the division ends
complete title is restored in-
stantly and automatically. The
courts which require no deed to
be given by the trustee act con-
sistently with our general prin-
ciples of title, though their view
is less desirable under our re-
cording systemes. It is established
law that a conveyance of legal
title can be made by grant in
terms of complete enjoyment (p.
142). Every day the question
arises whether an interest osten-
sibly given for life is converted
into a fee simple by the com-
pleteness of the powers of user
and disposition given to the ten-
ant; and this is purely a problem
of determining the whole intent-
or, if some prefer (the result is
the same) the law’s view of what
constitutes title. Assume the
case of a conveyance not by way
of use to A (or, again, a bargain
and sale to A in any state accept-
ing the view that it operates as a
feoffment), to the use of B, and
that the latter is passive. Are eq-
uitable interests other than
those under active trusts creat-
able in this country either di-
rectly, or by uses on uses, or uses
raised out of personalty or terms
for years? The fact seems to be

that such conveyances to uses
have been practically unknown in
this country; so much so that in
the opinion of our greatest au-
thority on equity the question
propounded is “almost entirely
speculative and theoretical.” In
his opinion, however, the most
that can be said for the creation
of an express passive trust is that
“where there is no hostile legis-
lation, this result may still be
possible.”'2 |n fifteen states, all
uses, as distinguished from ac-
tive trusts, have been abolished
outright. In three others it has
been declared that they never
existed. In at least eight states
the holder of the beneficial inter-
est takes the legal title, in the
case just assumed, by statutory
declaration. But it would seem
entirely proper for the court of
any state to say, as equity has
always said of uses (p. 400), that
under all the limitations in the
instrument the intent appears
that A should not acquire legal
title, and that B should.

For the same reasons, it
should be entirely unnecessary,
when a conveyance is made to
A, to declare that it is made unto
A and to his use, in order by this
declaration to rebut a resulting
use (p. 399)to the grantor. Like-
wise, there should be no diffi-
culty in permitting the creation
of future freeholds, by deeds of
bargain and sale operating as
“feoffment deeds,” or, particu-
larly, conveyances thereby to
persons not yet in esse.

So much for the operation of
deeds. As for their actual effect,
speaking generally, all legal in-
terests in land are today alien-
able inter vivos by deed only (in-
cluding title by estoppel —p.
443), with technical require-
ments of wording and form
greatly relaxed as compared with
the requirements of the older
law. This is so no matter whether
the conveyance be to a private
grantee or (but in this case not
as an exclusive method) to the

public, to a person already hold-
ing an interest in the land or to
a person holding none,—
whether a conveyance of a free-
hold or of a term for years, of a
corporeal or an incorporeal her-
editament, of an estate of
present or of possible or certain
future enjoyment. Legal interests
in chattels are alienable by gift—
that is, by spoken or written
words indicating a donative in-
tent accompanied by the estab-
lishment of substantial control in
the donee; by sale without writ-
ing if of relatively small value (p.
87); by written memorandum of
sale if of greater value; or by
deed.

In the great majority of the
states of this country equitable
interests in personalty are trans-
ferable (and the trust creatable)
without writing. In only a few
states can a trust of land be
transferred (or created) without
writing.

Transfers by will are today,
with scarcely any exceptions,
regulated by identical require-
ments for realty —and person-
alty, legal and equitable inter-
ests.

The indispensable parts of a
deed are the names of the par-
ties, the description of the prop-
erty the title to which is trans-
ferred, the statement of the in-
terest therein that is transferred,
and “execution.” A further requi-
site to its operation is delivery;
and some courts or statutes add
acceptance.

(1) PARTIES. It is normally a
fact that a grantee is definite.
However, it has been seen that
for centuries conveyances have
been possible by contingent re-
mainders to unascertained per-
sons (p. 255); and likewise, they
may be by dedication to the pub-
lic (or by deed to their proper rep-
resentatives). The statutes of
uses and of wills added to the
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contingent remainder other
modes of conveyance to unas-
certained persons, and it has
been above indicated (p. 412)
that all of our present-day deeds
should be equally effective for
that purpose.

(2) DESCRIPTION OF PROP-
ERTY. The description of the
property is normally (but cf. 142)
by “courses and distances”; that
is, by statement of the directions,
fixed by references to angles and
points of the compass, in which
the boundary lines run, and of
their lengths. The area is also
generally added, frequently with
the qualification “more or less.”
Particularly in the original states
the starting point and other
guides were, in old deeds, trees
or stone markers of unofficial
character. In the younger states,
where practically all titles rest for
their description upon govern-
ment surveys, the descriptions
even in conveyances of rural
lands, as well as those of urban
tracts, are more accurate and
with some official basis. How-
ever, from a scientific standpoint,
or as compared with convey-
ances in some foreign countries,
the best possible present de-
scriptions (and only those of ex-
tremely valuable property ap-
proach that quality) are very
crude. A movement has begun to
redescribe all properties, basing
the descriptions upon the trian-
gulation stations of the Geodetic
Survey.

Natural or artificial markers,
railroads, highways, streets, the
adjoining land of another owner,
and the like, are “monuments,”
and in case of inconsistencies in
the description of land conveyed
the general rule is that monu-
ments, directions and distances,
and area have evidential weight
in that order. Nevertheless, this
order is not an absolute rule, and
it may be varied for good reason;
the only matter positively con-
trolling is the intent of the par-

ties. It is also a general rule that
a deed shall be construed, in
cases of doubt, against the
grantor, or (in other words) in
favor of the grantee. But this,
also, is not an absolute rule.

In giving specific perfor-
mance of land contracts, courts
of equity allow for a deficiency
in the amount of land available
for conveyance (but very rarely
for an excess) by altering the
purchase price (p. 380). This is
done with such freedom (when
as much as a third, or a half, for
example, is lacking) that it fre-
quently amounts to the simulta-
nheous making and enforcement
of a new contract by the court.

Equity courts sometimes
settle boundaries incidentally to
suits arising in equity under or-
dinary grounds of equitable ju-
risdiction, such as fraud in oblit-
erating a boundary; but appar-
ently only a few states provide
routine judicial establishment of
uncertain or disputed lines. Pri-
vate boundary adjustments be-
tween neighbors are therefore
treated with liberality. If adjoin-
ing landowners settle a bound-
ary dispute by locating a line up
to which both thereafter occupy,
it becomes the true boundary;
and they are not regarded as vio-
lating the statute of frauds even
though it be proved that in fact
the settlement involved the
transfer of title to land by one or
both. Rather, this is treated by
the courts as a construction of
the deed or private survey based
on its description. It involves no
question of adverse possession,
no occupation of the new hold-
ing, or mutual acquiescence
therein, for any particular length
of time being required. These
theories seem to be just as ap-
plicable to agreements that are
not made in settlement of dis-
putes, although in theory the
statute is then violated. In fact,
however, the settlement is some-
times upheld when it is difficult
to discover a dispute. A location

of a line that is based on a mere
mistake as to where the true line
lies has been held in some states
not to bind the parties.

Boundaries “to” or “along”
(etc.) aroad or stream are gener-
ally so construed as will not leave
merely a road or half road in the
grantor’s ownership, perhaps
from a sense of public policy. A
line “beginning at” or running
“to” a party wall or stone marker
ordinarily carries to the center,
but not if the monument be one
not properly partible, such as a
house.

(3) STATEMENT OF THE IN-
TEREST CONVEYED A proper
statement of the interest con-
veyed is manifestly a necessity.
In this country, no matter what
deficiency may exist, at the mo-
ment of contract, in a contract
vendor’s holdings, or defect in
his existing title as compared
with that which he undertakes to
convey, the contract purchaser
must give him until the perfor-
mance date to cure them. This
was a natural rule in a country
where land has always been
abundant and an object of specu-
lative trading. It is different when
a defect of title exists at the
moment for conveyance. Of
course, a life estate will not be
forced upon one whose contract
entitles him to a fee simple by
any abatement in the purchase
price. On the other hand, as al-
ready noted (p. 380), allowance
may be made for creditors’
incumbrances and even for such
speculative incumbrances as
dower in suits for specific per-
formance.

Reformation may be had in
equity of a deed that fails to ex-
press the parties’ intent because
of a “mutual” (common) mistake
of fact; under which heading the
courts classify a mistake of law
(such as one regarding the na-
ture of the grantor’s title) which
is taken as a fact in the parties’
negotiations. But reformation is



affected by the intervening rights
of third persons.

By tradition a deed was for
centuries required to be sealed.
Very generally today this is not
essential, but signing is every-
where required. If the instrument
is signed by both parties it is. an
“indenture”; if by only one, itis a
deed poll. Acknowledgment adds
nothing to the validity and effect
of a deed as between the parties
and their privies. It is, however,
universally a pre-condition to the
recording of the instrument, and
only recording protects the
grantee against defeat of his title
by that of a subsequent pur-
chaser for value who, in the ab-
sence of recording, might be a
purchaser in good faith.

The word “execution” is
sometimes used as including,
but more generally as not includ-
ing, “delivery,” which is the last,
and everywhere an indispens-
able, prerequisite to the effec-
tiveness of a deed as a convey-
ance. Once delivery exists, title
has passed. The subsequent de-
struction of the instrument, or
changes in its custody are of no
importance. Very few, if any,
other topics of property law are
characterized by an equal con-
fusion of language. A few propo-
sitions are clear enough.

(1) Delivery in the legal sense
does not mean physical delivery
of the instrument. If, for ex-
ample, it is handed by the maker
to the intended grantee merely
for inspection, this is not deliv-
ery. Mere incompleteness of the
instrument in non-essentials
(such as date or acknowledg-
ment) is of no importance except
as bearing on the maker’s intent.
On the other hand, although re-
tention of the instrument by its
maker would, as an isolated fact,
support an inference of nonde-
livery, nevertheless it is well

agreed that there may be deliv-
ery in the legal sense notwith-
standing that the maker retains
the instrument, provided it is
retained at the disposal of the
grantee and by his will. As in
many other cases of bailment,
the maker is constituted bailee
for the grantee without manual
tradition of the instrument to
him and back to the grantor. In
short delivery exists when there
is an intent that an instrument
shall be presently operative as a
“deed.” As often stated, delivery
may be effected by acts without
words, or by words without other
acts, or, as usually, by both. “As
soon as there are acts or words
sufficient to show that it is in-
tended by the party to be ex-
ecuted as his deed presently
binding on him, it is sufficient”
to make it his deed. But these
statements conceal under the
word “deed” the greatest single
cause of confusion on the sub-
ject of delivery. A “deed” has
three meanings, of which two
must here be distinguished. One
is that of an act done; hence—a
seal being once peculiarly sol-
emn evidence that a document
bearing it was in truth the con-
sidered and definitive act of him
whose seal it bore—any sealed
instrument. Another is that vari-
ety of definitive act and sealed
instrument by which an interest
in land is transferred. In many
judicial opinions the writers shift
from one to the other of these
meanings with lamentable re-
sults.

(2) It is equally clear that
there is generally no delivery
(and should never be) except one
so intended by the maker; and
that, consequently, if possession
be taken by the grantee by force
or fraud or stealth or by merely
picking up the instrument from
a place where the maker leaves
it after its formal execution, it
does not become an effective
deed. The difficulty lies in the

application of these vague
words. For example, it was
agreed in one case that the pur-
chaser should pay $1,000 upon
receiving his deed and give a
purchase money mortgage for
the balance. The two parties
went to a notary’s office for the
preparation of the deed and
mortgage, and after complete
execution of the first, and while
the notary was preparing the sec-
ond, the grantee picked up the
deed from the table, stepped out
of the office and into another
building, and there secured a
loan and gave a mortgage on the
land (of which the deed showed
him to be, apparently, the
owner), then returned to the first
office, paid the $1,000. and ex-
ecuted the purchase money
mortgage. The other mortgage
was recorded first, but the pur-
chase money mortgage was
given priority. The former was
worthless unless there was a title
to mortgage, and the court held
that there was none, since there
had been no delivery of the deed.
In this case the instrument was
taken in the presence of the in-
tended grantor, but he might
perhaps reasonably assume that
the instrument was taken merely
for inspection. Besides, the
maker was old and infirm. In
many situations equity protects
the aged, inexperienced, for-
getful, inadvertent, careless,
gullible, and unsuspicious, even
against mere sharp practice, let
alone against such fraud as here
existed.

(3) It has been law for centu-
ries that if the maker hands a
writing, in the form of a deed, to
the person named therein as
grantee, he cannot prevent or
postpone its operation as a deed
of present conveyance by an at-
tempt to impose extrinsic parol
conditions whose satisfaction
shall be a prerequisite to such
operation. Despite the absence
of actual intent (the overt act of
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transfer prevailing over
contradictory words), the writing
becomes a deed. This is perhaps
a survival of an idea that manual
tradition of the instrument must
simulate the livery of seisin in a
feoffment. It has been often and
strongly criticized because in-
consistent with the treatment of
bonds and negotiable paper, but
that seems to be beside the
point. Land was the chief form
of wealth, and otherwise of
unique importance, and particu-
lar solemnities might well attend
its transfer. Today, perhaps the
rule is unnecessary or undesir-
able, but it is well established.

(4) This brings us to the dif-
ficult cases in which an in-
strument that is in the form of a
deed purporting to convey land
presently to B is handed by its
maker, A, to a depositary who
receives parol instructions to “de-
liver” it (meaning, physically) to
B when a certain condition shall
be satisfied. The question pre-
sented in these cases, is, When
is there a deed? The answer de-
pends upon what is meant by a
“deed.”

It is clear that there must be
a deed in the sense of a defini-
tive act before that act can be a
deed of conveyance. As respects
the first it is almost always as-
sumed that it cannot exist un-
less A has irrevocably parted with
control over the instrument. In-
asmuch as there may be legal de-
livery although the instrument is
actually retained by its maker, it
is certainly illogical, and appar-
ently erroneous, to hold that de-
livery is impossible if any control
over the depositary can be exer-
cised by A. Apparently, what is
indispensable in both cases is an
intent to make the instrument
operative as a conveyance (pres-
ently in the first case and in some
others, in futuro and condition-
ally in the second) without fur-
ther interference by A. Control
over it, or over its custodian,

might properly exist, it would
seem, if for reasons which do not
qualify that intent. Subject to this
understanding, evidence is
therefore pertinent which tends
to show that the depositary is,
on one hand, the agent of A, or,
on the other hand, the agent of
B. The depositary will naturally
be a person in whom A has con-
fidence, perhaps his lawyer or
broker; but that he is such need
not prevent his acting, as deposi-
tary, free from any control by A
that could affect the character of
the instrument. What is A’s in-
tent, and whether definitive, are
questions of fact.

Of a deed in the sense of a
definitive act, particularly his
sealed obligation, it may well be
said that “delivery to a third per-
son, for use of the party in whose
favor a deed is made, where the
grantor parts with all control
over the deed, makes the deed
effectual from the instant of such
delivery”; '3-and, indeed, as
much might be said of any deed
of conveyance, provided “for use”
can be made to mean “for
present and unconditional use.”
There is no doubt, also, thatto a
certain extent a potential deed
of conveyance is “effectual” or
“operative” from the moment of
its definitive delivery to the de-
positary. In the interval between
that moment and the moment
when stipulated conditions are
satisfied, B has a property inter-
est of some kind which most
courts regard as unaffected by
the death of A (that is, as
enforcible against A’s heirs), is
heritable by B’s heirs, and is
good, as will be seen below,
against other intervening claims
than those of bona fide purchas-
ers for value. This interest is simi-
lar to other weak contingent in-
terests which for centuries, like
‘it, could not be aliened inter vi-
vos. Their alienability has be-
come established, and that may
be its future history. Some were
destructible; and courts and text-

writers are not wholly agreed
whether this interest of B is de-
structible when the conditional
delivery is not in performance of
a written contract for the convey-
ance of the land in question.
Moreover, when the condition
upon which title is to pass to B
is one whose fulfillment depends
upon his will, he holds a power
(p. 19) to acquire title. However,
no court has ever recognized
that as the possible object of a
conveyance.

Finally, it has been true for
more than three centuries that
instruments have, under certain
circumstances, been held to be
completely effective as convey-
ances from the moment of deliv-
ery to the depositary. Such cases
were when a single woman made
conditional delivery of a deed,
and her marriage before satisfac-
tion of the conditions made its
operation as of the later date im-
possible; or when the instrument
was made by one who died or be-
came insane before satisfaction
of the conditions. These cases
were merely examples of the
policy of making intended deeds
effective, if possible, when cir-
cumstances did not make it un-
just to treat the conditional de-
livery of the instrument as the
consummative delivery of the
deed; that is, when no interven-
ing rights prevented. They have
always been regarded as excep-
tions.

In the law of property a deed
is an instrument that conveys
title presently—although, of
course, according to the nature
of the interest granted. Those
who say that the “escrow instru-
ment” is operative or effective as
soon as handed to the deposi-
tary, agree that “title” or “com-
plete title” passes only when con-
ditions are satisfied. Should it
nevertheless be said that A’s in-
strument is presently “operative”
as a conveyance because B ac-
quires the inchoate interests
above indicated? Some academic



authority supports an affirmative
answer. But, after all itis A’s con-
veyance that is in question, and
A’s intent is the indispensable -
basis of any conveyance by him,
and A desires his instrument to
be operative as a conveyance
only after the stipulated con-
ditions are satisfied. Until then
there is no deed, but only a de-
finitive act from which may re-
sult the conveyance that A in-
tends.

(a) The condition upon which
ultimate delivery to the intended
grantee depends is very often the
death of the grantor. This is not
truly a condition, for the event -
must occur; “if | die” (without
qualification, as “of this illness”)
can only mean “when | die.” The
instrument can, therefore, by
possibility operate as a present
conveyance. A few courts hold
that it is an attempt to dispose
of property after death, and con-
sequently cannot be a deed, and
is totally ineffective unless its
form happens to satisfy the
requirements for the execution
of a will. The great majority of
courts give the instrument effect
as a deed. The most common
holding is that B is granted a fee
remainder after a life estate in
A, notwithstanding that nothing
to that effect is stated in the in-
strument. Another theory is that
B is granted presently an inter-
est equivalent in its effect (but
not otherwise analogous) to a
springing use following A’s fee
simple (p. 261), taking effect in
enjoyment when A dies. Both
theories are consistent in a gen-
eral way with A’s intent to enjoy
the land during life. The second
theory is somewhat more nearly
consistent with the description
in the instrument of the estate
granted to B. Such an interest as
B’s should be creatable by any
ordinary American deed (p. 412),
but the instrument does not so
read. The parol instructions can-
not themselves create interests

in land consistently with the stat-
ute of frauds, unless they are
written and the jurisdiction is of
the most extraordinary liberal-
ism in recognizing informal
documents as conveyances; and
then A’s original instrument
would be removed from the prob-
lem. Although that effect has
nhever been attributed to the in-
structions, they are given the
substantially equivalent effect of
postponing the operation of
what is stated as a present and
absolute conveyance. Directions
regarding a will, but dehors the
testament, have no effect what-
ever, because the will operates
automatically when death oc-
curs. It is otherwise in case of a
deed only because delivery is a
matter extrinsic to the deed, yet
essential to its operation, and
evidence of instructions is al-
lowed to show the nature of the
delivery. The prevailing view—
although of doubtful soundness,
ancient and thoroughly estab-
lished—is that such evidence
does not contradict “the deed,”
since it serves to show that there
is no deed except as created by
the instructions and so consis-
tent therewith.

(b) The condition upon which
effective delivery is made depen-
dent may, again, be an act per-
formable by B. In this case a
power is conferred upon B to
gain complete title by satisfying
the condition. Upon this situa-
tion the following was written in
a book published slightly more
than four centuries ago.

“And if | make my deed and
deliver it to a stranger as an
escrowl, to keep until such a day,
&c. upon condition, that if before
that day he to whom the escrowl
is made shall pay to me ten
pounds, give me a horse, enfeoff
me of a manor, or perform any
other condition, then the
stranger shall deliver this
escrowl to him as my deed: in

this case, if he deliver the same
to him as my deed before the
conditions or condition fulfilled,
it is not my deed simpliciter. But
if the conditions or condition be
fulfilled, and the escrowl deliv-
ered to him (after the conditions
performed) as my deed, then it
is my deed and shall bind me;
and then begins to be my deed,
and shall not have relation to the
first delivery. But, quaere, if it
shall have relation to the time of
the condition or conditions; but
it seems not, &c.”14

In four centuries we have
added very little to this except
in-consistent decisions on each
of its points. To the basic dis-
tinction between mere writing
(“escrowl,” scroll) and deed, lay-
men of course, have never at-
tended: every maker of such an
instrument as is here in question
calls it a deed (and so too, to-
day, does almost every judicial
opinion dealing with the ques-
tion whether it is a deed). As for
a wrongful delivery by the de-
positary before satisfaction of
the condition, we are as rigorous
as Perkins when no rights of third
parties intervene, but when they
do intervene our judgments vary,
as will appear below. On the last
we are similarly less extreme
than Perkins. Rarely do claims an-
tagonistic to the grantee’s rights
intervene between satisfaction of
conditions and receipt of the in-
strument. When they do his title
dates, by better opinion, from the
former moment, in accordance
with the intent of the grantor.

(c) Itis also possible that the
delivery by the depositary to the
intended grantee is the happen-
ing of an event independent of
the latter’s will—such as, for ex-
ample, “if a Democrat be elected
President in 1940.” Such cases
are relatively rare. The same prin-
ciples are applicable to them that
have already been discussed.

The entire literature of deliv-
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ery is, as said at the beginning,
a welter of double meanings,
contradictions, and special
pleading for desired ends. In one
sense an instrument is a deed at
the moment of conditional deliv-
ery to the depositary, and in an-
other it is only a deed when in-
tended to operate as a convey-
ance, namely, when stipulated
conditions are satisfied. In one
sense it “takes effect” or is “op-
erative” at the earlier date be-
cause it then becomes “poten-
tially” a conveyance or an “incho-
ate” conveyance or has “vitality,”
or because “it does create a
change in the legal relations” of
the maker and the intended
grantee, or because the maker
cannot (it is too easily assumed)
retreat, or because the intended
grantee does from then onward
hold some interests that are
more or less protected by the
law. So unqualifiedly do some
accept the view that the deposit
date is that of the document’s
vitality that they deny any place
for the operation of the doctrine
of relation. To many courts and
writers of authority it has, on the
other hand, been a reality for
centuries. Most of them have re-
garded its application as very ex-
ceptional, for purposes of effect-
ing intent when no injustice is
thereby worked. Others seem to
regard it as properly present in
all cases of conditional delivery,
treating the deposit as creating
in the intended grantee “equi-
table” rights to have a convey-
ance as of that date, which oper-
ate by relation when conditions
are performed unless rights in-
tervene between the two dates
which in equity enjoy priority; or,
at least, that the results are just
as if such equities were present
and so operative.

Except when claims of third
parties so intervene there is no
difference, in practical effect, be-
tween a deed of the deposit date
and one created by satisfaction
of the maker’s conditions. If the

deposit date were, literally, that
at which a deed is created, no in-
tervening interests arising under
the grantor could thereafter arise.
But nobody contends that this is
so, despite abundant talk of the
instruments “taking effect” as of
that date. But if the view, here pre-
ferred, be accepted that there is
no deed until the conditioned
date, then the “rights” of the in-
tended grantee are subordinate
to any interests arising under the
instrument’s maker in the inter-
val, unless the deposit be in pur-
suance of a contract good under
the Statute of Frauds. Such a con-
tract would create in the intended
grantee a true equity to have a
deed at the conditioned date, and
permit the application of the
theory just stated ;,—without,
however, any need of attention to
the doctrine of relation. That is
the great advantage of a statute
requiring all escrow instructions
regarding conditional deliveries
to be written, or of a judicial
theory that emphasizes the equity
theory wherever possible. This
must, it is true, be done at the
expense of the intended grantee
under deeds of gift, which would
then be left unprotected both at
law and in equity. But it is a fail-
ure to distinguish between the
two types of conditional delivery
which prevents any clarification
of doctrine. There is no reason for
protecting a mere donee against
those whose greater claims to
protection, in our general judg-
ment of what is just, have been
crystallized in the priority rules
of technical equity and in the prin-
ciples of our recording acts.

In jurisdictions where the
view prevails that title passes
only at the conditional date, the
case may arise that the deposi-
tary wrongfully gives the instru-
ment to the intended grantee
before the conditions are satis-
fied, and the latter purports to
mortgage the land to creditors
who act in good faith, or they
gain a judgment which would be

a lien upon the land if his. The
very great weight of authority is
that the maker’s title is not im-
paired by the instrument’s
wrongful delivery. But some de-
cisions are contra, and if the
maker gives possession of the
land to the intended grantee, still
other courts find that act to be a
misrepresentation to the credi-
tors which estops the maker
from asserting his title.

Delivery has been above de-
fined as what remains, after for-
mal execution, before an instru-
ment can be fully operative as a
deed of conveyance. There is im-
plicit in this statement the as-
sumption that acceptance by a
grantee is not an essential. The
idea that it is such comes from a
misapprehension that a convey-
ance is a contract. Other traces
of this misconception have been
nhoted in discussing surrender (p.
392). A conveyance is not a con-
tract, and acceptance of the same
is not essential to its consumma-
tion; but statutes in some states
have made it so. But a donee of
land either by deed or by will is
not compelled (as is an heir, the
law giving him his ancestor’s
title) to retain what another per-
son has given to him. Very com-
monly it is said, assuming accep-
tance to be necessary, that this
is “presumed” until disproved, a
gift of land being generally ben-
eficial. The question, however, is
not one of economic benefit or
burden, but of will. The donee
may “disclaim” if he desires. If he
does, no liabilities generally at-
tach to him during the period
preceding disclaimer; although
he may doubtless be estopped
to deny acceptance if delay in
disclaiming and other cir-
cumstances are construable as
representations which mislead
third persons into acting to their
detriment as creditors on the
assumption that he holds title.



It has been already seen that
easements have always been cre-
ated by deed (p. 284); that only
easements in gross are indepen-
dently assignable after creation
(p. 280), easements appurtenant
being conveyed along with the
dominant tenements to which
they pertain; and that the at-
tempt to convert an easement
appurtenant into one in gross de-
stroys it (p. 290). The treatment
of profits in these respects has
been likewise referred to (p. 295).
It remains to consider just how
these interests are creatable by
deed.

In the older law sharp distinc-
tions were maintained between
“exceptions” and “reservations”
and between deeds poll and in-
dentures. To some extent these
are still adhered to, and there-
fore their effect must be stated.

By an exception, a grantor
excluded from the operation of
his deed a physical portion of the
land included within the general
description of the instrument, as
when he conveyed “Blackacre,
except one-half acre in the north-
west corner within a fence.” A
“reservation,” on the other hand,
existed when the grantor, in con-
veying title to Blackacre, desired
to “retain” an isolated right (an
incorporeal hereditament) that is
a constituent of the title granted.
Really there could be no reserva-
tion or retention; title to the land,
in the form of such definite es-
tate, was granted, and it was con-
sidered a contradiction of the
grant if particular liberties of
user which were constituent por-
tions of the title given, were with-
held by the grantor. There is no
such contradiction present when
full title to certain land (of what-
ever estate be involved) is given,
but no title to other land .that is
excepted from the general de-
scription in the deed. In other
words, what purported to be a
reservation must in fact, on strict

principle, be an interest granted
back by the grantee of the gen-
eral title. Consequently, at com-
mon law no reservation could be
effective in a deed poll; the
instrument must be an inden-
ture—in which case the grantor’s
words of reservation operated as
the grantee’s words of grant.

However, even in colonial
times the distinction between the
two types of deed was weaken-
ing, and a deed signed by the
grantor only (though habitually
called “this indenture” in its pre-
mises) has long been almost ex-
clusively the conveyance em-
ployed in this country. At the
present day the act of accepting
a deed poll containing a reserva-
tion amounts at least to a cov-
enant by the grantee to permit
the intended user, for breach of
which he is suable for damages.
As there is no signature by him,
specific performance of a prom-
ise to convey the interest is tech-
nically unavailable. However, the
tendency is, simply to treat the
deed poll as an indenture for the
purpose of effectuating intent,
notwithstanding what were once
regarded as technical obstacles
to that result. This being so, the
distinction between exceptions
and reservations has likewise be-
come unimportant, and tends to
disappear.

Incorporeal hereditaments
may also be created by what is
known as “implied grant.” This
only means that they are not ex-
plicitly mentioned as created. If.
the grantor of land, while owner
thereof, has used one part for the
benefit of another (for example,
by using regularly a way from his
house to a spring to secure wa-
ter), he is said to have had a quasi
easement, and the two portions
of his land are referred to as the
quasi-dominant and quasi-servi-
ent portions. If, then, he conveys
the former, the marks of the way
being visible on the ground, the
deed is construed against him,
and the grantee acquires a true

easement in the land retained by
the grantor. On the other hand,
if he retains the quasi-dominant
portion, again construing the
deed against him, he does not
receive an easement over the
land granted. But this view is also
losing authority.. The grant be-
ing, by the general view, found
by construction of the deed,
there is no violation of the stat-
ute of frauds. A very real objec-
tion is that such easements do
not appear in the recorded deed.
However, not appearing, there
should be no constructive notice
to purchasers of the servient ten-
ement.

The requirements in these
cases are generally stated as be-
ing that the user by the common
owner must have been “appar-
ent, continuous, and necessary.”
The first requirement is a real-
ity; and any user is apparent if a
reasonably careful buyer would
notice it in his inspection of the
premises—such as a water sup-
ply indicated by a pump, or un-
dercover drains by any surface
openings. Of course a merely
occasional use of land is not a
quasi—easement, whereas a rea-
sonably “continuous” user would
be. And the fact that a use is
clearly beneficial is evidence
tending to show that such user
was nhot merely casual. Beyond
this the requirements of a “con-
tinuous” and “necessary” charac-
ter seem to have no meaning.

Easements “of necessity”
have been elsewhere discussed
(p.279).

It has also been noted that
an easement appurtenant passes
with a transfer of the dominant
tenement to which it pertains
under the reference, “with appur-
tenances”; and likewise, the vari-
ous manners in which easements
are lost or destroyed (p. 289).

In feudal England a feoffee of
land was assured of receiving
and retaining full title by an ex-
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press or implied warranty which
assured him of the substitution
of other lands of equal value if
the title failed, for which reason
it is known as a “real” warranty.
This warranty bound the
warrantor’s heir only if he was
named in the warranty, and then
only to the extent that he re-
ceived by descent from such an-
cestor assets sufficient to meet
the demand. No distinction ex-
isted at common law between his
liability on warranties, covenants
for title, or other sealed obliga-
tions (“specialties”) in this re-
spect. Nearly four centuries ago,
however, this warranty was al-
ready supplemented by cov-
enants for title made by the
grantor which were purely con-
tract obligations. As damages
had in 1276 become a remedy
for breach of the old warranty
(namely, the value of the land at
the time of the feoffment) it had
no advantages in this respect
over covenants, and it did have
procedural disadvantages. When
conveyances by deed increas-
ingly displaced feoffments after
the passing of the Statute of Uses
(p. 406), express covenants for
title in the deed increased in the
same measure. This country was
settled at the time when this
change in conveyancing was be-
ing consummated. Moreover
feoffments apparently became
obsolete here long before primo-
geniture, and without both the
old warranty was unworkable.
Thus, we have never known the
latter except, in the earliest co-
lonial records, in the form of a
covenant clause of ostensible
warranty, to which words of cov-
enant came to be added, and
which perforce came to be a mere
covenant for title. But this cov-
enant of warranty is altogether
personal.

The burden of a covenant is
personal, and after the cov-
enantor’s death is enforced, like
any other liability, against his
personal representative; that is,

against his estate. The executor
is bound although not named,
and equally as respects breaches
before or after the covenantor’s
death. The heir of the covenan-
tor was not bound, at common
law, on a covenant unless named.
His present liability (like that of
a devisee or assighee) depends
very largely upon the statutory
provisions for making a
decedent’s real estate liable for
his debts. The benefit of the cov-
enant passes to the personal rep-
resentative of the covenantee if
a breach occurs during his life,
and otherwise to his heirs or de-
visee (as was also true of the
ancient warranty).

It has been remarked before
that warranties are implied in the
sale of chattels, but none, at law,
in the conveyance of realty (p.
202) except in leases for years.
If one takes a quitclaim deed (an
American product grown from
the old release) there are gener-
ally no covenants. If one accepts
any other form of deed one is lim-
ited to the covenants which it ac-
tually contains. But if there be a
contract to convey land, simply,
and a deed proffered be refused,
equity interprets the contract, in
giving specific performance, as
an undertaking to convey by a
deed containing the express cov-
enants for title which are custom-
arily given in the locality. As cov-
enants are mere contracts, spe-
cial covenants of any character
may be framed by the parties if
they desire, but the covenants in
relatively general use are six in
number. The imperfections of
the recording system (pp. 475—
77) leave much room for, and
give value to, the personal liabil-
ity of a grantor which is thus se-
cured.

(1) The covenant of seisin
(that the grantor “is lawfully
seised,” or “has good and suffi-
cient seisin”) has been more or
less construed as meaning sei-
sin merely in the sense of pos-

session. In that sense it was for-
merly equivalent to an assertion
of right to convey, but since an
owner out of possession long
since acquired power to convey
his title, such a (2) covenant of
right to convey has become of
practically no meaning so far as
possession is concerned. It con-
tinues to be somewhat used, but
has little value, for in accordance
with a general employment of
“seisin” to mean title, the cov-
enant of seisin has been inter-
preted in England for nearly
three centuries, and is with rare
exceptions construed in this
country, as a covenant of title
and right to convey. It is evident
that this covenant specifically
refers to the moment of convey-
ance, and might naturally be con-
strued, as broken then. It has,
unfortunately, generally been
construed as broken only then.
Such a covenant, so construed,
is called one in praesenti.

(3) The covenant against
incumbrances (that the title “is
free from all incumbrances ex-
cept” as specified) is another cov-
enant traditionally construed as
limited in operation to the mo-
ment of conveyance. An incum-
brance is any real right in the
land (a mortgage, easement, tax
lien, running covenant, etc.) held
by another than the general
owner; it makes impossible the
transfers of an absolutely com-
plete title, and necessarily dimin-
ishes the value of any estate con-
veyed, but tradition holds it con-
sistent with the conveyance of a
fee simple, and apparently with
the grant of any of the older es-
tates (p. 381).

(4) A covenant for further
assurances means that the
grantor, should the title given
prove imperfect, will perfect it by
additional conveyances. Its op-
eration is therefore prospective.
Unlike all other covenants for
tide, for breach of which dam-



ages are given, this one is
enforcible (being a contract for
conveyance of an interest in land)
by specific performance, and by
it the grantor may be compelled
to buy in and convey outstand-
ing interests of any kind in or-
der to perfect the title already
granted. Properly speaking, it is
therefore a real covenant. Nev-
ertheless, the covenant is little
used.

(5) A covenant for quiet en-
joyment is treated in most juris-
dictions as equivalent in mean-
ing to the (6) covenant of war-
ranty. The former is regularly
implied in all leases. Both are
manifestly prospective in charac-
ter. The former is an undertak-
ing that the grantee shall “qui-
etly possess and enjoy” the land;
the latter is perhaps usually
worded as an undertaking to
“warrant and forever defend the
said premises against the lawful
claims of all persons whomso-
ever,” and is then a covenant of
“general warranty.” It may, how-
ever, be limited, and in some
states almost always is, to one
against the acts of the warran-
tor and his privies, and is then a
covenant of “special warranty.”
Any acts by the grantor or priv-
ies interfering with the grantee’s
possession and enjoyment of the
premises give a cause of action
upon the undertaking. The most
common and most important of
claims of third persons giving
rise to rights under the covenant
is the successful assertion of an
outstanding title paramount to
the covenantee’s. In other words
there must be an eviction, or
what may be reasonably consid-
ered as equivalent thereto; that
is to say, either an actual depri-
vation of possession, including
its reasonable surrender to the
claimant, or a retention of pos-
session at the cost of a reason-
able recognition of the para-
mount claim and its purchase.
The covenantee must act reason-

ably, but he may judge for him-
self, and need not call upon his
covenantor either to settle a dis-
pute or to defend an action.

In England the old law has
been changed, and various cov-
enants for title are implied in ev-
ery conveyance, when some are
not expressly made, unless the
language plainly excludes this
implication. In this country the
quitclaim deed is used when a
grantor is unwilling to give any
covenants, and it would seem
that they might be properly im-
plied in other cases. The old rule,
however, excluding implications,
remains generally prevailing in
the absence of statutes to the
contrary, and these are both few
in number and of limited scope.
In some states statutes expressly
bar implied covenants in convey-
ances of real estate. In others any
statutory short-form deed, when
used (p. 411), implies various of
the standard covenants. In still
others, certain words employed
in any deed (such as “grant, bar-
gain, and sell”) are made by stat-
ute to carry such covenants by
implication.

The damages recoverable for
breach of the foregoing cov-
enants vary with their nature and
with the circumstances. When
incumbrances exist the covenan-
tee is entitled to be indemnified
for the title’s loss of value. He
has a similar claim under the cov-
enants of seisin or of warranty if
he buys in a paramount title. Or-
dinarily his damages for breach
of either of these covenants are
the value of the land when con-
veyed; that is, generally, his pur-
chase price (plus interest), with-
out regard to improvements
made or special losses inciden-
tally suffered; although, if he
loses the land, a local statute
may give him a claim for improve-
ments against the holder of the
paramount title. But there are
many variations, and existing
rules seem by no means to in-
sure perfect justice.

In the above statements no
reference has been made to
other persons than the original
covenantor, his personal rep-
resentative and heirs, and the
original covenantees. It has been
the general rule that since cov-
enants in praesenti can be bro-
ken only at the time of the con-
veyance, the covenant disap-
pears when broken and is re-
placed by a right of action. This,
under the old law, was unassign-
able (pp. 52, 55)—that s, it could
not run. This made all covenants
in praesenti personal to the origi-
nal parties to the conveyance.
Moreover, its assertion is re-
stricted to the period (usually a
few years) allowed by a statute
of limitation. Yet the ultimate
damage may very likely only be
suffered years later, and may be
the total loss of the land, and the
true breach should be regarded
as occurring at that time. That,
however, requires a court to ig-
nore tradition and hold that all
covenants operate prospectively.
A minority of courts allow only
nominal damages for breach of
a covenant of seisin unless there
has been an eviction, and if evic-
tion occurs after recovery of such
damages some courts hold that
a second action for the eviction
is barred. It is clear that these
historical and procedural anoma-
lies may totally deprive of rem-
edy the original covenantee’s
successor who actually suffers
loss. As for non-assignability of
rights of action, that has disap-
peared from the law; though
courts should not be compelled
to rely upon this change in or-
der to do justice, for the policy
of permitting transfers of rights
to bring lawsuits might again
come into disfavor. A better so-
lution of the problem is to repu-
diate the classification of some
covenants as in praesenti and
declare all to be continuing obli-
gations, available to protect any
subsequent grantee when he
suffers the actual consequences
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of the covenantor’s original, but
at the time harmless, breach of
covenant. Had the true nature of
covenants for title not been lost
sight of, this reform would never
have been necessary. Some
courts have accomplished it, and
only the force of mistaken pre-
cedents delays others in follow-
ing.

Itis even clearer that the cov-
enants of prospective operation
are of little value if unavailable
to remote grantees. The law has
here fallen into another funda-
mental confusion. It seems
scarcely doubtful that Justice
Holmes was correct in insisting
that covenants for title are “pure
contracts”—although not like or-
dinary contracts, because their
benefits and burdens run to
other persons than the original
parties, and should have run in
accord with the needs they are
designed to meet; and that they
should never have been confused
with those other contracts deal-
ing with land, the benefits and
burdens of which likewise run to
others than the original parties,
which are known as covenants
running with the land. But con-
fusion was inevitable because
both do, ordinarily, run with the
estate in the land.

Hence, as regards covenants
for title, the idea originated, and
gained regrettable establish-
ment, that there must be an es-
tate with which the covenant can
run. Since a mere possessory
estate is good against the world
generally, a transfer of posses-
sion has been generally held suf-
ficient, and some courts have
held the condition satisfied if the
covenantee takes possession
because of a worthless deed, or
otherwise acquires possession,
even after the grant and cov-
enant, although it is not “trans-
ferred” in the literal sense. On the
other hand, if the grantor has not
even a wrongful possession to
transfer, so that there is an ut-
ter failure of title (covenant “by a

stranger to the title”), there is no
recourse against him by a sub-
sequent “grantee” who needs the
protection of the covenant of
warranty or of quiet enjoyment
(or of seisin, if its classification
as in praesenti could be over-
come). To refuse him relief in
these cases while giving it in
those above mentioned is to
make the covenantor most se-
cure, as critics of the doctrine
have often said, when he is most
at fault.

By allowing a subsequent
grantee to sue because rights of
action have become assignable,
or because a code of procedure
requires actions to be brought
by “the real party in interest,” or
by allowing a damaged grantee
to sue in the name of his grantor
(and so ultimately back to the
name of the original covenantee),
something has been done to de-
classify covenants as in prae-
senti. The great weakness of
these devices is that the viabil-
ity of the original cause of action
endures only for the limitation
period. A few statutes cure the
evil by specific provision. The
only adequate cure, otherwise, is
ajudicial declaration that all cov-
enants for title are made to pro-
tect subsequent grantees in their
right to have the title supposedly
conveyed, and should be avail-
able to them whensoever or how-
soever needed.

In this country certain of the
covenants for title (particularly
that of warranty, but also to a
lesser extent the covenants for
quiet enjoyment, for further as-
surances, and of seisin) were
given a peculiar effect—or at
least it is the theory of the cases
that the effect flows from the cov-
enants. If one gives a warranty
deed purporting to convey land
that one does not own, and af-
terward acquires the title, this is
held to pass immediately to the
original intended grantee. In
about a third of the states this is
now statutory law.

Discussions of the principle
apparently confound several dis-
tinct doctrines. It is not at all a
matter of estoppel by deed. It
probably originated in two doc-
trines of the ancient law. One was
a personal rebutter raised by feu-
dal warranty, which prevented
the warrantor or his heirs from
setting up the after-acquired title
against those to whom he had
earlier purported to convey it
with warranty. But this was not a
conveyance; such an effect the
ancient warranty never had. It
did, however, go far beyond im-
posing upon the heir mere liabil-
ity in damages for breach of his
ancestor’s covenant. The other
was the fact that feoffments,
fines, and recoveries did at com-
mon law actually pass an after-
acquired title by direct operation
of law, and the same was true of
leases. But even though these
rules may be the source of the
doctrine, the covenants for title
do not suffice to explain its
present operation. In England the
original intended grantee merely
holds an equity to have the es-
tate when later acquired by his
grantor. In a suit for specific per-
formance a personal rebutter
raised by the covenants would be
useful; and, independently of
that, the covenants are evidence
of the intent of the deed. In fact,
the doctrine of title by estoppel
is applied in this country “not
only where all remedies growing
out of warranty or of covenant
are wanting, but where, in the ab-
sence of covenants, it is made to
depend upon intention, indi-
cated by recital or otherwise.”
Such cases are numerous. In
short, the doctrine seems to be,
as in England, that of an equity
to have an effective conveyance,
which attaches to the newly ac-
quired title, and the courts of law
are administrating equitable
principles which here, as else-
where, have infiltrated into the
body of the non-equity law. The
doctrine is really not one of es-



toppel or of covenants.

If an equitable doctrine, how-
ever, it is marked by inequities.
The new title is put into the
grantee regardless of intervening
claims of bona fide purchasers-
on the theory that they cannot
be “purchasers,” the title passing
instantly from the grantor, who
has therefore nothing to convey;
or, in some states and under spe-
cial circumstances, a court of eq-
uity forces it upon him, enjoin-
ing the alternative remedy of
damages.

A will is an instrument by
which an owner of property dis-
poses of it by provisions that
take effect upon his death. Ref-
erence has already been made (p.
163) to the fact that only public
policy permits this; a policy
which has varied in the past and
may change in the future. A man
may dispose of all his property
by will or only of a part. Although
the statutory provisions by which
the law distributes an intestate’s
property are believed to repre-
sent sound public policy, never-
theless the courts, m construing
a will, constantly assume (with
very important results) that its
maker intended thereby to dis-
pose of all his property. This is
probably a just appraisal of hu-
man nature, and an attribution
to testators of the judges’ own
sentiments.

A will passes both real and
personal property. The testator
frequently refers to it as his “last
will and testament,” because an
instrument disposing solely of
personalty was long known as a
testament, and one disposing of
realty— which, as earlier noted,
became possible only in 1540,
and then to a limited extent (p.
163)—was known as a will. Tes-
tamentary gifts of personalty are
“bequests” or “legacies,” and gifts
of land are “devises.”

Today, a will speaks as of the
moment of death. Consequently,

its general provisions (that is,
gifts of “all” the testator’s land
or personalty, or “all the rest and
residue” of his estate) as distin-
guished from gifts of specific
property, pass both property
owned at the moment the instru-
ment is executed and property
acquired thereafter. In a fourth
of our states statutes declare
that it passes property to which
the testator is entitled at death;
but the same is doubtless true
in other states as a matter of con-
struction. In an equal number of
states statutes declare that the
intent to pass after-acquired
property must affirmatively ap-
pear; but this, likewise, is appar-
ently only an affirmation of the
unenacted law’s requirement. A
will did not at one time pass af-
ter-acquired property, and the
rule that it does was established
for personalty and realty at dif-
ferent times. Problems still re-
main in the law that originated
in these distinctions.

The line between wills, oper-
ating at death, and deeds, oper-
ating during life, is one that is
not always easy to draw (p. 426).
The effectiveness of each de-
pends upon intent, and this re-
quires mental capacity to per-
form the particular act of convey-
ance or testation in question, the
expression of free volition (un-
controlled by duress, fraud, or
undue influence), and its expres-
sion in such manner that the
court called upon to give it ef-
fect can do so with reasonable
regard to legal rules. At least
until very recent times, however,
courts have been much less tech-
hical in dealing with a testator’s
language than in dealing with the
language of deeds. Each, like-
wise, may fail in whole or part if
the property is needed to satisfy
creditors, and the transfer of the
property is executed under cir-
cumstances which are regarded
as making it a fraudulent attempt
to evade their claims.

These brief generalities cover

a multitude of difficulties. Count-
less wills are contested by ag-
grieved relatives who allege that
the testator was mentally incom-
petent. Foolish statements have
been made by courts that it re-
quires more or less competence
to make a will than to make a
contract or commit a crime, to
which acts mental capacity is
likewise a prerequisite. That de-
pends upon the nature of the
contract, crime, or will in ques-
tion. A particular will of a particu-
lar individual is to be considered.
It may be only the words, “Every-
thing | have to Mary.” It may dis-
pose of a great estate, accord-
ing to a complicated plan of
present and future gifts, abso-
lute or conditional in nature, with
many specific legacies or devises.
The competence required must
depend upon these circum-
stances. The general re-
quirement is that the testator
must have had the power to re-
call to mind (not proof that he
did) the “natural” objects of his
bounty, in particular his children
and other near relations (or pos-
sibly others who have lived with
or specially befriended him),
whom he may disregard but or-
dinarily does not, and must have
had a reasonably intelligent
grasp of the task confronting
him. Proof of true general insan-
ity is a disproof of testamentary
capacity. On the other hand a
valid will may perfectly well be
made by one who is eccentric in
various ways, holds queer beliefs
on many subjects, or is even the
victim of delusions, provided the
last do not directly relate to his
acts as a testator—as, for ex-
ample, when he wills money for
the maintenance of cats because
he believes them to be the rein-
carnation of the souls of his dead
sisters.

Many wills are also contested
on the ground that the maker
was subject to undue influence.
This is very difficult to prove or
disprove, but the instrument, if
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properly executed, will stand
unless the undue influence be
proved. Admonitions, entreaties,
continual reminders of moral
duties, such as are naturally
made by those who hope for gifts
constitute neither duress nor
undue influence. Even if a will is
made to satisfy them (it may be
changed), and for the sake of
peace, it is valid if voluntarily and
deliberately made for that end.
Undue influence and fraud run
together; either may be regarded
as a form of the other. Neither
has here any other meaning than
that neither is present so long
as the testator’s own volition can
be regarded as operative. If, for
example, a man lives with a
woman as his wife, though in fact
the marriage ceremony was in-
effective, and wills his property
to her as “my beloved wife,” the
intimacy of cohabitation is not
fraud or undue influence if the
gift is made because he loves
her, not merely out of a sense of
obligation to her as supposedly
his wife, even though she knows
the truth of their relationship.
In order to exclude “fraud
upon the testator” through pa-
rol evidence of testamentary
gifts, all wills, save for exceptions
noted below, are required to be
in writing, and to be executed
with the formalities required by
statute. The statutes of our vari-
ous states differ infinitely in de-
tails, and a brief statement of
their requirements is impossible.
In almost all states they are iden-
tical for gifts of realty and of per-
sonalty. It may safely be said that
a will executed as follows in the
state of the testator’s legal resi-
dence would almost everywhere
be valid. The will should be writ-
ten, if possible, on a single sheet
of paper, folded if necessary, and
if folded the pages should be
used in their physical order. This
avoids possibilities of substi-
tuted sheets, and the difficulty
of integrating into one instru-
ment separate papers, which

cannot be fastened inseparably
together and whose history as a
whole may not be provable. But
in almost all our states extrinsic
documents may be incorporated
into the will if then in existence
and if referred to with sufficient
particularity to identify them sat-
isfactorily, and if their history
(like that of the will) excludes
substantial danger of alteration
or substitution. The testator then
should declare that he is execut-
ing his will (“publication”), and
request attention to his acts. He
should then sign at the end,
which will be both the place
where his act of composition and
writing cease and also the point
farthest removed from the be-
ginning of the composition. He
should sign in the presence of
his witnesses or acknowledge his
signature to them. If he cannot
write, another must sign for him,
in his presence and by his ex-
press direction; and preferably
his name, although a mark (and
therefore any other substitute
which they can testify was used
to identify him as the signer) is
sufficient. The person signing for
the testator should sign as an ad-
ditional witness. The witnesses
should then sign in the presence
of each other, three (though re-
quired by only a sixth of the
states) being safer than two. No
person who is a donee under the
will or whose spouse is a donee
should be a witness. In various
states not all the foregoing acts
are necessary. But if performed
they avoid various questions con-
stantly arising in litigation. Some
of these are: Must the witnesses
know the nature of the instru-
ment?— publication or acknowl-
edgment of the instrument as a
will is required in about a third
of the states. What is the end of
the will, at which, in a third of
our states, he must sign?— it
does not matter if the physical
and the literary end coincide. Do
the witnesses “attest” the
testator’s act of signing his hand-

writing, or the general progress
of the transaction?—they can tes-
tify to all if they identify the in-
strument as one that they saw
prepared. Do they attest by tak-
ing mental note or by subscrib-
ing ?7—in any event, in more than
five sixths of the states they
must subscribe, and thus they
identify the document.

At common law a will dispos-
ing of realty was not effective
unless it satisfied the require-
ments of the state wherein the
land was located; whereas a will
disposing of personalty was re-
quired to satisfy the require-
ments of the law of the testator’s
domicile at the moment of his
death. These requirements are
codified in the statutes of, appar-
ently, only nine states. In the
other states these rules have
been greatly modified by statute.
There is, in them, a good chance
that either realty or personalty
therein located will pass by a will
which satisfies the law of the
place of execution. And half of
all the states will give effect to a
will that satisfies the re-
quirements of either the state
where executed or the state of
the maker’s legal residence.

A codicil implies an existing
will, to which it is a supplement.
In general it has the effect of
redating the will to which it re-
fers as of the codicil’s date; so
that it validates an ineffectively
executed will, or, if extrinsic
documents referred to in a valid
will were not successfully incor-
porated because not then in ex-
istence, they are successfully
incorporated if in existence when
the codicil is executed. However,
the redating is not applied for all
purposes. In general an instru-
ment is not a will unless it con-
tains provisions disposing of
property (and the same is true
of a deed), for such is the in-
tended nature of a will. In gen-
eral, too, a codicil is a will,
though merely ancillary to and
in aid of another. But a codicil



that merely names an executor
has been held to be a will; it
would seem, properly.

No court of probate or equity
has an admitted power, aside
from statutes, to correct mis-
takes in wills, and statutes con-
ferring such jurisdiction exist in
only an eighth of our states. How-
ever, without statutory authority
very many mistakes are cor-
rected by indirection under the
guise of constructions of the lan-
guage used.

In more than a third of the
states (southern and far-western)
most of the ordinary require-
ments for the execution of wills
are inapplicable to one which is
wholly in the testator’s handwrit-
ing (“holographic”). Oral wills of
personalty (but in all save one
state of personalty only) are also
possible in two-thirds of our
states, and in others as respects
soldiers and sailors, for the dis-
position of small amounts. Such
gifts must be declared to several
witnesses who commit them to
writing shortly thereafter (“nun-
cupative wills”).

Properly speaking, no instru-
ment is a will until its maker is
dead, leaving it as the last ex-
pression of his volition re-
specting the disposition of his
property after death. Had it been
possible to confine the word to
this meaning, there would be no
revocation of wills, merely de-
struction of drafts; and no ques-
tion whatever of revoking and
then reviving a will. But the
courts, like laymen, give the
name will to anything formally
prepared as a will

Hence, a will may be revoked,
by destroying it, or by acts fall-
ing short of destruction but sug-
gesting, and supported by ad-
equate evidence of accompani-
ment by, the withdrawal of tes-
tamentary volition, as by incom-
plete burning, partial tearing, or
by writing across its face “can-
celled” or words of equivalent
meaning. It may also be revoked

by a later will or codicil with a
clause revoking earlier wills, or
by one without such a clause but
whose provisions are wholly in-
consistent with those of the first.
If not wholly inconsistent, the
two instruments are treated as
constituting, together, one will,
and effect is given to both so far
as possible, the later instrument
prevailing when they conflict. In
five sixths of our states a will can
also be revoked by a later writ-
ing; even though not a will (for
lack of dispositive provisions),
which is executed as a will is
executed and declares the revo-
cation. In an equal number of
states it is necessary to revoke a
will and codicils separately—that
is, revocation of the former does
not necessarily revoke the latter;
and the same is true of duplicate
copies—it is unsafe to leave any
one in existence.

Once revoked, a will can only
be revived, in a score of states,
by formal re-execution. In the
others there is a welter of con-
tradictory views as to whether
the revocation of a revoking in-
strument restores testamentary
intent and validity to the one that
had been by it revoked. The only
safe way for a testator lies in re-
execution. Itis the cases in which
he fails to do so that come be-
fore the courts.

Wills are often revoked, or
their operation curtailed, by law
because of changes in the cir-
cumstances of their makers af-
ter their execution. The will of
either a man or a woman is “re-
voked,” under statutes, by mere
subsequent marriage, or at least
defeated to the extent necessary
to provide for the other spouse,
in over half of the states; and
under common law principles
both are voided (under slightly
different circumstances as re-
spects the man’s) in other states.
Children born before the will but
unmentioned in it, children born
thereafter, and children born
posthumously are protected by

statutes in many cases; the will
being modified to the extent
which provision for them re-
quires.

In nearly two-thirds of the
states revocation of individual
clauses or words of a will is al-
lowable by any of the methods
by which the whole will is revo-
cable. This power is generally
based upon interpretation of
statutes which in terms merely
forbid partial revocation other-
wise than in the manner indi-
cated. In other states partial re-
vocation by subsequent instru-
ment is allowed, but not by mere
physical change of the original
instrument.

Women, single or married,
have the same testamentary ca-
pacity as men. Testamentary age
varies from the age of fourteen
to twenty-one; it is different in
many states for men and for
women, in some it is different for
realty and for personalty, and in
a few it varies for single and for
married persons.

The rules referred to above
regarding children, and the re-
cent great increase in inheritance
taxation, indicate a plain ten-
dency to restrict freedom of tes-
tation. However, the above stat-
utes regarding children do not
apply if the will evidences by
mention or otherwise an intent
not to provide for them, unless
possibly in twelve states (includ-
ing Louisiana, where the civil law
there prevailing makes this a
certainty) some actual provision
must be made for the after-born
child. In general a father may dis-
inherit his children.

Wills are used only by per-
sons whose property is of con-
siderable value. Only a very small
fraction indeed of the population
die testate. The average of es-
tates left by intestates is also
very small.

Statutes in every state regu-
late the devolution of property
whose owner dies intestate. In a
third of our states separate stat-
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utes regulate the “descent” of re-
alty to the heirs, and the “distri-
bution” of personalty among the
next of kin, of the decedent.
Since primogeniture and distinc-
tions between males and females
disappeared, there has been little
distinction between heirs and kin
as beneficiaries, and little reason
for separate statutes regarding
them, or for such differences as
the statutes preserve. Such dif-
ferences, and also such antiqui-
ties as ancestral property still re-
main, however, in some states.
An infinitude of distinctions ex-
ists as respects the fractional
shares given to identical benefi-
ciaries in standardized family
situations, the ascendants who
are allowed to share, the treat-
ment of mother and father, of
relatives of the half-blood, of
adopted and illegitimate chil-
dren.. As regards such children,
special statutes provide in some
states that they shall be under-
stood as included, or prima fa-
cieincluded, when testamentary
provisions are made to “chil-
dren.”

Not much has been done to-
ward modernizing the law of in-
testacy. Abundant legislation,
and rather generous treatment
thereunder, of husband and wife
as statutory heirs, and a plain
tendency somewhat to limit (but
as yet not greatly) the power to
disinherit children, have been the
two most notable trends in re-
cent decades.

A person may, in disposing
of his property by deed or will,
give to another person by proper
words in the instrument an au-
thority later to alter or to supple-
ment the dispositions which he
himself provisionally or partially
makes. This authority is a power
of appointment. Its existence is
evidently dependent upon our
law’s unique provisions for the
division of ownership among the
holders of a series of estates (p.

182). The exercise of such pow-
ers involves the creation of es-
tates in futuro, or the cutting
short of existing fees simple in
land or absolute titles to person-
alty, which (as regards land)
could not be done before the
passage of the statutes of uses
(1535) and of wills (1540); and
the idea is consequently preva-
lent that powers only became
possible after their passage. In
fact, however, powers existed
much earlier. The scope of their
operation was merely vastly en-
larged by those acts in making
possible appointments operative
by way of executory limitations;
and it has already been seen that,
as regards deeds (for as respects
wills there has never been a
doubt), any dispositions of prop-
erty effected by way of uses
should in this country be pos-
sible by employing deeds oper-
ating independently of uses (p.
412).

Their exercise is no more ob-
jectionable, as regards the inter-
ests thus cut off or modified,
than are executory limitations
otherwise created. On the other
hand they have the very great ad-
vantage to the donor of the
power who may (in particular)
wish to provide for children and
grandchildren, of permitting him
to choose a person in his con-
fidence (the donee of the power)
who can in the future, usually
after his death, make such alter-
ations of the original disposi-
tions or such provisions supple-
mentary thereto, as births or
deaths, marriages, financial
gains or reverses affecting the
objects of his bounty, or further
evidences of their aptitudes or
character, may dictate. Although
the desirability of powers has
sometimes been denied, their
employment in this country, un-
til recently slight, is rapidly in-
creasing. One enthusiast has
declared, justifiably it would
seem, that “the power of appoint-
ment is the most efficient dis-

positive device that the ingenu-
ity of Anglo-American lawyers
has ever worked out . . . the an-
swer to more of the problems
that face the draftsman of wills
and trusts than any other de-
vice.”150On the other hand, more
than a century ago, the revisers
of the New York statutes de-
clared of the abstruse common
law doctrine of powers (displaced
in only a few of our states by sim-
pler statutory systems) that it
was “probably the most intricate
labyrinth in all our jurispru-
dence.”'®

Nothing of its intricacies can
here be referred to.

A power is “general” if the
donee may appoint to anyone,
including himself. It is “special”
if appointees must be members
of a particular class (such as “chil-
dren”). The power may be un-
qualified as respects the estates
that may be given to appointees,
or it may be conditioned; and the
appointments may be condi-
tioned or unconditioned as re-
spects the estates actually given.
Thus, extraordinary flexibility is
possible in schemes by which
property is disposed of.

A power may be exercised
(and of course best) expressly. It
may be exercisable by deed only,
by will only, or by either. It may
be exercised, if so intended by
its creator, by an instrument ex-
ecuted earlier than that which
creates the power. It may be ex-
ercised by implication. This very
easily gives rise to litigation. The
commonest question is whether
a general power has been exer-
cised, without specific reference,
by a general bequest or devise,
or by a residuary clause of the
donee’s will. In various states
this is, by statutory declaration,
an exercise. The majority rule in
the absence of such a statute,
though with much division of
opinion, is that there is no exer-
cise unless intent affirmatively
appears to exercise it. Since the
statutes mentioned are reactions



against this view, the tendency
is evidently against its mainte-
nhance.

Equity has played an impor-
tant part in litigation concerning
the exercise of powers. Al-
though, as above noted, con-
ditional appointments may be
permissible, in general a power
is only exercisable uncondition-
ally and strictly according to its
terms; moreover, the confidence
reposed in the donee of a spe-
cial power is of a fiduciary char-
acter. Consequently, courts of
equity rather closely control the
acts of the donee. Thus, if the
appointment is merely “exces-
sive”—that is, transcends the
power conferred (as when a
power is to appoint among chil-
dren and an appointment is
made to the issue of dead chil-
dren)—the excess is void. But if
the appointment is made under
a bargain for the donee’s own
economic benefit (as upon con-
dition that his debts be paid by
the appointee), or otherwise es-
sentially for his own ulterior pur-
poses, it is voided as being “a
fraud on the power.” If the do-
nee holds a special power (as, for
example, to appoint the remain-
der following his own life-estate)
and the donor fails to limit the
remainder in default of appoint-
ment, the class of possible ap-
pointees are said to be entitled
to have the power exercised (or
a trust is said to exist in their
favor), and if the donee dies with-
out appointing, a court of equity
will exercise the power.

It has been noted as a rule
sustained by the great weight of
authority that powers to dispose
of property, given to a person
holding a limited estate therein,
do not enlarge that estate. The
power is not property. Neverthe-
less, property subject to a gen-
eral power may be property of
the donee for purposes of taxa-
tion, and assets for his creditors.
On strict theory, under the older
law, even property subject to a

general power was not the
donee’s assets even when he
exercised it, if he appointed to a
stranger, for he had no title ei-
ther before or after he made an
appointment. But the pressure of
the taxing power, and a general
policy in favor of compelling a
man to pay his debts (notwith-
standing the increase of spend-
thrift trusts—p. 387), coupled
with the fact that the holder of a
general power can appoint to
himself and is therefore morally
obligated to do so in order to
satisfy creditors, have repudiated
that theory and led to results,
both as respects taxes and insol-
vency, which ignore the theoreti-
cal nature of the power. Under
most of the state taxation stat-
utes such property is taxed as
though it were owned outright
by the donee. Under most of
them, also, it is included in a
decedent’s estate, for purposes
of inheritance taxation, regard-
less of whether it passes as a re-
sult of exercising the power or
because the donee fails to exer-
ciseit. Likewise, even the special
hature of the power is more or
less ignored. The Federal estate
tax statute, however, applies
only if the power is general and
has been exercised. The Federal
principle applies to any testa-
mentary exercise of a general
power, and to any exercise by
deed under which the appointor
retains a life enjoyment for him-
self or for another person whom
he reserves the right to name.
Moreover, the principle appli-
cable to general powers, what-
ever it be in a given jurisdiction,
may be held applicable to a
power under which possible ap-
pointees are not clearly a defi-
nitely limited class. Such inclu-
sive words as “relatives” or “chari-
ties” are dangerous.

Aside from possible excep-
tions in the foregoing special
cases of taxation and creditors’
claims, upon the exercise of a
power the appointee (unless stat-

utes have altered the common
law) takes title from the donor,
not from the donee. Thus if A
devises to B in fee for such per-
sons or purposes as he shall ap-
point, and in default of appoint-
ment to B and his heirs, and B by
will appoints to C for life, remain-
der to C’s children, these are
read as the provisions of A’s will.
B’s wife has no dower, because
of B’s relation to the property. If
the donee appoints by will, and
this is done as a stranger to the
title (the power collateral), in fa-
vor of another stranger, the ap-
pointment is not a devise or
legacy of the appointor and is not
taxable as such, since it is a gift
to the appointee from the donor
of the power. And if property is
located in state X, where its
owner is domiciled, and he by will
gives the power to a resident of
state Y, the latter state cannot
tax the property upon his exer-
cise of the power, even though
he subjects it to the payment of
his own debts; for X controls the
property within its borders, and
by its law the donee’s appoint-
ment is read as a provision of the
donor’s will made in X.
Validity under the rule
against perpetuities (except, ap-
parently, in one state) is likewise
determined by reference to post-
ponement of vesting from the
moment of A’s death—that is,
from the time of the power’s cre-
ation, and not the time of its ex-
ercise. But, first, a gift “in default
of appointment” is (by long hold-
ing) a vested gift, free from the
rule; and the actual appoint-
ments above supposed are also
valid if C was living when A died.
There is a doctrine that per-
formance of a power given by A
to B may be delegated by B to C,
and so on. Suppose, then, that A
leaves property to his son B for
life, remainder to such of B’s chil-
dren as B shall appoint, and gives
authority to B to delegate the
power—and B appoints similarly
to C and his children—and so on
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with C and D. It is then appar-
ent: first, that no Federal trans-
fer tax is paid except the first
time, the successive powers be-
ing all special; second, that the
estate is tied up more tightly
than by a strict settlement (p.
192). Moreover, it is authorita-
tively estimated that if the suc-
cessive donees choose astutely
(but perhaps also very luckily) the
lives by which to satisfy the rule
against perpetuities (all of which
must have been jn esse when A
died) the limitations under A’s
will can be stretched over a pe-
riod of more than a century. Af-
ter that, a fresh start must be
made.

Powers may be employed to
turn many hard corners in the
law. Their future probably holds
a large measure of control or cur-
tailment.

Reference has earlier been
made (p. 74) to the growth of
creditors’ rights against the
property of their debtors, and the
remedies by which those rights
are made effective.

Creditors also have rights in
some cases to proceed against
property of which their debtor is
no longer owner. Title transfers
of both land and personal prop-
erty are subject to cancellation
on behalf of creditors under doc-
trines regulating fraudulent con-
veyances. They originated,
substantially, in two statutes of
1570 and 1584—which pro-
tected, respectively, existing and
subsequent creditors—that were
part of the common law of our
colonies. Independent legislation
on the subject began in this
country in colonial times and
exists in all the states. Moreover,
a Uniform Fraudulent Convey-
ances Act prepared by the Com-
missioners on Uniform State
Laws has been adopted in
twenty-one states.

A conveyance is not fraudu-
lent unless made gratuitously or

for inadequate consideration and
with an intent to delay, hinder or
defraud creditors. The intent is
a question of fact, determinable
from the circumstances, except
in certain cases in which, at least
under the Uniform Act, the con-
veyance is inherently or neces-
sarily fraudulent. Under that Act,
also, “conveyance,” “creditor,”
and “debt” have very broad mean-
ings.

The statutes, following that
of Elizabeth, generally declare a
fraudulent conveyance “void.” In
fact it is valid between the par-
ties, and until it is annulled by
action of a creditor (or perhaps
until notice is had of the initia-
tion of a creditor’s suit for that
purpose) it binds third persons,
such as warehouse-men, whose
position is one of privity and sub-
ordination to the principals. By
the weight of authority, also, a
creditor’s judgment secured af-
ter the conveyance is not a lien
on the land. By the weight of au-
thority neither legal nor equi-
table remedies are allowed, how-
ever, for enforcement of execu-
tory portions of the transaction
of which the conveyance is a part.

The conveyance is merely
voidable by creditors. A creditor
may be estopped to attack the
conveyance if he has recognized
it by some unequivocal act upon
which others have relied or may
still rely. Otherwise he may at-
tack it, but it stands unless at-
tacked; and the right to avoid it
is not one that can be assigned.
The creditors of the fraudulent
grantor are protected if they act.
But if, while no such creditor at-
tacks the conveyance, creditors
of the grantee secure a hold
upon the property by attach-
ment, levy, or in bankruptcy pro-
ceedings, such actual seizure
gives them priority over the in-
active creditors of the grantor.
This, however, is not because of
estoppel, but because they have
gained a real or substantive right
in the property prior in date to

any move by the grantor’s credi-
tors to acquire such.

Itis general creditors who are
protected; that is, (subject to
slight qualification below) those
who have ‘no lien upon the
debtor’s property otherwise than
through a judgment based upon
his personal liability, or, in addi-
tion, an execution issued pursu-
ant thereto. But a secured credi-
tor, though disqualified to attack
a fraudulent conveyance so long
as his lien upon specific property
of the debtor presumptively does
secure him, becomes a general
creditor after exhaustion of that
security, and with the right to
share as such in general assets.
The creditors of the fraudulent
grantor who are protected, may
be either present or subsequent
creditors. They are “present”
creditors if their rights had ma-
tured before the conveyance;
“subsequent,” if their rights ma-
ture thereafter. The Uniform Act
explicitly recognizes the former
as having the privilege of enforc-
ing their rights against the prop-
erty by remedies either legal or
equitable in nature; and the lat-
ter as having equitable remedies
immediately available. The legal
remedy is to levy directly upon
the property as an available as-
set (or—which is very rarely
done—sue the transferee for
damages if he acted collusively
with the debtor). It is evidently
possible to say that such proce-
dure assumes the “voidness” of
the conveyance, but it is equally
possible to say that the levy is
merely the means by which an
“avoidable” transfer is avoided. If
the property is land in one of the
very few states where an execu-
tion against land is not allowed,
a creditor holding a judgment
secured after the fraudulent
transfer resorts to equity to have
the conveyance nullified, and
forecloses the lien then acquired;
whereas, if his judgment lien an-
tedated the transfer he merely
forecloses his lien. If the property



is intangible personalty the rem-
edy will necessarily be equitable
in nature, unless under a statute.
The equitable remedies allowed
the subsequent creditor by the
Uniform Act are to restrain dis-
position of the property (and have
a receivership if necessary), and
to have the conveyance annulled.

The Uniform Act does not re-
quire the attacking creditor to
have secured a judgment. Where
that Act is not in effect the states
are divided as to whether there
must be a judgment only, or also
execution issued, or even execu-
tion returned as unsatisfied. At
least a judgment is required by
the great majority. By traditional
view, mere creditors have never
been regarded as holding a le-
gal real right, or substantive in-
terest, in their debtor’s property,
and equity has never in this field
done more than aid in the en-
forcement of the legal right
which a judgment creates. To-
day, a judgment seems essential
in a Federal Court sitting in a
state requiring it. But this is per-
haps inconsistent with the allow-
ance of attachment or injunction
to prevent the consummation of
a fraudulent conveyance, or to
prevent a possible second trans-
fer to a bona fide purchaser dur-
ing suit against the debtor (pen-
dente lite), and probably in con-
sequence of this inconsistency
ten states do not require that the
creditor shall have reduced his
claim to judgment.

The object of all proceedings
in aid of creditors is to put them
in the place of the debtor, and
therefore any property that he
could transfer is included in the
assets available to them (p. 184),
provided it be not (like the home-
stead, tools, etc.—p. 76) exempt
from liability for debts. Although
choses in action were not origi-
nally subject to levy, they have
been so for a century or more, and
come within the fraudulent con-
veyance acts of most jurisdictions.

It is a mistaken idea, occa-
sionally encountered, that the
recording system is some sort of
an expansion of the doctrine of
fraudulent conveyancing, or
originated in the doctrine of
Elizabeth’s statutes above re-
ferred to (p. 461). Without any
doubt it was realized from the
beginning that the recording of
conveyances was a substitute for
feoffments (p. 408); that is, was
a new method of eliminating se-
cret conveyances. It must from
the outset have been realized,
since the fact was patent, that it
was a vastly improved substitute
for livery in its publicital aspect,
long before the passage of the
English Statute of Frauds in 1677
made the charter of feoffment a
feoffment deed that displaced liv-
ery of seisin (pp. 406-07). Our de-
veloped recording system of to-
day protects in some jurisdic-
tions, and in others does not pro-
tect, creditors of one or another
class, but this was not all an ob-
ject of our earliest statutes. The
object was to protect a subse-
quent grantee against a dishon-
est grantor and his earlier
grantee to whom he had given
title by an unrecorded and secret
conveyance. This second would-
be acquirer of the title is called,
as laymen would call him, a “pur-
chaser”; butitis clear that in law
his position was very near that
of a creditor from whom a debtor
wrongly withholds a definite sum
of money, the purchase price
paid for a title that fails. Even if
the law had not very early, by the
remedies conceded to him, ac-
cepted that theory, he must have
come to be generally thought of
as a creditor. For that reason,
among others, it was from the be-
ginning a certainty that in time
the protection given to “purchas-
ers” should be extended to credi-
tors. Although, incidentally,
creditors have been given
considerable protection under
the recording acts, they receive

it on a totally different theory
than that which underlies the
doctrine of fraudulent convey-
ances, having nothing to do with
an intent to hinder or defraud
them. The ancillary con-
sequences of the two doctrines
are therefore different.

They differ also in that the
recording system, unlike the doc-
trine of fraudulent conveyances,
is very largely confined to land.
In the case of an ordinary sale
unaccompanied by transfer of
possession the common law
made the separation of title and
possession evidence of presump-
tive fraud. Legislation making
such sales invalid against subse-
quent purchasers or creditors
unless the bill of sale was re-
corded began a century ago. Ex-
cept in a few states, however,
there was still no such specific
legislation before the introduc-
tion of the Uniform Sales Act
thirty years ago, although in
some other states, by statute or
judicial decision, the common
law rule had been altered by
making the presumption of fraud
conclusive when delivery was fea-
sible. There is no need to record
true pledges, because in them
the possession of the pledgee
gives notice. But by abundant
legislation, much of it old, unre-
corded conditional sales or chat-
tel mortgages were made ineffec-
tive against subsequent purchas-
ers and creditors. This was gen-
erally true of both, but not al-
ways, since the statutes some-
times dealt differently with them,
either because legislation was of
different dates or because in
some states the former is a con-
veyance of title, and the latter
creates merely a lien. Under the
Uniform Conditional Sales Act
the distinction disappears, since
either instrument is ineffective
unless recorded; unless, indeed,
that result is avoided when no-
tice is given by the actual trans-
fer of possession to the vendee
or mortgagee. An anomalous
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“pledge,” without transfer of pos-
session, is similarly treated. The
creditors protected under all this
legislation are judgment or at-
taching creditors. It is, in general,
limited in application to corpo-
real chattels, but the tendency in
recent decades has been to in-
clude choses in action within its
scope; Bailments are almost no-
where included.

The recording system is the
product of three centuries of ex-
perience. All the colonies had re-
cording acts before the Revolu-
tion, and perhaps half of them
before 1700. Public land records,
probate and other judicial
records showing transfers by
devise or descent (the few that
are revealed by public records—
p. 476) or by decree of court, and
recorded conveyances of title
constitute together a vast mass
of undigested, unsummarized,
relatively inaccessible materials
for the history of titles. It has
been seen that recording is not
essential to the effectiveness of
a deed as such, and but for its
special effects now in question
the deeds recorded would be no
more than a collection of private
documents in official custody.
Under the recording acts a deed
still binds the parties to it and
their privies (heirs, devisees, and
assigns), and also such persons
as are not protected by the policy
of the recording acts. But by that
policy, and by the official char-
acter of its recording and cus-
tody, it acquires qualities of a
document partly private, partly
public. By their combination,
proofs of land titles and their
conveyance are made to depend,
virtually without exception, upon
what is discoverable by searches
in the record office.

The statutes vary greatly in
details, but with respect, prima-
rily, to three matters. The first is
the time of filing. In some states
the grantee is given a limited
time to record before which his
title cannot be cut off by a sec-

ond transfer to a bona fide pur-
chaser for value. In most states
such a purchaser is protected im-
mediately against the first con-
veyance unless recorded. The
second is the nature of the in-
struments that are recordable.
The omissions under this head
will be noted below as a defect
of the existing system. Positively
speaking, there seems to be a
very general agreement in per-
mitting or requiring the record
of “practically all instruments by
which either a legal or an equi-
table title may be conveyed or
incumbered; also, instruments
modifying, assigning or releas-
ing mortgages thereon.”!”

This indication of the general
nature of instruments which are
regarded as needing the protec-
tion of the acts likewise indicates
the persons who are protected.
In the earliest American statute,
the Massachusetts Act of 1640,
it was provided that the unre-
corded instrument should be in-
effective “against any other per-
son,” and this or similar language
was formerly more common in
the statutes than it is today. At
an early date, however, it became
a settled policy to construe all
acts, however worded, in the ab-
sence of a broader meaning ex-
pressly stated (that is, if pos-
sible), as protecting “purchasers”
only: also, though the broad
phrases above quoted would
cover prior purchasers, only sub-
sequent purchasers; and again,
purchasers who give value, and
give it in innocence of the prior
unrecorded instrument. For an
original protection of all persons
there was substituted protection
of equity’s favorite, the bona fide
purchaser for value. These were
manifestly changes of the most
fundamental character, and pos-
sibly they originated in judicial
legislation; we do not know
enough of colonial legislation to
be certain. At all events, later
statutes adopted them. Still
other characteristic limitations of

the system resulted from
interpretations of the word “pur-
chasers.” All creditors were
necessarily excluded (unless in-
cluded explicitly in addition to
“purchasers”) because they hold
no real rights in their debtor’s
lands; for even the so-called
judgment “lien” of a creditor is
hot one that gives a claim to spe-
cific property. Assignees for
creditors stood on the same foot-
ing. Nor could persons taking
property by devise or inheritance
be classed as purchasers (cf. p.
ll). Finally, the subsequent pur-
chasers who are protected are
purchasers from A, and they are
protected only against unre-
corded transfers made earlier by
A, but only after he became the
record owner of the land. In other
words, nobody can claim protec-
tion as a purchaser of the land
from one who is a stranger to the
title by or through which A claims
it, whether that be good or bad;
nor as a purchaser from some-
body who appears on the record
actually to hold the very title
claimed, and assumedly con-
veyed, by A. The law provides
other facilities for the trial of
such rival claims. The recording
acts are not concerned with
them.

Purchasers include, of
course, the transferees of any
estate in the land, from leasehold
to fee simple, possessory or non-
possessory; also, very generally,
mortgagees and assignees of
mortgages; persons who by re-
demption from such or other
incumbrances are subrogated to
the rights of the former holders
of those interests; and buyers at
execution and judicial sales. In
only a third of the states are
those protected “purchasers” to
the exclusion of creditors, the
latter being protected in two
thirds. But their protection is
subject in some states to their
first recording their judgments
or execution; or to the require-
ment that the judgment debtor



be the record owner of the land.
In practically all save three or
four of the states protecting
creditors, also, they must be
without notice, either by statu-
tory requirement or (where that
requirement exists as regards
“purchasers”) by judicial holding
and on the question whether
possession of the land by the
grantee under the debtor’s un-
recorded conveyance is notice
there is much division of author-
ity. A creditor who buys at his
own execution sale is generally
treated as a purchaser, and for
value. Creditors may also some-
times be protected against prior
deeds that are withheld from
record with fraudulent intent;
but this protection is not due to
the recording acts.

The operation of the statutes
also varies. The general principle
is that an unrecorded deed is
void as against certain persons.
But this is applied in three dis-
tinct ways. In three or four states
the second instrument, if first re-
corded, gives priority regardless
of good faith. This view, which is
that with which our statutes
started, was generally nullified or
deflected long ago by equity,
which made him who thus gained
title a trustee for the grantee un-
der the later recorded instrument
of which he had notice at the
time of his own earlier recording.
In another small group of states
it is held, at the other extreme,
that the subsequent purchaser
(etc.) who is protected must both
have taken his claim without no-
tice and must have first recorded
it. In the very great majority of
states protection is accorded
only to one who had no notice,
but priority in recording is not
required. As between the last two
classes, therefore, the difference
is that in the third the grantee
by the first conveyance prevails
only if he records before the sub-
sequent purchaser consum-
mates the purchase (or other act
entitling him to protection),

whereas, in the second group of
states, he need only record be-
fore the subsequent innocent
purchaser records.

Something more may be said
of the conceptions of “notice”
and of “priority.”

The former (or its equivalent,
“good faith”) is, as above noted,
a general requirement, either
statutory or judicial. Many forms
of notice have been important
both in the equity and the non-
equity law. “Constructive” notice,
as ordinarily used, means the
notice which arises from such a
hint of adverse claims as puts the
noticee upon inquiry, and holds
him by irrebuttable presumption
to have acquired (i.e., he is
treated as if possessed of) the
actual knowledge which reason-
able inquiry would have gained.
Such notice is received, for ex-
ample, by seeing someone in
possession of land who should
not prima facie be there. But this
notice must operate varyingly
upon other persons in propor-
tion to their familiarity with the
land and its normal occupants,
as is very manifest in cases of
adverse possession. Construc-
tive notice is also given by pend-
ing litigation (lis pendens); and
through the dispositive provi-
sions, and to some extent the
recitals, of one’s chain of title-
deeds. These principles of notice
generally continue to apply in
addition to those that rest upon
recordation; so that, for example,
the purchaser must not only
search the record but make sure
who is in possession of the
land—the holder of the unre-
corded deed being secure
against divestment, in states tak-
ing this view, if in possession.

“Priority” is used in several
senses. When 0 gives a deed to
A and afterward gives another
deed to B, there is no question
of priority. That word assumes
two existent competitive inter-
ests; but B simply has nothing,
since 0 had nothing left to give

him. In courts of chancery the
application of the principle “prior
in time is stronger in right” to
several existing equitable inter-
ests of the same rank (for if of
different rank, of course the
higher prevailed) was likewise
common. Notice had nothing to
do with this situation any more
than with the legal one just
stated. In one sense, no question
of priority of title is involved in
similar facts under the recording
acts; for B, if a purchaser for
value in good faith (because he
lacks constructive notice in that
the first deed is not recorded,
and also lacks actual notice) gets
the title because A is simulta-
neously divested of his actual
earlier title. However, since this
happens because under the law
B is conceded a better or a prior
claim to the title, this preference
is naturally called a priority.

A complication of recording
doctrines by the above doctrines
has naturally resulted when
taken in conjunction with the fact
that chancery subordinated a
mere equity to a legal title taken
in good faith and for value. For
since a later claim to the legal
title is preferred under the re-
cording acts to the earlier actual
title-in other words, the latter
treated as no better than an eqg-
uitable interest—courts have
constantly spoken as if it were
only an equity. In addition, some
old doctrines of notice are pre-
served intact in the recording
system. For example, the con-
structive notice derived from dis-
positive provisions and recitals
in one’s chain of title deeds; like-
wise the equitable principle that
a transferee of any interest, le-
gal or equitable, even for valu-
able consideration, with notice of
a prior equity of any rank out-
standing in a third person and
qualifying the title in the
transferor’s hands, takes subject
to it since, having notice, he can
honestly take only what his
transferor could honestly convey.
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Nevertheless, the doctrines of
notice under the recording sys-
tem are sui generis. The great
novelty is the introduction of
notice by record, as a new and
much the most important form
of constructive notice. Purchase
for value and purchase in good
faith were creations of chancery;
but their combination in the re-
cording system and the deter-
mination of bona fides by that
system’s test of notice opened a
vastly greater field for the appli-
cation of the equitable doctrines.
The questions of title which arise
under the recording acts are
questions of law, and are tried
in a law court. As just stated, the
first deed creates no equity, but
a legal title.

The statutes, speaking gen-
erally, either declare or are con-
strued to mean that proper re-
cording of the deed gives con-
structive notice of its contents to
subsequent purchasers (etc.),
who therefore cannot be bona
fide purchasers for value. How-
ever, as above noted, the record
is constructive notice of only
those matters of which actual
hotice can be gained by reason-
able examination of the record.
The subsequent purchaser who
is protected against an earlier
unregistered grantee is, there-
fore, one who claims with him
under a common grantor. Nec-
essarily so, since it is only the
latter who, in favor of the later
grantee, can divest the title of the
earlier. And justly so, since the
requirement is thus satisfied that
the deed of which constructive
hotice is alleged must be reason-
ably discoverable by the subse-
quent purchaser when he traces
the links in his chain of title.
There is notice only of instru-
ments needed to prove his title;
not of the independent and ad-
verse title-chains of others
shown by the record—since, un-
less there is some grantor com-
mon to the two chains, a searcher
will not pass (assuming that

there is no tract-index) from one
to the other. For the same rea-
son the purchaser is not gener-
ally held bound by recorded
deeds of a grantor in his own
title-chain that were given before
the date at which the record
shows him to have become the
owner. The contrary view violates
the general equities of the re-
cording system. To adopt itis to
sacrifice one who reasonably
searches to one who, without
such search, took a deed from
another who had no title. That
is, the purchaser traces back-
ward to an original title, usually
a government patent; but, as re-
spects each grantor in his title-
chain, is bound to discover all
conflicting conveyances made by
each while actually holder of the
legal title.

Subject to the preceding
statements, the chief character-
istics of the present recording
system are six. (1) The. instru-
ments recorded are, primarily,
deeds. (2) They are recorded as
instruments which have already
transferred the legal title (al-
though the fact of recording
sometimes is evidence of the ear-
lier delivery by which the convey-
ance was consummated, p. 420).
(3) The instrument presented for
recording must, in order to give
rise to the peculiar effects of re-
cordation, satisfy all statutory
prerequisites for recording, and
in particular, it must be acknowl-
edged. But if entitled to recorda-
tion and recorded, two conse-
quences follow. First, (4) the
record acquires exceeding im-
portance as evidence, taking the
place of the original instruments,
which therefore cease in this
country, barring destruction of
the registry, to have importance.
Secondly, (5) which is the active
principle of the recording acts,
the mere fact of recordation
gives a later prospective pur-
chaser (etc.) of land “constructive
notice” of the legal effect of any
earlier deeds, inconsistent with

the title offered to him, whose
makers are included in the chain
of grantors through whom he
must trace his title; and, to a
lesser extent, of the legal effect,
likewise, of other deeds whose
purport is recited or which are
referred to in his chain-of-title
deeds. And finally, (6) the result
of such notice is to prevent a
later “deed” from passing title if
a prior inconsistent conveyance
stands already on the record,
unless (in five-sixths of the
states) the taker of the second
instrument, when he took it (or
secured the judgment, or levy,
etc.), was without actual notice
of the earlier conveyance and it
was not then recorded. Once a
bona fide purchaser for value ac-
quires the title it is clear, and
passes as such to his alienee,
notwithstanding notice had by
the latter of earlier unrecorded
deeds.

As already stated, prior re-
cording by a subsequent inno-
cent purchaser for value is gen-
erally not required; but if he does
not record, his own title may in
turn be divested. The effect of
the statutes is to penalize a prior
grantee who fails to record his
deed by conferring upon the
grantor (or his heir or devisee) a
power to divest the unrecorded
title by giving title to one who
buys for value and without actual
notice. If the statute gives the
first grantee a period within
which to record, recording within
that interval prevents divest-
ment, notwithstanding that a
second grantee can have no rec-
ord-notice of the first deed prior
to the actual recording thereof.

As respects the character of
documents to be recorded there
is great diversity in the systems
of different states. Almost no-
where is there even an approxi-
mation to the ideal of including
all instruments—much less of in-
cluding an official statement re-
garding any other events and
acts—which affect the title to



land under law and equity. Few
statutes are mandatory. Few enu-
merate the documents that may
be recorded. All permit the re-
cording of “deeds” or “con-
veyances,” or both. Hence, in
practice everywhere included are
deeds; including, of course,
those creating only incorporeal
hereditaments, also quitclaim
deeds, and also mortgages—
which were originally in fact and
are still in form transfers of the
title for security, although in
most states they convey today
only an equitable lien. Wills are
not included, and although those
probated are available in the pro-
bate office an unprobated will
apparently retains its validity in-
definitely. Posting in the
recorder’s office of notices of
pending litigation affecting land
may or may not be required. As
with wills, the docket of decrees
and judgments—which not only
constitute liens but may under
statutes directly transfer titles—
is, save rarely, a thing apart.
Records of descent are never re-
corded, a gap in the record thus
resulting whenever an owner
dies intestate; nor are dower
rights recorded; nor authentic
facts of marriage, divorce, and re-
marriage; nor titles acquired by
adverse possession and prescrip-
tion; nor the parol acts followed
by expenditure of money which
may in various states create ease-
ments (“irrevocable licenses”),
nor the parol acts that extinguish
easements; nor those that con-
stitute surrender of a leasehold
by operation of law; nor the fact
that particular land is at a par-
ticular time a homestead. As re-
spects assignments for creditors,
assignments of mortgages, con-
tracts for the conveyance of land,
contracts that result in cov-
enants binding the land at law
or in restrictions enforceable by
equity, short leases, United
States patents and certificates,
the sheriff’s temporary certificate
to an execution purchaser, tax

certificates, caveats, and many
other matters, practice varies.
Sound policy dictates the utmost
possible extension of the system.
A few states permit the record-
ing of thirty or forty types of in-
terests. In such cases only can
the system possibly approach in
its operation the ideal of show-
ing a complete history of the title
and of thereby giving security to
those who rely upon it.

Moreover, in addition to all
defects of omitted interests,
there are the ever-present dan-
gers of the grantor’s mental in-
capacity, because of insanity or
infancy; of the invalidity of ac-
knowledgments, by alleged
wives who in truth are not such,
or before notaries who are for
some reason incompetent; and
of forgery—and it is to be remem-
bered that the original instru-
ments do not remain in public
custody.

Again the indexes are the
only key to the records, and they
are of two types. Normally, in-
dexes are of the names, alpha-
betically arranged, of grantors
and grantees (sometimes sepa-
rately for each type of document
recorded); and the title-ab-
stracter searches backward from
the name of the grantor from
whom the prospective purchaser
proposes to take a conveyance
through successive grantee-
grantors to what is relied upon
as an original title. Very few in-
dexes are what all should be—
that is, tract indexes; for the
indexing of all recorded matter
under the parcel affected thereby
would vastly simplify record
searching. Professional title ab-
stracters throughout the country
have habitually developed such
tract indexes for their private
use; and some cities and states
use this system. When a deed is
received for recording it should
be indexed first, notice then aris-
ing of the contents of the deed,
and the index remaining part of
the record until the deed is cop-

ied. Unfortunately, it has often
been held that notice exists from
the moment that the recorder re-
ceives the deed to be recorded.

In the vast majority of cases
transfer of title, even with little
scrutiny thereof, is doubtless
safe. But the defects of the sys-
tem, above noted, must make
minor errors very numerous. One
authority has declared that “the
only thing that makes our old
system of instrument registra-
tion endurable is the . .. statute
of limitations,” and that registra-
tion “drags a lengthening chain
of expense, obscurity, doubt,
and danger with every trans-
fer.”18 When errors actually oc-
cur in the record, there is no
single, simple answer to the
question who should suffer
thereby. It is sometimes the first
and sometimes the subsequent
grantee, and the reasons given
by the courts are sometimes
merely technical, although they
are usually based on consider-
ations of relative neglect that do
substantial justice.

The system of recording title-
instruments should be replaced
by that of recording title—the
state undertaking to determine
the true title up to date, issue a
certificate of title, and thereafter
simply note on the certificate
later transfers and incum-
brances. In at least nineteen
states experiments with this sys-
tem (the Torrens System) have
been proceeding since 1897; as
yet with very slow, although ac-
celerating, progress.
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