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There is a universal interest in
crime. Novelists and detective story
writers have grown rich from the ex-
ploitation of this theme. Pulp magazines
specializing in crime and crime detec-
tion are read by the thousands. Millions
of Americans have enjoyed a vicarious
participation in an exciting game of
“cops and robbers” through following
the pursuit of public enemies by “G-
Men.”

The thoughtful among those inter-
ested in crime invariably ask two ques-
tions: (1) Why crime? (a) What can be
done about it? Unfortunately there is
no simple answer. About the only
statement that can be made concern-
ing crime causation which will not be
challenged today is that crime results
not from a single universal “cause” but
from a variety of factors. What these
influences are, how they operate in
general or in the production of an indi-
vidual crime, still await exact determi-
nation. This fact makes crime preven-
tion and control extraordinarily com-
plex and difficult. Successful methods
of prevention and control must rest
upon a valid body of data concerning
causes. Without such data, specific pro-
posals for the prevention and control
of crime are based upon hopes rather
than facts. Frequently, these hopes are
not realized and we have as a result
the current disillusionment regarding
so-called progressive measures for the
control of crime, such as probation, pa-
role and the Juvenile Court.

Attempts at crime prevention and
control have not waited for the millen-
nium when scientists could agree as
to causes of crime. Long before ques-
tions of causation were raised, meth-
ods of dealing with crime were devised
and agencies were set up to administer
them. These methods and agencies
have been modified from time to time



by changes in public opinion regarding
crime and criminals and by different con-
ceptions of the relation of the individual
to the state. There is considerable
doubt in the public mind today as to
whether these agencies and methods
are as effective as they should be for
the purposes for which they were in-
tended. Are police departments effi-
cient in detecting criminals and uncov-
ering crimes? Do prosecutors convict
a sufficient percentage of those caught
by the police? Do judges deal ad-
equately with offenders after convic-
tion? Are the so-called guarantees of
individual liberty in our criminal proce-
dure, which protect the innocent, a ref-
uge for the guilty? These are some of
the questions which suggest them-
selves.

Discussions of causes of crime and
methods of dealing with crime and crimi-
nals are complicated by the fact that
crime is no single, dearly defined phe-
nomenon. Grime includes a wide vari-
ety of prohibited conduct, ranging from
public drunkenness to murder. In gen-
eral, particular types of conduct are pro-
hibited because they are felt to be so
inimical to the maintenance of decent
and orderly social relations that the
state may deprive a man of life, liberty
or property upon their commission. But
an examination of the criminal law
makes it evident that, on one hand,
many forms of misconduct which would
seem to fall in the above category are
not prohibited and, on the other, the
designation of many acts as crimes is
not necessary for the general security.
Crimes are defined by the criminal law,
but the definition of many crimes leaves
a great deal to be desired. Some defi-
nitions cover too wide a field, others
are too restrictive to serve as satisfac-
tory instruments of the general secu-
rity. Similarly, not all homicides, robber-
ies, thefts and rapes are crimes. Under
certain circumstances, the law recog-

hizes certain defenses to charges of
crime. But the delineation of such de-
fenses as insanity, self-defense, duress,
etc., has given rise to countless diffi-
culties and differences of opinion.

This volume attempts to present
some of the problems in regard to the
hature and causes of crime and crimi-
nals, the definition of crimes, the orga-
hization of administrative agencies
which deal with crime, the procedure
used in the prosecution of crime and
the disposition of offenders after con-
viction. Countless books have been
written and will continue to be written
on each of these topics and their
myriad subheadings. This one volume
of some three hundred pages attempts
to touch on so many of them, not so
much because of the author’s temer-
ity as because of his painfully acquired
realization that all these topics are in-
ter-related and inter-dependent. Any
one of them cannot be adequately dealt
with, without taking into account a
good deal of practically all the others.
Much of our trouble in the United
States in this field lies in our acting as if
we were dealing with separate unre-
lated problems.

It is the purpose of this book to
suggest to the layman the intricate and
inter-related nature of that aspect of
human conduct, and our attempts to
deal with it, which comes under the
heading of “Crime and Criminal Law.”

| wish to acknowledge the thought-
ful assistance and encouragement of
Professor Nathan Isaacs of the Harvard
Business School, Professor Julius Stone
of the University of Leeds and of my
wife, Zelma Friedman Ploscowe. Mr.
Harry C. Kane, Mr. Sidney P. Shipman
and Mr. Leon Malman, of New York City,
were kind enough to read the proof.

Morris Ploscowe
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Crime & Its Causes;
| ntroduction

The amount of crime in the
United States runs into astro-
nomical figures. In 1935, three-
quarters of a million cases of
murder, manslaughter, rape, rob-
bery, aggravated assault, burglary,
larceny and auto theft came to
the attention of the police au-
thorities in 1,423 cities of about
57,000,000 population. Yet even
this huge total underestimates
the actual amount of crime com-
mitted in these cities. On the one
hand, many crimes never come to
the attention of the police. On the
other, in some communities po-
lice hesitate to present a real pic-
ture of the criminal situation for
fear of hostile criticism. The tre-
mendous size of the American
crime problem is further evident
from the number of accused. In
1935, 2,890,000 persons were
held to answer charges of crime
ranging from drunkenness and
traffic offenses to robbery and
murder in 898 cities of about
33,000,000 population. If these
figures are typical for the coun-
try as a whole, then in that year
about one person in every eleven
in this country came into conflict
with the law.! The country’s
prison population gives another
indication of the size of the crime

problem. In one year, 1933, a
floating population of about
700,000 persons charged with
crime was incarcerated for some
length of time in Federal and
State penal and correctional in-
stitutions, local jails and work-
houses, either serving sentences
or being held pending trial.2
Crime takes a tremendous toll
in life, property and human suf-
fering. It is customary for writers
who wish to drive home the im-
plications of the crime problem to
cite some stupendous figure on
the cost of crime to the commu-
nity, but these figures are pure
guess work. It is impossible to
estimate with any degree of ac-
curacy what crime costs. One
may say that tremendous sums
are obtained each year by the
racketeer, hold-up man, house
and loft burglar, safe blower, pick-
pocket, auto thief, swindler, fake
stock seller, and other criminal
gentry. A single stock fraud, such
as that in the Insull case, involved
an estimated loss to investors of
$146,000,000. The cost of crime
reasonably includes the cost of
administering criminal justice. In
the United States this item is said
to be in excess of $350,000,000
annually. According to the inves-
tigations of the Wickersham Com-
mission, the average per capita

cost of criminal justice in cities of
over 25,000 is $5.35 per year.3

The economic burden of
crime is borne by young and old,
rich and poor, strong and weak,
without discrimination. The mod-
ern racketeer, being no Robin
Hood, scorns no source of in-
come. His “pinball” games and slot
machines take the child’s nickels
as well as those of the adult. His
“numbers” game extracts money
from those who can afford to
gamble at odds of about 1,000 to
1 as well as those who cannot.
Both rich and poor housewives
pay higher food prices because
of the criminal’s control over cer-
tain phases of the handling, mar-
keting and the delivery of food-
stuffs.4 Large and small business
men, laboring men and capitalists
are blackmailed by bogus trade
and protective associations and
racket control of labor unions.®
The criminal levies tribute from
the whole community.

The criminal’s activities are so
widespread, they affect so many
different phases of social and
economic activity that the con-
trol of crime is of vital importance,
but it cannot be had merely by
decreeing more severe penalties



for criminals. Severity of punish-
ment as a method of crime con-
trol was tried from the 14th to
the 18th centuries. Both in En-
gland and on the continent the
death penalty and corporal
punishment were used exten-
sively for offenses which today
might result in a short term of im-
prisonment, a small fine or pro-
bation. Crime flourished despite
the fact that executions were pub-
lic and the death penalty was of-
ten inflicted in horrible forms,
such as breaking on the wheel
and burning at the stake. Medi-
eval law enforcement officials
were not thoroughly efficient in
detecting the guilty and as a re-
sult criminals took their chances
of escaping detection and pun-
ishment quite as they do today.
This phenomenon was perfectly
apparent to the medieval artists
whose familiar prints of public ex-
ecutions show pickpockets ply-
ing their trade in the crowd sur-
rounding the gallows on which
unluckier or less skillful pickpock-
ets were being hanged.

Crime cannot be controlled
by bloody repressive measures,
since they do nothing to remove
its underlying causes. fundamen-
tal factors productive of crime
must be isolated, and remedial
measures must be devised to re-
move them before any real
progress can be made in the con-
trol and prevention of crime.
Crime, in other words, must be
treated like any other pathologic
phenomenon. The greatest
strides in the prevention of dis-
ease were made when their
causes were isolated and the
methods of transmission deter-
mined. Prophylactic measures
were then planned which served
as checks to the disease. Before
causes of disease were discov-
ered, physicians treated it empiri-
cally. Sometimes this treatment is
the correct one; quinine was used
in the treatment of malaria long
before physicians had any light
on the genesis of malaria, but the

treatment of disease based on
empiric observation often has
little relation to factors causing
the disease. The patient, if he sur-
vives at all, does so despite the
efforts of the doctors and not
because of them. Without a
knowledge of its causes, we are
applying the same blundering
technique to the control of crime
that was formerly applied to the
treatment of disease. The penal
system is subjected to continu-
ous experimentation in the name
of better methods of crime con-
trol, yet it is a question whether
such relatively recent innovations
as probation, parole, the indeter-
minate sentence, the juvenile
court, the reformatory, represent
any fundamental advance toward
the elimination of crime.

The search for causes of
crime, however, is no small under-
taking. There is the primary diffi-
culty that crime is not a single,
clearly defined phenomenon, but
is, on the contrary, an aggregate
of different types of behavior
whose only common character-
istic is prohibition by law under
threat of a penalty. Crime in a
modern state touches every
phase of individual, social, politi-
cal and economic activity. The in-
dividual’s existence, physical in-
tegrity, and liberty of movement
are protected by designating as
crimes, murder, manslaughter,
mayhem, assault and battery, kid-
haping, abduction and false im-
prisonment. The social interest in
the physical integrity of women
and children is manifested by pro-
hibitions against rape, carnal
abuse and indecent assaults. In-
cest, sodomy, seduction, inde-
cent exposure, and prostitution
are prohibited to further the so-
cial interests in the general mor-
als. The law attempts to protect
the possession, use, enjoyment
and acquisition of property
against wrongful takings by

force, violence, or putting in fear,
as in robbery, burglary and extor-
tion; or by stealth, fraud or breach
of trust as in larceny, embezzle-
ment, obtaining property by false
pretenses, forgery and counter-
feiting. In the interest of security
of property also, prohibitions are
laid down against its destruction
as in arson and malicious mis-
chief. The tranquillity of family life
is the objective of prohibitions
against bigamy, adultery, non-sup-
port and desertion. Treason, brib-
ery of officials, perjury, and viola-
tions of the election laws are pro-
hibited as interferences with the
organization and the due course
of government. The general
health and

safety is fostered by provi-
sions against the sale of narcot-
ics, the improper labeling of drugs
and poisons, the illegal practice
of medicine, the prescription of
standards of buildings and by a
host of motor vehicle regula-
tions. Disorderly conduct and
public drunkenness are prohib-
ited in the interests of public con-
venience and morals. These are
but a few of the many acts set
forth as criminal in state codes.
Bare enumeration shows the di-
versity of behavior involved.
Causative factors which may ex-
plain one offense fail wholly to
explain another.

Those, too, who commit
crime differ very widely. There is
no single criminal type recogniz-
able by any clearly marked physi-
cal, moral or psychological char-
acteristics. The murderer differs
from the pickpocket, the confi-
dence man from the rapist. Nor
are criminals convicted of the
same crimes like each other. The
man who shoots his mistress in
a fit of jealous passion cannot be
compared with the gangster
whose specialty is taking rival
gangsters “for a ride.” But though
the personalities of individual
criminals may differ, they can still



be divided into a number of
broad and ill-defined categories.
A consideration of the various
types of offenders enables one
to understand better the caus-
ative factors and the significance
of each type in the problem of
crime.

(1) MENTALLY DISEASED OF-
FENDERS One must distinguish
the mentally disordered and men-
tally defective criminals from
those who are mentally normal.
Mental defect and disorder may
be the compelling force in all
kinds of crime. Sex attacks on
children by old men may be the
result of senile dementia. A man
with a delusion of persecution is
likely to turn on his imagined op-
pressor and kill him. A disorder
of the sex instinct may stir klep-
tomaniac desires for fetishistic
sex objects, or may produce the
disorder known as pyromania,
which is an irresistible desire to
set fires. Mentally retarded of-
fenders may be used as tools by
normal criminals to carry out
predatory acts, such as burglar-
ies, robberies and larceny. Vari-
ous kinds of behavior disorders
follow attacks of epidemic en-
cephalitis (sleeping sickness). If
the mentally defective or mentally
disordered individual did not
know at the time of the commis-
sion of the crime the nature and
quality of his act, or if he did not
know it was wrong, then he is ex-
empt from punishment. He may
be incarcerated in an asylum, if he
is dangerous to the general se-
curity, but he cannot be sent to
prison as an ordinary offender.
Unless the abnormality has the
effect of excluding knowledge of
right and wrong or of the nature
and quality of the act, the mental
defective or mentally diseased of-
fender may be punished as any
ordinary criminal. In such cases,
however, the burden of distin-
guishing offenders according to
their mental states is simply
shifted to the prison authorities.

Mentally abnormal offenders
present quite different and in
many respects much more difficult
problems of discipline and treat-
ment than normal criminals.

It is impossible to estimate
with any degree of accuracy the
proportion of mentally disor-
dered or defective offenders in
the criminal population. Psycholo-
gists and psychiatrists disagree in
their definitions, classifications
and methods of diagnosis of the
various mental ills. This is espe-
cially true of the type of mental
disorder, the psychopathic per-
sonality, which is one of the la-
bels affixed to a large proportion
of criminals by many psychia-
trists. Of the 4,392 defendants
examined prior to trial between
1927 and 1934 by the Mas-
sachusetts Department of Men-
tal Diseases, 693, or 15 per cent,
were found to be insane, mentally
defective or suggestively abnor-
mal.’ Surveys of jails, penitentia-
ries and prisons indicate that
higher percentages of the in-
mates of these institutions suf-
fer from some kind of mental de-
fect or disorder. Bernard Glueck
in his pioneer study of the in-
mates of Sing Sing Prison, for ex-
ample, found that 12 per cent
were mentally diseased or dete-
riorated, 28.1 per cent were in-
tellectually defective, and i8 per
cent were classifiable as psycho-
pathic.” But we shall see, in our
discussion of the psychiatric fac-
tors in crime causation, that there
is no inevitable relation between
the mental disorders of these of-
fenders and the crimes which re-
sulted in their conviction and in-
carceration.

(2) THE EPISODIC OFFENDER.
Distinctions must be made
among the episodic, occasional,
professional and habitual offend-
ers. The episodic offender is a
generally law-abiding individual
who under stress of a particular
set of circumstances or tempta-
tion commits a criminal act. The

circumstances or the temptation
may never occur again; it may
have been but one episode,
though a serious episode, in an
otherwise blameless life. Murder-
ers are frequently of this char-
acter. The killing may be a des-
perate measure resorted to by
the offender to resolve an acute
personal situation. This is il-
lustrated by the “American Trag-
edy” killing in Massachusetts.
Newell Sherman was the son of
a former chief of police; his family
had been well-respected and law-
abiding citizens for generations.
He was a church member and
sang in the choir; he was the fa-
ther of two small children, yet he
deliberately drowned their
mother by taking her out in a ca-
hoe and overturning it. The caus-
ative factor appears to have been
his infatuation for a younger
woman whom he wished to
marry.8

Episodic offenders are fre-
quently involved in killings which
arise out of altercations or brawls
and in many of these they have
been under the influence of liquor.
In Cambridge recently, a candidate
for mayor, while intoxicated, killed
awaiter by kicking him in the stom-
achin a dispute over change from
a twenty dollar bill. The offender
was a college and law school
graduate, a World War veteran, a
judge advocate and a lawyer for
many years. This type of offender
makes up a considerable percent-
age of those who commit of-
fenses against property, such as
larceny, embezzlement, receiving
stolen goods and burglary. The
trusted clerk, cashier, or secretary,
who after many years of faithful
service succumbs to the tempta-
tion of taking his employer’s
money, the woman who cannot
resist buying a fur coat or a dia-
mond ring at a bargain price,
though she knows that the article
is stolen, the man who steals be-
cause he is at the end of his re-
sources, are some of the common
types of modern criminals.



10

(3) THE PROFESSIONAL
CRIMINAL. The professional crimi-
nal is a very different person from
the episodic offender. A crime in
the life of the professional is no
regretted episode, but a planned
incident in a career; for the pro-
fessional criminal is the career
man of crime. He depends upon
his specialty for the money nec-
essary to pay his bills. “I was
never out for glory and was al-
ways out for the buck,” asserts
Danny Ahearn, one of New York’s
literary gangsters.?

“If 1 had all the money |
wanted, | would be just as hon-
est as anybody,” states a profes-
sional thief studied by the
Gluecks; “that is, if  had enough
so | could do what | wanted to
do without working. | never liked
work. | hate it and never will
work.... | have never committed
a crime for the sake of doing the
crime.... | want the money. | have
been in this game for ten years
and am looking forward now to
doing some big things when | get
out.”10

This desire for money, regard-
less of the means by which it is
obtained, keeps the professional
criminal continually alert to the
possibility of new criminal ven-
tures.

“l was always planning new
crimes and longing for an-other
chance to show my stuff,” states
one young criminals “My mind ran
in a gutter and that gutter was
crime.”’! Or as Jack Black, a re-
formed ex-burglar put it: “I
thought in terms of theft. Houses
were built to be burglarized, citi-
zens were to be robbed, police
to be avoided and hated, stool
pigeons to be chastised, and
thieves to be cultivated and pro-
tected. That was my code; the
code of my companions. That
was the atmosphere |
breathed.”!?

It becomes inevitable, then,
that a large proportion of crimes
against property will be the work

of professional criminals. In the
Missouri Crime Survey (1925—26)
it was estimated that well over 50
per cent of all major crimes were
the work of professional crimi-
nals; in Chicagoin 1927-28, 78 per
cent of the property crimes were
attributed to them.'3

The menace of the profes-
sional criminals cannot be meas-
ured by the mere number of
crimes for which they are respon-
sible. Most of the serious crimes
are the work of professionals. A
mere tyro in crime does not usu-
ally begin his career with a bank
robbery, a loft burglary, the
organization of an industry on a
racket basis, the management of
a business which deals in stolen
goods or even the picking of a
pocket. All such crimes require
considerable technical skill, fore-
sight and courage, qualities which
can only be acquired after along
apprenticeship in minor criminal
roles.

Organization immeasurably
increases the power of the pro-
fessional criminal to do harm. It
permits a variation of technique
and a specialization of activity
which make for more efficient op-
eration and considerably cut
down the risk of successful de-
tection and prosecution by law
enforcement agencies. These fea-
tures of organized crime are illus-
trated by the following descrip-
tion of a predatory gang:

“First, is a ‘spot’ man, who
goes out and finds stores to be
robbed, studying their defense
and getting all the advance infor-
mation in the greatest detail, so
that an absolutely mathematical
plan, timed to the second, can be
laid. Second, are the robbers or
bandits themselves, usually de-
fective or drugged desperadoes.
Third, is the bandit leader, the field

captain. The notorious
Whittemore occupied this risky
place in his gang. . . . Fourth in

line are the middle men. They do
the actual planning of the raid.

They are the brains of the active
‘mob’—and they stay pretty well
in the background. The stolen
goods are delivered to them and
they take them to the fence, who
is the fifth interest in the gang.
There is often, if not always, a
sixth rank, the backer. As a rule
this man is not generally known
as an underworld character. He
has means, credit, a certain
reputation. He often gets the
funds for criminal enterprises
from banks of the highest and
strictest probity, which take the
attitude that the backer’s busi-
ness is his own and do not in-
quire into it.

“These backers and fences
are the real master minds. They
not only finance the criminals, dis-
pose of their loot and keep them
in the field, but they procure law-
yers and political influence; they
pull every pullable wire and they
actually get the basic information
and lay the broader plan of un-
derworld operation. In a military
comparison, they take care of the
strategy of crime and leave the
actual tactics of individual crimes
to the middle-man.”'4

(4) THE HABITUAL CRIMINAL
The profit motive is usually absent
from the crimes of the habitual
criminal, yet, like the professional,
the habitual criminal is subject to
a set of inner compulsions or
habit patterns which cause him to
persist in a course of criminal
conduct despite repeated ap-
pearances before criminal courts
or incarcerations in institutions.

The most numerous type of
habitual offender is the drunkard.
About one third of the offend-
ers who appear before the Mas-
sachusetts inferior courts are
charged with drunkenness.
Many of these offenders are citi-
zens who are usually sober and
industrious, but who occasion-
ally go off on a spree; a large pro-
portion of the drunks who ap-
pear in the Massachusetts
courts and those of every other



state, however, are inveterate
offenders. A typical case is Frank
H— who, in the course of years,
appeared 147 times before
Boston’s Municipal Court and 14
times before the Superior Court
on drunkenness charges. Proba-
tion, jail, the house of correction
and the State Farm were all tried
out on Frank with no effect on
his appetite for drink. He is the
peaceful type of drunkard who
never gets arrested for anything
except drunkenness or allied of-
fenses, such as disorderly con-
duct. But there are many habitual
drunkards who become involved
in other types of crime. The
drunkard whom liquor stirs to a
fighting frenzy is frequently seen
in criminal courts on charges of
assault and battery, mayhem,
manslaughter and even murder.
Many drunkards commit minor
offenses against property in or-
der to obtain the money neces-
sary to buy liquor.

There are other types of ha-
bitual offenders besides drunk-
ards. The narcotic addict in states
which make the use and posses-
sion of narcotics a criminal of-
fense, the pyromaniac who sets
fires with no thought of profit but
in response to some peculiar
mental quirk, the offender who
secures sexual satisfaction
through the exposure of his per-
son, the homosexual who in-
dulges his unnatural passions, the
confirmed tramp, beggar and va-
grant, are all familiar habitual crimi-
nal types.

A large proportion of these
habitual offenders are in need of
mental and medical care.'> Their
habitual criminality may be largely
the product of their mental dete-
rioration. Few of our county jails
and prisons are equipped to give
the habitual offenders the kind of
treatment that they need. Like
Frank, therefore, they float in and
out of institutions without any
appreciable modification in their
behavior patterns.

(5) OCCASSIONAL OFFEND-
ERS. Many of the offenders who
have rather frequent conflicts
with the law are neither habitual
nor professional criminals. They
do not draw their living from
crime like the professional crimi-
hals, nor are they impelled to
crime through the force of deep-
seated habit patterns like the ha-
bitual offenders. These occa-
sional offenders usually attempt
to work at some trade or
occupation and try to lead a law-
abiding life, but they are unable
to resist the temptation to com-
mit some minor crime when the
opportunity presents itself. These
offenders intersperse periods of
lawful employment with short vis-
its to jails or houses of correc-
tion, or they may be tried out on
probation or parole a number of
times in the attempt to make them
law-abiding citizens. Sometimes
they do settle down after a pe-
riod of intermittent criminal activ-
ity and do not again come into
conflict with the law. Others may
gradually abandon the pretense
of making an honest living and
become professional criminals.

A case of the latter type is
Dennis who was studied by the
Gluecks. Dennis was the black
sheep of a respectable Boston
Irish family. During his youth Den-
his had acquired some industrial
skill as a machinist’s helper and
held two jobs for as long as a year
and a half. When he was regularly
employed, he seemed to have no
trouble with the police. He was
first arrested at the age of nine-
teen on a charge of drunkenness
and released by the probation of-
ficer. Shortly afterwards he was
arrested for larceny of a bicycle
and was given six months proba-
tion. Not long thereafter he was
again arrested for larceny from a
building and the case was nolle
prossed. When he was twenty-
three, he was committed to the
house of correction for eight
months on a charge of assault
and battery. At the age of twenty-

four, Dennis was arrested for
breaking a plate glass window of
a shoe store and taking one
shoe. For this offense he was
sentenced to the Massachusetts
Reformatory on a five-year inde-
terminate sentence. After twelve
months in the Reformatory he
was released on parole. He
worked for a plumber as a helper
for one year. Soon thereafter he
was arrested for larceny from a
common carrier. For this offense
his parole was revoked and he
was returned to the Reformatory.
He was released again and was
again arrested within a few
months for larceny from a com-
mon carrier. After a third release,
he worked for a truckman for four
months and was arrested and re-
turned to the Reformatory for lar-
ceny from the person. He was pa-
roled for a fourth time and
worked as a teamster for a year
and a half till the end of his pa-
role period. Thereafter he was ar-
rested a number of times for lar-
ceny, vagrancy and violation of
the liquor laws. At the time he was
interviewed by the Gluecks at the
age of thirty-seven, he was en-
gaged in the business of boot-
legging which he regarded as a
perfectly legitimate occupation “if
you can get away with it.”1®

(6) JUVENILE OFFENDERS. Le-
gally there is considerable differ-
ence in status and treatment be-
tween juvenile delinquents and
offenders presumed to have
reached maturity.'” The usual
criminal processes of preliminary
hearing, indictment by Grand Jury
and trial by jury are not applied
to juvenile delinquents. In most
states, special Juvenile or
Children’s Courts have been es-
tablished to deal with them.
These courts employ a much
more informal procedure than is
permissible in adult cases. More-
over, many cases which come to
the attention of the Juvenile Court
are never dealt with formally by
the Court, but are adjusted unof-
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ficially without a Court hearing by
the probation officer or by the
judge.

The conception of juvenile
delinquency differs consider. ably
from that of adult crime. The laws
usually provide that when a juve-
hile delinquent commits an act
which is criminal in an adult, the
child will be guilty not of the crime
committed, i.e., larceny, burglary,
arson, etc., but of juvenile delin-
quency. A child may also be dealt
with as a delinquent for acts, or
for a course of conduct, not crimi-
nal in persons over the juvenile
court age. The Pennsylvania stat-
ute, for example, provides that a
“delinquent child” shall mean a
child (a) who violates any law of
the state or any ordinance or
regulation of any subdivision
thereof, or (b) who is habitually
disobedient or beyond the con-
trol of his parents or other lawful
authority, (c)who so deports him-
self as to injure or endanger the
morals, health or general welfare
of himself or others.'8

A large proportion of the acts
which bring children before the
Juvenile Court are violations of
the penal laws. For example, per
cent of the 59,412 delinquent
boys whose cases were reported
to the Children’s Bureau of the
United States Department of La-
bor in 1933 were referred to the
Juvenile Courts for various types
of stealing, such as burglary, lar-
ceny, auto theft, robbery, shop-
lifting, embezzlement, etc.
Twenty-nine per cent of these
boys were referred “for acts of
carelessness and mischief,” which
include among other things de-
struction of public and private
property, malicious mischief, tam-
pering with the United States
mails, arson, carrying concealed
weapons, gambling, disorderly
conduct, etc.'?

The offenses which juvenile
delinquents commit are usually
trivial in themselves. They may
raid or break into the corner
candy or grocery store or engage

in shoplifting of inexpensive ar-
ticles in department stores, or go
through the pockets of helpless
drunks, cut the lead pipes out of
unoccupied houses, steal bi-
cycles, break windows, etc. Occa-
sionally juveniles are concerned
in much more serious antisocial
conduct, even in murder. Three
New York boys whose respective
ages were thirteen, thirteen and
eleven, stole a revolver from a
police station and tried to hold
up a man under the influence of
liquor. When he refused to pay
any attention to them, they killed
him and took his money.2% In an-
other recent New York case,
John Macarm, a boy of thirteen,
beat his companion of ten to
death with a sash weight in an
abandoned house. John then hid
his body in a closet, where it lay
concealed for three months. The
boys had entered the house to
cut out and steal lead pipe. John
resented the younger boy’s sus-
picion that he would not divide
the proceeds of the joint theft
fairly??!

The chief significance of the
juvenile delinquent in the crime
problem, however, is not the ob-
jective gravity of the offenses
which bring him to court, but the
fact that he is the embryonic pro-
fessional criminal. “Practically all
confirmed criminals begin their
careers in childhood and early
youth,” writes Healy.22 The New
York Crime Commission, which
made a study of 145 adult offend-
ers, concluded that “the majority
of these men committed to state
prisons and to the state reforma-
tory began their delinquent ca-
reers as children. They presented
behavior problems in school and
later became truants.”?3 The
Gluecks studied a group of 1,000
juvenile delinquents who passed
through the Boston Juvenile
Court and the Child Guidance Cen-
ter of the Judge Baker Founda-
tion. Five years after they had
been referred to the Court, 568
had been convicted of serious of-

fenses and 167 were convicted
of minor offenses. Most of these
youths were convicted more
than once during this period,
since the average (mean) number
of convictions was 3.3.24 Unless
the behavior of the juvenile de-
linquent is diverted into socially
acceptable channels, there is con-
siderable likelihood that he will
become a permanent social men-
ace.

(1) Uniform Crime Reporting
VI (1935), No. 4, 5; VII (1936), No.
1, 25. These police figures receive
confirmation from other sources.
In New York City alone in 1934
about half a million persons were
brought before the Magistrates’
Courts charged with various
offenses. In Massachusetts about
220,000 defendants annually
come before the Inferior and
Superior Courts.

(2) Bureau of the Census,
Prisoners in State and Federal
Prisons and Reformatories, 1933.
The 101 state prisons and
reformatories and 16 Federal
institutions held 136,947 prison-
ers on Dec. 31, 1933.

(3) National Commission on
Law Observance and Enforcement,
Report on the Cost of Crime, No.
12, 439.

(4) The Mayor of New York
City. recently directed a campaign
against racket control of one food
product, the artichoke. All arti-
chokes in New York City appar-
ently passed through the hands of
one company controlled by the
racketeers. All wholesalers were
compelled to buy from this
company at double the cost of
the artichoke in the open market.
See The New York Times, Dec. 22,
1935.

(5) A Grand Jury which
investigated racketeering in New



York recently made the following
findings: “We find that most of the
rackets in this city are based on
the systematic extortion of
money from business by the
criminal underworld, through
pretended trade and protective
associations, labor union rack-
eteers or plain intimidation. The
various legal immunities given to
labor unions have unfortunately
made them in a number of in-
stances particularly attractive
instruments for extortion and
coercion by criminals. We have
found that many labor unions and
their helpless members are being
mercilessly exploited by current
leaders and gangsters who

run the union for their own
profit, preying upon business and
union workers.” The New York
Times, Dec. 27, 1935.

(6) The examinations were
made in accordance with the
provisions of the Briggs Law,
which requires a routine mental
examination by the Department of
Mental Diseases of all defendants
indicted for a capital offense, or
who have been indicted more
than once for any other offense,
or who have been previously
convicted of a felony. Chapter
123, Sec. 100a, General Laws of
Massachusetts (Terc. Ed.). The 693
defendants were classified as
follows: Insane, 66; Observation
Advised, 143; Mentally Defective,
388; Other Mental Abnormalities,
96. See W. Overholser “The Briggs
Law,” 25 Journal of Criminal Law
859, 865 (1935).

(7) National Committee for
Mental Hygiene, First Annual

Report of The Psychiatric Clinic of
Sing Sing Prison, Dr. Bernard
Glueck, Director, Publication No.
11. The psychopathic group were
the most difficult to define
because of the vague character of
this form of mental deviation.

(8) See his confession in the
Boston Herald for July 14, 1935,

(9) D. Ahearn, “How to
Commit Murder,” 243.

(10) Sheldon and Eleanor T.
Glueck, “Five Hundred Criminal
Careers,” 59.

(11) Clifford Shaw, “The Jack
Roller,” 108.

(12)Jack Black, “You Can’t
Win,” 241.

(13)A. V. Lashly, “The Profes-
sional Criminal and Organized
Crime,” 4.

(14) Association of Grand
Jurors of New York County,
“Criminal Receivers in the United
States, 14-15.

(15) Victor Anderson made a
study of 100 habitual drunkards
and found that 37 were feeble-
minded, 7 were definitely insane,
7 were suffering from epilepsy, 17
showed signs of alcoholic deterio-
ration and 32 were psychopathic
personalities. “The Alcoholic As
Seen in Court,” 7 Journal of
Criminal Law 89-95 (1916-
17).

(16) Sheldon and Eleanor
Glueck, op. cit., 71-74.

Suspicions News Magazine

(17) The age limits for juvenile
delinquents vary somewhat as
between states. Sixteen, seven-
teen or eighteen are the usual
maximum ages in which cases can
be disposed of by juvenile court
methods. A higher age limit has
been fixed in a few states, e.g.,
California, lowa, Arkansas.

(18) Pennsylvania, General
Assembly of 1933, Act No. 312,
1449,

(19) United States Children’s
Bureau, Juvenile Court Statistics,
1933, table Va; 57

(20) The New York Times, June
17, 1935.

(21) The New York Times, Dec.
20, 1936.

(22) W. Healy, “The Individual
Delinquent,” 10. “Habitual adult
offenders, that is, those who
commit crime as a mode of life or
with some degree of frequency as
distinguished from the occasional
offender who commits the
occasional crime of impulse or
passion, normally and usually
begin their habits of delinquency
or tendencies toward anti-social
conduct in childhood, youth and
adolescence,” states Bettman.
National Commission on Law
Observance and Enforcement,
Report on Prosecution, 78-9.

(23) New York Crime Commis-
sion Report for 1928, 315.

(24) Sheldon and Eleanor

Glueck, “One Thousand Juvenile
Delinquents,” 151-154.
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Causes of Crime

The variety of offenders con-
cerned in crime and the different
kinds of behavior designated as
criminal make it hardly likely that
a single universal cause of crime
will ever be discovered. As Burt
states, “Crime springs from a
wide variety and usually from a
multiplicity of alternative con-
verging influences. . . . The na-
ture of these factors and their
varying combinations differ
greatly from one individual to an-
other”!; and, one might add, from
one crime to another. Neverthe-
less, research on causes of crime
in the realm of physical and men-
tal factors has been largely domi-
nated by the idea that crime could
be ascribed to some physical or
mental abnormality of the of-
fender. The underlying as-
sumption of this research has
been that most individuals adjust
themselves to the demands of
society because they are suffi-
ciently normal in their mental and
physical reactions to stay within
the limits of the law. But some in-
dividuals fail to make this adjust-
ment. They kill, steal, rob and
rape. Crime must be the product
of their twisted bodies and
warped minds. As Kurella puts it,
“The world of crime recruits itself
from among the number of the

less-developed individuals of the
nations concerned; for it is an ob-
vious deduction from the law of
organic variability that among all
the individuals born as members
of any civilized race there should
be some who are congenitally in-
capacitated to attain the normal
mean level of development pecu-
liar to that race.”

It is to Cesare Lombroso, an
Italian psychiatrist, that modern
criminology owes its first thor-
oughgoing attempts to discover
the mental and physical abnormali-
ties of the criminal. The basic con-
cept underlying Lombroso’s
work was that a man’s mode of
feeling and the actual conduct of
his life are determined by his
physical constitution and that this
constitution must find expres-
sion in his bodily structure.? This
was an old notion with a history
going back to the Greeks. From
it had sprung the pseudo-sci-
ences of physiognomy, which
sought the character of the indi-
vidual from the outlines of his
face, and phrenology, which
sought the mental and moral ca-
pacities of the individual from the
protuberances of his skull. As a
result of his researches,
Lombroso asserted that anoma-

lous and degenerative physical
conditions were to be found in
the criminal, particularly in his skull
and brain.# Since similar anoma-
lies were also encountered in
non-delinquents, Lombroso de-
clared that the distinction be-
tween the criminal and the non-
criminal lay in the number and
character of the stigmata.® The
more highly stigmatized individu-
als constituted for Lombroso a
distinct physical type, which he
called the “born criminal,” which
constituted 40 per cent of the
criminal population. He ascribed
these abnormalities to an ar-
rested embryological develop-
ment, which in turn was owing to
two causes: to atavism, the re-
appearance of characteristics
present in man in the earlier
stages of his evolution, and to de-
generation and diseased condi-
tions of the human organism.®
Because of these factors, all crimi-
nals, said Lombroso, tended to
lose their distinctive racial and na-
tional characteristics and ap-
proach one type, that of the sav-
age, man in a primitive phase of
development.”

Certain sub-species of crimi-
hals became apparent to Lom-
broso. Thus assassins, ravishers,
incendiaries, and thieves could be
distinguished according to physi-



cal characteristics not only from
the general population, but from
each other.® The born female
criminal, Lombroso found, was in
her physical characteristics, more
like the born male criminal than
like other women.? He also found
anomalies, similar to those of the
born criminal, in the morally in-
sane and the epileptic.'? In epi-
lepsy one of the fundamental phe-
nomena is an alteration of the su-
perior inhibitory centers of the
hervous system. This phenom-
enais also presentin criminality.
Lombroso asserted that epilepsy
therefore lies at the basis of
crime. Although the epileptic, the
morally insane, the criminal, have
many characteristics in common,
they are not identical. “The epi-
leptic is an exaggeration of the
morally insane, as the latter is of
the born criminal, as the born
criminal is of the occasional crimi-
nal, criminaloids and criminals
from passion.”’! There is thus a
hierarchy of criminality on an epi-
leptoid base.

Unfortunately the defects or
anomalies of the delinquent’s
constitution which Lombroso
took to be causative factors in
delinquency and which were sup-
posed to establish a born crimi-
nal type, did not meet the test of
criticism. Long before the classic
work of the Englishman Goring,
continental critics were pointing
to the defects in Lombroso’s
methods and were finding the
anomalies indicative of delin-
quency in law-abiding individu-
als.'? Goring submitted 3,000 En-
glish convicts to exact anthropo-
metric measures and compared
them with students of English uni-
versities, soldiers, hospital in-
mates, etc. He dismissed as su-
perstition the point of departure
of Lombroso’s work that the in-
ward disposition of a man is re-
flected and revealed by the con-
figuration of his body. He roundly
criticized Lombroso for his use
of rough methods of direct ob-
servation without instruments to

establish his so-called anomalies.
Goring denied that anomalies
could be visible to the senses and
yet defy measurement. As a re-
sult of his researches he stated:

“Low foreheads, high palates,
outstanding ears, oxycephaly, hy-
drocephaly, sub-microcephaly,
etc. [anomalies described by
Lombroso], are only colloquial
descriptions of rough measure-
ments on a coarsely divided scale
of characters which, precisely de-
scribed, must be exactly mea-
sured upon a scale finely and ac-
curately divided.”'3

Goring discovered no evi-
dence confirming the existence
of a physical type of criminal such
as Lombroso described. He did,
however, find that “all English
criminals (with the exception of
those technically convicted of
fraud) are markedly differentiated
from the general population in
stature and body weight,” and
that “thieves and burglars (who
constitute 90 per cent of all crimi-
nals) and also incendiaries, as well
as being inferior in stature and
body weight, are also, relatively
to other criminals and the popu-
lation at large, puny in their gen-
eral bodily habit.”'* These con-
clusions Goring designates as the
sole facts at the basis of
Lombroso’s science of criminal
anthropology.

Despite these findings, fol-
lowers of Lombroso consider
that Goring supports rather than
demolishes their theories.'> Al-
though he found, as the
Lombrosians asserted, that crimi-
nals were differentiated from the
law-abiding population and from
each other, to Goring the differ-
ences were quantitative, not
qualitative. They did not create a
distinct type in which physical de-
viations were evidence of anti-so-
cial motivations, although to
some extent physical differences
from non-offenders mark those
who are put in prisons or institu-
tions, for the reason that physi-
cal weakness handicaps a man

not only in the struggle to make
a living, but in the effort to es-
cape apprehension for criminal
acts.

The difficulty that Lombroso
encountered in attempting to ex-
plain behavior in terms of physi-
cal deviation exists today, namely,
the lack of a standard of normal-
ity by which abnormality may be
determined. Pende describes the
situation with great clarity:

“There are still large gaps in
our knowledge of the normal pro-
portions of the various tissues
and organs of the various sec-
tions of the body.... Especially
little do we know of the varia-
tions which these proportions
undergo during the various
stages of life in the two sexes. A
knowledge of these would throw
much light on the genesis of many
anomalous forms of general con-
stitution.”'®

Simple physical measure-
ments, used widely, have shown
that defects are common, that
the average person quite irre-
spective of his behavior has physi-
cal deviations from a standard in
many respects. The Thomases
therefore conclude correctly that
“the association of physical de-
fect with crime cannot be deter-
mined until the amount of physi-
cal defect in non-criminals is
known. ‘Normal’ physical de-
velopment and growth must be
objectively determined before
we can trace out and measure
the degree of association of vari-
ous physical states with various
behavior manifestations.”'”

Lombroso’s assertion that
“born criminals” were epileptics
and his assertion that all criminal-
ity rests upon an epileptoid ba-
sis has never been accepted, for
the simple reason that it has
never been proved. Lombroso
extended his concept of epilepsy
much too far. Everything possible
was considered by him as in
some way related to epilepsy.'8
That some delinquents suffer
from epilepsy is hardly surprising
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since the malady is common
enough in the general popula-
tion. Healy found that of the
1,000 delinquents he studied, 7
per cent were epileptic.’® Noris
it difficult to understand why epi-
leptics come into conflict with
the law when one considers psy-
chological traits generally asso-
ciated with them: emotional in-
stability, egocentric tendencies
leading to self-assertion and de-
fective appreciation of the rights
of others, excessive obstinacy, a
lowered power of moral inhibi-
tion. Nevertheless, epilepsy can-
not be termed a cause of crime
in and of itself simply because in
an individual case the criminal is
suffering from the disease. As
Healy states, “the making of the
confirmed criminal out of the epi-
leptic is the result partly of his
own innate mental and physical
tendencies, partly of the forma-
tion of mental habits according to
the laws of mental life, and is partly
due to social conditions. No small
factor in this is the epileptic’s con-
tinual regarding of himself as an
anti-social being, a possible
breaker of laws.” 2°

Attempts have been made to
discover to what extent criminal-
ity can be ascribed not to
anthropologic peculiarities or to
epilepsy but to other pathologic
and diseased conditions in the
physical constitution of the crimi-
nal. The insufficient material bear-
ing on this question shows dis-
agreement as to results. Burt, for
example, observes, “The fre-
quency among juvenile delin-
quents of bodily weakness and
ill-health has been remarked by
every recent writer. In my own
series of cases, nearly 70 per cent
were suffering from such defects
and nearly 50 per cent were in
urgent need of medical treat-
ment. In London | find that defec-
tive physical conditions are
roughly speaking 1% times as fre-
quent among delinquent children
as they are among non-delin-
quent children from the same

schools and streets.”! Burt, be
it noted, has tried to make a com-
parison of the physical conditions
of delinquents with non-delin-
quents. Other investigators have
simply studied delinquents and
noted that a large percentage are
suffering from various diseases
or are in poor physical condi-
tion.22 Healy and Bronner, how-
ever, did not find the delinquents
they examined in poor physical
condition. They write, “These
charts may be fairly utilized as ne-
gating certain older ideas that de-
linquents and criminals were the
malnourished, the underdevel-
oped members of society, ex-
hibiting thus the effects of pov-
erty. Rather the charts show sur-
prisingly good conditions of de-
velopment and nutrition for a very
large share of our cases.”?3

Even if it could be assumed
that a certain degree of physical
defect and diseased conditions
exists among criminals, proof is
still wanting that these are causes
of crime. As Dr. Alberta S.
Guibord remarks, “The relation of
previous health conditions to
subsequent modes of conduct is
at present altogether specula-
tive. To say that a constant cor-
relation exists is presumptive in
view of everyday evidence that
society exhibits a large number
of persons of varying degrees of
physical disability who are entirely
free from criminal or delinquent
conduct.”?* The difficulty here,
too, is that there are no reliable
statistics as to the incidence of
such disabilities in the general
population or the social class
from which the criminal is drawn.
Until such statistics are available
and itis shown that the criminals
as a class are greater sufferers
from physical disabilities than the
law-abiding population, it will sim-
ply be a presumption to assume
that physical defects and disabili-
ties are causes of delinquency.
Nevertheless, tuberculosis, heart
disease, hernia, defects of vision,
etc., may be found in individual

cases to be causes of delin-
quency in so far as they prevent
or tend to prevent the sufferer
from earning a living, just as Gor-
ing suggested that inferior phy-
sique may be at the bottom of a
man’s criminal behavior by handi-
capping him in legitimate occupa-
tions.

The attempts to explain crime
on the basis of physical defects
or abnormalities present in crimi-
nals do not explain how such de-
fects motivate behavior. Endocri-
nology, the study of glandular ac-
tivity, attempts to fill this gap in
present-day knowledge. The en-
docrinologists assert that the
functioning of the glandular sys-
tem not only determines physi-
cal development, but also the
evolution of instincts and dispo-
sitions, emotions and reactions,
character and temperament. Just
as certain patterns are formed in
the body by a particular arrange-
ment of the ductless glands, so
the mind also receives its patterns
from the same source. “One or
several glands possess a control-
ling or superior influence above
that of the others in the physiol-
ogy of the individual, and so be-
come the central gland of his life;
itis dominant indeed, so far as it
casts a deciding vote or veto in
its everyday existence as well as
in its high points, the climaxes
and emergencies. These glandu-
lar preponderances are determin-
ing factors in the personality, cre-
ating genius and dullard, weakling
and giant, cavalier and puritan. All
human traits may be analyzed in
terms of them because they are
expressions of them.”2> A man’s
criminality may thus be the result
of the functioning of his glands
and this is asserted by many writ-
ers. Grimberg, for example, states
that emotional instability caused
by a congenital defect in the func-
tioning of the endocrine glands
has a marked influence in the
causation of delinquency.2®



Schlapp and Smith point out that
“criminals are of two broad types,
the deficients and the defectives.
They are either of subnormal
mentality or of faulty mental or
nervous constitution. Which
class numbers the most individu-
als in its ranks cannot be said at
present, but it does not matter
since it is now certain that both
types are similarly produced.”??
The determining factor in the pro-
duction of the delinquency is “the
mental, nervous and glandular
soundness of the individual. A dis-
eased nervous system is inca-
pable of healthy or social re-
sponses even under the best
practicable training. On the other
hand, a thoroughly normal equip-
ment will probably be little dam-
aged even by exposure to ex-
tremely bad environment.”
Unfortunately the enthusiasm
of the endocrinologists has out-
run their scientific temper. The sci-
ence is still in its in-fancy. Experi-
menters have reported diametri-
cally opposed results from simi-
lar researches. Definitive norms
of glandular functioning and of
emotional stability are still lack-
ing. Law-abiding individuals like-
wise suffer from glandular distur-
bance and emotional instability.
“Nothing will strike the clinical in-
vestigator with more force,” write
Schlapp and Smith, “than the fact
that deficients of the same pre-
cise type may be criminal or non-
criminal apparently in response to
nothing more than caprice or
chance.”?® Thus the wide claims
of the endocrinologists that per-
sonality characteristics, conduct
trends and criminal behavior are
all explicable in terms of glandu-
lar functioning, have not been
substantiated.??

We pointed out above that
mental defect and mental disease
were causative factors in some
crimes. Specialists in the study of
pathologic mental conditions,
however, have offered an expla-

nation of most crime in terms of
mental abnormality. The underly-
ing assumption here, too, is that
since the criminal acts differently
from the law-abiding individual he
must be a different sort of being.
But the abnormality is sought in
the mental rather than in the
physical sphere.

“A really healthy mind does
not originate conduct that is crimi-
nal,” states the Arizona Mental
Hygiene Society, “mental health
entails socialization and there-
fore precludes anti-social con-
duct.”30

Dr. Goddard stated in 1919,
“Every investigation of the men-
tality of criminals, mis-
demeanants, delinquents and
other anti-social groups has
proven beyond the possibility of
contradiction that nearly all per-
sons in these classes, and in
some cases all, are of low men-
tality. Moreover, a large percent-
age are feeble-minded. ... Itis no
longer to be denied that the
greatest single cause of delin-
quency and crime is low grade
mentality, much of it within the lim-
its of feeblemindedness.”3! He es-
timated that at least 50 per cent
of all criminals were mentally de-
fective. Similar opinions have
been expressed by other observ-
ers equally experienced in the di-
agnosis of mental deficiency.3?

Despite these positive state-
ments, the influence of defective
intelligence in the causation of
delinquency has not been accu-
rately determined; mental tests
which have been used to mea-
sure levels of intelligence were
not standardized and different re-
sults have been obtained de-
pending upon the test used.33
The testers have not been agreed
on the mental level which repre-
sented deficiency, whether 9, 10,
11,12, or 13 years was the proper
standard. The norms for defective
intelligence were fixed at too
high a level by many testers.34
Most of the tests have been
given to delinquents in institu-

tions, but these are a highly se-
lected group. Cleverer criminals
are not caught. Even among the
delinquents that are caught, the
defectives are more apt to be
found in institutions since they
are less likely to receive proba-
tion or parole.3> Most mental
tests, moreover, have not differ-
entiated the delinquents tested
according to the type of crime
committed, yet there are marked
differences in the intelligence of
criminals concerned in different
offenses. “It is particularly in-
teresting to note,” states Goring,
“that the percentage of mentally
defective murderers is nearly
twice as great as the percentage
of persons convicted of other
forms of personal violence; that
receivers of stolen goods are on
the average much more intelli-
gent than thieves; that stack-fir-
ing, which is a crime of passion,
associated more highly than any
other with imbecility, must be dis-
tinguished from other forms of
arson which are crimes perpe-
trated by persons of much higher
grade of intelligence and for mo-
tives of personal gain; that inde-
cent assaults upon children and
unnatural sexual offenses are re-
lated to weak-mindedness much
more than are crimes of rape upon
adults; and that embezzlements,
forgery and most kinds of fraud
are peculiarly intelligent crimes,
absent in a marked manner from
the records of mentally defective
persons.”36

Itis evident that earlier inves-
tigators have exaggerated the
role of mental deficiency as a
cause of crime.3” Some de-
linquents are unquestionably
mentally defective and it is prob-
able that the proportion of
defectives among criminals is
somewhat greater than in the
general population.38 Even in
mentally defective criminals, how-
ever, the crime is not exclusively
caused by deficiency in intelli-
gence. Lack of intelligence and
criminal tendency are in no sense
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interchangeable terms. In the
feeble-minded individual, as in the
normal individual, behavior is the
result of innate tendencies and
environmental influences. The en-
vironments in which many of the
defective delinquents live “make
it difficult for individuals of even
higher mental levels to make suc-
cessful adjustments.”3? A major-
ity of the mental defectives stud-
ied by the Children’s Bureau of
one Delaware county were m an
environment which made normal
standards of living impossible.
The home life of these defectives
was marred by extreme poverty,
alcoholism, immorality and ne-
glect.40

In place of an explanation of
crime in terms of intellectual de-
viation, the psychiatrists have
sought explanations in terms of
abnormalities in the emotional
and volitional fields. Mental dis-
order becomes the outstanding
cause of crime and not mental de-
ficiency. Like the mental testers
the psychiatrists have made ex-
tensive studies of delinquents
and criminals in institutions. The
psychiatrists, too, have had a ten-
dency to make exaggerated
claims as to the causative influ-
ence of mental abnormalities in
crime. “From studies of
unselected groups of prisoners
in different parts of the country,
which may be justifiably consid-
ered a fair sampling of the popu-
lation within our jails and prisons,
we see thatitis indeed a conser-
vative statement when we claim
that one-half of the criminal class
is so by virtue of mental abnor-
malities,”' is a typical statement.

Of all the mental disorders
psychopathic personality fur-
hishes the most significant con-
tingent of criminals according to
the psychiatrists. In the county
jails of Kentucky, 45.3 per cent
of the inmates were diagnosed
as psychopathic. Similar diag-
noses were made of 35.3 per

cent of the state prison inmates
in North Dakota, 42.2 per cent of
the inmates of New York county
jails and penitentiaries and 18.9
per cent of the prisoners in Sing
Sing prison. The psychopathic
criminal is called “the arch crimi-
nal in the realm of mental devia-
tion.”2 He “furnishes us,” accord-
ing to the Missouri Crime Survey,
“with our delinquent problem.
The unstable, neurotic, poorly bal-
anced, weak-willed individual with
marked character defects and per-
sonality handicaps, but often with
good intelligence, is the most dif-
ficult problem we have to meet
in handling criminals.”*3
Unfortunately for the psychia-
trist, the psychopath is only a
vaguely differentiated clinical
type. In the psychopathic person-
ality, character, feeling, instinct
and will are primarily affected, but
the difference between the psy-
chic qualities of the psychopath
and those of the normal individual
is one of degree and not of kind.
Whether a particular manifesta-
tion shall be classed as normal or
as psychopathic depends wholly
upon individual judgment. It is
completely within the discretion
of the psychiatrist to determine
how acute and frequent symp-
toms need to be before a diag-
nosis of psychopathy will be
made. This explains why the per-
centages of psychopaths found
in the same institutions vary so
greatly. In the jails of Georgia and
South Carolina only 3 per cent
and 9 per cent respectively were
diagnosed as psychopathic as
compared with 45.3 per cent in
Kentucky. Reports from New
York and Massachusetts institu-
tions show about 10 per cent of
the incoming criminals to be psy-
chopathic personalities. On the
other hand, 88.3 per cent of all
the offenders admitted to the Illi-
nois Reformatory between 1919-
29 received this diagnosis.**
Mental abnormality alone
does not explain the crimes of
the psychopath. This is clearly

emphasized by both Birnbaum
and Glueck. “It is only necessary
to refer to definite prevailing traits
of the psychopaths, their lack of
inner control and power of resis-
tance, their weakness of will,
their susceptibility and sensitive-
hess to milieu in order to recog-
hize the fact that the psychopaths
are especially endangered by the
environment as regards both the
tendency to social acts and the
inclination to a social character
formation,”#> states Birnbaum.
Glueck comes to a similar conclu-
sion:

“In any psychopathological
study of the offender, the error
must be avoided of seeing the
cause of the criminal act entirely
in the constitutional make-up of
the individual. That such is not the
case does not require much
proof. The criminal act, in every in-
stance, is the resultant of the inter-
action between a particularly con-
stituted personality and a particu-
lar environment. Because 59 per
cent of the total number of cases
examined were classifiable in
psychopathological terms, it does
not at all mean that these individu-
als were predestined to commit
crime. In fact there are in all prob-
ability many more
psychopathologically classifiable
people outside of prison than
there are within prison. That more
of them do not get into prison is
due to the fact that they have had
the many benefits of suitable en-
vironment and the protection
which goes with these benefits,
a protection of which those who
do get into prison have been de-
prived to a greater or lesser ex-
tent.”46

Physical or mental defects or
abnormalities may be transmitted
from parents to offspring. If such
abnormalities are productive of
crime, then the primary cause of
crime is not the defect or the ab-
normality itself, but the heredity
of the criminal. An individual born



with particular mental and physi-
cal abnormalities is therefore pre-
destined to crime like the “born
criminal” of Lombroso. “What we
regard as delinquents,” states
Grimberg, after a detailed exami-
nation of thirty delinquent girls,
“were primarily biological prod-
ucts of an improper mating, with
the resultant transmission of a
psychic defect. To a great extent,
the shaping of life of these girls
was predestined .. . following defi-
hite biological rules, for they
were born devoid of the potenti-
ality to adjust themselves to our
social order.”*” Environmental in-
fluence had little to do with the
delinquency of these girls since
they were born without the ca-
pacities for social adjustment.

The fact that the “family inci-
dence of crime is not fortuitously
distributed... is not entirely inde-
pendent of lineage” but tends to
be restricted to particular stocks
or sections of the community,48
lends plausible justification to the
theory that defective heredity is
largely responsible for crime. The
540 persons of Juke blood and
the 169 of X blood (i.e., persons
not of Juke blood) who married
into the Juke family (709 persons
in all) produced 140 criminals and
offenders, 60 habitual thieves, 50
common prostitutes and 180 pau-
pers.*? The 480 Kallikaks, de-
scendants of an illegitimate union
of a Revolutionary soldier and a
feeble-minded woman, produced
3 persons convicted of felonies,
8 keepers of houses of ill fame,
24 confirmed alcoholics, and 33
persons guilty of sex immorality,
mostly prostitutes. No known
criminals were discovered in the
496 descendants of the same sol-
dier and a normal wife.>?

The fact that specific families
produce many criminals whereas
many families do not is not nec-
essarily proof that criminals from
such families are born to crime,
nor that environmental influences
play no part in the fashioning of
delinquent careers or in the cau-

sation of specific acts of delin-
quency. Pende has pointed out
that although the physical consti-
tution of the individual is deter-
mined by the internal, evolution-
ary destiny assigned to each in-
dividual at the moment of con-
ception, deviations from the av-
erage human type are subordi-
nated to both the laws of hered-
ity and to environmental actions.
It is impossible to make any ex-
act distinction in the influence of
environmental factors and factors
of the hereditary disposition.>! If
both heredity and environment
condition physical development,
it is inevitable that they will also
condition the development of
psychic qualities and their ex-
pression in behavior. Thus, if a
child is born into- a family that is
delinquent -and criminal, it is likely
that he may also become crimi-
nal, but this will not be due solely
to the fact that he does not in-
herit capacities for social adjust-
ment, or to hereditary defect or
abnormality. The patterns of be-
havior which the child absorbs in
his immediate environment will
have as much to do with condi-
tioning his activities as any he-
reditary equipment received from
his ancestors. As Aschaffenburg
puts it: ‘A child that is surrounded
by criminals from its earliest
youth soon learns to think like
them and never has the chance
to develop other views.”>2

Criminal behavior, whether it
is that of the mental deviate or
that of the mentally normal indi-
vidual, is socially conditioned. It
results from individual reaction to
environmental influences. Expla-
hations of crime in terms of physi-
cal or mental abnormality or de-
fective heredity are incomplete
and one-sided since they isolate
the criminal from his environ-
mental setting. The effect of so-
cial and environmental influences
which make for crime may be
studied best in juvenile and ado-

lescent offenders. Habit patterns
are in the process of formation
and have not become definitely
fixed and established. Profes-
sional criminals owe their careers
of crime largely to influences at
work on them during early youth.
The professional criminal appears
as the final result of the failure of
family, school, church, community
and penal and correctional insti-
tutions to inculcate social atti-
tudes and habits of conduct.

The family has the primary
task of educating the child to re-
spect the behavior codes of the
community, but the delinquent’s
family is usually severely handi-
capped for the performance of
this function. “Practically no child
brought before the Juvenile
Court has a home that fulfilled the
standards of the biologically
healthy family group,” states Miss
Van Waters.>3 Of 2,000 young re-
cidivist offenders studied by Healy
and Bronner, only 7.6 per cent
were living under reasonably
good conditions for the upbring-
ing of a child.>* The families of
the 1,000 delinquents studied by
the Gluecks were “on the whole
unwholesome or underprivi-
leged.”>®

The homes of many of these
delinquents are marred by pov-
erty. Eighty-eight per cent of the
1,000 juveniles studied by the
Gluecks were clients of social
welfare agencies.’® Of the
homes of juvenile delinquents
studied by Burt, 56 per cent were
rated as poor or very poor, and
he adds, “the figures show very
trenchantly, were any figures
needed for the purpose, that pov-
erty makes an added spur to dis-
honesty and wrong.”>” Poverty
brings with it the usual concomi-
tants of dreary and unsanitary
habitations, congestion in the
home, life in slum areas where
play facilities and opportunities
for the constructive use of lei-
sure are lacking, work for the
mother and her consequent in-
ability to give her children ad-

19



20

equate supervision, constant
worry about obtaining the bare
necessities of life, and insufficient
time and energy to devote to
children’s problems.

Many delinquent homes are
crippled by the death of one or
both parents or by divorce, de-
sertion or separation. Of the
criminals and delinquents studied
by Shideler, the Catholic Charities
Probation Bureau, Slawson, and
Shaw and McKay, 50.7 per cent,
47.1 per cent, 45.2 per cent and
42.5 per cent respectively, came
from broken homes.>8 With one
parent missing and the other par-
ent at work, adequate training
and discipline of children be-
comes very difficult. The pres-
ence of a stepparent in the home
does not cure the situation, but
is apt to raise new conflicts for
the child.

But even when the parents
are living together, the home life
of the delinquent is far from be-
ing a happy one. As the New York
Crime Commission points out:
“Too frequently one or both may
be addicted to the use of liquor,
may be immoral or refuse to pro-
vide for or support their depen-
dents.... The effect of bad family
life in the making of delinquents
cannot be stressed too strongly,
and by bad family life is meant a
family in which there is constant
bickering and fighting, where ob-
scene and indecent language is
used, where there is little or no
sympathy, interest, or under-
standing between the parents
and the children and where there
is a lack of moral standards and
no real religious or spiritual
life.”>?

An undue proportion of de-
linquents come from immigrant
homes. The Gluecks in their study
of 500 reformatory graduates
found that the proportion of na-
tive-born persons of foreign or
mixed parentage among the
graduates was two and one half
times what it is in the general
population.®® Children are not

likely to accept the guidance of
immigrant parents if they are out
of tune with the world they live
in. Many immigrant parents, as
Zorbaugh observes, limit their ho-
rizons to the ghettoes and Little
Sicilies, the world of other immi-
grants of the same country,®' but
the child lives in the American
world. He attends school and
learns the language better than
his parents. He runs the street
and picks up an external acquain-
tance at least with the American
scene. He develops a sense of
superiority to his parents, who
understand neither the language
nor the community in which they
live. It therefore becomes ex-
tremely difficult for the parent to
transmit his racial heritage and
code of morals to his children.
The usual situation of parent and
child is reversed. Instead of the
parents interpreting the external
world to the children, the children
of immigrant parents are fre-
quently called upon to perform
that function for the parents.
The mere fact that delinquents
come from immigrant homes or
homes that are underprivileged,
broken or demoralized, does not
nhecessarily explain their delin-
quency. These delinquents may
have brothers or sisters who do
not come into conflict with the
law. Many such homes do not
produce delinquents. On the
other hand delinquent children
also come from so-called “good”
homes. It is not the objective
situation of the family, i.e.,
whether the home is congested,
poverty-stricken or broken by
death, divorce, etc., which has a
bearing on delinquency, but the
psychological and emotional in-
terrelations within the family. If
the child has a feeling of security
and ease in the family, if he is cer-
tain of the affection of the par-
ents, he is able to withstand con-
siderable environmental pres-
sure. “Lacking this fundamental
emotional comfort, he is open to
these pressures. Thus we find

that a certain proportion of young
delinquents and pre-delinquents
come from homes which seem to
provide an excellent environ-
ment until the psychological situ-
ation within the family circle is un-
derstood.”%?

Healy and Bronner in their re-
cent “New Light on Delinquency
and Its Treatment” give ample
documentation to show the im-
portance of emotional distur-
bances in family relations as a
cause of delinquency. No less
than 91 per cent of the delin-
quent children studied were suf-
fering from major emotional dis-
turbances arising, for the most
part, out of their relations with
members of the family. Only 13
per cent of the non-delinquent
children of the same families
showed evidence of any such in-
ner stresses or tensions and then
to a much less degree than the
delinquents. These emotional dis-
turbances in the delinquents
were due to feelings of being re-
jected, unloved, or insecure in
affectional relations, or of being
thwarted in self-expression or to
marked feelings of inadequacy or
inferiority or to disturbances aris-
ing from family disharmonies, pa-
rental misconduct, the conditions
of family life or parental discipline,
or to bitter feelings of jealousy
toward one or more children with
the same parent or parents as
themselves (siblings), or to a
deepset internal mental conflict.
According to Healy and Bronner,
these emotional discomforts and
frustrations obstruct the flow of
normal urges and wishes into
channels of socially acceptable
behavior. The child seeks for com-
pensatory or substitutive satis-
factions. Delinquency is one
means of finding such satisfac-
tions.

Delinquency is, however, not
the inevitable issue of the child’s
emotional tensions and conflicts.
He could be directed to seek com-
pensation and satisfaction for
thwarted urges in socially accept-



able channels. Some social
agency could take him in hand
and provide the guidance which
he does not receive from his fam-
ily, but unfortunately, child guid-
ance work is in its infancy. Most
communities are poorly equipped
with child guidance facilities. The
social agencies and community
influences with which the child
comes into contact may either
create new sources of tension
and difficulty or give direction to
the urge to find satisfaction in de-
linquency.

This is especially true of the
school, which has the child for a
longer time than any other social
agency. Emotionally distorted
children, children who are below
par mentally, do not fit very well
into the standard school curricu-
lum, yet the average school sys-
tem has little more than re-
pressive measures with which to
meet the temper tantrumes, irrita-
bility, mischief-making, sex over-
tures, stealing or truancy, which
are expressions of the child’s
maladjustment to the school cur-
riculum. But repression usually
leads to further rebellion against
authority and discipline. Thus the
school does little to check devel-
oping anti-social attitudes in the
children entrusted to its charge;
in fact, the rebellion against
school authority manifested in
truancy is frequently the first step
in a criminal career. “The criminal
of today was in too many cases
the truant of yesterday,” writes
the New York Crime Commission.
‘That does not mean of course
that every child who is today a
truant will become a criminal to-
morrow, but that the chances are
the criminal group will undoubt-
edly be recruited more in propor-
tion from the truant group than
from the non-truant group.” Of
251 boys who were committed
to truant school in New York City,
51 per cent required the atten-
tion of the Court and the police
in the six to eight years follow-
ing their release from this institu-

tion.®3 Another New York study
of 145 offenders committed to
State Prison showed that 60 per
cent were either truants or be-
havior problems in school, or
both. “The great majority, be-
cause of lack of interest in for-
mal school work or because of
limited mental equipment, indi-
cated early in their school careers
that they would not or could not
profit by formal academic train-
ing.”64

The community in which the
child lives is another factor in the
direction of his activities. The re-
sponsibility of the community for
delinquency may be seen espe-
cially in so-called “delinquency ar-
eas.” It is asserted that the vari-
ous parts of a city do not con-
tribute equally to crime and de-
linquency; these forms of prohib-
ited behavior are especially char-
acteristic of the slum area. In such
areas crime and juvenile delin-
quency, if not approved, are at
least apt to be tolerated by a sub-
stantial proportion of the adult
population. The community, then,
not alone does not perform its
function of directing the
individual’s behavior into socially
desirable channels, but places its
stamp of approval upon actions
which must be discouraged.

Shaw and McKay, using offi-
cial statistics, assert that they
have established the existence of
delinquency areas in Chicago,
Philadelphia, Richmond, Cleveland,
Birmingham, Denver and Se-
attle.®> The existence of delin-
quency areas in New York, Min-
neapolis and London has been
noted by other observers.®® Un-
fortunately, as Mrs. Robison has
clearly demonstrated, official sta-
tistics on which all the studies are
based are inadequate for the pur-
pose used. Court figures are not
only insufficient but also mislead-
ing as an indication of even the
approximate extent of juvenile
delinquent behavior.”¢” The re-
corded delinquency is influenced
by such things as differences in

the degree to which national, ra-
cial and religious groups provide
facilities for the care of delin-
quents without court action, their
different attitudes toward specific
forms of delinquency and the ad-
equacy of police protection in
specific areas.

It still remains true, however,
despite Mrs. Robison’s study,
that a considerable number of de-
linquents and criminals do come
from slum areas, characterized by
poor housing conditions, great
poverty and dependence, marked
absence of a home-owning class,
largely foreign populations of in-
ferior social status, unwholesome
types of commercial recreation
and inadequate open-air play fa-
cilities. These areas afford little
constructive neighborhood influ-
ence and a considerable propor-
tion of their citizens are apt to
show a tacit admiration of the
criminal and his exploits, instead
of a thorough condemnation.
The criminal’s way of life offers a
quick way out of the hard labor
and the squalor which is the lot
of so many of the inhabitants of
the area. Some forms of delin-
quency and crime may be tradi-
tional in the area, such as steal-
ing coal or raiding freight cars.
Many older offenders, moreover,
reside in the slums or are to be
found in its pool rooms, gambling
houses and houses of prostitu-
tion. These gentry have prestige
in the neighborhood. They are
the “big shots;’ and, idolized by
many of the younger boys, tend
to set their patterns of behavior.
To become a “big shot” himself
will bring the youngster recogni-
tion and esteem from his fellows.
Danny Ahearn, a notorious New
York gangster, is an excellent ex-
ample of such community educa-
tion in crime. “Here is food for
thought. Danny himself, although
he has never pondered the mat-
ter, was “taken” as a child. He is
one of ten children. Chance
placed him on the lower East Side.
He looked up to and admired and
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gave loyalty to the “big shots” of
the neighborhood, who liked him
because he was “a nice, fresh
little kid,” and flattered him be-
cause it was their nature to flat-
ter, by allowing him to carry their
guns. He grew up in their com-
pany, copied their manners,
learned their code. Then chance
gave him his first break.”®8

An instrument for perpetuat-
ing and transmitting delinquent
habits of behavior in slum areas
is the boys’ gang. As Zorbaugh
points out, it is “an adjustment
that results from the failure of the
family and the community to meet
the boys’ problems.”®? This fail-
ure is particularly acute in the
slum area, where play facilities are
so inadequate and environment
so unsatisfactory. The gang of-
fers opportunities for play, excite-
ment and adventure in company
with other boys. Within the gang
the boy finds recognition, accep-
tance and security, which he does
not find in his family life, and an
escape from the irksome restric-
tions of school. But to have sta-
tus in the gang, the boy must en-
gage in its activities. These are de-
fined by the wider community of
which the gang is a part. Juvenile
gangs assimilate behavior pat-
terns existing in the community
and will engage in crime and de-
linquency if these are familiar ac-
tivities in their neighborhood. “In
those interstitial sections of Chi-
cago,” writes Thrasher, “where ne-
glect and suppression of boy-
hood combine to produce gangs,
there are found adult social pat-
terns of crime and vice which are
naturally reflected in the activities
of the unsupervised gang or club.
In the poverty belt, the deterio-
rating neighborhood and the
slum, there is little understanding
of the interests of the boy or the
situations they meet in everyday
life.... Hence without wholesome
direction from the home or the
larger community, the gang
adopts the patterns which have
prestige in its own social environ-

ment, selecting those which ap-
peal to it and setting them up to
be followed by its own members
so far as the group controls
them.””0 Delinquency is an es-
tablished social tradition in cer-
tain gangs which is transmitted
from the older to the younger
members. Participation in delin-
quent activities is one of the re-
quirements for membership.

Confirmation of the role of
the gang in delinquent behavior
is seen in the fact that delin-
quency is usually group activity.
One study of 6,000 instances of
stealing by juvenile delinquents
disclosed that two or more boys
were involved in 90.4 per cent of
the cases.”!

Eventually the young delin-
quent may be apprehended in
some delinquency. He may be ar-
rested, held in a detention home
and appear in the Juvenile Court.
One might expect that these ex-
periences would have a sobering
effect upon him and bring him to
a realization of the error of his
ways. The effect may, however,
be quite the opposite. A child
who engages in a delinquency
without being caught may be se-
cretly ashamed of his activities.
But after he has been caught, the
situation is defined for him. He is
made acutely aware of his “bad-
ness” by the ignominy of arrest
and court appearance. He is pub-
licly tagged as a bad boy and his
family will not usually let him for-
get his badness. While his arrest
and court appearance may be a
source of reproach in his family,
itis adistinction in his gang. The
member of a gang who has dem-
onstrated his ability in delin-
quency or has “done time” in a
correctional institution has pres-
tige and plays a leading role in the
life of the gang.”2 Thus the gang
will expect him to live up to his
reputation for “badness” and the
boy will usually attach far more
value to the opinion of his com-
panions than to that of the family
which failed to meet his needs.

He will continue his career of de-
linquency which will mean further
apprehensions, and court appear-
ances, and eventually committal
to an institution. This pattern of
behavior is repeated time and
again.

The purpose of the institution
will be to correct and reform him,
to remold his habits so that he
will not come into conflict with
the law. As a matter of fact, the
stay at the institution may further
speed the process of demoraliza-
tion of the juvenile delinquent.
The institution has a difficult task
before it, for it must attempt the
social adjustment of delinquents
where family, school, church and
community have failed. The wis-
est officials and the most enlight-
ened methods would be neces-
sary to bring about a change in
them. Unfortunately the science
of redirecting human behavior is
none too well developed and the
personnel of institutions are too
frequently unaware of the few es-
tablished rudimentary principles.
It is therefore not surprising that
the institution frequently fails in
its mission. Not only does it not
produce a change for the better,
but it may be responsible for a
definite change for the worse. Ex-
isting criminal tendencies in the
individual delinquent are strength-
ened by a hostile attitude toward
institution officials, a feeling of
loyalty to the other inmates and
the not unnatural preoccupation
with the one common interest
the boys had before coming to
the institution, that of crime. In
addition, the actual transmission
of criminal techniques from the
more experienced delinquents to
the less experienced, often turns
the institution into a mere school
of crime. Testimony to this effect
is found in many biographies and
autobiographies of criminals.

“l entered the jail an amateur
in crime” writes Scott, “and stayed
there a little over three months.
In that time | learned more of the
devious methods which crooks



use against society than | had
ever dreamed of knowing. What
a commentary on justice! What
responsibility rests upon a State
which makes no provision for the
separation of the young and old
in crime!””2 Scott is not alone in
his condemnation of juvenile in-
stitutions.

Another criminal, in an anony-
mous autobiography, writes:

“Looking back now, after so
many years of bitter experience,
| realize what a terrible school in
crime that prison really was to the
many young boys who were serv-
ing short sentences there. The
daily contact with other and older
criminals constituted a course in
degeneracy and law breaking. The
volumes of cheap dime novels
and Wild West stories, which cir-
culated secretly in the place, were
merely so many textbooks in that
breeding place of criminals and
hotbed of immorality. The aver-
age citizen, going securely and
peacefully about his daily busi-
ness, little realizes that the taxes
he pays are actually helping to
support such institutions today,
where boys of tender age, with
their minds in the most impres-
sionable period of development,
are turned, not into useful and
law-abiding citizens, as they
should be, but into law breakers
and anarchists, dangerous ene-
mies of society.” 72

Thus, despite his incarcera-
tion the boy is returned to his
home, community and gang
unreformed, unrepentant and bet-
ter equipped to carry on criminal
activities.

The economic organization
of society with its philosophy of
materialism and its lack of secu-
rity for the individual are Potent
factors in the causation of crime.
Investigations made both here
and abroad have definitely estab-
lished the close relation between
times of economic stress and
crimes against property. The eco-

nomic dislocation resulting from
monetary inflation in Germany and
Austria after the War resulted in
record-breaking increases in
property crimes. In 1913 there
were 79,554 convictions for
simple larcenies in Germany. In
1923 at the height of the inflation
there were 286,178 convictions.
In 1925 after the mark had been
stabilized, the convictions for lar-
ceny fell off to the 1913 level.
“Each point that the mark fell dur-
ing the inflation period,” writes
Liepman, “increased the impulses
to dishonesty. Everything be-
came valuable and every conceiv-
able object was in danger of be-
ing stolen. All reckoning, all re-
sponsibility, all consideration for
more than the immediate present
had lost its sense.””3 In a careful
study of the effects of the busi-
hess cycle on crime in England,
Dorothy Thomas found that “bur-
glary, house and shop breaking
and robbery show a definite ten-
dency to increase in a business
depression and to decrease with
prosperity.””4 A similar study by
Emma Winslow of unemployment
and crime in Massachusetts con-
cludes that, “Unemployment is re-
vealed as an important causative
factor in vagrancy and in crimes
against property......... The rela-
tive importance of crimes against
property in the total of criminal-
ity is such as to establish indus-
trial stabilization as a significant
element in any program of crime
prevention. The conclusion
seems inescapable that the as-
surance of economic security
might be expected to bring with
it an appreciable reduction in the
amount of crime.””>

The increase in property
crimes during periods of eco-
nomic stress is largely the work
of episodic offenders, individuals
who have never before come into
conflict with the law. Many of
them commit their crimes under
the impulse of dire need. Hunger
is a bad counsellor. A typical case
is that of the unemployed printer

who had gone to Long Island to
look for work which he did not
find. On the street he saw a purse
protruding from under the arm of
a woman who was passing. He
approached from behind,
snatched the purse and then ran.
He dropped it in running. He was
awkward, never having tried this
kind of thing before. To the ar-
resting officer the man explained
his predicament saying that he
had had nothing to eat for two
days and had hoped to get
money for food and room rent by
stealing the purse. He said that
he was sorry for what he had
done and that he would not
break the law again, had never
done it before.”®

Necessity is not the only
stimulus to crime during periods
of economic depression. Some
individuals cannot stand the re-
duction in income which depres-
sion brings. They wish to enjoy
all the things that they were able
to afford during good times. They
may seek to supplement their de-
preciated in-come by criminal ac-
tivity. Unemployment leaves an
individual with much more time on
his hands and exposed to many
more temptations than if he were
working. As Root has pointed out
of the prisoners studied by him,
if the prisoner claims he was out
of work and is asked whether he
was without funds, he usually an-
swers “No.” The prisoner’s prob-
lem, states Root, was one of idle-
ness. On the street with nothing
to do and the cheap movie, pool
room and dance hall to attract
him, contact with the curbstone
loafer, time to drink and gamble,
seeking any amusement and
excitement to avoid ennui or
thought of future consequences
if he does not find work; these
and similar factors rather that be-
ing on his last dollar are the psy-
chic effects to be emphasized.””

Our economic organization
has stimulated crime through
other forces than its crises.
Predatory crime has followed in
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the wake of the tremendous ex-
pansion of commerce and indus-
try in this country in the last hun-
dred years. “Every acceleration
given to industry, commerce and
banking by improved machinery
and power, by railroads, tele-
graphs and telephones—has
been followed not only by a
marked increase in the number of
criminals who prey upon credit,
but a serious expansion in their
boldness and ingenuity,’ states
one report.”8 The expansion of
commerce and industry has sim-
ply provided additional opportu-
nities for the commission of
crime. This criminality goes on in
good years as well as in bad years
and is largely the work of the pro-
fessional criminals.

The professional criminal
draws the basic philosophy of his
calling from the economic sys-
tem. He is after the same great
good, wealth, as the capitalist
who talks about rugged individu-
alism. He is fully aware of the
strength of the money motive in
American life and the fact that it
is one of the indispensable con-
ditions to social prestige and ap-
proval. He is also aware that such
prestige and approval are by no
means dependent upon the
methods by which wealth is ob-
tained. “The faith upon which our
economic civilization reposes,”
writes Tawney, “the faith that
riches are not a means but an
end, implies that all economic ac-
tivity is equally estimable whether
itis subordinated to a social pur-
pose or not. Hence it divorces
gain from service and justifies re-
wards for which no function is
performed or which are out of all
proportion to it.””? The gangster
summarizes this attitude in lan-
guage much more blunt: The test
of social esteem is not how did
you get it, but have you got it?
The facts of our commercial de-
velopment lend support to the
gangster’s contention.

Society opposes to the crimi-
nal an army of police officials,
prosecutors, judges, probation
and parole officers and jailers. It
expects that the threat of detec-
tion, prosecution and pun-
ishment will be sufficient to de-
ter many individuals from criminal
activity and will keep the crime
rate down to a reasonable level.
If, however, law enforcement
agencies are inefficient and if the
possibilities of punishment are re-
mote, few individuals will be de-
terred in fact and the high crime
rate is to be expected. It is the
opinion of many observers of the
crime problem that the defective
operation of law enforcement
machinery is one of the principal
factors making for crime in this
country. “It is not too much to
say that the administration of the
criminal law in this country is a dis-
grace to our civilization and that
the prevalence of crime and fraud
which here is greatly in excess
of that in European countries is
due largely to the failure of the
law and its administration to bring
criminals to justice,”80 stated
Chief Justice Taft in an address
which is frequently quoted. Simi-
lar opinions have been ex-
pressed by others. “| believe | am
in a position to express what is
in the mind of the average good
citizen today,” states Prentiss; “It
is apparent and conceded that
the administration of criminal jus-
tice has absolutely collapsed and
the reason we have the appall-
ing condition now confronting us
is because criminals go unpun-
ished.”® The Chicago Crime Com-
mission in one bulletin declared,
“Crime flourishes because crimi-
nals escape punishment,” and in
another, “Maladministration of
justice is probably the chief fac-
tor in the entire crime situation.”82

Surveys which have been
made of police, prosecutors,
courts, probation and parole of-
ficers in various parts of the coun-
try have clearly documented
American inefficiency in law en-

forcement. The police catch too
few offenders. Of those caught,
too small a number are convicted
and if convicted many are not ad-
equately punished. An analysis of
the work of law enforcement
agencies is presented in other
parts of this book. It will suffice
here to point out that their ineffi-
ciency is due to defective leader-
ship, personnel, organization,
procedures and provisions of the
substantive criminal law.

Law enforcement agen-
cies are handicapped by protec-
tive arrangements between their
officials and criminals, or between
criminals and powerful politicians
who can influence their opera-
tion. “There is not a single law en-
forcement agency” stated J. Edgar
Hoover in a recent speech, “which
is not menaced in some degree
by the efforts of political manipu-
lation. Corrupt political meddling
in police work constitutes a tre-
mendous public menace. | often
wonder whether political leaders
feel that the police are supposed
to serve them or to serve soci-
ety.”8 We have noted that it is
particularly the professional crimi-
nal who avails himself of these
protective arrangements in order
to cut down the risks of his call-
ing. How far the risks can be elimi-
nated by these means is evident
from the following comments
contained in areport on crime in
Chicago made in 1915. After
enumerating the various classes
of professional criminals, the re-
port states:

“These men carry on their
work from year to year ap-
parently without fear of success-
ful interference with their occu-
pation. Occasionally raids, arrests
and round-ups are made and in
some instances convictions are
secured, but broadly speaking
this group of enemies of society
have entrenched themselves in
such a manner as to have little to
fear from the law. They have
formed a crime system which
gives its members a reasonable



sense of security. Among the
members of this fraternity the
rates for insurance against con-
viction of crime ought not to be
much higher than the prevailing
rates outside of the fraternity for
burglary insurance or hold-up in-
surance. It is possible that a pick-
pocket may be arrested and con-
victed, just as it is possible that
the citizen may have his pocket
picked, but the chances are
equally great in either case. They
have built up lines of defense con-
sisting in part of the corrupt law-
yer, the fixer, the corrupt politi-
cian, with the further assistance
of our antiquated system of crimi-
nal procedure, until they have
made their business about as safe
from governmental interference
as any other form of business.”84

Thirteen years later, at the
time of the lllinois Crime Survey,
professional and organized crime
was still operating under official
protection in Chicago. As
Landesco points out, “Criminal
business enterprises, like vice,
gambling and bootlegging, were
carried out under adequate po-
lice protection. Torrio’s (the pre-
decessor of Al Capone) power
rested in large part on his ability
to insure protection to his fellow
gangsters. Immunity from punish-
ment appears to be an almost in-
dispensable element in maintain-
ing the prestige and control of a
gangster chief, as is indicated by
Torrio’s retirement after serving
a prison sentence.”8>

There is a long record of offi-
cial protection of crime in New
York as well as in Chicago. The
Seabury Report of 1932, with its
evidence of police collusion with
offenders and political control of
judges and other law enforce-
ment officials in New York, was
but the last of a series of such
reports beginning with the New
York Assembly investigation of
1875. A flagrant example of offi-
cial protection for law breakers
came to light in Brooklyn re-
cently. Drukman, a shipping clerk

in the employ of the Luckmans,
had gambled with his employer’s
money. He was murdered by the
Luckmans, assisted by one Fred
Hull, apparently as the result of a
quarrel over the money. The po-
lice virtually caught the killers in
the act. Yet no indictment was
found by the Grand Jury to which
the case was first presented. A
special prosecutor, Hiram Todd,
was however appointed by the
Governor, who succeeded in ob-
taining an indictment from an-
other Grand Jury and in convict-
ing the Luckmans and Hull of
murder in the second degree.80
Mr. Todd in addition obtained con-
viction against four individuals,
one of whom was a member of
the prosecuting staff, for bribery
in connection with the case. (See
also page 255.)

The alliance between the
criminal politician and law en-
forcement officials is to be found
in other American cities besides
New York and Chicago. As
Merriam and Gosnell point out,
“that robbery, theft, fraud and
even murder should receive rec-
ognition in any political circle
seems at first incredible, but the
grim and incontestable facts can-
not be wished away. Those famil-
iar with the politics of our cities
are well aware of these condi-
tions, and the symptoms are by
no means confined to cities. In
some cases, this arrangement is
casual and unorganized. But in
the large cities, it becomes more
comprehensive and approaches
the dignity of a system.”8”
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Part I, Chapter, Il

The criminal law is distin-
guished from other branches of
the law by two fundamental cri-
teria. First, the criminal law pro-
hibits acts under threat of a spe-
cific punishment which will follow
if the act is committed.! The law
says to a man, you shall not steal,
kill, rape, etc. If you do, you will
be punished. You may be put to
death, imprisoned, fined, put on
probation or disqualified from
holding public office. In the case
of civil wrongs, however, such as
trespass and breaches of con-
tract, the law gives to the injured
party a right of action against the
man who caused the injury. He
must repair the damages he has
caused. He may be required to
make a money payment, or to
perform specifically the engage-
ment entered into. Imprisonment
or fines for contempt lurk in the
background to enforce certain
kinds of civil process, but only if
the defendant refuses to abide by
the judgment rendered by the
court. In the criminal law, prohibi-
tions are enforced exclusively by
methods of compulsion or re-
straint of the individual by the
state.

Secondly, crimes are looked
upon essentially as violations of

The Nature
& Development
of Criminal Law

public interests, and are re-
pressed by proceedings taken in
the name of the people or the
state. A criminal prosecution is
entitled “State versus Doe” or
“People versus Doe,” even
though it may have originated in
the complaint of a private party.
Civil proceedings, however, are
carried on throughout by the
party whose interests have been
adversely affected. The proceed-
ing is entitled “Jones versus Doe.”
The State is not a party. It pro-
vides a tribunal before which
Jones may prove his claim, and
machinery to enable him to col-
lect it once he has obtained judg-
ment. But it is not otherwise con-
cerned. In a civil proceeding,
moreover, if Doe offers Jones a
satisfactory sum to settle the
case out of court, Jones can freely
withdraw his complaint. But the
money payment made to a victim
of a crime has no such effect on
a criminal proceeding. The com-
plaining witness cannot on his
own initiative quash the criminal
prosecution. Only the agents of
the state may dispose of criminal
prosecutions. The prosecuting
attorney may do so in many
states through the exercise of his
power of nolle prose qui. In other
states the consent of the judge
must be obtained for a dismissal

of the criminal prosecution.
Although the consequences
of criminal acts and the mechan-
ics of the enforcement of the
criminal law differ from other
branches of the law, their pur-
poses are similar. The fundamen-
tal purpose of all law is the con-
trol of human conduct for the fur-
therance of individual and social
interests. Life in society cannot
go on without some limitation of
human activity. Individuals tend
to a maximum satisfaction of ego-
istic needs. Unfortunately there
are not enough material and cul-
tural goods to satisfy everyone.
Society faces a “condition of
overlapping or conflicting claims
in which the goods of human ex-
istence would be lost or wasted,
or at least the satisfactions de-
rived from them would be small,
if individual application of them to
individual claims and demands
were not ordered.”? Itis the func-
tion of the law to do this order-
ing, to limit the spheres of col-
lective interests, and individual
claims and interests. ldeally, its
task is one of satisfying claims or
demands with the least amount
of friction and the least amount
of waste so that the means of sat-
isfaction may be made to go as
far as possible. The maintenance
of certain individual and collective
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interests is left to the sanctions
and procedure of the civil branch
of the law. Some individual and
social interests, however, are
protected by the full weight of
police, prosecutors and jailers.

With the possible exception
of treason, there are no crimes
which have been punishable at all
times and at all places. Treason
is punished everywhere because
itis always a distinct threat to the
existence of the social group. But
no other crime has ever touched
social existence so intimately as
everywhere to require repression
by the criminal law. Even murder,
which today is the most serious
of crimes, was once left for re-
dress to private action. In primi-
tive systems of criminal law, when
one member of a clan was killed
by a member of another it was
the duty of the kin of the victim
to avenge his death. At a later
stage of development, money
payment might be made to the
offended clan to buy off its ven-
geance. With the rise of the mo-
dem state, however, human life
became an interest protected by
the state and murder was no
longer a matter for individual or
clan adjustment.

The kinds of interests that
will be protected in any country
and the extent to which the crimi-
nal law will be used for their pro-
tection differ at various times in
a country’s history and as be-
tween countries; they depend
upon the political, social and eco-
nomic organization of the state,
its cultural development and its
moral and religious ideas. The Pu-
ritan colonists of the Massachu-
setts Bay Colony wished to es-
tablish “a religious common-
wealth in which the laws of
Moses were to be supreme.”3
Their code of laws adopted in
1640 contained 12 capital of-
fenses, every one of which is
founded upon the authority of

the Old Testament. For guidance
in the interpretation of the laws
the colonists turned not to law-
yers, but to the clergy. Today, the
criminal law of revolutionary
countries like Russia, Italy and
Germany differs in many respects
from other European countries.
The maintenance and furtherance
of the new political, social and
economic regimes arising from
these revolutions is considered
of the most vital importance. Po-
litical, social and economic crimes
which threaten their existence
are repressed with far greater se-
verity than the ordinary crimes
against the individual All three
countries have abandoned the
fundamental principle of Euro-
pean law that political offenders
should be treated more leniently
than ordinary offenders. Under
the Russian penal law, for ex-
ample, counter revolutionary ac-
tivities, sabotage, destruction of
railroads and public buildings, ter-
rorism and espionage are all pun-
ishable with death, while murder
may be punished by only 8 years
imprisonment. The severity of the
Russians in dealing with the
former class of offenses may be
noted in the recent treason tri-
als. Of thirty-two defendants
tried, twenty-eight were ex-
ecuted and only four were sen-
tenced to imprisonment.

The United States has seen a
tremendous extension in the
scope of the criminal law. The first
New York Act on crimes and pun-
ishments (Dec. 10, 1828) had, for
example, two hundred and fifty
sections. The 1934 edition of the
New York Penal Law contains
about 1,000 sections. Approxi-
mately 362 changes, additions
and amendments were made in
the New York Penal Law between
1921 and 1934. There are, more-
over, over 400 penal provisions
in the New York General Statutes.
Federal authority over crime has

also received an enormous ex-
tension in recent years. Although
the Federal government has no
inherent power over crime, it has
legislated widely in pursuance of
the express powers granted to
it by the Constitution. The
Harrison Narcotic Act, the Na-
tional Firearms Law, the Anti-Kid-
haping (Lindbergh) Law, the Dyer
Motor Vehicle Theft Act, the acts
prohibiting the transportation of
stolen property across state lines
and the sending of threats across
state lines for the purpose of ex-
tortion, and the recent law mak-
ing the robbery of a National or
Federal Reserve Bank a federal
offense, mark the growth of the
Federal penal law.

The expansion of the criminal
law is the inevitable concomitant
of the development of modern
civilization. The population of the
entire country in 1790 was
3,929,625. There were only 6
towns with a population of over
8,000 The urban population of
the country was 131,472 or only
per cent of the total. By 1930,
however, the population of the
county was 122,775,046 There
were 5 cities of over 1,000,000
population. Of the population
56.2 per cent lived in the urban
areas. Coincidently with this
population growth has come the
tremendous expansion of com-
merce and industry and the
means of transportation and com-
munication. Contacts between in-
dividuals have been accelerated.
The possibilities and the methods
whereby one individual can inflict
injury upon others have increased
enormously. The criminal law has
been expanded in an attempt to
keep pace with and ward off
these many new possibilities of
injury to individual and social in-
terests. This generation has seen
the multiplication of attempts
through laws to curb the opera-
tion of motor vehicles and to deal
with the increasing number of in-
juries caused by the use of auto-
mobiles. It has seen the imposi-



tion of new prohibitions de-
signed to safeguard the health,
safety and welfare of industrial
workers. As well, penal sanctions
have been in-creased to protect
consumers from adulterated
foods, from inferior or misrepre-
sented articles of merchandise. It
be-holds new restrictions in the
marketing of securities. The ex-
pansion in the criminal law is con-
tained for the greater part in
state laws, but recently there has
been increasing resort to Con-
gress for new penal legislation.
This has been made necessary on
account of the difficulty which
states encounter in combating a
highly mobile criminal class which
Uses all the improved methods of
transportation and com-
Mmunication to commit depreda-
tions without regard for state
boundaries which the law en-
forcement agencies of the sev-
eral states have to respect.
Though much of the exten-
sion of the scope of the criminal
law in this country is inevitable, a
contributing factor has been the
traditional eagerness of the
American legislator to add a crimi-
nal penalty to every change he
makes in the existing legal struc-
ture. As Pound puts it, “Every lay
law. maker turns instinctively to
the criminal law when he comes
to provide a sanction for his new
measure, and every statute adds
one more to the mass of pre-
scribed penalties for which a
criminal prosecution may be in-
voked.”* The tradition of quick re-
course to the criminal law is of
long standing in this country. It
goes back to the days of the Pu-
ritan legislation of the Massachu-
setts Bay Colony. No detail was
too small to engage the attention
of the Puritan legislators and no
subject was too difficult for them
to legislate upon. “From the form
of religious observance to the
style of women’s hats, and from
the enactment of laws relative to
capital offenses, to the width of
the female sleeve, they passed

laws with the utmost confi-
dence.” But neither the Puritan
nor the modem legislator has
been any too well aware of the
fact that there were limits to the
effective use of the criminal law
as an instrument of social con-
trol. Particular types of behavior
do not cease merely because the
legislature has seen fit to prohibit
them. The satisfaction derived
from the behavior may be so
deeply rooted in human desires
that the penalties decreed are
completely inadequate to deter
it. Law-enforcement machinery
may be unable to enforce the new
prohibitions in addition to the
hundreds already on the books.
The prohibition may also call into
being evils almost as harmful in
their social consequences as
those which it was intended to
cure. Official corruption, gangster-
ism, the widespread disregard of
law all antedated the Eighteenth
Amendment, but they received a
tremendous impetus from the at-
tempt to enforce its provisions.
Similar evils still arise from the at-
tempt to enforce prohibitions
against prostitution and gam-
bling. There is probably no large
city in this country where these
activities are not carried on in
complete violation of the law and
where part of their profits have
not been used at some time to
buy official immunity.

Legislation is not the only
source of the criminal law. In ev-
ery state, to a greater or lesser
extent, the common law of
crimes, i.e., the unwritten or cus-
tomary law of England and the
statutes of general application
passed before the colonies de-
clared their independence, con-
taining principles applicable to
conditions here, are still in force.
This is true even m states like
New York, Ohio, Georgia, Indiana,
lowa, Kansas, Michigan, Minne-
sota, Nebraska, Oklahoma, Or-

egon and Texas, which have ex-
pressly attempted to abolish the
common law of crimes and re-
quire that an act to be a crime
must be prohibited by a statute
of the state.® The attempts to
eliminate the common law have
failed because none of the state
statutes covers the entire field of
crime and punishment. State
criminal codes frequently omit ref-
erence to specific doctrines of
the criminal law, such as those re-
lating to culpability, insanity, du-
ress, necessity, self-defense, de-
fense of others, etc. Resort must
be had to the common law in or-
der to fill the gaps left by the
statutory materials. Statutes fre-
quently designate offenses by
their common-law names without
defining them. The laws merely
provide that one who commits
burglary, assault, battery, larceny,
etc., shall be punished by a spe-
cific penalty. The courts must nec-
essarily look to the common law
for the elements of these of-
fenses. Lawmakers, too, paid more
attention to the common law than
to the actualities of the moment.
Even, when offenses are defined,
this is usually done as at common
law, leaving the constitution of
the various crimes precisely as
though there had been no statu-
tory definition.”

The continued reliance upon
the traditional, centuries-old com-
mon law indicates that no state
has ever succeeded in formulat-
ing a coherent set of principles,
adequate to the needs of the
state at the moment. There are
many so-called state penal codes,
but these do not systematically
lay down the provisions of the
criminal law. They are simply at-
tempts at compilation to provide
ease of reference. They are
defective even for this purpose.
This is illustrated by the classifi-
cation of offenses in use in the
various states. New York and
seven other states use an alpha-
betical arrangement in their pe-
nal codes. This would seem to be
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the simplest method of setting
forth crimes so that they could
be easily discovered, but a few
examples from the New York pe-
nal law show the defects of the
alphabetical arrangement even
for this purpose. Prostitution, for
example, appears under the title
“Women.” The standards pre-
scribed for marking silver are laid
down in the article entitled “Busi-
ness and Trade,” the rules con-
cerning the stamping of platinum
are laid down in a separate sec-
tion entitled “Platinum Stamping.”
There is a prohibition against
forging or counterfeiting railroad,
steamship, or other passage tick-
ets in the section entitled “Forg-
ery” while other offenses con-
cerning such tickets are found in
a section entitled “Passage Tick-
ets.” Twenty-eight other states
group the offenses roughly
according to the types of crime.
Massachusetts, for example, clas-
sifies its crimes as follows: Crimes
against governments, against the
person, against property; forgery
and crimes against the currency;
crimes against public justice;
against public policy; against
chastity, morality, decency, and
good order; desertion and non-
support. But these categories are
frequently not very illuminating.
Many different types of crime are
brought under a single heading-
Dropping glass on a public way
or beach, prohibitions against
cabmen leaving horses insecurely
tied, and against protruding hat-
pins are all in the chapter entitled
“Crimes against the Person”
which includes murder, robbery,
rape and kidnapping.8Injury to a
building, for instance, is in the
chapter entitled “Crimes Against
Property.” But destruction or
demolition of a building by riot-
ers is in the chapter “Crimes
Against the Peace.”'0

Even these standards of clas-
sification, defective as they are,
are not maintained in the rest of
the states. Some states classify
only part of their crimes, and oth-

ers make no pretense of classifi-
cation at all, simply running their
offenses together in a manner
that reminds one of Coke’s dis-
organized treatise on the crimi-
nal law written in the seventeenth
century.

These defects in classification
are not merely formal. They are
symptoms of the general state of
confusion of the existing criminal
law. No state has as yet clearly de-
fined the interests which it seeks
to protect by means of the crimi-
nal law, and the attacks upon
those interests which ought to be
prohibited. There can be no satis-
factory classification until a state
makes a painstaking analysis of its
criminal laws, in terms of such in-
terests and attacks. Only then will
it be possible to discover whether
the criminal law covers all the acts
which may be deemed socially
dangerous and gives to the vari-
ous social and individual interests
the protection it ought to give in
our existing civilization.

American criminal law codifi-
cation is in direct contrast with
the European. In Europe, codifi-
cation is an attempt at thorough-
going revision of the criminal law
in order to make it a more effec-
tive instrument against crime. In
this country, states have taken
the common law as a basis and
have passed numberless laws
supplementing, superseding and
modifying the common law. The
result is that the inadequacies and
inconsistencies which have long
existed in the common law sys-
tem have been perpetuated and
to them have been added the in-
consistencies between the stat-
ute and the common law.

A typical instance of the con-
fusion of the present criminal law
may be seen in the felony-misde-
meanor classification of offenses.
Some gradation of offenses is
hecessary because they differ in
their seriousness to the indi-

vidual and to the general secu-
rity. “Shooting craps” by a group
of young men, in violation of the
prohibition against gambling, is
obviously not such a severe
threat to the social order as mur-
der or manslaughter. Some clas-
sification of offenses in terms of
seriousness is necessary as a
procedural device. Not all of-
fenses should be treated with the
same set of formalities and the
same methods of safeguarding in-
dividuals accused of crime. Less
serious crimes can and should be
handled by more expeditious
methods than those used in han-
dling offenses for which the pun-
ishment may be a long term of
imprisonment.

The fundamental division of
the criminal law, from the point
of view of the gravity of the of-
fenses, is the one into felonies
and misdemeanors. Many proce-
dural rules and rules of the sub-
stantive law are dependent upon
this classification. Unintentionally
causing death in the commission
of a felonyis murder, but it is only
manslaughter if the criminal act
was a misdemeanor. To constitute
burglary, a house must be bro-
ken into with the intent to com-
mit a felony therein; the intent to
commit a misdemeanor is not
enough. Trial by jury is a consti-
tutional right of those accused of
felonies. Misdemeanors may be
tried by a judge without a jury. A
police officer may arrest without
a warrant any person whom he
reasonably suspects of having
committed a felony. He may only
arrest misdemeanants without a
warrant if the offense was com-
mitted in his presence. A police
officer may kill a felon if it is nec-
essary to effect his arrest or to
prevent his escape, but killing a
misdemeanant under these cir-
cumstances is murder.

At common law, the term
felony was used to designate the
more heinous crimes and felonies
were generally punishable by
death and forfeiture of goods.



Misdemeanor came to designate
the less serious offenses which
were not punishable by death or
forfeiture. Although imprison-
ment has been widely substituted
for the death penalty, felonies are
still taken to mean the more seri-
ous offenses which entail the
more severe punishments. The
usual statutory rule is that a
felony is a crime punishable by
death or confinement in a state
prison. All other offenses are
known as misdemeanors.
Unfortunately, state legisla-
tors do not consistently grade
offenses as felonies or misde-
meanors according to the grav-
ity of the offense. In Pennsylva-
hia, for example, “Embezzlement
by a servant is a felony, while em-
bezzlement by a banker, trustee
or guardian is only a misde-
meanor. An attempt to rape is a
misdemeanor only, while an at-
tempt to burn a stable or a mill is
afelony. Assault and battery with
intent to rob is a felony, but if the
intent is to rape, the offense is a
misdemeanor. Uttering counter-
feit gold or silver coins is a mis-
demeanor only, but uttering cop-
per coins for less than their value
is a felony. Purposely and with
malice aforethought cutting out
a person’s tongue, eye or hand
is a misdemeanor only; but giv-
ing away a toy, on which is
painted by way of advertisement
a flag of the United States, is a
felony.”'" Nor does it necessarily
follow that felonies are more se-
verely punished than misdemean-
ors. “Larceny. the penalty for
which is a fine of not more than
$ 500 and three years’ imprison-
ment, is made a felony, while ma-
licious burning of a warehouse is
a misdemeanor only; yet the lat-
ter is punished by a fine of $ 2,000,
and ten years’ imprisonment. So
embezzlement by a servant,
while a felony, is only punishable
by three years’ imprisonment,
while embezzlement by a factor
is a misdemeanor, yet punishable
by five years in prison. Selling an

article in which is printed or
painted by way of advertisement
a flag of the United States or of
Pennsylvania, is a felony, but is
punished by a fine of only $ 500
and imprisonment for six months.
Receiving stolen goods is a
felony, punishable by a fine of
$ 500 and three years imprison-
ment, while forgery, a misde-
meanor only, is punishable by
twice as great a fine, and impris-
onment three times as long.”'?
While legislators designate
offenses as misdemeanors and af-
fix to them the punishment for
felonies, courts in the application
of constitutional guarantees,
such as the right to trial by jury,
have refused to abide by the
nhame given to the offense but
have looked to the punishment
imposed. In a recent New York
case for example, the defendant
was convicted by a magistrate
without a jury of a violation of
the general business law. The of-
fense was designated a misde-
meanor by the statute. The maxi-
mum punishment prescribed,
however, was two years’ impris-
onment and $ 5,000 fine. The de-
fendant contended that his right
to trial by jury was violated since
the offense was really a felony
despite the statutory designa-
tion. This contention was upheld
by the appellate court.'3 The
courts do not agree on the ques-
tion whether the maximum or
minimum punishment prescribed
by the statute, or the punishment
actually imposed in a particular
case, determines the offense to
be a felony or a misdemeanor.
The felony-misdemeanor classifi-
cation, despite its importance is
plainly the source of confusion
and inconsistencies and justifies
the comment of one writer who
says: “The distinction between
felony and misdemeanor is a cu-
rious specimen of law-making to
be in force in this day and coun-
try, with its fixing of the dividing
line between crimes infamous
and otherwise by the possibility

of punishment by imprisonment
for one year or less, and its ef-
fect of making felonies of crimes
denominated as misdemeanors in
the statutes which denounce
them. This is truly. . .. areversion
to barbaric law.”4

The persistence of the com-
mon law stands in the way of a
complete realization of one of the
fundamental principles of criminal
law of the western world, namely
that no act can be deemed a
crime unless expressly prohib-
ited by law at the time it was com-
mitted. This principle is recog-
hized by the provisions of the
Federal Constitution against ex
post facto laws. It is recognized
by codes which, like that of New
York, lay down that, “No act. ...
shall be deemed criminal or pun-
ishable except as prescribed or
authorized by this chapter, or by
some statute of this state not re-
pealed by it.”!> The doctrine of
no crimes or penalties without
pre-existing law is one of the fun-
damental safeguards of individual
liberty. In every country there is
atendency to use the criminal law
to oppress unpopular individuals
and causes. The power to make
ex post facto laws would be a con-
venient instrument for this pur-
pose, by making acts criminal
which were non-criminal at the
time they were done, or by
changing the punishment for
crime after the fact, or by altering
the rules of evidence applicable
at criminal trials. English legal his-
tory before the revolution of
1688 is replete with instances of
such acts. The Germans supplied
arecent example of ex post facto
legislation in authorizing the be-
heading of Van der Lubbe for
burning the Reichstag, when the
penalty for arson at the time of
the fire was a term of imprison-
ment only. A constitutional bar-
rier stands in the way of the adop-
tion of such laws in this country.
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But if full effect is to be given
to the principle of no crime with-
out pre-existing law, it is neces-
sary not only to ban ex post facto
laws, but to lay down fixed and
certain categories of criminal con-
duct as well. It must be possible
for an individual to know what is
a crime at the time he acts, so
that he may govern himself ac-
cordingly. He does not have this
knowledge when the definitions
of the various crimes are so
vague that they may be inter-
preted according to the whims
and prejudices of police officers,
prosecutors, and judges. This
vagueness is characteristic of the
common law of crimes.

As a general rule, any act or
any omission of a legal duty that
injures or tends to injure the
community at large to such an ex-
tent that public policy requires
the state to interfere and punish
the wrong-doer is a crime at com-
mon law. As the Court stated in
Ohio versus Lafferty,'® “Whatever
acts, then, are wicked and im-
moral in themselves, and directly
tend to injure the community, are
crimes against the community,
which not only MAY but MUST, be
repressed and punished... .“ Acts
of malicious injury to another’s
property which are done in such
a way as to provoke violent re-
taliation, such as killing a horse,
cow, or other domestic animals,
or breaking windows; acts which
scandalously affect the general
health or morals of the commu-
hity, such as casting a dead body
into a river, eavesdropping, in-
dulging publicly in profane swear-
ing; acts which are provocative of
public disturbance, such as dis-
turbing a religious congregation
at worship, or disturbing a town
meeting, tearing down an adver-
tisement set up by commission-
ers for a sale of land, or agreeing
to fight, though no fight takes
place, have all been held to be

common law misdemeanors.'”

It is not necessary to find any
precedent for making specific
acts criminal. It is enough that the
judge feels that the act in ques-
tion comes within the vague cri-
teria of acts “wicked and immoral
in themselves” or “punishment
required by public policy.” The
doctrine of common law misde-
meanors, therefore, leaves con-
siderable room for the exercise
of the innate prejudices of indi-
vidual judges in designating par-
ticular conduct as criminal.

Legislators have not entirely
dispensed with the use of broad
and vague principles to formulate
crimes, even where they have put
the criminal law upon a statutory
basis. Sec. 43 of the present New
York Law, for example, reads “A
person who willfully and wrong-
fully commits any act which seri-
ously injures the person or prop-
erty of another or which seriously
disturbs or endangers the public
peace or health, or which openly
outrages public decency - . . is
guilty of a misdemeanor.” There
is room for the exercise of
considerable discretion in such
vague terms as “seriously in-
jures,” “seriously disturbs” and
“seriously endangers.”

The common law crime of con-
spiracy is in daily use by prosecu-
tors, and is as vague and as ill-
defined as common law misde-
meanors. A criminal conspiracy is
defined as a combination of two
or more persons to do an unlaw-
ful or criminal act by unlawful or
criminal means. If every unlawful
act done by two people were a
conspiracy, then one could not
object to the vagueness of the
rule. So long as two or more
people were concerned in any
unlawful act they would be sub-
ject to a criminal prosecution. But
this conception of criminal con-
spiracy blurs the boundaries of
the civil and criminal law. It would

involve law enforcement agen-
cies in every civil dispute, for ex-
ample, a breach of contract, so
long as the breach was the work
of two or more people. Courts
have, therefore, tried to draw a
line between those unlawful acts
in which the public is sufficiently
interested to justify prosecution
and unlawful acts which must be
left for redress to the Civil courts.
In a Massachusetts case, the
Court drew the line as follows:

“It is the consensus of opin-
ion that conspiracy, as a criminal
offense, is established when the
object of the combination is ei-
ther a crime, or if not a crime, is
unlawful, or when the means con-
templated are either criminal, or
if not criminal, are illegal, provided
that, where no crime is contem-
plated either as the end or the
means, the illegal but non-crimi-
nal element involves prejudice to
the general welfare or oppres-
sion of the individual of sufficient
gravity to be injurious to the pub-
lic interest?”18

What will be recognized as
“prejudice to the general Welfare”
or “oppression of the individual”
within the terms of this definition
rests largely within the discretion
of the Courts. This is brought out
very clearly by a recent Kentucky
case in which three defendants
were convicted of conspiracy “to
engage in the business of lend-
ing money at excessive rates.”
The state had no law making the
practice of usury a crime. Never-
theless, the majority of the Ken-
tucky Appellate Court, in the case
of Commonwealth v. Donoghue,
upheld the conviction in terms
similar to those used in the above
Massachusetts case:

“According to the over-
whelming weight of authority the
objects of the conspiracy need
not be an offense against the
criminal law for which an indi-
vidual could be indicted or con-



victed, but it is sufficient if the pur-
pose be unlawful.. . It cannot be
said, however—and care must
ever be exercised in the applica-
tion, as all courts recognize—that
the term “unlawful” includes ev-
ery act which violates legal rights
of another or such as may create
aright of action. The proper rule
undoubtedly is that all such acts
as have the necessary tendency
to prejudice the public or to in-
jure or oppress individuals by un-
justly subjecting them to the
power of conspirators are suffi-
ciently tainted with the quality of
the unlawfulness to satisfy the re-
quirements as to conspiracy. Itis
said that the influence of the act
or purpose upon society deter-
mines whether a combination to
accomplish it is a criminal con-
spiracy.”!?

But the dangers of the doc-
trine of conspiracy were ably set
forth in the dissenting opinion in
this case:

“. .. However indefensible
the exaction of usury may be, it
is a matter that should be regu-
lated by the Legislature and not
by the courts. Already the con-
spiracy doctrine has been
worked overtime, and should not
be extended unless plainly re-
quired. When a court on the
theory of conspiracy declares an
act to be a crime, which was not
recognized as a crime at the time
it was done, its decision savors
strongly of an ex post facto law.

. . The decision not only pre-
sents a strained application of the
conspiracy doctrine, but its chief
danger lies in the fact that for all
time to come, it will be the basis
for the creation of new crimes
never dreamed of by the people.”

The indefiniteness of criminal
conspiracy makes it a favored
weapon against unpopular
groups or individuals who cannot
be convicted of a specific crime.
In the eighteenth century and the

early part of the nineteenth, long
before the labor injunction was
known or used, a prosecution for
criminal conspiracy was one of
the favored methods of fighting
labor unions. When laborers com-
bined to increase wages, their
leaders risked jail for their efforts,
but employers who combined to
depress wages did not run a simi-
lar risk.2® Employers never hesi-
tated to exercise all the power
they possessed. They combined
and conspired but escaped pun-
ishment, while their employees
were made to feel the full weight
of the law. “Prejudice to the gen-
eral welfare” or “oppression of
sufficient gravity to be injurious
to public interest” tended to be
measured by the general predi-
lections of prosecutors and
judges.

The doctrines of common law
misdemeanors and criminal con-
spiracy stand in direct contrast to
another fundamental rule of the
common law, namely, that penal
statutes must be strictly con-
strued. Through this principle a
degree of certainty, precision and
definiteness is required of stat-
utes which is not found in the
common law system itself. The
rule arose because the courts
hesitated frequently to apply the
death penalty to the large num-
ber of cases in which capital pun-
ishment was provided for by stat-
ute. The judges therefore sought
by a strict and frequently absurd
construction to temper the se-
verity of penal statutes. Courts
still persist in requiring from pe-
nal statutes a degree of certainty
and precision which they do not
require when they apply the prin-
ciples and doctrines of the com-
mon law, despite the fact that
strict construction is no longer
“in favorem vitae.” In a case de-
cided by the United States Su-
preme Court, the defendant
McBoyle was convicted of trans-

porting a stolen airplane across
the state line under the National
Motor Vehicle Theft Act which de-
fines a motor vehicle as an auto-
mobile, automobile truck, auto-
mobile wagon, motor cycle, or any
other self-propelled vehicle not de-
signed for running on rails. The Court
discharged McBoyle, saying that
the act covered only vehicles
moving on land?2! Again, a stat-
ute which made it an offense for
pawnbrokers to charge more
than 3 per cent a month on any
loan, was held not to cover one
who charged 3 per cent interest
and an additional 3 per cent of
the amount of the loan for “stor-
age.” In a Michigan case, the de-
fendant was convicted of oper-
ating an employment agency
without a license in contraven-
tion of a statute which required
employment agencies “engaged
for gain or profit” to obtain li-
censes. The conviction was
quashed in the Appellate Court
because the information on
which the prosecution was based
did not allege that the agency was
operated for “gain or profit,” but
that a “fee” was charged to per-
sons seeking employment?23
Decisions similar to these have
occurred even in states which
have tried to modify the common
law rule and which direct courts
to construe penal statutes ac-
cording to the fair import of their
terms.24

(1) “Whenever a person does
an act which is prohibited by law,
which act is punishable by fine,
penalty, forfeiture or im-
prisonment, he commits a crime.”
People v. Hanrahan, 75 Mich. 611,
612,42 N.W. 1124, 4 L.R.A. 751
(1889).

“A description, definition and

37



National Law Library Volume 2 Crime & Criminal Law

38

denouncement of acts necessary
to constitute a crime do not make
the commission of such acts a
crime unless punishment be
annexed, for punishment is as
necessary to constitute a crime as
its exact definition.”

Matter of Ellsworth, 165 Cal.
677, 681, 133 Pac. 272 (1913).

(2) R.Pound, “Interpretations
of Legal History,” 157, 158.

(3) Bradbury, “Laws and
Courts of Massachusetts Bay
Colony,” 137.

(4) R. Pound, “The Future of
the Criminal Law,” 21 Columbia
Law Review 1, 13 (192!).

(5) Bradbury, op cit., 145. In
1636 it was enacted that a
penalty of shillings would be
imposed for every yard of lace
made or sold to be worn upon
any garment in the country,
binding or small edging lace could
however be used upon garments
or linen. Bradbury, op. cit., 154. In
it was ordered that “no person ...
shall spend his time idly or
unprofitably under pain of such
punishment as the court might
inflict.” “Laws and Liberties of
Massachusetts,” 1649, 38.

6) Sec. 22 of The New York
Penal Law, for example, reads: “No
act or omission ... shall be
deemed criminal or punishable,
except as prescribed or autho-
rized by this chapter, or by some
statute of this state not repealed
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(11) W. E. Mikell, “The Pro-
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nia,” 71 Univ. of Pa. Law Review
99-114, 102 (1922-23).
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(19) Commonwealth v.
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kind not to accept of a certain
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same manner.” “An Inquiry into the
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pt. 2., 22.1.
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Part 11, Chapter IV

In primitive systems of law,
criminal liability was based upon
the causation of the physical act
alone. The mental attitude of the
actor was immaterial; whether the
act was intentional or accidental
or the result of negligence,
whether it was done by a lunatic,
adrunkard or an infant was of no
consequence. The individual was
held to answer purely upon the
basis of causation.

Liability irrespective of fault is
traditional in the Anglo-Saxon
criminal law, as in other primitive
systems. It held a man answerable
not only for consequences which
he intended to produce, but also
for any consequences of which
he was the visible cause. Even
though a man was the unwitting
cause of a killing, the kinfolk of
the deceased could and did ex-
ercise their right to take blood
revenge upon the slayer. When
it became possible to buy off ven-
geance by the payment of blood
money, such payment was held
to be due to the injured man or
his kin, irrespective of intent and
irrespective of culpability. As an
old English compilation of laws

Factorsin
Criminal Liability

puts it, “If someone in the sport
of archery or other form of exer-
cise kill another with a missile or
by some such accident, let him
repay, for the law is that he who
commits evil unknowingly must
pay for it knowingly.”!

So deeply rooted were these
principles of absolute liability in
the law, that when a system of
criminal law replaced the system
of blood revenge and blood
money, it was still too artless to
formulate any principle which
would excuse a man who killed
through accident or self-defense.
The injustice of putting persons
in such case to death was clearly
felt, and the rule came to be that
they should be found guilty of
homicide but be recommended
to the King for pardon.? In a pre-
cedent book of Edward I’s time,
a justice is supposed to address
the following speech to one
whose plea of self-defense had
been approved by the verdict of
ajury: “Thomas, these good folk
testify upon their oath to all that
you have said. Therefore, by way
of judgment, we say that what
you did was done in self-defense;
but we cannot deliver you from
your imprisonment without the

special command of our lord the
King; therefore we will report our
condition to the King’s court and
will procure for you his special
grace.” Even so, the lands and
goods of the offender were de-
clared forfeit.

A substantial break in the
Anglo-Saxon criminal law notions
of liability without fault came
about under the influence of the
Roman and canon law. Medieval
scholars discovered that the Ro-
man law made distinctions in
criminal liability on the basis of the
mental attitude of the offenderin
the doing of the particular act.
The canon law, with which the
ecclesiastics who acted as judges
during the Norman period of En-
glish history were familiar, empha-
sized the mental elements in
crime as in sin. The physical re-
sult in and of itself did not bring
liability in the criminal law of the
Roman empire nor in the canon
law. Some degree of moral guilt
or lameworthiness was required
before the offender was held re-
sponsible. Bracton, the leading
medieval writer on the English
law, was so much impressed by
these Roman and canon notions
that he asserted, “we must con-
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sider with what mind (animo) or
with what intent (voluntate) a
thing is done, in fact or in judg-
ment, in order that it may be de-
termined accordingly what action
should follow and what punish-
ment. For take away the will and
every act will be different be-
cause your state of mind gives
meaning to your act, and a crime
is not committed unless the in-
tent to injure (nocendi voluntas)in-
tervene, nor is a theft committed
except with the intent to steal.”?

Many eminent writers have
restated Bracton’s idea, postu-
lating moral responsibility based
on freedom of the will and the
ability to choose between right
and wrong as prerequisites of
criminal responsibility. Two and
one-half centuries ago Hale
wrote: “The consent of the will is
that which renders human actions
either commendable or cul-
pable.”* A century later
Blackstone stated: “All the sev-
eral pleas and excuses which pro-
tect the committer of a forbidden
act from the punishment which is
otherwise annexed thereto may
be reduced to this single consid-
eration, the want or defect of will.
The concurrence of the will, when
it has its choice either to do or
to avoid the fact in question, be-
ing the only thing that renders hu-
man actions either praiseworthy
or culpable. Indeed, to make a
complete crime cognizable by hu-
man laws, there must be both a
will and an act.”

In the latter part of the
hineteenth century, Bishop, the
leading American textbook
writer, stated; “There can be no
crime, large or small, without an
evil mind.... Punishment is the se-
quence of wickedness ... it is
therefore a principle of our legal
system, as probably it is of every
other, that the essence of an of-
fence is the wrongful intent with-
out which it cannot exist.”®
Shortly thereafter, Salmond
wrote: “Two conditions must be
fulfilled before penal responsi-

bility can rightly be imposed. One
is the doing of some act by the
person to be held liable. The
other is the mens rea or guilty
mind with which the act is done.
It is not enough that a man has
done some act which on account
of its mischievous results the law
prohibits. Before the law can
justly punish the act an inquiry
must be made into the mental at-
titude of the doer.”” Even the
courts utter the same sentiment.
“It is a sacred principle of juris-
prudence,” states one court, “that
the intention to commit the crime
is of the essence of the crime and
it is therefore intolerable tyranny
to hold a man for the commission
of an offense of which he was ig-
norant at the time of its commis-
sion.”8

Not one of the writers or
courts has given an accurate gen-
eralization of the existing bases
of criminal liability. Moral respon-
sibility and criminal responsibility
are not interchangeable terms
and never have been. Men are
daily held liable by the courts
without reference to fault in large
numbers of cases involving of-
fenses. Again, they are held liable
criminally for many offenses when
the sentence is out of all propor-
tion to the fault involved; indeed,
there is necessary correlation be-
tween fault and criminal liability in
hut a restricted number of of-
fenses. The development of vari-
ous doctrines affecting criminal li-
ability, such as the bearing on it
of insanity, infancy, drunkenness,
and ignorance or mistake of law
or fact, has not given us a clear-
cut adoption either of the prin-
ciple of moral responsibility or
that of liability without reference
to these factors. As the law now
stands, rules have been evolved
on the basis sometimes of moral
responsibility and sometimes of
absolute liability.

Of the host of cases in which

men have been held to answer
without reference to fault, the
Mixer case is typical. The defen-
dant Mixer, a driver in the employ
of a common carrier, was charged
with the illegal transportation of
liquor. The liquor was contained
in a sugar barrel and there was
nothing about the appearance of
the barrel to arouse suspicion as
to its contents. But Mixer was
found guilty by the trial court and
his conviction was sustained. The
Massachusetts court declared in
the course of its opinion:

“In the prosecution of crimes
under the common law apart from
statute, it ordinarily is necessary
to allege and prove a guilty intent,
and as a general principle a crime
is not committed if the mind of
the person doing the act is inno-
cent. . .. But there are many in-
stances in recent times where
the legislature in the exercise of
the police power has prohibited
under penalty the performance of
a specific act. The doing of the
prohibited act constitutes the
crime, and moral turpitude or pu-
rity of the motive by which it was
prompted, and knowledge or ig-
norance of its criminal character,
are immaterial circumstances on
the question of guilt. The only
fact to be determined in these
cases is whether the defendant
did the act. In the interest of the
public, the burden is placed upon
the actor of ascertaining at his
peril whether his deed is within
the prohibition of any criminal
statute. There are many illustra-
tions of such exercise of legisla-
tive power, as, for instance the
selling of milk below a designated
standard; ... the driving of an un-
registered automobile; ... being
present where gaming imple-
ments are found; ... obstructing
a highway more than five minutes,
even through unlawful interfer-
ence by trespassers; .. . bigamy
and adultery by marriage with one
honestly, upon reasonable
ground, but mistakenly, sup-



posed to be single; ... killing for
sale an animal under a designated
age; ... being present where
implements for smoking opium
are found; ... admitting a minor to
a billiard hall; selling adulterated
milk; ... storing and selling naph-
tha; ... sale of imitation butter in-
advertently not wrapped as di-
rected by the employer and re-
quired by law.... This principle has
been very frequently applied to
statutes respecting intoxicating
liquor.”

In the offenses mentioned in
this decision, where the penalties
are comparatively light and where
the social damage may be very
great, holding men to act at their
peril may be a necessary standard
for the enforcement of law. It is
easy for the accused to assert
that he did not know he was
transporting intoxicating liquor
or that the article sold was adul-
terated and it is extremely diffi-
cult to disprove lack of knowl-
edge, nor can time be taken to
make lengthy investigations of
large numbers of minor offenses.
If a mens rea were required for
such offenses, they could gener-
ally be committed with impunity.

In recent years there has
been a growing tendency to ex-
tend to felonies, to crimes pun-
ishable by long terms of im-
prisonment, the rule that men act
at their peril and that “mens rea,”
or a guilty mind, is not necessary
for criminal responsibility. There
are a number of cases in which
men and women have been con-
victed of bigamy, though they
may have acted under a reason-
able belief that their former
spouses were dead or that they
had a valid divorce. A similar atti-
tude has been taken in other
cases. A defendant charged with
selling opium in violation of the
Harrison Act claimed that the
knowledge of the character of
the drugs sold was essential to
make out the offense. The court
held, however, that the purpose

of the act is “to require every per-
son dealing in drugs to ascertain
at his peril whether that which he
sells comes within the inhibition
of the statute.”'9 In another case,
the defendant was charged with
violating a statute making it a
felony for a director or officer of
any bank to borrow money from
it without the authorization of
the board of directors. The de-
fendant alleged that he had acted
under the belief that the money
had been obtained for him from
another bank. But the
defendant’s belief was immaterial.
So long as the money actually
came from his own bank, he was
liable to the penalties of the stat-
ute.” Another defendant was
charged with selling securities in
violation of a statute which pro-
hibited such sale unless a permit
from the corporation commis-
sioner was first obtained. He had
been advised by counsel that
what he was selling were not “se-
curities within the meaning of the
act.” But this did not protect him.
He had “to ascertain at his peril
whether his act was prohibited by
statute.”!?

In cases like these, courts fre-
quently make their decisions turn
on questions of statutory con-
struction. A legislature can by
statute create a crime without in-
cluding the element of criminal in-
tent and if the statute does not
contain words indicating that an
intent is required, a man will be
held to act at his peril. The ques-
tion involved, however, is far
more fundamental than mere mat-
ters of statutory construction,
for the courts are concerned
much more with acts which are
anti-social and dangerous to the
social security than with an
individual’s state of mind at the
time of his action. They believe
that the liability without fault, of
the older law, is more conducive
to maintaining the general secu-
rity than the subjective standards
of the doctrine of mens rea. The
difficulty of proving presence or

absence of moral guilt, or knowl-
edge of particular facts, makes it
much simpler from the point of
view of law enforcement to dis-
pense with these elements alto-
gether. Although the common
law crimes may still be held to re-
quire proof of moral blamewor-
thiness to some degree, in the
case of the statutory crimes of
today absolute liability may be im-
posed.

Mens rea, or a guilty mind, is
an essential element of many of-
fenses, and this fact causes the
writers quoted above to speak
of criminal liability and moral re-
sponsibility as interchangeable
terms, but for many of these of-
fenses liability is frequently im-
posed upon a slender basis of
moral guilt, Men are frequently
held to answer for the conse-
quences of acts which far exceed
their intentions. Coke stated in
the seventeenth century: “If one
shoot at any wild fowle upon a
tree and the arrow killeth any rea-
sonable creature afar off, without
any evil intent in him, this is per
infortunum for it was not unlawful
to shoot at the wild fowle, but if
he had shot at a cock or hen or
any tame fowle of another man’s
and the arrow by mischance had
killed a man, this had been mur-
der, for the act was unlawful.”!3

Coke’s doctrine still survives
in the modern rule that an acci-
dental death occurring in the
course of a felony is murder, a
rule which was applied in the
Hauptmann case. If the death re-
sulted accidentally from the com-
mission of a misdemeanor the ac-
cused may then be held for
manslaughter. “The law seems
now clearly and definitely settled,”
stated the Alabama Court, “to the
effect that one causing the death
of another, proximately as a re-
sult of being engaged in the per-
formance of an unlawful act . . is
guilty of manslaughter . . regard-
less of any question of triviality
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of the act being performed or of
degree of dereliction in the man-
ner of performance.”’* Thus one
who causes the death of another
by assault and battery, though
there may be not the slightest in-
tention to effect death, is guilty
of manslaughter.”'®> In some
states the doctrine laid down by
the Alabama Court has been ap-
plied against defendants for
deaths occurring accidentally
while they were driving unregis-
tered automobiles or while they
were driving without a license. A
similar rule was applied in a North
Carolina case in which the ac-
cused pointed a gun in jest, be-
lieving it to be unloaded, in viola-
tion of a statute making it a mis-
demeanor to point a gun at an-
other “in fun or otherwise and
whether the gun or pistol shall
be loaded or unloaded.”'®

The general doctrine of mens
rea itself does not spring from
any single central conception of
moral guilt, such as knowledge of
and freedom to choose between
right and wrong. The mental ele-
ments differ with respect to each
crime. In murder, the unlawful kill-
ing must be done with “malice
aforethought,” which, as we shall
see, has been interpreted as “a
man endangering state of mind.”
Larceny requires a taking away of
property out of the possession
of another with the mental atti-
tude known as “animus furandi.”
This is generally held to mean the
intent to appropriate the prop-
erty to a use inconsistent with
the rights of the person from
whom it is taken, but has been
construed by some courts to
mean a taking “lucri causa,” that
is, for the benefit of the thief. Bur-
glary is the breaking and enter-
ing of a dwelling house in the
nhighttime with the intent to com-
mit a felony therein. The intent to
commit a misdemeanor is not
enough. In arson, the intent to
burn or destroy a building is es-
sential, but if the offender unin-
tentionally causes a fire, when en-

gaged in the commission of a
felony, this fact may be sufficient
to make him guilty of arson. For-
gery requires a general intent to
defraud. In malicious mischief, the
courts differ as to whether the
malice must be directed against
the owner of the property or
whether wanton and reckless de-
struction of property without re-
gard to the state of mind toward
the owner is sufficient. Mens rea,
therefore, may be defined as that
state of mind which the courts or
the Legislature in a particular ju-
risdiction have declared to be
necessary for the specific crime
in question.

In determining the mens rea
necessary to constitute various
crimes, courts and legislators
have largely had in mind the com-
mission of intentional acts which
bring about results that the law
seeks to prevent. But, on the
other hand, injuries to persons
and property may be caused by
negligent as well as intentional
acts. A railroad switchman falls
asleep, and his failure to set a
switch causes a train wreck in
which many people are killed and
injured. A man drives his auto at
an excessive rate of speed on a
city street, and knocks down a
pedestrian. A man tosses a ciga-
rette from his window; it falls
upon an awning below and
causes a disastrous fire. In none
of these cases can it be said that
the defendant intentionally
caused the harm or the damage
which actually resulted, yet they
make it clear that serious damage
to person and property may be
caused by a failure to live up to
reasonable standards of care and
prudence in the performance of
one’s duties or in the activities
of daily life.

It is evident as well that in
nhegligence we are dealing with a
mental state which is different
from that prevailing when a man
intentionally brings about a crimi-

nal result. In the latter case a man
directs his mind and his energies
toward bringing about an illegal
result and therefore sets himself
aggressively against the law. But
where a man acts negligently, he
has no wish to produce the harm
which actually occurs. If he per-
ceives that such harm is possible
that, for example, he may run
down a pedestrian because of his
excessive speed, he acts in the
hope that such a misfortune may
be avoided. Or the possibilities of
a harmful result may not be
present at all in the mind of him
who does a negligent act. The
man who tosses a cigarette out
of the window may not remem-
ber that there is an awning be-
low on which the cigarette might
fall.

Men are held to act at their
peril and are held responsible for
the consequences of certain acts
which far exceed their intentions,
because these standards of crimi-
nal responsibility are conducive
to the general security. It might,
therefore, be expected that the
threat of criminal punishment
would also be used as a means
of inculcating greater prudence
and care in the doing of acts
which are likely to affect others,
but present rules of criminal liabil-
ity cover only imperfectly the
commission of negligent acts.
Where death is caused by a neg-
ligent act, the individual respon-
sible may be held to answer for
involuntary manslaughter. But the
burning of a building caused by
negligence is not punishable as
arson, nor is the negligent mis-
use of funds by a trustee punish-
able as embezzlement. Many
courts also refuse to hold per-
sons for assault and battery,
where the physical injury com-
plained of was due to negligence.

In offenses like manslaughter,
where criminal liability can be
based upon negligence, a high
degree of carelessness or impru-
dence is usually required before
liability is imposed. This is evident



from the following statements:

“(1) The negligence which will
render a person amenable to
criminal prosecution must be
something more than is required
to sustain a civil action. To have
this effect it must be gross or
wanton and of a character imply-
ing a reckless disregard for the
safety of others under circum-
stances likely to cause injury.”!”

(2) To take the place of in-
tent the negligence must be
gross and such as to indicate a
willful and wanton disregard of
the probable results to others.

(3) Negligence sufficient to
supply criminal intent is similar in
character to “gross negligence of
tort law and consists in reckless
or indifferent omission to do
what a reasonable and prudent
person would do under the same
or similar circumstances.”

The punishment of negligent
acts, then, is based upon a sur-
prisingly different set of standards
from those applied in cases
where men are held to act at their
peril and where they are held to
answer for the results of acts
which far exceeded their inten-
tions.

Predilections in favor of abso-
lute liability for crime irrespective
of subjective guilt have largely
dictated the legal rules on igno-
rance and mistake of fact and law.
Such ignorance and mistake are
immaterial in the statutory of-
fenses which do not require mens
rea. The defendant’s ignorance
that the drug sold was opium, that
the loan came from his bank or
that he was selling “securities,”
did not excuse from criminal liabil-
ity in the three cases noted
above. So long as what was
done came within the terms of
the legal prohibition, the
defendant’s knowledge or igno-
rance was wholly immaterial. On
the other hand, in cases of of-
fenses where a mens rea or guilty

mind is an essential element, if
the facts present in the mind of
the accused when he committed
the questionable act negatived
his mens rea, then he cannot be
held liable. A burglar charged with
the burglary of a house cannot
excuse himself on the ground
that he intended to break into a
different house, but a man who
kills another in his house, acting
under the reasonable belief that
he is a burglar, cannot be held li-
able.'3 It is criminal to commit
burglary, but not to kill burglars.
By the same reasoning, a man
who walks off with another’s
overcoat from a restaurant can-
not be held for larceny if he be-
lieved that the coat was his own.
In some states, the belief of the
accused that he had a valid di-
vorce will protect him against a
charge of bigamy if, after he re-
marries, the divorce is found to
be invalid.

Nevertheless, even if a man
is charged with an offense requir-
ing “mens rea,” if the act he has
done is inherently wrongful or im-
moral, ignorance or mistake of
fact may not excuse. Lack of
knowledge that the woman with
whom intercourse was had was
insane is no defense to a charge
of rape.'® Nor is lack of knowl-
edge of the age of the girl a de-
fense, where she is below the
age of consent. “The manifest pur-
pose of this legislation,” states
the New York court, was to pro-
tect the morals of young girls;
and, to render the enactment ef-
fective, neither the consent, nor
the previous chastity of the girl,
nor her representations, nor in-
formation derived from others as
to her age, nor her appearance
with respect to age, is a defense
to a prosecution. . ."20

Mistakes or ignorance that
are caused by negligence do not
excuse in the case of offenses
that require the mens rea for con-
viction. “No man can be acquit-
ted of responsibility for awrong-
ful act,” states one court, “unless

he employs the means at his com-
mand to inform himself. Not em-
ploying such means, though he
may be mistaken, he must bear
the consequences of his negli-
gence.”?! If the courts were truly
interested in subjective guilt, they
would be compelled to find that
even unreasonable and negligent
mistakes, if honestly made, ex-
cuse from liability. A man can
hardly be said to have a guilty
mind if he honestly believes in a
given set of facts and acts ac-
cordingly. But the courts are
more interested in laying down
objective standards to which
individuals must conform at their
peril than in the doctrine of mens
rea22

What has been said above is
particularly evident in the rules as
to ignorance and mistake of law.
Ignorance of the law does not
excuse, is the fundamental
proposition of the criminal law. It
does not matter that the accused
is a foreigner and that his action
is permitted in his country, or that
he was on the high seas and
could not possibly have known
of the promulgation of the law,
or that he consulted eminent
counsel and was informed that
his action did not fall within the
terms of the law. Courts are hold-
ing men liable in such cases with-
out reference to fault, asserting
that “Every one is presumed to
know the law” or “The intentional
doing of the prohibited act sup-
plies the mcns rea necessary to
make out the crime.” It is easy to
plead ignorance of the law and
difficult to disprove. A rule that it
excuses from liability offers a
medium for guilty offenders to
escape punishment.23 The Ameri-
can law, however, might do well
to emulate certain of the Euro-
pean codes which make a bona
fide mistake of law a sufficient
reason for mitigating the punish-
ment.

The rules on insanity again
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show the oscillations of the law
between the two notions of
moral responsibility and liability
without reference to fault. The
widest possible adoption of the
defense of insanity is found in the
New Hampshire rule which makes
mental disease and criminal irre-
sponsibility interchangeable
terms. So long as the crime was
the product of the mental disease,
the accused must be acquitted
under the New Hampshire law.
The following instructions were
given to the jury in a case in
which the accused had killed his
wife: “If the defendant killed his
wife in a manner that would be
criminal and unlawful if the defen-
dant were sane, the verdict
should be not guilty by reason of
insanity if the killing was the off-
spring or product of mental dis-
ease in the defendant.”?* The
majority of states in this country
decline to follow New Hampshire
in applying such a thoroughgo-
ing test of irresponsibility. In most
of them, insane offenders are ex-
cused from liability for their
crimes only if their mental disease
was such at the time of the com-
mission of the crime that they did
not know the nature and quality
of the act they were doing. If they
did know the nature and quality
of the act, they must have been
without knowledge that it was
wrong. In other words, re-
sponsibility is a legal, not a psy-
chiatric, concept. Its object is to
determine which persons shall be
punished and not which Persons
are insane. The offender must first
have some mental disease or dis-
order before he can invoke the
rules as to insanity, to be ex-
cused from criminal liability. But
the mental disorder must have
had the specific effect of exclud-
ing knowledge of the nature and
quality or the wrongfulness of
the act. This was clearly brought
out by Hewart, Lord Chief Justice
of England:

“For the purpose of the phy-

sician, examining a personin or-
der to ascertain whether heis in-
sane, it may be enough to find
that the patient is suffering from
disease of the mind and is in con-
sequence laboring under a defect
of reason. When these two facts
are established it may follow natu-
rally that the patient needs medi-
cal care and attention. But when
the question is whether a person
is to be excused from responsi-
bility for what appears to be his
criminal act, disease of the mind
will not of itself afford an excuse.
. .. If excuse there is to be on
the grounds of insanity, it must
be further established that the
defect of the reason was of a par-
ticular kind and exhibited particu-
lar characteristics, that s . . . that
it prevented the accused person
from knowing what he was about
or... prevented him from know-
ing that he was doing what was
wrong.”2®

This fundamental Anglo-
American test of criminal re-
sponsibility was laid down in the
celebrated case of Daniel Mc-
Naghten. The latter, intending to
kill Peel, Prime Minister of England,
shot and killed Drummond, his
secretary, thinking he was Peel.
McNaghten was a paranoiac suf-
fering from delusions of persecu-
tion and believed that Peel was
one of the enemies who were
hounding him. The jury found
McNaghten not guilty by reason
of insanity. This verdict was the
subject of a debate in the House
of Lords and it was determined
to take the opinion of the fifteen
judges of England on the law gov-
erning the question of unsound-
ness of mind which would ex-
cuse from criminal responsibility.
In answer to the questions put
to them, the judges laid down the
right and wrong test noted
above.?6

In the majority of American ju-
risdictions, the knowledge and
ability to distinguish right from
wrong is the only test of the re-
sponsibility of the mentally disor-

dered, but it has not been an easy
matter to apply this formula of
criminal responsibility in the con-
crete cases coming before the
courts. The formula appears
simple enough on its face, but ev-
ery word is loaded with ambigu-
ity and there has been no sem-
blance of unanimity in its applica-
tion. “Some courts deal with right
and wrong in general, some with
right and wrong to the particular
act involved, and many of them
use the concepts interchange-
ably and indifferently. Some states
have adopted the right and
wrong test from the point of view
of moral wrong, some from the
point of view of legal wrong,
some include both; some cite the
‘nature and quality’ test disjunc-
tively with the right and wrong
rule, some conjunctively. Many
decisions jumble these all to-
gether, throwing in other scraps
of opinion and dictum for good
measure,” writes Glueck.2”

One of the difficulties in ap-
plying the McNaghten formula lies
in the meaning of the word
“wrong.” In the McNaghten case
itself the term is used in two dif-
ferent senses, as “legal” wrong
and as “moral” wrong. The sense
in which the word is used may af-
fect the result reached in any par-
ticular case. In a New York case,
a priest cut the throat of his mis-
tress at the altar of a church. He
knew at the time of the commis-
sion of the murder that it was pro-
hibited by the laws of the State
of New York, but he heard the
voice of God calling upon him to
kill the woman as a sacrifice and
an atonement. He, therefore,
could not have believed that it
was morally wrong to kill in this
instance. The jury was told that
the term “wrong” in the rules
excusing from liability on the
grounds of insanity, meant “con-
trary to the law of the State?” The
priest was, therefore, found guilty
of murder. The Court of Appeals,
however, found that this was er-
ror, stating in the course of its



opinion: “we hold ... that there
are times and circumstances in
which the word wrong as used
in the statutory test of responsi-
bility ought not to be limited to
legal wrong... Knowledge that an
actis forbidden by law will in moss
cases permit the inference of
knowledge that according to the
accepted standards of mankind it
is also condemned as an offense
against good morals. Obedience
to the law is itself a moral duty. If,
however, there is an insane de-
lusion that God has appeared to
the defendant and ordained the
commission of a crime, we think
it cannot be said of the offender
that he knows the act to be
wrong.”2® Thus if the facts were
as the defendant contended, he
should have been acquitted on
the ground of insanity.

Juries often disregard these
rules which excuse offenders
from punishment for their crimes.
For instance, there was the Cali-
fornia case of Boltares, an illiter-
ate Mexican. Boltares, believing
that the Garcia family were plan-
ning his death, bewitching him
and “putting bugs in his head,”
wiped it out completely, killing
Garcia, his wife and three chil-
dren-On trial, Boltares pleaded
not guilty by reason of insanity.
Five hospital attaches familiar with
lunatics, who had observed
Boltares day and night, agreed
that the man was insane. Two ex-
perts chosen by the prosecution
and the defense and two of the
three experts designated by the
court concurred in this opinion.
Nevertheless the jury found
Boltares guilty, eight minutes af-
ter the case was submitted to it,
and he was executed in due
course.??

The test laid down in the Mc-
Naghten case leaves wholly out
of account a large number of
mental disorders which affect the
volitional and not the intellectual
spheres of the mind. A man may
know the difference between
right and wrong—may know that

it is wrong to kill, steal, set fire to
buildings, etc., but he may be suf-
fering from the kind of mental dis-
order which makes it impossible
for him to resist the commission
of such acts. Kleptomania and py-
romania, for example, are not
mere figments of a lawyer’s brain
exercising great ingenuity in de-
fense of a client. Psychiatric litera-
ture is full of instances of thefts,
fires, homicides, committed by
persons who were incapable of
resisting the impulses to commit
these acts. Nevertheless, in most
of the states of this country, and
in England as well, the law will not
relieve offenders of this kind
from responsibility for their acts;
here, again, courts show their
predilection for finding liability ir-
respective of fault. It is elemen-
tary that there can he no moral
responsibility without freedom of
choice and consequently where
an offender suffers from an irre-
sistible impulse to commit a crimi-
nal act, we cannot regard him as
one having normal freedom of
choice, for he cannot control
own actions. The law, however,
considers these acts so danger-
ous to society that their authors
must be punished.

This tendency to treat men-
tally disordered defendants on
the same plane as those in full
command of their mental faculties
may be seen in the rules on in-
sane delusions. One of the ques-
tions put in the McNaghten case
concerned the responsibility of
one accused of crime, yet labor-
ing under partial delusions,
though not in other respects in-
sane. The opinion stated that
such an accused must be consid-
ered in the same situation as if
the facts with respect to which
the delusion exists were real. If
such facts were a legal excuse or
justification for the conduct of
the accused, then he must be ac-
quitted; otherwise he was guilty.
In one case, the accused without
any provocation shot one Parks
who was coming toward him. The

accused was laboring under in-
sane delusions with respect to
Parks, stating that he had killed
Parks because Parks intended to
marry his mother, that Parks was
carrying a pistol and was ready
to shoot him at sight.30 Neither
statement was true. Under the
test laid down in the McNaghten
case, the defendant would have
been held responsible if the jury
believed that the shooting was
owing to the victim’s supposed
intentions toward the
defendant’s mother. On the
other hand, the jury would have
had to acquit if it believed the
shooting arose out of the
defendant’s delusion that he was
acting in self-defense. This is what
the jury would do in any case of
mistake of fact where the ques-
tion of insanity was not involved.

Lack of knowledge of the na-
ture and quality of an act or lack
of ability to control one’s actions
may be caused by drunkenness
as well as by mental disease. Nev-
ertheless, drunkenness is in gen-
eral no excuse for crime. If a per-
son drinks voluntarily, becomes
intoxicated, and in that condition
commits an act which would be a
crime if he were sober, he is fully
responsible. The common law, ac-
cording to Blackstone,3' looked
upon drunkenness as an aggra-
vation of the offense rather than
as an excuse for criminal behav-
ior. Today drunkenness is no ag-
gravation, but in most cases it is
no excuse.

If the crime is one that re-
quires mens rea, and the man is
so drunk that he does not know
what he is doing, he can hardly
have the mens rea necessary for
the crime. Courts and text writ-
ers, however, find the mens rea
in the mere fact of becoming
drunk.32 “The effect of drunken-
nhess upon the mind and upon
men’ s actions ... are facts known
to everyone,” writes the Louisi-
ana Court, “and it is as much the
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duty of men to abstain from plac-
ing themselves in a condition
from which so much danger to
others is to be apprehended, as
it is for men to abstain from firing
into a crowd or doing any other
act likely to be attended with dan-
gerous or fatal consequences.”
This court is under the impression
that men are free to choose
whether or not they will drink.
This may be true of persons who
occasionally go off on sprees,
but it is not true of the habitual
drunkard; his craving for alcohol
is so strong that it cannot be re-
sisted by any mere effort of the
will.34 Moreover, even assuming
that men are free to drink, there
is still no such inevitable relation
between drunkenness and crime
as to compel courts to treat
crimes committed under the in-
fluence of liquor as intentionally
caused. Many people get drunk.
Few commit crimes under the in-
fluence of liquor. Logically, then,
since there is only a slight possi-
bility that when a man gets drunk
he will commit a crime, he should
be charged with a negligent
rather than an intentional crime.
This is precisely what some Eu-
ropean codes do.3° The American
view which charges him with hav-
ing committed an intentional
crime, though he was too drunk
to know what he was doing, is
another application of the notion
of liability without fault, or liabil-
ity based on a slender degree of
fault.

Courts justify these rules on
drunkenness by the needs of the
general security. “In the forum of
conscience there is no doubt
considerable difference between
a murder deliberately planned and
executed by a person of un-
clouded intellect, and the reck-
less taking of life by one infuri-
ated by intoxication,” one court
has said, “but human laws are
based upon considerations of
policy and look rather to the
maintenance of personal security
and social order rather than to an

accurate discrimination as to the
moral qualities of the individual’
The general public must be pro-
tected against criminal drunkards,
and as yet no more effective
method for the purpose of social
security has been evolved than
that of treating them as if they
had committed their crimes while
sober.

There are two classes of
cases, in which intoxication will
be a bar to liability: where the ac-
cused is charged with a crime the
definition of which requires a spe-
cific intent as one of its essential
elements, his drunkenness may
be shown as negativing the ex-
istence of the necessary specific
intent-Thus, one who is so drunk
that he does not know what he
is doing, and who tries to break
into a house, cannot be guilty of
burglary since he did not have the
intent to commit a felony therein.
Likewise, a drunkard who drives
away a car under the drunken im-
pression that it is his own, can-
not be held for larceny, since he
did not have the “animus furandi”
necessary for larceny. Similarly,
where first-degree murder re-
quires a premeditated design to
kill, the intoxication of the ac-
cused may show that no such de-
sign existed.

Drunkenness may also ex-
cuse from liability if the crime was
committed while the defendant
was insane as a result of his drink-
ing and the fact that the cause of
the insanity was drunkenness is
held to be immaterial. He is
treated like any other insane of-
fender who commits a crime but
the insanity must be a fixed and
settled malady. Temporary in—
sahity owing to drunkenness will
not excuse. This is shown in the
case of Nick Kraemer who had
committed a crime while tempo-
rarily insane with drink. On the
morning of the homicide he came
home after a night’s absence ter-
ribly intoxicated. Calling for his
Sunday clothes, he took them
into the yard and chopped them

up into little pieces with a
hatchet. When the deceased,
Mary Cooney, tried to get him to
desist, he threatened her life with
the hatchet. Three hours later, he
was shrieking in the backyard of
a hearby grocery. At 12.30 he
went in to have dinner with the
woman, and, in the course of the
dinner, he killed her. He later
came out of the house, walking
erectly, with a staring look in his
eyes. He took a hat from a ten-
year-old boy and put it on his
head. On trial, Kraemer was con-
victed of murder.3® Although the
circumstances of this crime differ
in no essential respect from that
of one committed under the in-
fluence of delirium tremens, the
conviction was upheld by the Ap-
pellate Court, because the fit of
insanity was temporary in nature.
Courts know that the drunkard
who commits a serious crime will
be incarcerated in an asylum if ex-
cused. from liability on the ground
that he was temporarily insane at
the time of the commission of the
crime. From this asylum he will be
discharged as cured a short time
after admission. On the other
hand, a man suffering from a per-
manent insanity due to drink will
be committed to an asylum for a
long stay. It is therefore easy to
make the illogical distinction be-
tween temporary and permanent
insanity. Both are caused by
drunkenness. But in one case
courts say that the fault implied
in the drinking was “remote,” in
the other it is “proximate” and
with these two threadbare
words, they solve all the diffi-
culties.

In all the doctrines discussed
the emphasis has been upon the
state of mind of the individual of-
fender at the time a criminal act
was committed. At the common
law, a similar approach was made
toward the problem of the young
offender. His liability was deter-
mined in connection with a spe-



cific act. It was a moral liability,
moreover, which had crystallized
into hard and fast rules.

At common law, infants up to
the age of seven were presumed
incapable of committing crime. At
the age of fourteen, children
were fully responsible for virtu-
ally all crimes and were treated
like adults. Between seven and
fourteen, however, there was a
twilight stage of criminal respon-
sibility. An infant between the
age of seven and fourteen was
prima fade incapable of commit-
ting a crime-

The closer he was to seven
years of age, the stronger the pre-
sumption, but this presumption of
incapacity could be rebutted by
the prosecution. If it appeared to
the court and jury that the infant
“could discern between good
and evil” at the time the offense
was committed, he could be con-
victed.3” Strong and pregnant
evidence was necessary to show
that the accused knew and un-
derstood what he was doing. If
such evidence was present in any
particular case, the offender’s
tender years were no bar to his
suffering punishment like any
adult offender.

Many examples of young of-
fenders between the ages of
seven and fourteen who were
executed for their crimes have
been noted in the books. At
Abington Assizes in 1629, John
Dea, an infant between eight and
hine years of age, was indicted
and found guilty of burning two
barns. It appeared upon his ex-
amination that he had “malice, re-
venge, craft, and cunning,” and he
was therefore sentenced to
death and duly hanged. Two
more cases are noted by Hale: in
one, a girl of thirteen years had
killed her mistress and was or-
dered burned to death for this
act; in another case, an infant of
nine years killed his companion
and hid himself. By the act of con-
cealing himself, the boy made it
apparent to his judges that he

could discern good and evil and
was accordingly hanged.38 In an-
other case in 1748, William York,
a boy of ten, killed and hid the
body of a little girl of five. The
judges of England agreed that “he
15 certainly a proper subject for
capital punishment and ought to
suffer, for it would be of very dan-
gerous consequence to have it
thought that children may com-
mit such atrocious crimes with im-
punity.” The judges continued,
“There are many crimes of the
most heinous nature which chil-
dren are very capable of commit-
ting... and therefore though the
taking away the life of a boy of
ten years old may savour of cru-
elty, yet as the example of this
boy’s punishment may be a
means of deterring other children
from the like offenses . .. the law
ought to take its course.”3?

These precedents carried
over into the early part of the
hineteenth century. An English
report states: “You may take at
random any volume of Old Bailey
records between the years
1800—1825 and find with cer-
tainty the record of some young
person under sixteen, receiving
sentence of death or transporta-
tion for some trivial offense which
in modem days would be pun-
ished by a small fine or dealt with
under Probation Act.”9 In New
Jersey, as late as 1828, a boy of
twelve was executed for homi-
cide. !

Since the law was interested
in the guilt of the young offender
in the commission of the criminal
act with which he was charged,
he was submitted to the same for-
malities of arrest, prosecution,
and trial as any adult. Children
were arrested, brought before a
magistrate for a preliminary hear-
ing, bound over to the Grand Jury,
and tried by jury. If found guilty,
sentence was passed upon them.
These proceedings were a “sol-
emn farce.”*? The child was rarely
able to understand their nature
and purpose. Once having been

convicted, the child was stamped
a criminal. The child soon devel-
oped attitudes in keeping with
the role assigned to him. This was
particularly easy in view of the
fact that segregation of young
from old offenders is a compara-
tively modern development. In
jails, prisons, and houses of cor-
rection, the juvenile offender was
thrown into contact with crimi-
nals old in the ways of crime.
These men were ready teachers.
The result of these methods of
dealing with juvenile delinquents
was that the very punishment
meted out to them hardened
them in the habits of crime. Soci-
ety, by holding children to the
same rules of liability as adults, in-
stead of making decent citizens
out of its bad boys, “permitted
them to become the outlaws and
outcasts of society.”3

In the 1890’s it became evi-
dent to a group of earnest
people that the traditional meth-
ods of dealing with juvenile de-
linquents were doing more harm
than good. They realized that the
law had to make a break with the
past if the treatment of juvenile
delinquents was to be made
effective. Whatever place punish-
ment had in the penal system in
dealing with adult offenders, it
had no place in dealing with ju-
veniles. If young offenders were
to be prevented from becoming
adult offenders, it was necessary
that the law probe more deeply.
It could not be satisfied with the
mere determination as to
whether a crime had been com-
mitted. It had to consider the
young offender as an individual
and attempt to determine the
causes of his delinquency. In-
stead of punishing for a crime
committed, the young delinquent
should be subjected to a treat-
ment likely to remove those
causes.

In order to realize these
ideas, the new attitudes had to
be written into the laws, and new
techniques had to be evolved for
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dealing with young delinquents.
Beginning With the Illinois Law of
1898, juvenile court and delin-
quency laws spread to the entire
country. The essential idea back
of the juvenile delinquency laws
is that if a child commits an act
which would be a crime if done
by an adult, he shall not be held
to answer for the crime com-
mitted, but shall be considered as
a delinquent. The term “delin-
quency,” moreover, as used in the
statutes covers more than the
commission of criminal acts by ju-
veniles. Children may still be con-
sidered delinquent if their as-
sociates or their habitual course
of conduct are such that they are
in danger of falling into evil ways
and becoming criminal.

Juvenile delinquency statutes,
then, are less concerned with the
specific act which brought the
child to the attention of the au-
thorities than with the question
of whether the child who did the
act is in need of care and treat-
ment. The act done is merely a
symptom which indicates that the
parental care and guidance which
would make the child a good citi-
zen are lacking and need to be
supplied by the state. The state
should not punish the child, but
should provide measures of
treatment which will make it pos-
sible to readjust and rehabilitate
him and teach him the essentials
of good citizenship. As the court
points out in In re Lundy: “The [ju-
venile delinquency] act, in its ap-
plication to the delinquent, is not
punitive in its nature or purpose.
The policy underlying this law is
protection, not punishment. Its
purpose is not to restrain crimi-
nals to the end that society may
be protected and the criminal per-
chance reformed; it is to prevent
the making of criminals. Its opera-
tion is intended to check the
criminal tendency in its inception,
and protect the unformed char-
acter, in the facile period, from im-
proper environment and influ-
ences. In short, its motive is to

give to the weak and immature a
fair fighting chance for the devel-
opment of the elements of hon-
esty, sobriety and virtue essen-
tial to good citizenship.”44

That a man has a right to de-
fend his person, liberty and prop-
erty from unjustifiable attacks
thereon, is an elementary prin-
ciple of law. So elementary does
this right appear, that it has been
written into the constitutions of
some of our states. “All men have
certain natural essential and in-
herent rights, among which are
the enjoying and defending life,
and liberty, acquiring, possessing
and protecting property,” states
the New Hampshire Constitu-
tion.4> But the law which gives
the right of self-defense also lays
down its limitations. The amount
of violence which an individual
may use in repelling an attack
upon his liberty, person or prop-
erty, is not left to his discretion.
A man making an unlawful assault
upon another does not, ipso
facto, become an outlaw. Injury
to him beyond the limits laid
down in the law is a crime. It be-
comes, therefore, highly essen-
tial to determine how far one may
go in defending oneself from un-
justifiable attack. Violence is with
us something of a national tradi-
tion and every man may at some
time be in a position where he
will be called upon to defend him-
self and his property.

We come naturally by the tra-
dition of violence if one judges
by the development of the law of
self-defense. One may defend
one’s person and property by
means other than the killing of an
aggressor but apparently our an-
cestors rarely stopped short of
killing. The rules of self-defense
were evolved from the law on ho-
micide. Even in our modern
books, one must turn for discus-
sions of self-defense to the sec-
tions on homicide. It is therefore
in connection with the circum-

stances under which one may kill
in self-defense that this subject
will be discussed.

The basic rule in the law of
self-defense is that the killing
must have been a necessary
means of warding off an im-
mediate attack, which threatened
death or serious injury to the
slayer. Necessity, however, is a
relative concept and varies ac-
cording to the different circum-
stances in which the right to self-
defense may arise. It also varies
among the states, with respect
to the same set of circumstances.
Thus, one may be found guilty of
manslaughter and possibly of
murder in one state on facts
which in other states may entitle
one to an acquittal. Clearly a man
should be excused when he kills
in self-defense under an honest
apprehension of death or great
bodily injury, although in fact
there was no such danger. The
rule as to mistake of fact applies
in this as in other branches of the
law, but the honesty of the be-
lief, i.e., whether or not the de-
fendant was actually under an ap-
prehension, is a question for the
jury. That the deceased reached
for a non-existent weapon is one
of the well-worn excuses in ho-
micide cases, of which murderers
seek to avail themselves. Must
the jury, in deciding whether the
accused believed that he was in
danger of death or bodily injury,
apply an objective standard of
what a reasonably courageous
and prudent man under the cir-
cumstances would have believed,
or must it apply a subjective stan-
dard? A coward, or a nervous,
timid, or weak man will see dan-
ger to himself, where a reason-
ably courageous and physically fit
man will be under no such appre-
hension. There is authority for
the application of both standards
in the law of self-defense. The
Florida court states that: “The
slayer is to judge from the circum-
stances by which he is sur-
rounded and as they appear to



him, but if he acts upon appear-
ances and takes life, he does it
at his peril, and he cannot justify
the killing unless there are cir-
cumstances which would induce
a reasonably cautious man to be-
lieve that it was necessary to
save his own life or to save him-
self from great personal injury.”®
The Ohio Court, on the other
hand, in a case where a sickly old
man shot a vigorous young man
under the apprehension of an at-
tack, stated: “Guilt is personal and
... the conduct of any individual
is to be measured by that
individual’s equipment, mentally
and physically. He may act in self-
defense, not only when a reason-
able person would so act, but
when one with the particular
qualities that the individual him-
self has would so do. A nervous,
timid, easily frightened individual
is not measured by the same
standard that a stronger, calmer
and braver man might be.”#?

A fundamental disagreement
as to the necessity which would
justify a killing in self-defense may
also be seen in the differing
views concerning a man’s duty to
retreat, to run away, rather than
kill, if he can. Disagreement ex-
ists as to whether one who is fe-
loniously attacked is under a duty
to run away from an assailant. A
father gets very angry with his
son and attacks him with a pitch-
fork. The son can avoid the as-
sault by running away. Is he un-
der a duty to run or can he stand
his ground and meet force with
force, even to the taking of life if
hecessary, to prevent bodily in-
jury to himself? The states which
declare that the son is under a
duty to run find no necessity for
the killing if he stands his ground.
Such was the opinion in the lowa
court in the above case: “Where
a person is assailed by another
who attempts to take his life or
inflict great bodily injury, and the
assailed can manifestly secure
safety by retreating, then it is not
nhecessary to take the life of the

assailant to prevent the consum-
mation of the felony attempted,”
stated the Court.4® But many
states hold that a man is under
no duty to retreat, and may stand
his ground when attacked. “It is
tradition,” writes the Kentucky
Court, “that a Kentuckian never
runs. He does not have “A true
man who is without fault is not
obliged to fly from an assailants
who by violence or surprise, ma-
liciously seeks to take his life or
do him enormous bodily harm,”
writes the Ohio Court.>?“Human
life is sacred,” states the Missouri
Court, “but so is human liberty.
One is as dear in the eye of the
law as the other, and neither is
to give way and surrender its le-
gal status in order that the other
may exclusively exist . . the
wrongful and violent act of one
man shall not abolish or even tem-
porarily suspend the lawful and
constitutional right of his neigh-
bor.”>!

The doctrine of “retreat to
the wall” is of less importance to-
day than it was at common law.
The rule was originally evolved
when the sword or rapier was the
final arbiter of all disputes, while
today firearms are in general use.
Itis virtually suicide to attempt to
escape from a man with a rifle or
sub-machine gun in his hands. No
state requires a man to run where
he will increase the danger to
himself by doing so. Still, there is
wisdom in retaining the rule re-
quiring retreat in cases such as
the one cited above, where it
might be applicable. As the Court
puts it in State v. Gardner:

“The doctrine of retreat to
the wall had its origin before the
general introduction of firearms.
Justice demands that its applica-
tion have due regard to the
present general use and to the
type of firearms. It would be
good sense for the law to require
in many cases an attempt to es-
cape from a hand-to-hand en-
counter with fists, clubs, and

even knives, as a condition of
justification for killing in self-de-
fense, while it would be rank folly
to so require when experienced
men armed with repeating rifles
face each other in an open
space....”>2

The duty to retreat from an
attack if it is at all possible, rather
than to kill, is not imposed for all
circumstances. Even in states
which otherwise require retreat,
aman may stand his ground when
attacked in his dwelling house. A
real or apparent necessity still
determines whether or not a man
has a right to kill to ward off such
an attack, but again it is a neces-
sity which leaves out of account
the possible means of escape
through retreat That his dwelling
house is a place of refuge for the
protection of a man and his fam-
ily is summed up in that common-
place of Anglo-Saxon jurispru-
dence that a man’s house is his
castle. The inmate of a house
“need not flee from his house in
order to escape from being in-
jured by the assailant, but he may
meet him at the threshold, and
prevent him from breaking in by
any means rendered necessary by
the exigency; and upon the same
ground and reason as one may
defend himself from peril of life,
or great bodily harm, by means
fatal to the assailant, if rendered
hecessary by the exigency of the
assault.”

The rule of standing one’s
ground on one’s premises. how-
ever, has not been restricted to
aman’s house or dwelling. It has
been ruled that he may stand his
ground in the immediate vicinity
of his residence, at his place of
business, in a room which he has
rented for the time being, in the
clubrooms of a club of which he
is a member, in a box stall at a
fairground occupied as office and
sleeping quarters, in a tent, a root
house. Even a house of prostitu-
tion was held to come within the
meaning of a “home” or

49



50

“castle.”3

While all states agree that a
man may stand his ground when
attacked in his house, in two
classes of cases he must with-
draw or retreat before he can
claim aright to kill in self-defense.
A and B get into a heated argu-
ment which eventually results in
their fighting. If, however, A at-
tempts in good faith to withdraw
from the fight, but B despite this
withdrawal pursues him and con-
tinues the conflict, A may kill in
self-defense to prevent grave per-
sonal injury or death to himself.
On the other hand, where A pro-
vokes®4 an attack by B and then
kills B to prevent injury to him-
self, he cannot justify the homi-
cide on the grounds of self-de-
fense; but, if after the fight has
begun, A indicates a bona fide de-
sire to withdraw from the fight
and B continues to attack him, A
may have his right to self-defense
restored. One who is to blame for
the initial difficulty cannot justify
a necessity or “blame” for the kill-
ing which his own acts brought
out. A reasonable notice to his
adversary that he declines further
conflict should constitute a suffi-
cient withdrawal. If B has been
dazed by the shock of the origi-
nal attack, and believes that the
conflict is still in progress, A must
bring home the fact of withdrawal
to his adversary at his peril.>>

The necessity for a killing or
for the infliction of serious bodily
injury in self-defense is deter-
mined in the light of the principle
that there must be some propor-
tion between the measure of de-
fense and the attack. One cannot
resist an assault with fists, by us-
ing a knife or gun, where there is
no great inequality in physical
equipment between the two op-
ponents. Likewise, one cannot
resist an unlawful arrest which is
an infringement of personal lib-
erty by killing the police officer
who tries to make the arrest.
Necessary force may be used in
defense of property, but in the

absence of violence by an in-
truder, a landowner may not in-
flict great bodily harm upon him,
or use means to eject him which
seriously endangers his life.

“A man may use force to de-
fend his real or personal property
in his actual possession against
one who endeavors to dispos-
sess him without right, taking care
that the force used does not ex-
ceed what reasonably appears to
be necessary for the purpose of
defense and prevention,” writes
the Arkansas Court. “But in the
absence of an attempt to com-
mit a felony he cannot defend his
property, except his habitation,
to the extent of killing the aggres-
sor for the purpose of Prevent-
ing a trespass; and if he should
do so, he would be guilty of a fe-
lonious homicide. Life is too valu-
able to be sacrificed solely for the
protection of property. Rather
than slay the aggressor to pre-
vent a mere trespass, when no
felony is attempted, he should
yield and appeal to the Courts for
redress.”>®

Closely related to the rules of
self-defense is that branch of the
law which justifies a homicide
committed when it is reasonably
believed to be necessary for the
prevention of a felony. The usual
rule is that only the more serious
felonies containing some element
of force and surprise may be pre-
vented by a killing. At common
law, and by the statutes of many
states, a homicide committed for
the prevention of murder, rob-
bery, burglary, arson, rape, sod-
omy and the like was justifiable.
Secret felonies, unaccompained
by the use of violence or sur-
prise, such as pocket picking or
breaking into a house in the day-
time, may not be prevented by a
killing. These rules limiting justifi-
able killings to the more atrocious
crimes emphasize that the law
does not value human life too

cheaply, even if it be the life of a
lawbreaker. Such a rule is a nec-
essary one in this country where
an entirely too free use is made
of firearms as a means of pre-
venting slight injuries. The follow-
ing occurrence in Chicago is typi-
cal:

“Up in the early morning
hours today, nursing an aching
tooth, Joseph Kirner saw a figure
stealing toward his back porch
toward a bottle of milk left by an
early delivery man Kirner got a pis-
tol and fired one shot, he ex-
plained at an inquest later: ‘Just
to scare him.” The bullet struck
Edward Schulte, seventeen years
old, uncle of the fourteen-month-
old son of Mrs. Josephine
Wozniak. The wounded boy
crawled off and died a few hours
later. With him was Arthur
Wozniak, who said that he and
Edward had raided Kirner’s milk
supply two days before. ‘Our milk
deliveries were stopped because
we could not pay a bill for fifteen
dollars,’ said Mrs. Wozniak at the
inquest. ‘My husband is out of
work. He has applied for relief for
ten weeks. My baby cried for two
days. Edward’s father hasn’t a
job.” There are seven children in
the Schulte and Wozniak families.
Cris ). McGarible, deputy coroner,
told Kirner that he had no right
to shoot the Schulte boy. The
coroner’s jury ordered Kirner
held for the Grand Jury.”>”

The law is not so tender of
human life when it comes to a
question of apprehending a felon
or preventing his escape. Force
even to the extent of killing may
be used if necessary to effect the
arrest of a felon or prevent his
escape. Any felony will justify this.
There is no limitation to the more
atrocious crimes, as in the case
of prevention. Only a few states
limit the rule by express statutory
provision making it unjustifiable
to kill a person who attempts to
escape arrest, unless the officer
is threatened with death or great
bodily injury.>8



The failure of the criminal law
to work out logical and consis-
tent bases of criminal responsi-
bility becomes still further evident
when the rules relating to excuse
because of necessity, duress and
marital coercion are considered.
The general rule as to necessity
as an excuse from criminal liabil-
ity was laid down by Lord
Mansfield as follows: “Wherever
hecessity forces a man to do an
illegal act, forces him to do it, it
justifies him, because no man can
be guilty of a crime without the
will and intention of his mind.”>
The necessity or compulsion
which will excuse from crime
must be present, imminent and
impending, and of such nature as
to induce a well-grounded appre-
hension of death or serious
bodily harm if the act is not done.
“A threat of future injury is not
enough. Such compulsion must
have arisen without the negli-
gence or fault of the person who
insists upon it as a defense.”®0

This rule has been applied in
cases where individuals have
joined a party of traitors when
threatened with death for not do-
ing so, when a vessel put into a
port which was prohibited by an
embargo law in order to escape
destruction from a storm, where
a parent withdrew a child from a
school without the consent of
the school board because of the
child’s ill-health, where a crew
rose and deposed the master.
The courts refuse to apply this
rule in cases of homicide, though
the will and intention may be lack-
ing in this as in other crimes. It is
true that where an accused claims
that he committed a murder
through immediate fear of death
or great bodily harm to himself,
the facts usually do not bear out
his contention. In the one case
in which the issue of fear of im-
minent death, as an excuse for
homicide, was squarely pre-
sented, the Court found the de-

fendants guilty of murder.

The defendants in the English
case of Regina v. Dudley and
Stephens®! were members of the
crew of an English yacht which
was shipwrecked 1,600 miles
from the Cape Of Good Hope.
They were compelled with two
other members of the crew to
take to an open boat belonging
to the yacht. They had virtually no
food, and no water in the boat
except such rain as they caught
in their oilskin capes. After being
adrift eighteen days, they killed
and ate Parker, -a young boy. The
boy would probably have died be-
fore they reached land in any
event, since he was in a very
weak condition. If the men had
not fed upon the boy, they would
have died of starvation and thirst.
They were picked up four days
after the killing, in the lowest
state of prostration. The court re-
fused to recognize their neces-
sity as an excuse for the murder
and passed sentence of death
upon the prisoners, stating in the
course of its opinion: “It must
not be supposed that, in refus-
ing to admit temptation to be an
excuse for crime, it is forgotten
how terrible the temptation was;
how awful the suffering; how hard
in such trials to keep the judg-
ment straight and the conduct
pure. We are often compelled to
set up standards we cannot reach
ourselves and to lay down rules
which we could not ourselves sat-
isfy. But a man has no right to de-
clare temptation to be an excuse
though he might himself have
yielded to it, nor allow compas-
sion for the criminal to change or
weaken in any manner the legal
definition of the crime.” The sen-
tence of death was commuted to
six months’ imprisonment.

In cases in which the defense
of compulsion or necessity as al-
lowed, there must, as we have
seen, be areal threat of death or
serious bodily injury to excuse

from criminal liability. In states
which still permit a wife to raise
the defense of marital coercion,
the mere commission of a crime
by a wife in her husband’s pres-
ence is sufficient to excuse her
from liability, unless the prosecu-
tion can show definitely that she
acted of her own free will. This
presumption of coercion in re-
spect to offenses committed in
the presence of a woman’s hus-
band has been applied in such
cases as larceny, receiving stolen
goods, burglary, possession of
burglar’s tools, robbery, arson,
forgery, mayhem, assault and bat-
tery, abortion, uttering counter-
feit money, selling intoxicating li-
quors, selling obscene pictures
and aiding prisoners to escape.
The presumption of marital
coercion arising from the commis-
sion by a wife of a crime in her
husband’s presence has been
eliminated in many states. The
New York Penal law, for example,
reads: “It is not a defense to a
married woman charged with
crime, that the alleged criminal act
was committed by her in the pres-
ence of her husband.”®? |n states
which still retain the presumption,
Courts have held “slight evi-
dence” or “very slight circum-
stances” showing that the wife
acted of her own free will, suffi-
cient to rebut it. As the Federal
Court pointed out: “This defense
of marital coercion as a protec-
tion to women engaged in the
commission of crime is not a fa-
vored one, and, at least in mod-
ern times, has almost lost all solid
foundation for its existence. It
has been abrogated by statute in
some states, and might well be
inall. ... Itis almost an absurdity
in this day to pretend that hus-
bands can or do coerce their
wives into the commission of
crimes, and, where coercion ap-
pears as a fact, the court or jury
would always allow it to mitigate
punishment, or it might well be a
recommendation to executive
clemency; but to hold it to be pre-
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sumed as a fact, in all cases where
the husband is present, is the relic
of a belief in the ignorance and
pusillanimity of women which is
not, and perhaps never was, well
founded, and does them no
credit.”®3

The struggle against crime
has many of the characteristics of
awar, but awar in which there is
no armistice or peace treaty. As
in other wars, the forces of at-
tack and defense resort to strata-
gems, to deception and fraud in
order to catch the adversary off
his guard. The criminal, if he is in
his right mind, will use every arti-
fice to avoid detection. The agent
of law enforcement must meet
the criminal at his own game. He
cannot meet a skulking enemy
with open-handed tactics alone.
He, too, must employ deception
and set traps for offenders. When
a wrongdoer is caught in the
snare set for him by detectives
or policemen, he pleads as a de-
fense, “l was entrapped. Because
of the bait which was held out to
me by the government agent, |
committed a crime, which | would
not otherwise have been guilty
of. It is unconscionable for your
agent to induce me to commit this
crime and then turn around and
prosecute me for its commis-
sion.” How far does the law rec-
ognize such a defense?

Where the intention to com-
mit the crime originates in the
mind of the accused and the of-
ficers of the law obtain informa-
tion of his intention, but allow
him to go ahead and commit the
crime, merely facilitating its execu-
tion, the accused cannot plead
entrapment. A man who obtains
in-formation that his store will be
broken into in the night, may con-
ceal a reception committee of po-
lice officers therein to greet the
burglars on their arrival. The lat-
ter cannot excuse themselves on
the ground that they thought that
it was safe to break into the

store, otherwise they would not
have attempted it. Nor is a thief
excused who takes a wallet from
a man who feigns a drunken stu-
por, the man being a police of-
ficer. Nor did a lawyer have a de-
fense to a charge of using the
mails to defraud, where he mailed
fraudulent accident claims to a
railroad which had been fore-
warned by one of the purported
claimants.”®4

The trap which is set for, the
offender must not be so perfect
that no offense at all is commit-
ted. Every crime consists of a
number of different elements
which must all be present before
the accused can be found guilty
of the particular crime, if a
shopowner, in his zeal to catch a
burglar, leaves the door or win-
dow of his shop open, as an in-
ducement for the burglar to
come in more easily, or if his ser-
vant opens the door for the bur-
glar, there is no breaking and con-
sequently no burglary. Similarly,
a plan to entrap a thief may be so
perfect that the owner of the
goods may be put in the position
of consenting to the taking, elimi-
hating the possibility of larceny.
This is illustrated by a well-known
case in Wisconsin. The accused
was charged with the larceny of
three barrels of meat. He had ap-
proached D, an employee of the
P. Company, to help him steal
some meat. It was arranged be-
tween D and the accused, that
the former would have a number
of packages of meat placed on
the loading platform of the P.
Company, and that the accused
should drive up to the platform
and remove the packages. D
agreed to the proposition, which
was disclosed to the P. Company.
In order to trap the defendant,
four barrels of meat were left on
the platform. The platform boss
was told that a man would call for
them. The accused drove up,
loaded three barrels on his
wagon and drove away, the plat-
form boss making no objection

since he thought the meat was
intended for the accused. “The
design to trap a criminal went a
little too far... in effect prevent-
ing the taking of the property
from being characterized by any
element of trespass.” The P. Com-
pany in effect had by its acts con-
sented to the taking of the
meat.>

In another class of entrap-
ment cases, the officer or his de-
coy does some act directly pro-
voking the crime. Liquor and nar-
cotic agents may pose as thirsty
citizens or as drug addicts in ob-
taining evidence of illegal liquor
and narcotic sales. They may also
use known drug addicts or
drunks to make the purchase for
them. This is illustrated by a re-
cent case coming before the
United States Supreme Court. The
defendant, Casey, was convicted
of purchasing 3.4 grains of mor-
phine which did not come from a
package bearing Federal stamps.
Casey had practised law for many
years in Seattle. He was in the
habit of visiting the jail there and
defending prisoners addicted to
the use of narcotics. The jailer
suspected that Casey was also
smuggling drugs for his clients.
A stool pigeon, by the name of
Cicero, posed as a drug addict un-
der arrest. Casey accepted him as
a client. At his request and for
value received, Casey sent him
some morphine soaked in a
towel. The majority of the Court
ruled that there was no entrap-
ment.%6

Again, it is not entrapment
where the accused sends ob-
scene matter through the mails
in response to a post-office
inspector’s decoy letter,%” or
where a post-office inspector
sends a letter to a doctor stating
that he had got a girl into trouble
and asking for information as to
an abortion, and the doctor re-
plied giving such information in
violation of a statute.®® In cases
like these, the accused is usually
engaged in a habitual course of



wrongdoing. Law-abiding citizens
do not sell liquor, or deal in nar-
cotics and obscene matter. Nor
do law-abiding doctors perform
abortions, no matter how plain-
tively the appeal for the abortion
is made. It is therefore permis-
sible to provoke one engaged in
a habitual course of conduct, to
a particular violation of the law
which will be no more than a
single instance in a uniform se-
ries.®9

There is, however, a limit to
what the government agents or
their decoys may do in provok-
ing the commission of the crime.
They cannot work upon the sym-
pathy of the accused in soliciting
its commission. The court ruled
in one case that the defendant
was entrapped, where his ex-mis-
tress was used as a decoy. She
complained that she was suffer-
ing from stomach trouble for want
of narcotics. The defendant gave
her the address of a dealer in nar-
cotics. The Court states: “If the
Government took advantage of
the sympathy of the defendant
for his mistress and thereby in-
duced him to put her in touch
with Z (the dealer in narcotics),
acting in the belief that he would
alleviate her sufferings, there
would be an entrapment.”’® In an-
other case, the conviction was
reversed where the prohibition
agent lured the defendant to sell
him some liquor by repeated and
persistent solicitations and by
taking advantage of the senti-
ment aroused through
reminiscenses of their ex-
periences as companions in arms
during the World War.”!

Police officers may not ac-
tively persuade, induce and solicit
men to commit crimes who them-
selves had no criminal intention,
and who without such blandish-
ments would not have committed
them. Courts will not stand by
and see officials “beguile inno-
cent though ductile persons into
lapses which they might other-
wise resist.”’2 It is not the duty

of officers of the law to incite and
create crimes in order to punish
them. A peculiarly glaring instance
of this kind occurred in lllinois.
The defendant had been induced
by a detective to participate in a
burglary. The methods used by
the detective to stimulate partici-
pation in the burglary were out-
lined in the course of the opin-
ion as follows:

“After becoming thus ac-
quainted, this detective, by the lib-
eral and extravagant use of
money in treating to whiskey,
beer and cigars, caused these
young men to follow after him,
seek his association, answer his
requests and comply with his
wishes. Plausible, self-contained
and strong, he was calculated to
work on their weaker natures.
Well dressed and affable, he
pleased them, and an apparent lib-
erality with money—even giving
one or two dollars at a time to
these young men on different oc-
casions—made him an object of
admiration, and he easily led and
influenced them. He endeavored
to excite a desire for crime by in-
timating that his means were thus
acquired. He suggested and pro-
posed that they should engage
in the commission of burglaries,
robberies, etc., and sought to in-
duce them to engage with him in
such acts. Day after day, and night
after night, his efforts were not
directed to the arrest of criminals,
but his mental powers and robust
health with the use of money,
were directed towards an effort
to make criminals of these young
men. With plenty to drink and
smoke and eat at his expense, he
sought to undermine and dazzle
their mental and moral strength
and lead them into the commis-
sion of crime. Ambitious, doubt-
less, to succeed in his chosen pur-
suit, with him the conviction of
those theretofore guilty was less
an object than that he might fas-
ten on some one the commission
of a crime. If he could make the
criminal, and induce the commis-

sion of a crime and cause the ar-
rest of the actor, or throw around
him a web of circumstances that
would lead to conviction it would
redound to the glory of his chief
and cause his advancement. With
him the end justified the means,
and the reputation of the agency
to which he belonged and his
own advancement were appar-
ently his object. Such means and
agents are more dangerous to
the welfare of society than are
the crimes they were intended to
detect and the criminals they
were to arrest.”’3

All cases of abuse of official
power in stimulating the commis-
sion of crime are not as clear as
this one. Courts have sometimes
gone to unreasonable lengths to
upset the work of law-enforce-
ment officials. Such a case oc-
curred in Indianapolis. The defen-
dants, police officers, were in-
dicted for conspiracy to violate
the prohibition laws. The pro-
hibition unit had had notice of
widespread violation of the pro-
hibition laws in Indianapolis, which
were committed with the conniv-
ance of the police. The prohibi-
tion agents, in order to get evi-
dence, opened up what pur-
ported to be a pool room but
which operated as a speakeasy,
and put a well-known bootlegger
in charge. The defendants re-
ceived protection money from L
and also helped L distribute his
liquor. The court upset the con-
viction of these policemen on the
ground of entrapment. It stressed
the fact that there was no evi-
dence that these defendants
were engaged in wrongdoing
prior to the above crime. It stated
that where the conduct of the
government agents was inten-
tionally deceptive and designed
to induce another to do some-
thing which he would otherwise
not have done, then there is an
entrapment.’4

These police officers were
not inexperienced youths who
were seduced by an “agent pro-
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vocateur.” If the government
agents were engaged in the vio-
lation of the prohibition law, it was
the sworn duty of the police to
make an arrest. Instead, they at-
tempted to profit financially, to
betray the trust that the citizens
had put in them. Entrapment here
is probably a shield behind which
the court showed its hostility to
the prohibition laws. But at the
same time it granted immunity to
a number of crooked policemen.
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Part I, Chapter V

|nchoate or
|ncomplete Crimes

Crimes usually require prepa-
ration, planning and search for fa-
vorable opportunities to carry
them into execution. Human aid
must be solicited and materials
acquired to carry out the plan.
Even the best conceived crimes
may fail to achieve the result in-
tended through no fault of the
perpetrators. The law must reach
into this complex of preparation,
solicitation, and attempted crime.
Otherwise, attempts will be re-
peated, preparations will be car-
ried through to completion, so-
licitations will be renewed and
new combinations will be entered
into to assure success.

Some steps in the prepara-
tion of crime are punished as
separate and distinct offenses.
Certain kinds of assaults, for ex-
ample, are applications of physi-
cal force and violence as a means
to an end. Thus a gun is dis-
charged at a man with intent to
kill him. A man seizes and chokes
awoman into submission, intend-
ing to rape her. A thief points a
gun at his victim to put him in fear,
so that he will give up his valu-
ables. The assault in these cases
is a stage in the commission of a
murder, a robbery or a rape.

Though the end may not be
achieved, these acts are punish-
able as separate and distinct
crimes: assaults with intent to
commit murder, rape, and rob-
bery.

Another type of preparation
for crime which is made specifi-
cally punishable is the possession
of such objects as burglars’ tools,
concealed weapons, dies and in-
struments used for counterfeit-
ing. These are not usually pro-
cured for any good purpose and
hence their mere possession is
punishable. Likewise, on the
theory that criminals do not con-
gregate for objects which soci-
ety can tolerate, some State laws
attempt to penalize their con-
sorting together. For example, a
New Jersey statute reads:

“Any person who shall be ap-
prehended in any municipality of
this state ... and shall have no le-
gitimate business in said munici-
pality . and who shall be proven
to have consorted with known
thieves, burglars, pickpockets,
swindlers, confidence men or
other classes of criminals ... shall
be deemed and adjudged a dis-
orderly person.”!

Three stages which may oc-
cur in any crime, to wit, solicita-
tion, conspiracy and attempt,
have been marked for special
treatment in criminal law. If these
had been created at one time, it
would have been clear that the
demarcation between these
crimes, inchoate or incomplete,
expressed the desire of the law
to prevent men from taking the
road leading to complete crime.
Solicitation reaches the mere en-
deavor to induce or persuade an-
other to commit a crime. Con-
spiracy covers the agreement or
the combination for an unlawful
or criminal purpose. The law of
attempt is concerned with the
overt acts which are done or
steps which are taken to carry
out the criminal resolution. All
thee crimes have developed in-
dependently and each has its
Own individual characteristics.
The three crimes do not form co-
herent parts of a single pattern.

A wishes to kill B. He has not
the courage to do it himself. He
therefore solicits C to do the kill-
ing. A is owner of a store. Busi-
ness is going badly and the sum
of money in his fire insurance



policy looks attractive. He there-
fore solicits B to commit the ar-
son. A wishes certain merchan-
dise, furs, silks, automobiles, etc.
He does not wish to pay the mar-
ket price. He solicits B to steal
the articles for him. Men who will
kill, burn or steal for a price can
be found in the underworlds of
our large cities. Murder rings, ar-
son rings, and thieves who steal
to order, are not mere figments
of the imagination of detective
story writers.

In each of the above situa-
tions, A is guilty of a misde-
meanor. So long as the crime so-
licited by A is a felony, the law has
no difficulty. It is a crime at com-
mon law to solicit another to com-
mit a felony. It is immaterial
whether the person solicited
does or does not intend to com-
ply with A’s wishes. A’s crime is
complete by the mere act of so-
licitation.

Liability for the solicitation of
misdemeanors is not so clear. A
is a member of a city council
which is considering the granting
of a public utility franchise. He ap-
proaches the president of the
public utility company for a bribe
for his favorable vote. A is a friend
of Cwho is being prosecuted for
a crime. He offers B, a witness for
the prosecution, a sum of money
to leave town and not appear at
the trial. Ais in love with B’s wife.
He solicits her to have inter-
course with him. In the bribery
cases, the solicitation has been
held to be criminal. In the adul-
tery case, the solicitation has
been held to be non-criminal, if
adultery is made a misdemeanor
by the State law. There are no in-
herent reasons for this difference
in treatment. Some misdemean-
ors may be more serious in their
social consequences than oth-
ers; solicitation to commit these
offenses is held to be a crime. So-
licitation in the case of less seri-
ous misdemeanors is considered
non-criminal. The standard of
measurement of the degree of se-

riousness which justifies making
solicitation a crime, varies be-
tween courts. Thus the precise
limits of solicitation are vague
and indefinite. A well-planned
criminal law would clearly lay
down the offenses to which so-
licitation is criminal, as is done in
the European law.?

It is to be noted that the law
on solicitation has not as wide a
scope as the law of conspiracy.
A man may be held criminally li-
able where he is engaged in a
conspiracy to commit an act
which is unlawful though not nec-
essarily criminal, as well as where
he is engaged in a conspiracy to
commit a criminal act. A man may,
however, be held liable for solici-
tation only where the act solic-
ited is a crime. Nevertheless, the
stages in the preparation of the
crime at which conspiracies and
solicitation are punishable, are
the same. The mere request that
aman commit an offense of a spe-
cific gravity is criminal in the one
case and the mere agreement to
do the unlawful act is criminal in
the other.

The range of acts to which
the doctrine of criminal attempts
applies, is different from both so-
licitation and conspiracy. In gen-
eral, to attempt to commit any
crime is a misdemeanor whether
the crime attempted is a felony
Or a misdemeanor and whether
itis a common-law or a statutory
crime.3 The scope of criminal at-
tempts is there fore more exten-
sive than solicitations on the one
hand, and less extensive than
conspiracy on the other. Not only
is the scope of criminal attempts
different, but liability is based on
completely different principles
from those applying to the other
two crimes. In solicitation and
conspiracy, the will directed to-
ward the prohibited result plus
the fact of soliciting or combin-
ing is sufficient to bring liability.
In criminal attempts, however, ob-

jective tests of adequacy of the
materials employed to produce
the result intended and proxim-
ity to the completed crime are ap-
plied to the overt acts done, be-
fore the defendant is held liable
for a criminal attempt. Mere acts
of preparation to commit crime
are distinguished from acts which
are so close to the final result
that criminal liability is imposed.
The New York case of People v.
Rizzo,* given below, indicates
how far courts will go in holding
specific action tending toward
crime to be unpunishable acts of
preparation.

The defendant Rizzo and
three others planned to rob one
Rao, who was to carry a payroll
from a bank to a construction
company. They armed themselves
and cruised about in an automo-
bile looking for Rao. The defen-
dant asserted that he could iden-
tify him and point him out to the
others, who were to do the ac-
tual robbery. The four men
stopped at the bank and at vari-
ous buildings which were being
constructed by the company,
hoping to encounter Rao. Their
actions aroused the suspicions
of two police officers who ar-
rested them. Rao had not been
to any of the places visited by
the gang nor had he been seen
at any time during the tour. The
defendant and his accomplices
were convicted of attempted rob-
bery by the trial court. Only the
defendant, Rizzo, appealed. His
conviction was set aside by the
New York Court of Appeals.> The
acts which were done by the de-
fendant and his accomplices,
though they clearly manifested
their intention to rob, had not
gone far enough toward the ac-
complishment of their object. The
defendant and his three accom-
plices might have been convicted
of conspiracy. If the defendant
had solicited the others to com-
mit the hold-up, he could have
been convicted of solicitation,
but the conviction for attempted
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robbery was wrong. “The law
must be practical,” stated the
court, “and therefore considers
those acts only as tending to the
commission of the crime which
are so near to its accomplishment
that in all reasonable probability
the crime itself would have been
committed but for the timely in-
terference?’

Is there any certain criterion
of nearness or proximity which
will enable courts to distinguish
punishable attempts from non-
criminal acts of preparation, with
some degree of logic and cer-
tainty? The answer is definitely in
the negative. Each case is decided
on its own facts. It has been said
that “the more serious the crime
attempted, or the greater the
menace to the social security
from similar efforts on the part of
the defendant or others, the fur-
ther back in the series of acts
leading up to the consummated
crime should the criminal law
reach in holding the defendant
guilty of an attempt.®

This standard is an eminently
reasonable one, yet the New
York Court failed to follow it. Ap-
parently there could not have
been an attempt in the Rizzo
case until a gun had been placed
by one of the holdup men against
Rao’s ribs.

In the field of criminal at-
tempts there is considerable
room for the judges to exercise
their discretion. If the judges in
any particular case believe that
the defendant ought to be pun-
ished, they find that the acts have
gone far enough toward the com-
pleted crime. If they do not think
that the defendant has done
enough to merit punishment,
they will designate his acts as
mere preparation. A line of au-
thorities can be cited to justify ei-
ther choice. This is evident when
the Rizzo case is compared with
a recent California decision,
People v. Lombard.” The defen-
dants had been found guilty of an
attempt to kidnap for the pur-

pose of extortion. They had in-
tended to kidnap someone in the
city of Redlands. They drove
there in a car which contained
sheets, pillow cases, twine and a
writing tablet. They reconnoi-
tered the house of an intended
victim and wrote out and tore up
an extortion note. No further act
was done to carry out the actual
kidnaping. The appellate court of
California sustained their convic-
tion for attempted kidnaping. It
would seem that the acts done
in this case were less close to
the prohibited result than in the
New York case. The explanation
for the two decisions may simply
be that kidnaping was much
more unpopular in California in
the year 1933 than was robbery
in New York in the year 1927.

The arbitrariness of the line
between preparation and attempt
is further evident when the
Lombard case is compared with
another important California de-
cision, People v. Murray.8 There
the defendant had been con-
victed of an attempt to contract
an incestuous marriage. He had
eloped with his niece and had
sent one of the persons who was
to witness the marriage cer-
emony to get the magistrate who
was to perform the ceremony,
when he was arrested. The Su-
preme Court of California set
aside the conviction stating in the
course of its opinion that “until
the officer was engaged and the
parties stood before him, ready
to take the vows appropriate to
the contract of marriage it can-
not be said in strictness that the
attempt was made.” If a similar rule
had been applied in the Lombard
case, there could have been no
conviction until the actual at-
tempt to take hold of the victim
had taken place.

For the protection of society,
the law requires a different ap-
proach in the field of criminal at-
tempts than the one hitherto
employed. The attempt to lay
down a line which would sepa-

rate acts of preparation from
criminal attempts has resulted in
confusion and conflict and has
not adequately provided for the
general security. The hold-up
men in the Rizzo case, like the
kidnappers in the Lombard case,
were dangerous offenders who
fully intended to commit serious
crimes and had taken steps to
carry out their intentions. Lack of
success in both cases was ow-
ing to circumstances over which
they had no control. Yet the un-
certain line between preparation
and criminal attempts enabled
one set of offenders to escape.
A more rational approach toward
criminal attempts would consider,
not whether the acts done are
sufficiently proximate to the com-
pleted crime, but whether they
have unmistakably revealed the
intention of the accused to vio-
late the law. One who has formed
the intention to commit a crime
and has taken any steps to carry
it out is a dangerous person with
whom the law must deal. This ap-
proach to liability for criminal at-
tempts would therefore be little
different from that in solicitation
and conspiracy, where mere in-
ducement or agreement to com-
mit crime is enough, but in crimi-
nal attempts some overt act mani-
festing the intention to violate
the law, should continue to be re-
quired.?

Some statutory definitions of
criminal attempts apparently pro-
vide for the approach suggested.
The Missouri definition reads:

“Every person who shall at-
tempt to commit an offense pro-
hibited by law and in such an at-
tempt shall do any act toward the
commission of such offense but
shall fail in the perpetration
thereof shall ... be punished as
follows. . .10

It would seem that under such
a definition, an accused may be
held to answer for an attempted
crime so long as any overt act is
done which clearly displays an in-
tention to commit the crime. The



Missouri court, however, with
that curious blindness which af-
flicts many judicial tribunals when
they are dealing with legislation
changing the common law, stated
that the statute coincided with
the common law.'! As a result
of this interpretation, the court
was able to set aside a convic-
tion for attempted murder, where
awoman and her lover had plot-
ted the death of the woman'’s hus-
band, to collect his life insurance
and had done, as the dissenting
judge put it, “everything within
the contemplation of malicious
human ingenuity to enable the
putative murderers to commit the
crime.. ."12

The new approach, once laid
down, will have to be made in
terms so plain that the courts will
not be able to disregard it. It will
embody the central idea that
there is no social advantage in
permitting individuals to plot and
prepare serious crimes, and that
as soon as the disposition to
break the law has been mani-
fested in overt acts, the general
security requires that the law
stepin.

If criminal attempts are
judged from the point of view of
the individual’s dangerousness,
rather than from the acts he does,
the problem of the so-called im-
possible attempts will give much
less difficulty than it does at the
present time. A man who believes
that he can kill by putting pow-
dered sugar into another’s cof-
fee or by pointing an unloaded
gun, or by performing magical
rites, is more in need of a psy-
chiatrist than a jailer. He is not
held guilty of a criminal attempt
under present cases which re-
quire some apparent adaptation
of means to bring about the crimi-
nal result in-tended. Neither
would he be held to answer un-
der a subjective approach. But if
the man does not know that the
means he is using are inadequate,
for example, if he believes that
the gun is loaded or that the pow-

dered sugar is arsenic, the inad-
equacy of the means used should
not prevent his conviction of an
attempt, for he is a potentially
dangerous offender. There is
some conflictin the decisions as
to whether liability should be im-
posed in these cases.!? Offend-
ers whose means are adequate
to the end they propose, but
whose plans are made impossible
of fulfillment by extraneous cir-
cumstances, ought to be held li-
able as heretofore, as they are
under most of the decisions at
the present time. A man who tries
to kill by shooting into an empty
room believing that his victim is
sleeping there and a man who at-
tempts to pick a pocket which
happens to be empty, are danger-
ous offenders despite their fail-
ure to realize their criminal inten-
tions. By parity of reason, under
the proposed subjective ap-
proach to the law of attempts,
criminal liability would be imposed
where the failure to carry out the
criminal resolution was owing to
some legal barrier. A person who
buys lace in France believing it to
be French, although it is in fact
American, and tries to smuggle it
into this country;'4 a fence who
buys goods believing that they
are stolen, when they have not
been stolen;'> a boy of thirteen
years and eleven months whom
the law presumes incapable of
rape and who tries to have car-
nal intercourse with force and vio-
lence and against the will of a
woman;'® would be held guilty
of attempted smuggling, at-
tempted receiving of stolen
goods and attempted rape. In ev-
ery one of these cases the dis-
position to bring about a result
which the law forbids has been
clearly manifested by some overt
act. It is against such a disposi-
tion that the law ought to act.
The adoption of the subjec-
tive approach would bring the law
of attempts into harmony with
modern ideas as to the ends and
aims of the criminal law. The tra-

ditional criminal law has been in-
terested essentially in external
acts. The modern criminal law pro-
fesses to be interested much
more in the rehabilitation of the
personalities who commit such
acts. Attempts, even if they fail ac-
cording to the legal standards of
the existing law, reveal anti-social
tendencies against which some
measures ought to be taken,
quite as much as if the act had
been completed. The law cannot
go so far as to deal with every
intention to commit a crime when
that intention remains in the
realm of words alone, but as soon
as the intention is expressed by
an overt act which clearly shows
a design to carry out that inten-
tion, then the law ought to step
in.

(1) New Jersey Acts of 1933,
Chap. 280, 752. Attempts to
prohibit the consorting or mere
association of criminals or persons
of evil reputation are frequently
held unconstitutional. See Ex Parte
Smith, 135 Mo. 223,36 S.W. 628,
33 L.R.A. 606 (1896). People v.
Belcastro, 356 Ill. 144, 190 N.E.
301, 92 A.L.R. 1223 (1934).

In the Smith case, a municipal
ordinance made it an offense
“knowingly to associate with
persons having the reputation of
being thieves, prostitutes, gam-
blers, etc. . .“ The Court in declar-
ing the ordinance unconstitutional
stated that if the Legislature may
forbid one to associate with
certain classes of persons of
unsavory reputation, it may
determine the associates of
anyone. It denied “the power of
any legislative body in this
country to choose for our citizens
who their associates shall be.”

A statute similar to the one in
the Smith case was recently
upheld by the New York Court of
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Appeals. The statute was inter-
preted to require four elements
before the offense was complete:

(1) An intent to provoke a
breach of the peace.

(2) Proof of the defendant’s
evil reputation.

(3) Consorting with thieves
and criminals.

(4) For an unlawful purpose.

The mere association or
consorting of criminals in and of
itself was held to be no crime.
People v. Pieri, 269 N.Y. 315, 199
N. E. 495 (1936).

(2) See for example Art. 115
Codice Penale (Italy) Art. 49a
Strafgesetzbuch (Germany) 1877.

(3) Some courts have held
that this rule does not apply to
statutory misdemeanors which are
merely mala prohibita.

(4) 246 N.Y. 334,337,158
N.E. 888, AL.R. 711 (1927).

(5) The other three defen-
dants who had not appealed
were serving time in the peniten-
tiary when the court upset the
decision in the Rizzo case. The
court, therefore, recommended
that the District Attorney bring
their cases before the Governor so
that a pardon might be granted.
The court also praised the police
work in this case.

(6) F. B. Sayre, “Criminal
Attempts,” 41 Harvard Law
Review 821-59, 845 (1927—38).

(7) Cal. App. 525, 21 Pac.

Suspicions News Magazine

(2nd) 955 (1933).

(8 14 Cal. 159 (1859).

(9) The absurdity of the
attempt to lay down an objective
line which will distinguish acts of
preparation from punishable
attempts may be seen in the
cases of attempted burglary. They
are presented by Professor Beale
as follows:

The defendant takes an
impression of a lock of the house
in order to get a false key made;
he is not yet guilty of attempt. He
procures tools and meets a
confederate at a distance from
the house; he is not yet guilty. He
hires a hack to go to the house;
he is not guilty. He looks at it to
examine it; not guilty. He carries
his tools to the house, lays them
down and goes to get a tool he
had forgotten, or examines the
house to pick out a fit place to
break, guilty. He breaks down the
gate of the yard, he goes up the
steps to the porch, he tries to
break open the door, he breaks
glass in the window, he breaks
open the door and fires into the
house, he is undoubtedly guilty.”
“Criminal Attempts,” 16 Harvard
Law Review 491-507, 505 (1902-
3).

In each case we are dealing
with a man who manifested a
clear-cut intention to burglarize a
house, and in each case, an overt
act was done toward carrying out

Www.suspicions.info

that intention. To make the
defendant’s responsibility depend
upon how much he was able to
do before the police arrived on
the scene, is to invite him to
come back and try again where
he has been interrupted too soon.

(10) Missouri Revised Statutes,
1919, Sec. 3683.

(11) State v. Davis, 319 Mo.
1222, 6 S.W. 2nd 609 (1928).

(12) Ibid., at 616, and State v.
Lourie, 12 S.W. 2nd 43 (1928).
Compare Groves v. State, 116
Georgia, 516; 42 S.E. 755, 59
L.R.A.

598 (1902).

(13) Compare Regina
v. Gamble, 10 Cox C.C. 545
(1867); State v. Clarissa, 11 Ala.
57 (1847); Commonwealth v.
Kennedy, 170

Mass. 18, 48 N.E. 770 (1897);
Kunkle v. State, 32 Ind. 220
(1869); State v. Clover, 27 S.C.
602, 4 S.E. 564 (1888).

(14) The case of Lady Eldon,
Wharton, op. cit., 304, note 9.

(15) People v. Jaffe, 185 N.Y.
497, 78 N.E. 169 (1906).

(16) Commonwealth v. Green,
19 Mass. 380 (1824).



Part |1, Chapter VI

Some Typical Offenses

The confusion to be found in
the classification of offenses with
regard to the social interests to
be protected and the relative
gravity of the attacks upon them
is reflected in the definitions of
individual crimes. Here, too, there
is only an approximate realiza-
tion of the interests to be con-
served and only an inadequate
analysis of the attacks which
should be prohibited.

In a society organized upon
the basis of private property, the
criminal law might be expected to
be clear as to the limits and na-
ture of the protection it will af-
ford that property. Yet the defini-
tions of some of the property
crimes reveal that the protection
given at the present time is in-ad-
equate, despite centuries of ex-
perience in dealing with property
crimes. This is evident when the
question of what property may be
stolen is considered. At common
law, only personal possessions
were the subject of larceny. Real
property or things attached to
the realty could not be stolen.
Thus, it was larceny to take and

carry away crops which had been
cut and stacked, but it was merely
a civil trespass to cut and carry
away growing crops or trees.
While pieces of paper could be
the subject of larceny at common
law, a paper containing a valid ob-
ligation of debt, such as a prom-
issory note or a bill of exchange
(choses in action) could not be
stolen. Although personal prop-
erty generally was a subject of
theft, a dog could not be stolen
for the curious reason that he
was of a “base nature.” These
rules as to the subject of larceny
have largely been changed by
statute in the various states, but
the statutes have not necessar-
ily resulted in any simplification of
the distinctions between prop-
erty which could and property
which could not be stolen. As Hall
puts it: “If he (the layman) should
seek an answer to so apparently
simple a question as to what can
be ‘stolen,” he would be intro-
duced into a labyrinthine net-
work of legal propositions wo-
ven into innumerable statutes and
cases. A long list of specific ob-
jects, including such curiosa as
animals ferae naturae, appended
to an enumeration of several

types of property, winding up with
a general blanket clause which
would make all the prior catalogu-
ing more mysterious than ever,
purposes to answer his inquiry.”

Nor have the statutory
changes adequately covered all
kinds of property. A New York
case affords a good example. The
defendant, general manager of a
wool-combing company, entered
into an agreement with another
company to comb 20,000
pounds of raw wool. The defen-
dant was to use the machinery
and the workmen of his company
without the knowledge of its of-
ficers, and was to receive twenty
cents a pound for so doing. A
good part of the work had al-
ready been done and $2,097.92
had already been paid to the de-
fendant, when the officers of his
company uncovered his activi-
ties. The defendant was charged
with grand larceny and was con-
victed in the lower court, but the
conviction was thrown out in the
upper court, on the ground that
the unauthorized use of the
equipment and laborers of the
corporation by the defendant did
not constitute a taking of per-
sonal property from the posses-
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sion of the true owner, or the
withholding or appropriating to
their own use of any personal
property, within the meaning of
the New York Penal Law. Thus it
did not matter that the company
which employed the defendant
had suffered considerable mate-
rial loss through the defendant’s
act. The loss was not in the form
of “property” which could be sto-
len within the meaning of defini-
tions of larceny.?

Arecent lllinois case indicates
a similar inadequacy in the range
of interests covered in the law of
embezzlement. Pentis was the
treasurer of the village of
Brookfield. He used the funds of
the village to buy its special as-
sessment bonds for himself at a
considerable discount. He then
turned the bonds over to the vil-
lage charging their full face value.
He pocketed the difference be-
tween the amount that he paid
for the bonds and their face value.
Pentis was convicted of em-
bezzlement in the trial court. The
lllinois Supreme Court, however,
threw out the conviction on the
ground that the profits resulting
from the use of the money of the
village were not the subject of
embezzlement. It apparently did
not matter to the Court that the
profits were made through a
gross misuse of the village’s
funds, or that the village was out
of pocket the difference between
the purchase price of the bonds
and their face value. The law of
embezzlement, according to the
Court, did not reach Pentis’s
abuse of his official position and
his breach of the fiduciary obliga-
tions owed to the village.3

Another serious defect in the
definition of crimes against prop-
erty is over-specialization. Differ-
entiations between crimes have
come to be made according to
the methods by which the prop-
erty was wrongfully taken or ob-
tained. Larceny, embezzlement
and obtaining property by false
pretenses are distinct crimes in

many states. The essential ele-
ment in larceny is the taking, i.e.,
obtaining the dominion over the
property and carrying it away, that
is, removing it from the place
where it originally was. This tak-
ing had to be “wrongful” or “felo-
hious.” If the accused came by
the property rightfully, i.e., where
it was stored with him by the
owner, and he later. converted it,
the act was embezzlement and
not larceny. Embezzlement is
distinguished from larceny in that
itis a breach of trust, the conver-
sion of property which has come
rightfully into the possession of
the embezzler. There is, however,
a well-established exception to
these rules. When the man to
whom the property was en-
trusted, the bailee, broke bulk,
that is, drew off some of the wine
in the barrel entrusted to him, or
sold some of the packages en-
trusted to him, such action was
held to revest possession in the
owner, and a subsequent conver-
sion of the goods was larceny
and not embezzlement. If the bai-
lee, however, sold the goods en-
trusted to him without breaking
bulk, he was only guilty of em-
bezzlement.

The intricate and technical
character of the concept of pos-
session, which is fundamental in
larceny, is further evidenced by
the distinction which is made be-
tween custody and possession.
A servant or an employee who
has been entrusted with certain
goods by a master or an employer
to take to a specific place, has
custody of the goods only, con-
structive possession remaining in
the master. If the servant appro-
priates the goods to his own use,
he is guilty of larceny and not em-
bezzlement, but if a third person
gives a servant some property to
take to his master, the servant
has possession, and not custody.
A subsequent conversion of such
goods is embezzlement and not
larceny, since the master was
nhever in possession of the

goods. But if the servant depos-
its it in any place that his master
has designated for such goods,
a cart, a drawer, or a storeroom,
and the servant later appropri-
ates the goods, the offense is lar-
ceny, since the master obtained
possession by the act of deposit.
If at the time of depositing the
goods, the servant intended to
steal them, leaving them in the
place of deposit only temporarily,
the offense may be held to be
embezzlement.

The necessity of distinguish-
ing larceny from obtaining prop-
erty by false pretenses intro-
duces additional complexities.
Where a man voluntarily turns
over property to another, relying
upon the latter’s false and fraudu-
lent misrepresentations, the act
of converting the property may
be either larceny or obtaining
property by false pretenses. It is
larceny if the owner of the prop-
erty intended to turn over cus-
tody of the property only, and did
not intend to pass title. It is ob-
taining property by false pre-
tenses if the owner intended to
pass title to the property, relying
on the false pretenses made to
him. If John Doe, for example,
hires a car to drive from New York
to Washington, he is guilty of lar-
ceny and not of obtaining prop-
erty by false pretenses if he drives
to Chicago and sells the car. On
the other hand, if John Doe buys
the car instead of hiring it, and
gives a false check in payment
and later sells it, he is guilty of
obtaining property by false pre-
tenses. The owner of the car in
the latter case intended to pass
title to the car on receiving the
check, relying on its genuine-
ness.

The limits of larceny and ob-
taining property by false pre-
tenses are not always as clear cut
as in the above examples. It is not
always easy to determine in any
specific transaction whether or
not title to the property passed
and hence whether the offense



was larceny or obtaining property
by false pretenses. This is illus-
trated by the conflict of opinions
between courts in cases where
property has been obtained
through the impersonation of an-
other. If A comes to B and repre-
sents that he is C or C’s servant
and on the strength of that false
representation obtains a loan of
money which he appropriates to
his own use, the offense would
be obtaining property by false
pretenses in some states,* and
larceny in others.> Courts taking
the former view point out that A
intended to pass title to the
money on delivery to B; the sub-
sequent conversion of the
money was therefore obtaining
property by false pretenses.
Courts holding the latter view
state that A intended to pass title
to C and not to B. Title therefore
did not pass to B and the offense
committed was larceny.

The distinctions between lar-
ceny, embezzlement and false
pretenses are not purely aca-
demic. A prosecutor must pick
the correct designation for the
facts in the particular case before
him. Otherwise he is likely to find
that a verdict of guilty in the
lower court will be upset by the
appellate court on the ground
that the facts did not constitute
the offense as charged in the in-
dictment, but a different offense.
To avoid the necessity of making
these distinctions between lar-
ceny, embezzlement and false
pretenses, some statutes define
larceny so as to include acts con-
stituting embezzlement and false
pretenses. These statutes, how-
ever, have not completely suc-
ceeded in doing away with the
distinction between these of-
fenses. In dealing with thieves,
swindlers, embezzlers and confi-
dence men, prosecutors are still
harassed by refined distinctions
drawn by the courts. These have
sometimes refused to uphold
convictions where the indictment
alleged larceny and the offense

was embezzlement or false pre-
tenses, even though the latter of-
fenses were included in the statu-
tory definition of larceny. In cases
where the courts have thus dis-
tinguished, they have found vari-
ances between the pleadings and
the proof offered at the trial. This
is illustrated by a New York case
in which the defendant had made
false and fraudulent misrepresen-
tations in order to induce a sale
of carpets which were delivered
to him and appropriated by him.
He was indicted for grand larceny
under the New York statute which
classed the offense of obtaining
property by false pretences as lar-
ceny. But the Court of Appeals
threw out his conviction.® The
statute, according to the court,
distinguished four different meth-
ods of committing larceny and the
precise method of commission
had to be alleged in the indict-
ment and proven at the trial be-
fore a defendant could be prop-
erly convicted. The court ap-
parently disregarded the fact that
it was the purpose of the statute
to get away from the necessity
of making these distinctions. This
is another example of the judicial
fondness for common law con-
cepts.

Property obtained by larceny,
embezzlement or false pre-
tenses is of no value to the thief,
swindler or embezzler, unless it
can be converted into cash. Petty
or occasional thieves may steal
articles for their own consump-
tion; the professional thief steals
for the purpose of sale. Unless
the fruits of his crime are
banknotes, the goods stolen
must be converted into money if
the thief is to enjoy them. The re-
ceiver of stolen goods is the con-
duit through which the robber’s
loot returns to the channels of
legitimate trade. Sometimes the
receiver is an out-and-out crimi-
nal whose general business is
confined to stolen articles. He

may be the financial sponsor for
a gang of burglars, hi-jackers or
thieves who steal to order for
him. Frequently the receiver has
a legitimate business to clothe
his criminal activities. A jeweler
may sell honestly acquired as well
as stolen gems. A garage man or
dealer in used cars may occasion-
ally buy stolen cars for resale.
Many receivers of stolen goods,
however, are not dealers, since
they buy stolen goods for im-
mediate consumption or use. A
woman may be approached by a
thief to buy a fur coat, a diamond
ring, a case of salmon, or soap at
an advantageous price. The
temptation of the bargain may
overcome her scruples as to the
origin of the goods.

The first English statutes on
the subject of receiving stolen
goods punished the receiver as
the accessory after the fact to the
larceny.” The disadvantages of
this method of dealing with re-
ceivers is that the latter cannot
be convicted of any crime, unless
the thief is first convicted of a lar-
ceny. So long as the thief is kept
out of the way, the receiver is safe
from prosecution though his
place may be full of stolen prop-
erty. Most of the states of this
country therefore make the re-
ceiving of stolen property, know-
ing it to be stolen, a distinct sub-
stantive offense. The receiver is
guilty of a misdemeanor or a
felony depending on the grade of
the original theft or on the value
of the goods stolen.

These statutes may ad-
equately cover the occasional re-
ceiver who buys a single article
for consumption or use and
whose prosecution must be
based on his course of conduct
in connection with that specific
article. Modern statutes, how-
ever, do not meet the problem
presented by the professional re-
ceiver. These men are engaged
in a habitual course of conduct
with respect to stolen property.
Their stores and their ware-
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houses may be full of the pro-
ceeds of burglaries and thefts, yet
the statute compels the state to
select one or two articles, and
prove that they were stolen and
that the accused had knowledge
of their stolen character, at the
time he received them. Proof of
knowledge is particularly difficult.
By the time of trial, the receiver
is ready with a bill of sale to show
that the articles in question were
bought in the ordinary course of
trade. Many states will not allow
the fact that a great deal of sto-
len property was found on the
premises of the accused to be
used in evidence against him, to
show the likelihood that the ar-
ticle on which the prosecution
was based was received with
knowledge that it was stolen.
The state can introduce such evi-
dence only if the goods were ob-
tained from a single thief. Many
states require the prosecution to
show also that the accused had
actual knowledge of the stolen
character of the goods at the
time he received them. That the
accused knew of facts and cir-
cumstances sufficient to raise the
suspicions of an ordinarily intelli-
gent man, or sufficient to satisfy
a reasonable man that the goods
were stolen, is not enough. In
many states, the possession of
recently stolen property does not
raise the presumption that it was
received with knowledge of its
character, in contradistinction to
the rule in larceny that the pos-
session of recently stolen prop-
erty raises the presumption that
the possessor is a thief.

This complex of substantive
and evidentiary rules makes the
task of convicting the profes-
sional receiver peculiarly difficult.
A departure from accustomed
patterns of dealing with the of-
fense of receiving stolen goods
must be made if the fence is to
be dealt with adequately, and the
prospects of profit from larcenies
considerably diminished. Instead
of concentrating attention upon

a single act of receiving stolen
property, the law should distin-
guish between the dealer in sto-
len articles who buys to resell and
the occasional receiver who buys
for the purpose of consumption
and use. The possession of a rela-
tively large stock of stolen prop-
erty, the fact that the accused is
engaged in the business of buy-
ing and selling merchandise
which is stolen, should be the
principal factors to be taken into
account in fixing the status of the
accused. New York has already
taken a step in this direction; its
statute reads:

“A person who, being a
dealer in or collector of any mer-
chandise or property . . . fails to
make reasonable inquiry that the
person selling or delivering any
stolen or misappropriated prop-
erty to him has a legal right to do
so, shall be presumed to have
bought or received such property
knowing it to have been stolen
or misappropriated. This pre-
sumption may, however, be re-
butted by proof.”8

This statute puts a duty of
“reasonable inquiry” upon a
dealer in merchandise and raises
a presumption of knowledge of
the character of the property in
the absence of such inquiry. The
statute, however, does not go far
enough, since a prosecution
must still be based upon the
single act of receiving, instead of
a habitual course of conduct in
dealing with stolen goods.

Just as the larceny concept
does not cover all wrongful tak-
ings, the elements of the crime
of burglary do not cover all
wrongful trespasses upon private
property even when such tres-
passes are made with a felonious
intent. Burglary was defined at
common law as the breaking and
entering a dwelling house in the
highttime with intent to commit

a felony therein. Since burglary
was essentially an offense against
the habitation, before a house
could be the subject of burglary
it must have been used and oc-
cupied as a dwelling house. No
person need actually have been
present in the house at the mo-
ment it was broken into, so long
as the house was usually used
for dwelling purposes. Breaking
and entering an unoccupied
house, a shop, store, warehouse
or other building was not bur-
glary, even though it was done
with the intent to commit a
felony. This rule of the common
law has been extensively modi-
fied by statute in this country. Bur-
glary, under these statutes, in-
cludes the breaking and entering
of many different types of build-
ings and structures, such as
shops, stores, warehouses, rail-
road cars, etc., but no building or
structure which is not specifically
included in the legislative enu-
meration can be the subject of
burglary. Legislatures have not
always been careful enough to
cover every type of structure, and
many burglary prosecutions have
been thrown out by appellate
courts because the particular pre-
mises which were broken into
were not the subject of burglary
under the state law.?

At common law and usually
under the statutes, no man can
be convicted of burglary unless
he came on the premises by
“breaking and entering,” but
courts differ in their conception
of the terms “breaking and enter-
ing.” Some degree of force is usu-
ally required to effect the entry,
though the actual amount of
force used may be very slight.
Thus, it is not burglary to make
an entry into a house through an
open door or window; the open-
ing of a closed door or window,
however, even if it is not latched
or fastened, is a sufficient break-
ing. Courts have disagreed as to
whether there was a sufficient
“breaking” to justify a charge of



burglary where the door or win-
dow is partly open and it is nec-
essary to open it further to gain
entry.'? There is also a dispute
among courts as to whether it is
a burglary if the accused enters
without breaking and then has to
break out in order to escape. This
was made burglary by an English
statute of 1712,'" but many
courts have held that this is not
burglary in the United States.'2
There is, however, authority to
the contrary.!3

Like burglary, arson is an of-
fense against the habitation. It is
defined at common law as the
malicious and willful burning of
the house or outhouse of an-
other.” The house burned must
have been a dwelling house, be-
fore the offense could be desig-
nhated as arson. Statutes have
made buildings other than
houses and many other forms of
property the subject of provi-
sions as to arson, but it is impos-
sible to enumerate all these
forms, and consequently many
other forms of property are not
covered by existing statutes. For
example, the Massachusetts stat-
ute, after enumerating various
buildings as the subjects of ar-
son, states, “whoever wilfully and
maliciously ... burns a bridge, lock,
dam, flume, ship or vessel of an-
other shall be punished by
imprisonment in the state prison
for ten years.”'> This section
does not cover the burning of
such conveyances as railroad
cars, automobiles, auto-trucks,
airplanes, etc. Another section
covers the burning of stocks of
grain, hay or other vegetable
products.'® Fruit or mineral prod-
ucts are not mentioned.

At common law the owner of
a house could not be convicted
of arson if he set fire to it, even if
his purpose was to defraud the
insurance company. Similarly, a
tenant could not be held guilty
of arson if he set fire to property

occupied by him. Where states
have adopted the crime of arson
without otherwise defining it, the
common law definition controls,
leaving the inadequacies which
we have just noted.

If in property crimes the
meshes of the net are spread too
far apart, so that individual crimi-
nals may slip through too easily,
other crimes are so generally de-
fined as to include completely di-
verse types of offenders and di-
verse types of conduct of vary-
ing degrees of seriousness to so-
ciety. This may be seen most
clearly in the definitions of homi-
cide and of rape.

Murder is the most serious
crime in the law. In most states it
is punishable by death or life im-
prisonment. It is defined at com-
mon law as an unlawful killing with
malice aforethought. “Malice” in
this definition does not bear its
ordinary meaning of “hatred” or
“malevolence.” It is a broad and
vague concept covering every in-
tentional killing done without le-
gal justification, excuse or mitiga-
tion. The killing of Dutch Schultz
and three members of his gang
by other gangsters is murder. But
so is the killing by a husband of
his invalid and bedridden wife, at
her request,'” or the killing by a
mother of her newborn illegiti-
mate child to hide her shame.'8
The law looks not to the motives
which caused the act resulting in
death, but to the intention with
which it was done.

“Malice aforethought,” how-
ever, is not limited merely to in-
tentional killing. Even if the ac-
cused had no actual design to
take life, so long as he intended
to inflict some great bodily injury
upon the deceased or some
other person, he is guilty of mur-
der. A drunkard who threw a
beer glass at his wife, striking a
lamp which she was carrying and
thereby causing a fire in which
she was burned to death, was

held guilty of murder “whether he
intended the glass to strike his
wife, his mother-in-law or his child,
or whether he acted solely from
general malicious reckless-
ness.”’? Choking a man violently,
though not intending to kill him,20
hitting a man with an iron pipe,?!
shooting at him intending to
cripple him,22 constitute murder
if death results from such acts.

There may be murder even
without an intent to inflict great
bodily injury, though the commis-
sion of a reckless act which in its
consequences naturally tends to
destroy the life of a human be-
ing. A man who displaced the fix-
tures on a railway track, thereby
causing a derailment of a train in
which a passenger was killed,
was held guilty of murder, though
he intended to stop the train be-
fore it reached the displaced
track, hoping that by such a deed
of seeming heroism he would win
employment from the railroad or
money from the passengers.23 It
is murder to shoot into a crowd,
a dwelling house, or a train,
though there may be no intent
to kill or injure anyone, if a death
occurs as a result of these acts.
The Alabama court sustained a
conviction of murder where the
accused, with a drawn pistol, was
seeking a quarrel with a third per-
son which the deceased endeav-
ored to prevent, the killing occur-
ring through the accidental dis-
charge of the pistol.24

Akilling is also murder if it oc-
curs in the course of the commis-
sion of a felony, though the ac-
cused may have had no intent to
kill. Hauptmann was convicted of
murder, though the Lindbergh
baby was killed supposedly as the
result of an accidental fall from the
ladder, because the death oc-
curred in the commission of a bur-
glary. In Indiana, a defendant was
held guilty of murderin a case in
which a woman he had raped
swallowed bichloride of mercury,
“distracted with the pain and
shame so inflicted upon her.”2>
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Defendants have also been
held guilty of murder where the
killings occurred as the result of
arson,2% robbery,2? and abor-
tion.28

It is evident from the above
cases that in murder the law is es-
sentially interested in acts which
endanger human life. This is true
even of murders occurring in the
course of the commission of felo-
hies. There is a general tendency
to limit the operation of the
felony-murder rule to felonies dan-
gerous to life. Perkins, after an ex-
haustive study of “malice afore-
thought” therefore comes to the
conclusion that it means “a man-
endangering-state-of-mind.”2°
Murder would then be an unlaw-
ful killing resulting from a man-en-
dangering state of mind in the
killer, yet all murders, no matter
what the social situations out of
which they arise or the motives
which produced them, are treated
on the same plane.

To some extent the law does
attempt to distinguish the more
heinous from the less heinous
forms of homicide. The criteria
employed for this purpose, how-
ever, are grossly inadequate and
inconsistent. Murder in most state
codes is divided into degrees.
Murder in the first degree, accord-
ing to many codes, is a killing by
poison, lying in wait, or in the
course of the commission of a
felony, usually arson, rape, bur-
glary and robbery. Premeditated
killings are also murders in the
first degree. All other killings
which were murders at common
law are murders in the second de-
gree.

Of the above criteria, only
the killings occurring in the
course of the commission of a
felony appear to have some nec-
essary relation to heinousness.
Robberies, rapes, arsons, and
burglaries are not usually commit-
ted from laudable motives. The
persons committing them are fre-
quently dangerous offenders.
Thus, there seems to be a very

good reason for punishing for
deaths occurring in the course of
such offenses with the greatest
severity. But poison may be ad-
ministered from merciful as well
as from base motives. In a case
in Michigan, a wife got her hus-
band to obtain Paris green for
her. She was a hopeless invalid
and administered the poison her-
self. For all this, the sentence to
life imprisonment for murder im-
posed on the husband was sus-
tained by the appellate court.3°
Lying in wait, as a criterion of
first degree murder is a remnant
of the Germanic prejudice in fa-
vor of open killings as opposed
to secret killings from ambush.
The fact that the murder was com-
mitted from ambush, however,
sheds no light on its intrinsic
gravity. Lying in wait may be used
by a husband who is taking ven-
geance upon another for an out-
rage to his wife or child, as well
as for the accomplishment of a
gang murder. In a Texas case, a
first degree murder verdict was
upheld where the deceased had
threatened to kill the accused and
went about armed for the pur-
pose of carrying his threat into
execution, but was himself killed
from ambush by the accused.3!
The principal criterion of first
degree murder is the presence or
absence of premeditation, but in
the criminal law, premeditated
murder does not mean a cold-
blooded, planned, deliberate mur-
der. The premeditation need not
have existed for any length of
time before the killing for it to be
considered murder in the first de-
gree. “The act may follow the in-
tent as rapidly as thought may
pass through the mind,” states
one court,3? yet the killing may
still be premeditated homicide,
murder in the first degree. Pre-
meditation therefore simply
means intention to kill, which
must have existed just before
the fatal blow was struck. Such
intention may arise from a variety
of reasons which have little to do

with heinousness The two Penn-
sylvania criminals who planted dy-
nhamite on a railroad track in or-
der to blow up a car Carrying a
large payroll, killing the paymas-
ter and three guards, were guilty
of premeditated murder.33 But a
husband who broods over his
wife’s adultery and finally shoots
her paramour is likewise guilty of
a premeditated murder

Poison, lying in wait, and the
commission of a felony, are at
least definite criteria, which make
it possible to distinguish be-
tween first and second degree
murder when deaths result. Nev-
ertheless, if murder is defined gen-
erally as “an unlawful killing with
malice aforethought,” and if
“aforethought” has any meaning,
then there is no real distinction
between it and “premeditation,”
which makes an unlawful killing
murder in the first degree. The
tenuousness of the distinction
between the two degrees of mur-
der is clearly brought out by
Cardozo:

“The present distinction be-
tween the two degrees of mur-
der is so obscure that no jury
hearing it for the first time can be
expected to assimilate it; and un-
derstand it. | am not at all sure
that | understand it myself. Upon
the basis of this fine distinction,
with its obscure and mystifying
psychology, scores of men have
gone to their deaths.”34

The law distinguishes be-
tween murder and manslaughter,
but the criteria here too are in-
adequate. A voluntary killing is
manslaughter when the fatal
blow is struck in the heat of pas-
sion as the result of adequate
provocation. “To reduce an inten-
tional blow, stroke, or wounding
resulting in death, to voluntary
manslaughter,” states one court,
“there must be sufficient cause of
provocation and a state of rage
or passion without time to cool,
placing the prisoner beyond the
control of his reason and sud-
denly impelling him to the



deed.”3> A more or less violent
assault which provokes an imme-
diate retaliation will be sufficient
to reduce the homicide to man-
slaughter. On the other hand in-
sulting words, indecent and pro-
voking actions or gestures,
though they may produce the
same degree of passion as a
blow, will not do so. Some cases
have recognized the inconsis-
tency in this common-law rule and
make the distinction between
murder and manslaughter turn
upon the existence or nonexist-
ence of passion, irrespective of
the means by which it is
aroused.3® To reduce the killing
to manslaughter, the assault must
be made upon the accused him-
self or upon a near relative. An
assault upon a close friend will
not have this effect, no matter
how much passion has been
aroused.3’

Provocation without passion
will not reduce the killing to man-
slaughter. For example, in a Penn-
sylvania case where a man shot
the deceased one hour after the
latter had killed the accused’s
cousin, the court held that this
killing did not in the slightest de-
gree tend to mitigate the
accused’s offense.38 By the same
reasoning, a husband who shot
his wife’s paramour one hour af-
ter he had caught them in adul-
tery, is guilty of murder, whereas
if he had shot him immediately,
that is, on discovering them in the
act, the killing would be man-
slaughter. On the other hand, the
killing of a police officer who at-
tempts to make an illegal arrest
is held in many states to be man-
slaughter only, without regard to
the question whether or not the
slayer acted in the heat of pas-
sion aroused by the illegal ar-
rest.3?

The failure of the law of ho-
micide to make rational dis-
tinctions in the relative gravity of
different types of homicide places
an unusual burden upon the jury
in any murder case. No matter

what the law is, the jury will usu-
ally take into account whether
the penalty of death or life
imprisonment is not too harsh as
applied to the particular defen-
dant before them. They may
therefore bring in a verdict against
the law and the evidence. They
may find the accused guilty of
manslaughter where he is clearly
guilty of murder, or they may ac-
quit him entirely if they feel that
the penalties for manslaughter
are too harsh. This tendency of
juries to acquit in a homicide case
where the penalties provided by
law were felt to be too harsh, may
be seen in the Carroll case.
Donald Carroll, Jr., 16 year old son
of aretired army officer, shot and
killed his 18 year old pregnant
sweetheart, after entering into a
suicide pact with her. Carroll had
intended to shoot himself also,
but lost his courage. At the trial,
counsel for Carroll put up the ab-
surd defense that he was labor-
ing under such defective reason-
ing as not to know the nature and
quality of his acts. The shock of
the blast of the gun was, how-
ever, sufficient to restore Carroll
to his normal senses. This de-
fense was accepted by the jury
which acquitted Carroll of killing
his sweetheart “by reason of in-
sanity.” It is highly probable that
the jury was less concerned with
Carroll’s insanity than the penalty
to which he would have been
subject, had it found him guilty of
murder. It undoubtedly felt that
the punishment provided by law
was too harsh and, therefore, ex-
pressed its disapproval of legal
provisions by accepting the flimsy
defense of insanity made out by
Carroll’s attorney. Had the jury
found Carroll guilty of murder, tre-
mendous pressure would un-
doubtedly have been exerted
upon the Governor to commute,
modify or change the sentence
and bring the penalty in some re-
lation to the popular estimate of
the gravity of the crime.

Any attempt to lay down a

fixed penalty for a particular crime
will necessarily work harshly in
many instances. In offenses other
than murder, this has been rec-
ognized by providing penalties
between minimum and maximum
limits. In homicide, however, ow-
ing to the feeling that deprivation
of life is such a serious matter,
the fixed penalty, usually death or
life imprisonment, has been re-
tained, giving rise to the difficul-
ties which have been noted
above. Flexibility in sentences for
homicides would therefore seem
to be necessary for any rational
treatment of this offense. Impris-
onment between minimum and
maximum limits, with the death
penalty reserved for the most se-
rious in-stances of unlawful kill-
ings, would make it possible to
bring the penalties for homicide
into some relation to popular es-
timates of the gravity of the kill-
ing. If this change in penalties for
homicide is not made, the law
should lay down, more clearly and
efficiently, criteria for distin-
guishing serious killings punish-
able by death or life imprisonment
from the less serious offenses
punishable by lighter penalties.
European criminal codes have
made new definitions in this
sense. For example, these codes
designate infanticide,*? killing
with the consent of the victim,*!
and killing as the result of the sui-
cide compact,*? as less serious
homicides to be punished by
comparatively light penalties.
These types of homicide would
be considered murder by the
American law.

Under existing statutes of
this country, rape is sexual inter-
course by a man with a woman
not his wife, under any one of the
following circumstances: (1) When
the intercourse is had against her
will and without her consent,
through force and violence or
through threats or fear of great
bodily harm; (2) when the woman
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is so insane or imbecile as not to
know the nature of the act she
is doing; (3) in certain cases
where the consent to inter-
course was obtained by fraud; (4)
where the intercourse is had with
a girl below a certain age, even
with her consent.

Rape is one of the most seri-
ous crimes in the law and at com-
mon law was a felony punishable
by death. In a nhumber of states
in this country death is still a pos-
sible penalty and even where
death is not imposed, the con-
victed rapist is usually sentenced
to long terms of imprisonment.
Indeed, the mere attempt to com-
mit rape may be repressed with
the utmost severity as in the re-
cent Texas case of Garzav. State.
Garza broke into the room of one
Miss Schmidt, dragged her out
into the yard of the house where
she was living, choked her, threw
her on the ground and attempted
to rape her. Before any inter-
course took place, he was fright-
ened off by a dog. He was con-
victed of assault with intent to
rape and sentenced to fifty years
imprisonrnent.*3

In view of the seriousness of
the crime of rape and the penal-
ties which may be incurred, it is
particularly essential that con-
duct be included under the term
rape which is socially so injurious
and reprehensible that the full
force of the law must be used in
its repression. It ought to be clear
exactly what is meant by rape. Of
all the terms used, it would ap-
pear that sexual intercourse
would be the easiest to define,
yet there is conflict among the
courts in this country as to
whether mere penetration is suf-
ficient or whether the completed
act of coition is necessary to
make out the crime.** The pre-
vailing rule is that penetration is
sufficient.

Considerable differences of
opinion exist as to the meaning
of lack of consent on the part of
the woman. A well-known Mas-

sachusetts case states that the
question comes down simply to
the determination of whether the
woman was willing or unwilling.4>
But courts differ as to the con-
ditions under which they will in-
fer willingness or lack of. willing-
ness. One element is universally
insisted upon: the woman must
resist, except where she is com-
pelled to yield to such an array
of force that resistance will be
completely useless. The courts
attempt to distinguish between
cases of genuine and feigned re-
sistance, but they disagree in the
amount of resistance necessary
before the sex intercourse may
be considered rape. Some courts
have stated that the crime can
only be committed where there
is “the utmost resistance” or “the
utmost reluctance” on the part of
the woman.#® The woman must
“oppose the man to the utter-
most limits of her power.”” Most
courts however are less exact-
ing. “The law does not require of
the woman who seeks to protect
her chastity that she shall resist
as long as either strength en-
dures or consciousness contin-
ues,” states the Arkansas court.
“It is essential that she shall not
at any time consent, but none of
the cases hold that she has con-
sented because through fear for
her life or bodily safety she has
ceased to resist or fails to make
an outcry.”*8 As the California
court putitin arecent case: “Re-
sistance must be proportioned to
the outrage; and the amount of
resistance required necessarily
depends upon the circum-
stances, such as the relative
strength of the parties, the age
and condition of the female, the
uselessness of resistance and
the degree of force mani-
fested.”#?

Courts and legislatures insist
that consent and resistance are
necessary where the condition of
the woman makes them possible.
But if awoman is insane or imbe-
cile, so that she does not know

the nature of the act she is do-
ing, or if a woman is intoxicated
or is under the influence of drugs
or has fainted, she is in no posi-
tion to consent to any act of in-
tercourse. In these cases the law
presumes that the intercourse
was had without her consent. But
except where a man deliberately
drugs a woman in order to have
intercourse with her, the conduct
involved is in no sense as repre-
hensible as where violence is
used. Where awoman has drunk
herself into a state of insensibil-
ity, and the man with whom she
has been drinking has inter-
course with her while she is in
that state, the “rape” is of a to-
tally different character from one
resulting from a brutal attack
upon a woman. In the cases of
insane and imbecile women, the
accused may not know of his
companion’s mental state. He
may have believed that he acted
with the woman’s consent. Yet
many courts hold him liable for
rape,”® despite the long-stand-
ing rule that ignorance of fact ex-
cuses from criminal liability though
ignorance of law does not.

The most numerous class of
rape cases are those in which in-
tercourse was had with a girl with
her consent, where she is below
the age at which the law deems
her capable of giving a valid con-
sent. The common-law age of
consent was ten years, but this
has been extended in this coun-
try to 12-18 years by legislators,
fired by a zeal to protect the vir-
tue of young women. “The inten-
tion of the law,” writes the New
York court, “is to protect unmar-
ried girls from carnal copulation,
such intercourse being fraught
with peril to the morals of the
community and to the wellbeing
of the individual. With the age of
consent fixed at 18 years, it may
not confidently be stated that all
girls under that age do not com-
prehend what they are doing
when they consent to inter-
course. The law, however, deals



with all, and not with individuals.
In law, the act of intercourse or
the attempt to have intercourse
is without their consent and
against their will. The state says
that they do not consent, or that
their apparent consent shall be
disregarded.”!

Lack of knowledge of the
girl’s age is no defense to the
man in these rape cases, nor is
the lack of chastity on the part
of the girl a defense in most
states. The girl may have been
the moving factor in obtaining the
intercourse, yet the man is held
responsible. One court spoke
out against this rule: “We have in
this case a condition and not a
theory. This wretched girl was
young in years but old in sin and
shame. A number of callow
youths, of otherwise blameless
lives so far as this record shows,
fell under her seductive in-
fluence... . The girl was a common
prostitute as the record shows.
The boys were immature and
doubtless more sinned against
than sinning. They did not defile
the girl. ...Why should the boys,
misled by her, be sacrificed? What
sound public policy can be
subserved by branding them as
felons? Might it not be wise to
ingraft an exception in the stat-
ute? But that is a question solely
for the lawmakers; courts must
construe the statute as they find
it.”>2

The law has made adequate
provision for the more dan-
gerous offenders. Rapists who
commit murder go to the chair
upon being caught and con-
victed. Those .who violate
women by brute force are sub-
ject to long terms of imprison-
ment and usually get them. In the
consent cases, particularly where
the girl is very close to the legal
age of consent, the law bears
down too harshly. This is evident
from the recent Missouri case of
State v. De Moss?°3 De Moss was
charged with having had inter-
course with Imogene, a girl not

quite 14, on Dec. 12, 1934. He
married the girl in March 1935,
and thereafter lived with her as
his wife. This did not prevent his
conviction of statutory rape and
his sentence to five years impris-
onment. The Appellate Court,
however, aware of the absurdity
of sentencing a man to a long
term of imprisonment for inter-
course with a girl who later be-
came his wife, threw out the con-
viction, ostensibly on the ground
that the evidence did not support
the verdict. The very fact that the
act of having intercourse with a
girl under the age fixed by law is
called rape, unconsciously preju-
dices judges and jurymen. The
minimum sentences which may
be imposed for this offense are
frequently very high. These of-
fenders seldom find mitigation
through the imposition of proba-
tion or the granting of parole.
Many judges believe that sex of-
fenders should be treated more
harshly than other types of of-
fenders and often refuse proba-
tion even in cases where it
should be used. Even after these
defendants serve sentence, they
may have some difficulty in obtain-
ing early release on parole
through the prejudice of parole
boards against sex offenders. It
would seem that there is a strong
hecessity for reconsidering the
law in rape cases.
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Part I11, Chapter V1l

The combined efforts of many
different officials and agencies are
hecessary to bring criminal pros-
ecutions to a successful conclu-
sion. Police officers, magistrates,
medical examiners or coroners,
prosecutors, grand juries, trial
court judges, petty juries, may all
be called upon at some stage in
a criminal prosecution. It has been
apparent for a long time in
America, that the sum total of the
efforts of these agencies is far
from satisfactory. The police clear
up too few cases and arrest too
few suspects. “The percentage of
arrests is in many instances ex-
ceedingly low,” states the New
York Crime Commission. “Recent
figures show that the arrests
made for burglary in Rochester
are only 12 per cent of the total
burglaries officially reported by
the police. In New York the ratio
is 14 per cent; in Schenectady, 17
per cent, and in Syracuse, 7 per
cent. Similarly, arrests in Roches-
ter for robbery represent about
30 per cent of the reported rob-

Adminidrative
Agencies

bery cases; in Schenectady 10 per
cent and in Buffalo slightly less
than 3 per cent.”! Similar data is
reported from Missouri. The sta-
tistical conclusions reached by
this survey have shown that for
the year from October 1, 1923,
to October 1, there were approxi-
mately 13,000 serious major
crimes reported to the police of
St. Louis. Of these 13,000 of-
fenses, only 964 resulted in crimi-
nal prosecutions . . .. In Kansas
City for the samevyear. .. of 5,261
offenses reported to the police,
there were 276 prosecutions.”?
One of the most startling
facts developed by the crime sur-
veys of the last fifteen years is
the relatively small number of
convictions obtained in relation
to prosecutions begun. Cases
end much less frequently in con-
victions than in dispositions
which involve the release of the
accused, such as dismissals at the
preliminary hearing, or at the
hands of the prosecutor, the fail-
ure of the grand jury to find in-
dictments, or acquittal in the trial
courts. In New York City in 1926

out of 8,144 felony cases enter-
ing the court of preliminary hear-
ing, 3,065 resulted in convictions
of some offense, felony or mis-
demeanor, but only 881 resulted
in conviction for felony, of which
330 were for the offense
charged. Expressed in percent-
ages, 37.7 per cent of the cases
resulted in convictions of some
sort, but only 4 per cent resulted
in convictions for the offense
charged. Of 13,117 felony cases
instituted in Chicago and Cook
County in ‘926, convictions of
any type were secured in only
19.8 per cent and for the offense
originally charged in only 4.9 per
cent. The figures for Cincinnati
show that in 1,445 cases 744
convictions of felonies and mis-
demeanors or 51.6 per cent
were secured, of which 247 were
for the offense charged or 17.2
per cent. Presumably before the
prosecution was instituted there
was some sort of investigation
made either by the police or by
the prosecuting officials. There
must therefore be something
wrong, as Mr. Bettmann points



out, with an administration of
criminal justice which for every
hundred prosecutions which it
begins obtains a conviction for
the offense charged in only four
or five as in New York or Chicago,
or even seventeen as in Cincin-
nati.3

An analysis of the organiza-
tion, powers, duties and actual
functioning of the various agen-
cies involved in the criminal pro-
cess should throw some light on
the fundamental reasons for
achieving such poor results in
view of the large amount of ef-
fort expended. It will be seen that
the inefficiency in the administra-
tion of criminal justice, of which
there has long been justifiable
complaint, is not owing to one
cause or the malfunctioning of
one agency but is the cumulative
result of many different causes
and the inadequacy of many dif-
ferent agencies.

Intelligent and conscientious
police work is of peculiar impor-
tance in the enforcement of the
criminal law. The police, who are
the first line of defense against
crime, have two fundamental du-
ties. The first is to prevent crime;
the second, to apprehend offend-
ers after crimes have been com-
mitted, through the processes of
criminal investigation. Since the
police are the first to come into
contact with crime, their action
hecessarily conditions the work
of other agencies of law enforce-
ment. Unless offenders are ar-
rested, and evidence of their guilt
is gathered, there will be little for
courts and prosecutors to do.
“Certain it is,” states the Chicago
Citizens’ Committee, “that if pro-
tective patrols are not main-
tained, many crimes will be com-
mitted without fear of immediate
police interference; that if crimi-
nal investigations are lax, rela-

tively few apprehensions will be
made; and that if apprehensions
are not made, the balance of the
criminal-justice machine will never
be put in motion.*

While the enforcement of the
criminal laws and municipal ordi-
hances is the primary police task,
this is by no means the whole of
the police function. In contrast to
England where police depart-
ments have been set up for the
single purpose of maintaining law
and order, our police depart-
ments have been used as a catch-
all for a wide variety of miscella-
nheous functions which could not
be assigned easily to some other
branch of the municipal govern-
ment, and which have only a re-
mote connection with the
enforcement of the criminal law.
Traffic regulation, the licensing of
public hacks and drivers, pawn-
brokers, secondhand shops and
junk dealers, pool rooms, dance
halls, public exhibitions, Sabbath
entertainments, parades, private
watchmen, private detectives,
railroad police and street vend-
ers; the conduct of a public am-
bulance service; the supervision
of paroled convicts; the registra-
tion of voters and verification of
poll lists, the enumeration of in-
habitants; the examination of
prostitutes for venereal diseases;
ice breaking in navigable waters;
the provision of temporary lodg-
ing for the homeless and emer-
gency relief for the destitute;
management of free employment
agencies; the running of neigh-
borhood entertainments and
dog pounds are among the func-
tions which are entrusted to the
police. The performance of some
of these functions is quite be-
yond police capacity, and others
are so burdensome “as to divert
the attention both of police ad-
ministrators and the rank and file
away from the fundamental busi-
ness of protecting life and prop-
erty.”

Competent observers have
sometimes criticized American

police systems as being unfitted
either in organization or person-
nel to carry out the wide variety
of functions entrusted to them.
“The police department,” states
Vollmer, “is the most wasteful and
inefficient branch of our govern-
ment, and very little thought has
been given to the subject of
improving it.”® Fosdick writes in
a similar vein. “The American po-
lice department shows its great-
est weakness [in respect to its
adaptability for the work it is re-
quired to do]. As the
community’s instrument for the
protection of life and property, it
seems primitive and crude. It has
developed without plan or de-
sign, its purposes never accu-
rately determined, often vaguely
conceived. It has seldom been
modeled from the point of view
of what it was intended to ac-
complish.””

Municipal departments are
rarely organized on any satis-
factory territorial basis. Our po-
lice organization dates from the
horse and buggy days, when cit-
ies and towns were scarce and
more or less isolated from each
other. Each city and town estab-
lished its own police department
to take care of the criminality
within its borders, which was es-
sentially local in character. Dur-
ing the last century there has
been a tremendous urban devel-
opment. Existing cities have un-
dergone an enormous expan-
sion. Satellite communities have
been established around each
large city. Trolleys, buses, sub-
ways, railroads, private automo-
biles, make transportation be-
tween the different parts of such
urban areas a matter of minutes,
and make municipal boundaries
meaningless lines on a
surveyor’s map. Criminals move
as freely through the various cit-
ies and towns comprising such
areas as the law-abiding popula-
tion.
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If the police departments
were adequately organized, ac-
count would be taken of the
changes in police needs wrought
by urbanization and the develop-
ment of means of transportation
and communication. But the pat-
terns which were suited to the
semi-rural conditions of an earlier
day have continued to be em-
ployed; each city and town in an
urban area has a separate police
department. In the metropolitan
area around Boston, there are
about fifty independent police
forces. In and around Chicago
there are about three hundred
and fifty; around Cincinnati there
are one hundred and forty-seven.
The jurisdiction of every police
department ends with the bound-
ary line of the city or town to
which it belongs. This makes im-
possible an adequate mobi-
lization and apportionment of
police facilities throughout the
area. One police department may
be over-manned, it may have an
excess of mechanical equipment,
yet neither its excess of man-
power nor equipment can be put
at the disposal of the city which
is insufficiently supplied with ei-
ther. One city in the area may
have an excellent detective bu-
reau, equipped with all the latest
techniques for criminal investiga-
tion and identification, it may have
an excellent training school for
police recruits, while other cities
and towns will struggle along with
poor detective facilities and inad-
equate methods of police train-
ing. A city or town with a poor
police department may be the
base of operations for criminal
gangs working in other parts of
a metropolitan district, yet there
is little that other departments
can do to compel it to maintain
adequate standards of police ef-
ficiency and clean up the criminal
situation in the city. To some ex-
tent the handicaps of numerous
independent forces in one urban
area are being overcome by vol-
untary cooperation between po-

lice departments. Yet the basic
difficulties of limited jurisdiction,
of inadequate utilization of police
facilities in terms of needs, and
the varying levels of efficiency
maintained by each department
cannot be overcome by mere
voluntary agreements.

American cities have failed to
provide satisfactory methods of
administrative leadership and di-
rection of police forces. For ex-
ample, some police departments,
particularly in the smaller cities,
are managed by committees of
the City Council. Some are run by
independent administrative
boards either in the form of bi-
partisan, nonpartisan, or uni-parti-
san boards varying widely in size,
source of appointment and func-
tions. In cities having the commis-
sion form of government, the di-
rection of the police force is di-
vided between the technical
head of the force, the Chief of
Police, and the elective Commis-
sioner, generally known as the
Commissioner of Public Safety.
The present trend in police de-
partments is for single-headed
control by a chief appointed by
the mayor or the city manager of
the city.

Committee and board control
have almost universally failed as
methods of achieving satisfac-
tory direction of police depart-
ments. Success with these forms
of control has only been had in
the small cities where the burden
of police management is not too
heavy. “Wherever the police de-
partment is of sufficient size to
constitute a real administrative
problem requiring continuous at-
tention, the police board has
proved to be so unwieldy that a
vigorous and consistent policy is
exceedingly difficult to secure,”
states the New York Crime Com-
mission. “In many instances it is
little more than an ingenious de-
vice for the equitable division of
patronage. There have been in-

stances, both in this state and
elsewhere, in which the police
board has been deadlocked for
months at a time, and thereby in-
capacitated for performing any
but the most routine of its func-
tions. Of all the methods em-
ployed for police control, the ad-
ministrative board has proved
least successful.”®

The division of control be-
tween the Chief of Police and the
Commissioner of Public Safety, in
commission government cities,
has also proved to be a highly
unsatisfactory method of running
police departments. It is ex-
pected in such cities, that the
Commissioner will leave the tech-
hical details of police management
to the police chief, and that he
will be content with formulating
general policies and maintaining
a general supervision over the
work of the department. But this
division of function is more eas-
ily realized in theory than in prac-
tice. Generally, commissioners
attempt to run police depart-
ments as well as to formulate their
policies. The result is frequently
conflict between the chief of po-
lice on the one hand and the com-
missioner on the other. The com-
missioner can usually gain the
upper hand in this dispute be-
cause of his superior ad-
ministrative and political position,
but this does not satisfactorily
resolve the difficulties of police
management. Commissioners of
Public Safety are generally laymen
with no special knowledge of
police problems. They are usually
elected for short terms and there
is a high degree of turnover in
these officials. Thus police depart-
ments of commission cities are
subjected to the twin evils of
amateur and transient direction.

The present trend in the di-
rection of police departments is
toward single-headed leadership
under a chief of police appointed
by the mayor or chief executive
of the city. The principal virtue of
this method of control is that it



centralizes responsibility. The
public knows whom to hold to
account for failures in the work
of the police department. In and
of itself, however, this method of
control cannot achieve satisfac-
tory results unless a competent
chief of police is appointed in the
first instance. The mayor of a city
is not always at fault for making a
poor appointment. His field of
choice is unduly restricted by tra-
ditions of home rule and legal re-
quirements as to residence. He
cannot import an official who has
demonstrated his competence in
some other city or town. The
choice of a chief of police from
within the ranks of the municipal
police department may be limited
to men who had little education
when they entered the police
department and who learned little
while on the force. To escape
from the necessity of appointing
a glorified “pavement pounder” as
head of the police department,
the mayor may choose a civilian
for his chief. Unfortunately, few
laymen are equipped by their past
education and experience to run
police departments. In general,
they do not have the technical
grasp of police problems nor the
ability to lead and inspire men or
to deal with the general public
which is necessary for the suc-
cessful direction of a police de-
partment. Mayors, in the past,
have not been well aware of the
need for special qualifications in
their chiefs of police. The classic
example is that of the Indian-
apolis mayor who appointed his
tailor as chief of police on the
ground that “he knows how to
make good clothes, he ought to
make a good chief.”

If a man of sufficient native
ability, intelligence and adaptabil-
ity is chosen to head a police
department, he can, in time, mas-
ter the details of his job and be-
come a good chief of police; but
no sooner has a chief of police
learned the essentials of his task
and begun to prove himself, than

he is apt to be turned out of of-
fice. A change in the direction of
the police department usually fol-
lows the election of a new
mayor. There may even be a num-
ber of different changes under
the same mayor. The larger the
department and the more difficult
its problems, the greater the turn-
over in police chiefs is likely to
be. New York had five different
commissioners between January
1,1926, and January 1, 1935; Chi-
cago had fourteen commission-
ers over a period of thirty years.
The average tenure of office of
police heads in cities of more
than 500,000 population is a frac-
tion over two years. In 575 cities
of more than 10,000 population,
the average term of office for the
police chief was reported as 4.28
years.? Adequate direction of
police departments is impossible
where police chiefs are such birds
of passage. Equally serious is the
effect of transient direction on
police morale. The inevitable
shake-up follows every change in
the head of the police depart-
ment. Men who have become fa-
miliar with one district are trans-
ferred to another. Police morale
is undermined when transfers are
unjustified, or are made for some
sinister purpose.

Lack of security of tenure
makes it very difficult for a chief
of police to resist the pressure
of special groups, demanding il-
legal or extralegal favors. This is
clearly brought out by the follow-
ing comments in the Portland sur-
vey:

“The tenure of the chief is a
matter of great importance. No
police force, and no other similar
body, can maintain a high stan-
dard of efficiency if its chief is
constantly being changed. Even
more important is the fact that
one of the worst threats to the
efficiency of the police force is
outside influence.... Churches,
lodges, politicians, business men,
business organizations, labor or-

ganizations and other groups and
individuals are constantly exert-
ing pressure of one sort or an-
other. The pressure may be only
to retain a popular policeman on
his present beat. It may be and
often is more insidious.... The
chief cannot now afford always
or often to ignore that pressure
and it permeates the force. If he
[the mayor] has the power to re-
move the chief at will, the chief
and the entire force are likely, in-
deed are almost certain, to con-
sider very seriously any request
from any source which has or
purports to have influence with
the mayor’s office. The force can
only be relieved of the baneful
effect of such pressure by reliev-
ing the chief from the dangers of
political removal.”0

Recent surveys of police de-
partments indicate that not alone
is police leadership ineffective,
but that the quality of the rank
and file of the department falls far
short of the standard necessary
for the effective performance of
police duties. The Wickersham
Report on Police, for example,
bluntly asserts that “the great
majority of police are not suited
either by temperament or educa-
tion for their position.”'! This fail-
ure to obtain suitable material for
policemen is caused by defective
methods of selection. Residence
requirements hamper the choice
of the rank and file as well as that
of the chief of police. Age limits
are too high, permitting the ap-
pointment of men who are too
old to become good police offic-
ers. In England and Scotland, the
maximum age for appointment to
the police force is 28. In this coun-
try maximum limits prescribed by
law vary from 28 to 50. A survey
of the Kansas City and St. Joseph,
Missouri, police departments
points out that the authorities in
those cities frequently accepted
recruits above the age of 40. “It
is inevitable,” states the survey,
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“that the personnel thus secured
should be characterized by an
unduly large proportion of the
shiftless, the unemployed and the
unemployable.”12

Tests which have been used
to determine the capacity of po-
lice candidates have been poorly
adapted to this purpose. They do
not single out special aptitudes
nor select special types of men
in the light of department re-
quirements, nor do they guaran-
tee that the department will get
men with the intelligence neces-
sary to live up to a reasonably
high standard of police work.

“Civil service examinations
which were originally designed to
improve the service appear to
raise the intellectual standard of
the force but little,” states
Vollmer. “Minneapolis and Los
Angeles might as well have
picked the first men that applied
for positions as to go through the
farcical motion of examining the
candidates. The men selected by
the Civil Service Examiners in
those cities show little if any im-
provement in intellectual qualities
over the policemen selected by
the political ward captains in Kan-
sas City, where the candidates
admittedly possess no other
qualifications than loyalty to the
party in power.”'3

Investigations into the char-
acter of applicants for positions
on the police force have been
largely perfunctory, despite the
fact that the peculiar temptations
in police work make it absolutely
necessary to secure men of in-
tegrity and strong moral fiber. As
aresult, some departments have
actually appointed applicants with
criminal records to the police
force.

Partisan political consider-
ations play too great a role in the
selection of policemen. This is in-
evitable where there are no civil
service rules as to selection. Po-
sitions on the police force, like
other municipal jobs, will then be
parceled out according to service

to the dominant political organiza-
tion. Civil service, however, has
not altogether done away with
political considerations in the
choice of policemen. “The police
chief of one of the larger cities of
the state admits that the civil ser-
vice commission in his community
is used for political purposes and
that the best police applicants
never lead the eligible list,” states
the New York Crime Commission.
“In another city the ward leaders
control the selection of police re-
cruits and the places are parceled
out according to a fixed ration for
each ward . . . . The plain fact is
that both civil service commis-
sions and police administrators
are appointed by and subject to
the same municipal authority. If the
city government is disposed to
allow partisan considerations to
run riot, that end can be secured
about as easily with civil service
control as without it. There is
nowhere any one formula or
statutory clause which will serve
to prevent political manipula-
tion.”14

Much might be obtained even
from men who were poorly se-
lected, if they were adequately
trained for their tasks, and if they
were kept under strict discipline
in the performance of their du-
ties, but neither methods of train-
ing nor methods of discipline
have been altogether satisfactory
in most American cities. Police
training is practically nonexistent
in the smaller cities and towns. A
police recruit is given a gun and
a club, and told to go forth and
enforce the law according to his
lights. Where police schools do
exist, poorly planned curricula
and inferior teaching methods are
the rule rather than the excep-
tion. In Boston, for example, po-
lice training consists of three
hours per day of classroom work
and four hours of student patrol
during a single month. Recruits
are required to listen to 29 lec-
tures on consecutive days on
police rules and regulations, the

Massachusetts General Laws, traf-
fic regulations, motor vehicle
laws, liquor laws, the law of ar-
rest, etc. “One need only to
glance at the above list,” writes
Harrison, “to realize how bewil-
dered the former chauffeurs,
clerks and laborers must be,
when so many and varied legal
discussions are hurled at them in
rapid succession. It is not unrea-
sonhable to suppose that nine-
tenths of it goes in one ear and
out of the other.”'> There is in-
adequate realization, even in the
larger police departments, of the
complex nature of the
policeman’s task. The recruit is
put through the mill of the train-
ing school in far too short a pe-
riod for him to acquire its essen-
tials. Boston, Louisville, Detroit,
Chicago and New York allow 30,
50, 60, 70 and 90 days respec-
tively for the training of their po-
licemen. Vienna, which has one
of the best continental police
forces, takes two years to turn
out a policeman.'®

Laxity in discipline is almost
inevitable where the head of the
force is a bird of passage chosen
on the basis of political consid-
erations rather than upon his
grasp of police functions and
police administration. Such a
chief of police does not command
the respect of his subordinates,
nor will he necessarily obtain from
them submission to and obedi-
ence to his orders. Where the
head of the force seeks to en-
force high standards of discipline,
he may find that he is hindered
rather than helped by the legal
provisions regulating discipline.
Contrary to the situation which
exists in Boston, where respon-
sibility for discipline rests squarely
upon the head of the police de-
partment, the police officer in
most American cities who has
been subjected to a major dis-
ciplinary measure such as dis-
missal from the force, has the
right to appeal against such an
order to the civil service commis-



sion or to the courts. Policemen
have been given these guaran-
tees against dismissal because of
a desire to prevent administrators
from playing politics with the per-
sonnel of their departments. Un-
fortunately, the standards of ci-
vilian bodies like Civil Service com-
missions or courts, who are not
at grips with the police problem,
are necessarily different from
those of heads of police depart-
ments Derelictions in duty which
the latter may regard as serious
enough to justify dismissal from
the force may be looked upon by
the former with much more le-
hiency. For example a police chief
knows that intoxication while on
duty renders a policeman worse
than useless. He may, therefore,
believe that this offense justifies
dismissal from the force. A civil
service commission or a court, on
the other hand, may take a much
more lenient attitude toward
drunkenness, and may, therefore,
refuse to support the
commissioner’s action. Thus, the
head of a police department may
be reluctant to impose any ma-
jor disciplinary measures, be-
cause of his fear that the appel-
late tribunal will not take the
same view of the offense that he
does. He can not risk reversal of
his disciplinary action, because
this will impair his prestige within
the department. A police head,
therefore, must take as his crite-
ria in disciplinary matters, not the
standards which he believes
should be maintained, but those
which he believes the appellate
body will support. Guarantees
which have been laid down to
protect police officials against
bad administrators hinder good
ones in their attempt to keep
policemen up to high standards
of efficiency and conduct.

The police department per-
forms its function of preventing
crime chiefly through the mainte-
nance of patrols. The latter are

also of great value as an aid to
the apprehension criminals. The
patrolman is the eyes and ears of
the police force. He picks up, in
the course of his tour of duty,
considerable information which
throws light on the activities of
actual or potential offenders. Po-
lice departments are handicapped
in the maintenance of patrols by
insufficient manpower. In many
cities police departments are
woefully undermanned, and de-
pression budgets have not per-
mitted any increases of person-
nel. The lack of manpower avail-
able for patrol is made more acute
by the necessity of supplying
men for the performance of du-
ties which may have little relation
to law enforcement. Inside work
at Federal, state, county and mu-
hicipal offices, special details to
public exhibitions, games, the
homes of public officials, news-
paper offices, streetcar lines,
commercial organizations, and
the performance of a variety of
miscellaneous functions assigned
to the police by the city charters,
cause a tremendous drain on the
number of men available for pa-
trol. “In city after city,” comments
Bruce Smith, “itis rare indeed that
more than one-fourth of the uni-
formed force is actually available
for patrol duty. This means that
under the prevailing three-pla-
toon laws, only about one-twelfth
of the total force is actually on
patrol at any given time. The thin
blue line has been stretched to
the breaking point.”'” In Buffalo
in 1925, out of a grand total of
1,162 police department employ-
ees, only about 100 patrolmen
were available for patrol duty at
a given time. They were respon-
sible for patrolling over 700 miles
of streets. The New York Crime
Commission stated that this situ-
ation was not unusual in other
cities of the state. In Chicago, of
a total force of 6,712 men, only
750 were available for the daily
patrol needs of an urban area of
211 square miles, leaving only

250 men available for each of the
three shifts. The committee mak-
ing the Chicago survey found in-
stances when only one foot pa-
trolman actually stepped out of
the station house to begin an
eight-hour tour.'8

Police chiefs have generally
failed to employ the men available
for patrol in the most advanta-
geous way possible for the pro-
tection of life and property in
their cities. The patrol needs of a
city are inevitably influenced by
the shifts of population within the
city, changes in the character of
particular neighborhoods,
changes in the volume and types
of crime and the methods of
criminals. A farsighted police ad-
ministrator would periodically
make adjustments of his patrol
arrangements in terms of exist-
ing problems. He would attempt
to do what a few police chiefs,
such as Vollmer, in Berkeley, and
Arthur Woods, in New York, have
tried to do, namely: to analyze
patrol beats in terms of hazards
and distances as a basis for re-
vising existing patrol methods.
But most police chiefs are con-
tent to accept traditional arrange-
ments and methods. The fact that
a given number of patrolmen
have been used in a given areain
the past is sufficient justification
for employing the same number
in the present, despite the fact
that the needs of the area may
have changed materially.

Most of the criticisms which
have been made of police orga-
hization and procedure apply
with equal or greater force to the
organization of detective bu-
reaus and to their methods of
pursuing criminal investigations.
The personnel of detective bu-
reaus is largely inferior to the
nature of the tasks confronting
them. Political considerations fre-
quently determine the choice of
the detectives, but neither here
nor elsewhere in governmental
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administration is there any nec-
essary relation between capacity
and personal influence. Nor have
the civil service commissions
evolved wholly satisfactory meth-
ods of choosing detectives. “No
written examination can fairly test
the peculiar qualifications of a
successful detective, such as abil-
ity to remember faces, developed
habits of observation, aptness in
securing evidence from wit-
nesses, and above all, a facility in
obtaining the pertinent and es-
sential facts of a given situation”?
Little attempt is made to give to
new recruits to the detective
bureau a satisfactory training in
the techniques of criminal inves-
tigation which have been devel-
oped by practical policemen and
scientists working in the labora-
tory. Detective work puts a man
peculiarly on his own, yet meth-
ods of supervision of the work
of individual detectives are very
lax. A thoroughgoing record of
all that was done in the investi-
gation of a case containing the
statements of witnhesses, the na-
ture of clues followed, etc., would
be invaluable to a district attor-
ney who is called upon to pros-
ecute a suspect. Yet detective
bureaus in many cities fail to
keep adequate records of inves-
tigations. Ignorance and incom-
petence of detectives largely ex-
plain why third-degree methods
are so extensively used in crimi-
nal investigations in this country.
Torture of a suspect is an easy
means of obtaining evidence
which the detective either does
not know how to get by other
methods, or which he is too lazy
to go after.

If urban areas are being
poorly served by present police
arrangements, the rural police
problem is even more acute. Tra-
ditional rural police agencies, the

sheriffs and constables, have be-
come utterly incapable of dealing
with modern problems of crime.
The sheriff is an elective county
official, chosen for a short term,
usually two to four years. He is
the chief police officer of the
county. All judicial and ministerial
officers and all city officials are
required to aid him, and the male
population is subject to his com-
mand, “in the prevention and sup-
pression, not only of violent
breaches of the peace, but of all
public offenses.”?? As the lowa
Code puts it: “It shall be the duty
of the sheriff, by himself or
deputy, to preserve the peace in
his county, to ferret out crime, to
apprehend and arrest all criminals,
and in so far as it is within his
power, to secure evidence of all
crimes committed in his county,
and present the same to the
county attorney and the grand
jury; to file informations against
all persons who he knows, or has
reason to believe, have violated
the laws of the state, and to per-
form all other duties pertaining to
the office of sheriff, or enjoined
upon him by law.”?!

The sheriff is called upon to
perform a wide variety of admin-
istrative functions in addition to
his police duties. He is required
to attend all sessions of the court
held in his county either in per-
son or by deputy, to summon
prospective jurors, serve the pro-
cess of the courts, levy its execu-
tions, and attachments. He is cus-
todian of the county jail and must
feed the inmate; and he may also
be custodian of the county court
house. He may function as an
overseer of highways, as tax col-
lector, as custodian of the county
funds and as executioner of the
condemned. These activities are
as unrelated as they are diverse.

Sheriffs have preferred to con-
centrate on these administrative
duties rather than on law enforce-
ment, because they are much
more lucrative. Sheriffs are usu-
ally paid by fees for the perfor-

mance of their official acts. In any
county in which there is consid-
erable civil litigation, these fees
may reach large amounts. Sher-
iffs, likewise, may derive con-
siderable revenue from the care
and feeding of prisoners, but
there is little income to be ob-
tained from the difficult and even
dangerous work of digging up
evidence of violations of the law
and apprehending offenders. The
law-enforcement powers of the
sheriff have therefore undergone
a process of attrition and decay.
In New Jersey, for example, six-
teen of the state’s twenty-one
sheriffs admitted that they did
not take seriously their statutory
duty to apprehend criminals. One
sheriff in a large rural county
stated, “In all my experience with
the sheriff’s office for the last
twelve years, the sheriff has
never been called upon to appre-
hend a criminal.” A survey in Mis-
souri noted that the average
sheriff considers it his general
duty to investigate crimes. But
unless rather extraordinary cir-
cumstances surround the particu-
lar offense, he does not act. It is
evident that the two-gun sheriff
with the shining star on his vest,
quick on the draw and ready to
shoot it out with desperadoes
and cattle rustlers, has passed
into oblivion along with the pass-
ing of the frontier.

The constable, who is an offi-
cial of a subdivision of the county,
like the town or township, has
also permitted his law-enforce-
ment duties to lapse. Like the
sheriff, he is generally an elective
official chosen for a short term.
He is charged with the duty of
keeping the peace as well as
other functions such as serving
process, issuing notices for local
elections, collecting taxes, etc. He
also is paid in fees and therefore
“receives no compensation for
doing protective police work, for
crime prevention, or for perform-



ing the difficult, dangerous, or
unpleasant services which polic-
ing often entails.”?3 As a result,
constables have almost ceased
to function as factors in the en-
forcement of the criminal law.

To some extent the needs of
rural crime control are now be-
ing met by new agencies which
have been developed in various
parts of the country. County con-
stabularies of varying size, and
subject to a variety of public au-
thorities, have been established
in a number of counties. Highway
patrols, charged generally with
the enforcement of the motor
vehicle laws, have been created
in many states. In a number of
states these patrols are given
general police powers. The most
promising police development in
recent years, however, has been
the establishment of state police
forces in eleven states. These
forces are not subject to the ter-
ritorial limitations which hamper
municipal and county police. Their
jurisdiction extends to the entire
state. Their personnel standards
have, in general, been higher than
those of municipal forces. They
are also somewhat less exposed
to political attack by ward heel-
ers and local politicians, since
they are directed from the state
capital. The creation of the state
police, however, has by no means
solved the problem of adequate
protection for rural areas, to say
nothing of the police problems of
the entire state. The state police
have simply been superimposed
upon existing police agencies,
and do not make up for their de-
ficiencies. The forces are too
small. As with municipal depart-
ments, moreover, the state po-
lice have been charged with a
wide variety of functions that
have nothing to do with police
work. State and local police have
coordinate authority, and con-
flicts between them frequently

arise when the former are active
on the territory of the latter.

Thus, despite the establish-
ment of state and county police
forces, the problem of adjusting
police organization and methods
to the volume and type of crime
to be controlled throughout the
state remains as one of the great
challenges to American govern-
mental administration.

Few agencies of American
government are as grotesque
and ineffective as the coroner.
Upon this official depends in no
small measure the strict enforce-
ment of the criminal law in homi-
cide cases. It is the duty of the
coroner to investigate all deaths
which are not due to natural
causes and in which a question
of criminal responsibility may be
involved. He must fix the cause
of death and determine the re-
sponsibility therefor. The investi-
gation includes an inspection of
the body, an autopsy when nec-
essary, and an inquest constitut-
ing an examination of witnesses
before a jury.

For a proper exercise of his
functions the coroner requires a
mastery of three different tech-
hiques and disciplines. The cause
of death must be determined
from a medical point of view. Such
a determination may be made
through an inspection without an
autopsy, but if it is to be thor-
oughly done, it must be “by ques-
tioning which is as careful and
searching as that which a thor-
oughly trained physician uses in
attempting to reach a diagnosis

. and by an inspection which
should approach in thorough-
nhess the physical examination
which a physician makes of his liv-
ing patient.”24 But it will be im-
possible to discover what caused
death without an autopsy in many
cases. Specialized knowledge of
the fields of pathology, bacteri-
ology, toxicology, microchemical

analysis, may then be required for
successful diagnosis. The coro-
ner must also be acquainted with
the methods of scientific criminal
investigation. He must not only
determine the causes of death;
he must fix the responsibility.
This may require a knowledge of
fingerprinting, ballistics, dust
analysis, photography, the taking
of footprints, etc. Finally, the
coroner must have all the expe-
rience and skill of a good practis-
ing attorney or trial judge. At the
inquest he presides over a jury
and examines witnesses in order
to bring out the facts surround-
ing the death.

But coroners are usually nei-
ther trained pathologists, detec-
tives, nor lawyers. They may be
undertakers, farmers, barbers,
dentists, osteopaths, collection
agents, bowling alley managers,
or candy-makers. In a few states
it is required that coroners be
practising physicians, and physi-
cians are frequently chosen for
the office, even where this
requirement does not exist. The
ordinary practising physician how-
ever, does not even have the
hecessary experience and train-
ing to make successful autopsies.
Nor is he a lawyer or detective.
Moreover, there are few well-
trained physicians who are mak-
ing a satisfactory income from
their practice who would risk the
unpleasantness of the political
campaign necessary to secure
election to the coroner’s office
for the meagre rewards which
this office brings. Thus through-
out the country in both rural and
urban areas, the office is filled by
incompetents. A report on the
New York City Coroner system,
which led to its abolition, stated
that of the sixty-five men who
had filled this position not one
was thoroughly qualified by train-
ing or experience for an adequate
performance of the duties of his
office.?>

Because of the incompe-
tence of the coroner’s office, in-
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spections of bodies and autop-
sies are clumsily and carelessly
performed. Coroner’s verdicts
are ludicrous in their inadequacy.
An analysis of 800 coroner’s in-
quisitions made in New York indi-
cated that in 40 per cent of the
cases there was a complete lack
of evidence to justify the cause
of death which was certified. The
following are a number of typical
verdicts from Cleveland; with the
comments of Herman Adler who
examined them:

“Indeed, we cannot entirely
suppress a sense of the ridic-
ulous,” states Mr. Adler, “when we
read over the list of causes of
death as officially recorded by the
coroner of Cuyahoga County for
the year 1919.

“The first entry for the year
is: No. 22942: ‘Could be suicide
or murder,” a reassuring state-
ment and one calculated to pro-
mote confidence in the guardians
of public safety.

“Again a few lines further
along we read: No. 22957: Auto
accident or assault.” Certainly this
expresses a doubt which the
public would be interested to
have resolved further. No. 23178:
‘Aunt said she complained of
pneumonia looked like narco-
tism.” No. 23035: ‘Could be as-
sault or diabetes.” No. 23187:
Diabetes, tuberculosis, or ner-
vous digestion.” No. 23512:
‘Could be diabetes or poison.’
No. 23241: ‘Looks suspicious of
strychnine poisoning,” and this
suspicion must forever poison
the mind of anyone who turns the
pages of the coroner’s record
because the county of Cuyahoga
did not believe it important to
know whether this was a case of
homicide, suicide, or an acci-
dent.”?6

Since the office is elective and
therefore political, pressure can
be brought to bear on the coro-
ner to turn business over to fa-
vored undertakers, and these use
their influence to prevent autop-
sies from being performed, be-

cause they interfere with embalm-
ing processes, however much
they may assist in the determina-
tion of the cause of death. In
Chicago, a recent coroner op-
posed the making of autopsies,
because of the contributions
which were made to his campaign
fund by undertakers.

There is frequently rivalry be-
tween the police, prosecutor and
coroner for newspaper publicity
in any sensational case. There
may therefore be very little co-
operation between the police,
prosecutor and coroner. Experi-
enced prosecutors feel that the
coroner’s inquest hinders the
administration of justice in homi-
cide cases. They therefore make
their own investigations, as
though the coroner did not ex-
ist. “The coroner does nothing
which must not be done over
again,” comments one prosecu-
tor. “No reliance can be placed
upon anything he has done, nor
can he be trusted to do anything
right. Every case in which there
may be criminal responsibility
must be watched. The body of
the deceased is barely cold be-
fore the experienced prosecutor
begins to guard against the prob-
able mistakes of the coroner.”?”

No state has as yet provided
an adequate substitute for the
coroner system. In some states
the functions of the coroner have
been transferred to the justice of
the peace or some inferior court
judge, but this merely perpetu-
ates the lay coroner under an-
other name, and all the inadequa-
cies of the coroner system are
still present. This was forcibly
pointed out by a prosecutor in a
New York County. “Our justices,
acting as coroners, are just about
as useful as a vermiform appen-
dix, and we ought to have an
operation cutting them out of the
body politic. They don’t know
anything about medicine, so rely
upon their family physicians for
medico-legal advice. Further-
more, they don’t know anything

about evidence, so often destroy
evidence of crime by their bun-
gling.... The police and prosecu-
tor are often helpless to prevent
such errors because the acting
coroner has full statutory author-
ity, and doesn’t hesitate to use
it.”28

In two states and in two New
York counties, the office of the
coroner has been abolished and
its duties conferred upon the
prosecutor. This eliminates the
conflicts between the prosecu-
tor and the coroner which have
been noted above. It centralizes
authority for the investigation of
the homicide, but it still leaves
unsolved the problem of furnish-
ing the prosecutor with the ex-
pert assistance necessary to de-
termine the cause of death.

In a number of states, and in
New York City, the office of the
coroner has been supplanted by
a medical-examiner system. Un-
der this system, the medical ex-
aminer has the single function of
determining what caused death
from a medical point of view. The
judicial and investigational func-
tions of the coroner are trans-
ferred to police, prosecutor and
judges. When highly trained
medico-legal experts are made
medical examiners, as in New York
City, and in Suffolk County, Mas-
sachusetts, the medical-examiner
system is the solution of the
problem of determining the
causes of unnatural deaths. But
when the ordinary practising phy-
sician is made medical examiner,
as is the case throughout most
of the states which use this offi-
cial, it represents little advance
upon the coroner system. There
is again a failure to recognize that
investigation into the causes of
death requires the application of
a number of highly specialized
techniques which are completely
beyond the capacities of the or-
dinary physician. Moreover, in
establishing the medical-exam-
iner system along county lines
the states make the same mis-



take as in the case of the coro-
ner. None except the larger
counties can afford to engage
the experts, and supply the facili-
ties necessary for the medical-le-
gal work of determining the
causes of death. This is quite be-
yond the resources of rural coun-
ties even if the personnel could
be found.

A departure from the tradi-
tional approach on county or lo-
cal lines is necessary if a state is
to obtain adequate investigation
of cases of suspected homicide.
A state ought to establish a num-
ber of adequately staffed and fully
equipped medico-legal centres to
which all dead bodies should be
sent and in which all autopsies
should be made as a matter of
routine. Only by so doing will it
be possible to make a permanent
improvement in the enforcement
of the law in homicide cases. In
Europe, such a system exists in
the form of medico-legal institutes
which have been established in
connection with most of the uni-
versity faculties of medicine.
These institutes are used by the
police and prosecutorial authori-
ties of the various countries to
make inspections and autopsies
in all cases of suspected deaths.
They bring to the investigations
of these deaths all the resources
of modern science and all the re-
sources of the medical faculty.
They make it possible for Euro-
pean police officials and prosecu-
tors to proceed on the basis of
scientific knowledge of the
causes of death rather than the
patent ignorance of coroners’
verdicts, as in this country.

After a comprehensive sur-
vey of law enforcement in the
state, the Missouri Crime Survey
concluded that “the public pros-
ecutor has more power and dis-
cretion in the processes of law
enforcement than ... any other
official.” The Survey went on to

say, “A prosecutor who is lack-
ing in ability, diligence and energy
or who, for political or other rea-
sons, may be inclined to tempo-
rize with the lawless elements or
yield to the pressure of special
favors can do more to break
down the whole machinery of
criminal law administration than
probably all the other agencies
together.”29

The tremendous power of the
prosecutor has developed largely
out of the practical operations of
the prosecutor’s office. Its statu-
tory basis is exceedingly vague.
There are large numbers of laws
on the books in every state
which give the prosecuting attor-
hey the right to initiate and prose-
cute specific offenses. But all
these particular provisions are in-
cluded under a general provision
such as that of lllinois:

“The duty of each state’s at-
torney shall be to . . commence
and prosecute all actions, suits,
indictments and prosecutions,
civil and criminal, in any court of
record in his county, in which the
people of the state or county may
be concerned.”30

Nowhere in the laws is there
to be found a specific enumera-
tion of the elements which a
prosecutor must find in any spe-
cific complaint or in any violation
of the law which comes to his
notice before he takes action.
This gives the prosecutor a tre-
mendous discretion as to the
cases in which he will use his of-
ficial powers of prosecuting in-
dividuals charged with crime. Ev-
ery day, hundreds of complaints
of crime pour into prosecutors’
offices. The shopkeeper who has
received a bad check, the woman
whose daughter has been se-
duced, the wife who has been
deserted, the employer whose
bookkeeper has run off with his
money, all come to the
prosecutor’s office to demand
vengeance. Laymen, however, do
not make fine distinctions be-
tween the civil and criminal law.

So long as they have been ag-
grieved, they feel that the pros-
ecutor is the proper official to
redress their grievances. The
prosecutor is, therefore, deluged
with complaints as to civil
breaches of the law as well as
crimes.

It is the duty of the prosecu-
tor to sift out these complaints.
Where only a civil breach of the
law is alleged, complainants will
be advised to employ a private
attorney. Where a crime is clearly
indicated by the complaint, the
prosecutor may, if there is insuf-
ficient evidence as to the guilt of
the accused, refuse to proceed
further unless the complainant
can produce such evidence. On
the other hand, he may reserve
the case for further investigation
by his office. In many cases, even
though sufficient evidence of
crime is present, the prosecutor
may decide not to institute crimi-
nal proceedings. The prosecutor
may have a perfectly valid reason
for taking this course. He may not,
for example, wish to put the
county to the expense of extra-
diting an offender who is out of
the jurisdiction. On the other
hand, as we shall see presently,
much of the criticism of the
prosecutor’s office results from
the fact that improper motives
frequently dictate the decision
not to prosecute.

Whatever action the prosecu-
tor takes is fraught with serious
consequences for the accused,
his victim and the social security.
Yet the decision to prosecute or
not to prosecute rests largely in
his discretion. Even where prose-
cutions are begun by agencies
other than the prosecutor, he still
has an almost unlimited control
as to whether they will come to
trial. A private individual or police
officer may have an accused
brought before a magistrate or
justice of the peace on a com-
plaint that a crime has been com-
mitted. The accused may be held
for action by the grand jury. The
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latter body may indict the ac-
cused. But the prosecutor can
prevent the indictment from be-
ing brought to trial through the
exercise of his power of nolle
prose qui. “He [the District Attor-
ney] has absolute control over
criminal prosecutions and can dis-
miss or refuse to prosecute any
of them at his discretion,” writes
one Court.3! Many states have
attempted to abolish this power
of the prosecuting attorney to
dismiss prosecutions at his dis-
cretion. They require the pros-
ecutor to obtain the consent of
the trial court for such dismiss-
als, but these checks on the
prosecutor’s discretion have
worked very poorly in practice.
Courts are too dependent upon
the prosecuting attorney for in-
formation concerning cases, and
the decision as to which cases
will come to trial still rests funda-
mentally with him.

A prosecutor must have ad-
equate evidence before he can
bring any criminal proceeding to
trial. If such evidence is not fur-
hished by the complainant or by
the police, the prosecutor must
go out and get it. Many laws,
moreover, particularly those deal-
ing with vice, gambling and liquor,
require the prosecutor to un-
earth evidence of violations and
not merely wait until other agen-
cies do so. In other words the
prosecutor is expected to be a
detective as well as a lawyer. But
again these powers of criminal
investigation are nowhere clearly
defined. How much the prosecu-
tor shall do himself; how much he
shall leave to the police, the
sheriff’s office, or other agencies,
rests largely within his discretion.
In urban centers, an efficient
prosecution of crime will require
that he engage in criminal inves-
tigation on an extensive basis.
The special prosecutor, Thomas
E. Dewey, appointed by Governor
Lehman in New York to prosecute
cases of organized crime and
racketeering, could not wait in his

office for complainants or the
police to furnish him with evi-
dence of violations of the law
before taking action. This had
apparently been the policy of the
regular district attorney whom
Mr. Dewey superseded. The re-
sult was that racketeering and
organized crime were rampant
and unchecked in New York. It
was absolutely essential that
Dewey organize an investigating
staff as well as a prosecutorial
staff to unearth the evidence of
violations of the law as a basis
for action by his office. Because
of the thorough character of the
investigations made by his staff,
Mr. Dewey has been able to se-
cure the conviction of many dan-
gerous professional criminals
who had previously acted with-
out fear of the law.

After evidence of violation of
the law has been gathered it must
be sifted, analyzed, and prepared
for presentation to the trial court.
Success at the trial is in large
measure dependent upon the
care with which these functions
have been performed. At the trial,
the prosecuting attorney acts as
the advocate for the state. He
brings out the evidence on be-
half of the state, examines wit-
nesses and makes his plea to the
court or jury.

The prosecutor’s power over
criminal cases does not stop
when they are finally disposed of
in court. In many states the Gov-
ernor or the Parole Board is re-
quired to obtain the opinion of
the prosecutor when a prisoner
is considered for a pardon or a
parole.

It is evident from this summary
review of the prosecutor’s pow-
ers and duties that the position
is one of vast responsibility and
of tremendous importance for
law enforcement. As has been
stated by the Massachusetts Su-
preme Judicial Court:

“The powers of a district at-
torney under our laws are very

extensive. They affect to a high
degree the liberty of the indi-
vidual, the good order of society,
and the safety of the community.
His natural influence with the
grand jury, and the confidence
commonly reposed in his recom-
mendations by judges, afford to
the unscrupulous, the weak or
the wicked incumbent of the of-
fice vast opportunity to oppress
the innocent and to shield the
guilty, to trouble his enemies and
to protect his friends, and to
make the interest of the public
subservient to his personal de-
sires, his individual ambitions and
his private advantage. The au-
thority vested in him by law to
refuse on his own judgment
alone to prosecute a complaint
or indictment enables him to end
any criminal proceeding without
appeal and without the approval
of another official. Powers so
great impose responsibilities
correspondingly grave. They de-
mand character incorruptible,
reputation unsullied, a high stan-
dard of professional ethics, and
sound judgment of no mean or-
der. Profound learning and un-
usual intellectual acumen, al-
though eminently desirable, are
less essential. A district attorney
cannot treat that office as his
selfish affair. It is a public trust.
The office is not private property,
but is to be held and adminis-
tered wholly in the interests of
the people at large and with an
eye single to their welfare.”32

Despite the powers and re-
sponsibilities of the office, there
is no departure from the usual
governmental patterns in the or-
ganization of prosecutor’s of-
fices and in the selection of per-
sonnel. He is a local officer with
a limited territorial jurisdiction. In
over half the states the prosecu-
tor is a county official. In a num-
ber of states, however, the prose-
cutor is not chosen by counties,
but by judicial districts or circuits.
In seven states, in addition to the



district or circuit attorney, there
is a prosecuting officer in every
county. The district attorney usu-
ally acts in the courts of general
jurisdiction, whereas the county
prosecutor acts in the municipal
or county courts which have
only a limited criminal jurisdiction.

In all but five states popular
election is the method of choos-
ing the prosecutor. In New Jer-
sey and Florida, he is appointed
by the Governor with the advice
and consent of the Senate. In
Delaware the prosecutor is ap-
pointed by the Attorney-General,
and in Connecticut, by the judges
of the various courts.

In general, the term of office
of the prosecutor is a short one.
It is only two years in twenty
states, and four years in twenty
others. In New York the term is
three years, it is five years in New
Jersey, six years in Louisiana, and
eight years in Tennessee.33

In rural counties, it is the prac-
tice of young lawyers, recently
out of law school, to run for the
office of prosecuting attorney.
The fixed, though small, salary,
the advertising which this office
brings, and its promise of legal
experience are attractive to the
young practitioner. In Missouri
the median age of prosecutors
was from 21 to 29 years. Alarge
majority of them had less than ten
years’ experience as lawyers be-
fore becoming prosecuting attor-
neys for the state. In Indiana, a
judge stated that most of the
prosecuting attorneys of the
state were young and inexperi-
enced men, although the defen-
dant was usually able to obtain
the best legal talent available.
These young men do not remain
in office very long. In Missouri
about half of the prosecutors
served but one term of two
years. Most of the rest only
served four years. Six years of
continuous service was very rare.

A rural prosecutor is usually
handicapped by the lack of facili-
ties to perform his functions ad-

equately. He has insufficient li-
brary equipment. On his shelves,
textbooks, treatises, digests, law
reviews and reports from other
states are conspicuous by their
absence. A set of local reports, a
form book and a statute book
may be the sum total of his refer-
ence volumes. The rural prosecu-
tor has insufficient or no clerical
help. Seventy out of the eighty-
six Missouri prosecutors stated
that their counties authorized no
clerical assistants. The rural pros-
ecutor is neither trained in crimi-
nal investigation nor has he de-
tectives at his command that he
may use for this purpose. He must
either rely upon the existing in-
adequate rural facilities to dig up
evidence or must obtain it him-
self, as best he can. Nor can the
rural prosecutor devote all his
time to law enforcement. Most of
the time spent in his office is
taken up with complaints of pri-
vate citizens which deal with civil
breaches of the law. The prosecu-
tor is legal advisor to a variety of
county agencies he must repre-
sent the county in its civil suits.
Suits for tax money have in re-
cent years put a heavy burden
upon him. Prosecutors usually do
not drop their private practice on
being elected to office. The small
salary and the short term make it
inadvisable to do so. But the
practice of law cuts even further
into the amount of time which a
prosecutor has available for the
fundamental duties of law en-
forcement. Moreover, it may re-
sult in conflict between private
obligation and official duties,
when an actual or potential law-
breaker hires the prosecutor or
his partner to represent him.
The prosecutor’s offices in
large urban centers are much
better equipped for the perfor-
mance of their duties. Library fa-
cilities are adequate, clerical, le-
gal and investigational assistance
is provided for, the prosecutor is
usually a mature experienced
practitioner. The chief handicap of

urban prosecution is the political
nature of the office. The office is
a great political prize and politi-
cal machines make a vigorous
effort to capture it and elect their
candidate. The connection be-
tween organized crime and cor-
rupt political machines is of long
standing in this country. In return
for money payments, or for ser-
vices at the polls on election day,
the political leaders come under
obligation to the gangster and
the criminal. It is vital to this com-
bination that control be had of the
prosecutor’s office. This control
makes it possible to guarantee an
immunity from molestation for
criminal enterprises. Thus, only a
member of the political machine
will be permitted to run for pros-
ecutor in the first instance. While
in office he will be expected to lis-
ten to the demands of his politi-
cal superiors. The prosecutor’s
office in this country is not an end
in itself. It has been, for example,
one of the principal ways of reach-
ing the governorship. A prosecu-
tor must therefore play the party’s
game unless he wishes to com-
mit political suicide, but playing the
party’s game involves sanctioning
its unholy alliance with the crimi-
hals operating in the community.

Control of the prosecutor’s
office is sought by political ma-
chines in urban communities be-
cause this office carries with it
considerable patronage. As soon
as a hew prosecutor is elected, a
completely new staff of assistants
whose choice is dictated by the
party hierarchy is put into office.
Thus the advantage of whatever
experience and competence the
former members of the staff may
have had is lost.

A prosecutor can let politics
season justice, or he can run his
office in an inadequate and inef-
fective manner because he is an
independent local official and is
practically free from any central
supervision. The Attorney-Gen-
eral is the chief legal officer in the
state, but he rarely exercises’ any
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very effective supervision over
the local prosecutor’s office, de-
spite provisions of law in many
states which give him super-
visory powers, the right to re-
quire reports and a concurrent
jurisdiction over criminal pros-
ecutions. Prosecutors are elec-
tive officials responsible to the
citizens of their communities.
They hold their title by as good a
right as the Attorney-General.
They are frequently powerful po-
litical figures and interference
with their office may bring politi-
cal retaliation upon the Attorney-
General, himself desirous of con-
tinuing in office or of being a can-
didate for a better one. Short of
misconduct amounting to a crime,
or of gross misfeasance in office
or abuse of authority, it is rare
that the central state authority
will step in and interfere with the
functioning of the local
prosecutor’s office. The ballot is
the chief check against the abuse
of the prosecutor’s power, but
this is a poor substitute for rou-
tine supervision. The publicis too
apt to judge the effectiveness of
a prosecutor’s work by what he
does in some sensational case.
It knows very little of what the
prosecutor does with the hun-
dreds of larcenies, embezzle-
ments, burglaries, robberies, forg-
eries, etc., which never break into
the newspapers. It hears very
little of the bargains which the
prosecutor makes m accepting
pleas of guilty or of the large num-
ber of cases in which he refuses
to take action on complaints
made to him.

The deficiencies of organiza-
tion of the prosecutor’s office,
the lack of centralized supervi-
sion, the failure to recruit and re-
tain competent talent, the lack of
facilities for the performance of
the manifold duties with which it
is charged, the political nature of
the office, are the basic reasons
for the inefficiency in the pros-
ecution of crime in this country.
Large numbers of prosecutions

are dismissed with little careful
consideration of the facts. “Prac-
tically every one of the surveys,”
writes Bettman, “discloses the
haphazardness and carelessness
of the prosecutor’s dispositions,
and practically .every one of them
arrives at the recommendation of
greater formalities and more care-
ful procedural steps.”3* In the llli-
nois Crime Survey, Mr. Healy adds,
“In spite of every evidence in the
law that the nolle prose qui is le-
gally intended to be exercised
only in unusual cases, itis in fact
used with the utmost freedom.”
This criticism is reiterated in the
Missouri, Cleveland and Georgia
surveys of criminal justice. It is
not always apparent on the face
of the court record that the pros-
ecutor has adequate reason for
his action. Because of the care-
less and haphazard way in which
the prosecutor’s discretion is
used in the initiation and dis-
missal of criminal prosecutions, “it
is a mode of disposing of crimi-
nal causes without trial and with-
out review on grounds nowhere
recorded and quite unascer-
tainable.”3>

The prosecutor is no more
efficient in the preparation of
cases and their presentation to
the trial court. “The prose- cur-
ing attorneys of Missouri are in
the main unable to prepare the
state’s case with anything like
the thoroughness that the aver-
age civil case is prepared,” writes
the Missouri Crime Survey.3® A
similar complaint is uttered as to
Chicago: “The system now em-
ployed in the preparation and trial
of cases is also at fault. Assistant
state’s attorneys are commonly
assigned to a single court room
and take charge of all cases called
in that room. Thus it frequently
happens that cases are tried by
attorneys who are utterly unac-
quainted with the evidence which
they are to present and who have
had no opportunity to confer with
witnesses until the day of the
trial. The natural result of this prac-

tice is that prosecution is ineffi-
cient and unnecessary errors are
committed.”3” The prosecuting
attorney in Cleveland, “pits his un-
preparedness, with such assis-
tance as he may obtain from the
police department, against the
carefully prepared case of the
defendant’s attorney. He takes
the proof in the way it has been
prepared by the police or the
municipal prosecutor, making the
best of what he gets, or, in more
serious cases, attempting to rem-
edy the defects or omissions. An
unusually sensational case some-
times affords an exception to this
practise, but the exceptions are
few."38

Nor is the fact that the pros-
ecuting attorney obtains large
numbers of convictions through
pleas of guilty any guarantee that
he is effectively enforcing the
law. The plea of guilty is not made
by individuals who realize that
their case is hopeless and who
therefore throw themselves on
the mercy of the court, to be dealt
with as leniently as possible, con-
sistent with their crime. A danger-
ous offender who pleads guilty
usually makes some arrangement
with the prosecuting attorney,
which may be satisfactory to him
but which may not conduce to
efficiency in law enforcement. As
the lllinois Crime Survey states:

“When the plea of guilty is
found in the records, it is almost
certain to have in the back-
ground, particularly in Cook
County, a session of bargaining
with the state’s attorney- If the
prisoner is charged with a severe
crime which for some reason or
other he does not care to fight,
he frequently makes overtures to
the state’s attorney that he will
plead guilty to a lesser crime than
the one charged.... These ap-
proaches, particularly in Cook
County, are often made through
another person called a fixer....
We found many cases in which
the plea accepted and the pun-



ishment inflicted seemed trivial in
comparison to the magnitude of
the crime committed.”3?

In a typical case, the defen-
dant had hijacked a truck loaded
with silk which was valued at
$27,000 to $30,000. He was
charged with armed robbery and
was subject to a penalty of from
ten years to life. A plea of guilty
was accepted to the offense of
petty larceny and the defendant
was sentenced to one-year im-
prisonment, and fined one dollar.
When the records of eighty per-
sistent Massachusetts offenders
were examined, it was found that
they were frequently put on pro-
bation even for the second, third
and fourth serious offense, in-
stead of receiving prison sen-
tences.*% In many cases the pro-
bation sentence was undoubt-
edly the result of a bargain with
the district attorney in return for
a plea of guilty.

The work of enforcing the
criminal laws does not depend
upon the police and the prosecu-
tors alone. The police may be
energetic in obtaining evidence
and the prosecutor may do a
good job in preparing the case
for trial. Unless the courts which
try cases are equipped to deal
intelligently and impartially with
the evidence, and with the ac-
cused after conviction, the work
of police and prosecutors will
largely be set at naught. This is
but another illustration of the
composite nature of criminal law
enforcement. Each agency does
only part of the task of prosecu-
tion and punishment of the guilty
and elimination of the innocent.
Satisfactory law enforcement de-
pends upon efficiency at each
stage of the criminal process and
complete cooperation between
agencies.

The states differ considerably
in the details of their judicial or-
ganization and any exact analy-
sis of state courts, their jurisdic-
tion, functions and relation to
each other, must be made in
terms of the law of the particular
state. There are, however, funda-
mental patterns in the organiza-
tion of the criminal courts which
are common to all the states. Ev-
ery- state makes some attempt
to distinguish between courts of
inferior criminal jurisdiction and
courts of general criminal jurisdic-
tion. The inferior criminal courts
are known by a variety of names,
such as, justice of the peace
courts, police courts, magis-
trates’ courts, recorders’ courts,
mayors’ courts, city courts and
municipal courts. They are not
usually set up exclusively for the
disposition of criminal cases, but
have a limited jurisdiction over
civil matters. In criminal cases,
these courts have the power to
try without a jury the large mass
of petty offenses, misdemeanors
and violations of local ordinances,
which make up the bulk of crimi-
nal law violations in this country.
In felony cases and in serious of-
fenses which these courts have
no jurisdiction to try, they have
the power to hold the preliminary
examination; that is, to determine
whether there is a prima facie
basis for holding the accused for
the grand jury and for trial. The
inferior courts also have the
power to issue warrants for the
arrest of accused persons on
complaint made to them of the
commission of an offense and to
admit defendants brought before
them to bail as a condition of
their provisional release while
awaiting trial.

Courts of general criminal ju-
risdiction exist in every state.
These courts, like the inferior
courts, are not usually set up to
deal exclusively with criminal

prosecutions. The same court
which functions as a court of
original jurisdiction in civil cases,
also handles criminal prosecu-
tions. The latter are dealt with in
different terms or sessions than
civil cases, the same judges dis-
posing of both classes of busi-
ness. In the larger urban centers,
continuous sessions may be nec-
essary to dispose of all the crimi-
nal business. The judges of the
civil courts may therefore serve
in rotation in the criminal division.
Separately organized criminal
courts of general jurisdiction are
maintained in some states, but
even in such courts the judges
may be drawn from the civil
courts. Like the inferior courts,
the courts of general criminal ju-
risdiction have a varied nomen-
clature. They may be known as
Superior Courts, Criminal Courts,
Courts of Oyer and Terminer and
General Jail Delivery, Quarter Ses-
sions Courts, Circuit Courts and
District Courts. There is no agree-
ment among the states as to the
exact powers, functions and du-
ties of these courts of general
criminal jurisdiction, even where
they bear the same name. Such
variance may be found within the
confines of a single state, but
certain duties are usually per-
formed by all these courts. They
have the right to summon the
Grand Jury to enquire into all
crimes and offenses committed
within the jurisdiction of their
court. They have jurisdiction to
try felonies and major offenses,
either on the indictment of the
Grand Jury or on an information
filed by a prosecutor. Defendants
are either tried by the judge, sit-
ting alone without a jury, where
the state has made provision for
the waiver of trial by jury, or the
charge against the defendant may
be determined by a jury. Courts
of general criminal jurisdiction
usually have the right to deter-
mine the disposition of the
charges of minor offenses, on
appeal from the inferior criminal

85



86

courts. Appeals from courts of
general criminal jurisdiction are
heard either in the intermediate
courts of appeal, where these
exist, or by the highest appellate
court of the state.

Informed observers have
agreed for some time that the in-
ferior criminal courts and the
courts of general criminal jurisdic-
tion have not been functioning as
efficient agencies of law enforce-
ment, owing to deficiencies in the
organization, procedure and per-
sonnel of the courts. The fun-
damental defect in court organi-
zation is its lack of internal unity.
The administration of justice is a
state function and not a function
of the local communities, but our
courts have inherited the tradi-
tion of bringing justice to the
door of the litigant, which arose
before the development of mod-
ern methods of transportation
and communication, when con-
tacts between local communities
were few and travel was slow and
costly. The result has been a
wide distribution of court facili-
ties organized upon a local ba-
sis, a multiplicity of courts of
overlapping and conflicting juris-
diction and a failure to work out
a rational system of courts
planned to meet the judicial
needs of the state as a whole.

Courts are manned by judges
who are locally elected or who
are appointed from among per-
sons resident within the jurisdic-
tion of the court. There is no in-
terrelation between courts of co-
ordinate jurisdiction, and, except
for appeals, there is no necessary
relation between inferior courts
and courts of general jurisdiction.
Individual courts tend to operate
in watertight compartments.
They employ different standards,
apply different policies and go
their own individual way in the
decision of the cases and con-
troversies which come before

them. Thus courts in different
parts of a state employ com-
pletely different standards in sen-
tencing offenders, making it pos-
sible for a defendant charged with
the same crime under similar cir-
cumstances to be sent to prison
for a term of years in one court,
put on probation in another
court, and fined in a third. The de-
centralization of courts makes it
impossible to utilize effectively
the available judicial man power
to cope with judicial business.
There are courts in which the load
exceeds the man power and oth-
ers in which the man power ex-
ceeds the load. In the first six
months of 1935, the five judges
of the Ninth District of the Sec-
ond Department of New York sat
for an average of 104 days each
while the judges of the Fourth
District, Third Department, sat on
an average of 53 days each. The
judges of the Ninth District, there-
fore, had about twice as much
work to do as the judges of the
Fourth District. Unless special
provision is made by statute,
there is no way in which judges
of a quiet court can be brought
to assist the judges of a busy
court.*! The result is likely to be
congested court calendars, de-
layed justice and hurried and su-
perficial examination of individual
cases in urban centers which
have a great deal of judicial busi-
ness.

Internal unity, which is lack-
ing in the state judicial system as
a whole, is also lacking in most
of the individual courts with nu-
merous judges. No one judge is
responsible for the effective func-
tioning of the court as a whole.
Most courts have no executive
chief justices charged with such
duties as the effective utilization
of the manpower of the court,
the preparation of court calen-
dars, the maintenance of uniform
policies and the discipline of indi-
vidual judges. Every judge is a law
unto himself. The abuses result-
ing from the situation are clearly

pointed out by the New Jersey
Judicial Council; it calls attention
to the fact that New Jersey’s
Common Pleas Court has no ad-
ministrative head:

“Each of the judges has equal
power with the others. The gen-
eral rule is that each judge car-
ries on a separate and indepen-
dent court and each judge does
from time to time some of all the
different kinds of work the court
has jurisdiction to do. Itis impos-
sible that different judges should
take precisely the same view in
the matter of sentences in the
criminal courts . . . or in the nu-
merous miscellaneous matters
which come before the Court. In
consequence, we have one mea-
sure of justice in one room and
another in a nearby room. The
system does not tend to equal-
ity of justice and efficiency of ad-
ministration. Under these condi-
tions the lawyers cannot be ex-
pected to do otherwise than to
jockey and manipulate to bring
their clients for sentence before
the judge they consider most le-
hient in general or specially to-
wards the particular crime of
which their client may have been
guilty. As the business is con-
ducted, he, the defendant’s law-
yer, can usually accomplish this
without difficulty where pleas of
guilty or non vult are to be inter-
posed.”4?

These defects of judicial or-
ganization have been recognized
for many years and have called
forth a movement for the unifica-
tion of state courts. One of the
outstanding plans for such unifi-
cation is that prepared by Roscoe
Pound for the American Bar As-
sociation in 1909.43 Under this
plan, the existing system of inde-
pendent uncorrelated courts
would be supplanted by a single
unified tribunal for the entire
state. The whole judicial power
of the state would be vested in
one great Court of which all tri-
bunals would be branches, de-
partments or divisions. There



would be three main branches to
this Court: (1) County Courts with
exclusive jurisdiction over petty
cases, (2) Superior Courts of first
instance with a well-defined gen-
eral, original jurisdiction in law,
equity, etc., (3) a single ultimate
Court of Appeal. Judges would be
judges of the whole Court, as-
sighed to some branch or division
of the Court or to some locality,
but eligible to sit in any other
branch, division or locality when
called upon to do so. General
direction, supervision and con-
trol of the work of the Court
would be vested in “some one
high official of the Court who
would be responsible for failure
to utilize the judicial power of the
state effectively.” Each branch and
each division of the Court would
likewise have some judge
charged with the general super-
vision of the branch or division
and the efficient conduct of its
business.

This notion of having a Chief
Justice responsible for the func-
tioning of the entire judicial sys-
tem, and individual judges with
responsibility for the functioning
of particular courts is a familiar
one in continental countries. In
France, for example, each court
has a chief who is charged with
the administrative supervision of
the work of the court. The chief
judges of the Courts of Appeal
are charged not alone with the
supervision of their own court,
but also with the supervision of
all the inferior courts in their ju-
risdiction. They make frequent
inspection visits to the inferior
courts and receive routine re-
ports from them. The chief jus-
tices of the appellate courts are
in turn responsible to the Chief
Justice of the Court of Cassation
and the Ministry of Justice. In this
country, this type of executive
direction, supervision and con-
trol by a chief justice is to be
found only in individual courts.
The outstanding example is the
Chicago Municipal Court, created

in 1905 to put an end to the ju-
risdiction of the justices of the
peace, and to take over part of
the work of the Circuit and Su-
perior Courts. This court has a
large civil jurisdiction as well as
jurisdiction over misdemeanor
cases, preliminary hearings in
felony cases, bail, quasi-criminal
actions, such as bastardy pro-
ceedings, etc. Its most striking
feature was the creation of the
office of chief justice charged
with large powers in supervising
the work of the court: he may
assign the associate judges to
duty in the branch courts and he
controls the court calendars and
may make any distribution of
cases that he deems necessary.
In addition he may require the in-
dividual judges to submit reports
to him. The Chief Justice, there-
fore, because of these powers,
may obtain, within limits, the most
advantageous distribution of
work and assignment of judicial
personnel.

Courts are hampered in their
efficiency not only by a defective
organization, but frequently also
by the rules of procedure which
must be followed in the disposi-
tion of criminal cases. The gen-
eral subject of procedure will be
taken up in the next section,
where extended discussion will
be given to the role of the courts
in the preliminary examination
and the jury trial. Here we may
profitably point out the defects
in the procedure used to dispose
of minor offenses which are dealt
with for the most part in inferior
criminal courts and are far more
numerous than felony cases and
major offenses. In 898 cities of
33,000,000 populationin 1935,
1,577,596 persons were charged
by the police with the violation
of traffic and motor vehicle laws
as compared with 159,754 who
were charged with the eight of-
fenses of murder, manslaughter,
robbery, aggravated assault,

“other” assaults, burglary, larceny
and auto theft.” Minor offenses
coming to the attention of crimi-
nal courts cover a wide variety of
prohibited conduct. Neverthe-
less, they may be divided roughly
into two categories. The first
would consist of violations of
regulatory statutes and municipal
ordinances which are not inher-
ently criminal or antisocial, such
as illegal parking, failure to con-
form to licensing provisions, vio-
lations of tenement house laws,
health laws, etc. These offenses
do not present complex factual
questions nor do they confront
the court with serious problems
of social maladjustments which it
is necessary to take into account
in dealing with offenders. Such
offenses are generally punished
by small fines. The second group
of offenses consisting of such
crimes as drunken driving, petty
larceny, obtaining money or prop-
erty by false pretenses, drunken-
hess, vagrancy, begging, prosti-
tution, disorderly conduct, gam-
bling, present problems of a dif-
ferent order. The issue of whether
or not the offense is committed
is more difficult to resolve, and
problems of what to do with con-
victed offenders are more acute.
Imprisonment is frequently used
as a method of dealing with these
offenses.

It is obvious that offenses in
the first category can be dealt
with by more summary methods
than offenses in the second
group. This is particularly true of
the cases in which the defen-
dants do not contest the charges
against them. They should be able
to pay the fine which has been
fixed for the offense through
some administrative procedure
which would resultin a minimum
of inconvenience to them, to the
policeman who detected the vio-
lation, and to the court. If courts
could be relieved of the neces-
sity of hearing these cases, they
would have more time to give to
the second group of offenses
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which require more care and at-
tention, but at the present time
all offenses are treated in the
same way and require the same
formalities of disposition. The
persons charged with these of-
fenses are either arrested or sum-
moned to court. They must wait
around the court house for their
case to be called. The police of-
ficer who made the arrest or de-
tected the violation must take
time from his duties or free time
to come to court in order to tes-
tify. When the defendant’s case
is called, he is asked whether he
pleads guilty or not guilty. If he
pleads not guilty, the form of a
trial is gone through even though
the trial may only last thirty sec-
onds.** If the defendant is found
guilty or pleads guilty, a small fine
is imposed. Not only does this
procedure involve an incredible
waste of time of everyone con-
cerned, but under the pressure
of disposing of large numbers of
these cases, to which every large
urban court is subject, little time
can be given to the more antiso-
cial types of conduct and of-
fenses. The same superficial and
casual methods which are used
to dispose of violations of regu-
latory statutes and municipal or-
dinances are also used in of-
fenses of the second class and,
as we shall soon see, in the pre-
liminary examination of major of-
fenses.

A step toward the administra-
tive disposition of minor offenses
has been taken in Massachusetts,
which provided in 1934 that de-
fendants who had received notice
that they had violated parking
regulations could appear person-
ally or through a representative
before the Clerk of Court and pay
the fine for the offense fixed by
the judges. If the defendant does
not appear, or if he has violated
such regulations four times within
one year, his case follows the pro-
cedure established for criminal
cases. Other offenses besides
parking violations, however, might

very profitably be included in this
plan of administrative disposition
of offenses.

Much more serious than
handicaps of organization and
procedure in the functioning of
the courts are the handicaps of
personnel. Competent men can
temper defects of organization
and procedure so as to obtain a
satisfactory social product; on
the other hand, incompetent and
dishonest men are either over-
whelmed by them or take advan-
tage of them to pursue their own
antisocial ends.

Most of the complaints as to
the quality of the judicial person-
nel in this country have been di-
rected at the inferior courts.
These courts are, as we have
seen, of primary importance in
criminal justice administration. As
the Baltimore Crime Commission
points out:

“Can there be any doubt that
considered collectively the cases
in the police courts are of the first
importance in the effort to con-
trol and reduce crime. They are
ten times as numerous as the
cases in the criminal court. As a
whole they create more public
annoyance. They menace the se-
curity of a vastly great number of
citizens. They involve largely the
ignorant and uninformed, the
poor and the friendless, the rest-
less and discontented—in short,
the group from which serious
offenders for the most part
come. The most learned, skilled,
patient, efficient and experienced
judges that the community can
produce are needed properly to
try these cases.”#®

Not the best, but the poor-
est judges are apt to be found in
these courts. Little can be ex-
pected of the untrained laymen,
hardware merchants, fruit ped-
dlers, grocers, filling station op-

erators, etc., who function as jus-
tices of the peace. They are the
objects of universal condemna-
tion. The New York Crime Com-
mission stated that the Justice of
the Peace Courts were “the most
unsatisfactory feature of the ad-
ministration of the criminal law
remaining in this state today,” and
that “nothing but the expense of
providing adequate, trained law-
yers to man these minor courts
has prevented remedying the situ-
ation.”#” A survey of county gov-
ernment in Virginia pointed out
that “no subject concerned with
the administration of rural justice
in Virginia elicited such unfavor-
able comment from county offi-
cials as that of the justices of the
peace. If the system as now oper-
ated has any supporters, the sur-
vey failed to discover them.”48
Dodd has clearly summarized the
abuses in judicial administration
which give rise to these opinions:

“In substantially all of the
states, justices of the peace are
elected in large numbers and
must rely upon fees for their com-
pensation. The fee system of
compensating officers has almost
disappeared; but here it holds
undisputed sway, and has re-
sulted in intolerable abuses. A
justice of the peace who is hon-
est and who merely exercises his
office for the convenience of his
neighbors, may still have an im-
portant place in the judicial sys-
tem, but justices of the peace are
numerous and many of them de-
sire to make a profit from their
office. With each justice of the
peace exercising jurisdiction over
a whole county, the system of
that county is as bad as its worst
justice. For this reason, justices
of the peace have come to be
regarded as always likely to ren-
der their judgment in favor of the
plaintiff in civil cases. In criminal
cases, justices must get business,
and must find the accused guilty
in order to obtain compensation
from such business. This situation



has almost necessarily led in
many cases to collusion between
justices on the one hand and
constables or other local police
officers on the other. The widely
extended use of the automobile
has brought the defects of the
justice system to the attention of
an increasing number of people,
and has shown its ineffectiveness
as a means of just and efficient
administration of traffic laws and
regulations.”#?

The mere fact that lawyers are
selected for police, magistrates’,
recorders’ and municipal courts,
has by no means solved the prob-
lem of personnel in these courts.
A lawyer merely has at his com-
mand, to a greater or less extent,
one of the techniques and disci-
plines necessary for the
administration of justice. Mere
knowledge of the law however
does not insure that a candidate
for judicial office will possess the
indispensable qualities of insight,
impartiality, intelligence, freedom
from political subserviency, nec-
essary for dealing with the many
human problems which come
before the courts. It is evident
from the following comments
from Chicago, Cleveland and New
York, that these qualities are of-
ten conspicuously absent in in-
ferior court judges. As reported
by the lllinois Crime Survey:

“The personnel of the munici-
pal court of Chicago in its first
years was good. In those days
the court was full of men of prom-
ise and of no inconsiderable abil-
ity. The years have taken a heavy
toll, however. The quality of the
personnel has steadily declined.
The majority of the judges now
sitting are fitted neither by expe-
rience, education, nor what is
more important, sufficient profes-
sional standards, to discharge
with credit the great responsibili-
ties and powers which they pos-
sess under the law. The court is
full of incompetence, of political

influences, of lamentable laxness
in meeting an unprecedented
tide of crime. In the hands of
such a staff, the court, technically
well organized and full of possi-
bilities for good, yields a sorry
product.”°

The Cleveland Crime Survey
found that four judges attached
to the Municipal Court of Cleve-
land measured up to the require-
ments of the office, so far as their
legal ability was concerned. “Two
of the others are credited with
fair ability, three are mediocre, and
one has apparently no qualifica-
tions worth mentioning. The list
includes two judges character-
ized as ‘playing politics,” and two
others designated as ‘gallery
players.” On the whole, the per-
sonnel of the municipal bench is
inferior in quality and ineffectual
in character. A close observer of
the Cleveland Courts for years
states that the present municipal
court judges are not much supe-
rior to the old justices of the
peace, and that whatever in-
creased dignity they appear to
possess arises entirely from the
improved physical setting.”!

The situation in the Magis-
trates’ Courts of New York in
1932 is clearly brought out by the
Seabury report:

“The reason why we are no
better off today under the Infe-
rior Criminal Courts Act than we
were prior to its enactment is
that the Inferior Criminal Courts
Act left unimpaired and free to
flourish the basic vice in the Mag-
istrates’ Courts, i.e., their admin-
istration as part of the political
spoils system. It left the Magis-
trates to be appointed by a po-
litical agency, the Mayor, upon
the recommendation of the dis-
trict leaders within his political
party—and these men, as we
know, have regarded the places
to be filled as plums to be distrib-
uted as rewards for services ren-

dered by faithful party workers.
The Courts are directed by these
Magistrates in cooperation with
the Court clerks, who are not civil
service employees and who are
appointed without the slightest
regard to fitness or qualification,
but solely through political agen-
cies and because of political in-
fluences. The assistant clerks and
attendants, though nominally
taken from the Civil Service list,
are still in almost all instances
faithful party workers who, de-
spite Civil Service provisions,
have secured their places
through political influence as a
recompense for services per-
formed for the party. The insidi-
ous auspices under which the
Magistrates, the clerks and the
assistant clerks, and the atten-
dants are appointed are bad
enough; the conditions under
which they retain their appoint-
ments are infinitely worse, be-
cause they involve the subservi-
ence in office to district leaders
and other politicians. It is a by-
word in the corridors of the
Magistrates’ Courts of the City of
New York that the intervention of
afriend in the district political club
is much more potent in the dis-
position of cases than the merits
of the cause or the services of
the best lawyer, and unfortunately
the truth of the statement alone
prevents it from being a slander
upon the good name of the
City.”?

In Philadelphia recently, the
almost incredible event occurred
of having 27 of 28 Magistrates
indicted by the Grand Jury for
malfeasance and misfeasance in
office.>3

If corrupt, politically subservi-
ent and unintelligent judges are
to be found in our courts, the
fault is due to the methods of
selection. In three-fourths of the
states, judges are selected by
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popular elections. In Delaware,
Maine, Massachusetts, New Jer-
sey and New Hampshire, judges
are appointed to their positions
by the governor. The legislature
appoints the judges in Connecti-
cut, Rhode Island, South Carolina,
Vermont and Virginia.>* Mayors
are frequently the appointing au-
thority to local inferior courts.
The choice of judges by popu-
lar elections inevitably puts the
judiciary into politics. Where
nominations are made by party
conventions, service to the orga-
hization and the dominant politi-
cal boss generally determines
who will get the nomination in the
firstinstance. But at least the con-
vention system places the re-
sponsibility on the political par-
ties to put forward candidates for
judicial office of recognized abil-
ity. Under the primary system of
nominating candidates for the
judiciary, no organization has any
responsibility for the quality of
candidates for judicial office. Any
lawyer who believes that he has
sufficient vote-getting ability, may
file a nominating petition.
Whether judges are nominated by
convention or primary, the elec-
tion is essentially a scramble for
votes. The judge must use the
same campaign tactics as other
candidates for office. This may
involve doing things which lend
no dignity to the judicial office,
such as outlandish and unethical
advertising, catering to racial, re-
ligious and professional groups
and to petty political bosses.
The theory of the popular
election is that the voters can
make a rational choice between
the merits of opposing candi-
dates for the judiciary. Such a
choice may be possible in rural
and semi-urban communities
where a considerable portion of
the electorate is likely to be per-
sonally acquainted with the few
candidates for judicial office. Itis
impossible in large urban centers
where the electorate is very large
and the candidates for judicial

office are numerous. Consider,
for example, the judicial primaries
and elections in Wayne County
and Detroit in 1935, where 35
judges had to be elected, 18 in
the Circuit Court and 17 in the
three Detroit City Courts. There
were 220 candidates for the Cir-
cuit Court judgeships and 88 can-
didates for the other positions at
the primaries. One out of every
ten lawyers in Detroit became a
candidate for judicial office. Ex-
cept for the 18 incumbent judges,
who were candidates for reelec-
tion, there were not two dozen
candidates in the lot who had any
substantial reputation in the city
or the county. The overwhelming
majority of the candidates were
unknown to 95 per cent of the
electorate.>® Rational distinction
as to the merits of individual can-
didates was a manifest im-
possibility under these condi-
tions.

At this election in Detroit, and
at judicial elections generally
throughout the country, Bar as-
sociations, civic organizations,
Chambers of Commerce, etc.,
make some effort to determine
the relative merits of individual
candidates, and inform the voters
as to their findings, yet such ef-
forts are of doubtful value in de-
ciding elections. None of these
organizations has a wide popu-
lar appeal, and in few communities
is there any general disposition
on the part of the voters to be
guided by these groups. The re-
sult is that success at judicial pri-
maries and elections usually goes
to the best vote-getters, but
vote-getting ability and the quali-
ties necessary to make a good
judge do not usually go together.

The pressure of political con-
siderations still continues after
the candidate has achieved judi-
cial office. The judge is usually
elected for a short term. While in
office his private practice is likely
to suffer. He must go through
another election campaign if he
wishes to succeed himself. The

judge must, therefore, stay in the
public eye and maintain his popu-
larity with the voters and his
strength with the political orga-
nization if he wishes reelection.
In order to get attention from the
newspapers, he may aid in the
shameless traffic whereby official
information on judicial matters,
“inside stuff” as to the crime and
the defendant to be tried, is
traded for publicity, thus helping
to bring about “that unique dis-
grace to our legal system,” trial
by newspaper.>® He may do
strange and bizarre things to get
publicity, such as compelling ha-
bitual drunks who come before
him to choose between castor oil
and jail. He may become a pro-
fessional “glad-hander” and good
fellow and make it a point to be
seen at every celebration, prize
fight, banquet or other public
gathering. What is even worse, is
that in order to keep his strength
with the organization he may not
be able to resist the pressure of
its demands. This is pointed out
very clearly by the lllinois Crime
Survey:

“As matters political now
stand, a judge must either yield
to influences of a very dangerous
if not improper character or risk
his official position. Some are
able to keep their self-respect
and because of their extraor-
dinary strength with the voters,
keep their jobs. Others refuse to
yield, and find themselves thrust
from office. Still others, not
strong enough to withstand po-
litical pressure, and not coura-
geous enough to face the conse-
quences of loss of official posi-
tion, yield unwillingly. A still dif-
ferent group, apparently growing
larger every term, does not want
to maintain high standards. The
members of this latter group are
themselves a part of the ma-
chine.”s”

The patent evils of the elec-
tive judiciary has called forth a



strong movement for reform in
the methods of selection. Most
of the proposals for reform
would replace the short term
elective judiciary by a judiciary
appointed by the executive au-
thority for a long term or during
good behavior. Some advocates
of the appointive judiciary, how-
ever, lose sight of the fact that
this method of selection will not
necessarily eliminate politics from
the choice of the judiciary. Where
judges are appointed by Gover-
nors or mayors at the present
time, service rendered to the ap-
pointing authority, rather than fit-
ness, is apt to be the
determinating criterion in the ap-
pointment.

“There is no evidence,” states
the Seabury report, “which would
justify criticism of some of the
Magistrates and it is gratifying to
be able to say of them that, as far
as the investigation has shown,
they came by their offices under
circumstances suggesting no
nefarious political connections.
Of the other Magistrates, how-
ever, many testified that their ap-
pointment to judicial office was
the form in which their political
party expressed its ‘recognition’
for services previously rendered
to the ‘Organization.’ In practi-
cally every such case, the evi-
dence shows the applicant for
judicial office standing abjectly
and, figuratively, with his hat in his
hand, before the political district
leader, begging his recom-
mendation to Tammany Hall
which was recognized to be the
sine qua non. This evidence pre-
sents a situation which is a scan-
dal and a disgrace, as well as a
menace to the city of New
York."8

To avoid this difficulty of a
political selection by the ap-
pointing authority without regard
to fitness, many reform propos-
als divide the responsibility for
appointment between the execu-
tive and a nominating body. The
latter is to be some organization

such as a Judicial Council, Bar
association, committee of
judges, lawyers and laymen,
which presumably is acquainted
with the qualifications of the vari-
ous members of the Bar, and
which has an incentive to homi-
hate good judicial candidates. Its
function will be to choose a num-
ber of names of suitable candi-
dates for the judiciary from which
the Governor may make appoint-
ments. If an active, intelligent and
interested nominating body is
provided, it is quite likely that
good judicial material can be ob-
tained by this method of selec-
tion.

Whether these proposals will
be adopted, remains to be seen.
The one state, California, which
has made a change in its method
of selecting judges, has chosen
a somewhat different road. Cali-
fornia has tried to retain popular
control of the judiciary through
the election of judges, but to
eliminate the scramble for judicial
office which is part of the elec-
tive system in other states.>? Its
recent constitutional amendment
provides that Justices of the Su-
preme Court, District Court of
Appeal, and Superior Court may
file before the expiration of their
terms a declaration of candidacy
to succeed themselves. If this
declaration is not filed, the Gov-
ernor may nominate a suitable
person for the office. The names
of such candidates only, and no
others, are to appear on the bal-
lot at the general election. The
voters are called upon to answer
the simple question of whether
John Jones shall be elected to the
office for which he is a candidate.
If the voters refuse to elect John
Jones, it becomes the duty of the
Governor to appoint a suitable
person to the vacancy on the
bench, left by Jones’s failure to
get elected. At this point
California’s constitutional amend-
ment shows the influence of the
proposals discussed above. Ap-
pointments by the Governor, in

cases where the candidate has
not been elected, must be con-
firmed by a commission com-
posed of the Chief Justice of the
Supreme Court, the presiding jus-
tice of the District Court of Ap-
peal and the Attorney General.

This method of selecting the
judiciary is an undoubted im-
provement over the usual elec-
tive methods. It gives the people
some control over the determi-
nation of who their judges shall
be. At the same time it gives a
judge who has made a good
record a reasonable probability of
being returned to office without
the necessity of scrambling for
votes in competition with many
other candidates. Where the Gov-
ernor makes an appointment,
confirmation by the commission
should operate as some check
upon the appointment of unfit
candidates.
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Part I11, Chapter V11|

Problemsin the
Prosecution of Crime

The first step in a criminal
prosecution is to obtain juris-
diction over the person sus-
pected of committing the crime.
Jurisdiction may be had either
through the service of a sum-
mons or through arrest. The sum-
mons is a direction to the ac-
cused to appear in court to an-
swer the charge of crime on a
specified date. Arrest on the
other hand involves the actual
taking of the person accused into
custody by a police officer or by
a private individual. Both the sum-
mons and the warrant of arrest
may be obtained from a magis-
trate on complaint made to him
of the commission of an offense.
In England, it is completely within
the discretion of the magistrate
to use the summons or the war-
rant of arrest as a means of ob-
taining jurisdiction over the ac-
cused. In this country, the discre-
tion of the magistrate to use sum-
mons rather than arrest, as a
means of beginning a prosecu-
tion, is restricted within narrow
limits. The Ohio law for example
permits the magistrate to use the
summons rather than the warrant
of arrest only in misdemeanor

cases.! This provision of the Ohio
law is much more liberal than that
of other states, where the choice
between summons and arrest is
not even recognized for all
misdemeanors.?

Offenders are not always
obliging enough to wait until of-
ficers or private individuals obtain
warrants to arrest them or sum-
monses to bring them to court.
Police officers are therefore given
summonses in blank, which they
can issue on the spot when they
catch an individual committing cer-
tain minor offenses such as vio-
lations of the traffic laws. Private
individuals and police officers
also have certain rights of arrest
without a warrant. They may ar-
rest a man who commits a felony
in their presence. The police may
also arrest an individual without
a warrant where the felony is
committed outside their pres-
ence, if they have a reasonable
suspicion that the person ar-
rested has committed it. Even
where a felony has not actually
been committed, a police officer,
but not a private individual, has
the right to make an arrest with-
out a warrant where he reason-
ably suspects that a felony has

been committed and that the per-
son arrested has committed it.
The police officer, then, may le-
gally arrest an individual even
though he is mistaken both as to
the person and the character of
the offense, provided his mistakes
are reasonable. The private indi-
vidual may reasonably make a mis-
take as to persons, but he must
be sure that a felony has actually
been committed before he can
legally make an arrest without a
warrant.

The requirement as to rea-
sonableness of suspicion, as a
prerequisite to the exercises of
the power of arrest, is pushed to
absurd limits by many courts. An
arrest without a warrant cannot
be legally made even though the
arrested person is guilty of the
offense charged, if the officer
making the arrest did not act from
reasonable suspicion. “Curiously
enough,” writes Waite, “the guilt
of an arrested person has noth-
ing to do with the lawfulness of
an arrest. When the arrest is for
felony, the innocence of the ar-
restee does not make it unlaw-
ful, if the officer had reasonable
ground to believe him guilty. But
if the officer acted on ‘suspicion’



only, believing in guilt but with-
out sufficient ground for such
belief to satisfy his judges, the
arrest is not lawful, no matter how
guilty the arrested person may
prove to be.”3

A man carrying concealed
weapons, for example, may not
legally be arrested without a war-
rant, even though the weapons
are found on him, if the officer
was not justified in his suspicion
that the person arrested was car-
rying concealed weapons. This
rule of law permits guilty offend-
ers to escape punishment. In a
state which has the rule that evi-
dence illegally obtained cannot
be used at the trial, the weapon
found on the suspect could not
be used to prove his guilt, since
it was the product of an illegal
search. If the policeman was killed
while making the illegal search for
concealed weapons, the killer
might have his charge reduced
from murder to manslaughter
through the simple showing that
the attempted arrest and search
were illegal, or might even be ac-
quitted in states which permit a
man to kill if it is necessary to pre-
vent an illegal arrest.

Arrests on reasonable suspi-
cion are limited to felonies. Nei-
ther police officers nor private
individuals can arrest a man on
suspicion of having committed a
misdemeanor. At common law,
arrests without a warrant for
misdemeanors were limited to
breaches of the peace committed
in the presence of the private in-
dividual or the peace officer mak-
ing the arrest, but this rule has
been extended by statutes and
decisions of courts both in En-
gland and America. Most states
now provide that a police officer
may arrest any person who com-
mits a misdemeanor in his pres-
ence, whether or notitis a breach
of the peace.*But the private in-
dividual cannot, in some States,
make an arrest without a warrant
for a misdemeanor committed in
his presence, which is not a

breach of the peace. Thus a mo-
torist who comes upon a man at-
tempting to steal the spare tires
of his car cannot legally take him
into custody without a warrant
under this rule. Nor could a po-
liceman called by the motorist le-
gally make the arrest since the
misdemeanor, petty larceny, was
not committed in his presence.>

Although the law of arrest
may be unduly restrictive, arrest
is in fact very extensively used in
this country as a method of initi-
ating criminal prosecutions. An
arrest involves the physical tak-
ing of the accused in custody; he
suffers a grievous interference
with his personal affairs and is
subjected to disagreeable con-
tacts at the station house and a
certain amount of public dis-
grace. These consequences are
unavoidable where the accused
is charged with a serious crime,
and the possibilities are that he
will take flight as soon as he
learns that suspicion is directed
against him. It is also necessary
for the state to assure itself of
the person of the accused, where
he is without a domicile in the
community and is bound to it by
no business, social or family ties.
But a large proportion of the in-
dividuals arrested do not fall into
these categories. Most offenders
are charged with relatively minor
offenses. In Chicago from 1910
to 1921 for example, an average
of 106,560 arrests were made an-
nually by the police. Only 12.3 per
cent of these arrests were for
felonies. The balance were for
misdemeanors.® Many of those
arrested for misdemeanors were
permanent residents in the com-
munity. To arrest them when
charged with crime is to inflict
upon them a useless burden and
annoyance, as has been brought
out very well by the following
comments in the Cleveland Crime
Survey:

“The field of criminal justice in
the modern American state or city

has come to include ... a large
number of misdemeanors com-
mitted by persons who are per-
manent residents, engage regu-
larly and habitually in a lawful oc-
cupation, have respectable
friends in the city and a social sta-
tus worth preserving, and for
whom departure from the city
would be a greater punishment
than that provided by law for the
offense. Sunday ordinances, vio-
lations of health, smoke, building,
and nuisance ordinances, traffic
cases ... license ordinances are
examples of municipal misde-
meanors of this type. Health,
building and factory regulations,
laws regarding minors, license
laws, election laws, are examples
of state misdemeanors. The use
of the process of arrest in such
cases is a waste of effort and an
unnecessary drain on overbur-
dened resources.””

In part, the failure to use the
summons more extensively, i.e.,
a notice to appear on a specific
date, instead of the arrest as a
method of initiating prosecutions,
is owing to defects in the legal
rules. The laws of many states, as
we have seen above, restrict the
magistrates’ discretion in the
summons too narrowly. The pro-
visions of the law regarding ar-
rest date from an earlier period,
when regulatory statutes and
minor offenses did not have the
importance that they have in the
complex civilization of today. The
law has therefore continued to
require the same mechanism for
obtaining custody over offenders
in minor cases as in the more se-
rious crimes.

Ordinary police practices are
even more responsible than de-
fects in legal rules for a too ex-
tensive use of the power of ar-
rest. Where the law allows the
officer to choose between sum-
mons and arrest he will frequently
use the latter, though this may
not be justified by the circum-
stances. Even worse is the fact
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that the police arrest large num-
bers of individuals against whom
they cannot make any justifiable
charges. “All police reporters
know,” writes Hopkins, “that night
after night in virtually every city,
scores of individuals are run in’
without being charged with any
concrete offense or even with-
out being considered especially
connected with any offense.”® Of
80,000 persons whose arrests
were noted in the surveys of
criminal justice, 47.7 per cent
were released by the police or by
a magistrate without being
charged. Of 650,000 arrests com-
piled from a number of police
department reports, 44 per cent
were released without being
charged.? St. Louis, Chicago, and
New York are the worst offend-
ers.

The exercise of an extensive
right of arrest without a warrant
is not so serious in itself, if it is
limited to a mere right of capture
and is not made the basis of a
prolonged detention. The law has
therefore laid down the require-
ment that the individual arrested
must be taken before a magis-
trate without delay in order to cut
down to a minimum the inconve-
hience resulting from the arrest.
Unfortunately, legal rules are not
self-operating. Persons arrested
by the police in American cities
are not brought before a magis-
trate with a minimum of delay.
There is a persistent and wide-
spread practice of detaining pris-
oners two, three, four days and
even longer, before bringing
them before a magistrate or re-
leasing them. As Beeley states, “A
not uncommon practice is to de-
tain a suspect or offender with-
out booking him. Such a practice
is, of course, illegal. It is often
done in order to ward off coun-
sel, service of the habeas corpus
writ, newspaper reporters, etc.,
until after the police and the pub-
lic prosecutor have had time to

collect the evidence in the case
or to extort a confession. Ac-
cused persons and suspects are
sometimes thus held incommuni-
cado for days. In the process of
losing them from lawyers, friends,
bondsmen, etc., the police may
take such persons to half a
dozen different police sta-
tions.”’0 This practice is not con-
fined to Chicago. It exists in other
American cities. In Detroit, the
practice known as “sending a man
around the loop” is precisely the
process described in Chicago of
shifting a man around from one
station house to another. Fre-
quently, the individual is not even
booked on the blotter of the sta-
tion house as arrested.

As Waite clearly points out,
this illegal detention of suspects
by the police is not always -with-
out “some modicum of social jus-
tification.” As we shall see pres-
ently, it is the duty of the magis-
trate at the preliminary examina-
tion to determine whether the
police have sufficient evidence of
guilt to justify holding the ac-
cused for trial. The police, there-
fore, if they are to obey the law
as to bringing an individual before
a magistrate immediately after an
arrest, should not arrest a sus-
pect until they have enough evi-
dence which if uncontradicted will
prove his guilt. But it is frequently
necessary to arrest a suspect
before evidence of guilt has been
gathered. In cases of gangster
crimes, unless a suspect is ar-
rested immediately, he may go
into hiding and may never be
taken. To bring him before a mag-
istrate without sufficient evi-
dence against him would cause
his discharge. To hold him at the
police station, without bringing
him before the magistrate, would
enable his lawyers to have him
freed on a writ of habeas corpus.
The police may therefore disre-
gard the law and hide their sus-
pect in a hotel room, until they
have had a sufficient opportunity
to test their suspicions.!!

When the suspect is com-
pletely within the power of the
police, it is easy for them to ap-
ply the protracted questioning
and violence for the purpose of
extorting admissions and confes-
sions, which have come to be
known as the “Third Degree.” This
detention, questioning and vio-
lence are clearly illegal. The privi-
lege against self-incrimination is
a fundamental constitutional right.
An accused person cannot be
compelled to give testimony
against himself. He may, if he
chooses, remain silent from the
moment of his arrest to the time
of his trial, no matter how
overwhelming the evidence is
against him. So far does the law
go in protecting an accused, that
in most states, comment may not
be made at a trial on the refusal
of the accused to take the stand
and to testify. Admissions and
confessions may be admitted in
evidence against an accused if
freely given, but no admissions
and confessions obtained by du-
ress, force and violence may be
used against an accused. Never-
theless, extorted admissions and
confessions are advantageous to
the police. The trial judge may not
believe the accused when he
objects to the admission of a
confession on the ground that it
was obtained by third-degree
methods. The confession will,
therefore, be used against the
accused and may be the decisive
factor in bringing about his con-
viction. Even if the admissions and
confessions obtained by third-
degree methods are excluded at
the trial, they still are advanta-
geous to the police, since they
provide excellent leads for the
collection of independent evi-
dence of guilt.

The advantages to the police
of compelling a prisoner to talk
are such that the constitutional
right of freedom from self-incrimi-
hation is looked upon as an im-
pediment to a successful repres-
sion of crime. In actual police



practice, therefore, it is often cyni-
cally and frankly disregarded. As
one chief of police whose depart-
ment had a reputation for obtain-
ing an exceptional number of
confessions put it:

“If | have to violate the Con-
stitution or my oath of office, I'll
violate the Constitution.... A po-
liceman should be free as a fire-
man to protect his community.
Nobody ever thinks of hedging
the fireman about with a lot of
laws that favor the fire.... Shysters
have turned the Constitution into
arefuge for the criminal. ... I'm
going to protect the community.
If in so doing | make a mistake
and trespass on somebody’s
rights, let him sue.”!?

Many cases in which third-
degree methods have been used
to obtain confessions have come
before appellate courts.

One of the best known of
these cases is that of Wan v.
United States.!3 The defendant,
Wan, was suspected of the mur-
der of three Chinamen, who had
been found dead in Washington,
D.C. He was arrested in New
York, brought to Washington, held
incommunicado in a hotel room
for eight days, and questioned
almost continuously night and
day, despite the fact that he was
sick in bed at the time of his ar-
rest and remained sick during all
the period of questioning. He was
at last formally arrested and
taken to a police station on the
ninth day after his apprehension.
The questioning continued until
the thirteenth day, when Wan was
visited for the first time by the
chief medical officer of the jail. The
latter found Wan so exhausted
mentally, as not to know what he
was signing. Prior to this visit, Wan
had signed a stenographic report
of an interrogation which con-
tained a full confession. He had
also made four oral statements
admitting his guilt. These admis-
sions and confessions had been
admitted in evidence against Wan
at his trial for murder. Wan was

convicted of murder, but the Su-
preme Court threw out the con-
viction on the ground that “the
testimony given ... left no room
for a contention that the state-
ments of the defendant were, in
fact, voluntary. The undisputed
facts showed that compulsion
was applied.”

In the recent case of Brown
v. Mississippi, three negroes
were convicted of murder. Aside
from their confessions, there was
no evidence sufficient to warrant
the submission of the case to
jury. The confession of one de-
fendant was obtained by hanging
him by the neck and whipping him
until he made the necessary ad-
mission. The other two de-
fendants had their backs cut to
pieces by a leather strap with a
buckle on it, until they confessed.
The record of their treatment,
stated the Court, read “more like
pages torn from some medieval
account than a record made
within the confines of a modern
civilization which aspires to en-
lightened constitutional govern-
ment.” Nevertheless, the highest
court of Mississippi sustained the
conviction of these negroes, two
judges dissenting.'* The Su-
preme Court, however, reversed
the conviction on the ground that
due process of law guaranteed
to these negroes by the 14th
Amendment had been denied
them. “It would be difficult,” states
the Court, “to conceive of meth-
ods more revolting to the sense
of justice than those taken to
procure the confessions of these
petitioners, and the use of the
confessions thus obtained as the
basis for conviction and sentence
was a clear denial of due pro-
cess.”15

The police must eventually
bring the person arrested before
a magistrate, if they wish any ac-
tion on the charges against him.
If the offense charged is one
which the magistrate has jurisdic-

tion to try, he can proceed to
hear and decide the case himself,
but most offenses beyond the
grade of misdemeanors are not
usually tried in the inferior courts.
In such offenses, the role of the
magistrate is limited to holding a
preliminary examination.

At this examination, or hear-
ing, the magistrate must inform
the accused of the nature of the
charges against him and of his
right to the assistance of coun-
sel during the proceedings. He
must allow the accused a reason-
able time in which to send for
counsel and has the power to
summon witnesses either for the
prosecution or for the defense.

The hearing begins with an
examination of the witnesses for
the prosecution. As the county
prosecuting attorney usually has
no representative in the inferior
courts, this examination is con-
ducted by the arresting officer,
some other representative of the
police department, by counsel for
the complaining witnhess, or by
the magistrate himself. The de-
fendant or his counsel have the
right to cross-examine these wit-
nesses. When the examination
and cross-examination of the wit-
nesses for the prosecution are
finished, the magistrate must in-
form the defendant that he has
the right to make an unsworn
statement concerning the
charges against him. This state-
ment is designed to enable the
accused to answer the charges
and to explain the facts alleged
against him. He may however
refuse to make such a statement.
This refusal cannot be used
against him at the trial. After the
statement has been made or
waived the accused may, in most
states, if he so desires, be sworn
and give testimony in his own
behalf. Any witnesses produced
by him must be sworn, examined
and cross-examined All the testi-
mony of the witnesses for the
prosecution and for the defense
must be reduced to writing.

97



98

After the magistrate has
heard all the evidence, it is his duty
to discharge the defendant if it
appears either that an offense
has not been committed, or, if it
has been committed, that there
is no probable cause to suspect
the accused. If it appears, how-
ever, that an offense has been
committed and that the accused
is the probable culprit, it is the
duty of the magistrate to hold the
accused to answer for the of-
fense. The magistrate will then fix
the amount of bail, if the offense
is bailable, or commit him to jail
to await trial. It is also the duty of
the magistrate to take the nec-
essary steps to insure the pres-
ence of material witnesses at
later stages of the proceedings.
All the papers resulting from the
preliminary hearing are transmit-
ted to the clerk of the court hav-
ing jurisdiction over the offense.

This short description of
the procedure at the preliminary
hearing indicates that it is de-
signed to achieve certain im-
portant objectives in criminal jus-
tice administration. In the first
place, it is possible for the defen-
dant to have the case against him
dropped quickly and without
much publicity at the preliminary
hearing, if the charges against him
are not well founded. This is ad-
vantageous to the state as well
as to the defendant. The state
avoids the necessity of holding
an expensive trial where there is
insufficient justification for it. If
the magistrate finds probable
cause and binds the accused
over for trial, he can take the nec-
essary steps to insure the pres-
ence of the accused at later
stages of the procedure by fix-
ing the amount of his bail. A per-
manent record is made of the tes-
timony of witnesses before they
have had a chance to forget or
to be tampered with. The magis-
trate may also take the necessary
steps to insure the presence of
witnesses at the trial.!®

Statistics indicate that a con-

siderable proportion of felony
cases never get beyond the
stage of the preliminary hearing,
which shows the percentage of
felony prosecutions eliminated by
the courts of preliminary hearing
in a number of jurisdictions. This
is evident from the following
table:”

New York City (1926) 58.7%
4 |large Pennsylvania cities 74.4%

Chicago and Cook County
(1926) 48.5%

New York upstate cities over
100,000 population (1926)
58.1%

Cleveland (1919) 26.2%
St. Louis (1923—24) 28.0%
Baltimore (1927) 27.7%
Milwaukee (1926) 17.4%

Cincinnati (1925—26) 54.6%

Jackson County, Mo. (Kansas
City) 50.6%

A Grand Jury indictment may
still be obtained even though the
case has been dismissed at a pre-
liminary hearing. In practice, how-
ever, the dismissal of the pros-
ecution at the preliminary hear-
ing is usually final.

Since so large a proportion
of felony cases are eliminated at
the preliminary hearing, it is of the
greatest significance to criminal
justice administration that the
preliminary hearing be conducted
under conditions guaranteeing
an efficient performance of du-
ties, but descriptions of the infe-
rior courts in action show that
such guarantees are usually ab-
sent. The inferior courts are trial

courts for misdemeanor case; as
well as courts of preliminary ex-
amination for felony cases, and in
large urban centers are usually
swamped under the necessity of
disposing of large numbers of
petty offenses. Under the pres-
sure of business, all offenses
tend to receive the same casual
consideration precluding careful
sifting of the facts or intelligent
disposition. Order, decorum, and
the general atmosphere of these
courts leave much to be desired.
The whole procedure in the pre-
liminary hearing has been con-
demned as “a mockery of law ad-
ministration.”'8 Descriptions of
typical courts in action show that
this sharp condemnation is justi-
fied. The operation of one of the
branches of Chicago’s Municipal
Court, the Harrison Street court,
is described as follows:

“This is, next to the Boy’s
Court, the most important branch
of the criminal .....

“It is housed most inad-
equately, considering the busi-
ness that it must dispose of.
When the court is in session in
the morning, the room is
crowded almost to suffocation.
The noise is very great. On one
side of the room is a runway
fenced in by wire which, in a very
inadequate way, separates the
prisoners coming from their cells
from the people in the room.
There is no reason why commu-
hication cannot be carried on
between prisoners and visitors,
and articles passed through from
the latter to the former. The sec-
tion before the bench is jammed
with policemen, lawyers, bonds-
men, reporter, detectives, visi-
tors, curious and genuinely inter-
ested-men, women and children,
young and old, rich and poor, vi-
cious and innocent. The bailiffs
during the entire session of the
court go through the ineffective
motions of seeking a better or-
der. They are constantly rapping
for order and pleading with the



mob to move back from the
bench and open the way to the
bull pen.

“Benches are provided for
those who have legitimate busi-
ness in court, but usually no one
is sitting on them. For self-pro-
tection and in order to see and
hear better, people prefer to
stand. The smoke is always thick.
There is much laughing, loud talk-
ing, whispering and expectora-
tion. At times the noise rises to
almost deafening proportions,
due to the shuffling about and the
loud shouts of the bailiff and the
pounding of the gavel and the
remarks of the bystanders and
efforts of the judge to elicit in-
formation from reluctant wit-
nesses. It is probable that many
cases are dismissed for want of
prosecution, because the com-
plaining witness fails to hear the
case called. In the anteroom and
court room are posted many
warning signs stating that no loi-
tering will be permitted and that
persons found guilty of this or-
der will be prosecuted, but we
have failed to see any indication
of the actual enforcement of this
rule.”1?

A long step forward has been
taken in New York City in the di-
rection of improving the prelimi-
nhary hearing. In the three bor-
oughs of Manhattan, Bronx and
Brooklyn, specialized “felony
courts” have been created in con-
nhection with the Magistrates’
Court.2% All defendants charged
with felonies or certain misde-
meanors, within these boroughs,
must be brought before these
courts for the preliminary ex-
amination, and not before the
magistrate who had territorial ju-
risdiction over the offense. This
makes possible an elimination of
the confusion of petty offenses
and major offenses, with each
receiving the same superficial
consideration, which is the vice
of the inferior courts in the
disposition of preliminary hear-

ings in other cities. At these
specialized felony courts, the
magistrate is not overwhelmed
by the pressure of petty cases;
he can, therefore, give to pre-
liminary hearings the care and the
attention which they ought to
receive. The creation of special-
ized “felony courts” centralizes
responsibility and makes a much
more effective supervision of the
preliminary hearing possible. It is
much easier to secure the dis-
missal of cases through the use
of improper influence when they
come before a large number of
magistrates holding court in dif-
ferent parts of a city than where
all cases come before a single
magistrate working in one court,
under the continuous scrutiny of
the newspapers.

When a man is charged with
acrime, arrested and held for trial,
he has in most states a constitu-
tional right to release on bail
pending trial. This right is granted
to an accused person for all of-
fenses, except capital crimes
“when the proof is evident or the
presumption great.” Thus when a
man is bound over at the prelimi-
nhary examination, or when he is
arrested and brought before a
magistrate and not tried immedi-
ately, it is the duty of the magis-
trate to fix the amount of bail,
which if produced will necessitate
his release from custody. Bail is
the security which guarantees the
appearance of the accused to
answer the charges against him
and his submission to the orders
and process of the court which
will try his case. The amount of
bail that may be required rests
within the sound discretion of
the magistrate. He may not, how-
ever, demand excessive bail. In
fixing the amount of bail as a con-
dition of release from custody,
the court ought to consider “the
hature of the offense, the pen-
alty of the offense, the probabil-
ity of the willing appearance of

the defendant or his flight to
avoid punishment, the pecuniary
and social condition of the defen-
dant and his general reputation
and character, and the apparent
strength of the proof as bearing
upon the probability of convic-
tion.”?!

Bail does not necessarily have
to be demanded as a condition
of release from custody. A mag-
istrate can release a man on his
own recognizance, i.e., on his
unsecured promise to appear
and to submit himself to the pro-
cesses of the court. This mode
of release from custody should
be used m cases where the na-
ture of the charge and the char-
acter of the defendant are such
that there is little likelihood of the
defendant’s non-appearance at
later stages of the proceeding.

Insufficient use is made of the
process of release on one’s own
recognizance by American
courts. As we have seen, most
persons who are arrested are
charged with relatively minor of-
fenses. Most of them live in the
jurisdiction in which the arrest
was made and are not habitual or
professional criminals. A large
proportion have no criminal
records. Few of them would run
away rather than face the conse-
quences of their arrest. They
could safely be released on their
unsecured promises to appear
when wanted. Unfortunately, bail
is usually exacted as a condition
of release. In Chicago, for ex-
ample, Beeley writes that about
three-fourths of all persons ac-
cused of crime are first appre-
hended, then taken to the police
station, and later are released on
bail or detained in the lockup
pending arraignment in court.?2

The insistence on bail as
a condition of release from cus-
tody has resulted in two serious
abuses. First, many defend ants
who are good risks so far as their
appearance in court is concerned
and who cannot raise the amount
of security required are need-
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lessly imprisoned pending trial.
Beeley estimated that 28 per cent
of the prisoners held in the Chi-
cago jail were in this category.?3
Another by-product of the exces-
sive insistence on bail is the pro-
fessional bondsman. Many
people arrested for crime do not
have friends or relatives with the
hecessary property who are will-
ing to act as sureties upon their
bail undertakings. They can, how-
ever, usually find in every large
urban court some professional
bondsman who will willingly pro-
vide their bail for a consideration.
The price is guided by the prin-
ciple of what the traffic will bear.
“Itis not at all uncommon, writes
Moley, “for a bondsman to exact
twenty per cent or more of the
amount of the bond as a fee.
Cases are known where such
exactions have been made from
relatives of the accused who
could ill afford such an excessive
charge.”24

The Seabury Report points to
similar abuses in New York. “The
bail bond business, as it now ex-
ists, is a scandalous and unnec-
essary evil. Overcharging has
been the rule rather than the ex-
ception. Not only has the inde-
pendent bondsman ruthlessly
extorted from unfortunate defen-
dants rates far above that pre-
scribed by law, but the field
agents of these brokers or bond-
ing companies under state super-
vision have, in many instances,
overcharged.”?>

The state does not usually
gain any added security that the
defendant will appear at his trial
from the fact that a professional
bondsman puts up his bail. Al-
though many different courts and
agencies can accept bail, they
have failed to provide for an in-
terchange of information on bail
bonds and they usually do not
make investigations into the
value of property offered as se-
curity. This has made it possible
for professional bondsmen to
pledge property far in excess of

its value, to put up the same prop-
erty as collateral for many differ-
ent bonds, and even to pledge
property which they do not own.
One of the professional bonds-
men whose record was examined
by Moley in Missouri, for example,
had real estate which was valued
at $24,100 with a mortgage on it
of $31,500. Yet he was permitted
to become surety in one year on
bonds aggregating $670,295. His
compensation on these bonds
was estimated as between
$33,000 and $100,000.%% Even
where good collateral is put up
to guarantee the bail undertak-
ing, it does not profit the state
where the defendant “jumps bail,”
since little attempt is made to
collect forfeited bail bonds. “Bail
bonds are forfeited with great
ease,” writes Bettman, “but the
forfeitures are set aside to an ex-
cessive degree. In only a com-
paratively small proportion of for-
feited ‘bonds is judgment en-
tered. An absurdly small percent-
age of the judgments are col-
lected.”?”

One of the worst features of
the constitutional guarantee of
freedom on bail, as a matter of
right for all except capital of-
fenses, is its lack of selectivity.
First offenders and professional
criminals are equally entitled to
claim this right. Even though a
judge may know that a man will
probably continue his criminal
pursuits when released, he has
no discretion but to order his
release from jail, if the amount of
bail demanded is furnished.
Judges can of course make it dif-
ficult for professional criminals to
secure their freedom, by demand-
ing high bail and by rigorously
scrutinizing the value of the
property offered as security and
the person of the surety, but lax
administration even in this field,
has frequently resulted in bail
being merely a device to “spring”
dangerous offenders from jail. A
case in point is that of Charles
Hoffman, noted by the Massachu-

setts Special Crime Commis-
sion.?8 Hoffman was arrested and
indicted in Boston for armed rob-
bery. He was also indicted in Cam-
bridge for another robbery com-
mitted in that city. Hoffman had
committed these crimes after his
escape from the New Jersey
prison farm, where he had been
serving 10-15 years for robbery.
Bail on the Boston indictment was
fixed at $40,000 and bail on the
Cambridge indictment at $20,000.
When Hoffman left the Cambridge
jail to stand trial on the Boston
indictment, no record was sent
to the Boston jail of the fact that
he had been held for $20,000 bail
in Cambridge. Nor was a fugitive
warrant lodged against him, al-
though it had been sent by the
New Jersey authorities to the
Cambridge district attorney and
to the Boston police. Only
$40,000 bail, therefore, stood
between Hoffman and his release.
This was provided by a notorious
bondsman who put up as secu-
rity premises which he did not
own. The same bondsman was
already in default on other mat-
ters, in substantial amounts. But
no investigation was made of the
property offered as collateral for
Hoffman’s bail, or of the status of
his bondsman, and Hoffman ob-
tained his release from jail. Five
days after his release he hijacked
atruck load of valuable merchan-
dise. He did not appear when his
case was called for trial in Bos-
ton, for he was apparently en-
gaged on that day in the holdup
and murder of an aged inventor
in Cambridge.

Some years ago, the writer
studied the administration of jus-
tice in France, Germany and ltaly.
None of these countries devel-
oped such evils in connection
with the release of prisoners from
jail pending trial as exist in this
country. A difference in legal pro-
visions is largely responsible for
the better record of continental
countries. A distinction is made
between the first offender



charged with a minor offense and
the habitual or professional crimi-
nal. Since it is not likely that the
former will run away rather than
face trial, the law provides that
they are entitled to provisional
release as a matter of right, with-
out the necessity of putting up
bail. Thus far, fewer bail bonds
need to be written than in this
country and there is much less
need for the professional bonds-
man. Habitual and professional
criminals are denied any right to
release either with or without
bail, and may be held in jail pend-
ing trial. This provision makes
unlikely any European counter-
parts to the Hoffman case.

It is coming to be realized in
this country, that dangerous of-
fenders should not be released
on bail to pursue their careers of
crime. Thus the Model Code of
the American Law Institute pro-
vides that where the accused is
charged with murder, treason,
arson, robbery, burglary, rape, kid-
napping or offenses punishable
by life imprisonment, bail is a mat-
ter of discretion and not a mat-
ter of right. It is also a matter of
discretion where the accused has
(a) previously been convicted of
any of these offenses, and (b)
when taken into custody, was
out on bail charged with any of
these offenses, and (c) if previ-
ously released for any of these
offenses and there was a breach
of the undertaking.2® These pro-
visions make it possible for a
judge to refuse to release dan-
gerous offenders, provisionally
on bail. Similar rules, however,
should be laid down for other
types of offenders. A pickpocket,
professional thief, professional
swindler, is as bad a risk from the
point of view of continuing his
criminal career while on bail, as a
holdup man or a burglar. It should
therefore be possible to keep
these types of offenders in jail
pending trial, as is done by Euro-
pean countries. The latter give
the judge full discretion to grant

or refuse provisional release in all
serious crimes, or to prohibit it
entirely for habitual and profes-
sional criminals.

In about half the states of this
country, and in Federal prosecu-
tions, a defendant cannot be
brought to trial in a felony case
unless the Grand Jury passes
upon the accusation and votes
an indictment. “No person shall
be held to answer for a capital or
otherwise infamous crime unless
on a presentment or indictment
of a Grand Jury,” reads the Fed-
eral Constitution. The Grand Jury
usually consists of not more than
twenty-three nor less than
twelve laymen.30 After it has
been empaneled and sworn, it is
charged by the court with re-
spect to its duties. These involve
an inquiry into all offenses com-
mitted within the territorial
jurisdiction of the court. The
prosecutor brings before this
body those accusations which
have already been heard by a
magistrate in the preliminary hear-
ing and in which the accused has
been bound over. The prosecu-
tor may also have the Grand Jury
pass upon accusations which he
makes directly, and the Grand Jury
may, without waiting for action by
the prosecutor, inquire into of-
fenses on its own motion. The
vast majority of cases, however,
are brought before the Grand Jury
by the prosecutor on his own ini-
tiative or after the prisoners have
been bound over by the magis-
trate at the preliminary hearing.
A recent study of 7,414 cases
shows that only 353 or 5 per cent
were initiated by the Grand
Jury.3!

In bind-over cases and cases
initiated by the prosecutor, the
charges against the accused are
contained in an indictment, which
will form the basis of his trial if it
is voted by the Grand Jury. It is
the duty of the Grand Jury to test
the sufficiency of these charges.

For this purpose, an ex parte,
secret hearing, is held. The only
persons who have the right to be
present are the prosecutor, the
stenographer, the witness under
examination, and an interpreter if
necessary. No persons except
the Grand Jurors may be present
while they are deliberating and
voting. The prosecutor, if he
wishes the indictment voted,
brings before the Grand Jury suf-
ficient witnesses to convince this
body that the accused is probably
guilty of the charges against him.
The Grand Jury has the right to
hear witnhesses for the defense,
but rarely exercises its right to
do so. After all the evidence is
presented to the Grand Jury, it
deliberates in secret as to
whether it will vote or reject the
indictment. It will “true bill” the in-
dictment if it believes that there
is probable cause to believe the
defendant guilty of the charges
against him; twelve votes out of
twenty-three in favor of finding a
true bill are sufficient to vote the
indictment.3?

Many states have dispensed
with the Grand Jury stage of the
procedure, as described above,
for the ordinary run of criminal
cases. Defendants in these
states are tried on informations,
filed by the prosecutor, without
prior action by the Grand Jury.
There is an increasing body of
opinion that favors the extension
of this system to the states
which still retain the Grand Jury
with all its traditional powers, “All
offenses heretofore required to
be prosecuted by indictment may
be prosecuted either by indict-
ment or by information,” reads a
provision of the Model Code of
Criminal Procedure, of the Ameri-
can Law Institute.33

Dispensing with the Grand
Jury eliminates one of the
sources of waste, duplication and
inefficiency in the criminal pro-
cess. In the first place, the Grand
Jury has long ceased to perform
its function of securing the inno-
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cent against arbitrary, oppressive
and malicious accusations. It is a
little difficult to see where there
is any protection for an accused
in a secret procedure which
brings only witnesses for the
state before the Grand Jury.
Moreover, authoritative commen-
tators agree that the Grand Jury
is largely a rubber stamp for the
prosecutor. As Dean Morse, who
made an excellent survey of the
Grand Jury system, points out:

“There are undoubtedly
some instances when Grand Ju-
rors function independently and
exercise initiative and freedom of
judgment, but the writer has
come to the conclusion, which he
believes amply supported by the
data presented in this survey,
that Grand Juries are likely to be
a fifth wheel in the administration
of criminal justice in that they
tend to stamp with approval and
often uncritically, the wishes of
the prosecuting attorney.” 34 A
similar opinion is expressed by
Healy. “Every prosecutor knows,
and every intelligent person who
ever served on the Grand Jury
knows, that the prosecuting of-
ficer almost invariably completely
dominates the Grand Jury Heiis
accorded the right to interrogate
the withesses; he may to a large
extent determine the witnesses
who shall be summoned. This is
a completely effective power,
because when an indictment fails
to be returned in a given case, it
is usually because there is not
sufficient evidence, and if the
State’s attorney is not sufficiently
diligent in producing the neces-
sary withesses, an indictment can
scarcely be expected. Thus he
may exercise a powerful and con-
clusive and irrevocable power of
veto without anything to inter-
fere at all, simply by failing to pro-
duce the witness necessary to
convince the Grand Jury that an
indictment should be returned.
He can usually determine the or-
der of the cases to be consid-

ered. He can by the phrasing of
his questions elicit the type of
information he wants the Grand
Jury to hear. If a lay member of
the Grand Jury attempts to ex-
plore the recesses of a case on
his own account, the State’s at-
torney can easily, if he so desires,
make the effort of such an ama-
teur appear to the other mem-
bers of the Jury fruitless and
pointless. He can usually awe
most of the members of the
Grand Jury by his superior knowl-
edge of the criminal law. His domi-
hation of the sessions is practi-
cally complete.”35

Under these conditions, it is
usually possible for the prose-
cutor to obtain any indictments
that he wishes.

The prosecutor may, how-
ever, use his power over the
Grand Jury to have indictments
thrown out. In many cases the
prosecutor may want to block
the proceedings against a particu-
lar accused, but may not wish to
take the responsibility for doing
so. If the Grand Jury fails to vote
a true bill, the onus for quashing
the proceedings can be shifted
to it. Since the prosecutor largely
controls which witnesses are to
be heard and the subjects on
which they will be examined, it is
not very difficult for him to ob-
tain the desired result. In the no-
torious Drukman case, the Dis-
trict Attorney was accused of fail-
ing to show a check to the Grand
Jury which allegedly established
a motive for the murder. The
three defendants in that case
were practically caught in the act,
arrested, brought before a mag-
istrate, held for the Grand Jury
and released on the latter body’s
failure to find an indictment for
murder. A special Grand Jury had
to be empaneled and a special
prosecutor appointed before the
defendants were indicted and
convicted of murder.3® (See also
page 54.) Charges were filed
against the District Attorney be-
cause of his conduct of the case,

but he was exonerated by the
Governor.

The requirement of action by
the Grand Jury as preliminary to
trial is one of the main causes of
delay in the prosecution of crime.
In urban centers, there are
monthly sessions of the Grand
Jury; in rural areas, the Grand Jury
is called together much less fre-
quently-two, three, or four times
a year. A defendant bound over
for action by the Grand Jury, be-
tween sessions, may have to wait
a considerable length of time be-
fore a vote is taken on the indict-
ment. In a study made in Oregon,
the time between bind-over and
Grand Jury disposition ranged
from zero to 194 days, with the
median, 20.17 days. In New York
the median time interval ranged
from 14 days in New York City to
59 days in other large cities of
the State. In lllinois the interval
was 13-37 days.3” This delay mili-
tates against successful prosecu-
tions. In the lapse of time be-
tween the preliminary examina-
tion and the Grand Jury hearing,
withesses disappear, suffer lapse
of memory, or leave the state.
These contingencies are espe-
cially likely to occur if the wit-
nesses are hostile or reluctant to
testify. The delay increases the
opportunities for approaching
witnesses and influencing them
either by money or by threats.
Even a complaining witness, in the
interim between preliminary ex-
amination and trial, may be influ-
enced by cash, or by fear, to
change his testimony. While this
delay may be highly favorable for
a guilty defendant, it increases
the burden of the poor but inno-
cent accused. For the defendant
who cannot raise bail, the re-
quirement of a Grand Jury hear-
ing merely increases the time he
must spend in jail awaiting trial.

Delay is especially harmful
where a man wishes to plead
guilty. Frequently, a defendant
knows that the case against him
is so strong that it is better to



plead guilty in the hope that he
will thereby win more favorable
treatment as to the penalty, but
indictment by the Grand Jury is still
hecessary, unless the state has
special provisions for waiving the
Grand Jury hearing. In the inter-
val between the bind-over and
the Grand Jury hearing, the defen-
dant may change his mind about
pleading guilty, in which case the
state will be put to the necessity
and the expense of trying him,
whereas if the case could have
been brought up for final dispo-
sition shortly after the preliminary
examination, conviction could
have been entered on a plea of
guilty.

Prosecution by information
avoids the duplication, delay, and
evasion of responsibility which is
inherent in the Grand Jury system.
The accused is protected against
malicious or unfounded accusa-
tions by his right to demand a
preliminary examination of the
charges before a magistrate. If
the magistrate binds the accused
over, he may be put down for trial
as soon as the prosecutor files
his information. If the prosecutor
does not wish to go ahead, he
will file no information. The re-
sponsibility for taking this action
will then rest squarely on him. He
will not be able to pass the re-
sponsibility to the Grand Jury.

The arraignment of the ac-
cused follows the voting of the
indictment or the filing of the in-
formation by the prosecutor. This
involves the reading of the
charges to the accused by the
clerk of court in the presence of
the judge. The accused is asked
whether he is guilty or not guilty
of the charges alleged against
him. A large proportion of the
defendants enter a plea of guilty
at this stage of the procedure. In
fact, most convictions in criminal
cases are on pleas of guilty. This
is clearly demonstrated by the

following table of convictions in cases coming before courts of gen-
eral criminal jurisdiction in the 25 states which reported statistics to
the Census Bureau for 1934. Of all the defendants who were con-
victed in these states, 3 out of every 4 pleaded guilty. In 18 states, 8
or more of every 10 defendants convicted, pleaded guilty to the
charges against them.

(Compiled from Bureau of the Census Judicial Criminal Statistics 1934,
Table 38, 32.)

Number of

Defendants  Number of Per cent

Convicted of Defendants Pleaded

Offense Who Pleaded Guilty

Charged Guilty
Connecticut 1,249 1,148 91.9
lowa 2,404 2,208 91.8
New Hampshire 374 333 89.0
Minnesota 2,513 2,220 88.3
Oregon 876 768 87.7
North Dakota 780 681 87.3
Arizona 563 488 86.7
Wisconsin 17,035 14,661 86.1
South Dakota 773 663 85.8
Montana 469 402 85.7
Michigan 4274 3,658 85.6
Washington 1,286 1,087 84.5
Wyoming 244 206 84.4
Kansas 1,999 1,656 82.8
Ohio 5,818 4,792 82.4
New Jersey 6,487 5,290 81.5
District of Columbia 1,196 971 81.2
New Mexico 702 562 80.1
Colorado 1,220 973 79.8
Idaho 277 218 78.7
California 7,570 5,858 77.4
Missouri 3,389 2,544 75.1
Nebraska 1,409 1,048 74.4
Utah 302 192 63.6
Pennsylvania 29,702 18,064 60.8

92,911 70,691 76.1

It may come as a surprise to the layman that so large a proportion
of defendants plead guilty. It would seem to be an obvious advantage
for a defendant to test an accusation and take his chances of defeat-
ing it at the trial. The plea of guilty however has come to have definite
advantages for the offender. Where there is a strong likelihood that
he will be convicted, the experienced criminal attempts to strike a
bargain with the prosecutor. He offers to plead guilty in return for a
short sentence. Prosecutors favor pleas of guilty since the uncer-
tainty, expense and work incidental to jury trials are avoided. A plea
of guilty, moreover, is entered as a conviction and the efficiency of
the prosecutor’s office is usually judged by the number of convic-
tions it has obtained. Technically, the prosecutor can give no assur-
ances as to what sentence will be imposed by the judge, but judges
depend upon prosecutors for information about cases coming be-
fore them. In urban centers, moreover, judges are aware that unless a
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substantial proportion of the
cases are disposed of through
pleas of guilty, the judicial ma-
chine will be swamped under the
pressure of cases to be tried.
They are, therefore, inclined to
ratify the agreement entered into
between the prosecutor and the
defendant.

Thus the sentence which is
actually imposed as the result of
a plea of guilty will depend upon
such factors as the strength or
weakness of the state’s case, the
ability with which it has been pre-
pared, the congestion of the trial
court docket and the bargaining
abilities of the prosecutor and of
defense counsel. Such variables
permit manipulation, so that the
sentence agreed to may bear no
just relation to the gravity of the
crime or the dangerousness of
the offender.

“We found many cases in
which the plea accepted, and pun-
ishment inflicted, seemed trivial in
comparison to the magnitude of
the crime committed,” states the
lllinois Crime Survey. In armed
robbery cases, for example,
where the penalty was 10 years
to life, pleas of guilty were com-
monly found to ordinary robbery
punishable by three to twenty
years, to grand larceny with a
penalty from one to ten years and
even to petit larceny whose pun-
ishment was one year in the jail
or workhouse and a fine of
$100.38

Where a plea of not guilty is
entered at the arraignment, the
defendant is usually entitled to a
trial by jury to decide the charges
against him. Trial by jury is one of
the most outstanding features of
the Anglo-American legal system.
Itis one of the fundamental guar-
antees of the citizen and is in-
scribed in state and Federal Con-
stitutions. “The trial of all crimes,
except in cases of impeachment,
shall be by jury,” “In all criminal
prosecutions the accused shall

enjoy the right to trial by jury,”
“The right to trial by jury shall re-
main inviolate,” read some of
these provisions. But absolute as
these guarantees of jury trial ap-
pear, they were never intended
to cover every violation of the
criminal laws. Long before the
American Revolution the English
Parliament, faced with the practi-
cal problem of enforcing large
numbers of regulatory acts, au-
thorized trials before justices of
the peace for such offenses. Simi-
larly, in the Colonies, many petty
offenses were not subject to jury
trial. Constitutional provisions
guaranteeing trial by jury must
therefore be interpreted in the
light of this English and Colonial
experience. No right to a jury can
be claimed in offenses which
were tried summarily at the time
the provisions were adopted.
Thus vagrancy, disorderly con-
duct, drunkenness, violation of
Sunday laws and municipal ordi-
hances, and a wide variety of
other petty misdemeanors, may
be tried without a jury. Appellate
courts have also permitted trial
without jury for new offenses
similar to those triable sum-
marily.39

Nevertheless, courts have
guarded the privilege of trial by
jury rather jealously. They have
looked with suspicion upon leg-
islative attempts to deprive defen-
dants of jury trials. The United
States Supreme Court, for ex-
ample, would not permit a defen-
dant charged under a District of
Columbia statute with reckless
driving and subject to a penalty
of thirty days imprisonment and
a hundred dollar fine, to be de-
prived of his right to a jury trial.
“The act with which the accused
was charged,” stated the court,
“was of such obvious depravity
that to characterize it as a petty
offense would be to shock the
general moral sense.”#® Other
states have adopted a test for
summary jurisdiction in terms of
the penalty to be imposed rather

than the moral nature of the of-
fense, but the limits of summary
jurisdiction permitted by this test
are not very wide and they vary
from state to state. Offenses pun-
ishable by a short term of im-
prisonment or by a fine, or a fine
below a certain amount, may be
tried by a judge without a jury. In
Massachusetts and a number of
other states, a person accused
of crime has the right to a jury
trial for all offenses. Magistrates
in these states may dispose of
cases without a jury, but a defen-
dant who feels that he has been
aggrieved by the decision of the
magistrate may claim his right to
ajury trial on appeal.

Despite its wide jurisdiction,
the jury trial has come to be the
exceptional rather than the usual
means of disposing of criminal
cases. Writers have begun to
speak in this country of the “van-
ishing” jury trial. In the 25 states
whose courts reported to the
Census Bureau in 1934, 97,365
defendants were convicted of the
offense charged or of a lesser
offense; 73,771 or 75.8 per cent
as the result of a plea of guilty
and only 14,768 or 15.2 per cent
as the result of a jury trial. The
remaining 8,826 or 9.1 per cent
were convicted by the court
alone in cases in which jury trial
was waived. Of the defendants
eliminated without conviction,
22,801 had their cases dropped
through action for which the
prosecuting attorney was prima-
rily responsible, as against 9,628
acquitted by jury. Although these
figures indicate that the jury is far
from having reached the point of
extinction, it is evident from the
statistics that jury trial has less
numerical importance than other
methods of disposing of criminal
cases.

The importance of the jury
trial, however, cannot be meas-
ured by mere statistics. Defen-
dants are less likely to plead
guilty in serious offenses such as
rape, aggravated assault, robbery



and manslaughter, in which a stiff
penalty may be imposed, than in
minor offenses. Such defendants
must be tried by jury, unless the
state law permits a waiver of jury
trial and the defendant consents
to such waiver. Most of the no-
tions which the public has con-
cerning criminal justice are ob-
tained from accounts of jury tri-
als in the newspapers. There is
little drama in a plea of guilty or
in a dismissal of a casein an infe-
rior court, but there are usually
plenty of fireworks in a jury trial
where the accused is charged
with a serious offense and where
he has engaged a good lawyer
to represent him. Of all the op-
erations of criminal justice, there-
fore, the jury trial has the best
public.

In the cases which come be-
fore the jury, it is the duty of this
body to make the ultimate deci-
sion on the facts as to whether
the accused is guilty or not guilty.
This decision must be had by the
unanimous vote of the twelve lay-
men composing the jury. In mi-
nor cases which turn on simple
issues of fact, little difficulty is
likely to be encountered by the
jury in reaching a verdict, but in
major crimes the task of a jury is
apt to be an exceedingly complex
one. In the Insull case, it was the
duty of the jury to determine
whether Insull and sixteen other
defendants were guilty of using
the mails to defraud the invest-
ing public of millions of dollars, in
connection with the sale of se-
curities of the Corporation Secu-
rities Company. The charges
against the defendants were em-
bodied in an indictment covering
120 pages, containing 25 differ-
ent counts. The jury had to pass
upon the interrelated dealings of
two investment companies, one
holding company, one stock sell-
ing company, a brokerage house,
and four public utilities. Govern-
ment accountants analyzed the
transactions of these companies
in elaborate detail to establish

the government’s contention
that the true income of the Cor-
poration Securities Company had
been misrepresented. The issue
of fraud turned, to a considerable
extent, on the legitimacy of cer-
tain stock-market practices and
accounting methods used by the
defendant, on which expert opin-
ion at the trial was sharply divided.
It took eight weeks of trial to
present the enormous mass of
testimony involved in this case.
Two hundred witnesses were
subpoenaed by the government.
It took the jury but two hours to
reach their verdict that the defen-
dants were not guilty.4!

Cases like this make it clear
that unusual qualities are re-
quired in a juryman. He must have
ability to understand and appraise
evidence which is generally con-
flicting and may be highly techni-
cal. He must be able to make
sound intuitive judgments as to
the credibility of witnesses. He
must be able to reason logically
from the premises that he has
adopted. He must be able to di-
vest himself of the passion and
prejudices which have been
stirred up against the accused, in
or out of the court room, and
render his verdict solely on the
evidence given in open court. He
must be able to resist the ap-
proaches of fixers who will offer
money for his vote and of gang-
sters who may threaten him. It is
one of the perennial sources of
complaint against the jury system
that individuals possessing such
qualities are not to be found in
the jury box in the trial of civil and
criminal cases. In part, the difficulty
is due to the fact that the num-
ber of individuals who could make
competent jurymen in any com-
munity is necessarily limited and
the demand for their services is
very great. In New York County
about 50,000 jurymen are drawn
for service annually; in Phila-
delphia, about 7,000; and in Bos-
ton, about 5,000. Moreover, the
field of choice in any community

is circumscribed. Individuals in
certain occupations are ex-
empted from jury duty though
they may make competent jury-
men. In Massachusetts, for ex-
ample, many public officials, such
as legislators, sheriffs, con-
stables, clerks of court, justices,
as well as attorneys, ministers of
the Gospel, officers of colleges,
preceptors and teachers of acad-
emies, practising physicians,
teachers in public schools, mem-
bers of the volunteer militia, offi-
cials of state hospitals and penal
institutions, keepers of light-
houses, conductors and engine
drivers of railroad trains and mem-
bers of fire departments, are ex-
empt from jury duty.

The selective processes used
to choose jurymen are defective,
and the jury which tries the issue
on which the life and liberty of an
individual depends may be repre-
sentative of the mediocrity of the
community rather than its com-
petence. The preparation of the
jury list, from which jurors are
drawn for service, is entrusted to
avariety of authorities: jury com-
missioners, county commission-
ers, supervisors’ and assessors’
clerks, election commissioners,
registrars and voters, city and
township officials, etc. The jury list
is compiled from voters’ lists, as-
sessment rolls, city directories,
telephone books, personal
knowledge, recommendations of
friends and acquaintances, etc.
The officials making the compila-
tion are generally unequipped for
adequate investigations into the
character and abilities of prospec-
tive jurymen, and in many juris-
dictions this is not even at-
tempted. “Perhaps the most seri-
ous shortcoming in the ad-
ministration of our jury system is
in the selection by some local
boards of the citizens whose
nhames are placed on the jury
lists,” writes a Massachusetts
Commission on Jury Service. “The
boards have rarely been furnished
by their municipalities with any
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funds for carrying on investiga-
tions as to the fitness of prospec-
tive jurors; many members of the
boards are so underpaid that it
could hardly be expected that
they would personally make any
extensive investigations; and the
result has been, especially in the
cities and large towns, that the
boards have from necessity but
such meager information as might
be gathered from directories or
official records as to a man’s age,
occupation, place of residence
and length of residence in the city
or town and whether he is a reg-
istered voter or has a criminal
record.”#2

The panel of jurors for a par-
ticular session of the court is
drawn, in the manner prescribed
by the statutes, from this general
jury list, but not all persons drawn
will be available for jury duty.
Many will prevail upon the judge
to excuse them for reasons sat-
isfactory to him. Those excused
may be the most capable jurors
on the panel. “The court has the
right to excuse those (jurymen)
who have been summoned, and
theoretically this is only done
where they have good excuses
to offer,” writes Lashly. “In prac-
tice this is not always true. Un-
fortunately, judges are nominated
through the influence of political
organizations which also assist in
their election, and the members
of these organizations and some
public officials do not hesitate to
use their influence to have com-
petent and well-qualified citizens
who have been summoned to
serve as jurors excused from that
service.”#3

Counsel for the defense and
for the prosecution have a large
share in the determination of the
trial jury through the exercise of
their rights of challenge. They
have a limited number of peremp-
tory challenges which they can
use to object to a particular indi-
vidual serving on the trial jury.
They need assign no reason for
their objection. They also have an

unlimited right of challenge for
cause, on the basis of a juror’s
lack of legal qualifications, physi-
cal or mental defects, bias, preju-
dice or hostility, relationship to
the defendant or the complaining
withess, etc. Such a challenge
requires counsel to state the rea-
sons on which it is based.*4

In order to determine
whether a basis for a challenge
exists, it is the custom of coun-
sel in many states to examine and
cross-examine the jurors. This
examination may in serious cases
be as searching as the indulgence
of the court permits, into the life
history of each individual juror,
his friendships, affiliations, feel-
ings, and predilections toward
crime and criminals. Lawyers set
much store by this examination
of jurors, and resist efforts to
place it in the hands of the court
as is done in a number of states.
It enables them not alone to elimi-
hate unqualified and biased ju-
rors, but also to pick a jury that
is likely to be favorable to their
contentions. Thus even in the fi-
nal stage, in which the actual jury
to try the case is selected, the
selective methods may eliminate
the most objective, most intelli-
gent and capable of jurors.

The fact that the parties may
examine individual jury-men to
determine whether a basis for
challenge exists has sometimes
resulted in the rather ludicrous
spectacle of spending days and
months in the choice of a trial
jury. Moley mentions a California
case in which the selection of a
jury took 91 days and a Chicago
case in which 4,821 jurors were
examined at a cost to the State
of $13,000. In another Chicago
case a jury was obtained after
exactly one month spent in ques-
tioning more than 1,000 venire-
men.*> These practises, however,
are exceptional. They are not typi-
cal features of American jury tri-
als. Callender states that the right
of challenge is not generally ex-
ercised in Philadelphia. Most of

the minor offenses and indeed
most of the serious offenses are
tried by the first 12 jurors called
into the box. Murder cases, how-
ever, form an exception to this
rule.46 It is probable that this is
also true of other American com-
munities.

After the jury has been cho-
sen and sworn, the actual trial of
a case begins. The trial is usually
opened by a short statement
made by the prosecuting attor-
hey concerning the nature of the
charges and the evidence which
he expects to produce in support
of them. Defense counsel may
then reply, outlining the main
lines of his defense. The prosecu-
tor then follows with the intro-
duction of his evidence and the
examination of his witnesses.
Witnesses are first questioned on
direct examination by the pros-
ecutor and may be cross-
examined by the defendant’s at-
torney. At the close of the
prosecution’s case, the attorney
for the accused can move for a
directed verdict of acquittal with-
out introducing any evidence for
the defense. It is incumbent upon
the prosecuting attorney, if he
wishes to obtain a conviction, to
prove all the essential elements
of his case beyond a reasonable
doubt. If he has failed to do so,
the motion for the directed ver-
dict of acquittal may be granted.
If such a motion is made and de-
nied, or if it has not been made, it
then becomes the duty of the
defense attorney to present the
evidence for the defense. The
examination of witnesses for the
defense proceeds as before ex-
cept that defense counsel exam-
ines the witnesses upon direct
examination and the prosecution
conducts the cross-examination.
Rebutting evidence may then be
offered by the prosecution, with
a counter-rebuttal by the de-
fense. When the presentation of
evidence has been concluded,
defense counsel may again move
for a directed verdict of acquit-



tal. If this motion is denied, coun-
sel for the defense may then
make his final plea to the jury,
summarizing the evidence in fa-
vor of his client and presenting
all the arguments in favor of ac-
quittal. Defense counsel is fol-
lowed in his peroration by the
prosecuting attorney who em-
phasizes the evidence of guilt
and argues as persuasively as
possible for a conviction.

After counsel have concluded
their arguments to the jury, it
becomes the duty of the judge
to instruct the jury as to the law
applicable to all the essential is-
sues involved in the criminal pros-
ecution. The judge may summa-
rize the evidence which has been
presented by the prosecution
and the defense to sustain their
contentions. In most jurisdic-
tions, the judge must limit himself
to a factual summary. He can
make no comments as to the
value of the evidence offered, nor
can he express any opinion which
might influence the jury. After the
case is submitted to the jury by
the judge, the jury leaves the
courtroom to deliberate on its
verdict in secret. Verdicts of ac-
quittal or conviction must be had
by a unanimous vote.

Discussing trial by jury in the
seventeenth century, Sir Mat-
thew Hale states: “Another excel-
lency of this trial is this; that the
judge is always present at the
time of the evidence given in it.
Herein he is able, in matters of
law, emerging upon the evidence,
to direct them; and also, in mat-
ters of fact, to give them a great
light and assistance, by his weigh-
ing the evidence before them, and
observing where the question and
knot of the business lies; and by
showing them his opinion even
in matter of fact which is a great
advantage to laymen. And thus,
as the jury assists the judge in
determining the matter of fact, so
the judge assists the jury in de-
termining points of law, and also
very much in investigating and

enlightening the matter of fact,
whereof the jury are judges.”#”

One of the weaknesses of
trial by jury today is that this inti-
mate collaboration between
judge and jury has been broken
in most states. Conflicts be-
tween bench and bar in colonial
days and the early days of the re-
public, the leveling influences of
Jeffersonian and Jacksonian de-
mocracy, the rise of an elective
judiciary of inferior caliber, have
all contributed to the exaltation
of the province of the jury at the
expense of that of the judge. The
judge is no longer in most states
the impartial guide of the jury, giv-
ing it the benefit of his special-
ized training and experience in
weighing and appraising evidence
and passing upon the credibility
of witnesses. It has been felt in
this country that for a judge to
comment on the evidence or to
give his opinion of the credibility
of witnesses is to invade the
function of the jury in the deter-
mination of the facts. Not only is
the judge precluded from com-
menting directly; he must, ac-
cording to the Ohio court, “so
evenly balance the scales of jus-
tice as not to indicate by a wink,
look, shake of the head or pecu-
liar emphasis... which way the
verdict should go.”#8

The untrained laymen sitting
on the jury must, therefore, find
their way through the mass of
conflicting and technical evidence
as best they can. To whom they
shall give credence, what they
shall believe, is entirely up to
them. They can receive no help
from the one person in the trial
who should be most interested
in fair and impartial verdict: the
trial judge. All that he can do is
set aside a verdict of guilty if he
believes that it is against the
weight of the evidence. If a ver-
dict of acquittal is returned, the
jury’s action is final. No further
steps can be taken by the pros-
ecution, even if the evidence un-
deniably indicated the guilt of the

accused.

The Federal courts and a small
number of state courts have re-
fused to accept this emasculation
of the judicial function. Their
judges may comment on the
value of the evidence and the
credibility of witnesses, so long
as they make it clear to the jury
that it is not bound by their opin-
ion. Very strong statements on
the facts are sometimes made by
judges possessing this power. In
the recent Peacher peonage trial
in Arkansas, Federal Judge
Martineau is reported to have
charged the jury as follows: “Ev-
ery circumstance in the case
points to the guilt of this man in
my opinion.”#® This comes very
close to the classic English charge
in the case of the pickpocket ac-
cused of stealing a watch:
“Gentlemen of the Jury, the de-
fendant stole the watch. Con-
sider your verdict.”

One of the most curious fea-
tures of an American trial to one
acquainted with European proce-
dure is the right of the defendant
to remain a passive spectator at
the proceedings. One of the first
steps in a French or German trial
is a thorough interrogation by
the trial judge of the person ac-
cused. The judge attempts to
obtain from the accused as com-
plete an account of his personal
history, past delinquencies and
connection with the present
crime, as possible. In an American
trial, on the other hand, the ac-
cused has a perfect right to stay
off the stand. Nobody may ques-
tion him if he chooses to exer-
cise this right. In most states the
prosecutor cannot even com-
ment on the accused’s refusal to
testify. The accused may even
obtain an express instruction
from the judge, that no inference
may be drawn by the jury from
the fact that the accused has re-
fused to take the stand and tes-
tify. Only when the accused
waives his right to remain silent
can he be questioned by the

107



108

prosecuting attorney. Such inter-
rogation takes place in cross-
examination, after the defendant
has had a chance to tell his story
under the direct examination of
his attorney.

The right of the defendant to
remain a passive spectator at his
trial is derived from the guaran-
tee of the privilege against self-
incrimination. This guarantee
arose as a reaction against the
extensive use of torture and the
brutal questioning of accused
persons in state trials and in Star
Chamber proceedings in 17th
century England. In its present
form the privilege seems to go
far beyond the legitimate need of
the accused for protection
against unjust inquisitions. It
shields him from all inquiry into
the charges against him and not
merely from an interrogation con-
ducted by third-degree methods.
European criminal procedure pro-
hibits the use of torture and third-
degree methods, but does not
forbid the ordinary interrogation
of the accused, either in prelimi-
nary proceedings or at the trial.
The accused usually knows most
about the truth or falsity of the
charges against him, and conti-
nental prosecutors and judges
do not hesitate to tap this knowl-
edge. But under the American law
the accused may withdraw him-
self from all scrutiny. Guilty per-
sons usually take advantage of
this right, since innocent individu-
als generally welcome the oppor-
tunity to present their side of the
case. Thus the privilege against
self-incrimination becomes a
shield for the guilty. As one writer
putit, ‘Were the criminals to frame
a code for their special protec-
tion, their first provision would be
to protect themselves from all
inquiry into their conduct.”>°

New Jersey and a humber of
American states have chosen an
indirect means of compelling de-
fendants to take the stand and
submit themselves to interroga-
tion. These states permit the

prosecutor specifically to call the
attention of the jury to the
defendant’s failure to testify. This
is probably an effective method
of compelling testimony, since
the argument that the accused
might have taken the stand and
denied his guilt, yet failed to do
so because he was guilty, is apt
to carry considerable weight with
the jury.>!

The unanimous verdict is an
integral part of the jury trial in
most states. In Idaho, Louisiana,
Montana, Oklahoma and Texas,
however, state constitutions au-
thorize a departure from the com-
mon-law rule of a unanimous ver-
dict. The Model Code of Criminal
Procedure of the American Law
Institute would extend the non-
unanimous verdict in criminal
cases to other states. It provides
that a verdict of 10 jurors shall
be sufficient in felony cases and
8 in misdemeanor cases. Only for
capital offenses is the require-
ment of unanimity retained by the
Code.??

Many reasons justify this de-
parture from traditional practices.
In the first place, the rule as to
unanimous verdict in criminal
cases places too great an advan-
tage in the hands of the criminal
as against the state. The state
has the burden of proving its
case beyond a reasonable doubt,
and of convincing every one of
the twelve jurors that it has sus-
tained the burden placed upon it.
All the defendant has to do is to
instill a persistent doubt in but
one juror and the efforts of the
state will not avail. Investigations
into jury fixing in different parts
of the country indicate that it is
not very difficult for a defendant
to obtain one juror to vote for
him through thick and thin, irre-
spective of the evidence, if a con-
sideration is furnished. Often the
same result may be produced,
where gangster defendants are
on trial, through the intimidation
of jurymen or members of their
families. A disagreement involves

additional expense and additional
delay, and delay almost always
works in favor of the criminal.
These disagreements often occur
in important cases, in which there
is a high degree of public inter-
est. This is illustrated by the fail-
ure to obtain a verdict in the first
trial of the Wendel kidnappers.
One of the defendants in this
prosecution pleaded guilty. The
others elected to stand trial. The
jury failed to agree as to whether
they were guilty or not guilty af-
ter many days of trial and many
hours of deliberation. Such dis-
agreements undermine confi-
dence in the administration of
criminal justice.

The theory of the unanimity
rule is that “twelve men may be
found who take the same view
of a disputed fact, that the bal-
ance of each juror’s mind may be
struck in the same direction, that
all are able to feel the same co-
gency of proof and that no one
can be drawn to a conclusion dif-
ferent from that to which his fel-
lows have arrived.” These condi-
tions are rarely present in a jury
of twelve men drawn at random
from the community. They come
from different walks of life. They
are the products of different en-
vironmental influences. They dif-
fer in intelligence, education,
strength of character, powers of
observation, judgment of human
hature, etc. The requirement of a
unanimous verdict allows too
little play for these differences. It
enhances the power of one
single, stubborn, perverse or ig-
norant juror by sheer power of
endurance and obstinacy to com-
pel a verdict or a disagreement,
against the wishes of a majority
of the jury.

TOTAL
DEFENDANTS
DEFENDANTS
STATE TRIED BY



ACQUITTED

South Dakota

New Jersey
lowa

Pennsylvania

Wisconsin
Arizona
Oregon
Colorado
Nebraska
Missouri

New Mexico

Michigan
Kansas
Washington
California
Ohio

North Dakota

Minnesota
Utah

JURY
135
955
212
15,920
371
139

402
174
637
179
625
488
219
1,723
967
119
253
154

District of Columbia 300

Twenty States

Judged by the results of convictions and acquittals, the jury trial
would seem to be very much in need of improvement in many jurisdic-
tions. The preceding table indicates the percentage of acquittals in
jury cases in twenty states in 1934. In seven of the 20 states repre-
sented in this table, two out of every five defendants tried by jury

were acquitted.>*

State totals, however, conceal almost as much as they reveal.
Courts within a state vary almost as much as the states themselves in
their percentages of acquittals in jury trials. This is evident from the

24,114

Number

66
455
96
6,689
153
56
142
149
62
221
62
206
160
68
523
286
35
73
42
73

9,532

57

following table on New Jersey for the year 1934:

COUNTY

Hudson
Monmouth
Atlantic
Middlesex
Bergen
Camden
Mercer
Essex
Salem
Union
Cumberland

31

Percent
48.9
47.6
45.3
42.0
41.2
40.3

37.1
35.6
34.7
34.6
33.0
32.8
31.1
30.4
29.6
29.4
28.9
27.3
24.3

39.5

TOTAL
DEFENDANTS  TOTAL
TRIED BY = DEFENDANTS
JURY ACQUITTED  PER CENT
225 154 68.4
60 35 58.3
17 54.8

46 24 52.2
69 33 47.8
68 30 44.1
87 37 42.5
111 42 37.8
35 13 37.1
31 11 35.5
39 11 28.2

40.1
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Passaic 45 6 13.3
Entire state 963 454 47.1

* Only counties with mare than 25 jury cases were considered in
this table.

More than half the defendants tried by jury in Hudson, Monmouth,
Middlesex and Atlantic counties in 1934 were acquitted, as compared
with only 13.3 per cent acquittals in Passaic County.>®

The percentage of acquittals in some of the states listed in the
above table, and in some of the New Jersey counties, would seem to
be very high. The police, the prosecutor, the magistrate, the prelimi-
nhary hearing and the Grand Jury may all have sifted the evidence and
may all have agreed that the defendant was probably guilty of the
offense charged. Yet the trial jury disagreed with this judgment in far
too many of the cases brought before it. Either the police, prosecu-
tor, magistrate and Grand Jury are inefficient in the performance of
their duties and are passing on for trial too many innocent defen-
dants, or the jury is acquitting too many defendants who were guilty
of the offense charged. It is highly probable from our review of the
work of these agencies that both factors are operating. Ineffective
gathering and sifting of evidence on the part of police, prosecutor,
magistrate and Grand Jury results in the unjust accusation and trial of
many defendants. On the other hand, these factors, plus the poor
preparation and presentation of the case by the prosecuting attorney
and the inefficiency in the composition and procedure of the jury,
result in many guilty defendants being acquitted.

The laws of many states permit a defendant to waive jury trial and
choose trial by the judge alone, sitting without a jury. In some states,
such waiver is permitted only in misdemeanor cases. In others, as in
Wisconsin, Connecticut, Indiana, Michigan, Ohio, etc., a defendant may
choose to be tried by a judge, in felony as well as in misdemeanor
cases. The Wisconsin statute, for example, reads:

“Issues of fact joined upon any complaint, indictment or informa-
tion may be tried by the Court without a jury whenever the accused in
writing or by a statement in open court . . . consents thereto.” >6

Although the choice of trial by the judge or by jury rests com-
pletely within the discretion of the defendant, many defendants do
not insist upon jury trial. In Wisconsin, for example in 1934, 2,745
defendants were tried by the court without a jury as against 371 who
were tried by jury. In New Jersey the defendants in jury-waived cases
numbered 1,160 as against 955 jury trials. In Ohio, 723 defendants
were tried by the courts and 967 were tried by jury.

Jury-waived cases may be tried much more economically, expedi-
tiously and efficiently than jury cases. The expense of jury fees is
saved to the state. Such time-consuming formalities as choosing the
jury, instructing the jury and deliberating upon a verdict, are dispensed
with, permitting the judge to dispose of many more cases. More con-
victions are likely to be obtained where judges try cases than where
they are tried by jury.

This is evident when the table of acquittals in jury-waived cases
presented on p. 279 is compared with the table on acquittals in jury
cases presented on p. 275.

Only 20.1 per cent of the defendants tried by the court alone
were acquitted, as against 39.5 per cent of the defendants tried by
jury. Of the 9 states shown in-the above table, all but California had a
lower percentage of acquittals in jury-waived cases than in jury cases.>”



DEFENDANTS ACQUITTED IN JURY-WAIVED CASES,
FOR SELECTED STATES: 1934

TOTAL
DEFENDANTS

STATE TRIED BY DEFENDANTS

JURY - ACQUITTED

Number Per cent

New Jersey 1,160 413 35.6
California 980 336 34.3
Nebraska 371 96 25.9
Ohio 723 167 23.1
Wisconsin 2,747 580 21.1
Michigan 295 59 20.0
Pennsylvania 3,425 409 11.9
Missouri 518 17 3.3
Minnesota 135 _3 2.2
Nine States 10,354 2,080 20.1

Because of its evident advantages in criminal justice administration,
the waiver of jury trial should be permitted under the laws of every
state. It is recommended by the American Law Institute, whose Model
Code of Criminal Procedure (Sec. 266) reads:

“In all cases except where a sentence of death may be imposed,
trial by jury may be waived by the defendant.”
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year. The same thing is probably
true in the majority of our other
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Part 111, Chapter IX

When a man is found guilty or
pleads guilty to an offense, it is
the duty of the judge to impose
sentence. The law prescribes the
type of sentence which may be
imposed. For a small number of
offenses such as first-degree
murder, rape, kidnaping, armed
robbery, the death penalty is pre-
scribed by many states. The elec-
tric chair, the gallows and the le-
thal chamber are methods used
to execute this penalty. Most of-
fenses, however, are punishable
by imprisonment or by lines of
varying amounts. Imprisonment
for a term of over one year is
usually carried out in state pris-
ons and penitentiaries. Younger
offenders, however, particularly if
they are first offenders, may be
sentenced to reformatories
rather than to prisons and peni-
tentiaries. Sentences of one year
or less are usually executed in
county or local jails and work
houses. The jail also serves as a
place of detention for those
awaiting trial. A defendant may be
sentenced to imprisonment on a
definite sentence or on an inde-
terminate sentence. In the defi-
nite sentence, the date of release

Problems of
Sentencing & Treatment

of the offender is specifically fixed
by the judge within the limits laid
down by law. The offender can-
not be detained beyond that
date. He may, however, be re-
leased earlier under the good-
time laws, that is, laws allowing
early release for good behavior.
These require a deduction of a
certain number of days per
month for each month of sen-
tence that the offender behaved
satisfactorily in prison. In the in-
determinate sentence, the pre-
cise date of release is not fixed.
The judge usually has the power
to impose sentence between
minimum and maximum limits. The
decision as to the precise time
when the accused will be re-
leased is made by an authority
independent of the judge, usually
a parole board.

For many offenses, and par-
ticularly the less serious ones, the
judge has a choice between im-
prisonment and fines. Fines may
also be imposed in addition to
imprisonment. Where a man is
fined and is unable to pay all at
once, he is permitted to pay in
installments in many states.
Imprisonment in the county or
local jails is usual when fines are

unpaid, the prisoner serving a
certain number of days for each
dollar of the fine imposed. In most
states the judge has, in addition
to the power of fine or imprison-
ment, the power of suspending
the imposition or the execution
of sentence and putting the of-
fender on probation. If the impo-
sition of sentence is suspended,
the convicted offender is re-
leased without any sentence of
imprisonment being imposed. If
the execution of sentence is sus-
pended, the specific sentence of
imprisonment is imposed but its
execution is suspended and the
sentence of imprisonment does
not take effect at once. In both
cases, where the offender is put
on probation he is given “an op-
portunity to improve his conduct
while living as a member of the
community, subject to conditions
which may be imposed by the
court and under the supervision
and friendly guidance of a proba-
tion officer.”! If the offender does
not improve his conduct, and
commits a new offense or vio-
lates the terms of his probation,
the suspension of sentence is
revoked and the original sen-
tence, if its execution has been
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suspended, comes into effect. If
no sentence has been imposed
in the first instance, the proba-
tion violator may be sentenced
to imprisonment on the old of-
fense.

Probation must not be con-
fused with parole. Parole is the
release of a person who has ac-
tually been in prison, before the
expiration of his maximum sen-
tence, or before the date fixed
for his release on a definite sen-
tence conditioned upon his ob-
serving certain requirements as
to behavior outside of prison.
Probation on the other hand ap-
plies to the release of convicted
offenders either before sentence
or under suspended sentence,
conditioned upon the mainte-
nance of certain standards of
behavior during a specific period.

The states vary widely from
each other in the kind of sen-
tences imposed. An offender con-
victed of a specific offense is
much more likely to be impris-
oned rather than fined or put on
probation, in some states than in
others. Over three-fifths of the
offenders convicted of larceny in
1934 were sentenced to state
prisons and reformatories in Kan-
sas and Colorado, as compared
with one-fifth or less in New Jer-
sey, Pennsylvania, and Wisconsin.
Over one-third of those con-
victed of larceny in Pennsylvania,
North Dakota, lowa, and Missouri
were sentenced to local jails and
work houses, but less than one-
tenth of the delinquents received
this punishment in the District of
Columbia and New Mexico. Fines
as a punishment for larceny are
very common in Wisconsin,
where they are used in one-third
of the convictions. In sixteen
other states however, fines were
used for less than 8 per cent of
those convicted. New Jersey,
Ohio, and Michigan put 46.1 per
cent, 40.4 per cent, and 40.3 per
cent respectively of their con-
victed thieves on probation;
Washington, Kansas, and North

Dakota only 12 per cent, 10.8 per cent, and 10.2 per cent respec-
tively.2

As the states vary widely from each other in sentences imposed
for the same type of offense, so courts vary in the same state, and
even judges on the same bench. A New York Grime Commission study
of 145 offenders states, for example: ‘“The wide diversity of sentences
imposed upon offenders committed to state prisons technically guilty
of the same offense is apparent . . . . For attempted burglary, third
degree, the sentences vary from fifteen months to five years; for bur-
glary third degree, from two to ten years, and sentences for robbery
first degree vary from seven and a half years to natural life. There is no
uniformity in the sentences imposed for any of the offenses to which
these offenders pleaded guilty or were sentenced after trial and con-
viction.”? In New Jersey in 1934, 58.3 per cent of the convicted of-
fenders were put on probation in Middlesex County as compared with
8.5 per cent in Gloucester County. Of the offenders in Atlantic County
during the same year, 37 per cent were sentenced to the State Prison
and to the State Reformatories, as compared with 9.1 per cent in
Middlesex County.* When the sentencing records of six judges at-
tached to the Essex County Common Pleas Court were examined,
significant differences were disclosed in the use of imprisonment, sus-
pended sentences, and probation. This is evident from the following
table:®

Judge Judge Judge Judge Judge Judge

1 2 3 4 5 6
Imprisonment 35.6 33.6 533 577 45.0 50.0
Probation 285 304 202 195 281 324
Fined 2.5 2.2 1.6 3.1 1.9 1.9
Suspended 334 33.8 243 19.7 25.0 157
No. of Cases 1235 1693 1869 1489 480 676

Judge 4 in this Table sentenced 57.7 per cent of the offenders
who came before him to imprisonment as compared with 33.6 per
cent sentenced by Judge 2. The latter judge put 64.2 per cent of the
offenders on probation or suspended sentence as compared with
39.2 per cent of the offenders who appeared before Judge 4. Experi-
enced lawyers are well aware of the different peculiarities of judges
with respect to sentence and use this knowledge for the benefit of
their clients.

Not only is there variation in the imposition and determination of
sentences, but there is also a wide degree of variation in -their execu-
tion. Penal institutions in the same state or in different states are not
run according to any uniform notions of penal philosophy. According
to the report of the National Commission on Law Observance and
Enforcement, the country’s 3,000 penal institutions “represent 3,000
different examples of administrative arrangements, methods of con-
trol and of policy in dealing with the human material incarcerated in
them. We have no uniform practices except in a few places. The whole
stands as an unwieldy, unorganized, hit-or-miss system which has
grown up over hundreds of years of local policy making, local tradi-
tion and local objective. Certain broad influences have made them-
selves felt, especially in the last hundred years, in the development of
types of prison buildings, in the use of labor, in the scheme of disci-



pline. But, as a rule, even where
general influences have appeared
they have been so adapted,
modified and absorbed into the
older local pattern, as to leave
our national penal system nearly
as complex, varied and
unstandardized as it was before
these ‘reforms.’”®

These variations in sentences
and in penal practices are owing
in the first instance to differences
in state laws. Probation may be
used for any offense, or for any
offense except those punishable
with death or life imprisonment,
in such states as Connecticut,
Maryland, Massachusetts, New
Jersey, Oregon, Utah, Vermont,
Virginia, Arizona, Colorado, Dela-
ware, and Maine. In Georgia, Kan-
sas, West Virginia, and North Caro-
lina, on the other hand, it may be
used for misdemeanors and mi-
nor offenses only.” This condi-
tion of the state laws makes it
inevitable that more convicted of-
fenders will be placed on proba-
tion in New Jersey than in Kan-
sas.

Sentences for specific of-
fenses vary considerably be-
tween states. The maximum term
of imprisonment for rape is fif-
teen years in Pennsylvania,
twenty years m New York, thirty-
five in Wisconsin, fifty years in
California, and life in lllinois, Mas-
sachusetts, Ohio and Washing-
ton. Burglary of dwelling houses
in the nighttime is punishable by
a minimum of one year imprison-
ment in lllinois; five years in Cali-
fornia, Wisconsin, Missouri, Wash-
ington, and Texas; ten years in
New York and Massachusetts; life
imprisonment is prescribed in
Ohio unless the jury recommends
leniency, in which event the mini-
mum sentence is thirty years. The
maximum term for grand larceny
is twenty-five years in Wisconsin;
ten years in New York, California,
lllinois, Texas and Virginia, and
seven years in Ohio; live years in
Florida, Massachusetts, and Mis-
souri; and three years in Pennsyl-

vania. Armed robbery is punish-
able by a minimum sentence of
oneyear in lllinois, three years in
Wisconsin, five years in Texas,
Washington and California, eight
years in Virginia and ten years in
New York, Ohio and Missouri.
Maximum terms for armed rob-
bery in these states vary from
twenty years in Pennsylvania, to
death in Missouri, Virginia, and
Texas.

Where variations in sen-
tences occur within a single state,
they are owing to the fact that
each judge is largely free to fol-
low his own predilections in im-
posing sentence, within the lim-
its laid down by the law of his
state. The law gives few direc-
tions to guide his action. This is
in direct contrast to the situation
of an accused before conviction.
The criminal procedure gives a
person not yet convicted many
different guarantees against un-
just conviction, but once he is
found guilty he is largely depen-
dent upon the capacity, sense of
duty, understanding, and interest
of the judge. Each judge, how-
ever, may have a different version
of what his duty requires in sen-
tencing offenders. Each judge
may pursue a different theory of
punishment. The same judge may
even pursue different theories of
punishment at different times in
sentencing offenders.

It is shocking that the mere
accident of geography, or of as-
signment of a case to one judge
rather than another, or the
judge’s feelings at the time of
sentencing, should make a differ-
ence of five to ten years impris-
onmentin a man’s sentence. Ca-
pricious variations in sentences
between judges from these
causes is one of the sources of
friction and of difficulty in the
prison system. “There is no fac-
tor more disturbing to institu-
tional routine and discipline than
the question of comparative jus-
tice,” writes one report. “Pris-
oners themselves, convicted of

similar crimes, compare ex-
periences and quickly make
evaluations which lead to conclu-
sions that they were unfairly pun-
ished. This feeling is frequently
found to be the germ of much ri-
oting and disorder, and the basis
of many serious escapes and
other crimes within institutions.
Moreover, prisoners leaving our
institutions embittered, and labor-
ing under the feeling that they
have been mistreated, return to
the community and frequently
pursue a career of crime with se-
rious results to local communi-
ties.”8

It is not possible completely
to remove such difficulties under
the present penal system. There
must be some difference in sen-
tences for the same kinds of of-
fenses, if account is to be taken
of the various types of antisocial
conduct for which the law pro-
vides the same general definition.
A judge must distinguish be-
tween an offender convicted of
having had intercourse with a girl
just under 18 years of age, and
the offender convicted of the bru-
tal violation of a girl of eight, even
though both types of offense are
included in the legal definition of
rape. The same consideration
applies to the differences in char-
acter of the offenders before the
courts. A professional criminal
who has been steeped in crime
from his early youth, and an of-
fender who has taken the road
to crime for the first time, should
not be treated in the same way.
The threat to the general security
is not the same in each case, and
the possibility of bringing back
the first offender to paths of rec-
titude is much greater than that
of persuading the professional to
renounce his life of crime.

Even when differences are
allowed in the quality of offenses
and the character of offenders,
we shall still have what seem to
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be capricious variations between
judges in their sentences and
even between the sentences im-
posed by the same judge. Judges
may follow any one of five differ-
ent, inconsistent theories of pun-
ishment in sentencing offenders
of similar types who have com-
mitted offenses of like gravity. A
different sentence will be im-
posed, depending upon the
theory followed. -No matter what
theory he follows, the judge will
be able to cite respectable au-
thority to justify his action.

The various choices which
confront a judge in disposing of
a convicted offender are illus-
trated by the following case of
John Jones. John Jones was con-
victed of burglary in the third de-
gree in New York. John is one of
a family of five brothers and sis-
ters. His father died when John
was six years old. His mother had
to go out to work to support the
family. John was therefore left vir-
tually unsupervised and ran about
the streets. He fell in with a bad
gang and went out stealing with
it at the age of twelve. He has
appeared three times before the
Children’s Court and has served
one sentence in a juvenile insti-
tution. He was released from the
institution at the age of seven-
teen, and has worked for one
year in a radio factory. Becoming
discouraged with his dead-end
job, he was persuaded by two ac-
quaintances from the juvenile in-
stitution to participate in an at-
tempt to burglarize the factory.
Together they stole and disposed
of a thousand dollars’ worth of
radio parts and accessories. At
the age of eighteen, John Jones
is before the adult criminal court
for the first time. John’s in-
telligence rating is dull normal; he
had left school at the end of the
seventh grade, which he had dif-
ficulty in completing, and his psy-
chiatric report indicates that he
is somewhat weak-willed and eas-

ily suggestible, that he comes
readily under the domination of
a stronger personality.

Under the law the judge may
sentence John Jones to a maxi-
mum of 10 years imprisonment for
his offense. No minimum sen-
tence is fixed. The judge has also
the right to suspend sentence
and try John out on probation.
Shall the judge sentence John
Jones to one year, five years or
ten years? Shall he give Jones
another chance outside of prison
walls in the hope that he may
become satisfactorily adjusted
while out on probation? It is evi-
dent that the choice which the
judge must make in the above
run-of-the-mill case is difficult. The
judge may feel that the act of
John Jones in breaking into his
employer’s factory and stealing
his goods and chattels is an out-
rage which he, as a repre-
sentative of the community, is
called upon to avenge. This judi-
cial attitude has the weight of tra-
dition behind it. Historically, the
criminal law grew from the trans-
ference to state agencies of the
right of private individuals to
avenge injuries to their persons
and property. Some outstanding
commentators on the criminal law
still believe that the rationale of
punishment is community ven-
geance. Oppenheim, for example,
asks the question: “Is not collec-
tive wrath the source as well as
the soul of punishment? Is it not
a fact that punishment is and al-
ways has been an expression of
public indignation, the passionate
reaction of a community against
an act that stirs its corporate con-
science? Philosophers, lawyers,
and sociologists of the greatest
eminence do not hesitate to an-
swer these questions in the af-
firmative.” Stephen, the great his-
torian of the criminal law, believes
that social vengeance is the
proper function of punishment.
The criminal law, according to this
writer, “regulates, sanctions, and
provides a legitimate satisfaction

for the passion of revenge.”'% The
infliction of punishment gives
definite expression and a solemn
ratification and justification to the
hatred which is excited by the
commission of the offense. The
criminal law thus proceeds on the
principle that it is morally right to
hate criminals and it confirms and
justifies that sentiment by inflict-
ing, upon criminals, punishments
which express it.

This attitude of hating crimi-
nals and wreaking vengeance
upon them, may appear too harsh
and brutal to a judge of philo-
sophic temper. He may, however,
be impressed with the reasoning
of a long line of philosophers
who justify punishment on the
theory that he who does evil must
suffer evil: The burglary of John
Jones is, therefore, an evil act
which must be expiated through
punishment. Punishment is then
inherent in the nature of the
crime, it is the atonement for the
wrong committed by the crime.
The guilt of the crime is washed
away by the suffering of the crimi-
nal who has been punished. The
great name of Kant can be cited
in favor of this conception of pun-
ishment. He stated that the pun-
ishment of offenders against the
moral law was a moral necessity
binding on all rational beings.
“Even if civil society should dis-
solve with the consent of its
members ... the last murderers
found in prison must first have
been executed so that each may
receive what his deeds are
worth.”

The average American judge,
however, will probably not be
impressed with the philosophic
subtlety of making punishment
atone for wrongs. He will be un-
able to visualize the moral scale
which will enable him to mete out
exact degrees of atonement to
pickpockets, burglars, rapists and
assaulters who come before him
for sentence. He may agree with
Thomas Mott Osborne who
states:



“If we are to retaliate, it is es-
sential that retaliation shall be
just- ‘An eye for an eye, a tooth
for a tooth’; but it is manifestly
impossible to determine the ex-
act amount of blame to be at-
tached to the criminal himself.
How can we ascertain how much
is due to inheritance, how much
to early environment, how much
to other matters over which the
offender has no control what-
ever? If we can not ascertain
these, how can we tell just how
much retaliation the offender de-
serves? When a man does not get
enough punishment, it is bad; it
encourages him to think he can
always escape with less than his
deserts; and thus crime is encour-
aged. When a man gets too much
punishment it is bad; it makes him
bitter and revengeful; and thus
crime is encouraged. Failure re-
sults in either case, and the com-
munity suffers.”!

The judge may, therefore,
seek a more utilitarian basis for
punishment and may decide that
offenders must be punished so
that others who may be tempted
to emulate them will not follow
their example. Although he may
agree that environmental factors
over which John Jones had no
control were largely responsible
for his downfall, he may feel that
by making an example of John
Jones, and inflicting a severe pun-
ishment upon him, he will deter
other employees who might be
tempted to steal their employer’s
goods. Under the influence of
such ideas judges hand out sen-
tences like those which are de-
scribed as follows:

“In Auburn Prison there are
two youths, aged 21 and 25, who
are serving sentences of 47 years
and six months, to life, for rob-
bery. One of these will be 68 and
one 72 years of age when re-
leased. One man 69 years ‘of age
is serving a sentence of 15 to 30
years for robbery. He will be 84

years of age when released.

“In Sing Sing Prison one youth,
aged 20 years, is serving a sen-
tence of 45 to 90 years for rob-
bery. He will be 65 years of age if
released at the expiration of his
minimum term. Another youth,
aged 19 years, is serving a sen-
tence of 30 to 60 years for rob-
bery. A third, aged 29 years, is
serving a sentence of 25 to 50
years.

“In Clinton Prison a boy of 21
years is serving a sentence of 57
years and 6 months, to life. An-
other, aged 20 years, is serving
35 to 67 years. There are two,
aged 19 years, who are serving
sentences of 30 to 60 years, and
a third of the same age doing 45
to 90 years. One youth, aged 23
years, is serving a sentence of 57
years and 6 months, to life.”1?

Without wishing to make an
example of John Jones, the judge
may feel that he is a dangerous
offender and that he should be
imprisoned, so that it will not be
possible for him to commit more
offenses. The longer Jones’s sen-
tence of imprisonment, the
greater will be the period of his
incapacitation. This theory of in-
capacitating criminals from doing
further injury, or of taking them
out of society altogether, was in
part responsible for the large
number of offenses which were
punishable by death under the
English criminal law of the 18th
century. Many of the so-called
“characteristic” punishments em-
ployed on the Continent during
the Middle Ages were also de-
signed to incapacitate the of-
fender from repeating his crime.
Blasphemers had their tongues
torn out. Pickpockets had their
hands cut off. Sex offenders were
castrated.

Finally, the judge may decide
that what John Jones needs is
some kind of reformatory treat-
ment, which would not incapaci-
tate him, but which would be ca-
pable of reeducating him for a
better way of living, for which his

previous experiences and up-
bringing have not fitted him. The
judge may believe with Plato that
“that form of legislation is best
which through punishment also
tends to arouse in the criminal
himself inclinations in harmony
with the law... The law shall make
a man hate injustice and love, or
not hate, the nature of the just,
this is the noblest work of the
law.”'3 Jones may therefore be
sentenced to imprisonment, for
the judge may agree that “It is the
function of the prison to find the
means so to reshape the inter-
ests, attitudes, habits, the total
character of the individual, as to
release him both competent and
willing to find a way of adjusting
himself to the community without
further law violation.”'4

It is evident from this short
review of theories of punishment
that the fate of Jones will depend
upon the theory of punishment
followed by the judge. If the
judge is interested in reforming
Jones, the only type of sentence
which he can hand down is one
which takes his needs into ac-
count and which serves the fun-
damental object of changing his
attitudes so that he will become
a useful member of the commu-
nity. For this purpose it is neces-
sary that the judge have at his
disposal an indeterminate sen-
tence rather than a fixed sen-
tence. No one can foretell in ad-
vance how long the rehabilitation
of Jones will take. If Jones’s sen-
tence is based upon theories of
social vengeance, expiation of
evil, or intimidation of others who
might be tempted to emulate him,
his needs as an individual may be
disregarded. He may be given a
fixed sentence measured by the
strength of the moral sentiment
which he has outraged, the grav-
ity of the evil inherent in his crime,
or the quantum of imprisonment
hecessary to strike terror into
the hearts of potential imitators.

Despite their inconsistencies,
each one of the above theories
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of punishment is sanctioned by
the criminal law. At different times
particular theories have been
popular with lawmakers and have
inspired specific provisions of the
criminal law. The interest in the
rehabilitation of the offender, for
example, has dictated such indi-
vidualizing agencies as the inde-
terminate sentence, probation,
parole, the reformatory, etc. The
habitual offenders’ laws, of which
the Baumes Law was the type,
which prescribed imprisonment
for life after the third or fourth
felony, were based upon theories
of incapacitating dangerous of-
fenders from doing further social
injury. The death penalty for mur-
der in the first degree, irrespec-
tive of the circumstances of the
murder or of the personality of
the murderer, can be justified on
theories of expiation, intimida-
tion, or social vengeance. Where
an individual is punished although
he was not at fault when the
crime was committed, such pun-
ishment can only be justified on
the grounds of intimidation. The
heavy penalties which are pre-
scribed by law in rape cases are
an expression of the publicindig-
nation aroused by this type of
offense, and the desire for ven-
geance.

The influence of these con-
tradictory penal theories may be
seen in specific provisions of the
criminal law, as well as in the sys-
tem as a whole. Minimum periods
of imprisonment are usually made
part of indeterminate sentences.
A man may, for example, be sen-
tenced to serve five to twenty
years. He is therefore not eligible
for release till the five-year term
has expired, although he may be
completely reformed or rehabili-
tated at the end of one or two
years, and although further incar-
ceration may do him more harm
than good. The law demands its
pound of flesh in the shape of a
five-year sentence, as vengeance,
expiation, or intimidation, before
the individualizing features of the

indeterminate sentence can
come into operation. The fact
that a maximum term is set for in-
determinate sentences is an-
other indication of the confusion
of penal theory. Thus a man sen-
tenced to serve from one to five
years must be released at the end
of five years, no matter how little
reformed he is, or how certain the
warden is that he will resume his
criminal career. A logical indeter-
minate sentence law, based
squarely on a philosophy of
individualization of treatment,
would have neither minimum nor
maximum limits. This would per-
mit the release of prisoners as
soon as convincing evidence of
rehabilitation is present, and the
continued detention of offenders
as long as their attitudes and hab-
its threatened danger to the com-
munity.

Inconsistencies in penal theo-
ries set difficult problems for the
wardens of our penal institutions.
“The perplexing problem con-
fronting the prison administrator
of today,” writes Mr. Bates, former
head of the United States Bureau
of Prisons, “is to devise a prison
so as to preserve its role of a
punitive agency, and still reform
the individuals who have been
sent there. If the prison, as was
originally conceived, is to stand
as the last milestone on the road
to depravity, if it is to represent
that ultimate of punishment which
must follow a refusal to obey the
rules of society, and if, as has
been so generally contended, its
principal object is to deter oth-
ers from committing depredations
which would bring them within its
shadow, why must it not be made
as disagreeable as may be? If pun-
ishment is effective to deter, it
would seem as though the more
punitive the prison was, the
greater would be the effect of
deterring others. If we execute
men for murder, then why do we
hide them away in the gray dawn
of the morning and allow only a
handful of witnesses?”!>

It seems that one of the pri-
mary needs of the criminal law
today is a reexamination of its
penal theories, and a reformula-
tion of its provisions in the light
of this reexamination. Granted
that the end of the criminal law is
the protection of individual and
social interests, a decision will
have to be made as to which
theories of punishment serve this
fundamental purpose. The con-
flict in penal theories comes down
essentially to the problem of
whether the basis for penal treat-
ment shall be the crime commit-
ted or the moral needs and cir-
cumstances of the individual of-
fender. Most of the advances in
our penal system in the last half
century have been based upon
notions of individualized treat-
ment of the offender. But pro-
gressive institutions like proba-
tion, parole, and the indetermi-
hate sentence have been grafted
on a traditional penal system
which is essentially interested in
punishment of acts, whether
such punishment takes the form
of social vengeance, expiation, or
intimidation. The fundamental
question which confronts legis-
lators is whether this dualism of
treatment based on criminal acts
and the character of individual
offenders is still necessary for the
carrying out of modern criminal
law.

It may not be very difficult to
persuade the legislator that the
lynch law conception of punish-
ment as social vengeance, or the
highly abstract notion of punish-
ment as expiation for wrongs,
has no place in a modern penal
system. Criminological research
has shaken the philosophical
foundations of a system of pun-
ishment based upon these theo-
ries. Vengeance can be taken or
expiation can be demanded of
willing, sentient beings who were



free in their choice of good and
evil. It is not rational to demand
vengeance or expiation of men
who have been constrained to do
evil because of forces that they
could not control. The making of
the criminal, pictured by criminol-
ogy, through the interplay of en-
vironmental forces and person-
ality components, is charged with
deterministic elements. This has
led to the gradual abandonment,
by European codifiers of the crimi-
nal law, of freedom of the will as
a basis for criminal responsibility.
Such a step logically results in the
elimination of notions of punish-
ment based on vengeance or
expiation. The American legisla-
tor may be constrained to follow
this example.

It will probably be much more
difficult to persuade the legisla-
tor to give up the notion of us-
ing punishment as a means of
deterring potential offenders. For
centuries the deterrent effects of
punishment have been debated,
but the dispute has produced
more heat than light. Convicted
offenders may be counted, but
there are no statistics on individu-
als who have remained law-abid-
ing because of a fear of punish-
ment. Thus it is impossible to
determine in the present state of
social psychology whether pun-
ishment does or does not deter.
There are, however, many writers
who, like Cuche, believe that pun-
ishment has deterrent effects
which must be preserved. He
points out that

“...if society has not been
submerged by crime ... it is be-
cause of the salutary terror in-
spired by past punishment. If it
still subsists today, it is because
the attenuation of the penalty has
not completely brought about
the elimination of intimidation.
The influence of the penalty on
crime is a latent influence like any
preventive institution. One may
not recognize it while it is in force,
but one appreciates its just value,

the day it is lacking.”

This feeling that punishment
should be inflicted because of its
deterrent effects will prevent the
complete realization of the goal
of modern penology, the individu-
alization of penal treatment based
upon the needs and personalities
of offenders. The present dualis-
tic basis of punishment will there-
fore continue. Punishment, as a
deterrent, should, however, be
restricted within well-defined lim-
its. Otherwise, the individual of-
fender is apt to be sacrificed un-
duly every time judges become
aroused over “crime waves. The
savage sentences noted above,
which were handed out to boys
and young men now serving in
Auburn Prison, are illustrations of
this judicial tendency.

If the modern trend in favor
of the individualization of treat-
ment is to continue, a better
record of performance will have
to be demanded of existing indi-
vidualizing agencies such as the
reformatory, the Juvenile Court,
probation and parole. There is a
tremendous disparity between
the results promised by the theo-
ries which led to the establish-
ment of such agencies and the
measure of what they actually ac-
complish. The Gluecks of Harvard
have provided some of the most
thoroughgoing documentation
for this gap between theory and
practice. In their book, “Five Hun-
dred Criminal Careers,” they ex-
amine the parole and post-parole
careers of 510 offenders who
were inmates of the Massa-
chusetts Reformatory. The pur-
pose of the Reformatory as
stated by Wine; one of its fore-
most advocates, was to achieve
“reformation, which is the right of
the convict and the duty of the
state, through special treatment
adapted to the weakness of the
individual prisoner... .“ The aim of
the reformatory institution “is to
send no man out who is not pre-
pared to do something well

enough to be independent of the
temptation to fraud or theft.” The
Massachusetts Reformatory was
one of the best institutions of this
type in the country. Other insti-
tutions called reformatories “have
degenerated into prisons of the
worst type.” Yet even in this bet-
ter Massachusetts institution,
only 89, or 21 per cent, of the 422
men whose conduct could be
traced after leaving “were not
known to have committed any
offenses.” Offenses officially rec-
ognized were committed by 307,
or 72 per cent; and 26, or 6.2 per
cent, committed various types of
crimes for which they were not
arrested. “Thus a total of 333, al-
most 80 per cent of the 422 men
involved, committed offenses
during the five-year period follow-
ing the expiration of their parole.
The estimates of 75 to 80 per
cent “successes” contained in
reports of reformatories are “so
fallacious as to suggest a condi-
tion practically the reverse of that
reported.”!”

In their book, “One Thousand
Juvenile Delinquents,” the
Gluecks set forth equally devas-
tating conclusions as to the work-
ing of the Boston Juvenile Court
and the Clinic of the Judge Baker
Foundation. Their study of the
careers of 1,000 boys who
passed through the Court and the
Clinic during the years 1917—22,
revealed the fact that 88 per cent
continued their delinquencies in
the five years following the treat-
ment period. Nor were these de-
linquencies minor in character.
Two-thirds of the entire group of
boys whose post-treatment con-
ductwas determinable committed
serious offenses, largely felonies.
These facts lead the Gluecks to
observe that:

“The major and most disturb-
ing finding of our investigation is
the excessively high incidence of
recidivism on the part of delin-
quents subjected to the treat-
ment of a juvenile clinic and court
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that enjoy a reputation through-
out the country for their efficacy.
The finding is likely to create a
feeling of uncertainty regarding
juvenile courts and clinics in gen-
eral. It may well be that the suc-
cess of other clinics and courts
is not much higher. No one can
say definitely that this is so, but
the findings in this study justify
an attitude of skepticism regard-
ing the degree of effectiveness
of the entire juvenile clinic and
juvenile court movements.”'8

Similar skepticism is justified
regarding the work of probation
systems. Probation systems, at
the present time, serve two fun-
damental purposes. First, they act
as intelligence services for judges
who are called upon to sentence
offenders. It is to the probation
officer that the judge looks for
information as to the personality
of the offender, his criminal
record, the character of his fam-
ily life and of his associates, the
use to which he puts his leisure
time, etc. A carefully compiled
case history covering such fac-
tors as these is of inestimable
value to the judge as a guide to
the disposition of convicted of-
fenders. Probation systems, how-
ever, have treatment functions as
well as investigational duties. The
theory underlying probation is
that certain offenders do not re-
quire treatment within prison
walls. Their conduct problems, as
revealed in their offenses, are
such that they can be success-
fully adjusted to community stan-
dards outside of prison walls. This
is especially true of occasional
and juvenile offenders. For such
persons, prison contacts may be
disastrous. They may serve to fix
antisocial attitudes which hereto-
fore have been merely in the pro-
cess of formation. It is expected
that the careful and friendly su-
pervision and guidance of proba-
tion officers will speed the pro-
cesses of social adjustment. It is

therefore necessary for the pro-
bation officer to keep in constant
touch with the offender, to try to
understand those factors of per-
sonality and environment which
impelled him to crime, and to uti-
lize all community resources in
the attempt to offset them.

In few jurisdictions is either
branch of the probation function
adequately performed. Through-
out the length and breadth of the
country the development of pro-
bation is hampered by an insuffi-
cient, poorly trained, poorly paid
and sometimes politically selected
personnel, by inadequate steno-
graphic and office facilities, and by
case loads which are too large to
permit efficient performance of
duties.'? Probation surveys made
in many different states attest
the truth of these assertions. A
New York report, for example,
states that probation has devel-
oped unevenly throughout the
state. There are good standards
of probation work in only a few
counties, in others it is handi-
capped by the factors mentioned
above. Fourteen counties make
no provision at all for the employ-
ment of probation officers and
the work is done there by un-
trained volunteers.2% A report on
New Jersey observes that the
standard of probation work in
New Jersey varies from well-orga-
hized and well-conducted depart-
ments to work so inadequate
that it defeats its own purpose
of preventing crime and reform-
ing the criminal. “It is not accu-
rate to say that New Jersey has a
probation system. Rather it
should be said that New Jersey
has twenty-one different proba-
tion systems, or as many as there
are counties in the state. These
systems function with widely
varying effectiveness and are al-
most totally lacking in correlation
and uniformity.”?' A survey of
New Hampshire points out that
although the law makes it man-
datory to appoint probation of-
ficers, the law is not observed.

Only about one-third of the New
Hampshire cities and towns have
even a hominal probation service
for delinquent children. All proba-
tion officers, with a single excep-
tion, are part-time officers with a
variety of regular occupations
and receiving salaries which range
from twenty-five dollars to seven
hundred and fifty dollars per
year.22

As a result of these condi-
tions, presentence investigations
of the personality of offenders
are not made. The Massachusetts
Board of Probation maintains a
record system which provides
information on every delinquent
who has passed through the
Massachusetts courts. It should
be expected that probation offic-
ers would make these records
the point of departure for their
inquiries into the personalities
and past records of offenders, yet
the probation officers of some
courts virtually ignore the Board
of Probation.?3 Similar conditions
exist in New Jersey. “One of the
most obvious defects in the
present system is the lack of pre-
sentence investigations,” states
a report on this state. “With few
exceptions, the several counties
are failing to take real advantage
of this procedure which is so im-
portant to secure for the judge a
knowledge of the social factors
involved in a case before him. In
about one-half of the counties,
there is no record of any presen-
tence investigations by the pro-
bation officers.”?4

Without investigations of the
character of offenders, the grant-
ing or refusing of probation is
pure guesswork. Frequently the
personal appearance of the pris-
oner is the only guide which de-
termines this disposition. It is
then possible for offenders of vi-
cious habits, or weak and twisted
mentality to be given probation,
although it is not likely that they
will profit from it. This was
pointed out by a Massachusetts
investigation of the records of



eighty persistent offenders made
by the writer.

“Another means whereby per-
sistent offenders are escaping
the penalties for their crimes is
the too free use of probation and
suspended sentence as methods
of treatment. Of the 463 cases in
which a conviction was obtained,
the persistent offender received
a suspended sentence or proba-
tion in 181 cases, or 39.1 per
cent. What was intended to be a
special type of disposition for
first offenders and occasional
criminals seems to have become
a method of disposition for ha-
bitual criminals.”?>

Not only are investigational
duties poorly performed, but su-
pervision and treatment are pure
formalities in many jurisdictions.
A probation officer with a case
load of 1,000 or 1,500 cases can
hardly find the time to give his
probationers much individual at-
tention. An ex-barber, teamster,
insurance salesman or cable
splicer, who has been appointed
probation officer, can hardly be
expected to have at his command
techniques necessary for the ad-
justment of the variegated con-
duct disorders exhibited by his
probationers. A superficial com-
pliance with rules as to reporting
comes to be the sum total of pro-
bation supervision, and failure to
learn of the misdoings of the pro-
bationer comes to be accepted
as evidence of satisfactory ad-
justment.

“In almost two-thirds of the
counties,” states a New Jersey
report, “supervision consists of
collecting fines or restitution pay-
ments, and reports from the pro-
bationers, either by mail or per-
sonal calls at the county proba-
tion office. In some counties this
work is conducted in the most
perfunctory manner. Some pro-
bationers do not report at all. In
certain counties little or no effort
is made to keep in touch with

probationers who reside outside
of the immediate vicinity of the
probation office. Scientific social
service case work, except in a
few counties, is unknown.”26

The administration of parole
reveals defects similar to those
encountered in probation. Parole
is at the present time the princi-
pal means of releasing prisoners
from Our institutions. In 1933,
69,022 prisoners were set free
from American prisons and refor-
matories. Of these Prisoners,
34,839, or 50.5 per cent, were
released on parole; 25,950, or
37.6 per cent, had served to the
expiration of their sentence; and
8,233, or 11.9 per cent were re-
leased through pardons, court
orders or other methods.2” The
release of 34,839 prisoners in
1933 was not intended as le-
hiency. According to parole
theory, parole is the final stage
in the penal process. Large num-
bers of offenders are sent to in-
stitutions under indeterminate
sentences. At some stage in the
execution of this sentence the
question must be asked, whether
they have so changed in attitudes
and habits that they may safely
be released from the institution.
To keep a prisoner in an institu-
tion when he shows every desire
to lead a law-abiding life is both
expensive and unnecessary. It
costs several hundred dollars a
year to maintain a prisoner in an
institution. A well-run parole sys-
tem could supervise him for a frac-
tion of this amount. The parole
systems must therefore choose
between prisoners who may be
trusted outside a prison and
those whose incarceration must
continue because they would
use their liberty to commit ad-
ditional crimes. The selection of
parolees must be based upon a
careful study of many different
factors which throw light upon
the possibility of the prisoner’s
going straight, such as his per-

sonality, past record, circum-
stance of his crime, and his be-
havior in the institution.

The selection of parolees is
but the first step in the parole
process. Parole is intended as a
testing period to determine the
strength of the prisoner’s profes-
sions of rehabilitation. If the pa-
rolee shows that he cannot lead
a law-abiding life, his parole must
be revoked and he must be sent
back to the institution for a fur-
ther period of incarceration. The
parole officer, however, must be
more than a mere detective, alert
to the derelictions of the men
under his charge. It is his duty
actively to assist parolees in mak-
ing the transition from life in the
institution to life outside. He must
help them find their place in a
world which is none too friendly
to released prisoners. As one
report puts it:

“Good parole work should
be a positively constructive pro-
cess of social rehabilitation. It
should aim to help the individual
to find a place in the community,
a place which will entitle him to
respect himself and to be re-
spected by others, a place which
will enable him to make the most
of himself and to discharge his
responsibilities to those depen-
dent upon him and to the com-
munity as a whole. The accom-
plishment of this purpose re-
quires a continuous process of
helpfulness, guidance and friendly
assistance. The parolee must be
encouraged to continue with the
education which was begun
within the institution. Contacts
must be made for him which will
bear within themselves the seeds
of future regeneration. The pris-
oner must be protected against
the community quite as much as
the community against the pris-
oner. Each must be made to un-
derstand the other if the convict
is to be reestablished within the
society against which he has of-
fended.”?8
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Neither in the selection of
parolees, nor in their supervision,
do the facts of parole administra-
tion in this country measure up
to its theories. This is evident
from the following extracts which
give a brief description of parole
systems in operation:

“How are prisoners actually
selected for parole in the Ameri-
can States today? The simplest
thing, of course, is to release
nobody or everybody. A few pa-
roling authorities pursue the
policy of refusing nearly all appli-
cations for parole. Such action is
tantamount to a repeal of the
parole statute and imperils social
security by engendering ill-will
among prisoners and then releas-
ing them without supervision or
the right of reincarceration. Other
parole boards release everybody
at the earliest possible moment.
Here the parole law becomes an
automatic reduction of all sen-
tences, a thing which is even
worse, perhaps, because it gives
liberty without reference to fit-
ness for liberty and reduces the
period during which stone and
steel guarantee society protec-
tion from those who endanger its
peace. This policy is sometimes
adopted because of the inad-
equacy of a State’s penal equip-
ment. Parole is used as a means
of turning men out of cells to
make room for others who are
crowding in from the courts.
Where legislatures refuse to ap-
propriate adequate funds for cor-
rectional institutions, penal offi-
cials can scarcely be criticized for
attempting to meet their problem
in this rather desperate way. The
obvious remedy for the abuse
here is not the revision of the
parole law but rather the provi-
sion of a more nearly adequate
penal plant....

“Methods of supervision are
similarly inadequate. Eighteen
states attempt to keep in touch
with paroled persons by corre-

spondence alone. Printed rules
are announced but are not en-
forced. Written reports are re-
quired, but there is nobody to
check on the accuracy of the re-
plies. The parole officer becomes
a mere clerk of record. Men who
are on parole find it easy to beat
the game. They are not watched
and they know it. Parolees are
seldom recommitted unless they
are caught in a new crime. The
whole paper system becomes a
huge joke and parole comes to
be nothing more than a speedy
manner of emptying prison cells.
This is unfortunately the case in
the majority of the American
States today.”29

The record of performance of
individualizing agencies like pro-
bation, parole, the Juvenile Court,
and the reformatory justify an at-
titude of skepticism toward the
newest individualizing device,
which has found an increasing
number of advocates in recent
years, the Central Disposition Tri-
bunal or Sentencing Board. The
advocates of this agency pro-
pose to strip judges of all power
over sentences and to place the
right of disposing of offenders
after conviction into the hands of
an expert tribunal. The late Judge
Stevens writes:

“I'think that juries are the best
means yet found for the determi-
hation of guilt or innocence. But
| am equally certain that when
guilt or innocence has been de-
termined, the responsibility of the
trial judge should cease. From
then on the convicted person
should be dealt with by some
body with power to ascertain the
past record of the offender, to
observe his progress from day to
day, and with power to make the
punishment fit the needs of each
individual case in order to carry
out the dual purpose of reform-
ing the offender and of protect-

ing society.. . What | should like
to see done is to have the trial
judge relieved of this re-
sponsibility of determining what
should be done with convicted
persons. | should like to see
these persons committed to
some qualified board who would
treat these convicted individuals
as the doctor treats his pa-
tients.”30

Ex-Governor Smith of New
York has expressed himself in a
similar vein:

“l believe that the power of
sentence ought to be taken away
from judges entirely, and | further
believe that fixed and definite
sentences should be made de-
pendent upon the finding of a
commission.... The jury ought to
determine guilt or innocence
without anything in their minds
except did he commit this crime
or did he not, and as soon as the
verdict is rendered and he is
found guilty, he ought to be
turned over to the State of New
York for such disposition as
would be determined by a board
of the highest salaried men that
we probably have in our commu-
nity. . . . A clearing house (after
conviction and before sentence)
ought to be provided where
these men could be under close
observation for a period that a
psychiatrist suggests as neces-
sary to make some diagnosis of
his case, so as to determine all
the factors. . . . After sentence a
good many things are found out
about a man that the judge does
not have in mind when he is sen-
tencing him .. There are no two
criminals alike. There are no two
crimes exactly alike. There is a
different set of facts and circum-
stances that lead up to them all.
A great many of them are acci-
dental, and if you can have a
board to study this thing, spend
money for it; it is worth while
spending it.“3!



There are two principal advan-
tages in a Central Disposition Tri-
bunal. In the first place, it can lay
down a consistent sentencing
policy which will apply through-
out the state. The Disposition
Tribunal can therefore eliminate
variations in sentences that are
owing to accidents of geography,
or to varying temperaments and
predilections of individual judges
for particular theories of punish-
ment. Offenders of similar types
can therefore expect to receive
similar sentences, and some of
the difficulties in institutions ow-
ing to differences in sentences
can be eliminated. In the second
place, the Disposition Tribunal
makes it possible to bring expert
knowledge to bear upon prob-
lems of sentencing. It is expected
that adequately staffed clinics will
be set up as adjuncts to the Tri-
bunal, to study offenders before
disposition, and that the Tribunal
itself will be manned by individu-
als of sufficient capacity to give
due weight to the clinic’s findings.
As things are at the present time,
few judges are equipped by train-
ing or experience to sentence
offenders. Most judges come to
the Bench after many years of
practice on the civil side of the
law. This has taught them tech-
niques which will be useful in the
decision of will contests,
breaches of contract, personal
injury actions or problems of
trusts, or future interests in real
property, but these techniques
are not very useful in deciding
whether John Jones should re-
ceive a one-year, five-year or ten-
year sentence of imprisonment.
Yetitis quite as important to so-
ciety that the sentence of John
Jones be based on accumulated
knowledge and experience as it
is that the decision as to what
constituted a valid contract be-
tween Smith and Brown be so
based.

The proposal to establish a
Disposition Tribunal has un-
doubtedly many advantages, but

it has some disadvantages too
easily overlooked by its enthusi-
astic advocates. In the first place,
it will be difficult to convince Gov-
ernors or other officials with the
power of appointment that they
should choose for such tribunals
the kind of experts needed to
make the tribunals efficient instru-
ments for law enforcement. A job
is a job to the political machine
that wins the state election, and
its desirability as a reward for the
faithful party-worker is measured
in terms of salary and length of
term. Knowledge of the tech-
nhiques necessary to perform the
functions which the job calls for
is but a secondary consideration
in making appointments. There is
no reason to believe that this tra-
ditional attitude toward state ad-
ministration will not be carried
over to the appointment of mem-
bers of the Disposition Tribunal.
Laws creating Disposition Tribu-
hals must ensure the appoint-
ment of adequately trained offi-
cials, for if this is not done, no
real progress will be made in the
administration of the criminal law.

Again the Tribunal must work
within the confines of the
present penal system. It will
therefore be hampered as are
judges and penal administrators
by the fact that the law has not
worked out any coherent system
of punishment. Under the exist-
ing New York Penal Law, for ex-
ample, a tribunal having before it
a first offender convicted of
armed robbery would be com-
pelled to sentence him to a mini-
mum of ten years imprisonment.
The Tribunal may decide after
studying his personality that he
can be adequately rehabilitated in
one year, or five years, or even
while at liberty under the close
supervision of a probation officer.
But the law would leave the Tri-
bunal no discretion. It prescribes
ten years imprisonment, and the
Tribunal, no matter what its views
of punishment, would have to
abide by its provisions. If the

work of a Disposition Tribunal is
not to be marred by inconsisten-
cies and cross-purposes, then a
reformulation of the legal pro-
visions relating to sentence and
treatment appears to be neces-
sary.

One is led to suspect that the
advocates of the Central Disposi-
tion Tribunal may repeat the mis-
takes which have been made so
frequently in agencies established
for the individualized treatment of
offenders. They may be so taken
up with their reform that they will
fail to see its relation to the rest
of the legal structure or the rest
of the administrative system. They
will probably not wait upon the
codification which is necessary to
remove present inconsistencies
and contradictions in the criminal
law. Patience is not a virtue of re-
formers. Thus another agency,
based on modern ideas of individu-
alized treatment, will be estab-
lished to administer a system of
criminal law that still retains potent
elements of social vengeance,
expiation, and deterrence.

An even more serious diffi-
culty is the fact that because of
budgetary limitations, Disposition
Tribunals may be set up without
adequate facilities or personnel.
Lack of facilities and personnel is
what hampers the work of pro-
bation and parole systems, the
Juvenile Court, the reformatory,
and other individualizing agencies
of the criminal law. Reformers,
however, have a notorious faith
in the wonderworking powers of
mere legislation. Unfortunately,
scientific, individualized services
for convicted offenders do not
result from “under-financed moral
gestures.”

The American public is be-
coming increasingly impatient
with these gestures, and is be-
coming painfully aware of the dis-
parities between promise and per-
formance of the various individu-
alizing agencies. Mr. J. Edgar
Hoover has thundered from more
than one forum “that the admin-
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istration of parole systems in all
too many of our states ap-
proaches a national scandal.” At-
tacks upon probation, the Juve-
nile Court, and other agencies of
penal treatment have been made.
Thus a demand has arisen for the
abolition of agencies making the
individualized approach to the
treatment of the offender, and for
a return to the old, “hardboiled”
methods of penal discipline,
based on notions of social ven-
geance and deterrence. But the
elimination of such agencies as
probation and parole will not
solve any problems. Without pa-
role, men will have to be kept in
prison until the expiration of their
maximum sentences and more
prisons will have to be built to
hold them. If they are released
before the expiration of their
maximums, they will go out into
the community without even the
inadequate supervision of
present parole systems. Without
probation, the state will have to
maintain a horde of minor offend-
ers in institutions. The money
spent in building new prisons
could be more intelligently used
to make present agencies of in-
dividualized treatment more ef-
fective. If the gains of the last half-
century of American penology
are to be conserved, improve-
ment of agencies, rather than
their abolition, must be the aim
of the penal program.
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