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Foreword

Ralph F. Boyd, Jr.
Assistant Attorney General
Civil Rights Division

Only a few days after his inauguration,
President Bush announced his New Freedom
Initiative, a blueprint for tearing down the
remaining barriers to equality for this nation’s
fifty-four million Americans with disabilities. It
acknowledges the progress that has been made
since the enactment of the A mericans with
Disabilities Act (ADA) in 1990 opening up
American society for full participation by people
with disabilities, but recognizes that thereis still a
long way to go before equal opportunity is
achieved.

The New Freedom Initiative is grounded on
deeply troubling and stubborn realities of
American life, even in the new millennium.

First, Americans with disabilities still have
less opportunity for meaningful educational
achievement than do those without disabilities.
For example, one out of five adults with
disabilities has not graduated from high school,
compared to one of ten adults without disabilities.
National graduation rates for students who receive
special education services have remained at 27
percent for the past three years, while rates are
about 75 percent for students who do not rely on
special education.

Second, A mericans with disabilities are
poorer and more likely to be unemployed than
those without disabilities. Astoundingly, in 1997,
over one-third of adults with disabilitieslived in
households with an annual income of lessthan
$15,000, compared to only 12 percent of those
without disabilities. Unemployment rates for
working-age adults with disabilities have been at
about 70 percent for well over adecade, while
rates of unemployment are significantly lower for
working-age adults without disabilities.

Finally, while even one person being left out
or left behind istoo many, itistroubling that
Americans with disabilities continue to remain
outside the economic and social mainstream of
American life at such strikingly disproportionate

rates. For example, 71 percent of people without
disabilitiesin this country own homes, but fewer
than 10 percent of those with disabilities do.
Computer usage and Internet access for people
with disabilitiesis half that of people without
disabilities. People with disabilities vote at arate
that is 20 percent below voters without
disabilities.

Clearly there is much work to be done.
President Bush, through the New Freedom
Initiative, has committed this Administration to
getting the job done. The New Freedom Initiative
pledges action to integrate A mericans with
disabilities into the workforce, to increase
educationa opportunities, and to expand the
availability of accessible housing and
transportation. It promises to broaden access to
assistive technology. It supports changing laws to
improve access to polling places and providing
ballot secrecy for people with disabilities. It
pledges swift implementation of the Supreme
Court’s Olmstead v. LC ex rel. Zimring, 527 U.S.
581 (1999) decision, providing services for
individuals with disabilitiesin the most integrated,
community-based settings. Also, it callsfor
ensuring accessibility of mental health servicesin
communities where people are deaf, hard of
hearing, or who have speech impairments.

Vital to these effortsis the New Freedom
Initiative' s call for full enforcement of the
Americans with Disabilities Act. The broadest
possible implementation of the ADA isone of the
top priorities of the Civil RightsDivision. Our
partnership with U.S. Attorneys’ Offices
throughout the country has been instrumental in
our successes to date and is one of our greatest
resources for thework to come. The U.S.
Attorneys’ Offices, together with the staff of the
Civil Rights Division that concentrate on
disability rights work, the Disability Rights
Section, the Housing and Civil Enforcement
Section, and the Special Litigation Section, are
literally changing the face of America.

The collection of articlesin thisissue of U.S.
Attorney Bulletin brings to life some of the
notable successes of this partnership and looks at
afew of the difficult legal challenges that we face
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as we move forward. Y ou will find fascinating
case studies on enforcement of the ADA and the
Fair Housing Act as well as articles addressing the
definition of disability and other important issues
that have arisen since the ADA was enacted
twelve years ago.

The Americans with Disabilities Act and the
other statutes enforced by the Civil Rights
Division reflect some of America’s highest
aspirations:; to become a society that provides
equal justice under law; to become a society that
effectively protects the most vulnerable among us;
and to become a society whose citizens not only
protect their own individual freedom and liberty,
but champion the individual freedom and liberty

of their neighbors who may be different from
them. It isagreat privilege to be involved in this
work and to be working with you to make these
aspirations areality.

ABOUT THE AUTHOR

Ralph F. Boyd, Jr. serves as the Assistant
Attorney Generd for Civil Rights and heads the
Civil Rights Division of the U.S. Department of
Justice. Prior to his appointment, he was a partner
in the Trial and Litigation Department of the
Boston law firm of Goodwin Proctor LP. He also
previously served as Assistant United States
Attorney in the Major Crimes Unit of the U.S.
Attorney’s Officein Boston.a

The U.S. Attorney Program for
Americans with Disabilities Act
Enforcement — A Series of Case

Studies

In 1996, the Attorney Generad instituted the
U.S. Attorney Program for ADA Enforcement,
incorporating U.S. Attorneys’ Offices into the
Department’ s nationwide ADA enforcement
efforts. Since that time, many U.S. Attorneys’
Offices have joined this program, received
training in ADA requirements, and taken the lead
on ADA cases. U.S. Attorneys Offices have
handled hundreds of ADA invegtigations and
lawsuits across the country, setting legal
precedent, reaching formal and informal
settlements, and establishing vital contacts
between the Department and the local community,
including persons with disabilities and business
and municipal entities. They have resolved
matters small and large — from giving a
wheelchair user in a small town accessto attend
town meetings, to suing child care providers for
excluding a child with HIV, to obtaining an
injunction against a loca zoning authority that
refused to grant a permit to a downtown

social/counseling center for persons with mental
illness. United States Attorneys' Offices
accomplishments have included suing a fast-food
restaurant for ousting a woman who uses a service
animal and modifying a chain of over 700
restaurants so as to be accessible to people with a
range of disabilities.

The following are a few examples of
successful ADA casesled by Assistant U.S.
Attorneys. They provide a sample of the broad
range of issues that arise under the ADA. Some
are obviously critical, such as a deaf couple’s
ability to communicate with their obstetrician
during a high risk pregnhancy or access to
emergency 9-1-1 services for persons with hearing
or speech impairments. Others, while perhaps less
urgent, are just as fundamental to mainstream life.
For example:

* awheelchair user being ableto attend a
baseball game at Y ankee Stadium with his

UNITED STATESATTORNEY 'S BULLETIN

NoOVvEMBER 2002



children and see over the people who stand in
front of him during exciting moments in the
game;

e aperson with amild developmental disability
being able to obtain car insurance, so that she
can commute to work and take care of her
family;

* wheelchair users being able to attend the
famous New Orleans Jazz Fest without having
their wheels get stuck in the pervasive
Louisiana mud, and persons with visual
impairments being able to obtain maps and
brochures about the Jazz Fest in formats they
can use;

e persons with al types of disabilities being
able to enjoy an international cultural exhibit;

¢ awheelchair user being able to use the
restroom at a Burger King along the road.

The following case studies also show a range
of approaches and strategies that can be utilized in
resolving these matters and some of the issues that
can complicate them. The Assistant U.S.
Attorneys who handled these matters have
literally paved the way for persons with
disabilities and have shown how instrumental the
power and influence of U.S. Attorneysisin
implementing federal mandates in their districts.

AUSA s who are interested in participating in the
U.S. Attorney Program for ADA Enforcement
should contact Roberta Kirkendall at (202) 307-
0986 (robertakirkendall@usdoj.gov) or Bebe
Novich at (202) 616-2312
(bebe.e.novich@usdoj.gov).

United States v. York
Obstetrics & Gynecology,
P.A., 2001 WL 80082 (D.
Me.): Effective
Communication in Health
Care

Jim Moore

Assistant United States Attorney
District of Maine

In 1999, the U.S. Attorney’s Office for the
District of Maine received a complaint from
Raymond and Megan M cLaren, a young, married
couple who alleged they had suffered disability-
based discrimination because their treating
obstetricians in Y ork, Maine had failed to provide
them with the assistance of asign language
interpreter. Investigation of their complaint
revealed that Mr. and Mrs. McLaren were not
completely deaf. They both had a small amount of
residual hearing and could "lip read" to avery
limited extent. While the M cLarens’ requests to
the obstetrics clinic for interpreters were
corroborated by letters and several witnesses, the
obstetricians’ claim that Mrs. McL aren had
waived her ADA rights would pit the credibility
of the McL arens against highly-educated
physicians, authoritarian figures who might carry
greater weight with a jury.

Should the United States file an ADA suit on
behalf of Mr. and Mrs. McLaren? Further
investigation revealed that the help of an
interpreter was denied for preschedul ed
appointments during a four to five month period
of pregnancy that was complicated, at an early
stage, by loss of atwin and later by gestational
diabetes. The expectant mother was placed on a
special diet to control the diabetes, but she had
great difficulty understanding the diet. Since the
information that needed to be communicated to
the M cLarens was complex and the appointments
took place over alengthy period of time and
involved a matter of great importance, the
United States Attorney for Maine decided in 1999,
after a failure to achieve accommodation through
negotiations, to seek authority from the Civil
Rights Division to file a Complaint alleging the
clinic had violated the ADA. In its Complaint, the
United States alleged a sign language interpreter
was necessary to ensure effective communication
and in order for Mr. and Mrs. McLaren to have an
equal opportunity to benefit from prenatal services
and make fully-informed decisions.

After the U.S. Attorney’s Office filed suit on
behalf of the McL arens, the couple retained
private counsel and intervened as private parties.
The plaintiffs’ attorney had in previous years
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developed an expertise in the representation of
persons who are deaf and was very helpful
throughout the proceedings. The addition of the
plaintiffs’ attorney to the case helped match the
resources of the defendant clinic, which, with the
help of insurance carriers, had simultaneously
retained three law firms and employed six
attorneys at various stages of the litigation. The
United States and the private plaintiffs often filed
joint motions, responses, and trial memoranda.

The case became only the second ADA suit
filed by the D epartment of Justice to proceed to
jury trial. Mr. and Mrs. McLaren testified they
had great difficulty understanding the
obstetricians and that they repeatedly requested
the clinic to provide them with an interpreter.
However, that assistance was never furnished
during a four-month period in which the condition
of the pregnancy deteriorated and reached a high-
risk level. Witnesses from a nonprofit agency that
assists people who are deaf, and from the
McLarens' insurance company, testified that they
repeatedly called the clinic to advise its managing
physician that the law required the provision of an
interpreter.

In addition to claiming that Mr. and Mrs.
McLaren had agreed to receive prenatal care
without the help of an interpreter, the clinic,
through its physicians and nurses, asserted at trial
that Mr. and Mrs. McLaren did not have
disabilities because they were able to
communicate without the assistance of auxiliary
aids and services. Clinic personnel testified that
even though the McL arens had previously used an
interpreter, such assistance was not necessary
because the couple had at all times thereafter
appropriately responded to their questions during
appointments without the presence of an
interpreter. The obstetricians claimed that there
was no need to even communicate with use of
written notes because Mr. and M rs. McLaren were
able to hear them and read their lips.

Three expert witnesses were very helpful in
establishing the McLarens’ need for a sign
language interpreter. The first expert who testified
for the United States was an obstetrician. This
expert explained the importance of
communication between an obstetrician and her
patient during a pregnancy, the information that

had to be communicated between the doctor and
patient, the reasons for communicating such
information, and the consequences of ineffective
communication. The obstetrician also discussed
the role of the expectant father in obstetrical care
and the benefits to the expectant mother and the
fetus of having the father involved in such care.
We were very fortunate to discover a highly
qualified expert who was willing to testify against
other physicians who practiced in the same
specialty within the same region of Maine.

Since Mr. and Mrs. McLaren had some
residual hearing and were not completely deaf, the
U.S. Attorney’s Office employed an audiol ogist
who testified that Mrs. McLaren had bilateral
profound hearing loss and that she had an
awareness of speech with the assistance of hearing
aids but that she was not able, even with the use of
hearing aids, to discriminate speech without visual
cues. The audiologist added that Mr. McL aren had
bilateral sensorineural hearing loss and that his
speech recognition, with the assistance of his
hearing aid, was extremely poor at conversational
speech intensity.

The United States also introduced testimony
from an internationally recognized professor of
linguistics who had assessed the M cLarens’
modes of communication — sign language, speech,
lip reading, writing, reading and gestures. The
professor testified about the couple’ sinability to
communicate effectively without an interpreter
and that the couple’s primary and preferred
language was American Sign Language. Two
interpreters who had signed for Mr. and Mrs.
McLaren in medical settings at other times during
the pregnancy testified about their apparent need
for such assistance while the defendant relied
upon testimony from physicians at other practices
who described their communication with the
couplein the absence of auxiliary aids.

The jury appeared to have reached a
compromise verdict. While claims that Mrs.
McLaren had suffered disability-based
discrimination were denied, thejury returned a
verdict in favor of the United States, finding that
the clinic violated Title 11 of the Act by failing to
provide the assistance of an interpreter to Mr.
McLaren. In awarding Mr. McLaren a sum of
$60,000.00 in compensatory damages, the jury
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concluded that the clinic intentionally chose not to
provide him with the help of asign language
interpreter despite having been put on notice that
the failure to provide such assistance might
violate the law. The District Court also granted
the request of the U.S. Attorney’s Office for
injunctive relief against the clinic to ensure that
auxiliary aids and services would be provided to
others with disabilities who visit the clinic.

ABOUT THE AUTHOR

Jim Moore, the Assistant U.S. Attorney who
tried the McLaren case, clerked for the Chief
Judge of the U.S. District Court in the District of
Kansas and was a Trial Attorney for the Torts
Branch prior to 1993 when hejoined the U.S.
Attorney’s Officein Maine.a

Jazz Fest: Using a Positive
and Creative Approach to
Resolving ADA Issues

Glenn K. Schreiber
Assistant United States Attorney
Eastern District of Louisiana

"You’ll catch more bees with honey than with
vinegar." Anon.

"Whatever creativity is, it is in part a solution to a
problem."” Brian Aldiss

New Orleansis often called "the city that care
forgot." Such a laissez-faire attitude is
compounded by the usual ignorance of complex
statutes, like the ADA, that one encountersin
many places, not just "the Old South." When
attempting to bring about change, one should
always consider the attitudes, knowledge, and
experience of the people with whom one will be
dealing, in order to find the most effective
approach to inform them of a need and to help
them find the solution. Y ou will note that | think
and speak in terms of "needs" and "solutions"
instead of "problems," "violations," or "remedies."
| use this terminology because | find that the way

| shape my attitude greatly affects the manner in
which | (ak.a. "the Department") am received.

Jazz Fest is an excellent example of this
approach making al the differencein the
outcome. The Jazz Fest isan annual event
presented by the New Orleans Jazz & Heritage
Foundation (the Foundation) in New Orleans,
Louisiana, and includes hundreds of musical
performances, arts and crafts displays, and
beverage/food vendors. Each year, the Foundation
constructs the stages, tents, and most of the booths
in which these features are made available to
festival-goers, whose numbers over the past two
years averaged more than 80,000 per day. The
event is staged at afairgrounds which, at other
times, is used as arace track. The facility has
several components. First, there is a three-story
enclosed grandstand inside of which is a paddock
area. A concrete apron runsin front of the
grandstand along the long side of the track. The
track itself has a sandy surface, while the large
infield contains grass over which winding tarmac
paths have been superimposed. All of the
aforementioned areas are used to stage music and
folklore performances, display arts and crafts
shown by exhibitors chosen from across the
nation, and vend food, drinks, and souvenirs of
mostly local origin.

Figure 1 — Jazz Fest photo Case Study # 2
When | first approached the Foundation about

performing a compliance survey, it was after | had

resolved a minor dispute between the Foundation

and a volunteer who complained that he could not
park his wheelchair accessible van close enough
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to attend the requisite orientation meeting. Having
just had the ADA flung in their face, by an unpaid
volunteer no less, the Foundation at first did not
entertain my request with any great cheer.
Because the Foundation stressed the goal of
"multiculturalism," | seized upon thisin my initial
discussionswith them and posited that persons
with disabilities comprise a culture that they could
serve better--with alittle help from Uncle Sam. |
emphasized that with so many different venues,
facilities, features, and surfaces, the Foundation
was not to blame for oversights or errorsin
making accommodations for persons with
disabilities. | held out the Department as a
resource, a clearinghouse for information on
making places and programs more accessible, that
we would tap as we proceeded through the survey
process. When approached in thisfashion, the
Foundation and its counsel became not just
cooperative, but wholly supportive of the goal of
complete accessibility.

There were numerous facets to making Jazz
Fest accessible. A look at the final agreement
(available online at
http://www .usdoj .gov/crt/ada/nojazz.htm)
demonstrates the complexities involved. Some of
the more creative solutions we devised dealt with
providing accessible routes across changing
surfaces. To get from the cement apron across the
sandy racetrack, interlocking plastic and rubber
tiles called "porta-path™ " were employed, but to
get from the other side of the racing surface to the
infield, the Foundation constructed extra-wide
planked walkways one side of which were
boarded over to provide a smooth surface for
wheelchairs. Connecting each walkway to the
nearest tarmac path required special tar and rubber
moldings set at the proper grade for a smooth
landing on the permanent paths that meander
through the infield.

The one area over which the Foundation gave
us any resistance turned out to be the gem in the
crown of their accommodation efforts. Our survey
showed that persons in wheelchairs could not see
the acts performing on the main outdoor stages
due to the crowds around them standing up and
dancing during each performance. Initially the
Foundation opposed to the idea of providing a
special reserved areain front of the stage for

spectators in wheelchairs, on the basis of saf ety,
(fear of drawing the wrath of the crowd).
However, the Foundation withdrew its opposition
after it was pointed out that the crowds attending
Jazz Fest are generally very mellow, tolerant
people, and they had already reserved spacein
front of the stages for VIPs. In reversing their
opposition, the Foundation went all out, carefully
enclosing an area large enough to allow up to six
persons in wheelchairs and their companions
ample space to maneuver into position nearly in
front of mid-stage. The reserved area also
included awheelchair accessible portable toilet,
and signs placed high enough and printed large
enough to be readily seen from the vantage point
of awheelchair pointing the way to the entrance
of the area. This one feature easily draws the most
praise annually from the disabled community and
goes to the heart of the festival-making a varied
assortment of music available to al listeners.

But by far the most gratifying aspect of the
Jazz Fest project is the attitude with which the
Foundation approaches the subject of
accessibility. Its staff, headed by one of the most
conscientious AD A coordinators | have ever met,
continually looks for new and additional waysin
which the event may be made more accessible.
This year, alone, they instituted significant and
effective changes in signage, accessible routes,
and enforcement among the many independent
artisans and vendors. This ensured easy ingress
and egressto reserved accessible seating in al the
performance venues and in and around the arts
and crafts display areas. While many of the steps
they took are not required by the | etter of the
ADA, they certainly achieve the spirit of the law.
With the right attitude and awillingnessto think
"outside the box," accessibility can be
significantly improved to the delight of both the
public with disabilities and those to whom they
ook for accommodation.

NOTE: The Foundation’s actions have already
been appreciated by persons with disabilities who
have sent letters and emails expressing their
gratitude that their needs were being fully and
effectively addressed. The New Orleans Jazz &
Heritage Foundation also recently won
recognition for its efforts from the Governor’s
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Office of Disability Affairs, who gavethe
Foundation a Distinguished Service Award.

ABOUT THE AUTHOR

Glenn K. Schreiber has been an AUSA in the
Civil Division in the Eastern District of Louisiana
since 1985 and is the coordinator of the
Employment Litigation Group in his office. He
received a Specia Achievement Award in 2000
for his ADA enforcement work in connection with
the New Orleans Jazz and Heritage Festival.a

Burger King Restaurants:
Readily Achievable Barrier
Removal in Public
Accommodations

Patrick M. Walsh
Assistant United States Attorney
District of New Hampshire

On April 11, 2002, Burger King Company,
Inc., Miami, Florida, entered into a Consent
Decree with the U.S. Attorney’s Office for the
District of New Hampshire, and agreed to remove
architectural barriers to access by persons with
disabilities at seventeen of its twenty-one
company-owned restaurants in New Hampshire.
In a Consent Decree filed in U.S. District Court
resolving the case, Burger King agreed to pay a
total of $55,000.00 in civil penalties and damages
to resolve allegations that Burger King
restaurants in the District restricted or prevented
persons with disabilities from using the
restaurants, in violation of the Americans with
Disabilities Act.

Early on a Saturday afternoon in mid-October,
1999, Charles Gamer pulled into a Burger King
restaurant in Dover, New Hampshire, for lunch.
Gamer, an attorney from Milton, M assachusetts,
was traveling through New Hampshire on the
Columbus Day weekend with his family. Gamer
uses a wheelchair. While a the Burger King, he
tried to use the restroom. On entering the lavatory,
he found that there was only one stall, and that its
door was too narrow to accommodate his
wheelchair. He al so noticed that there was not

enough room in the stall for his wheelchair to
navigate and that there were no grab bars on the
side and back walls. In other words, the one and
only restroom stall was not "accessible," because
barriers prevented a person who uses a wheelchair
from using the public restroom at that restaurant.
He complained to the supervisor on duty, who
advised him that there was no other public
restroom available and suggested that he might try
to find another restroom e sewhere in town.

As aresult of his experience at the Dover
Burger King, Mr. Gamer filed a complaint with
the Disability Rights Section of the Department of
Justice in late 1999, alleging that there were
architectural barriers to access at that restaurant.
In early 2000, the case was referred to the U.S.
Attorney’ s Office for the District of New
Hampshire.

The United States Attorney’s Office opened
an investigation and assigned the Office’s ACE
(Affirmative Civil Enforcement) Investigator to
inspect the Burger King restaurant in Dover to
determine the extent of any violations of the ADA
relating to accessibility in the public areas. It was
discovered that there was indeed only one men’s
restroom stall at that restaurant and that the
dimensionswere well below the minimum
necessary to permit access by persons who use
wheelchairs. Other violations relating to height of
restroom fixtures and lack of grab bars were also
noted. Minor deficiencies in the required sign
configuration for accessible parking in the
restaurant parking lot were aso found.

There are thirty-one Burger King restaurants
in New Hampshire, and a high percentage of them
(twenty-one) are company-owned. Because of the
large number of company-owned facilities, we
decided to conduct a compliance review of other
Burger King restaurants to learn whether the
accessibility problems were limited to that one
restaurant or whether potential ADA violations
were more widespread.

Between February and September, 2000, our
investigator, armed with a tape measure, adigita
camera, and a checklist of the most relevant
aspects of the ADA architectural standards that
apply to places of public accommodation, visited
twenty-one Burger King restaurants to evaluate
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ADA accessibility at each site and examined each
for specific accessibility deficiencies similar to
those alleged in the initial Gamer complaint.

The architectural standards for places of
public accommodation are set out in detail in 28
C.F.R. Part 36, Appendix A (The ADA Standards
for Accessible Design). According to the ADA,
the Standards apply to al new construction,
defined as buildings or structures constructed for
first occupancy after 1993, or older building
structures that have had significant renovation
since 1992. Older construction must adhere to the
Standards if it is"readily achievable" to do so,
i.e., easily accomplishable without significant
difficulty or expense. For a company like Burger
King, which renovates its restaurants according to
a rotation schedule, it can be quickly determined
when the individual facility was built or renovated
in order to determine what level of complianceis
required.

Our investigation at particular restaurants
focused on restroom compliance (door width and
turning radius, stall door width and stall floor size,
placement of fixtures and grab bars), parking
designations, and food service queues. Of the
twenty-one surveyed restaurants, seventeen were
found to have significant compliance
inadequacies, including restrooms that did not
have at least one stall large enough to
accommodate a wheelchair, restroom stalls that
had no grab bars, restroom entry ways and stall
doors that were too narrow to accommodate
wheelchair passage, paths in the restaurant’s
seating area that were too narrow for wheelchair
use, a lack of designated parking spaces, and
inadequate accessible parking signs.

As an example, the investigator found that
one restaurant had several apparent violations:

1) there were no signs identifying accessible
parking spacesin its lot;

2) the restroom stall floor space was too small to
accommodate a wheelchair, in violation of

the architectural standards, which require awidth
of sixty inches and a depth of fifty-nineinches.
Standards 4.17.3;

3) the narrow stall door presented an architectural
barrier to access because it was less than thirty-
two inches wide. Standards 4.17.5; and,

4) the path of travel in the rest room was too
narrow to allow passage of a wheelchair, due
to aprivacy wall.

We found that a site visit to the various
restaurants disclosed different accessibility
problems at each location, yet almost all facilities
had some accessibility issues in common, such as
the height of sinks and other plumbing fixtures, or
appropriate signs and painted marks designating
accessible parking spaces. In New Hampshire, the
long, snowy winters can take their toll on painted
stripes on most parking lots, and an errant
snowplow clearing the same parking lot can take
out asign that marks the accessible parking
spaces. In most cases, the minimum spatial
requirements can be found in the regulations and
the Standards, which contain both written
descriptions and diagrams of acceptable plumbing
fixtures and applicable measurements, among
other things.

The investigator’s detailed and thorough
report was furnished to Burger King and was used
as abenchmark for required remedia work at the
restaurants. It also formed the basisfor the terms
of ultimate settlement.

Negotiations centered on the necessary ADA -
mandated work at each facility. A study of the
floor plans for each restaurant indicated that it was
readily achievable to remove barriersin the
buildingsthat were constructed before 1992 and,
therefore, all affected restaurants were required to
meet the statutory requirements for accessibility
as defined in the ADA and the Standards.

Two primary issues remained: (1) whether a
civil monetary penalty would be assessed (and, if
so0, how much?); and, (2) what specific
modifications to each restaurant would be made to
bring each into ADA compliance.

In addition, we made an early determination
that if the case were resolved by agreement, every
aspect of the settlement would be incorporated
into a Consent Decree, which would be filed with
the Court, preferably at the time of the filing of
the Complaint in U.S. District Court. This
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decision caused extensive involvement and review
by one of the Department’ s architectural
consultants, Ralph M artinez, who examined every
proposed drawing, sketch, and blueprint submitted
by Burger King to ensure that the smallest detail
was taken into account. Was there enough clear
floor space and an adequate turning radiusin the
new configuration offered by the company? Did
exterior doors and restroom stall doors swing
open in such away asto interfere with travel?
Were partitions, aisles, and passageways clear,
and wide enough to accommodate those who use
wheelchairs? Were accessible parking spaces level
and properly designated by signs and painted
markings? Were they close to an accessible
entrance? These and many other analyses were
made by our office and the architectural
consultants as Burger King presented their plans
for renovations to bring the restaurants into ADA
compliance.

Ultimately, the company agreed to pay
$50,000 (virtually the statutory maximum) to the
United States as a civil penalty for the barriers to
accessibility at their New Hampshire restaurants.
The company also agreed to pay Charles Gamer
$5,000, "...as acivil monetary penalty for his
injuries suffered at the Burger King restaurant in
Dover, New Hampshire, as a direct result of the
defendant’ s failure to remove barriers to
accessibility for persons with disabilities...."

In addition to the Consent Decree, which was
filed concurrently with the Complaint, the parties
submitted to the U.S. District Court a detailed
description of the required modificationsto be
made to each of the seventeen Burger King
restaurants that were found to have barriers to
access. Blueprints and architectural drawings were
included for several locations that needed
extensive work.

Our office learned that by making a detailed
and comprehensive record of ADA deficiencies at
the restaurants, we had an objective threshold to
which we could refer as we reviewed those
barriers to access with Burger King. By filing a
Complaint and Consent Decree in District Court,
there was a public record of the enforcement
action, and as important, a set of documents filed
with the Court that specified the necessary
renovation work to bring those locations into

ADA compliance aswell as atimetable for
completion. This was especialy important in the
event a dispute arose in the future concerning the
company’s remedial action.
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United States v. Warrior
Insurance Group:
Discrimination Based on
Perception

Mark R. Niemeyer
Assistant United States Attorney
Southern District of Illinois

United States v. Warrior was the first lawsuit
brought by the United States against an insurance
company for violation of the Americans with
Disabilities Act (ADA). The suit was resolved by
Consent Decree on May 30, 2000, in the
United States District Court for the Southern
District of Illinois. The monetary settlement
amount contained in the Consent Decree is the
largest to be given to an individual plaintiff in any
Title I1l ADA action.

This ground-breaking lawsuit involved a
complaint by the United States against Warrior
Insurance Group d/b/a Gallant Insurance
Company d/b/aValor Insurance Company
(Warrior) alleging violations of Title Il of the
ADA. Specifically, the United States alleged that
Gallant Insurance Company (Gallant), Warrior’'s
subsidiary, refused to pay the auto theft claim of a
woman it insured because it believed her to have a
mental disability, although Gallant knew the
woman could safely operate an automobile.
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Gallant, then rescinded her insurance policy
completely (again, based upon her perceived
mental disability), leaving her without an
automobile or automobile insurance.

In the Consent Decree, Warrior agreed to pay
the woman and her attorney $175,000.00, and to
pay the United States $25,000.00 in satisfaction of
the United States’ claim for a civil penalty.
Warrior further agreed to modify its guidelines,
insurance applications, and related documents, to
dictate that it will not discriminate on the basis of
disability. To demonstrate its compliance, Warrior
made periodic reports to the U.S. Department of
Justice for two years.

The case involved a woman with mild mental
retardation. She applied for and received
automobile insurance with Gallant. In her
insurance application, the woman did not indicate
that she had a mental disability (the application
asked about "medical disability” and the woman
did not interpret that to include her mental
disability). The woman’ s car was subsequently
stolen, and she made aclaim with Gallant. During
the course of the claimsinvestigation, Gallant
discovered that the woman was receiving
Supplemental Security Income for her disability.
Gallant, then, completely rescinded the woman'’s
policy (and did not pay her claim) because she
failed to disclose her mental disability (even
though the woman was able to provide a report
from a physician attesting to her ability to drive).
Gallant stated that, if such a physician’sreport is
provided, it would not refuse to insure individuals
with disabilities nor would it charge higher rates
for such individuals. Therefore, there was simply
no reason, other than discrimination, for Gallant
to have rescinded the woman'’ s insurance policy.

This case was greatly affected by the
discovery process and, more specifically,
Gallant’s failure to comply with discovery
requests and orders. Throughout the discovery
period, Gallant denied the existence of training
and policy manuals. Gallant further denied the
existence of a bonus structure that rewarded
adjusters for claim denial or low payout. Through
investigation and information sharing with other
attorneys involved in separate suits (state court
bad faith claims) against Gallant, the existence of
manuals and the bonus structure was discovered.

The Court had previously entered a sanctions
order for Gallant’ s failure to produce various
other documents prior to depositions. Upon
discovery of the manuals and bonus structure,
plaintiff, again, moved for sanctions. The threat of
potentially substantial sanctions, in addition to
evidence of Gallant’s encouragement of claim
denial, brought a previously unwilling Gallant to
the settlement table.

The United States case did have complicating
factors that made settlement desirable. The
woman’s mental impairment is not severe, and she
likely did not meet the ADA definition of an
individua with adisability. As such, the
United States’ main theory wasthat Gallant
discriminated based upon its perception of the
woman as disabled. It wasdifficultto argue
exactly which major life activity was perceived to
be substantially impaired. The United States
alleged major life activities of driving, thinking,
and caring for oneself, but did not have any direct
evidence of Gallant's perceptions regarding the
complanant. While there is some support to the
contrary, the Court may not have agreed that
driving isamajor life activity.

Gallant raised the Safe Harbor provision of
section 501(c) of the ADA, 42 U.S.C. § 12201(c),
aswell asthe McCarran-Ferguson Act, 15 U.S.C.
1012(b). The M cCarran-Ferguson Act, as
discussed in Doe v. Mutual of Omaha Insurance
Company, 179 F. 3d 557 (7th Cir. 1999),
precludes federal law from preempting state
insurance laws or regulations unless such federal
law specifically pertains to insurance. The "safe
harbor" provision protects an insurance
company’s administration of an insurance risk.
The United States refuted Gallant’s argument,
stating it made no alegationsregarding the
content of any insurance policy or the
administration of risk, and, thus, Doe did not bar
the United States’ Title Il action. Rather, the
United States challenged the rescission and
consequent complete refusal to insure the woman
based upon her disability. In other words, the
United States alleged that defendant had denied
the woman access to its good/service (insurance)
because of her mental disability, in violation of
the ADA as interpreted by the Doe case.
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Finally, in her application, the woman failed
to disclose a prior claim for the theft of an
automobile. Gallant argued that the
misrepresentation was intentional and material as
her rates would have been raised because of the
prior theft. Such a position isa sound,
nondiscriminatory reason for rescission if, in fact,
rateswould have been raised because of the prior
theft. However, the only time the prior theft was
voiced as a reason was in depositions. The
rescission |etter and request, as well as responses
to the United States inquiries, did notincludethe
nondisclosure of the prior theft as a reason. It
seems, then, the prior theft was being used as a
pretext, even though information about the theft
was received in the claimsfile prior to the
rescission.
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United States v. New York
Yankees, 108 F. Supp. 2d 258
(SDNY 2000): Breaking
Down Barriers to America’s
Pastime

Sara L. Shudofsky
Deputy Chief, Civil Division
Southern District of New York

In January 1999, the United States Attorney’s
Office for the Southern District of New Y ork
intervened in a private lawsuit brought against the
New Y ork Y ankees alleging that the Y ankees
discriminated against people with disabilities at
Y ankee Stadium. The government also sued the

City of New York, which ownsthe Stadium. This
lawsuit was the first brought by the Justice
Department under the AD A against a professional
sports franchise. The case was vigorously litigated
through discovery and motions practice for aimost
ayear, asthe parties prepared for atrial to
determine what constitutes readily achievable
barrier removal in connection with a deteriorating
seventy-seven-year-old structure located in one of
the world’ s richest sports markets. The case was
handled by Assistant United States Attorneys
Robert W. Sadowski, Glenn C. Colton, Irene
Chang, and Sara L. Shudofsky. In December
1999, on the eve of trial, the parties reached a
settlement of the case.

Prior to the resolution of the government’s
lawsuit, a tota of only forty-four pairs of
wheelchair and companion seating locations were
provided at Y ankee Stadium, and most of them
had obstructed sightlines whenever spectatorsin
front of the locations stood to watch certain plays
in agame. Under the terms of the Stipulation and
Order of Settlement, defendants agreed to increase
the number of wheelchair and companion seating
locations up to 400 pairs of seating locations,
including many locations with unobstructed views
over standing spectators.

Figure 2 — Y ankees Photo Case Study |
#5

The Stipulation also required defendants to
disperse the new locations throughout the lower
levels of the Stadium (prior to each season up to
and including the season commencing in 2006, the
defendants are required to install a specified
number of additional seating locations). The
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Stipulation also required the defendants to build
two entirely new seating sections —one in a
location near Monument Park (a museum area
commemorating Y ankee greats) in left field, and
the other in an area behind right center field. In
order to achieve unobstructed views from the new
seating section near Monument Park, the
defendants replaced the 8-foot, 6-inch-high
padded outfield fence that used to separate
Monument Park from the field with a 3-foot-high
padded wall with a series of glazed panels above
it. Fans with disabilities are enjoying both of these
seating sections today, and the areas are readily
visible on New York Y ankee telecasts.

In compliance with the ADA’ s requirement
that people with disabilities be offered a choice of
admission prices comparable to those available to
all other fans, the Y ankees now sell tickets to both
regular season and post-season games for almost
all of the wheelchair seating locations at the three
lowest ticket price levelsprovided at the Stadium.
Fans with disabilities can also purchase regular
season and post-season tickets through all of the
same methods afforded to others, including
Ticketmaster and internet websites.

The defendants have also modified the
following components within the Stadium to
provide accessibility to fans with disabilities:

(1) exterior and interior routes, doors, and signs;

(2) service areas such as restrooms, telephones,
drinking fountains, concession areas, elevators,
and ticket windows;

(3) restaurants and pubs;

(4) luxury suites and lounges,
(5) fire alarms;

(6) press areas;

(7) Monument Park; and

(8) parking facilities.

A total of 300 designated aisle seatsthat have no
armrests, or are equipped with folding or
removable armrests, are also dispersed throughout
the Stadium.

Asthe U.S. Attorney stated when the
settlement was announced, "Y ankee Stadium is

one of the most famous stadiumsin the world,
home to the franchise that has been dubbed the
‘team of the century.' Today's agreement ensures
that, as we enter the next century, people with
disabilities will have an equal opportunity to
enjoy America's pastime at this unique
landmark."
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Ferguson v. City of Phoenix,
931 F. Supp. 688 (D. Az.
1996), aff'd, 157 F.3d 668
(9th Cir. 1998): Integrating
Systems for Deaf Persons
into Emergency Services

Robert Mather
Senior Trial Attorney
Disability Rights Section

Ron Gallegos
Deputy Chief
District of Arizona

In consolidated cases, three private plaintiffs
who are deaf alleged in 1996 that the city of
Phoenix operated its 9-1-1 emergency service in a
way that discriminated against persons who use
telecommunications devices for deaf persons
(TDD). A TDD isadevice used with a standard
telephone to communicate with persons who are
deaf, hard of hearing, or who have speech
impairments, by typing and reading
communications. It issimilar to the
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tel etypewriters used by Western Union to "wire"
transmissions or instant messaging via the
internet. Most simple TDDs are roughly the size
of alaptop computer, and the user can connect
one to a standard telephone by placing the phone
handset into couplers on the TDD. The codeis
sent as audible tones similar to those used by
facsimile machines. Conversing in this manner is
very similar to a spoken conversation, except that
itistyped and read, instead of spoken and heard.
A TDD user types hisor her conversation, which
isread on adisplay by the other person using a
TDD. During the conversation, only one TDD at a
time can transmit tones through the telephone line.
Both parties must use TDDs to communicate.

Figure 3 —TTD Photo to accompany Case
Study # 6

A person using a TDD does not use the
telephone differently than a hearing person, other
than adding the use of this device. Just as a
hearing person will dial a telephone number and
wait to hear aperson answer with agreeting
before proceeding to speak, a TDD caller will dial
atelephone number and wait to read a person's
typed greeting and the "GA" (go ahead) protocol
before beginning to converse in text. A TDD user
does not typically press keys while awaiting a
response to his or her call.

The Phoenix 9-1-1 system required the TDD
caller to initiate an audible tone, such as hitting
the space bar on the TDD, and the operator to
recognize the tone to take the call. If the operator

did not receive an audible tone, he or she would
treat the silent call asa"9-1-1 hang up.” In each
case, the operator disconnected the 9-1-1 calls
made by the plaintiffs because they failed to emit
an audible tone. The system also had only one
call-taking station with the capacity to directly
respond to a TDD caller, requiring call-takers at
every other station to transfer TDD calls to that
equipped station.

The three plaintiffsfiled suit claiming that the
9-1-1 system discriminated against them in
violation of Title Il of the ADA. The city
responded to plaintiffs' complaint with a motion
for summary judgment because it believed that its
system, even with the requirement for audible
tone transmission and transfer of calls, did not
violate Title II's requirements. The plaintiffs then
contacted the U.S. Attorney's Office in Phoenix
for assistance.

This suit was one of the first casesfiled under
Title Il regarding access to public entities' 9-1-1
systems. M any issues of first impression would
arise throughout the litigation. Because of the
Department's unique role in formulating the Title
[l regulation and acting as the primary, though not
exclusive, enforcer of the ADA, the Department
had developed an expertise that we believed
would provide a perspective useful to the court in
helping to resolve these issues. The court granted
the Department leave to participate in the case as
amicus curiae to address the issues raised in the
city's motion for summary judgment. The briefing
was handled jointly by the U.S. Attorney's Office
and the Disability Rights Section of the Civil
Rights Division.

We asserted in our brief that the ADA
recognizes the life-or-death importance of access
to 9-1-1 services, and thus sets a high standard for
accessibility to those services for persons with
disabilities. We relied on the Department's Title ||
regulation, arguing it was entitled to deference.
That regulation requires that individuals who use
TDDs be afforded "direct access" to telephone
emergency services, including 9-1-1 services, and
also requires that 9-1-1 services be as effective for
persons who use TDDs as they are for persons
without disabilities. We asserted that policies that
require users to emit an audible tone in order to
receive a response do not satisfy these
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