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PREFACE.

THERE are two theories respecting the source of
governmental authority, which may be denominated
the Monarchical and the Democratic. The first, is that
of the monarch, who claims authority to govern by
“divine right.”” The second, is that of the people,
who claim that all governmental authority proceeds
from them ; that governments derive their authority
from the consent of the governed, and are amen-
able to them. This latter theory is denominated
the American Theory ; and the following treatise has
been constructed upon such hypothesis.

The fundamental principles adhered to in this treatise
are : That the people are the source of all gov-
ernmental authority in the state or nation ;—that they
are the authors and proprietors of government,
which, at most, is an institution created for the spe-
cific purpose of exercising such public authority
as the people instituting the government see fit to
. confer ;—that the public authority is the authority
of society taken as a whole;—that the largest orga-
nized civil society is that of the nation ;—that the
nation, as an organized body, is absolutely sovereign
in its authority to institute and endow its government ;
and, is independent of all other governments in its
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organic structure, and self-governing authority ;—that
national sovereignty must necessarily extend over every
inch of its territory, and over all the. inhabitants
thereof ; and must include every iota of governmental
authority within its limits ;—that the nation has sove-
reign authority to institute as many, and such gov-
ernments to administer its authority as it deems wise
and good;—and that none éan administer within its
territorial limits, except by its expressed or implied
authority. This theory is applied to the general and

state governments in the United States.
' JOEL TIFFANY.
ALBANY, 1867,
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INTRODUCTORY.

OF GOVERNMENT.

The American Theory.

SectioNn 1. When the people of the American colonies
had determined to sever the political ties that bound
them to the British government, and to establish for
themselves an independent political existence, they
asserted certain fundamental principles as the basis of
their right to do so; and they specified certain violations
of those principles by the British crown as a justifica-
tion of their conduct in throwing off their allegiance to
that government.

§ 2. In their Declaration of Independence, the repre-
sentatives of the colonies, in Congress assembled, in
the name and by the authority of the good people of
the colonies, put forth, among others, the following
principles, as fundamental to the establishment and
maintenance of just governments:

“We hold these truths to be self-evident: That all
men are created equal ; that they are endowed by their
Creator with certain unalienable rights; that among
these are life, liberty, and the pursuit of happiness ; that
to secure these rights governments are instituted among
men, deriving their just powers from the consent of the
governed ; that whenever any form of government be-
comes destructive of these ends, it is the right of the
people to alter or abolish it, and to institute a new gov-

2
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ernment, laying its foundations on such principles, and
organizing its powers in such forms, as to them shall
seem most likely to effect their safety and happiness;
that when a long train of abuses and usurpations, pursu-
ing invariably the same object, evinces a design to reduce
them under an absolute despotism, it is their right and
their duty to throw off such government, and to provide
new guards for thelr future security.” (See Dec. Am.
Ind.)

§ 3. The principles thus promulgated by that Declara-
tion were accepted by the American people, after mature
deliberation and full discussion; and to maintain them
they pledged life, fortune and sacred honor, a.nd fought
the battles of the revolution.

§ 4. The grounds upon which they based their right to
dissolve the political bands that bound them to Great
Britain were embraced in the following affirmations of
principles and rights:

1. The civil equality of all men.

2. Life, liberty, and the pursuit of happiness are
gifts from God to man, and, therefore, the natural and
unalienable right of all.

3. Governments derive their just powers from the
consenf of the governed, and are established for the pro-
tection of these rights.

4. When these governments become destructive of
the ends for which they are established, they act without
authority, and the people may resist and overthrow them.

5. When a government evinces a design to disregard
the ends of justice, and seeks to reduce its subjects under
an absolute despotism, it is the duty of the- people to
overthrow it, and establish new guards for their future
security.



OF GOVERNMENT. 11

CHAPTER L

THE CIVIL EQUALITY OF ALL MEN.

“ We hold these truths to be self-evident, that all men are
created equal.”

§ 5. This proposition separates man from acquire-
ments, and considers him as possessed only of natural
endowments; deriving them, with his existence, from
God; as having God’s warrant for that which he gave
to him, and made indispensable to the accomplishment
of a perfect destiny. It affirms in simple language,
man’s natural right to the natural means of supplying
his natural necessities. That in these respects, all men
are created equal.

§ 6. Man’s creation under the divine government as a
physical, social, moral, intellectual and religious being,
is to be deemed coneclusive evidence of his right to
exist; and, hence, of his right to all those beneficent
provisions which have been made indispensably neces-
sary to the maintenance of such existence, as a
physical, social, moral, intellectual and religious being.

§ 7. Man’s natural rights are indicated by his natural
necessities. As a physical being he is so constituted
that he must have the power of locomotion, to maintain
himself properly and perfect his physical and other facul-
ties. He is so constituted, naturally, that he must walk
because he cannot fly; and he must walk upon the
earth because, naturally, he cannot tread the air or
walk upon the water. Therefore, these natural neces-
sities become indications of his natural rights. If his
nature and constitution compel him to walk upon the
earth, he has an indisputable right to walk upon it; and
no one is authorized to question that right.!

1 Negessity, when imposed upon us by the very constitution of our being, 18
above all conventional law, If the Author of our being has given us an exist«
ence upon the earth, and has made us constitutionally subjeet to certain
necessities looking to the development, continuation and perfection of our

existence, and has provided for us the means of supplying those necessities,
he has, thereby, given us & perfect right to the use of those means; a right as
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§ 8. Again, man is so constituted that he must breathe
the pure air which God has provided, to maintain a
healthy existence. It is a necessity which God has
imposed upon him, and He has provided the appro-
priate supply free of expense. Therefore, man has an
unalienable right to breathe the pure atmosphere of
heaven, and he has God’s warrant of authority for the
same. Thus it is in respect to the sunlight, the rains
and the dews, etc. :

§ 9. Man must draw his physical supplies from the
earth, gathering them from the gardens of nature as
supplied without the labor of man, or produced through
cultivation by his labor. In either case the supply must
come from the earth. Hence, man has a natural right
to have access to the bosom of the earth, that he may
draw his necessary supplies therefrom.

§ 10. To maintain his existence and accomplish his
destiny, man must exercise in a proper manner, the
faculties and powers with which he is naturally endowed.
If he must draw his supplies from the earth, he must be
permitted to exercise those faculties and powers by which
they are to be produced or obtained; and he must be
permitted to possess and appropriate the supplies, thus
obtained by his own labor or creation, to his own use to
supply his needs.

§ 11. By thus making the necessities which God has
imposed upon man, a clear indication of his right to
use the natural means provided for their supply, we
arrive without difficulty at the basis of man’s natural
rights, and, hence, at a just perception of their natural
equality in all men.!

absolute as existence itself, The Almighty has not created man upon the
earth, and by the very constitution of his existence compelled him to derive
his physical subsistence therefrom, without, thereby, giving him an unaliena-
ble right to have access to the earth that he may draw his supplies thence.
Hence, man’s natural right to the use of the earth as a means of supplying his
natural necessities, may be claimed as appurtenant to his existence.

1To make an inherent necessity an indication, or basis even, of a right,
either in the individual or in the state, is no new doctrine. If an individual or
state has a right to exist, he or it has, as a necessary incident to such right, the
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§ 12. The affirmation that all men are created equal
and are endowed by their Creator with certain unalien-
able rights, is an assertion that all men h&vmg the same
origin, the same ultimate destiny to seek, and the
same means by which to attain that destiny under the
divine government, have the same natural necessities ;
and, hence, the same natural right to supply them.
And, therefore, the power which cannot dispense with
these necessities, has no authority to deny or ques-
tion these natural rights.

§ 13. These natural rights are not only equal in all, but
they are unalienable. TUntil man can become superior
to his necessities, and can dispense with the means of
supplying them, there is no consideration by which he,
while he continues to exist, can separate himself from
his right to seek their supply. Therefore, his natural
rights are as unalienable as his natural necessities are
constant. How far these rights may become forfeited
will be considered when man is introduced into society
and comes under the higher law of social necessity.

§ 14. The doctrine of the natural equality of all
men, as indicated by their natural constitutions, implies:
1. That all men have a common origin, and a common
destiny ; and possess in common the natural means by

authority of the Author of that existence to use all necessary and just means
to maintain and defend that existence. When President JEFFERSON assumed
that France must not possess the territory of Louisiana, and occupy New
Orleans, and that to do so would necessarily involve the two countries in war,
he based the morality of his position upon the necessity of the case: to wit,
the right on the part of the United States to do that which was indispensable
to self-preservation. (See Life of Jefferson, 80, pp. 7, 8 and 9; see also his mes-
sages on the purchase of the Louisiana territory; see also post, —.)

Says PUFFENDORF: “8ince human nature agrees equally to all persons, and
since no one can live & sociable life with another who does not own and
respect him as a man, it follows as a cornmand of the law of nature, that every
man should esteem and treat another as one who is naturally his egual, or one
who is a man ag well as he.” (Book iii, ch. 2, $1.) Says Mr. BARBEYRAQC, in his
note to the same: *For every one having a perfect right to expect that he be
regarded and treated as & man, he that doeth otherwise with him does him a
real damage. This duty being founded on an immovable condition, namely,
that men should be used precisely as men, is not only of general, but of per~
petual obligation; insomuch, that notwithstanding all the inequality by the
changes and diversity of addition, titles and degrees, the rights of natural
equality always remain 1mmovable and agree to every one in relatxon to
another, whatever condition he i8 in.”
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which that destiny is to be accomplished ; 2. That it is
their common right to use these means without let or
hinderance for the accomplishment of that destiny.
And as all are to unfold and perfect, if at all, under the
divine government by obedience to the same laws, all
have a natural and unalienable right to be permitted to
obey those laws, physically, intellectually, morally and
religiously.

§ 15. From these considerations it follows, that all men
are created equal ; equal in coming from the hand of the
same Creator; equal in being possessed of the same
natures, physiecal, intellectual, social, moral and religious ;
equal in having before them the same destiny to seek,
to wit, the perfection of each of these natures; equal in
deriving with their existence, from the band of their
Creator, the right to use the means provided for all for
the unfoldment and perfection of these natures.

§ 16. The natural equality of all men does not imply
that all have the same advantages which depend upon
adventitious circumstances. Under the divine govern-
ment, the constitution of the son is derived through the
constitution of the sire; and the effect not unfrequently
extends to the third and fourth generations, called in the
decalogue, * visiting the iniquities of the fathers upon
the children.” This must be so under that government
by which individualization is carried forward. It is in
obedience to that law by which the individual can pro-
gress fromd the less perfect to the more perfect. If the
sire could not transmit his infirmities, he could not
transmit his excellencies to his child. The susceptibility
to improvement implies the susceptibility to retrogres-
sion, which is simply susceptibility to change of con-
dition.!

1 Under the divine government, the laws of generation seem to be uniform,
which are,that the offspring shall be begotten into the likeness of the parent;
that is, every element, attribute and faculty of the parent is imparted to the
offspring. This principle is manifest in the production of individuality in
the several kingdoms.

The child necessarily derives its vital and mental constitution through its
parents, and especially its mother. When there are no influences to compel &
deviation, its vital and spiritual constitution must be in harmony with that of
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§ 17. The doctrine of the natural equality of all men
implies, that, however weak, feeble or imperfect may be
the physical constitution of the individual at birth,
there are natural means by which it may be improved ;
and the individual has the natural right to the use of
those means for its improvement and perfection. The
same implication is to be made also in respeet to the
intellectual, social, moral and religious constitution of
the individual. He has a natural right to the use of all
his powers and faculties to improve his condition, and
to seek a perfect destiny. If they are naturally weak
owing to unfavorable conditions attending parentage
and infancy, so much greater the necessity that he
enjoy all the means at hand, and that he be permitted
to exercise all the faculties and powers with which he
has been endowed to seek his better condition and
higher destiny. The doctrine is, that, however unequal
the advantages at the commencement of the race, each
has an equal right to use the means God has given him,
to win the prize.!

the mother; for, during the period of gestation, no influence ¢an reach thé
infant except through her. Hence, ordinarily, thé new-born infant is & récord
of the influences controlling the mother during the period of gestation. When
the influence is of a marked character, it is recognized by ordinary observers.
Such are instances termed “marking children.”” In families the differéences
which characterize children of the same parents, may be accounted for by the
difference of condition in parents, and of infl ing eir 17 attending
the respective periods of the generation, gestation and birth of their ¢hildren.

This susceptibility to influences affecting the character of the offspring is
incident to the law of progress. Allindividualities are produced under general
and special conditions and relations to outward influences. General condi-
tions and relations mark their general character; and special conditions and
relations mark their specific character. Thus arise classes, orders, geners,
species and varieties of individuals in the several kingdoms, each gradually
advancing toward perfect individuality. From the lowest to tlie highest thésé
advancing forms can be traced, perfecting in individuality at every step.
Along the mighty chain, connecting the lowest with the highest, no link is
absent; the chain is unbroken. Each individuality is developed under cons
ditions peculiarly its own, and advances only with advancing conditions. It
follows, necessarily, that in respect to physical and mental ¢onstitution, in
respect to specific endowments, those only can be born equal who arée equal
in all these accidents of parentage, ante-natal and natal conditions and influ-
ences. But these only affect state and degree of éndowment, which aré nét
counted in the seale of natural rights, Théy belong to education and acquires
ment.

1“For, a8 in well ordered commonwealths, one subject may exoeed ahother
in riches, or in honor, but all are equal sharers in thé cominon libérty; &,
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CHAPTER II.

Life, liberty and the right to seel one’s own happiness, are
gifts from God to man ; and therefore the natural and
unalienable right of all.

§ 18. This proposition necessarily follows the con-
clusion, that life, liberty and the right to seek a perfect
destiny are incident to the right to exist. It also follows
the conclusion, ¢ that all men are created equal,” and,
hence, are equally entitled to that which is essential to
their well-being and destiny. The proposition itself is
so self-evidently true, that it cannot be made more cer-

“tain by argument. It belongs rather to that class of
conscious affirmations called axiomatic truths, than to
that other class which are ascertained through a process
of ratiocination.

§ 19. If, however, one were disposed to deny or ques-
tion man’s natural right to life, liberty, ete., and to set up
an authority to the contrary, he would be obliged to show
in some other being a superior right which must neces-
sarily be sacrificed or endangered, by the existence of
this right in man. TFor if this right be essential to the
existence, well-being and final destiny of man, and if
it does not conflict with any equal or superior right in
another being, it cannot be denied or questioned.

§ 20. Whatever is the natural and unalienable right of
one man, is the natural and unalienable right of all men.
For when it is demonstrated that one man is immortal,
it is to be assumed that all men are so, unless exceptions
can be pointed out. When it is admitted that life, lib-
erty, &c., are the natural and unalienable rights of one
man, there appearing to be no exception, it is to be
assumed that they are, likewise, the natural and unal-
ienable rights of all men.

under this regulation of nature, how much soever a man may surpass his
neighbors as to bodily or intellectual endowments, he is still obliged to pay all
natural duties as readily and fully as he expects to receive them ; nor do those
advantages give him the least power or privilege to oppress his fellows.” (PU¥F-
FENDORF, B, 3, ch. 2, 3 2.) )
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§ 21. Again, whoever asserts that one man has natural
rights superior to another, and before which the rights
of others must yield, assumes an affirmative which
cannot be admitted, until it is clearly and logically
proved. If he has any special claim to the natural pro-
visions which God has made for supplying the needs of
his creatures not possessed in common by his fellows, he
must produce his charter from the Almighty, and show
by evidence that cannot be questioned, his superior
origin, aim and destiny.

§ 22. The natural necessities of all men being the
same, their hatural rights are likewise the same. And,
until it can be shown that a particular man has natural
necessities not common to the race, it cannot be claimed
that he has natural rights not common to all. In short,
until it can be demonstrated that one man has a different
origin from another, and is sustained by different means,
and has a different destiny to accomplish, it cannot be
claimed that he has been endowed with different and .
superior rights to others.

§ 23. The natural rights of man, as indicated by his
natural necessities, are limited only by the equal rights of
others; and the limit can generally be ascertained by the
inquiry, ¢ Should all others claim and exercise the same
natural rights, would there necessarily be any conflict ?”’
For no one can justly claim a natural right so broad that
he cannot accord the same to all others; and when he
does so, he is trespassing upon the common rights of the
race ; and he thereby authorizes them, in that respect; to
trespass upon him. Therefore, in defining the sphere
of individual rights, care must be observed to make the
definition broad enough to meet the needs of the indi-
vidual, and yet not so broad as to conflict with the like
rights in others. RIGHT CANNOT CONFLICT WITH RIGHT,
NOR CAN TRUTH CONTRADICT TRUTH.!

1 Nothing is conformable to the rules of wisdom which, being practiced by
every one, becomes hurtful and evil. (Barbeyrac’s note on Puf,, B, III, ch. 2, 24,
quoting Lactantius’ Inst., Div. 1, 8, ch. 23.)

3
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§ 24. Man has that natural right to his life which can,
under the same circumstances, be accorded to all other
men. And where he has a right to the prolongation of
his life, he has, as an incident thereto, the right to seek
and use all proper means to support and defend it.
‘When, under what circnmstances, and upon what princi-
Ple, man may forfeit the right to prolong his life, will
be fully discussed when the social and governmental
problems are under consideration.

§ 25. Liberty is the right to exercise all the faculties
and powers with which man is endowed that he may pro-
tect himself and provide for his natural necessities; and
also to do and perform whatsoever he pleases, so that he
does not, in any way, interfere with, or violate the equal
rights of, others, or endanger the well-being of society.

§ 26. The extent of man’s natural liberty as an indi-
vidual, is to be ascertained by considering his individual
necessities as a physical, intellectual, social, moral and
religious being. Whatever these natures may require for
their proper development and perfection, he is at liberty
so to provide for, as not to interfere with the like right
in others. He is at liberty, naturally, to appropriate to
his own use so much of that which nature has provided,
without the labor of man, as his necessities require.
He is at liberty so to bestow his labor, as by the aid of
natural forces, to convert to his own use, not only that
which is immediately necessary to supply his own wants,
and the needs of those dependent upon him, but also to
lay up in store for their future necessities. In short, his
personal liberty gives him the right to use all his facul-
ties and powers, and to possess himself of all the pro-
ductions thereof, to the extent that the same right can
be accorded to all others without necessitating conflict.

§ 27. Man’s right to the enjoyment of perfect liberty as
above defined also implies the right to possess himself
of the means for defending and maintaining that liberty ;
and also the right to use the same for that purpose.
For the right to enjoy is of no value unaccompanied
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with the privilege of maintaining and defending that
right. Therefore, when the right to life and liberty are
conceded, it follows that every other right essential to
the maintenance thereof, is also conceded. For the right
to life would be of no value unless accompanied with
the right to defend and maintain it; nor can the right
to liberty be maintained without the accompanying

right of self-defense.
§ 28. Man’s right to pursue after or seek happiness,

implies his right to acquire and enjoy that upon which
his happiness or well-being depends. He can only
be happy in the supply of all his needs. There cannot be
contentment while the mind feels the demand of neces-
sities it is unable fo supply; and in the absence of
contentment, there cannot be complete enjoyment.
Thus, while there is hunger or thirst, and the means are
not to be had to supply the demand, there can be
no complete enjoyment. The higher necessities may
be so abundantly supplied in the presence of such
physical lack, as almost to overcome the lower dis-
quiet; but, nevertheless, the demands of hunger and
thirst will make themselves felt, unless consciousness
be entirely withdrawn from the physical nature.

§29. But there are, also, social, intellectual, moral and
religious needs, which must be supplied, to enable man
to attain his true destiny; and those needs, unless
properly supplied, have their hungerings and thirstings,
creating an “ aching void.” Every nature has its needs,
without the supply of which man cannot obtain happi-
ness. The gratification he experiences in the appropriate
supply of the need indicated by hunger or thirst, is but
one of the many strings vibrating in harmony with
his perfect destiny, and tending to produce that state
in him known as happiness. When every need of his
nature is supplied, so that, physically, intellectually,
and affectionally, there is no lack, he will have attained
the state of complete happiness. The affirmation, there-
fore, of the right of man to seek happiness, implies his
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right to seek perfection in every department of his
being. He has a right to perfect his physical nature, by
supplying every need thereof; he has a right to perfect
his intellectual nature, by seeking all knowledge ; he
has a right to perfect his social and affectional nature,
by striving to come into true and just relations to man
and God.

§ 30. This natural right to seek happiness, and, hence,
to employ the means by which alone it can be obtained,
gives also the right of property, by means of which, in
many respects, man’s needs are to be supplied” Man’s

1 Perfect happiness is an incident of a perfected individuality and character,
and is the proposed end of every human being, Such destiny is the birth-
right of all, and hence, the desire for happiness is instinctive in man. But
happiness is to be distinguished from mere gratification of desire. That state
called desire, looking for gratification independent of the supply of needs,
arises from a disregard of the demands of the higher nature, whence arise
spiritual hunger and thirst, creating an “aching void,” — uneasiness, discon-
tent—to silence which, gratification is sought, not by the supply of those
higher needs, but by the excitation of the lower appetites and passions. This
undue excitation tends to disease, suffering and death. This desire for gratifi-
cation is denominated “lust.”

Real happiness can result only from obedience to law. It is a state of con-
sciousness in the individual, realizing the complete supply of everything
essential to his present well-being, without regrets for the past or anxiety for
the future. It implies a sense of duty performed to one’s self, neighbor and
God. By obedience of every law of his being, man dwells in the smile of Divine
favor, hearing the voice of God saying,  Well done good and faithful servant,
enter into the joy of thy Lord.” Perfect happiness can result only from perfect
obedience to every law promotive, in the individual, of his perfect destiny;
consequently, when man seeks happiness through the gratification of his
selfigh desires, he must not only fail, but must involve himself in a degree of
suffering incident to such disobedience of the requirements of his highest des-
tiny. It is to be observed that happiness can never be obtained while it is
made the object of pursuit. It can only follow as a result incident to astate or
condition in the individual, in harmony with the divine attributes. Hence,
happiness cannot properly be made the object of pursuit, except as an incident
of perfected condition or state.

2 The subject of property, or that to which the doctrine of property relates. GOD-
WIN, in his treatise on Political Justice, says: “That it relates to all those
things that conduce, or may be conceived to conduce, to the benefit or pleasure
of man, and which cannot otherwise be applied to the use of one or more
persons, than by a permanent or temporary exclusion of the rest of the
species. Such things in particular are food, clothing, habitation and furniture.
(Vol. 2, p. 415.)

Of the nature of property. PUFFENDORF (B. IV, ch. 4, 3 1), says that property is
8 moral quality which does not affect the things themselves, or as to their
intrinsic nature, but only produce a moral effect with regard to other persons;
and that these qualities, as all others of the same kind, derive their birth from
indisposition, &c. That the natural substafice of things suffers no alteration,
whether property be added to them or taken from them, He defines property
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property rights are either in common, or such as belong
to him exclusively as an individual. He has a right in
common to that which nature has provided without the
labor of man, and which is necessary or convenient for
his use; to be so exercised, however, as not to interfere
with the like right in others. He has a rightin common
to the use of the earth, and the natural produects there-
of ; to the use of the water, and the natural products of
the same ; to the use of the sunlight, the air, ete., to be so
used as not to interfere with the same right in others.
But any appropriation of these natural provisions
beyond the requirement of his wants, which necessarily
excludes others, cannot be claimed as a natural right.!

§ 31. He has also a natural right to the products of
his own labor. They are, so to speak, his creations, and
he has a title thereto as the producer or creator of such
products. This property belongs to the individual, and
is not held in common, as in case of mere natural pro-

to be “a right by which the very substance, as it were, of a thing, so belongs to
one person, that it doth not in whole belong, after the same manner, to any
other.” (Idem, 3 2; see also Kaufmann’s Mackeldey’s Civil Law, 3 260.) Heuses
the terms “ dominion ” and “property”’ assynonymous. The right constituting
a thing property, he says, ‘“strictly speaking, inheresin the person from which
the things themselves derive some kind of extrinsic denomination.” (Idem.)
But aside from metaphysical disquisitions upon the question, my right of
absolute property in a thing implies my right of dominion over, and of appro-
priation of, the thing; and my property therein, when limited to a particular
use, or when qualified by a particular obligation, is not absolute as to the whole
thing, but is deermed & limited or gualified property. But of this hereafter.
(See post, —; see Kaufmann’s Mackeldey’s Civil Law, 3 260.)

1 Man’s right to appropriate those things to his use which God has provided
for the supply of his needs, is absolute in itself, but is only inchoate in respect to
the things to be appropriated ; and his absolute property in the thing does not
commence until the appropriation has taken place. The right to appropriate
for the supply of needs is absolute, but this right does not attach to a particular
thing until exercised in respect to such thing. This 7igh¢, which he holds in
common with all mankind, to the use of those means provided by the Author
of his being, without the labor of man, for the supply of his necessities, is,
therefore, absolute, but it only attaches to the thing when exercised in respect
thereto. Therefore, the right to appropriate must not be confounded with the
act of appropriation. Before appropriation, his property in the thing is incho-
ate and conditional; after appropriation, as above, it is absolute. But this
absolute right to appropriate these things made essential to the existence of
man, extends only to the supply of his necessities ; and when, by 80 extending
this right, he interferes with the like necessary rights of others, he is acting
without authority from nature.
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ducts, upon which man has bestowed no labor.! He
has an absolute right to apply to his own use that which
he has produced without taxing the labor or invading
the rights of others; and he has a natural right to keep
or part with the same upon such terms as he thinks
proper, subject, however, to such modifications as the
rights of society impose.

§ 32. He may have property rights in whatever he
takes from the common stock and renders more valuable
to himself or to society by the bestowal of his labor upon
it. Thus, he may take uncultivated land, and by his
labor subdue it, until its products are more suited to the
needs of man, or are produced in greater abundance.
By so doing, he naturally acquires a property in such
land, justly measured by the improved character im-
parted to it by his labor. The same principle is appli-
cable to every natural thing made more valuable by the
labor of man. His exclusive property in anything,
naturally, is to be measured by what he has bestowed
upon or imparted toit. Rights of property acquired by
contract, etc., cannot properly be considered in this place.

CHAPTER III.

OF THE ORIGIN OF GOVERNMENTS.

§ 33. Oivil governments are institutions of society,
established for the aid and protection of the members
thereof; and man’s right to use his faculties and
powers to provide for his present and future well-being,

1 This right to the products of one’s own labor is absolute, because such pro-
ducts are the creation of the laborer. His title thereto is original, and not
derived after the thing has had an existence, as in case of title by appropriation
or purchase. His title begins with the beginning of that to which he is entitled.
This proposition presupposes the Iaborer to be the owner of himself, his facul-
ties and his powers; and as such owner, to have the right to dispose of their
use for a limited time, or of the products of their use; hence, by contract, he
can transfer his title to the products of his labor to another, even before they
have an existence, or, which is the same thing, he may hire out to another any
lawful use of himself, his faculties and powers.
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is the basis of the authority with which civil governments
are necessarily invested. Were all men sufficiently wise,
powerful and just to understand, respect and perform
their various duties to themselves and others, the neces-
sity for human governments would, in a measure, be
obviated. But, as men are naturally weak, ignorant
and selfish, and are inclined to prefer self to justice,
human governments, established upon principles of
impartial justice, become a necessity.!

§ 34. Man is so constituted, that, living alone, he can-
not perfect himself in his social, moral and religious
natures. He is constituted for society, and must live
in it or fail of his destiny. He may live by himself as
an animal, but he cannot as a social, moral and religious
being. Hence, society is one of the necessities of his
existence, giving birth to a class of rights to which
those of the mere individual are necessarily subordi-
nated.?

14 All men are endowed with certain unalienable rights, among which are
life, liberty and the pursuit of happiness; that, for the protection of these
rights, governments are instituted among men, deriving their just powers
from the consent of the governed.” (Declaration of Independence.)

2 Man i8 so formed by nature that he cannot supply all his own wants, but
necessarily stands in the need of the intercourse and assistance of his fellow
creatures, whether for his immediate preservation, or for the sake of perfecting
his nature, and enjoying such a life as is sultable to a rational being. (See
Vattel’'s Law of Nations, Prelim,, p 45,  10.)

“The great end of every being endowed with intellect and sentiment, is hap-
piness. It is by the desire alone of that happiness that we can bind a creature
possessed of the faculty of thought, and form the ties of that obligation which
shall make him submit to any rule. Now, by studying the nature of things,
and that of men in particular, we may thence deduce the rules which man
must follow in order to attain his great end —to obtain the most perfect hap-
piness of which he is susceptible. We call those rules the natural laws, or the
laws of nature. They are certain, they are sacred, and obligatory on every
man possessed of reason, independently of every other consideration than
that of his nature, and even though we should suppose him totally ignorant
of the existence of a God. But the sublime consideration of an eternal, neces-
sary, infinite Being, the Author of the universe, adds the most lively epergy to
the laws of nature, and carries it to the highest degree of perfectio: " That
necessary being necessarily unites in himself all perfection; he is therefore
superlatively good, and displays his goodness by forming creatures susceptible
of happiness. It is then his wish that his creatures should be as happy as is
consistent with their nature; consequently it is his will that they should, in
their whole conduect, follow the rules which that same nature lays down for
them as the most certain road to happiness. Thus the will of the Creator per-
fectly coincides with the simple indications of nature; and those two sources,
producing the same law, unite in forming the same obligation, The whole
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§ 35. As man is formed for society, and is endowed
with faculties and powers which require, for their culti-
vation and perfection, the presence and aid of his fellow
beings, he must submit to all such rules and regulations
as are necessary for the establishment and maintenance
of social existence and order. Hence, arises the doc-
trine, that, on coming into society, man, in consideration
of the benefits and advantages to be derived therefrom,
necessarily surrenders up a portion of his natural lib-
erty.! By which is meant, the individual must surrender
his ‘claim to such rights and privileges as cannot be
exercised consistently with the existence and welfare of
society. He must elaim for himself the exercise of no
liberty which cannot be accorded to all others.

§ 36. Man must be faithful to himself if he would
fulfill the destiny for which he is created. Every endow-

reverts to the first great end of man, which is happiness. It was to conduct
him to that great end that the laws of nature were ordained; it is from the
desire of happiness that his obligation to observe those laws arises. There is,
therefore, no man —whatever may be his ideas respecting the origin of the
universe, even if he had the misfortune to be an atheist—who is not bound to
obey the laws of nature, They are necessary to the general happiness of man-
kind; and whoever should reject them, whoever should openly despise them,
would, by such conduect alone, declare himself an enemy to the human race,
and deserve to be treated as such. Now, one of the first truths which the study
of man reveals to us, and which is a necessary consequence of his nature, 1s,
that, in a state of lonely separation from the rest of his species, he cannot
attain his great end, happiness; and the reason is, he was intended to live in
society with his fellow creatures. Nature herself, therefore, has established
that society, whose great end is the common advantage of all its members;
and the means of attaining that end constitute the rules that each individual
is bound to observe in his whole conduct. Suchare the natural laws of human
society.” (See note on 43d p. Vattel’s Law of Nations.)

1 BLACKSTONE, in his Commentaries (1 B., p. 125}, has the following: The
absolute rights of man, considered as a free agent, endowed with discernment
to know good from evil, and with power of choosing those measures which
appear to him most desirable, are usually summed up in one general appella-
tion, and denominated the natural liberty of mankind. . This natural liberty
consists, properly, in a power of acting as one thinks fit, without any restraint
or con@ol, unless by the law of nature; being a right inherent in us by birth,
and one of the gifts of God to man at his creation, when he endowed him with
the faculty of free will. But every man, when he enters into society, gives up
a part of his natural liberty, as the price of so valuable a purchase; and in
consideration of receiving the advantages of mutual commerce, obliges him-
self to conform to those laws which the community has thought proper to
establish. * * #* Political or civil liberty, therefore, is no other than natural
liberty so far restrained by human laws —and no farther — as is necessary and
expedient for the general advantage of the public. (1 Bl. Com., 125.)
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ment of body and of mind is absolutely essential to
the accomplishment of his true destiny. Therefore, he
cannot surrender, on coming into society, any essential
liberty or right. As his natural rights have their basis
in his natural necessities, so far as society modifies or
dispenses with these necessities, to that extent his
natural rights are modified or changed. But he sur-
renders no essential right; he loses no privilege of
injuring another, or of interfering with the equal rights
of others.!

§ 37. The natural necessities of the individual while
isolated from society, or dwelling in a savage state, are
different from those of one enjoying the advantages of
a high civilization. And the natural necessities being
different, the natural rights incident to those necessities,
are likewise different. The man advancing from a
savage to a civilized condition does not thereby sur-
render the natural rights incident to his native state.
Having put off his primitive condition, he has also put
off with it, the incidents thereof, or, in other language,
the condition ceasing, the incidents thereof cease with it.?

§ 38. Society being necessary to the individual to
enable him to fulfill his true destiny, he has, as an
incident, all the rights necessarily involved in the estab-
lishment and regulation of the society demanded. It
being a natural necessity, it must be established upon
such foundations as will secure its continuance, and

1 “ Moral or natural liberty is the right which nature gives to all mankind of
disposing of their persons and property after the manner they judge most con-
sonant to their happiness, on condition of their acting within the limits of the
law of nature, and that they do not any way abuse it to the prejudice of any
other men.” (Burlamaqui, ch. 8, 3 15.)

2 “The lbertas quidlibet faciendi, or the liberty of doing everything which the
passions of man may urge him to attempt, or his strength enable him te effect,
is savage ferocity; it is the liberty of the tiger, and not the liberty of man.”
(Sharswood’s note to 1 Bla. Com.,, p. 126.)

Man created in the image of his Maker, and, through his constitution, made
the subject of moral government, is, by nature, invested with no liberty
or endowed with no rights inconsistent with the requirements of that govern-
ment to which he is subject. It would be a perversion of reason to say that
man had the liberty or right to commit a wrong because the Almighty had
intrusted him with power to do so.

4
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enable it to accomplish the purposes for which it is
constituted. And man coming into, and becoming
a member of, civilized or enlightened society, and
participating in its benefits as a refining and civilizing
institution, ceases to be a savage; consequently the
rights incident to the savage state cease to exist; not
50 much by a surrender of the right or liberty, as by a
destruction of that condition out of which it arose.

§ 39. That society which is adapted to the natural
necessities of the individual, must establish its founda-
tions in natural justice. It must permit no necessary
liberty or right of the individual to be abridged. It
must not hinder him in the pursuit of a perfect destiny,
and, hence, must not embarrass him in seeking the
supply of his essential needs. Those necessities of the
individual which call for the existence of society, require
it for purposes of aid and protection. Therefore, society
must be so constituted and used as not to interfere with
the essential rights or liberties of the individual members
thereof.

§ 40. Civil liberty consists in the right to seek after,
and employ, every means essential to the perfection of
the individual in every department of his being. Civil
governments are instituted for the purpose of protecting
man in the exercise of such liberty, and also for aiding
him when such aid can be given without encroaching
upon the equal liberty of others. Man is entitled to no
greater liberty than that which leaves him free to seek
the end for which he was created; and no government
can be authorized to restrain him in the exercise of such
liberty. A true civil government, therefore, is one so
instituted and administered as leaves every subject
thereof free to seek the supply of every need, and
protects him in such endeavor.

1 Civil liberty is “that of a member of society, and is no other than natural
liberty so far restrained by human laws—and no farther — as is necessary and
expedient for the general advantage of the public.”’ (1 Bla, Com., 125.)

¢ Civil liberty is the not being restrained by any law but what conduces in &
greater degree to the public welfare.,” (Paley on Civil Liberty, B, 6, ¢. 5.)



OF GOVERNMENT. 27

§ 41. Civil liberty, then, consists in living under the
protection of a civil government, where the subject is
left free to exercise fully all his faculties and powers in
seeking the perfection of his being, or the attainment
of a perfect destiny ; and where he is fully protected in
the exercise and enjoyment of such rights. A true
government cannot restrain its subjects, as such, in the
exercise of any individual right.! For government is
not authorized to make unnecessary requirements of its
subjects ; and those which are essential to the existence
and well-being of society, the subject has no individual
right to retain or claim.?

§ 42. Society can have no rights not essentially in
harmony with the rights of its individual members.
For God, having ordained society as necessary for the
perfection of the individual, has placed social and
individual rights upon the same basis. The necessities
of the individual give birth to those of the social.
Hence, there must be agreement between individual

1 The terms “civil” liberty and “civil” rights, and ‘“political”” liberty and
“political ” rights, are usually treated as synonymous. In thiswork they will
be carefully distinguished, By “civil”’ liberty and *civil” rights will be
understood the liberty and rights appurtenant to the individual as a member
of society and subject of civil government, whether he be an infant or an
adult, & male or a female, a native or an alien. By “political » liberty and
 political” rights are meant those rights and privileges conferred upon the
subject by the government. That is, *civil”’ rights inhere in the individual;
“political” rights are conferred upon him. *“Civil” rights are a natural
endowment; *political” rights are a governmental one. Government must
concede “civil” rights and “civil” liberty to all; it confers political rights
according to its discretion., This principle has its foundation in thelaw of
necessity. The government must determine upon whom, and upon what
conditions, it is safe to confer political power, having in view the existence
and highest good of society ; but it must respect the “civil” liberty and * eivil”
rights of all, or defeat the very end of its existence.

2 “Every wanton and causeless restraint of the will of the subject, whether
practiced by a monarch, a nobility, or a popular assembly, is a degree of
tyranny; nay, even laws themselves, whether made with or without our con-
sent, if they regulate and constrain our conduct in matters of indifference,
without any good end in view, are regulations destructive of liberty.” (1 Bla,
Com., 126.) )

The right to regulate or constrain the conduct of the individual in one thing
indifferent, implies the same right in all things, which would necessarily be
destructive of all liberty and right in the subject. The exercise of such power
is the characteristic of despotism; and it does mnot properly belong to a
legitimate civil government, which derives all its right to govern upon the
theory of a public authority created on account of a public necessity.
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and social necessities— and, therefore, between indi-
vidual and social rights — and civil government performs
its office most perfectly when it so administers as not to
abridge the rights of any of its subjects.

§ 43. Civil government is a necessity of society, and,
hence, the necessity of every individual member thereof.
Therefore, everything essential for the establishment and
maintenance of such government becomes a like
necessity. Whatever right or power is demonstrated to
be indispensable to its existence and maintenance,
society can properly confer upon it. Therefore, society
has sovereign authority to invest civil government with
every right and power essential to its existence and
Jjust administration ; and the highest government thus
constituted must have sovereign authority, absolute
within such limits, and for such purposes.

§ 44. Every civil society must necessarily establish a
public aunthority, under which its common affairs are to
be regulated, and the civil conduct of each member, in
respect to the public welfare, is to be prescribed. This
authority belongs essentially to the whole body of
the society, until it is vested in those intrusted with the
administration of its government. But as soon as
society institutes its government, and determines the
mode of its administration, the public authority is vested
therein, and can only be exercised thereby.!

§ 45. The fundamental regulations which determine
the manner in which the public authority is to be
executed, form the constitution of the government. And
society, having instituted its government, determined
the fundamental regulations by which it is to be admin-
istered, and invested it with the public authority, is
bound by it, and must itself submit to that authority.

1 All the members of a state cannot be called together to be consulted or to
vote upon the enactrment of its laws; or upon the adjudication or execution
of them, and if they could be consulted, upon all questions of this character,
they would not be able to agree unanimously, Hence, there must be an estab-

lished public authority by which the laws of society are to be enacted, adjudged
and executed, without which society could not exist.
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It can, then, exercise its authority, civilly, in no other
way, for, politically considered, the government repre-
sents, or stands for the society.!

§ 46. Between the body of society, and the govern-
ment instituted by it, there is a manifest distinction.
Society institutes its government and invests it with
the public authority; and the government thus insti-
tuted executes that anthority in the manner prescribed.
Hence, while the body of society is the source of the
authority, it is not the government itself, and it can
execute the public authority only in the manner pre-
seribed.?

CHAPTER 1IV.

Of the Nature of Governments, and their Natural Rights.

§ 47. Whatever may be the form of the government
established by society, it is instituted to be intrusted
with the execution of the public authority. By the act
of association each citizen subjects himself to the
authority of the entire body in everything relating to
the common welfare.® The public authority emanates
from the entire body of society, which, to be executed,
must be vested somewhere; and wherever that author-
ity is vested, there is to be found the government of
that society. Therefore, while the authority of all over
each member, belongs essentially to the body politic or

1For the necessity requiring society to establish a public authority, also
requires it to submit to the execution of that authority in the manner and
form prescribed. Where the constitution prescribes the manner in which the
national authority is to be executed, or its fundamental laws are to be modified
or repealed ; or, in which the national will is to be ascertained, the nation is
thereby estopped from adopting any other method, except by overturning the
established authority, which is equivalent to revolution.

3 “It is evident that, by the very act of civil or political association, each
citizen subjects himself to the authority of the entire body in everything that
relates to the common welfare. The authority of all over each member, there-
fore, essentially belongs to the body politic or state; but the exercise of that
authority may be placed in different hands, according as the society may have
ordained. (Vattel, B.1,ch. 1,22.)

3 Vatt, L. of N., B. 1, ch, 11, 2 2.
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state, the exercise of that authority may be placed in
different hands, according as society ordains.!

§ 48. Society determines the form of its government,
that is, the body to which the execution of the public
authority is committed, which may be democratie, aris-
tocratic or monarchical: that is, the public authority
may be vested in a number of men elected by the peo-
ple; or in a particular or select class of the people; or
in a single individual; or the government may be a
combination or a modification of these three kinds.
But whatever its form or constitution, it is created for
the purpose of executing the public authority; and
derives its authority to act in the premises, from the
body of society.?

§ 49. From the nature and coustitution of men, and
from their situation upon the earth, there must neces-
sarily be many independent societies or nations. It is
manifestly impossible for the whole race to dwell
together in a single society, or to become subjects of a
single civil government. No one government could
adapt its administration to all; nor could it execute the
public authority upon all. Hence, from necessity, the
race must be gathered into many independent societies
or nations; and governments must be devised adapted
to the conditions and necessities of these various socie-
ties; and hence, being separate from, and independent
of, each other, each must be sovereign within its own
limits.

§ 50. The largest societies of men ecivilly associated
together constitute nations: consequently, the highest
public authority to be executed by any civil government
is the authority of the nation. As nations are consti-

t Idem,

2 “In Europe, sovereignty is of feudal origin, and imports no more than the
state of the sovereign. Ifcompriseshis rights, duties, exemptions, prerogatives
and powers. But with us, all power is with the people. They alone are sov-
ereign ; and they erect what government they please, None of these govern-
ments are sovereign in the European sense of the word, all being restrained
by written ¢onstitutions.” (See WEBSTER'S reply to CALHOUN, in the Senate
of the U. 8., Feb. 16, 1833.)



OF GOVERNMENT. 31

tuted of societies composed of the largest number of
individnals civilly associated together, and as the public
authority consists of the authority of all over each, it
follows that the public authority of the nation is sov-
ereign within its limits.!

§ 51. Sovereignty is the supreme authority and power
by which a state is governed.” It implies the right. of
commanding in the last resort.®> As an attribute of civil
government, it is the right of commanding civil society
in all matters pertaining to the public welfare, in the
last resort; which right the members of such society
have conferred on one and the same person— which
may be an individual or a body corporate—with a view
to preserve order and security in the commonwealth ;

11t does not follow that all national societies are equally numerous, wealthy
or powerful. One nation may be much inferior to another in each of these
particulars —may, in fact, be obliged to seek alliance with another and more
powerful natlon, to protect itself against the encroachments of other powers.
But this does not abridge its sovereignty or lessen its authority to command
within its own limits, or its right to claim its position in the family of nations.
Nations, as individuals, may differ in wisdom, wealth and power; but, like
individuals, they are also equal in their rights as sovereign states, which do
not depend upon considerations of that character. Says VATTEL (Prelim., 3 15),
“Nations composed of men, and considered as so many free persons living
together in the state of nature, are naturally equal, and inherit from nature
the same obligations and rights. Power or weakness does not, in this respect,
produce any difference. A dwarf isas much aman asagiant; asmall republic
i8 no less a sovereign state than the most powerful kingdom.”

From the very design that induces a number of men to form a society
which has its common interests, and which is to act in concert, it is necessary
that there should be established a public authority to order and direct what is
to be done by each in relation to the end of the association. This political
authority is the sovereignty: and he or they who are invested with it are the
sovereign. (Vattel, B.1,ch,1,31.)

2 “Sovereignty 18 that public authority which has no superior, and which
commnaands in an independent civil society, ordering and directing what each
must do to acquire its ends. It is the union of all the powers; it is the power
to do any and everything in a state, without being accountable to any one.”
(Bouv, Inst,, vol.1, p. 8. See, also, Lawrence Wheat., p. 35; also note 1 to g 49,
ante.)

3This right of commanding in the last resort must not be the subject of
appeal to other authority. It must include the right to command each and
every member of the nation, or all residing within its local jurisdiction, in all
matters in any way pertaining to the public welfare, without authority left in
any one or anywhere, to resist. For if its authority may be resisted, then
there must be superior authority within the same jurisdiction. This is impos-
sible. For the nation being the highest form of civil society, its government
is the highest in authority, and is, therefore, supreme. (See,also, Burlamaqui,
P. L., ch. 5,3 8; Vattel, B.1,ch. 1,34.)




32 INTRODUCTORY.

to promote the general welfare, and to secure the bless-
ings of liberty.!

§ 52. To entitle a society to rank as a nation, and to
figure in the family of nations, it must become actually
sovereign and independent within the limits of its
assumed jurisdiction. It must have the power to com-
mand therein in the last resort. It must have instituted
a government and invested it with sovereign authority;
and before it can claim recognition, it must give prima
Jacie evidence of its ability to execute the public
authority against all resistance within its limits.

§ 53. Before a society is morally entitled to attempt
establishing for itself an independent national existence,
there must exist a necessity for it so imperative that the
failure to establish it would be a public misfortune.
That is, the social necessity for it must be such that it
cannot be otherwise supplied.

§ 54. That social necessity which calls for the estab-
lishment of a nation as a sovereign and independent

18ee Preamble to Const. U. 8., also Burlamaqui P. of Pol. Law, chap. 5, $3 1, 2,
8, 4.

“#This supreme authority may be exercised either internally or extern-
ally. Internal sovereignty is that which is inherent in the people of any
state, or vested in its rulers by its municipal constitution or fundamental
law. This is the object of what has been called ‘' INTERNAL PUBLIC LAW, but
which may more properly be termed ‘CONSTITUTIONAL LAW. External sov-
ereignty consists in the independence of one political society in respect to all
other political societies. It is by the exercise of this branch of sovereignty
that the international relations of one political society are maintained, in
peace or war, with all other political societies. The law by which it is regula-
ted has, therefore, been called ‘EXTERNAL PUBLIC LAW,” but more properly
termed ‘INTERNATIONAL LAW, (Lawrence Wheat. Int’l Law, pp. 85 and 36.)

The rules applicable to the establishment of nations are quite similar to
those by which the natural rights of the individual are determined. No nation
should arrogate to itself rights and privileges in its institution, establishment
and administration which cannot be awarded to all other nations. For, asall
are equally sovereign and independent, and are to co-exist as such, they must
mutually recognize this sovereignty as belonging to each, and must consider
the necessary incidents of sovereignty as being the same in each and all. The
logic is this: If God has made the existence of nations upon the earth a neces-
sity, then must the nations be entitled to territorial locations upon the earth,
and to such locations as are suited to their existence and security; and he has
clothed each nation with those natural rights which are essential to establish,
maintain and perfect its existence, and to accomplish the purposes for which
it has been established; and these rights, naturally incident to the sovereign
and independent condition of the several nations, must harmonize ; so that,
1f observed, the highest interest of each nation could be secured,
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state, naturally limits it to the occupation of such ter-
ritory as is essential to enable it to fulfill the purpose
for which it was established, and to maintain and per-
petuate its existence. It has a natural right to so much
territory as is not occupied by, or is not essential to, the
existence and safety of an existing nation. For, if
the establishment of a particular nation as a sovereign
and independent state is a necessity of society, then has
society a natural right to such boundaries as are essen-
tial to its existence and security.

§ 55. The necessity requiring the establishment of
independent societies or nations, has its limits in those
principles essential to the existence, security and pre-
servation of the nation when established. Whatever is
essential to national existence and security, must attend
the right to establish a nation. Hence, in asserting the
right to establish a new nation, the right to everything
essential to the existence and security of that nation,
must also be considered. If such essential rights can-
not be asserted and maintained without violating other
essential principles and rights, the moral right to estab-
lish such nation is not perfect.

§ 56. Territorial extent, natural limits, homogeneous-
ness of people, indicating a geographical, moral and
commercial unity, suited to form one nation, are among
the essentials to a healthy, prosperous and secure politi-
cal existence as a nation.! Neither requisite may be
perfect, naturally ; but each should be so nearly so, that
the spirit and genius of the people can readily supply
that which is lacking.

§ 57. That social necessity which requires the estab-
lishment of a nation, demands that it shall be so
established and located as to secure permanence and
safety. This demand is as imperative as the necessity
calling for its existence. Hence, a nation is under the
highest obligations to itself to provide, in every way

18ee “State Rights,” a Photograph from the ruins of ancient Greece,” by
Prof, Tayler Lewig, LL. D., pp. §, 6, 7, 8, &ec.

5
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possible, for its own perpetuity and security. It must
seek such natural boundaries as indicate separation and
are most easily defended. It must secure to itself
means of external communication with the ecivil, social
and commercial world ; and, hence, should hold in its
own hands the key by which such communication is
secured.!

tSome of these considerations are alluded to by President LaNcorLn in his
Annual Message to Congress, December 1, 1862,

“ Physically speaking we cannot separate. We cannot remove our respective
sections from each other, nor build an impassable wall between them,” * * *
“There is no line, straight or crooked, suitable for a national boundary upon,
which to divide. Trace through from east to west upon the line between the
free and slave country, and we shall find a little more than one-third of its
length are rivers easy to be crossed, and populated, or soon to be populated,
thickly upon both sides; while nearly all its remaining length are merely
surveyor’s lines over which people may walk back and forth without any
consciousness of their presence. No part of this line can be made more
difficult to pass by writing it down on paper or parchment as a national
boundary.” * % =*

“There is another difficulty. The great interior region bounded east by the
Alleghanies, north by the British dominions, west by the Rocky Mountains,
and south by the line along which the culture of corn and cotton meets, and
which includes part of Virginia, part of Tennessee, all of Kentucky, Ohio,
Indiana, Michigan, Wisconsin, Illinois, Missouri, Kansas, Iowa, Minnesota,
and the Territories of Dakota, Nebraska and part of Colorado, already has
about ten millions of people, and will have fifty millions within fifty years,
if not prevented by any political folly or mistake., It contains more than one-
third of the country owned by the United States. Certainly more than one
million of square miles. Once half as populous as Massachusetts already is,
it would have more than seventy-five millions of people. A glance at the map
shows, that territorially speaking, it is the great body of the Republic. The
other parts are but marginal borders to it, the magnificent region sloping west
from the Rocky Mountains to the Pacific being the deepest, and also the
richest in undeveloped resources. In the production of provisions, grains and
grasses, and all which proceed from them, this great interior region is naturally
one of the most important of the world. Ascertain from the statistics the
small proportion of the region which has as yet been brought into cultivation,
and also the large and rapidly increasing amount of its produets, and we
shall be overwhelmed with the magnitude of the prospect presented. And
yet this region has no seacoast, touches no ocean anywhere. As part of one
nation, its people now find, and may forever find, their way to Europe by
New York; to South America and Africa by New Orleans, and to Asia by San
Francisco. But separate our common country into two nations, as designed
by the present rebellion, and every man of the great interior region is thereby
cut off from some one or more of these outlets, not perhaps by a physical
barrier, but by embarrassing and onerous trade regulations.”

¢ And this is true wherever a dividing or boundary line may be fixed. Place
it between the now free and slave country, or place it south of Kentucky or
north of Ohio, and still the truth remains that none south of it can trade to
any port or place north of it, except upon terms dictated by a government
foreign to them. Those outlets east, west and south, are indispensable to the
well-being of the people inhabiting and to inhabit this vast interior region.
‘Which of the three may be the best is no proper question. All are better than
either, and all of right belong to that people and to their successors forever.
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§ 58. The duty of self-protection and self-preservation
which a nation owes to itself, requires that it should
prevent any other power taking a position in reference
to itself, by which its security or prosperity could be
made dependent upon a foreign will. Hence, it has a
right to demand that another nation shall not, unneces-
sarily, take such a position or occupy such territory, as
will give it power over the existence, security or pros-
perity of it own people.!

§ 59. A State? consists of an association of individuals
united together under an organized government,® insti-
tuted to aid and protect the members thereof in the
exercise of their civil liberty and the enjoyment of their
just rights; and for that purpose, intrusted with the
execution of the public authority.* In its organic exist-

True to themselves, they will not ask where a line of separation shall be, but
will vow rather, that there shall be no such line, Nor are the marginal regions
less interested in those communications to and through them to the great
outside world. They too, and each of them, must have access to this Egypt
of the west without paying toll at the crossing of any national boundery.”

“Our national strife springs not from our permanent part; not from the land
we inhabit; not from our national homestead. There is no possible severing of
this, but would multiply, and not mitigate, evils among us. In all its adapta-
tions and aptitudes, it demands union and abhors separation. In fact it would
ere long force re-union, however much of blood and treasure the separation
might have cost.”

1 8ee the letter of President JEFFERSON to the American Minister in France —
Mr. LIvINGSTON —dated April 18, 1802, touching the cession of Louisiana and the
Floridas by Spain to France. (Lifeof JEFFERSON by RANDALL,vol.3,p.6.) The
position taken by the President is, substantially, that the United States can-
not permit France to possess the mouth of the Mississippi, &c.; the right of
self-preservation prohibited it. See,also, his message to Congress on that sub-
ject. Wecessity is above conventional law.

2The term state and nation are here used synonymously.

3“The government of a state is that organization in which the political
power resides, It is the political being created by the Constitution or funda-
mental law. A government is a body politic; it has a will of its own; and it
possesses powers and faculties to execute its own purposes.” (WEBSTER'S
speech in U. 8. Senate, February 16, 1833.)

4BURLAMAQUI says: “The state may be defined a society by which a multi-
tude of people unite together under an organized government in order to find,
tarough its protection and care, the happiness to which they naturally aspire.”
(Polit. Law, ch. 4, § 9.)

VATTEL says: “ A nation or state is a body politic or society of men, united
together for the purpose of promoting their mutual safety and advantage, by
their combined strength.” (Law of Nations, B. 1,ch. 1,3 1.)

CICERO gives substantially the same definition, (De Rep., 1, 3 25.)

ToLLYy says: * Multitudo juris consensu, et utilitatis communione sociata.”
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ence, it is a body corporate, having an individual will,
purpose and power, by which only it can be known in
its volitions, purposes and actions.!

§ 60. Nations, as sovereign states, are bodies corpo-
rate, free and independent, living together as equal
members of the universal national family, having no
superior except nature and God, under whom they exist
and by whose laws they must be governed to perpetunate
that existence. Hence, they are to be considered as so
many persons living together in a state of nature, free
and unrestrained, except so far as governed by the end .
for which they were created, under the laws of nature
thereto applicable.

1Two things are essential to the formation of a sovereign state. (L) It is
necessary to unite permanently the wills of all the members of the society in
such a manner, that from that time forward they should never desire but one
and the same thing, in whatever relates to the end and purpose of soclety. (2.)
To establish a supreme authority, supported by the strength of the whole body,
by which to enforce obedience to all rules and regulations of the state estab-
lished by the public authority. This union of the will and power of society
constitutes the body corporate and politic thereof, and without which eivil
society could not exist. This union of wills in the body corporate is by the
expressed or implied agreement of every one in society, by which he under-
takes to submit his private judgment and will in all matters pertaining to the
public interest, to the determination of those intrusted with the execution
of the public authority; and to yield himself to obey, and to give his power to
the government to compel others to obey, whatever in that respect the public
authority constitutionally requires. (See Burlamaqui’s Prin. of Polit. Law,
ch. 4, 34, et seq.)

This union of strength, which produces the sovereign power of the state,
is not formed by each man communicating his physical strength to the corpo-
rate body so as to remain utterly weak and impotent himself; but by an
engagement by which all in general and each in particular oblige themselves
to use their strength for the public only in the manner prescribed by the pub-
lic authority. By this union each member of society is under the protection
of the power of the whole society united. This multiplication of strength in
the body politic resembles that of each member of the human body. Take
them asunder and they are powerless; unite them and their strength
increases, until together they form a robust and powerful organism, or human
body. (Seealso, Burlamaqui, supra.)

Nations being composed of men naturally free and independent and who,
before the establishment of civil societies, lived together in a state of nature,
are to be considered as so many free persons, living together in a state of
nature. (Vattel, B. 1, ch. 1, 34.) All men are subject to the laws of nature, and
as their union in civil society cannot have exempted them from their obliga-
tion to observe those laws, since by that union they do not cease to be men,
the entire nation —whose common will is but the result of the united wills of
the citizens—remains subject to the laws of nature and is bound to respect
them in all her proceedings; and since rights have their basisin needs, the
nation possesses also the same rights which nature has conferred upon men,
in order to enable them to perform their duties, (See Vattel, B. 1,ch.1,25.)
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§ 61. Since nations, as civil institutions, are an out-
birth from the social necessities of men, there are certain
laws having their basis in such necessities, which are
fundamental to the existence and security of nations.
These laws are the laws of nature as applicable to them.
They are necessarily immutable, being founded on the
nature of man and his relation to his fellows as mem-
bers of society. Therefore, to constitute, maintain and
perpetuate such society as an organized, orderly
and healthy bLody, these laws must be observed and
enforced. They constitute the necessary laws of
nations.!

§ 62. The universal society of the human race being-
an institution of nature, that is, a necessary conse-
quence of the nature of mau, all men in every station
are bound to cultivate it and discharge its duties. They
cannot liberate themselves from the obligation by any
convention or private association. When, therefore,
they unite in civil society for the purpose of forming a
separate state or nation, they still remain bound to the
performance of their duties toward the rest of mankind.
Hence civil societies, thus constituted of persons owing
these moral duties, become moral persons, possessed of
an understanding, a volition and strength, and are
under the like obligations to other nations, as men are
to other men.?

§ 63. The object of the establishment of civil societies
among men being to enable each member to attain that

1 Vattel, Prelim, 3 7.

“There are things just in themselves and allowable by the necessary law of
nations, on which states may mutually agree with each other, and which they
may consecrate and enforce by their manners and customs. There are others
of an indifferent nature, respecting which it rests in the option of nations to
make in their treaties whatever agreements they please, or to introduce what-
ever customs or practices they think proper. But every treaty, every custom
which contravenes the injunctions and prohibitions of the necessary law of
nations, is unlawful. * * * Nations being free and independent, though the
conduct of one of them be illegal and condemnable by the laws of the con-
science, the others are bound to acquiesce in it where it does not infringe upon
their perfect rights. The liberty of that nation could not remain entire if
others were to arrogaté to themselves the right of inspecting and regulating

her actions.” (Vattel, Gen, Prin,, 29.)
2 See Vattel, Prelim,, 3 11,



38 INTRODUCTORY.

perfection of individuality and character for which he
was created; and the government being bound to do
everything in its power to accomplish the object for
which it was instituted, it follows as a fundamental law
of nations, that, in their conduct in respect to each
other, each is bound to do everything in its power, con-
sistent with its duties to itself and its subjects, to
contribute to the perfection and consequent happiness
of other nations.!

§ 64. As a consequence of the freedom and independ-
ence of nations, each is entitled to the enjoyment of
that perfect liberty she inherited from nature; and,
hence, it is, also, a fandamental law of national exist-
ence, that, in respect to all matters depending upon
judgment, or conscience, as to what she may or may
not do, it must rest solely with herself to determine.
This is a fundamental law, because a nation cannot
exist, and perform its duties in executing the public
authority, without this absolute right to examine and
determine such questions.’ -

1The duties a nation owes to itself are, unquestionably, paramount to those
it owes to other nations. When, therefore, she cannot contribute to the wel-
fare of another nation without doing an essential injury to herself, her obliga-
tion, in that respect, ceases, because she is then under a disability to perform
the office in guestion. (Vattel, Prelim., 3 14.)

The golden rule is as applicable to nations as to individuals: “ Whatsoever
ye would that men should do unto you, do ye even so to them;” and as it is
according to the nature of men, that kindness and good office should, in turn,
beget kindness and good bfﬁce, and that unkindness should beget unkindness,
God has made it for the interests of individuals and nations to do each other
all the good possible. Says XENOPHON: “If we see a man who is uniformly
eager to pursue his own private advantage without regard to the rules of honor
or the duties of friendship, why should we, in any emergency, think of sparing
him?”

2 Whatever is fundamentally essential to the existence and security of
nations. is conferred by natural law, which may be denominated a funda-
mental law, or a necessary law of nations.

The rights of nations, incident to their sovereignty and equality, are not
unlike those natural rights incident to individuals, as equals, in their individ-
ual sovereignty. In matters of duty and conscience, or of judicial determina-
tion, individuals have a right to examine and determine all questions for
themselves, being answerable only for an abuse of such liberty. We cannot
constrain a person to perform a particular act or service for us except when
there is a legal obligation by which he is bound to perform for us the particular
thing or service, independent of the determination of his conscience or judg-
ment. When one has a right to do*or not to do a particular thing, or has a
discretionary duty to perform, his obligation is said to be imperfect, because
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§ 65. That necessity which requires the institution of
nations, and the establishment of civil governments,
requires, also, that they shall be maintained and pre-
served. Therefore, all sovereign states have a perfect
right to those things which, by the laws of nature, are
necessary for their security and preservation.!

§ 66. All nations being equally sovereign and inde-
pendent in their intercourse with each other, each is
bound to respect the other as possessing the same pre-
rogatives, as entitled to the same rights, and bound to
the same duties as itself. Hence, the golden rule appli-
cable to individuals, requiring them to do unto others
as they would that others should do unto them, is like-
wise applicable unto nations requiring the same conduct
between them.

§ 67. Nations being sovereign and independent, have
perfect authority to enter into treaty stipulations with
each other, by which they can bind themselves to do or

there is no authority to compel his determination or action. But where he
may be compelled to perform the act, whether he will or no, his obligation is
said to be perfect.

Says VATTEL: “ T'he perfect right is that which is accompanied by the right
of compelling those who refuse, to fulfill the corresponding obligation. The
imperfect right is unaccompanied by that right of compulsion —it gives him only
the right to ask.” (Prelim.,217.) For where one is subject to compulsion in
respect 1o his action, he is no longer free in that respect.

Also, as a necessary consequence of the civil equality of nations, whatever,
in principle, is lawful for one nation, is lawful for another; and whatever, in
prineiple, is unjustifiable in one, is also, in the other. Each, alike, is mistress
of her own actions so long as they do not affect the perfect rights of other
nations. (See Vattel, Prelim, 2 19.)

1Tt, therefore, follqws that all nations havea right to resort to forcible means
for the purpose of repressing any particular nation, which openly violates the
Jaws of society, and thereby endanger the security and stability of nations.

“The laws of natural society are of such importance to the safety of states,
that, if the custom of trampling them under foot once prevailed, no nation
could flatter herself with the hope of preserving her national existence, and
enjoying domestic tranquillity, &c. All nations have, therefore, the right to
resort to forcible means for the purpose of repressing any one particular nation
who openly violates the laws of society which nature has established between
them, or who directly attacks the welfare and safety of that society.” (Vattel,
Prelim., 3 22.)

But, as nations are free and independent, they have no authority to interfere
with the conduct of one another, where parfect rights are not infringed. Thus,
though the conduct of those intrusted with the administration of public
authority be against good conscience, in respect to the subjects of that author-
ity, other nations cannot interfere without infringing the fundamental
principle of national sovereignty and equality.
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not to do, any particular act or thing, within the per-
mission of natural law, in harmony with the purposes
of their institution, and not prohibited by their funda-
mental law.




A TREATISE ON GOVERNMENT.

CHAPTER I
OF THE UNITED STATES AS A NATION.

§ 68. WHEN the people of the American colonies pro-
mulgated their declaration of independence, it was
necessary for them to unite, that they might provide
for their common defense, promote their general wel-
fare, and secure to themselves and their posterity, the
blessings of civil liberty.! That necessity was a war-
rant of their authority to establish for themselves, an

! In the Declaration of American Independence is set forth the following
catalogue of grievances, which impelled the Colonies to a political separation
from the mother country: .

“The history of the present King of Great Britain is a history of repeated
injuries and usurpations, all having in direct object the establishment of an
absolute tyranny over these States. To prove this, let facts be submitted to a
candid world.”” .

* He has refused his assent to laws the most wholesome and necessary for the
public good ; he has forbidden his governors to pass laws of immediate and

resging importance, unless suspended in their operation till his assent should
2 }(: ob,t’alned, and when so suspended, he has utterly neglected to attend to

em,

‘‘ He has refused to pass other laws for the accommodation of large districts
of people, unless those people would relinquish the right of representation in
the legislature ; a right inestimable to them, and formidable to tyrants only.”

“He has called together legislative bodies at Flaces unusual, uncomfortable,
and distant from the respository of their public records, for the sole purpose
of fau%]uing them into compliance with his measures.”

“He has dissolved representative houses repeatedly for opposing with manly
firmness his invasion on the rights of the people.”

‘“He has refused, for a long time after such dissolutions, to cause others to
be elected, whereby the legislative }};owers, incapable of annihilation, have
returned to the people at large, for their exercise, the State remaining in the
mean time, exposed to all the Aangers of invasion from without, and convul-
sions within.” .

“ He has endeavored to prevent the population of these States, for that pur-
pose, obstructing the laws for naturalization of foreigners; refusing to pass
others to encourage their migration hither, and raising the conditions of new
appropriations of lands.”

‘“ He has obstructed the administration of justice, by refusing his assent to
laws for establishing judiciary powers; he has made judges dependent on his
w1l11 z;lor;ye, for the tenure of their offices, and the amount and payment of their
salaries.

“ He has created a multitude of new offices, snd sent hither swarms of
officers, to harass our people, and eat out their substance ; he has kept among
us in times of peace, standing armies without the consent of our legisiatures
he has affected to render the military independent of, and superior to, the civil
power; he has combined with others to subject us to a jurisdiction foreign to
our constitution and unacknowledged by our laws, giving his assent to their
acts of pretended legislation.” )

6
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independent national existence;' and being successful
in their undertaking, they became a nation de facto;
and their independence being recognized by the nations,
they became a nation de jure.

§69. American independence was proclaimed “ in the
name and by the authority of the good people of the
colonies ;” it was established by their united power,
acting under a common executive head?, and obeying a.

‘ For quartering large bodies of armed troops among us; for protecting them
by a mock trial, from punishment for any murders which they should com-
mit on the inhabitants of these States; for cutting off our trade with all parts
of the world ; for imposing taxes on us without our consent; for depriving us,
in many cases, of the benefits of trial by jury ; for transporting us beyond seas
to be tried for pretended offenses; for abolishing the tree system of English
laws in a neighboring province, establishing therein an arbitrary government,
and enlarging its boundaries so as to render it at once an example and it
instrument for introducing the same absolute rule into these Colonies; for
taking away our charters; abolishing our most valuable laws and altering
fundamentally the forms of our government; for suspending our own legisla~
tures and declaring themselves invested with power to legislate for us in all
cases whatsoever.”

‘* He has abdicated government here, by declaring us out of his protection,
and waging war against us; he has piundered our seas; ravaged our coast;
burnt our towns, and destroyed the lives of our people; he is at this time
transporting large armies of foreign mercenaries to complete the work of
death, desolation and tyranny already begun, with circumstances of cruelty
and perfidy scarcely paralleled in the most barbarous ages, and totally
unworthy the head of a civilized nation.”

* He has constrained our fellow-citizens, taken captive on the high seas, to
bear arms against their country; to become the executioners of their friends
and brethren, or to fall themselves by their hands.”

“He has excited domestic insurrection amongst us, and has endeavored to
bring on the inhabitants of our frontiers, the merciless Indian savage, whose
known rule of warfare is an undistinguished distinction of all ages, sexes and
conditions.”

“In every stage of these oppressions we have petitioned for redress in the
most humble terms. Our repeated petitions have been answered only by
repeated injury. A prince, whose character is thus marked by every act which
may define a tyrant, is unfit to be the ruler of a free pe(wle. Nor have we been
wanting in our attentions to our British brethren, e have warned them,
from time to time, of attempts by their legislature to extend an unwarrant-
able jurisdiction over us; we have reminded them of the circumstances of our
emigration and settlement here; we have appealed to their native justice
and magnanimity: and we have conjured them by the ties of our common
kindred to disavow these usurpations, which would inevitably interrupt our
connections and correspondence. They, too, have been deat to the voice of
Justice and of consanguinity. We must, therefore, acquiescein the NECESSITY
which denounces our separation, and hold them, as we hold the rest of man-
kind, enemies in war, in peace, friends.”

1“We, therefore, the representatives of the United States of America, in
general Congress assembled, appealing to the Supreme Judge of the world for
the rectitude of our intentions, do, in the name, and by the authorily of the
good people of these Colonies, solemnly publish and declare that these United
States are, and of right ought to be, free and independent States; that they
are absolved from all allegiance to the British Crown, and that all political
connection between them and the state of Great Britain is, and ought to be,
totally dissolved; and that as free and independent States, they have fall
power to levy war, conclude peace, contract alliances, establish commerce, and
to do all other acts and things which independent States may of right do,
And for the support of this declaration, with a firm reliance on the protection
of Divine Providence, we mutually piedge to each other our lives, our for-
tunes and our sacred honor.” — Declaration of American Independence.

The obligations of protection on the part of the government, and allegiance
on the part of the subjects, are mutual. If, therefore, a province or body of
people, who are exposed to imminent peril, are utterly neglected or aban-
doned, or, worse than either, are wantonly oppressed by their government,
without any prospect or hope of redress or protection, they become perfectly
free to provitfe for their own safety and preservation, in whatever manner
they find most convenient, without paying any regard to those who, by their
conduct or neglect, were the first to fail in their duty. See Vattel, 3 200; see also
Dec. Am. Ind., as to the rights of a g)eople to throw off their allegiance to government.

3On the 19th day of Jgune, 1775, a commission for George Washington was
made out and signed by the President of Congress, in the words following:

“In Congress. The delegates of the United Colonies of New Hampshire,
Massachusetts Bay, Rhode Island, Connecticut, New York, New Jersey, Penn-
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common legislative authority ;' it was recognized by the
nations as the achievement of the people of all the
Colonies ; therefore, nationality attached to them in their
associated capacity, as one people, constituting one
nation ; and not as thirteen peoples, constituting thirteen
nations.”

§70. The people of the American colonies becoming a
nation de facto and de jure, by the establishment of their

sylvania, New Castle, Kent and Sussex, on Delaware, Maryland, Virginia, North
Carolina and South Carolina, to George Washington, Esquire: e, reposing
especial trust and confidence in your patriotism, conduct and fidelity, do, by
these presents, constitute and appoint you to be general and commander-in-
chief of the army of the United Colonies, and of all the forces raised or to beraised
by them, and of all others who shall voluntarily offer their services, and join
the said army for the defense of the American liberty and for repelling every
hostile invasion thereof; and you are hereby vested with full power and
authority to act as you shall think fit, for the good and welfare of the service.
And we do hereby strictly charge and require all officers and soldiers under
your command, to be obedient to your orders, and diligent in the exercise of
their several duties. And we do also en%oin and require you to be careful in
executing the great trust reposed in you, by causing strict discipline and order
to be observed in the army, and that the soldiers are duly exercised and pro-
vided with all convenient necessaries, And you are to regulate your conduct,
in every respect, by the rules and discipline of war, as herewith given to you,
and punctually to observe and follow such orders and directions from time to
time, as you shall receive from this or a future Congress of the said United
Colonies, or a committee of Congress for that purpose appointed. By order
of Congress. JoHN HANCOCK, President. Dated Philadelphia, June 19, 1775,
Attest, CHARLES THOMPSON, Secretary.’”’

1 The first Congress of delegates appointed by the Colonies to take into con-
sideration the situation of the provinces in North America, and the differences
subsisting between them and Great Britain, met at Carpenter’s Hall, in the
city of Philadelphia, on the 5th of September, 1774, and organized by electing
Peyton Randolph their President, and Charles Thompson their Secretary.
This Congress continued in session until 26th of October following, when,
having passed a resolution on the 224 of October, recommending the delegates
to meet again at Philadelphia on the 10th of May, 1775, they dissolved their first
session. The delegates, in pursuance of such recommendation, met again at
Philadelphia on the j0th of May, 1775, and again elected Peyton Randolph
President, and Charles Thompson Secretary. This Congress was composed of
delegates from New Hampshire, Massachusetts Bay, Rhode Island and Provi-
dence Plantations, Connecticut, New York, New Jersey, Pennsylvania, New
Castle, Kent and Sussex, on Deiaware, Maryland, Virginia, North and South
Carolina, and Georgia, The President, Peyton Randolph, being obliged to
return home, on the24th of May, 1775, John Hancock was unanimously elected
President, This .Congress commissioned Washington as the commander-in-
chief (see preceding note) of the army of the United Colonies, on the 19th of
June, 1775, and on the first of August adjourned to the 5th of éeptember, 1775.
On the 5th of September they again convened, and continued in session from
time to time until the 4th of July, 1776, when they promulgated to the world
the Declaration of American Independence, and ordered it to be sent to the
several assemblies, conventions and committees or councils of safety, and to
the several commanding officers of the Continental troops, and to be pro-
claimed in each of the United States, and at the head of the army.

? The people of the American colonies, in their united character and effort,
denominated themselves THE UNITED COLONIES or THE UNITED STATES. AS
a common society they were known by no other name. In the origin of the
term, it signified the unity of the people of the colonies in the great work of
achieving their common independence. The term, “THE UNITED STATES,”
usually applied to the people composing the several étates, rather than to the
States themselves as political institutions. The Union was that of the ;t)eople,
and not of the governments of the States. The State, asa political institution,
had no national authority, for it had been created for no such purpose. The
term “ UNITED STATES” was sometimes used both as a description, and also as
a limitation, of the territory and of the people to whom nationality was
accorded. Thus, in the definitive treaty of peace between the United Ntates of
Americaand Great Britain, September 8d, 1783, “ His Britannic Majesty acknow-
ledged the said UNITED STATES, viz., New Hampshire, &c., to be free, sovereign
and independent States; that he treats with them as such,” &e¢, It is to
observed that he treats with them in their common or united cnaracter and
capacity,and not in severalty, Great Britain, by her minister ptenipotentiary,
D. Hartly, was treating with the United States through her ministers plenipo-
tentiary, John Adams, Benjamin Franklin and John Jay, wno represented
the people of all the States constituting the American nation.
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independence, and the recognition of the same among
the family of nations, they had sovereign authority
to establish such a government as they deemed essential
to the protection, security and prosperity of the Amer-
ican people, as a nation ; hence, they had authority to
institute a confederacy of the States, and vest in it the
execution ‘of the public authority; or to establish a
national government of the people, making the govern-
ments of the several States subordinate thereto.!

§ 71. Whenever the people institute a government to be
intrusted with the execution of the public authority,
the authority of snch government must be derived from
the people in whom sovereignty inheres; and in the
institution and endowment of such government, the
nation necessarily asserts its authority to create, endow
or revoke at pleasure. Hence, having tried the form of
a confederated government, and found it inadequate to
the needs of a sovereign nation, they had authority
to lay it aside, and ipstitute in its place, a national gov-
ernment of the people; and to intrust it with the
execution of such public authority as they deemed
proper. ,

§72. Prior to the American revolution, the citizens
of the American Colonies did not claim to be national
subjects of any other government than that of Great
Britain? Hence, when they attempted to throw off

1 Sovereign authority to establish for itself such o form of government, and
to invest it with the execution of such public authority, in respect to mat-
ters of the general welfare, as it deems proper, must inhere in every nation.
Sovereignty is an essential attribute of nationality. If it has not the author-
ity to command in the last resort, but is amenable to higher authority,
it has not the essential attribute of an independent nation. But it is to be
remembered that this sovereignty inheres in the people constituting the
nation —not in the government instituted by them. The authority of the
government established by them is derivative, and may be general or limited,
according to the constitution by which it is instituted and invested with
authority; and having instituted a form of government, and intrusted it with
the execution of the public authority, if it becomes destructive of the ends for
which it was instituted, or even fails to accomplish the iourpose of its creation,
the people have the right to alter or to abolish it, and to institute a new govern-
ment, laying its foundation on such principles, and organizing its powers in
such form, as to them shall seem most likely to effect their safety and happi-
ness, See Dec. Am. Ind. .

2 ¢ In the first place, antecedent to the Declaration of Independence, none
of the colonies were, or pretended to be, sovereign States, in the sense in which
the term ‘“ sovereign ” is sometimes applied to States. The term “sovereign,”
or ‘“sovereignty,” is used in different senses, which often leads to confusion of
ideas, and sometimes to very mischievous and anfounded conclusions. By
¢ sovereignty "’ in its largest sense is meant supreme, absolute, uncontrollable
power, the jus summi imperii, the absolute right to govern., A State or nation is
8 body politic or society of men, united together for the purpose of promoting
their mutual safety and advantage by their combined strength. By the very
act of civil and political association, each citizen subjects himself to the
authority of the whole; and the authority of all over each member essen-
tially belongs to the body politic, A State which possesses this absolute
Fower without any dependence upon any foreign power or State, is, in the

argest sense a sovereign State; and it is wholly immaterial what is the form
of the government, or by whose hands this absolute authority is exercised.
It may be exercised by the people at large, a8 in a pure democracy, or by a
selectfew, as in an absolute aristocracy, or by a single person, as in an absolute
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their allegiance to the British crown, they assumed to
act in virtue of their original authority as inen, and not
as citizeus of any government. They repudiated their
allegiance to, and hence their nationality through, the

monarchy. But “sovereignty ” is often used in-a far more limited sense than
that of which we have spoken, to designate such political powers as, in the
actual organization of the particular state or nation, are to be exclusively
exercised by certain public functionaries without tie control of any superior
authority. [t is in this sense that Blackstone employs it when he says that is
of “the very essence of a law, that it is made by the supreme power. Sover-
reignty and legislature are indeed convertible terms; one cannot subsist with-
out the other.”” Now in every limited government the power of legislation is,
or at least may be, limited at the will of the nation, and therefore the legisla-
ture is not, in an absolute sense, sovereign, It is in the same sense that Black-
stone says, ‘“ the law ascribes to the Xing of England the attribute of sover-
eignty or preéminence,” because, in respect to the powers confided to him, he
is dependent on no mah,and accountable tono man,and subject to no superior

urisdiction. Yet the km(f of England canno6t make a law, and his acts,

eyond the powers assigned to him by the constitution, are void.” Story on
the Constitution, g 207,

The Colonial Congress that assembled in Philadelphia on the 5th of Septem-
ber, 1774, published a declaration of the rights of the subjects of Great Britain
in the colonies, which contained the following: “The good people of the
several colonies of New Hampshire, Massachusetts Bay, Rhode Island and
the Providence Plantations, Connecticut, New York, New Jersey, Pennsyl-
vania, Newcastle, Kent, and Sussex, on Delaware, Maryland, Virginia, North
Carolina and South Carolina, justly alarmed at these arbitrary proceedings of
parliament and udministration, have severally elected, constituted and
appointed deputies to meet and sit in general Congress in the city of Phila-
delphia, in order to obtain such establishment as that their religion, laws and
liberties may not be subverted. Wherenpon the deputies so appointed, being
now assembled in a full and free representation of these colonies, taking into
their most serious consideration the best means of attaining the ends afore-
said, do, in the first place as Englishmen, their ancestors, in like cases have
usually done tor asserting and vindicating their rights and liberties, DECLARE,

That the inhabitants of the English colonies in North America, by the
immutable laws of nature, the principles of the English Constitution, and
the several charters or compacts, have the following rights:

“ Resolved, N. C, D. 1. That they are entitled to life,liberty and property; and
that they have never ceded to any sovereign power whatever, a right to dis-
pose of either without their consent.

“ Resolved, N, C, D. 2. That our ancestors who first settled these colonies were,
at the time of their emigration from the mother country, entitled to all the
rights, liberties and immunities of tfree and natural born subjects within the
realm of England.

* Resolved, N, C. D. 3, That by such emigration, they by no means forfeited,
surremlered or lost any of those rights; but that they were, and their descend-
ants now are, entitled to the exercise and enjoyment of all such of them as
their local and other circumstances enable them to exercise and enjoy.

* Resolved, 4, That the foundation of English liberty, and of all free govern-
ment is a right in the people to participate in their legislative council; and as
the English colonists are not represented, and from their local and other cir-
cumstances cannot properly be represented, in the British parliament, they
are entitled to a free and exclusive power of legislation in their several pro-
vincial legislatures, where their right of representation can alone be preserved
in all cases of taxation and internal golity, subject only to the negative of
their sovereign in such manner as has been heretofore used and accustomed.
But from the necessity of the case, and a regard to the mutual interests of
both countries, we cheerfully consent to the operation of such acts of the
British parliament as are bona fide restrained to the regulation of our external
commerce tor the purpose of securing the commercial advantages of the whole
empire to the mother country, and the commercial benefits of its respective
members; excluding every idea of taxation, internal or external, for raising
a revenue on the subjects in America, without their consent.

% Resolved, N. C. D, 5. That the respective colonies are entitled to the com-
mon law of England, and more especially, to the great and inestimable priv-
ilheg? of being tried by their peers of the vicinage, according to the course of
the law.

“ Resolved, 6. That they are entitled to the benefit of such of the English
statutes as existed at the time of their colonization; and which they have, by
experience, respectively found to be applicable to their several local and other
circumstances. L

“ Resolved, N. C. D. 7. That these, his Majesty’s colonies, are likewise entitled
to all the immunities and privileges granted and confirmed to them by royal
charters, or secured béy their several codes of provincial laws.

* Resolved, N. C. D. 8. That they have a right peaceably to assemble, consider
of their grievances, and petition the King; and that all prosecutions, prohib«
itory proclamations, and commitments for the same are Fllegal. .
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British crown, that they might achieve for themselves a
new nationality.!

§73. As the people of the several Colonies were
united in the assertion of their independénce, and
unitedly achieved it; and as they unitedly claimed
recognition, and were recognized as one nation ; they
could claim and exercise national authority ouly as
citizens of the natibn. As citizens of a separate Colony
or State, they had no claim to national authority, either
from the necessity of the case, or from their individual
achievement, or from the assent of the American
people. Hence, neither the people of a separate Col-
ony, nor the government thereof, had any authority to
set up for themselves alone, a separate nationality; or to
exercise national prerogatives in derogation of the com-
mon sovereignty of the American people.?

§74. In all democratic nations, national authority
belongs to the people coustituting the nation. This
authority, with such limitations and restrictions as they

# Resolved, N. C. D. 9. That the keeping a standing army in these colonies in
times of peace, without the consent ot the legislature of that colony in which
such ariny is kept, is against law.

 Resolved, N. C. D. 10, Itis indispensably necessary to good government, and
rendered essential by the English Constitution, that the constituent branches
of the legislature be independent of each other; that therefore, the exercise of
legislative power in the several colonies, by a council appointed during pleasure
by the crown, is unconstitutional, dangerous, and destructive to the freedom
of American iegislation.

“ All and each of which the aforesaid deputies, in behalf of themselves and
their constituents, do claim, demand and insist on as their indubitable rights
and liberties, which cannot be legally taken from them, altered or abridged
by any power whatever, without their own consent by their representatives in
their several provincial legislatures.”

1 “We hold these truths to be self-evident, that all men are created equal;
that they are endowed by their Creator with certain inalienable rights; that
among these, are life, liberty and the pursuit of happiness; that to secure these
rights, governments are instituted among men, deriving their just powers
from fhe consent of the governed; that whenever any form of government
becomes destructive of these ends, it is the right of the people to alter or
to abolish it, and to institute a new government, laying its foundation on such

rinciples, and organizing its powers in such form, as to them shall seem most

ikely to effect their safety and happiness.” Dee. Am. Ind.

2 The highest public authority to be executed by any civil government, is the
authority of the nation; because it is composed of the largest association
of individuals for the purposes of civil government; and the public authority
consists of the authority of all over each. Hence a limited portion of such
society, as a neighborhood or district, cannot possess as high public authority
as the whole society together, upon the principle that the whole is greater
than any of its parts.

By the declaration that a nation is composed of the largest association of
individuals, is not meant that all nations are composed of equal numbers
of individuals, or that there may not be sovereign and independent nations
composed of fewer persons than a moiety of another nation. The authority
of & nation does not depend npon the number of persons constitutin% it.
Nations, as individuals, may differ in wisdom, wealth and power; but, like
individuals, they are also equal in their rights as sovereign States, which
do not depend upon considerations of that character. (See Vattel, Prelim.

15.) By the declaration that nations are composed of the largest number of
individuals civilly associated together is meant, that a nation, as a society, can
be included in no other civil association; that the highest civil jurisdiction
over any territory or people is that of the nation.

Again, national authority extends uniformly over all the territory embraced
within the national domain. Hence,2ll citizenshave e%ual national authority
in every part of the nation. National laws, applicable to all, are enacted,
adjudged and executed by the same government,
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think proper to impose, is, by them, vested in a body
selected or created for that purpose, that it may be
executed in respect to matters pertaining to the general
welfare. Hence, in the United States, national author-
ity belongs to the people as constituents of the nation,
and not as citizens of any domestic State or territory ;
and they have sovereign authority to institute such forms
of government, and to intrust them with the execution of
such public authority, a$ they deem proper.!

§ 75. The sovereign authority essential to the estab-
lishment and maintenance of government, inheres in,
and resides with the people ; and hence, the authority
of government is derivative. In democratic republican
countries, government is an institution of the people,
established by them to be intrusted with the execution
of the public authority. Hence, in such countries, gov-
ernments derive their authority from the people; and can
act only in virtue of the authority intrusted to them.?

+ Not unfrequently the authority of the government is confounded with the
authority of the people instituting it. It should never be forgotten that gov-
ernments are institutions of the people, and possess no original authority.
In the discussion of questions connected with the origin of the national gov-
ernment, a class of politicians commit this error, and are constantly talkin,
of the sovereignty of the States, from which they argue that the nationa,
government is but a creation of the State governments, instituted by
them, and not by the people of the United States. They seek to make the
State governments the source and fountain of political sovereignty, as though
the people, in the institution and endowment of these governments, had
exhausted their own authority, by transferring it irretrievably to these State
institutions; and from thenceforth these State governments had authority to
do what they pleased, and the people had none except through them. If these
State governments have such absolute authority, from whence did they rceceive
it? Not, certainly, from Great Britain, while they were provincial Colonies.
Not from the people, when they united to declare and achieve their common
independence. Not by the recognition of the nations as constituting such an
independent nation., As Colonies they set up no claim to national sovereignty,
and would not have been entitled to recognition had they done so. Independ-
ence was proclaimed and achieved in the name and by the authority of *the
people,’ and not in the name and by the authority of the several local govern-
ments; and the independence achieved was recognized as applying to the
united, not the separate States. The State governments, as political institutions,
were derived from the people, and existed and acted only by the authority of
the people. As such governments, they had no original sovereignty, and
hence could act in virtue of no such authority. The people could use them
in providing means to assert and maintain their independence; but could
derive no authority from them to proclaim and establish the same, for that
authority inhered in the people themselves, independent of all governments.

The true statement of the case is simply this: The people who severally
instituted these State governments, and intrusted them with the execution of
the public authority in certain matters, wished to unite all the Colonies or
States as one people, to resist the aggressions of the British erown, and,
if necessary, to establish a common independence. They did not resort
to these institutions of theirs to obtain authority to form this union, or to pro-
claim their independence. In this respect, they acted in virtue of their inhe-
rent sovereignty. They used their State governments as instruments to bring
gbout the necessary union of action, and also to furnish the means necessary
for accomplishing their undertaking. These State governments were institu-
tions of their own creating, over which they had sovereign authority.

And when they had achieved their common independence, and had become
national, as well as State citizens, they had authority to establish for them-
selves as a nation, such a form of government as they deemed most expedient,
They could confederate their several governments for national purposes, and
delegate to the confederation such authority as they thought proper, trusting
to the faith of the States; or they might institute a government of the people,
and vest in it the execution of all national authority.

2 “State legislatures as political bodies, however sovereign, are yet not
sovereign over the people. So far as the people have given power to the gen-
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~ §76. When the people institute a government, and
introst it with the execution of the public authority,
they do not thereby divest themselves of, or in any
degree abridge, their inherent sovereignty. That is
inalienable. In the institution of government, they
merely create a body or person to be intrusted with
the execution of their authority, to the extent and in the
manuer by them prescribed in their Constitution ; and
when the government is so intrusted with the execution
of the public authority, it is, nevertheless, subject to
that sovereignty that gave it existence.!

§77. As sovereignty is the supreme authority and
power by which a State is governed, and implies the
right of commanding in the last resort, it follows, that
as an attribute of civil society, it can only attach to the
people as a whole or nation ; and not to them, as a lim-
ited portion or moiety of a nation; for, as the largest

eral government, so far the grant is unquestionably good, and the government
holds of the people and not of the State governments, We are ail agents of
the same supreme power, the people. The general government, and the State

overnments derive their authority from the same source.” Webster in U. 8.

enate, in reply to Hayne: Gales and Seaton’s Reg, Vol. 8, pt. 1, p. 74, 1829, 1880,

“In Europe, sovereignty is of fendal origin, and imports no more than the
state of the sovereign. It comprises his rights, duties, exemptions, preroga-
tives and powers. But with us, all power is with the people. They alone are
sovereign, and they erect what government they please. None of these gov-
ernments are sovereign in the European sense of the word, all being restrained
'K;}’ written Constitutions.” See Webster's reply to Calhoun in the Senate of the

nited States, Feb. 16, 1833,

1 8ays BURLAMAQUI: “This sovereignty resides originally in the people.
But when they have once transferred it, they cannot, without contradiction, be
supposed to continue masters of it. When the people establish a government
and confer upon it the supreme power, that is, the power to determine what
measures are necessary to preserve civil societgr, to promote its prosperity; to
punish those who disturb its peace or plot its destruction; to settle differences
among its members, and to enforce the judgments which it pronounces, it is
evident that they part with their sovereignty.” He adds: “The government
m ¥y enact laws to which the people are opposed ; yet there is no question that
they are bound to obey them, and that the government has theright to enforce
obedience, and was instituted for that purpose.” See Principles of Politic Laws,
Ch. 7,33 10, 11 and 12,

The error in the reasoning of the learned author consists in this: He separates
between the authority of the people and the authority of their government,
This attribute of sovereignty in the people exists because of the necessity of
the case, as society could not exist without it. But this sovereign authority
must be executed, or it might as well not exist; and society as an unorganized
mass, cannot execute it ; therefore, necessity compels society to institute means
for executing their authority, not the authority of the agent emploved.
Hence, the necessity of establishing a government, to be the agent or instru-
ment of the people in executin%] their authority. It is true that the people
individually ‘are bound to obej the laws enacted and adjudged by the govern-
ment, because they are enacted by the sovereign authority of the people,
through the instrumentality ordained by them for that purpose; but if the
government departs from that authority, and enacts laws upon its own
responsibility alone, individuals, even, are not bound to obey them.

BURLAMAQUI overturns his own theory on this point in the very next
section. He says, 313: * It may be asked if the people have parted with their
sovereignty by establishing a government, what control have they over it, and
in what does their power consist? We answer, that they still retain the power
to alter or abolish it at their pleasure.”

What! have the people surrendered to the government, their sovereignty,
and yet retained it to be exercised at their pleasure? This cannot be. They
have intrusted the government with the execution of their authority over
matters committed to it, because it could be executed in no other way, But
the government, in all it has a right to do, is but the servant of the people and
answerable to them.
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societies of men, civilly associated, constitute nations,
and as the highest public authority to be executed by
civil government is the authority of the nation, it fol-
lows that the authority of the nation must be sovereign
within its territorial limits ; that is, it cannot be subject
to question or resistance by any other lawful authority.

§ 78. That necessity which requires the people of a
nation to possess sovereign authority in all matters per-
taining to the general welfare, is incident to national
existence. Hence sovereignty is a necessary attribute
of every nation —one which inheres in the people in
their national character. /The people of the United
States, as a nation, possess this necessary attribute, and
hence, have sovereign authority over all matters of
general interest within their territorial limits.

§ 79. This sovereignty pertains to the people of the
United States as national citizens only, and not as citi-
zens of any other government. There cannot be two
separate and independent sovereignties within the same
limits or jurisdiction ; nor can there be two distinet and
separate sources of sovereign authority within the same
jurisdiction. The right of commanding in the last
resort can be possessed only by one body of people
inhabiting the same territory,! and can be executed
only by those intrusted with the execution of such
authority.

§ 80. The people of the United States, as a nation,
have supreme authority over all matters pertaining to
the general welfare, within the territorial limits of the
nation ; and they have authority to determine by whom,
and in what mode the public authority shall be exe-
cuted; what rights, duties and powers shall pertain to

1 The characteristics of sovereignty are such as to demonstrate the correet-
ness of the above. Sovereignty necessarily inheres in the people of a nation,
to be used for the establishment and maintenance of public order and security,
and for the protection of private rights. And being the right of commanding
in the last resort in all matters pertaining to the public weal, certain charac-
teristics must inevitably attend upon it.

1. The first characteristic of sovereignty is, that it is a supreme and independ-
ent power—one which judges and determines in the last resort of whatever is
susceptible of human direction, relating to the welfare and advantage of
society, and can acknowledge no superior on earth. Whatever it ordains in
the plenitude of its power, cannot be reversed by any other human will as
superior to it, Since human power cannot be increased to infinity, theremust
necessarily be a limit, beyond which there is no superior authority. And
whatever the form of government, there must inevitably be a supreme tri-
bunal, beyond which there can be no appeal.

2. A second characteristic of sovereignty is, that it is not accountable for the
exercise of its authority, nor liable to punishment; for it has no superior.
Hence, it is manifestly apparent that sovereignty belongs to the people in their
highest civil character alone, and not to any person or body having only deri-
vative authority ; that while governments exercise sovereign authority, it is
the sovereign authority of the geople, and nos of the government as the mere
institution of the people. See Burtamagqui's Prin., Pol. Low, ch. 7, 33 1-5.

7




50 OF GOVERNMENT.

the national government, and what to the governments
of the States.!

§ 81. The sovereign authority essential to the estab-
lishment and maintenance of a national government
inhering in, and remaining with, the people of the
United States, they are authorized to establish a
national government in such form, and vest in it such
powers in respect to the general welfare, as they deem
proper? And they, also, have authority to establish
State governments, and vest in them the exeéution of
such public authority as they deem expedient; and, in
virtue of the same sovereignty, they can enlarge or re-
strict the limits of State or national authority at
pleasure.’

§ 82. Sovereignty, as an attribute of the people of the
United States as a nation, excludes the like sovereignty

1 “If the government of the United States be the agent of the State govern-
ments, then they may control it, restrain it, modify it, or reform it. It is
observable enough that the doctrine for which the gentleman contends leads
him to the necessity of maintaining, not only that this general government is
the creature of the States, but that it is the creature of each of the States
severally; so that each may assert the power for itself, of determining whether
it acts within the limits of its authority. It is the servant of four and twent
masters of different wills and different purposes, and yet bound to obey all.
This absurdity — for it seems no less —arises from a misconception as to the
origin of this government in its true character. It is, sir, the people's constitu-
tion, the people’s government; made for the people ; made by the people, and
answerable to the geople. The people of the United States have declared that
this constitution shall be the supreme law. We must either admit the prop-
osition or dispute their authority. The States are unquestionably sovereign,
so far as their sovereignty is not affected by this supreme law. But the State
legislatures, as political bodies, however sovereign, are yet not sovereign over
the people. So far as the people have given power to the general government,
so far the grant is unquestionably good, and the government holds of the
people, and not of the State governments. We are all agents of the same
supreme power —the people, The general government and the State govern-
ments derive their authority from the same source. Neither can, in relation
to the other, be called primary, though one is definite and restricted, and the
other general and residuary. The National government possesses those
powers which it can be shown the people have conferred upon it, and no more.
All the rest belongs to the State governments or to the people. So far as the

eople have restrained State sovereignty by the expression of their will in the
8011stitutmn of the United States, so far it must be admitted State sovereignty
ig effectually controlled.” Webster’s reply to Hayne in United States Senate, Jan.
27,1830, G. & S. Reg. of Cong. Deb., Vol. 8, p. 1, page 4.

2 This follows from the doctrine that the sovereignty essential to the estab-
lishment and maintenance of government, inheres in, and remains with the

eople ; together with the further principle or doctrine, that the authority to

egislate for the government of society belongs to the sovereignty. Says

Blackstone: “The very essence of a law is, that it be made by the supreme
power. Sovereignty and legislature are, indeed, convertible terms; one can-
not exist without the other.”” (1 Black. Com., 46.) By which is meant, the
authority to make a law binding upon the people must be sovereign. In other
words, he defines municipal or civil law to be, ‘“a rule of civil conduct pre-
scribed by the supreme power in a State,” &c. (1 Com., 44); * for legislature is
the greatest act of superiority that can be exercised by one being over
another,” (idem, p. 46.)

3 The territory constituting the field of State jurisdiction, is within the
jurisdiction of the nation; and the American people as a nation, possess and
exercise the authority of drawing the line of jurisdiction between the State
and national government according to their sovereign pleasure. Besides, as
has already been stated (ante. ¢ 79 and note), there cannot be two independent
sovereignties within the same limits or jurisdiction; nor can there be two
distinct and separate sources of sovereignty within the same jurisdiction.
If the people of the nation, as a nation, possess sovereign authority in
respect to all matters pertaining to the general welfare, then the people of the
State, as State citizens merely, cannot possess such authority, except as
derived from the nation,
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of the people of a single State, as State citizens merely.
Hence, the authority of a citizen as a constituent of the
nation, is superior to his adthority as a constituent of a
mere State or territory. Hence, also, when the nation
assumes to confer upon the national government exclu-
sive authority over any particular class of subjects, the
people of a particular State have no legal power to
question or deny such grant, though it encroach upon
what before belonged to their peculiar jurisdiction.'

§ 83. In the United States, the people of a particular
territory have no authority to vest themselves with the
rights, powers and prerogatives of a State; nor can
they lawfully exercise any public authority, except
under the enabling power conferred by the nation.
They can draft the frame-work of a government, and
the form of a constitution; and can ask to be endowed
with authority to govern themselves in all matters local
and domestic. But they can give to their constitution
no authority, and to their government no life or power.
That must come from those in whom sovereignty resides.?

.§ 84. The national and State governments are insti-
tutions of the people, and each derives its existence and
authority from the same source. Hence, they are
instituted in such form, clothed with such powers, and
subject to such limitations, as the people of the nation
in their sovereignty ordain.’

1 This likewise is a corollary flowing from the propositions that sovereignty
is an essential attribute of nationality (377 ante); and that there cannot exist
at the same time, and within the same limits or jurisdiction, two separate an
distinet sovereignties or sources of sovereign authority. (379 ante.) Hence, if
the people of the United States as a nation, are sovereign, and can exercise
sovereign authority throughout the territorial limits of the United States,
they have the authority to determine in what body or bodies, the execution
of the fublic authority shall be vested ; and from them as a nation, must come
the authority to exercise the functions of government within the national
limits. Practically, in the institution of local or State governments, this doc-
trine is observed, ~The 111)e0€1e ot a territory within the United States, however
numerous, cannot clothe themselves with the authority of self-government
even in local and domestic matters., They are obliged to obtain the consent
of the nation through the national legislature, which, so to speak, becomes an
act of political enfranchisement. This will be fully considered when the
o_régin‘ hature and authority of the States within the Union come under con-
sideration.

3 According to the Constitution of the United States, the territories are to be
under the regulation and control of Congress; and no new State can be formed
oradmitted except by the authority of Congress, as expressing the legislative
will of the nation in respect thereto; and besides, the United States or nation,
are to determine the form of the State government, and to guarantee that it
shall be republican., (See §é3 and 4 of the 4th Art. of Const. U, S.) But this
siléyjecg‘wm be fully considered when the State governments come under con-
sideration.

3 See Webster’s reply to RoBErRT Y. HAYNE, in the United States Senate,
Jan. 27, 1830, where this proposition is fully discussed. (See dppendiz.)

The truth of this proposition in respect to the general government is appar-
ent from the manner in which the government was established, the object of
its institution, and the subject matters of its jurisdiction and administration.
The preamble of the Constitution of the United States recites it as an ordi-
nance of the people. ‘ We the people of the United States * * * do ordain
and establish this Constitution.” It was framed by delegates from the several
States then existing; it was submitted to the people of the States to be ratified
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§ 85. State governments being instituted by, and
deriving their authority from, the nation, they are
invested with the same authority over matters within
their jurisdiction, as the national government, over
matters within its jurisdiction, to wit: the authority of
the nation. Hence, the authority exercised by the State
over matters within its jurisdiction, is sovereign and
absolute ; they are commissioned to execute the will of
the nation iu respect to public interests of a loecal and
domestic character.!

§ 86. The national and State governments being insti-
tutions of the nation, and amenable to its authority,
hold the authority with which they are intrusted, at the
pleasure of the nation. As in their origin, the people
determined the extent and limitation of the authority
to be intrusted to each, so, in their continuauce, they
are subject to the supervision and control of the same
supreme authority.? :

§ 87. Neither the national nor the State governments,
as political institutions, arve constituent elements of the
Union. They are each institutions of the nation — cor-
porate instruments, created by it, to execute its authority

by them ; it was thus ratified by the people of all the States, and in their
name, and by their authority, it became the Constitution of the United States,
It provided that the Constitution, and the laws of the United States made in
pursuance thereof, and all treaties made, or which should be made, under the
authority of the United States, should be the supreme law of the land ; and
the judges in every State should be bound thereby, anything in the Constitu-
tion or laws of any State to the contrary notwithstanding, (Art. 6, 2d clause.)
Article 5 also provides that the Congress, whenever two-thirds of both Houses
should deem it necessary, should propose amendments to this Constitution;
or on the application of the legislatures of two-thirds of the several States,
should call a convention for proposing amendments, which in either case,
should be valid to all intents and purposes as part of the Constitution, when
ratified by the legislatures of three-fourths of the several States, or by ¢onven-
tions in three-fourths thereof, asthe one or the other mode of ratification might
be proposed by the Congress.

By an examination of these provisions it will be manitfest that the govern~
mental authority of the whole country was conceded to be in the people of
the United States as a nation; to be exercised by them, through the agency
of such governments as they deemed necessary and proper to establish. This
will be made clearly to appear, in the chapter upon States within the limits of
the United States. (See post.)

1 The people of the nation, in the institution of the national government,
assigned to the then existing States the limits of their jurisdiction, by #$uper-
imposing the national government with its jurisdiction; and the same
authority which thus circumscribed the authority to be exercised by the then
existing States, could, at its pleasure, withdraw every subject from their
jurisdiction, and confer upon the national government plenary powers in
respect to all governmental matters within the territorial limits of the United
States. Is it objected that the people of the several States would never agree
to amendments of the national Constitution giving such plenary powers to be
exercised by the national government? That may be so. But, as citizens of
the nation, they have authority to agree to it, and that is all that is contended
for. Thus, it will be perceived, that the jurisdiction reserved to the several
States then existing, was by the permission or authority of the nation: that
in respect to new States, none can be organized and enfranchised with political
rights as States, except by the authority of Congress, and in such form,
and under such a Constitution asit shall approve. Thus the State governments,
as political institutions, take their existence and authority from the nation,
and hence administer under such authority. This will more fully appear
hereafter. (See post.)

2 (See post.)
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within their respective jurisdictions. They cannot be
considered constituent elements of the nation, since they
were instituted by it, to be intrusted with the execution
of its authority.!

§ 88. Since the national and State governments derive
their existence and authority from the NATIONAL WILL,
and are not constituent elements of the Union, national
existence, sovereignty and integrity depend not upon
the continuance of these governments. The institution
of a State government within the Union adds nothing
to the sovereignty or administrative anthority of the
nation. Hence, the dissolution of such a government
can take nothing therefrom.

CHAPTER II.
OF THE UNITED STATES AS A GOVERNMENT.

§ 89. Tae United States as a civil government, was
instituted by the people, who constitute the United
States as a nation. As a government of the people, it
was instituted by them in order to form a more perfect
union; to establish justice; to insure domestic tran
quillity ; to provide for the common defense ; to promote
the general welfare, and to secure the blessings of liberty
to themselves and their posterity.?

1 A constituent element of a body is that which is essential to its exist
ence as a component part thereof. ence, if the people of the United States
were a nation prior to the institution of the general government by them, then
such government cannot be a constituent element or component part of the
nation. 8o of the State governments. The political existence of each State
in the Union is not a component part of the nation, because the national
unity is the same whether there are few or many States. When the govern-
ment was instituted there were thirteen of these local institutions, since
which there have been created twenty-three more; yet the nation has not
been changed in its existence or political character. Its authority remains
unchanged. It is the same nation, and will continue the same, should the
number of States be increased indefinitely. Now, it is most manifest that the
nation does not depend upon the institution of these local governments for
its existence or authority. Those which were in existence at the time of the
adoption of the national constitution, continued by the permission of the
people as a nation; and they possess such governmental authority as remained
to them after the nation had ordained what should belong to the general
government. Those twenty-three States or local governments which have
since been instituted, have taken their charter to govern, from the nation —
hence are institutions of the nation.

1 ¢ We, the people of the United States, in order to form a more perfect union,
establish justice, insure domestic tranquillity, provide for the common defense,
promote the general welfare, and secure the blessings of liberty to ourselves
and our posterity, DO ORDAIN AND ESTABLISH this Constitution of the United
States of America.”’ Preamble to the Constitution of the United States_

The draft of this Constitution was prepared bgr delegates from all the States,
who were appointed for that purpose by their several legislatures, on the
recommendation of Congress, dated Feb. 21, 1787. A part of these deputies, or
delegates, met in convention at_the State House, in Philadelphia, on the 14th
day of May, 1787, and adjourned, from time to time, until a quorum appeared,
on the 25th of May. They continued in session until the 17th of September
following, when, having perfected the draft of the Constitution, they signed it,

|
]
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§ 90. By government is here meant, that body cor-
porate to which the people have committed the exercise
of their authority over matters pertaining to their
general welfare as a nation. Itis a corporation of offi-
ces, to which are attached rights, duties and powers
deemed essential to, and given for the purpose of form-
ing a more perfect union, establishing justice, securing
domestic tranquillity, providing for the common defense,
promoting the general welfare, and securing to them-
selves and their posterity the blessings of civil liberty.

§ 91. The body of this government is distinet from
the body of the nation. It was instituted for the sole
purpose of being intrusted with the exercise of
national power and authority in all matters committed
to its jurisdiction. Hence, the existence of the nation
is independent of any particular jform of government
instituted by it, or of any degree of authority intrusted
to its execution.

and reported the same to Congress. On the 28th of Segtember, 1787, Congress
unanimously resolved to transmit the report, &c., to the several legislatures,
to be submitted to a convention of delegates to be chosen-in each State by the
peog}le thereof, in conformity to the resolves of the convention. (See Appen~
diz.) The several States proceeded to provide for the calling of these conven-
tions of delegates, to be chosen by the people for the purposes expressed in the
resolutiornis accompanying the draft (see Appendiz); and such proceedings were
had, that conventions to ratify the Constitution were held in all the several
States, and the Constitution was ratified, and ordained, by each of these con-
ventions, or deputies of the people, in the name, and by the authority of, the
people themselves. (See Appendiz.)

The citizens of the nation were also citizens of the several States, and were
as directly connected with, and interested in, the general government, as in
their respective State governments. The proposition was to Institute a general
government for national purposes only; leaving the State governments to
administer only in local and domestic matters.” And the people were alike
citizens of both governments, and had the like authority over each. Citizen
A, of the State, asked citizen A, of the nation, bein% the same individual,
whether, in his opinion, the general welfare required that the interests of the
peogle, as a nation, should be provided for and secured by & geneml government
of the people, or whether it should be committed to the diverse wills and
interests of thirteen independent local governments. After an experience of about
thirteen years, trusting to these local governments to provide for the common
defense, and to promote the general welfare, the unanimous opinion of the
people was given in favor of the establishment of a general, or national govern-
ment, and they ordained and established the national Constitution for that
purpose.

See also the opinion of the Supreme Court of the United States, in Hunfer v.
Martin, 1 Wheat. Rep., 305-324; also MecCullioch v. Maryland, 4 Wheat. Rep., 316,
404, &e.; also Cohens v. Virginia, 6 Wheat. Rep., 263, 413, 414; also Story, Const., é
463; (see appendix.) Extracts from Webster, in reply to Hayne, in Unite
%tai;;e%s%régte, Jan. 27, 1830; also in reply to Calhoun, in United States Senate,

eb. 16, 1833.

The people of the United States, as a nation, declared and achieved their
common independence, and were recognized as a nation, before they estab-
lished their government. They attempted to make use of the governments of
the States as an instrument by which to administer in matters pertainin%to
the general welfare, and articles of confederation were entered into for that
purpose. (See Articles of Confederation, in Appendix.) These articles were
drawn up and agreed to during the progress of the revolution (Nov. 15, 1777),
and though declared to be perpetual, they were evidently only suited to the
then existing revolutionary state of things. The principal powers had respect
to the operations of war, and would be dormant in times of peace. Says Judge
STORY, in his Commentaries on the Constitution, § 245, “ They, the Congress,
were 1ndeed clothed with authority of sending and receiving embassadors ;
of entering into treaties and alliances; of appointing courts for the trial o
piracies and felonies on the high seas; of regulating the public coin; of fixing
the standard of weights and measures; of regulating trade with the Indians;
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§92. This civil government was instituted by the people
for no other purposes, and it is intrusted with the exer-
cise of no other rights, duties or powers, than are enu-
merated or implied in the Constitution of the United
States. Hence, as a government, or body corporate, it
has no original or inherent sovereignty per se.! Itisa
mere instrament or agency of the nation, by means of
which the people are enabled to exercise their authority
and powers over maftters within the jurisdiction of the
general government.

§ 93. As the authority of this government is derived
from the people, and is held by it in trust for the par-
ticular purposes specified in the constitution, should it
assume to exercise authority over subjects not within
its expressed or implied jurisdiction, or in a manner
other than that directed or recognized by the constitu-
tion, such proceedings would be without authority, and
void.?

of establishing Post-offices; of borrowing money, and emitting bills on credit
of the United States; of ascertaining and appropriating the sums necessary
for defraying the public expenses; and of disposing of the western territory.
And most of these (fowers required for their exercise the assent of nine States.
But they possessed not the power to raise any revenue, to levy any tax, to
enforce any law, to secure any right, to regulate any trade, or even the poor

rerogative of commanding means to pay its own ministers at« foreign court.

'hey could contract debts, but they were without the means of discharging
them. They could pledge the public faith, but they were incapable of redeem-
ing it. They could enter into treaties, but every State in the Union might
disobey them with impunity, They could contract alliances, but they could
not command men or money to give them vigor. In short, all powers which
did not execute themselves, were at the mercy of the States, and might be
trampled upon at will with impunity.”

Says a writer in the American Museum (1786, p. 270): “ By this political com-
pact —the articles of confederation —the United States, in Congress, have
exclusive %)ower for the following purposes, without being able to execute one
of them : they may make and conclude treaties, but can only recommend the
observance of them. They may appoint embassadors, but cannot defray even
the expenses of their tables. They may borrow money in their own name,
on the faith of the Union, but cannot Fay a dollar, They may coin money, but
they cannot purchase an ounce of bullion, They may make war, and deter-
mine what number of troops are necessary, but cannot raise a single soldier.
In short, they may declare everything, but do nothing.” See also Mr. Jay’s
Letter, addressed to the people of New York, 1787. 38 Am. Mus., pp. 554, 556.

During all this time the {)eople of the United States were a nation; and as a
nation, had autbority to institute a government, and clothe it with plenary

ogvers; but, until the adoption of the national constitution, they had failed

0 do so.

1 This branch of the proposition cannot be made more apparent by discus-
sion. When a corporate body is created for a particular purpose, and is clothed
with powers only to enable it to accomplish the purpose of its creation, it can
have no original authority of its own underived from the authority creating
and endowing it.

2 In democratic countries, governments are instituted for their use to the
people, and not for their benefit to the corporation, called government., They
are intrusted with the exercise of the public authority, for the benefit of society
and the members thereof; not for the glory and advantage of those intrusted
with the administration of the public authority. Jhe general government was
instituted by the people to administer in resgect to matters pertaining to their
welfare as a whole, or nation; because, without such an agency, the general
welfare could not be promoted. (See Appendiz.)

3 It isuniversally admitted that the government of the United States isone of
delegated powers only, and that it can exercise no power not expressly
granted, or necessarily implied. That the Constitution isthe fundamental law
of its institution, and that in it we are to look for the grant of any authority
or power it can exercise.,
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§ 94. This government has no other authority than
the authority of the nation, as expressed or implied in
the constitution. Hence, having no authority of its
own, distinct from that of the people, when it acts
within the sphere of its constitutional powers, it
exercises the supreme and sovereign authority of the
nation.!

§ 95. When the people of the United States, as a
nation, ordained this constitution, they thereby insti-
tuted the general government, and endowed it with the
rights, enjoined upon it the duties, and intrusted it with
the exercise of the powers specitied in the constitution.
Hence, in the exercise of the rights, duties and powers
thus conferred and enjoined, the government acts, in
the name and by the authority of the nation, and not
otherwise.

§ 96. It was the manifest intention of the people of
the United States, when they instituted the general
government, to make it national in character, and per-
manent in duration.” Hence, the duties enjoined upon,

1 When the authority of the government is spoken of, it should be remem-
bered that the authority is that of the people instituting the government, and
intrusting it with the exercise thereof in the manner prescribed, for their
coramon beneft. A common error prevails in this respect, confounding
thie government instituted with the people or nation instituting it, In speak-
ing of the %overnment, some use the term in the sense of the nation; others
use it in the true sense, and speak of its authority as being limited by tho
terms of the grant, and held in trust for the common benefit of those insti-
tuting the government. By this indiscriminate use of the term, * the govern-
ment,”’” some ascribe to it too much authority, by confounding it with the
nation; others ascribe to the nation too little authority, by confounding it
with the government. If, in the discussion of these questions, all are agreed as
to the fundamental principles, and as to the meaning of terms to be used, and
then use understandingly the same terms in making the application of those
?rinciples, there will be little opportunity for differing in their conclusions.
Thus, suppose all agree to the principle that the people as a whole, are the sove-
reigns; and that the authority to govern must come from them. That they
institute a government for the purpose of intrusting it with the execution of
such public authority as they deem necessary for accomplishing certain speci-
fled purposes. Hence, the government, in such case, is an institution of the
people, deriving its authority from them, to be exercised for their common
welfare, over the subjects, and in the manner prescribed. Agreeingupon these
})rinciples, and making use of terms which are understood alike, there will be

ittle opportunity of arriving at different conclusions.

¢ “ If it had been the design of the framers of the Constitution, or of the
people who ratified it, to consider it a mere compact, resting on treaty stipula-
tions, it is difficult to conceive that the appropriate terms should not have
been found in it. The United States were no strangers to compaets of this
nature. * * * The only places where the term confederation or compact are
found in the Constitution, apply to subjects of an entirely different nature,
and manifestly in contradistinction to Constitution. Thus, in the 10th section
of the 1st article, it is declared : ‘ No State shall enter into any treaty, alliance,
or confederation.’ ‘No State shall, without the consent of Congress, enter into
any agreement or compact with another State, or with a foreign power.’
Again, in the sixth article it is declared, ‘that all debts contracted, and
engagements entered into, hefore the adoption of this Constitution, shall be as
valid against the United States under this Constitution as under the confedera-
tion.” Again, in the tenth amendment itis declared, ‘that the powers not
delegated by the Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.’ A contract can in no just sense
be called a delegation of powers.” Story on the Constitution, § 353.

“But that which would seem conclusive on the subject 18 the very language
of the Constitution itself, declaring it to be a supreme fundamental law, and
to be of judicial obligition and recognition in the administration of justice.
“This Constitution,’ says the sixth article, ‘and the laws of the United States
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and the powers intrusted to, the general government,
are adapted to, and sufficient for, that purpose.!

§ 97. When the people of the nation ordained and
established the Constitution of the United States, they
thereby instituted a national government, amenable
only to themselves as a nation; and they clothed it
with authority and power sufficient for national pur-
poses? And by the same ordinance they denied to the
State governments the right to exercise authority over
national subjects, or over any other, except within their
own State limits.?

§ 98. The people of the United States, in whom, as a
nation, sovereignty inheres, when they instituted the
national government, and conferred upon it jurisdiction
aud authority over matters pertaining to the nation as

which shall be made in pursuance thereof, and all treaties made or which shall
be made under the authority of the United States, shall be the supreme law of
the land, and the judges in every State shall be bound thereby, anything in
the Constitution or laws of any State to the contrary notwithstanding.’ If it
is the supreme law, how can the people of any State, either by any form of its
own Constitution or laws, or other proceedings, repeal, or abrogate, or suspend
it?”  Idem, 3 854,

“ But, if the language of the Constitution were less explicit and irresistible,
no other inference could be correctly deduced from a view of the nature an
objects of the instrument. The design is to establish a form of government,
This, of itself, importslegal obligation, permanence, and uncontrollability by
any but the authorities authorized to'alter or abolish it. The object was to
secure the blessings of liberty to the people and their posterity. The avowed
intention was to supersede the old Confederation, and substitute in its place &
new form of government.” Idem, 3 355.

In the several conventions of delegates chosen by the people of the several
States to ratify or reject this Constitution, it was the understanding of all par-
ties, that it was not a confederation of the étates, but a government of individuals,
fhat was to be instituted by the nation if the Constitution was ratified. The
opponents, onmany occasions, pressed the objection, that it was a consolidated
government; and contrasted it with the Confederation. The advocates did
not deny that its design was to establish a national government, as contra-
distinguished from a mere league, or treaty, or confederation. Story on Const.,
3 356 to 360, and notes. 3 Ell. Deb., 22, 27, 28.

1 See chapter on the Constitution of the United States, post.

2 In Gibbons v. Ogden (3 Wheat. Rep., 187), the Supreme Court of the United
States held this language: ‘“ As preliminary to the very able discussion of the
Constitution which we have had from the bar, and as having some influence
on its Constitution, reference has been made to the political situation of those
States, anterior to its formation. It has been said that they were sovereign,
were completely independent, and were connected with each other only by a
league. This is true. But when these allied sovereigns converted their leagug
into a4 GOVERNMENT, when they converted their congress of embassadors, depute
to deliberate on their common concerns, and to recommend measures of gen-
eral utility, into & LEGISLATURE, empowered to enact laws on the most inter-
esting subjects, the whole character in which the States appear, underwent a
change, the extent of which, must be determined by a fair construction of the
instrument by which the change was effected.”?

3 Art. 1, 2 10, of the Constitution of the United States provides as follows:
“No State shall enter into any treaty, alliance, or confederation; grant letters
of marque and reprisal; coin money; emit bills of credit; makeanything but
gold and silver coln a tender in payment of debts; pass any bill of attainder,
ex {;Qfgﬁfacfo law, or impairing the obligation of contracts, or grant any title of
nobility.’

*“No State shall, without the consent of the Congress, lay any imposts or
duties on imports or exports except what may be absoiuwly necessary for
executing its inspeetion laws; and the net produce of all duties and imposts,
laid by any State on imports or exports, shall be for the use of the treasury of
the United States; and all such laws shall be subject to the revision and con-
trol of Congress. No State shall, without the consent of Congress, lay any
duty of tonnage; keep troops, or ships of war, in time of peace, enter into any
agreement or compact with another State, or with a foreign power, or engage
in war, unless actually invaded, or in such imminent danger as will not admit
of delay.” (See post—chapter on State Governments,)

’
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such, ordained that the residue of governmental
authority and power should be exercised by the people
of the several States, through the agency of State gov-
ernments ; which residue of authority had respect only
to matters local and domestic, and was to be exercised
within the limits of the State, and in such a manner as
not to interfere with the jurisdiction of the national gov-
ernment, or to trench upon the rights of national citizens
as such.!

§99. The authority which instituted the national
government was sovereign to determine what subjects
should be committed to the jurisdiction of the general
government, and what should remain under State juris-
diction. Hence, whatever of authority remains with
the citizens of the States to be exercised by the State
governments, remains by the will of the nation; and is
still subject to national confrol.

CHAPTER IIIL
OF THE GOVERNMENT OF THE UNITED STATES.

§100. TeHE government of the United States is a body
corporate and politic, created by the people of the nation
to be intrusted with the exercise of their authority over,
matters committed by them to its jurisdiction. It con-
sists of offices to which are attached rights, duties and
powers to be possessed and exercised by the respective

1 “State legislatures, as political bodies, however sovereign, are yet not sov-
ereign over the people. So far as the people have given power to the general
ﬁovernment, S0 far the grant is unquestionably good; and the goverhment

olds of the people, and not of the State governments. We are all agents of
the same supreme power —the people. The general government and the State
governments derive their authority from the same source. Neither can, in
relation to the other, be called primary, though one is definite and restricted,
and the other general and residuary. The national government possesses
those powers which it can be shown the people have conferred on it, and no
more. All the rest belongs to the State governments or to the (})eop e them-
selves.” Daniel Webster in United States Senate, Jan. 27,1830, in reply to
Hayne on Foot’s resolutions.

2 When the people said, “ we ordain and establish this Constitution for the
United States of America,” it was the voice of absolute sovereignty asserting
its authority to ordain and establish government over all subjects pertaining
to the general welfare, whether of a national or local character, It was the
assertion of that sovereignty which is indivisible in its existen¢e, and which
presides over every authorized jurisdiction, whether State or national. “Itis
a gross error to confound the exercise of sovereign powers, with sovereignty
itself; or the delegation of such powers, with the surrender of them. A sov-
ereign may delegate his powers to be exercised by as many agents as he may
think proper, under such conditions and with such limitations as he may
impose; but to surrender any portion of his sovereignty to another is to anni-
hilate the whole. Sovereignty is in its nature indivisible.” Calhoun on the
Force Bill in the United States Senate, Feb, 15, 1833. Gales & Seaton’s Cong.
Debates, vol. 9, pt. 1, p. 537.

See also ¢ 81 and note, ante,
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incumbents, in the manner and for the purposes ordained
by the people.

§ 101. The rights possessed, the duties enjoined, and
the powers conferred, pertain to the office, and not to the
individual incumbent. They are the same, whether
the office be filled with good or bad men ; wise or weak
ones. They continue whether the incumbent continues
or not. Like the king or state, they never die. They
were created for the good of the state; and the benefits
resulting from a proper administration of them, are
secured to all alike.

§ 102. Since the rights, duties and powers conferred
and enjoined upon an incumbent of a governmental office
belong to the office, and not to the incumbent, they are
to be possessed and exercised, as a trust for the benefit
of the people; and an officer who has been intrusted
with these rights and powers, if he exercise or employ
them for any other purpose, is guilty of a breach of
trust, and unworthy to be continued as an officer of the
government.

§103. The rights and powers conferred as an incident
of office, being in the strictest sense a trust, created for
the benefit of the people, it becomes the duty of those
charged with the administration of government to see
to it, that the trust be faithfully executed in the manner
and for the purposes preseribed in the grant. And the
trust being conferred for the benefit of the people, mal-
administration in office is, consequently, a crime against
the people, and should be punished accordingly.

§104. The national government having been instituted
for the purpose of defending all, and promoting the gen-
eral welfare of the nation, must be supreme within the
sphere of its jurisdiction; that is, in the exercise of
the authority and power of the nation for national
purposes, so far as the same has been expressly or
impliedly committed to its jurisdiction.!

§ 105. The duties, rights and powers to be observed,
possessed and exercised by those charged with the
administration of government, must correspond with
those necessary requirements of society which make
government a necessity as a means for providing for the

11t is to be remembered that the government is intrusted with the exercise
of supreme authority over such matters only as have been committed to its
urisdiction by the 112301')1& These are specified in the constitution of the

nited States; and the purposes for which they are given are also specified.
In respect to other subjects and powers, essential to the government of the
people, those which have not been intrusted to the states aslocal governments,
yet remain with the people,
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common defense, and promoting the general welfare.
Therefore, the national constitution made provision for
the exercise of rights, offices and powers, essential for
maintaining and defending the rights of the people as a
nation, both externally and internally ; that is, for inter-
national and for police purposes.

§ 106. There necessarily exists as incident to a sovereign
and independent nation, an internal sovereignty, inhe-
rent in the people of the nation, and, which is, to a
limited extent, vested in the government instituted by
them.! This internal sovereignty in its exercise has
respect to the rights, duties and welfare of the indi-
vidual members of the society or nation, and is repre-
sented by what is called the police power, police rights
and police duties of the state or nation.?

§ 107. As alike incident of nationality, there must also-
exist an external sovereignty which has its basis in the
natural and necessary independence of nations. This
external sovereignty is accorded to the nation by its
recognition as a nation. Intercourse between the nations
is regulated and maintained by the exercise of this
branch of national authority. National rights and duties
in peace and in war, are asserted and vindicated in
virtue of this external sovereignty. The laws by which
this kind of sovereignty governs, and is known, are
denominated INTERNATIONAL, Ot THE LAWS OF NATIONS.?

1 Sovereignty ever inheres in the people; and they never part with it, There-
fore, it is never strictly correct to say that the government per se, is invested
with sovereignty or sovereign authority. he people remain sovereign
Whether they institute a government or not; sovereign at all times to create,
to amend, to annul, or to destroy what they have created. Sovereignty, as an
essential attribute of nationality, can employ as many agents to execute its
authority as it deems proper, and can appoint to them the limits of their
respective jurisdictions and powers. But like other agents, or agents for other
purposes, they can only exercise the authority of their principal; they cannot
ﬁossess it _as their own; and if they attempt to do so, their acts are void.

ence, whenevever we speak of granting authority, granting power, &ec., let it
be understood, that the grant extends only to the right to exercise the author-
ity and power in the manner and for the purpose prescribed.

2 The authority of the people is absolute over all matters pertaining to
internal administration. That is, there is no other authority to call in ques-
tion what they ordain or establish for the government of themselves as
individual members of the nation. * A nation’is mistress of her own actions
so long 2s they do not affect the proper and perfect rights of any other nation
80 long as she is only inlernally bound, and does not lie under any eaternal and
perfect obligations, If she makes a wrongful use of her liberty, she is guilty
of a breach of duty; but other nations are bound to acquiesce in her conduct,
since they have no right to dictate to her.” (Vattel, ¢ 20.)

3 ¢ Internal sovereignly is that which is inherent in the people of any state, or
vested in its ruler by its municipal constitution or fundamental laws. This is
the object of what has been called internal public law, droit public interne, but
which may more properly be termed constitutional law. Ruxternal sovereignty
consists in the independence of one political society, in respect to all other
political societies. 1t is by the excreise of this branch of sovereignty that the
international relations of one political society are maintained in peace and
war, with all other political societies. The law by which it is regulated, has,
therefore, been called external public law, droit public externe, but may more
properly e termed international law.” Lawrence Wheaton, pt. 1, ¢h. 2, ¢ 5.
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§ 108. In respect to subjects of INTERNAL ADMINISTRA-
TION, there are naturally three depaltments of govern-
ment, each of which is necessarily supreme in the exercise
of its duaties and powers. And as national authority
extends over every part of the national domain, and is
binding upon each and every individual inhabitant
thereof, it follows, that the government, in the exercise
of the authority of each of these departments, extends
over all the territory, and embraces all the inhabitants
of the United States, unless specially excepted there-
from in the constitution.

§ 109. To be sovereign in the exercise of the authority
of the nation for national purposes, the government
must be intrusted with the exercise of supreme authority
in each and every department. It must have sovereign
authority to enact all laws necessary for the government
of the society composing the nation. It must have
supreme authority to interpret and apply those laws to
every individual and subject within its jurisdiction. It
must have absolute authority to execute the final® judg-
ments and decrees rendered by its authority. That is,
the government must have a supreme legislative, judicial
and executive department, represeuting the sovereignty
of the nation in whatever it ENACTS, ADJUDGES,
DECREES AND EXECUTES.

§ 110. To be sovereign in its legislative authority, it
must be authorized to prescribe the laws by which society
is to be governed in respect to matters committed to
it; and thcre must exist within its jurisdiction no other
authorlty to enact to the contrary, or repeal the laws it
has enacted.!

§111. To be sovereign in its judicial department, there
must exist no other or higher tribunal to which appeal
can be taken, to review its final judgments or decrees.
A sovereign judiciary must possess the right of final
interpretation and decision in applying the law. Its

1 The legislature is an office of government created and endowed by the
constitution. Thedepartment of legislation continues independent of the con-
tinuance of any particular set of incumbents. A person elected to the office
of legislator, on taking the oath of office to discharge the proposed trust faith-
fully, according to the terms, and for the purposes prescribed in the constitu-
tion, ’becomes invested with’ rights, duties and powers incident as a trust of
that office. If, therefore, after hewmg been selected by the people for that
office, and havmg upon ‘oath of fidelity, assumed its duties and trusts, to be
used only for the good of society, the leg1sla,tor abuse the trust, and become
guilty of malfeasance, he commits a crime against society, deservmg punish-
ment, commensurate 'with the erime committed — which'is little less than
trea.sou combined with moral perjury.
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judgments or decrees, must stand, unless the same
authority suspend or reverse them.!

§ 112. To be sovereign in its executive department,
there must exist no other authority to stay the execu-
tion of its judgments and decrees. The authority by
which a judgment or decree of the court can be stayed
in its execution, must be such as can vacate or reopen
the same for further consideration and adjudication ; or
such as is authorized to reprieve or pardon the offender.

§ 113. By the constitution of the United States a
supreme legislative, judicial and executive department
of the government are created, each distinet from, and
independent of the other; and each intrusted with the
exercise of sovereign authority within the sphere of its
prescribed duties and powers.?

1 “The people erected this government. They gave it a constitution; and in
that constitution they have enumerated the powers which they bestow on it.
They have made it a limited government. They have defined its authority.
They have restrained it to the exercise of such powers as are granted ; and all
others they declare are reserved to the states or to the people. But they have
not stopped here, If they had, they would have accomplished but half their
work. No definition can be so clear as to avoid possibility of doubt; no limit-
ation 80 precise, as to exclude all uncertainty, Who then shall construe this
grant of the people? Who shall interpret their will, where it may be sup-
posed they have left it doubtful ? With whom do they repose this ultimate
right of deciding on the powers of government ? They have settled all this in
the fullest manner. They have left it with the government itself in its appro-
priate branch. The very chief end, the design for which the whole constitution
was formed and adopted, was to establish a government that should not be
obliged to act through state agency, or depend on state opinion, or state dis-
cretion. The people have wisely provided in the constitution itself a proper,
suitable mode and tribunal for settling questions of constitutional law,” There
are in the constitution grants of power to congress, ahd restrictions of these
powers. There are, also, prohibitions on the states. Some authority must,
therefore, exist having the ultimate jurisdiction to fix and ascertain the inter-

retation of these grants, restrictions and prohibitions. The constitution has
1tself pointed out, ordained and established that authority. How has it accom-
plished this great and essential end ? By declaring that ‘the constitution,
and the laws of the United States made in pursunance thereof, shall be the
supreme law of the land, anything in the constitution or laws of any state to
the contrary notwithstanding.’ ”

“This was the first great step. By this the supremacy of the constitution
and laws of the United States is declared, The people so will it. No state law
is to be valid which comes in conflict with the constitution or any law of the
United States. But who shall decide this question of interference? To whom
lies the last appeal? This the constitution itself decides also, by declaring
‘ that the judicial power shall extend to all cases arising under the constitution
and laws of the United States.” These two provisions cover the whole ground.
They are in truth the key-stone of the arch. WITH THESE, IT IS A CONSTITU-
TION ; WITHOUT THEM, IT IS A CONFEDERACY. In pursuance of these clear and
express provisions, congress established at its very first session, in the JUDICIAL
AcT, a mode for carrying them into full effect, and for bringing all questions
of constitutional power to the final decision of the supreme court. It then
became a government. It then had the means of self-protection, and, but for
this, it would, in all probability, have been among things which are past.”
Webster in U. 8. Senate, Jan. 27, 1830, in reply to Mr. Hayne on Foote’s resolution.
Cong. Deb., vol. 6, pt. 1, pp. 77, 78. See also opinion of Chief Justice Marshall
in Cohens v, Virginia (6 Wheat, Rep., 264, pp. 876, 377); Story on the Constitu-
tion, g 373, 396, inclusive, and notes.

2 By the constitution, all legislative authority therein granted is to be exer-
cised by the Congress. Thus, Art. 1, Sec. 1: “ All legislative powers herein
granted shall be vested in a Congress of the United States, which shall consist,
of a Senate and House of Representatives:” and the constitution proceeds to
institute the corporate Congress by prescribing its construction, duties and
powers,

By Art. 2, it commits the executive power to the President of the United
Btates, prescribing his office, with its duties and powers, and the mode by
which a person shall be selected to assume the exercise thereof, Itsays: “The
executive power shall be vested in a President of the United States,” &e.
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§ 114. The legislative, executive and judicial depart-
ments of the government thus created by the constitu-
tion of the United States, each act by the same supreme
and sovereign authority, whether enacting, adjudging,
or executing the laws of the nation : to wit, the authority
of the government and nation.

§ 115. Bach department of the government, though
distinet and independent of the others in its offices,
duties and powers, in the exercise of its constitutional
functions, represents the entire authority of the govern-
ment as derived from the nation, and not the authority
of that particular department alone.!

§ 116. In the administration of the general govern-
ment, each department is limited to its peculiar sphere
of duties and powers, as enjoined and conferred by the
constitution of the United States. Thus, Congress, as
the legislative department, is limited to the act of legis-
lation ; the courts are limited to the sphere of adjudica-
tion ; and the executive to that of executing the laws
as applied by the order, judgment or decree of the
courts. But in the discharge of their various duties,
and in the exercise of their respective powers, each
department acts by the authority of the government
and people, and hence, it acts by supreme and sovereign
authority.

§ 117. The sphere of legislation is distinet both from
the sphere of adjudication and execution. Congress
can enact any constitutional Jaw and make it binding
upon the people individnally. But it has no authority
to interpret, construe or apply the law enacted. It
cannot judicially determine that there has been an
infraction of the law by one upon whom it was obliga-
tory. That power can only be exercised by the judiciary.

§ 118. The sphere of adjudication is limited to the
ascertainment of the law, and to its application to
the facts judicially ascertained; to the end that the

The constitution also creates the judicial department. Thus: “The judicial
ower of the United States shall be vested in one supreme court, and in such
inferior courts as Congress may from time to time ordain and establish.’’ (Art.

3,

1 Thus, the government can only le%islate through Congress ; but the laws
enacted by Congress, if constitutional, express the authority of the govern-
ment and nation. Only the judiciary department can interpret and apply
those laws; yet their interpretation and adjudication is final, and expresses
the judgment of the government and nation. So the executive has the sole
right to execute the adjudicated will of the nation, as inter}greted and applied
by the national judiciary; but in doing so, he represents both the government
and nation, and acts by all the authority the nation could confer in that re-
spect. Sovereignty is not divided between the several departments of the
government; on the contrary, it is exercised by the government through
the several departments thereof,
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proper remedies may be applied by the appropriate
judgment, order or decree of the court. But this
department can only interpret and apply the law as it
exists. It can enact nothing to supply the deficiency
of legislation. And when it has pronounced its tinal
judgment or decree, its authority over the subject is at
an end. What remains to be done then passes into the
hands of the executive.

§ 119. It is the duty of the executive department as
such, to see that the law as ascertained and applied by
the final order, decree or judgment of the court, is
executed in accordance with such order, judgment, or
decree. By the constitution of the United States it is
made the duty of the President, as the executive head
of the nation, to take care that the laws are faithfully
executed. (Art. 2, § 3.)

§ 120. There are other duties and powers necessarily
incident to a national government which arise out of
the external relations sustained by it to other nations.
These duties and powers are international in character;
and may be imposed or conferred on such departinents as
the people in their sovereignty ordain. By the national
counstitution, the President, by and with the advice and
consent of the senate, has power to make treaties, to
nominate, and by the like advice and consent, to appoint
embassadors and other public ministers and consuls.
He is also made the commander-in-chief of the army
and navy of the United States, &e. (Art. 2, § 2.)

§ 121. There are also other duties and powers per-
taining to administration, which may be enjoined and
conferred on either of the several departments, as shall
seem most appropriate. By the constitution the Presi-
dent may nominate, and by and with the advice and
consent of the senate, appoint judges of the supreme
court, and all other officers not otherwise provided for
by the constitution. He has power to fill vacancies
which oceur during the recess of the senate, by grant-
ing commissions which are to expire at the end of their
next session. The constitution requires him to give to
the Congress information of the state of the Union, and
to recommend to their consideration such measures as
he judges to be necessary and expedient, &c. These
may be denominated presidential duties and powers, &c.'

1 These are denominated presidential duties and powers, because they pertain

to the office of president, not as a part of the executive duties of that office,
but because they are specifically attached to it by the terms of the constitution.
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§ 122. The government of the United States, as
instituted by the people in the adoption of the national
constitution, iS a NATIONAL GOVERNMENT ; having
supreme authority to legislate in respect to all matters
pertaining to the permanence, security and prosperity
of the nation ; having supreme authority to determine
the limits of its own jurisdictions and powers under the
constitution and laws of the United States ; and having
supreme authority to carry into effect its own final judg-
ments and decrees, anything in state constitutions and
laws to the contrary notwithstanding.

§ 123. To this government of the United States is
committed not only all the authority and power to be
exercised in the administration of a supreme national
government over the people composing the nation, but
also the exercise of all national authority essential or
necessary to the preservation of the sovereignty and
independence of the nation among the nations of the
earth; the constitution having clothed the government
with ample powers to adjust and maintain international
relations and rights.!

CHAPTER IV.

OF THE CONSTITUTION OF THE UNITED STATES.
PRINGIPLES OF INTERPRETATION.

§ 124. The government of the United States is a
constitutional government, deriving its existence and
authority from the people. It is intrusted with the
exercise of those powers which are expressly or impli-
edly granted in the constitution, and with no other.
Hence it is a limited government ; limited by the terms
of the grant. Therefore, the powers of the national
~ government are to be determined by ascertaining the
meaning of the several provisions of the constitution,
and their application to the subjects intended by the
people.

§ 125. The meaning of the constitution, and its appli-
cation to the subjects intended, must be ascertained by
the application of such rules of interpretation as were

1 (ee as to powers conferred wpon congress, section eight, article one, of the constiti-
tion of the U. 8. ; as to the treaty making power, see art. é, 22; also as to the appoint-
mend of embassadors, Idem.) :

9
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understood and recognized as just and valid, at the time
the constitution was framed and adopted. Therefore,
in construing the constitution for the purpose of ascer-
taining the powers and duties of the national govern-
ment, it becomes necessary first, to consider the rules by
which its trne meaning and application are to be ascer-
tained and determined.!

§ 126. Construction and interpretation imply uncer-
tainty, ambiguity. Therefore one of the first maxims
in respect to interpretation is, that it is not allowable
where there is no uncertainty as to the meaning of the
langunage used. That no one shall interpret where
interpretation is not needed. ¢ When the deed is worded
in clear and precise terms, when its meaning is evident
and leads to no absurd coneclusions, there can be no
reason for refusing to admit the meaning which such
deed naturally presents.””?

§ 127. In construing the constitution the end sought
is, to aseertain the intention of the people, as expressed
in the various provisions of that instrument. But that
intention is presumed to be expressed in language
appropriate for the purpose; therefore the natural and
ordinary meaning of the language used, should control,
unless a different meauning is inferable by comparing the
provision with other parts of the instrument, or with
what was the apparent intention of the people in that
respect.’

§ 128. It is a fundamental rule in the interpretation

1 As a principle to be observed in the construction of treaties, or any other
deed, Vattel says, (3 268), *‘the question is to discover what the contracting
parties have agreed upon— to determine precisely, on any particular occasion,
what has been promised and accepted: that is to say, not only what one of the
parties intended to promise, but also what the other must reasonably and can-
didly have supposed to be promised to him, what has been sufficiently declared
to him, and what must have influenced him in his acceptance. Every deed,
therefore, and every treaty, must be interpreted by certain fixed rules, calcu-
lated to determine its meaning as naturally understood by the parties
concerned at the time when the deed was drawn up and accepted.”

2 (Vattel, ¢ 263.) “ Where a law is plain and unambiguous, whether expressed
in general or limited terms, there is no room left for construction.” (Bartlet v.
Morris, 9 Port., 260,) (See also 1 Bl. Com., p. 60, and Sharswood’s note.)

“Words are the common signs that mankind make use of to declare their
intention to one another, and when the words of a man express his meaning,
plainly, distinctly and perfectly, we have no occasion to have recourse to any
other means of interpretation.” Rutherford’s Inst., B. 2, ch,7,¢2.

3 The construction or interpretation of a law consists in ascertaining the
meaning or intention of the legislator as expressed therein, either from his
words or from other conjecture, or both. Hence, interpretation is literal
rational, or mixed. It is literal when his meaning or intention is gathere
from the words only, requiring reference to no other parts or subjects. Itis
rational when his words do not express perfectly his intention, and ‘it becomes
necessary to collect it from probable or rational conjectures only. It is mixed
when the words, if rightly understood, would express the intention, but being
themselves of doubtful meaning, it becomes necessary to have recourse to

robable or rational conjecture to ascertain in what sense they were used.
{)Ruth. Inst., B. 2,ch.7,38.)
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of instruments to construe them according to the
natoral meaning of the terms, and the intention of
the parties. The intention of a law is to be gathered
from the words, the context, the subject matter, the
effects and consequences, and the reason and spitit of
the law.!

§ 129. While it is a fundamental rule in the interpret-
ation of instruments to construe them according to the
natural meaning of the words used, and the intention
of the parties, this can be done only when such inten-
tion is expressed in langnage, which, both in words and
construction, “is agreeable to common use, without
atttending to etymological fancies or grammatical
refinements.”

§ 130. Where a literal interpretation leaves the inten-
tion of the party or legislator obscure or doubtful,
recourse must be had to construction, or rational inter-
pretation ; by which is meant, other signs of intention
must be sought after, by referring to the context; or
the subject matter; or the effects and consequences;
or the reason and spirit of the instrument or law.?

11 BL Com., 59, 60: Story on Const., 3 400, -

Says Blackstone, (1 Com., p. 59.”") “Lhe fairest and most rational method to
interpret the will of the legislator is by exploring his intentions at the time
when the law was made, by signs the most natural and probable, And these
signs are either the words, the context, the subject matter, the effect and con-
sequences, or the spirit and reason of the law.” 1, Words are generally under-
stood in their usual and most known signification, * * Terms of art or
technical terms, must be taken according to the acceptation of the learned in
each art, trade and science.” 2. “If words happen to be still dubious, we may
establish their meaning from the context, with which it may be of singular
use to compare a word or a sentence whenever they are ambiguous, equivocal
or intricate ;” as calling in the preamble to help construe the act; or acom-
parison of the act with other laws made by the same legislator, having some
affinity with the subject, or that expressly relate to the same point; as statutes
in pari materia must be construed with reference to each other. (See Shars-
wood’s Blackstone, 1 Vol. p. 60 and notes,) 3. Words are always to be under-
stood as having regard to %)he subject matter; for that is always supposed to be
in the eye of the legislator, and all his expressions directed to that end. 4. As
to the effect and consequences, the rule is, if the words bear either none, or a
very absurd signification when literally understood, we must deviate a little
from the received sense. 5, But the most effectual way of discovering the true
meaning of a law when the words are dubious, is by considering the reason
and spirit of it, or the canse which moved the legislator to enact it. For when
the reason of the law ceases, the law itself ought likewise to cease, (Seel Bl
Com.,, p. 60,61; 3 Maule & Selwyn, 510; Wilkinson v. Leland, 2 Peters, 661; The
Emily & Carohne, 9 Wheat., 388; (see also Sharswood’s note, 1 Bl. Com., p. 60.)

¢ Ruth. Inst., B. 2, ch.7, 24, *“If the words and the construction of a writing
are clear and precise, we scarce call it interpretation to collect the intention
of the writer from them. But the definition of interpretation will best inform
us whether it is to be called by this name or not. Interpretation consists in
collecting the intention of a man from the outward signs that he makes use
of to declare his intention; it must therefore certainly be one branch of inter-
gretation to collect his intention from his clear and precise words, as they lie

efore us.,” * * ¢“The principal rule to be observed in literal interpretation,
is to follow that sense in respect both of the words and of the construction,
which is agreeable to common use, without attending to etymological fancies,
or grammatical refinements.” Idem.

3 B1. Com., p. 59, and notes. . .

The construction of a law or instrument, implies the exercise of the rational
faculties in exploring the intention of the maker through an examination of
signs and indications so connected with the instrument construed, as to make
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§ 131. When construction or rational interpretation
is required, all doubtful words or expressions are to be
taken in such a sense as will make them produce some
effect, which is reasonable, and consistent with the
generdl intention of the law-maker as expressed or
necessarily implied in the law which is being construed.!

§ 132. In the construction or rational interpretation
of words or expressions of doubtful meaning in a law,
such an interpretation must be given to them as will be
consistent with the spirit and reason thereof: that is,
with the end which the law-maker had in view. For
since the reason of a law consists in the end sought to
be obtained by the law-maker, or the effect intended
to be produced, such meaning should be given to doubt-
ful words, if possible, as would tend to produce such
result.” :

§ 133. There are numerous circumstances attending
a law which may help to ascertain the meaning of
ambiguous words or expressions used by the legislator.
But these circumstances by which to explain doubtful
writings, laws, &e., must be shown to have immediate
connection with the writing or law to be interpreted
thereby.?

»

it clear that the same or a similar intention pervaded the whole. If itbea
contract that requires construction, we must ascertain as far as possible the
common intention of the parties; as well the understanding of him who
accepts, as of him who made the instrument; for it was their common under-
standing and assent that made the agreement.

I (Rutherford’s Institutes, B, 2, ch. 7, $8. Grot., B. 2. ch. 16, 26.) ‘ All doubt~
ful words or’ expressions are to be taken in such a sense as will make them
produce some effect ; that is, they are to be so construed as to give them some
meaning, for to take them in any sense that will make them produce no mean-
ing is in reality to give them no meaning at all.”

* Ambiguous words or expressions are sometimes capable of two senses, and
will produce some effect in either of the two. The rule then goes further,
and says, that the effect must be a reasonable one. No other effect can be
supposed to have been in the speaker’s or writer’s intention, because no man
can b)e supposed to intend what is absurd or unreasonable.” (Ruth, Inst.,
supra.
“Allcivillaws * * are to be so construed where the words are of doubtfal
meaning, as to make them tpr‘oduce no other effect but waat is consistent with
reason, or with the law of nature. And when men live in a state of civil
society, all doubtful words in any of their contracts with one another, are to
be construed in that sense which will produce an effect consistent with the
civil laws of the society to which they belong.” Idem.

2 “It may be laid down that the intention of the makers of a statute i3 to
govern, even though the construction grounded upon such intention may
appear to be contrary to the literal import of the words, Every technical
rule as to the construction or form of Farticula,r terms, must yield to the clear
ex&fession of the paramount will of the legislature. Wilkinson v. Leland, 2
Peters Rep., 66L. In construing statutes, penal as well as others, an interpreta-
tion must never be adopted which will defeat the evident purpose of the law,
if it will admit of any other reasonable construction.” (The Emily and Caro-
line, 9 Wheat. 388. Sharswood’s note, 1 Bl. Com., p. 60.)

3 “ Grotius divided these circumstances into two sorts, such as are connected
with the writing in origin only, and such as are connected with it in place as
well as origin./To these two we may add a third; for there are some circum-~
stances whiclyseem to be connected with a law or contract, &e., rather in time
than either jfi origin or place.” Ruth. Inst., B, 2¢h. 7,29,

-
%
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§ 134. Contemporary practice, contemporary inter-
pretation, and contemporary history are circumstances
to which reference may be had to aid in the interpreta-
tion of ambiguous words and expressions in the grants
of rights, duties and powers. But contemporary history,
practice and interpretation must be resorted to for such
purpose, ‘ with much qualification and reserve.”!

§ 135. The construction to be given to instruments
may be strict or large, close or literal. Common usage
~ has given two senses to the same word, one of which is

more confined by including fewer particulars; this is
denominated its strict sense; the other is more com-
prehensive, or includes more particulars; and this is
called its large sense: If the word is taken in its con-
fined sense, the interpretation is strict; if in its enlarged
one, the interpretation is large. By the same usage,
strict and large interpretation may be opposed to each
other ; as sometimes the meaning of the language used
is to be restrained so as to take in less than the words
express ; sometimes the meaning is to be enlarged so as
to take in more. In the former use it is called close
f'fnterpretation ; in the latter it is denominated liberal or
free?

. 1A circumstance of origin occurs where the same lawgiver has previously or
subsequently enacted on the same or a similar subject. It is a circumstance
of origin because both had the same origin, and were connected with each
other by coming from the same person.

A circumstance of origin and place together, occurs when interpretation is
ﬁ)ught by the help of some other clause or part of the same instrument, which

connected with the clause to be explained in place as well as origin.
_Contemporary practice is a circumstance which is connected with a law in
thre. See Ruth. Inst., supra.

*In examining the constitution, the antecedent situation of the country,
end its institutions, the existence and operation of the State governments, theé
aowers and operations of the confederation, in short all the circumstances

hich had & tendency to produce or to obstruct its formation and ratification,
Qeserve careful attention., Much also may be gathered from contemporary
history and contemporary interpretation, to aid us in just conclusions,”
Story on Const., # 404. See also Stuart v. Laird, 2 Cranch,, 299, 309; Martin v,
Hunter, 1 Wheat. Rep., 804; Cohen v. Virginia, 6 Wheat. R., 264, 418, 421.” But see
Chisholm v. Georgia, 2 boll., 419; The Federalist No. 77. :

& Story, Com, Const., 3 406,

“In the first place, the private interpretation of any particular man or body
of men, must manifestly be open to much observation. The constitution was
ndopted by the people of the United States. It was submitted to the whole
upon a just survey of its provisions as they stood in the text itself. In differ-
ent States and in different conventions, different and very opposite objections
are known to have prevailed, and might well be presumed to prevail. Oppo-
gite interpretations and diﬁ’erent explanations of different provisions may
well be presumed to have been Xresented, in different bodies, to remove, local
objections, or win local favor, And there can be no certainty that the (ixﬁ'er-
ent State conventions in ra,tifyin% the constitution gave the same uniform
{nterpretation to its langnage, or that even in a single State convention, the
same reasoning prevailed with & majority, much less with the whole of the sup-

" porters of it.” Story Com. Const., § 406.
Ruth, Inst., B. 2, Ch. 7, 3 10.
. ¥ In order to extend thé meaning of a writer beyond the precigse or common
ense of his words, we may argue from the reason or motive upon which
he proceeded; from the end which he had in view, or the purpose which he
ae'sggned to obtain, When we thus argue from the reason of a law, and would
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§ 136. When the people institute and establish a
constitutional government, and enjoin upon it duties,
secure to it rights, and confer on it powers to enable it to
provide for the common defense, to promote the general
welfare, and to secure to all the blessings of liberty,
all grants of power and endowments of rights essential
for such purposes, are to receive a large, liberal and free
interpretation.!

§ 137. The people of the nation, in whom alone abso-
lute sovereignty within the territorial limits of the
United States is vested, in the institution of the national
government, with its rights, duties and powers, exercised
no authority in derogation of any existing legitimate
authority, right or power ; either of individuals or States.
And, for this reason, a strict or close interpretation of
the grants of powers and rights to the national govern-
ment, is not required.? .

§ 138. The powers given to the general government,
belonged to the people and not to the State govern-
ments. If any of them had been exercised by the State
governments prior to the institution of the national

extend the meaning to any case which is not included in its words, Grotius
observes that the case must be shown to come within the same reason upon
which the law-maker proceeded. If it only comes within the like reason this
will be no evidence that it is included in his meaning. * * It must be agree-
ably to the same reason upon which he proceeded.”” (Ruth. Inst., B. 2, Ch. 7,2
11; also Grot. B. 2. Ch.16,¢ 20.) “But every writing, and every clause in a
writing, whether it is a law or a contraet, or a will, though it is not to be con-
strued agreeably to the reason upon which the writer might have proceeded, is
certainly to be construed a%reeably to the reason upon which he did proceed.

hen we know what was the reason or final cause which the writer had in
view, what end he proposed, or what effect he designed to produce, and the
meaning of the law, or contract, or will, if we were to adhere closel?r to_the
words of it, would not come up to this reason, or would not produce this effect,
we may then conclude that his words express his meaning imperfectly ; and
that his meaning is to be extended beyond his words, so as to come up to this
reason, or so as to produce this effect. For it is much more probable that the
writer should fail in expressing his meaning, than that his meaning should
fall short of the purpose he designed to obtain.,”” Ruth, Inst., Tdem.

1 (Observe the language of the supreme court of the United States in Gibbons
v. Ogden, 9 Wheat., 1 et seq.; also in Martin v. Hunter, 1 Wheat., 304; 8. C, 8
Pet. Cond. R. 575; Ogden v, Saunders, 12 Wheat., 332.)

“The constitution of the United States is to receive a reasonable interpreta-
tion of its language and its powers, ke?ing in view the objects and purposes
for which those powers were conferred. y a reasonable interpretation we
mean, that in case the words are susceptible of two different senses, the one
strict and the other more enlarged, that should be adopted which is most con-
sistent with the apparent objects and intent of the constitution; that which
will give efficacy and force as a government, rather than that which will
1Cmpa.tir éiiswoperm:ion and reduce it to a state of imbecility.,” Story’s Com.

onst,, .

2 It is to be remembered that the people of the nation and the people of the
States are the same. That the necessities for national and State governments
are the same. That the authority by which they are instituted is the same,
They are but different agents of the same principal —the people—intrusted
with the several talents committed to their use. The national government is
charged with the defense of the whole people as a nation, and with promoting
their general welfare; while the State is charged with the exercise of such
duties and powers as pertain to domestic matters, and to the local welfare of
those residing within her limits. Both governments have the same end to
accomplish — to wit, the enjoyment by all citizens of life, liberty, security and
happiness, and the protection of all in such enjoyment.
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government, they had been so used by the authority of
the people who had authority to withdraw such powers
at pleasure, and to confer them upon the national gov-
ernment.

§ 139. In construing the constitution of the United
States, it is important to keep in mind that it is a funda-
mental law, ordained and established by the people of
the nation for the purpose of instituting a national
government, to be invested with supreme authority and
power to defend and maintain the rights and interests
of the nation, against invasions from without, and insub-
ordination from within ; and to do all things necessary
to provide for the common defense, and to promote the
general welfare of the nation.

§ 140. It is also to be kept in mind that the people in
instituting the government of the United States by the
establishment of this constitution, intended to commit .
their rights and interests as national citizens to the
absolute protection of the government thus instituted ;
and to give to it supreme power and authority to afford
them that protection whenever and wherever it should
be needed.

§ 141. It is also important to remember that it pro-
posed to institute a national government complete in all
its parts, and dependent for its rights of administration
only upon the authority committed to it, to be exercised
upon all national subjects within its jurisdiction. That
it proposed to invest this government with supreme
authority to legislate, and to interpret, apply, adjudge
and execute the laws enacted by if, independent of all
other legislative, judicial or executive authority.!

1 The people erected this government. They gave it a constitution; and in
that constitution they enumerated the powers which they bestowed on it.
They made it a limited government. They restrained it to the exercise of such
powers as are granted, and all others, they declare, are reserved to the states
or to the people. But * * no definition can be so clear as to avoid possibil-
ity of doubt; no limitation so precise as to exclude all uncertainty, Who,
then, shall construe this grant of the people? * * * They have left it with
the government itself, in its appropriate branches. The very chief end, the
main design for which the whole constitution was framed and adopted, was to
establish a government that should not be obliged to act through state agency,
or depend on state opinion or state discretion. The people had had quite
enough of that kind of government under the confederacy. * * # The
people ‘have wisely provided in the constitution itself a suitable mode and
tribunal for settling questions of constitutional law. There are in the consti-
tution, grants of powers to congress, and restrictions on these powers. There
are, also, prohibitions on the states. Some authority must, therefore, necessa-
rily exist, having the ultimate jurisdiction to fix and ascertain the interpreta-
tion of these grants, restrictions and ({)rohibitions. The constitution has itself
Pointed out, ordained and established that authority * * by declaring that

‘the constitution and the laws of the United States, made in pursuance thereof,
shall be the supreme law of the land, anything in the constitution and laws
of any state to the contrary notwithstanding.” By this the supremacy of the
constitution and laws of the United States are declared. No state law is to be
valjd which comes into conflict with the constitution or any law of the United
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§ 142, The powers granted by the people to the
national government to be exercised in providing for
their common defense, promoting their general welfare,
and securing to them and their posterity the blessings
of civil liberty, were granted that they might inure to
the sole benefit of the grantors — the people — and are
to be exercised only for their benefit; therefore, such
grants should receive a free, iberal and large construe-
tion, so far as the powers granted are essential to
securing such end.!

§ 143. In construing the grants of power in the con-
stitution, the power should be deemed coextensive with
the terms of the grant; unless from something which
appears in the context, a plain restriction is intended.
The mere possibility of abuse will not justify restricting
the power to a particular case.?

§ 144. As, in the constraction of doubtful words or
expressions in a law, such an interpretation must be
given as will not defeat the end the law-maker had in
view, so in respect to a given power, such an interpre-
tation must not be given as will plainly defeat or impair
its avowed object. Therefore, where the words of the
grant are fairly susceptible of two interpretations accord- -

States. But who is to decide this question of interference? This the constitu-

tion itself decides, also, by declaring *that the judicial power shall extend to

all cases arising under the constitution and laws of the United States, These

two provisions cover the whole ground; they are the key-stone of the arch.”

{)XVeibster;% r%)%y to Hayne in U. S, Senate Jan, 27, 1830, G.& 8. Cong. Deb., V. §,
-~ L PR. 77, 75,

1*In regard to municipal charters or public grants, similar considerations
usually apply. They are generally deemed restrictive of the royal or public
Pprerogative, or of the common rights secured by the actual organization of the
government, to other individuals or communities. They are supposed to be
Erocuted, not so much for public good as for private or local convenience.

‘hey are supposed to arise from personal solicitation, upon general sugges-
tions, and Dot ex certa causa, or ex mero motu, of the king or government,
Hence, such charters are often required by the municipal jurisprudence to be
construed strictly, becanse they yield something which 1s common for the
benefit of a few.”” (Story’s Com. Const., 3 421.)

* But a constitution of government founded by the people for themselves
and their posterity, and for objects of the most momentous nature, for Serpet-
ual union, for the establishmeént of justice, for the general welfare, and for a
berpetuation of the blessings of liberty, necessurily requires that every inter-
Prebatwn of its powers should have a constant reference to these objects. No

nterpretation of the words in which those powers are granted, can be a sound
%rile, v&'éhizczh narrows down thelr ordinary import, so as to defeat those objects.”

em, 2.

Laws and acts which tend to public utility should receive the most liberal
and benign interpretation to effect the object intended or declared, (1 Bl
Com., 89), so as to make the private yield to the public interest, and in favor of
public institutions, and all establishments of piety, charity, education and

ublic improvement. (11 Co., 70-78; Hob. 97,122, 157; 1 Serg. 55; Dy. 255; 5 Co.,
14; 8 Cranch, 331; 3 Pet., 140, 481 ; 6 id., 436.)

3 Every %overnment, to be effective, must necessarily be intrusted with the
exercise of some discretionary powers; as it is impossible to foresee what con-
tingencies may arise in its administration, and to expressly %)rovlde for them.,
The means by which the administration is to discharge its trusts, under the
ever changing conditions and relations of soclety, must be subject to perpetual
maodification, Therefore, confidence must be reposed in those charged with
the administration of government, after providing the proper remedies in
pases of an abuse of the'trust reposed in thém,
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ing to their common use, the one of which will defeat,
and the other preserve and promote the object intended,
the latter should be adopted, according to the maxim,
ut magis valeat, quam pereat.

§ 145. Upon a principle similar in spirit, it follows,
that in the interpretation of a power granted to govern-
ment, to be exercised for the benefit of the people alone,
such grant of power carries with it the necessary means
to execute it.?

§ 146. The general and State governments as institu-
tions of the people intrusted with the exercise of govern-
mental authority, have jurisdiction over the same
persons and territory, each possessing powers in exclu-
sion of the other in matters committed to their respec-
tive jurisdictions. In the institution and endowment
‘of these governments, it is the intention that the gene-
ral government shall administer in respect to the needs
and interest of a national character, and the State
governments in respect to those of a local and domestic
character. But as the State and national citizen have
certain rights and necessities in common, it follows that
some of the duties and powers of the general and State
governments may be concurrent.

§ 147. As the general and State governments are
distinct from each other in their institution and admin-
istration, it follows from necessity, that in respect to
concurrent powers, they must be of such a nature that
they can be possessed and exercised by the general and
State governments without conflict, or the possession
and exercise by the one must exclude the like posses-
sion and exercise by the other.

1 “ Courts will look to the provisions of a law to discover its objects; to meet
its intention at the time it was made, which they will not suffer to be defeated.
It will be sought in the cause and necessity of making the law; the meaning
thus extracted will be taken to be the law intended, as fully as if expressed in
its letter; and a thing which is within the letter but not within the intention
of the law-maker, is not within the statute. (1 Bl. Com., 60; 15 Johns. R., 380;
14 Mass., 92; 5 Wheat., 94; 12 id., 151; 6 Pet., 644.) When the whole context
demonstrates a particular intent in the legislature to effect a certain object,
some degree of implication may be called in to éffect it. (6 Cranch, 814; 1 Bl,
Com., 60, 92.) The whole statute, and those on similar subjects, as the context
will be taken in aid, according to the apparent meaning of their provisions.
(1 Bl. Com., 60; 1 Pick., 154.) The history and situation of the country will be
referred to to ascertain the reason and meanin% of a provision, so as to enable
a court to apply the rule of construction. (1 Wheat., 121; 4 Pet., 432) In doubt-
ful cases the title and preamble will be resorted to to expiain the law. (3
‘Wheat., 631; 4 Serg. & R., 166.)’ Judge Baldwin’s Constitutional Views, pp. 8, 9.

$ It must be obvious that the means of carrying into effect the objects of a
power must be varied, in order to adapt themselves to the exigencies of the
pation at different times. A mode efficacious and useful in one age, or under
one posture of circumstances, may be wholly vain or even mischievous at
another, Government presu%poses the existence of perpetual mutability in
18 own operations on those who are its subjects; and a perpetual flexibility in
adapting itself to their wants, interests, habits, occupations and infirmities,
(See Story Const., § 430.)

10
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§ 148. Inasmuch as the constitution of the United
States, and the laws made in pursuance thereof, are the
supreme law, it follows that the possession and exercise
of a constitutional power by the general government,
must necessarily exclude the possession and exercise of
the same power by the State governments, in all cases
where, in the exercise of such power, there is likely to
arise an incompatability or repugnancy in the adminis-
tration of the two governments.

§ 149. Where the power given to the general govern-
ment, to be effective and adequate to the purpose for
which it was granted, must be exclusive in that govern-
ment, it is to be implied that it is exclusive. This
implication arises from the reason and spirit of the
grant itself.!

§ 150. Where the power granted to the general gov-
ernment is not, either in its nature or in the exercise
thereof, incompatible with a concurrent power in the
States, then, such power may be deemed to be possessed
by both the general and State governments, until exer-
cised by the general government in such a manner as to
render its concurrency incompatible.?

§ 151. Where the incompatibility and repugnancy
which would result from the concurrence of the power
in the general and State governments, arises from the
character of the power itself, as applied to subjects
peculiarly within the jurisdiction of the general gov-
ernment, such power is to be deemed exclusive in the
general governinent, whether exercised by it or not. In
such case the incompatibility being in the character of
the power itself, it is no answer to say, that each party,
in its exercise, might avoid interference with the other.?

§ 152. Where the repugnancy or incompatibility does
not pertain to the character of the power, but only to
its exercise or operation, in such case the State govern-
ments are restrained only to the extent of actual inter-
ference.

t Story Com. Const., g 447,

2 Story Com. Const., § 447.

In such a case the concurrency of the power may be incompatible in its
nature or general character, by being applied to objects which couald control,
defeat or destroy the powers of the general government, if permitted to be
thus exercised by the States. The concurrency of the power may become
incompatible in its exercise, when there arises a conflict in the actual laws and
regulations made in pursuance of the power by the general and State govern-
ments. In the former case thereisa qualification ingrafted upon the generality
of the power, excluding its application to such objects and purposes as might
interfere with the power of the general government. In the latter case, there
is a qualification only upon its exercise to the extent of actual conflict in the
operations of each. Story Com. Const., ¢ 447.

3 See Story Com, Const.,  447.
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§ 153. In the construction of the constitution of the
United States, it is not a universal rule of interpretation,
that a specification of particular powers granted neces-
sarily excludes others not specified. But in order to
ascertain how far an affirmative or negative provision
_ excludes or implies others, the nature of the provision,

the subject matter, the objects, and the reason and
spirit thereof, must be examined, remembering that the
instrument is a constitution of government ordained
- and established by the people for their own security
and welfare ; and that, by special provision, all powers
necessary to carry into effect those expressly granted,
are given by implieation.

§ 154. It is a fundamental principle of public law,
that nations are equal in respect to each other, and
entitled to claim equal consideration for their rights,
however much they may differ in numbers, strength,
government, manners or religion.! Hence when the
people of the United States instituted the general gov-
ernment, as the sole means of maintaining a national
existence, and providing for their common defense and
promoting their general welfare as a nation, they must
have intended to have conferred on the government
every power essential for that purpose, as possessed and
exercised by other nations.

§ 155. If, then, the people of the nation by ordaining
and establishing the constitution of the United States,
instituted a national government, and clothed it with
authority and powers to enable it to execute the trusts
committed to it, that instrument should confer by
express grant or by necessary implication, all the
authority and powers essential to a complete and per-
fect administration of such government, to the end that
the existence, security and welfare of the nation might
be provided for in the most perfect manner.

§ 156. The constitution of the United States contains
a grant to the general government, of all powers neces-
sary to the external and internal administration of
national authority; and it prohibits to the several state
governments, the exercise of any of those powers;
thereby showing that the people intended to commit
the safety and welfare of the nation to the exercise,
management and control of the geperal government.

1 1 Kent Com.,, 21.
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CHAPTER V.

OF THE CONSTITUTIONAL STRUCTURE OF THE NATIONAL
OR GENERAL GOVERNMENT,

§ 157. In the construction of a national government,
it becomes necessary to provide both for an external
and an inlernal administration of the authority and
powers of the nation. There must be a department of .
EXTERNAL ADMINISTRATION clothed with the authority
and power essential to preserve the sovereignty and
independence of the nation from whatever dangers may
threaten it. To this end, the department of external
administration must have authority and power to con-
tract alliances; to make treaties; to enter into and
discharge obligations, and to do everything essential to
the perfect exercise of these powers; it must have
authority to declare war, and to provide for carrying it
on; to make peace and adjust the rights and duties of
the nation in respect thereto; and to do everything
fully which a free and independent nation must neces-
sarily do.

§158. As the authority and powers above enumerated
are essential to the existence and administration of a
pation, it is to be presumed that every people who
attempt to institute and establish a national govern-
ment to secure to themselves and their posterity the
blessings of liberty, will fully provide for the EXTERNAL
ADMINISTRATION of such government, by bestowing on
it the aunthority to exercise such powers as are necessary
to maintain its independence and sovereignty at home
and abroad.

§ 159. In the institution of the general government,
the people of the United States intended to provide for
their existence as a sovereign and independent nation,
until, at least, in their own pleasure they should ordain
to the contrary. And they further intended to intrust
the government instituted by them, with the exercise of
such authority and powers as would make it safe for
them to commit the defense and welfare of the nation
to its keeping.!

1 It is manifest that the people intended to make the general government
their only one for national purposes; as they made no other provision for their
national existence, security and welfare. The conclusion s, therefore, irre-
sistible, that if the people intended to remain a sovereign and independent
nation, and had any just ideas of what authority and powers were essential to
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§ 160. In pursuance of the intention of the people of
the United States, the constitution confers on the gen-
eral government plenary powers to provide for the
EXTERNAL ADMINISTRATION of their authority over all
subjects international between themselves and other
nations; and it denies to the states the exercise of such

“authority.! \

§ 161. The people of the United States taking their
station as a sovereign and independent nation, among
the nations of the earth, took also all the incidents of
such station. They necessarily began to figure in the
grand society of the human race as independent of all
earthly power. The prerogatives and rights of sover-
eignty are inseparable from sovereignty itself ; therefore,
they also attached to the people as a nation. As a
nation it became their duty to maintain their dignity,
and to cause themselves to be respected ; for in no other
way could they preserve their tranquillity and safety.
To this end the establishment of a government, to be
clothed with authority to exercise in their behalf, all
needed powers, became indispensable. Hence, in the
institution of the general government, the constitution
provides, in the most general terms, for maintaining
intercourse with nations. It gives to Congress the power
to regulate commerce ; to the President and Senate, the
authority to make treaties ; to appoint embassadors and
other public ministers. It also gives authority to coin
money and to regulate its value; to emit bills of credit ;
to borrow money. It also authorizes the government to
define and punish piracies and felonies committed on
the high seas, and offenses against the law of nations ;
to declare war, grant letters of marque and reprisal,
and make rules concerning captures on land and water ;
to raise and support armies ; to provide and maintain a
navy ; to make rules for the government and regulation
of the land and naval forces; to provide for calling
enable a government to provide for, and administer to, their needs as a
nation, they intended to clothe the general government with such authority
and powers. For when we know the end they had in view, we have a right to
suppose they purposed to accomplish that end by what they did; and, in the
language of Rutherford, it is much more probable that they should fail in

expressing their meaning, than that their meaning should fall short of the
purpose they designed to obtain.

1 No state shall enter into any treaty, alliance, or confederation; grant let-
ters of marque and regrlsal; coin money; emit bills of credit; &c. * * No
state shall, without the consent of congress, lay any imposts or duties on
imports or exports, except what may be absolutely necessary for executing its
ingpection laws, or shall they, without the like consent, lay any duty of
tonnage, keep troops or ships of war, in time of peace, enter into any agree-
ment or compact with another state or with a foreign power, or engage in war,
unless actually invaded or in such imminent danger as will not admit of
delay. (Art. 1,10, Const. U.S.)
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forth the militia, and for its organization, arming and
discipline, for its government and employment while in
the national service; and also to make all laws which
shall be necessary and proper for carrying into execution
the foregoing powers, and all other powers vested by the
constitution in the government of the United States, or
in any department thereof.®

§ 162. The people of the United States provided for
maintaining intercourse with other nations, throungh the
sole agency of the general government; and for that
cause they granted to it the powers essential to the main-
tenance of such intercourse. The power to make trea-
ties, to enter into and discharge obligations in respect
to other nations, is given in unlimited terms. This is
necessary, because the constitution denies the exercise
of such aunthority to all other governments; and yet
the exercise of this power in a practical manner, is
essential to the existence and proper administration of
national authority. The power to make treaties being
unqualified, it necessarily includes the authority to enter
into treaty obligations of every character and descrip-
tion, essential to the peaceful and prosperous existence
of the nation.?

§ 163. The power to bind the nation by treaty stipu-
lations must come from the national sovereignty. Those
who are intrusted with the exercise of governmental
authority, are limited to the exercise of the powers
conferred. Therefore, the treaty making power, by the
exercise of which, obligations are to be assumed or
discharged by the nation, must be grantqd to the gov-
ernment by the fundamental law, or it cannot exercise
the power. And the people in the grant of the power
to make treaties, usually designate the particular man-
ner in which it is to be exercised.’

1 8ee Const. U. 8.;art. 1,3 8; art. 2,32,

2 ¢ Treaties or the contracts of nations are recognized and enforced by inter-
national law; but they no more form a part of it'than the contracts of private
persons form any part of the municipal law by which they are enforced, Care
must be taken not to confound those rules, which properly belong to the law
of nations, with those founded upon treaties. Treaties are declaratory of
international law, so fat as they imply or set forth its principles; but they are
in derogation of it between the contracting parties, so far as their legal rights
are varied by their mutual stipulations. Usage as a part of the law is derived
from the perpetual current of decisions and treaties. Treaties which depart
from_the custom do not alter the law of nations. By a confusion of terms
they have been styled conventional law, which is but another term for the law
of nations, They are, in truth, conventional obligations recognized by the
law of nations.” (Seel Wildman’s Inst., p. 2.)

3 * Public treaties can only be made by the superior powers, by sovereigns
who contract in the name of the state —nation. # * The sovereign who pos-
sesses the full and absolute authority, has, doubtless, a right to freat in the
name of the state he represents; and his engagements are binding on the
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§ 164. The general government having authority to
make treaties of every character and nature essential
to the well-being and harmony of the nation in its inter-
course with other nations; having power to bind the
nation by its compacts and agreements in that respect ;
to borrow money, if necessary to fulfill its engage-
ments; to regulate commercial intercourse with them;
to send to, and receive from them, ministers plenipo-
tentiary ; to appoint consuls, ete., and also having
authority to declare war, and to make all necessary
provisions for carrying it on; to conclude peace, and to
adjust the rights of the parties by requiring or granting
such conditions as are essential to that end ; has all the
powers and authority essential to external national
administration ; all, in that respect, that any national
government can have, or exercise.!

§ 165. In the institution of the national government
it was necessary to provide for an INTERNAL NATIONAL
administration. The national citizens had rights and
interests, common to them as members of the nation,
which required the favor and proteetion of a common
government. Within the territorial limits of the nation
were existing thirteen state governments. They bad
been instituted by their respective inhabitants for pur-
poses of local administration. But while the state gov-
ernment was intrusted with the exercise of the authority
of the people within its limits, it could exercise no
authority beyond. As a state merely, the people had
no authority outside its limits. For as state citizens
only, they had no national status.

§ 166. The government of Massachusetts was never
a national government. A mere citizen of Massachu-
setts had no nationality. It was only when state lines
disappeared, and the citizens of all the states stood
shoulder to shoulder as members of one society, with a
common interest and a common country, that nation-

whole nation. But all rulers of states have not power to make public treaties
on their own authority alone; some are obliged to take the advice of a senate,
or of the representatives of the nation. It is from the fundamental laws of e
each state —nation —that we must learn where resides the authority that is
capable of contracting with validity in the name of the state.” (Vattel, 3 154.)

1 It is difficult to conceive of any authority or power essential to the exiernal
administration between sovereign and independent nations, which is not
%ra.nt,ed in the constitution, to be exercised by the general government,

very sort of compact or agreement necessary to adjust their rights and inter-
ests in time of peace, can be entered into by the general government, and
made binding upon the nation; and when war threatens, the government can
invoke and command the power of the nation; can command and apply the
means necessary for ralsing and equipping the land and naval forces; can
marshal and lead them against the enemy ; in short, can do everything neces-
sary to be done in war and peace.
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ality attached to them. As such, they declared their
common independence. As such, they unitedly achieved
that independence, and were unitedly recognized as ONE
NATION.!

§ 167. As soon as the people of the states had united
as one people, to achieve their common independence,
and to establish themselves as a sovereign and inde-
pendent nation, they became members of the new
nation ; and having established a common or national
government, they became the citizens of that govern-
ment; and hence, had a double citizenship: to wit, a
national, and a state citizenship. As members of the
nation, their rights, interests and authority extended
over the national domain, and throughout the entire
territorial limits of the nation. Their representatives
and senators were to legislate for the whole nation. As
members of the state, their rights, interests and powers
were limited to their respective states. Their laws had
no binding authority outside their respective limits.

§ 168. Inasmuch as the citizens of the general gov-
ernment about to be instituted, were likewise citizens of
the several states, in providing for the internal adminis-
tration of the national government, it became necessary,
either to absorb the governmental powers of the states,
and institute but one consolidated government for them
all, or to continue the state governments in the exercise
of their authority and powers over local and domestic
matters; and to confer upon the general government
jurisdiction and authority over matters pertaining to
them as members of the nation, and citizens of its
government. ‘

§ 169. The interests of the citizen of the state gov-
ernment, and of the citizen of the national government,
were not adverse, but were in harmony. The citizen of
the state was likewise a citizen of the nation; having
national rights and interests superadded to his local
rights and interests ; and he sought favor and protec-
tion in the exercise and enjoyment of both classes of
rights and interests. The state, as such, could adminis-
ter only in local matters; could provide only for local
or state interests. Therefore the general government

1 “ But Georgia cannot be viewed as a single, unconnected sovereign power,
on whose legislature no other restrictions are imposed than may be found in
its own constitntion. She is a part of a large empire. She is a member of the
American union, and the union has a constitution, the supremacy of which
all acknowledge, and which imposes limits to the legislatures of the several
states which none claim a right to pass.” (Fletcher v. Peck, 6 Cranch, 136; see
also 9 Wheat., 187; 5id., 514; 6 id.,-414; 12id., 334; 2 Pet., 590.)
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become a necessity, notwithstanding the existence and
authority of the state governments.! '

§ 170. Therefore in providing for the internal admin-
istration of the general government, and yet permitting
the state governments to continue in the exercise of
governmental authority over matters of a local and
domestic character, it became necessary that the powers
committed to the general government to be exercised
by it, and those which were to remain to be exercised by
the state governments, should be distinguished the one
from the other, to avoid conflict of jurisdiction and’
authority, in the practical administration of the same,
over the same people and within the same territorial
limits. o

§ 171. The authority and powers to be exercised by
the two governments could be generally distinguished,
by giving to the general government authority over
matters and subjects of a national character; and to
the state governments, authority over matters purely
local and domestic.? But such definition standing alone,
would not be sufficiently certain to avoid constant con-
flict of jurisdiction. For there are a large class of
interests common to the state and national citizen. It
therefore became necessary in the institution of the
general government, to define very clearly the powers
intrusted to its exercise, leaving the unenumerated
powers essential to the government of the state, to be
exercised by the state governments.

§ 172. The people, in the institution of the general
government, and in the endowment of it with authority
to exercise the powers specified and implied in the
grant, did not make it residuary in character, as they
did the state governments ; for the plain reason, that it
was comparatively easy to enumerate the powers essen-
tial to a purely national administration ; while there

1 “The political character of the several states of this union in relation to
each other is this: For all national purposes the states and citizens thereof
are one, united under the same sovereign authority and governed by the
same laws. In all other respects, the states are necessarily forelgn to, and
independent of, each other.” (2 Pet,, 590; 10 id., 679; 12 Wheat., 334.) “The
national and state system are to be regarded as one whole.” (6 Wheat., 419,
“In America, the powers of sovereignty are divided between the governmen
of the union, and those of the states., They are each sovereign with respect to
the objects committed to it; and neither sovereign with respect to the objects
committed to the other.” (4 Wheat,, 410.)

2 “For all national purposes, the states and the citizens thereof, are one;
united under the same sovereign authority, and governed by the same laws,
In all other respects the states are necessarily foreign to, and independent of,
each other.” * * The states retain their individual sovereignties, and with
respect to their municipal regulations, are to each other sovereign.” (2 Pet.,
580 10 1d., 879.) o . . .

11
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would be no limits to the detail of powers. essential to
a proper administration in respect to subjects of a local
and domestic character.

§ 173. The national and state governments, then, are
neither of them primary, in respect to each other. They
are each corporate institutions created by the authority
of the people, for specific purposes only. Each are
intrusted with the exercise of such authority and powers
as the people have ordained; and each are prohibited
from the exercise of certain other powers. Hence, in
the tenth amendment of the constitution of the United
States, the people are recognized as possessing powers
not intrusted to the exercise of either the geuneral or
state governments.!

§ 174. The general and state governments are each
intrusted with the exercise of governmental authority
properly belonging to the departient of tnternal admin-
tstration. 'That is, in a nation where there are no other
governments than the general or national one, to admin-
ister in local matters, or in matters pertaining to the
intercourse of one citizen or inhabitant with the other,
and in respect to the vights and duties arising out of that
intercourse, the internal administration of the nation
embraces these subjects, here committed to the jurisdic-
tion of the states. And the difference between such a
nation and the United States as a nation, consists mainly
in the division or distribution of the subjects of internal
national administration between the general and state
governments; giving to the general government juris-
diction over a certain enumerated class of these sub-
jects; and giving to the state governments jurisdiction
over what remains of them.

§ 175. Such, then, is the structure of the government
of the United States, including both the general and
state governments. As institutions, neither of them
possess any original or inherent authority. They are
merely the eorporate agents of the people, authorized
to exercise the powers committed to their trust in the
manner and for the purposes ordained by the people.
The general government holds its powers in trust for
the people of the nation, and it is administered by the
will of the nation, without réspect to state lines. The
national citizen of New York, by his representatives

1 “The powers not delegated to the United States by the constitution, nor

prohibited by it to the states, are reserved_to the states respectively, or to the
people.”? (10th Amendment of the Const. U, 8.)
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and senators in congress, legislates for every part of
the nation ; and so in respect to the national citizens
of the other states. But the people of each state, as
state citizens, administer only within the limits of their
respective states, in matters pertaining to local and
domestic interests alone.

CHAPTER VI

THE CONSTITUTION OF THE UNITED STATES—
ITS PREAMBLE.

- § 176. The constitution of the United States was
ordained and established by the people, for the purpose
of instituting a national government to be intrusted
with the exercise of national authority over all subjects
committed to its jurisdiction, to the end that the defense
of the nation might be provided for, and its welfare
secured.!

§ 177, ““This leads to an inquiry into the origin of
this government, and the sources of its power. Whose
agent is it? Is it the creature of the state legislatures,
or the creature of the people? If the government of
the United States be the agent of the state govern-
ments, then they may control it, provided they can
agree in the manner of controlling it; if it be the agent
of the people, then the people alone can control it,
restrain it, modify or reform it. * * * TIs it the
servant of four-and-twenty masters of different wills,
and different purposes, and yet bound to obey all?
This absurdity arises from a misconception as to the
origin of this government in its true character. It is
the people’s constitution, the people’s government ;
made for the people, and answerable to the people.’”?

1“We, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquillity, provide for the common
defense, promote the general welfare, and secure the blessings. of liberty to
ourselves and our posterity, do ordain and establish this constitution for the
United States of America.” (Preamble to Const. U, 8.)

2 Webster in reply to Hayne, Jan. 27, 1830, in the U. 8. Senate, Debates in
Congress, vol. 6, pt. 1, p. 74

“To the formation of a league, such as was the confederation, the state
sovereignties were certainly competent., But when, in order to form a more
perfect union, it was deemed necessary to change the alliance into an effective
government. possessing great and sovereign powers, and acting directly on the
seople, the necessity of referring it to the people, and of deriving its powers

irectly from them, was felt and acknowledged by all.” (4 Wheat., 404.)
. “The constitution of the United States was ordained and established, not by
the states in their sovereign capacities, but emphatically, as the preamble of
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§ 178. This preamble was not adopted as a mere
formulary. It was a solemn promulgation of a funda-
mental fact, vital to the character and operations of
the government being instituted.! The one nation,
sovereign in its anthority to ordain and establish a
governiment, was about to exercise that authority, that
it might bhave one government; actuated by one pur-
pose; governed by one mind and will, as expressed by
such government ; having one interest in the common
defense and general welfare of- the people as a nation.
Hence the language:  We, the people of the United
States, do ordain and establish this constitution for the
United States of America ;° not, we the states do enter
into a compact or treaty with each other.?

§ 179. At the time the constitution was submitted to
the people for their ratification, those who feared a con-
solidated government, objected to the preamble, because
it declared that the constitution was to be ordained and
established by the people.?

L]

the constitution declares, by the people of the United States.” (Hunter v,
Martin, 1 Wheat. R., 305, 324; see also McCulloch v. Maryland, 4 id., 316, 404, 405;
Cohens v. Virginia, 6 id., 264, 413, 414.)

“Finally, how can any man get over the words of the constitution itself?
*We, the people of the United States, do ordain and establish this constitu-
tion.” These words must cease to be a part of the constitution, they must be
obliterated from the parchment on which they are written, before any human
ingenuity or human argument can remove the popular basis on which the
constitution rests, and turn the instrument into a mere compact between
sovereign states,” (Webster in U. S. Senate, Feb,. 16, 1833,

See also Story’s Com. on Const., § 463; see also 1 Wilson’s Lectures, 417,

1 Story’s Com. on Conast., 3 463,

¢ The impossibility of using the state Eovernments as agents for providing
for, and administering to, the needs of the American people as a natlon eithet
at home or abroad, had been fully demonstrated by an experience of thirteen
years. Said Edmund Randolph,in the Virginia convention: *“The confedera-
tion has done a greatdeal for us, we allallow. Buat it was the danger of a power-
ful enemy and the spirit of America, and not any energy in that system, that
carried us through that perilous war. The greatest exertions were made when
danger was most imminent. This system was not signed till March, 178,
Maryland had not acceded to it before. Yet the military achievements and
other exertions of America previous to that period, were brilliant, effectual
and successful as they could have been under the most energetic government,
This clearly shows that our perilous situation was the cement of our union,
How different the scene when this peril vanished, and peace was restored !
The demands of congress were treated with neglect; one state complained
that another had not pald its quotas as well as itself; public credit was
gone; for, I believe, were it not for the private credit of individuals, we should
have been ruined long before that time; commerce languishing; produce fall-
ing, and justice trampled under foot. We became contemptiblie in the eyes of
foreign nations. They discarded us as little wanton bees, who had played for
liberty, but had not sufficient solidity or wisdom to secure it on & permanent
basiy, and were therefore unworthy of their regard. It was found that congress
could not even enforce the observance of treaties. That treaty under which
we enjoy our present tranquillity was disregarded. * * * What was the reply
to the demands and requisitions of congress? You are too contemptible; we
will despise and disregard you.” (3 Elliott’'s Debates, by Lippincott, p. 27.)
These were among the reasons assigned by Governor andolph why the
confederated system had been abandoned; and why a national government
ordained and established by the people had been resorted to, to wit: the neces-
sity for a national government. -

s Patrick Henry, in the Virginia eonvention, said: “I would make this
inquiry of those worthy characters who composed a.part of the late federal
gonvention. Iam sure they were fullﬁumpressed with the necessity of form-
ing a great consolidated government, instead of a confederacy. That thisisa
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§180. The general government thus instituted, derived
its-existence and aunthority immediately from the people
of the United States as members of the nation, having
sovereign authority to ordain and establish for them-
selves such government as they thought proper; and
to intrust to it the exercise of such authority and powers
as to them seemed wise and good. By ordaining and
establishing the constitution, each citizen of the nation
agreed with all, and all with each, in the institution and
endowment of the general government, in the manner
and for the purposes therein expressed.

§ 181. The general government is neither a consoli-
dated government, dangerous to the liberties of the
states on the one hand, nor a confederated government
. dangerous to the stability of the nation on the other.
It is a government of the people of all the states;
representing them in their national sovereignty and
character ; protecting them in their national interests;
defending them in the exercise of their national rights;
promoting their national welfare, and securing to them
the blessings of liberty as national citizens. It was
instituted by the people for such purposes, because the
state governments could not be employed in that
capacity. There was but one nation, and it could be
authoritatively represented only by one national gov-
ernment.

§182. The words, “ we the people of the United
States,” require no interpretation, and, hence, inter-
pretation is not allowable. The preamble is worded in
clear and precise terms; the meaning is evident, and
leads to 1o -absurd conclusions; therefore, there is no
reason for refusing to admit the meaning which it nat-
urally suggests.! The “ people of the United States”
were the people of all the states who had united in
the declaration and achievement of their common
independence, taken together as ONE PEOPLE — ONE
NATION — acting together for the institution of oNE
GOVERNMENT, to which the exercise of national author-
ity was to be committed.?
consolidated government is clear; and the danger of such a government ‘is, to
my mind, very striking. I have the highest veneration for those gentlemen;
B alglee T e L fomen TRL IR, D el gy L el
fa¥a?ﬁeads me to a.s’ks,"who ahthorizedy{;hem to speak the la,nguagepof ‘we the
people’ instead of * we the states?’ States are the characteristics anad the soul
of a confederation. If the states be not the agents of this compact, it must be
ore great consolidated government.” (3 Elliott’s Debates, by Lippincott, p. 22.)

1 See ante, § 125 and note.

-3 The ‘language used was the only;appro{)riate language which. could have
been used by the people of all the states, acting as one, for the purpose of insti-
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§ 183. The language of the preamble, ‘¢ we the people,
&c., do ordain and establish this constitution for the
United States of America,” is the language of a people
speaking and acting from their original sovereignty.
It is not the language of sovereign states entering into
a compact, agreement or confederation with each other.
The people, in virtue of their inherent sovereignty as a
nation, were covenanting each with all, and all with
each ; exercising their authority to provide for them-
selves and their posterity an institution, by which they
could will and act as ONE PEOPLE, HAVING ONE MIND
AND PURPOSE, on all subjects pertaining to national
existence, security and happiness.!

§ 184, “The people of the United States” included
the people of all the states, without state discrimination.
“ We the people,” &e., was the only form of expression
appropriate to define those who constituted the nation,
without including in the definition something of the
limitation of state organization. This form of expres-
sion included as well the people inhabiting the terri-
tories as those residing in the organized states; while
the expression, the people of the several states, would
literally have excluded them. We, the people of the
United States, is a national expression, descriptive of
the constituents of the nation, and cannot be made
more plain in its significance by any interpretation. Its
natural meaning is evident, and leads to no absurd
conclusion.

§ 185. The purposes for which the people ordained
and established the constitution were also national in
character. The first purpose named was, “in order to
form a more perfect union.” A more perfect union was
not needed for purposes of state administration. Their
several state governments were fully competent to ad-
minister in respect to persons and subjects over which
they had jurisdiction. In respect to matters local and
domestic, the state government could act promptly
and efficiently, because it was a unit, and it possessed
the necessary authority. It was only in respect to sub-

tuting a national government., The instrument being a constitution of gov-
ernment, it was necessary and proper that it should show upon its face who
were the parties that ordained and established it, and the purposes for which
they established it. By its language, in present,in% the authors of the instru-
ment and the grantors of the powers delegated, it abolished state lines and
state jurisdiction. State individuality was purposely lost sight of. The lan-
guage is, “we the people of the UNITED STATES ''—not, we the people of the
SEVERAL STATES —" do ordain and establish this constitution,” &e.

See_remarks of Webster on this subject in U, S. 8., Feb, 16, 1833, G. & S.
Cong. Deb., vol. 9, pt. 1, p. 555, See appen ix, p, ~ ! ! !
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jects over which the state had no jurisdiction, and yet
in respect to which governmental autliority and power
were demanded for the safety and welfare of the people.
It was, in respect to those subjects of interest, common
to the people of all the states, as members of one great
community ; interest connecting the citizens of New
York with the citizens of South Carolina, and with the
citizens and governments of foreign lands, that made a
more perfect nnion of the people of the United States
necessary. Hence, the union called for was a national
union of the people; that they might institute a gov-
ernment which would be, in respect to national interests,
a unit; having but one miud, one will, one purpose
and one power, in pursuing the necessary end.

§ 186. The more perfect union sought by the people
was not a more perfect union of the several states as
political institutions, intrusted with the exercise of the
governmental authority of their people. A union of
that character already existed. But it was a union in
which there were diverse minds, purposes and deter-
minations; each dictating, none obeying; each propos-
ing, none performing ; each sovereign, no one subject.!
If each of the thirteen state governments were sove-
reign in their governmental authority over all subjects
within their respective limits, there could have been no
union so perfect as to fuse their thirteen minds and wills
into one national mind and will, without dissolving
their state individualism, and thus destroying their state
sovereignty. The union established under the articles
of confederation was fundamentally and radically de-
fective, in this, that it permitted the institution called
government, to be subject to the diverse minds and
wills of thirteen states. That was the weakness which
threatened the life of the nation, and which required
for a remedy a more perfeet union of the sovereign
people —not of the political states.

§ 187. The governments of the states were mere local
institutions of the people, intrusted with the exercise
of their authority within their respective limits. Having
been instituted by the people of the local territory
embraced within their respective limits, the states had
no jurisdiction beyond those limits. Therefore, as politi-
cal institutions, they had no national authority ; and,
consequently, as political institutions, they could confer

1 See ante, 91 and note,
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none. The people of the several states had become
national citizens —not through their respective state
governments, but in virtue of the union of the good
people of all the colonies, in proclaiming and establish-
ing themselves as a nation. The “ MORE PERFECT
UNION” demanded, then, was the more perfect union
of the people, to be represented by one general govern-
ment for national purposes.

§ 188. This more perfect union of the people, de-
manded, was a union of them, not as citizens or
inhabitants of particular states, but as people of all
the states having rights and interests in common. To
become a nation, the sovereignty of nationality must
attach, which is independent of, and above all ether
earthly authority. This kind of sovereignty could not
attach to a state with its limited jurisdiction and
authority, nor could it attach to the people of a state
as state citizens merely, because the state was not a
nation and had no claim to nationality. The advan-
tages to be secured by the more perfect union of the
people as a nation, were, among other things, to
extend, by administration, the national rights, powers
and authority of each citizen over all the states, and
malke all subjects of one government.

§ 189. The union of the people of the United States
as a nation, and the institution of the general govern-
ment to represent them as such, necessarily involved
the denial of sovereignty to the states. The absolufe
sovereignty of the nation necessarily excludes the like
sovereignty in any other body than its own within its
limits. - The nation as a society, is a unit; as a body,
it is one; as a power, it has no superior; as a sovereign,
it is absolute, and answerable to no earthly tribunal.
" This national personality occupies and possesses every
inch of territory, and every iota of authority and power
within the limits of the United States. What the
people as a nation legislatively will, is the supreme
law ; what they determine, is final, and from it there is
no appeal.

§ 190. When the people ordained and established the
constitution of the United States, and thus instituted
the general government with its powers, they asserted
this sovereign authority over all. The convention which
drafted the constitution for the PEOPLE OF THE UNITED
STATES proposed, among other things, that the consti-
tution might be amended in the manner prescribed.
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The people, in ratifying the constitution, sanctioned the
proposed mode of making amendments. By it, any of
the states, as péople or government, may be deprived
of the exercise of such powers as three-fourths of the
others may ordain by way of amendment to the consti-
tution, whether they assent to it or not. The assertion
of this authority by the nation, necessitates the obedi-
ence of the states. They are amenable to other and
higher authority. There is an earthly power above
them, to which, by their own oaths, they are bound to
submit. There is that authority which can make laws
that are supremely obligatory upon them, notwithstand-
ing the authority of their state constitution and laws to
the contrary.! !

§ 191. The authority by which the general govern-
ment was instituted, and is sustained, is absolute over
all state authority, whenever the people see fit to eXer-
cise it. The authority which can withdraw one subject
from the jurisdiction of the states, and can confer on the
general government additional power to regulate and
control it, can withdraw all subjects from state jurisdic-
tion, and intrust the general government with plenary
powers over all matters of internal administration. It
is no answer to say, the people will never consent to
such amendments. They have the authority to assent
to them; and that involves the absolute authority of
the nation over the states.

§ 192. The amendments made to the constitution in
the manner presecribed, become a part of the constitu-
tion, and, consequently, of the supreme law of the
nation ; and the one-third of the states not assenting
to such amendment, are nevertheless bound thereby,
notwithstanding the constitutional encroachment made
upon their state constitution and laws. A state or
people thus situated are not sovereign in the absolute
sense. There is a higher authority to which they, as
people and states, are subject. Their constitution and
laws may be abrogated, in whole or in part, without
their consent; and they are without remedy, except in
revolution.

1 “ The congress, whenever two-thirds of both houses shall deem it necessary,
shall propose amendments to this constitution, or, on the application of the
legislatures of two-thirds of the several states, shall call a convention for pro-
posing amendments, which, in either case, shall be valid to all intents and
gurposes, as a part of this constitution, when ratified by the legislatures of

hree-fourths of the several states, or by conventions in three-fourths t,hereor’
a8 the one or the other mode of ratification may be proposed by the congress,’
&e. (Art. 5 of the Const. of the U, 8.)

12
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§ 193. Such was the “more perfect union” sought
by the people of the United States when they ordained
and established the national constitution. It was to
weld the people of all the states, for national purposes,
into one grand society as a nation, having one interest,
one purpose, one aim, and one destiny ; to institute for
such people one government, clothed with authority and
power to command respect and honor from abroad,
and obedience and support at home; and thus to secure
to all its citizens the full enjoyment of their civil rights.

§ 194. Another purpose for which the constitution
was ordained was ¢ TO ESTABLISH JUSTICE.” The state
governments, if they would, had full power to establish
Justice between the citizens thereof, in respect to sub-
jects of a local and domestic character. But they could
exert no authority over subjects international, or which
involved the jurisdiction of persons or subjects situated
beyond their respective limits. The congress of the
United States, under the articles of confederation, had
no power to exact obedience, or to punish disobedience,
to its ordinances. The great defect in the confederation
was this lack of power to give sanction to its laws.
There was no express authority to exercise force, and
it could not be implied, because the articles of confed-
eration prohibited any implication of power by the
congress. The congress could neither impose tines, nor
direct imprisonment, nor divest privileges, nor declare
forfeitures, nor suspend refractory officers.?

§ 195. The source of this weakness under the con-
federation was, that the states refused to commit to
the congress the exercise of the necessary authority
to administer as a government of the nation. It was
rather an advisory than a legislative body. It could

1 Kent's Com., 200; Story’s Com. Const., 3 252,

2 By this political compact —articles of confederation —the United States, in
congress, had exclusive power for the following gurposes, without being able
to execute one of them: They might make and conclude treaties, but they
could only recommend the observance of them; they might appoint embassa-
dors, but could not even defray the expenses of their tables; they could borrow
money in their own name on the faith of the union, but could not pay a dol-
lar; they were authorized to coin money, but could not command the means
to buy the bullion ; they might make war and determine the number of troops
necessary, but they could not raise a single soldier; in short, they might
declare everything, but they could do nothing. (Story on Const., § 246,)

Governor Randolph, in the Virginia convention, in speaking ot this lack of

ower under the confederation, after stating what had been accomplished dur-

ng the war, remarks: * How different the scene when this peril vanished, and
wace was restored! The demands of congress were treated with neglect. * *
e became contemptible in the eyes of foreign nations. They discarded us as
little wanton bees, who had played for liberty, but had not sufficient solidity
or wisdom to secure it on a permanent basis. * * It was found that congress
could not even enforce the observance of treaties. The treaty under which we
enjoy our present tranquillity was disregarded.” &c. (3 ElL Deb., p. 27, Lip-
pincott’s ed.)
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investigate and recommend, but it could not command
and enforce. The thirteen states maintaining their
separate and independent authority ; acting from their
supposed separate interests; jealous of the particular
burdens imposed upon them ; jealous of the tardiness
of other states in fulfilling their engagements; com-
plaining that others had not paid its quotas, there was
no alternative left but to give up national existence
and to go back to a state of colonial dependence, or
to change the system, and establish a government of
the people, perfect in all its departments, to legislate,
adjudge, and executed by the authority of the nation.!
§ 196. The nation could not maintain its existence
among the nations, without maintaining international
relations with them. It, therefore, became indispensable
that those relations should be regulated and determined
by treaties, compacts and agreements ; that some agency
should be established by which those necessary treaties
and agreements could be made and entered into on the
faith of the nation; and, being made, it was also neces-
sary that they should be observed and kept. This
involved the binding of the nation by the exercise of
its authority, and the command of its resources, by
which its faith might be kept and its pledges redeemed.
This required the institution of a government clothed
with the necessary authority and power to represent the
nation as a unit in mind, purpose and power ; to under-
take, and to perform for, and in behalf of the nation.
In no other way could justice be established by being
made certain and secure to every one having to do with
the nation. But this end could not be secured, so long
as the nation was in any degree dependent upon the
diverse minds and wills of thirteen independent state
governments to determine what justice required, and by
what means, if any, it should be enforced. Therefore,
the establishment of justice between the people of the
United States as a nation, and other nations, as well
also as between the citizens of the nation, required the

1 After showing that under the confederation there was no power to enforce
the authority of the congress, and that the nation was on the very verge of
ruin, Governor Randolph, in reply to the remarks of Patrick Henry, demand-
ing by what authority the framers of the constitution had used the expression
of " we the people,” instead of we the states, answers: ‘ The gentleman inquires
why we assume the language of ‘we the people? I ask, why not? The gov-
ernment is for the people, and the misfortune was, that the people had no
agency in the government before. The congress had power to make peace and
war under the old contederation. Grantirexg passports by the law of nations is
annexed to this power, yet congress was reduced to the humiliating condition
of being obliged to send deputies to Virginia to solicit a passport.” (3 Ell,

Deb., p. 29.)
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institution of a general government by the people,
which should hold its autgority of the people, and be
amenable to them alone.

§ 197. Again, the citizens of the several states were
alike national citizens, and equally entitled to protec-
tion by the nation in their national rights and interests.
There were interests common to the members of the
nation which the local governments were not compe-
tent to adjust. Those engaged in commercial pursuits
were peculiarly liable to the unequal operations of the
laws of the different states affecting trade. That whole
class of subjects committed to the regulation and con-
trol of congress by the constitution could have been
justly provided for in no other way. The power to lay
and collect taxes for national purposes; also, duties,
imposts and excises; the power to regulate commerce :
to establish uniform rules of naturalization, and uni-
form laws on the subject of bankruptcies; to coin
money and regulate its value, could not have been
exercised justly to the national citizen by the state
governments. The national government was therefore
necessary and appropriate to establish justice, in these
respects.

§ 198. But the institution of the general government
under the constitution was necessary to establish justice
between the nation and its citizens, and foreign nations
and their citizens. After the confederacy was formed,
and the rights of war as a sovereign belligerent nation
had been assumed, authority to make captures and
bring in ships and eargoes for adjudication, necessarily
flowed from the exercise of these rights, according to the
law of nations. The several states retained, or rather
assumed, the power of appointing prize tribunals to
take cogunizance of these matters, so that there were
thirteen separate and independent prize tribunals insti-
tuted by one party carrying on a war. And although
the articles of confederation authorized congress to insti-
tute appellate tribunals, which they did, they had no
authority to enforce their decisions. Consequently these
appellate tribunals were disregarded, and their decisions
treated as nullities, and neutral individuals and neutral
nations were without any adequate redress for the most
inexcusable injustice, and the nation subjected to immi-
nent dangers; and there was no remedy for these evils
and the consequent injustice, until the people instituted
the general government, and thus placed these ques-
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tions where they could be adjudicated and determined
by the aunthority of the nation.?

§199. Again, the treaties which were entered into by
congress with foreign nations were neglected, although
they were declared to be absolutely oblwatory upon the
several states. While these states assumed to exercise
their authority in national affairs they did not regard
the responsibilities of the nation. -They did not, indi-
vidually, hesitate to violate treaty obligations entered
into by the congress, both by legislation and adjndica-
tion. The treaty of 1783, by which, as against Great
Britain, our independence was legally established, was
notoriously violated, and the provisions therein for pay-
ing debts, discarded. This could not be otherwise while
the national administration was committed to the petty
interests, jealousies and diverse wills of thirteen local
governments. And because of the existence of such
defects in the confederation, it was well said: * We, the
people, do ordain and establish this constitution, for the
purpose of establishing justice.”

§ 200. The states treated the debts of the nation as
thongh they were under no obligation to provide for
their payment. The obligations of the nation to those
creditors who had advanced money, and to those soldiers
who had served in the war, were disregarded by the
states. Particularly the officers and soldiers who had
achieved the independence of the nation, “ were suffered
to languish in want, and their just demands evaded or
passed by with indifference.” No efficient system to pay
the public creditors was ever carried into operation
until the constitution was adopted.” ?

§ 201. The conduct of the several states, in the local
administration of justice among their respective citi-
zens, was, if possible, more reprehensible. Laws were
continually enacted by the state legislatures violating
the sucredness of contracts ; such as laws authorizing the
payment of debts by installments at periods differing
from the original terms; laws suspending the remedies
for the recovery of debts; laws authorizing the delivery
of any kind of property in payment of debts, upon an
arbitrary or amicable appraisement; laws closing, for a
limited time, the courts, under particular circumstances;
insolvent laws—some of a permanent, and some of a

1 8tory’s Com. Const., ¢ 485 and notes,
32 Story’s Com, on Const., ¢ 486,
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temporary character —which operated like a general
gaol delivery in several of the states; in short, the prin-
ciples of justice were habitually subverted under the
administration of the local governments, through their
unwise and partial legislation. Hence, there was pecu-
liar meaning in this expression, “to establish justice,”
for which, among other things, the people of the Uuited
States ordained and established their constitution for
the United States of America.t

§ 202. Another purpose for which the people ordained
and established the constitution for the United States,
was ‘“to insure domestic tranquillity.” First, there were
dangers quite likely to arise out of the conflicting inter-
ests of the several states. Although the people ot the
United States were a nation, hitherto they had not
organized a government to exercise their authority as
such ; and there was no institution among them author-
ized to adjust the conflicting claims which were liable
to arise between the several states, or between the state
and citizens of other states. That the state govern-
ments were disposed to maintain state authority, and
assert their peculiar interests, eéven in questionable
cases, was quite apparent. Instances were not unfre-
quent where justice was denied, owing to unjustifiable
preferences, fostered in favor of state citizens where the
interests of citizens of other states were concerned.
Moral obligations were discarded, and feelings of retali-
ation, sure to arise when the law furnishes no redress,

1See Story’s Com. on Const., 3 487; see also CHASE, J., in Ware v. Hyllon, 3
Dall., 199, 1 Cond. R., 99.)

¢ Prior to the date of the constitution, the people had not any national tri-
bunal to which they could resort for justice. The distribution of justice was
then confined to state judicatories in whose institutions and organizations
the people of the other states had no participation, and over whom they had
not the least control. There was then no general court of appellate jurisdic-
tion, by whom the errors of state courts, affecting either the nation at large or
the citizens of any other state, could be revised and corrected. FEach state was
obliged to acquiesce in the measure of justice which another state might yield
to her, or to her citizens; and that in cases where state considerations were
not atways favorable to the most exact measure. There was danger that, from
this source, animosities would in time result; and as the transition from ani-
mosities to hostilities was frequent in the history of independent states, a
common tribunal for the termination of controversies became desirable, from
motives both of justice and policy. Prior also to that period, the United States
had, by taking a place among the nations of the earth, become amenable to
the laws of nations; and it was their interest as well as their duty to provide
that those laws should be respected and obeyed. In their national character
and_capacity, the United States were responsible to foreign nations for the
conduct of each state, relative to the laws of nations and the performance of
treaties; and then the inexpediency of referring all such questions to state
courts, and particularly to the courts of delinquent states, became apparent.
‘While all the states were bound to protect each, and the citizens of eac?l, it was
highly proper and reasonable that they should be in a capacity not only to
cause justice to be done to each, and the citizens of each, but also to cause
justice to be done by each, and the citizens of each; and that, not by violence
and force, but in a stable, sedate and regular course of judicial procedure.’”
g{,ema.rks of JAY, Ch. I.,in Chisholm v. Georgia, 2 Dall. R., 419, 474; 8. C, 2 Pet.

ond. R., 635, 670; see also 2 Graham’s Hist. Appendix, 498, 499,)
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were enkindled. Laws impairing the obligations of
contracts were passed by several of the states. affecting
injuriously citizens of other states. Had such states
been members of the family of nations, they would
have been somewhat under the moral restraints of inter-
national law; but being independent governments, cre-
ated out of separate colonies which had recently thrown
off the authority of the mother country, they were, as it
were, subject to no code of laws; as improvised govern-
ments, they belonged to no system. Hence, they were
peculiarly independent, not only of one another, but of
all earthly governments; responsible to no one but the
people of their respective states. In this condition, it
was morally impossible that thirteen such governments
shounld continue to administer in such a manner as to
avoid conflict. Being subjeet to no common code of
laws, recognizing no common aunthority to decide when
they disagreed, it this state of things should continue,
collisions were certain to arise.?

§ 203. Before the revolution, these thirteen states
were colonies of Great Britain, and they recognized
the supremacy of her authority. But when they pro-
claimed their independence, and renounced their alle-
giance to the British crown, each set up for itself. They
were no longer political bodies, or societies, revolving
around a national eenter, by means of which they
maintained relations to other nations of the earth; nor
did they become nations, and thus take upon them-
selves the incidents of nationality. The people of the
thirteen states, in their union, became a nation; bub
they were without a government by which to exercise
their authority ; and, hence, were a nation unorganized ;
that is, they were organically powerless. During this
period, from 1776 to 1787, the states within their respect-
ive limits were supreme in their administration; not
because they possessed sovereign authority, or had been
intrusted with the exercise of it; but because there was
no organized body authorized to supervise them. This
was the peculiar political condition of the United States
prior to the institution of the general government. One
nation with thirteen professed sovereignties; each abso-
lute; each independent; each amenable to no earthly
authority —not even the authority of international law.

1 Connecticut. once retaliated in an exemplary manner upon enormities

committed upon her citizens by a neighboring state, which had passed laws
affecting injuriously the citizens of Connecticut. (See Federalist, No. 7.)
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The administrators of such governments must have
been something more than human, or they would soon
have found the necessity of a general government to
INSURE DOMESTIC TRANQUILLITY.

§ 204. Situated as these states were with respect to
themselves, they were in a condition to invite factions
among the people. Those intrusted with the adminis-
tration of governmental authority would naturally feel
the independence of their position; and, hence, would act
with a less sense of responsibility than was necessary to
secure fidelity in the execution of those trusts. A single
state, as such, was independent and sovereign in respect
to all other states or governments; was responsible to
no one for the mamner in which she administered. If
the federal congress confracted debts, the creditor must
look to congress, or the states collectively, for payment.
There was little sense of individual obligation or moral
responsibility. This naturally induced recklessness, or
at least indifferent morals, in those charged with state
administration. Not occupying the position of a sover-
eign nation in the grand society of the human race,
they had neither the self-respect, morality or dignity of
such station. Hence, they were naturally arrogant,
illiberal, petty and selfish. Their injustice would natu-
rally induce retaliation. Henece, factions would arise,
prompted by hatred, revenge, retaliation, self-interest.
The states being small, divided in interest, naturally
antagonistic, the prospect of success would encourage
a few, even, to resist the law with expected impunity.
These, and other like considerations, demonstrated the
necessity for instituting a government of a higher
and more responsible character, to insure domestic tran-
quillity. ’

§ 205. «“To provide for the common defense.” The
nation was a unit in existence, although it bad insti-
tuted no government to represent that unity in its
will and action. The oppressions of the British govern-
ment had compelled the people to unite in detending
themselves, and, finally, in asserting their common
independence. But the bond of this union was their
common danger, arising from their weakness when stand-
ing separated and alone. Hence, as soon as peace was
established, and danger ceased to threaten, the demands
of their congress of embassadors were treated with
neglect. Jealousies sprang up between the states;
complaints were made that burdens had not been
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equally distributed ; and the tendency was to separate
again into their colonial elements. Had they thus sep-
arated, and each maintained an independent existence,
with no commanding power to regulate their intercourse,
the nation would have been dissolved ; the elements of
discord would have been enkindled in their midst, and
an appeal to some foreign power for protection would
have been the inevitable result. But had they main-
tained a separate and peaceful existence among them-
selves as states, each exercising sovereign authority over
all subjects within its territorial limits, from their indi-
vidual weakness, it would have been impossible for them
separately to have maintained an independent existence
in respect to foreign powers. They had peither the
wealth or strength necessary to have provided and used
the means requisite for national existence or safety. As
it required a union of all to assert and establish their
independence, so also it required the continuance of
that union to defend and maintain it.

§ 206. As a nation, it was necessary to exercise
national aunthority throughout its entire limits. The
state of Massachusetts and the state of Georgia, as a
nation, were ome. An invasion of the territory of
Georgia by a foreign force, was the same to the citizen
of Massachusetts as though Massachusetts territory had
been invaded. The safety and dignity of the nation
would be as really threatened by an invasion of one part
thereof as of another. If there had been a necessity
upon the colonies, justifving their revolution and the
establishment of their nationality, that same necessity
required that it should be maintained and preserved in
all its vigor and administrative efficiency. As a nation,
an exiernal and an internal administration of author-
ity was indispensable. Hence, there were common
interests both external and internal, to be promoted ;
common dangers to be repelled, and common rights to
be defended.

§207. “To PROMOTE THE GENERAL WELFARE.” This
involves, in general terms, the whole end and scope of
government. The general welfare of a people consists
in the free exercise and enjoyment of their natural and
acquired rights. And when government shall so provide
that all men living in society can be protected in such
exercise and enjoyment, it has provided for the public
welfare in a very high degree; and when, in addition to
this protection, it benignly and judiciously extends its

13
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aid to foster and encourage every branch of industry
and art tending to the welfare, happiness and perfec-
tion of individuals and society, it has provided for the
public welfare in the highest degree, and accomplished
perfectly the primary and ultimate end of all civil gov-
ernments.

§ 208. The primary and ultimate end of civil govern-
ment being to aid and protect the members of society
in the exercise and enjoyment of all their natural and
acquired rights, its mission proper is AID and PROTEC-
TION. - Its aid should be so extended as to be available
to all alike, who put themselves in a position to enjoy
its benefits, without interfering with the vested rights of
any. Thus, it can favor business associations by acts
of incorporation and grants of franchises, by means of
which many citizens can unite their wealth, talent,
and enterprise, for the accomplishment of works of
greater magnitude than individual enterprise is compe-
tent to perform. But in the exercise of governmental
power for such purposes, great care should be observed
to guard against the misapplication and abuse of the
powers granted, to the detriment of individuals or
society. The objects for which such corporations are
created, should be the general or public welfare, as well
as the individual and associated advantages of the cor-
porators. Such objects may be found in works of
internal improvements; in the building of public roads;
in developing the resources of the country; in the
eduecation of the people; the promotion of the arts and
sciences; or in the general advancement of civiliza-
tion and christianity by the various agencies adapted to
such purposes.

§ 209. Government can properly be anthorized to aid
individnal members of society, as well as society at
large, by building light-houses, harbors, and by improv-
ing the navigation of rivers, making safe and convenient
the reception and transportation of all articles of trade,
manufacture and commerce. It can and should aid the
people individually and collectively by establishing post-
offices and post-roads; by providing for the safe and
speedy transportation of the public mails to and from
all settled parts of its territory, thus.aiding every
branch of industry, as agriculture, commerce, manu-
factures, navigation, and every other art or trade at all
dependant on the speedy distribution of intelligence of
markets, or general or special news, or information
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of any character necessary, agreeable or useful to the
people in their laudable and ordinary pursuits. It should
be able, also, to aid society and individuals by promot-
ing the progress of science and art; by securing for
limited periods, to authors and inventors, the exclusive
right to their own writings, inventions and discoveries.
It is the proper business of government to aid all
departments of industry, by providing a uniform and
safe currency as a medium of exchange, carefully guard-
ing against fraud and imposition by counterfeiting or
otherwise. These and many other like aids the gov-
ernment could properly be authorized to extend to
individnals and society, and thereby really promote its
general welfare.

§ 210. As the government is instituted and intrusted
with the exercise of the authority of the people for their
benefit, as members of society, or, more appropriately,
for the benefit of the commonwealth, those intrusted
with its administration should take care that benefits,
conferred upon one class or portion of society, are
not conferred at the expense of another; for govern-
ment should ever exercise its powers in such a manner
that thereby many may be benefited and none injured
in the exercise of their just rights. It is not in the
province of government to take that which belongs to
one man and bestow it upon another, unless the welfare
of society demands it; and not even then, without
making jnst compensation therefor.

§ 211. Government not only may promote the gen-
eral welfare of society by affording aid to individual
members thereof as above set forth, but it is also
required to promote their general welfare by protecting
them in the enjoyment of their just rights. This is to
be done by making, and enforcing obedience, to all laws
necessary to the maintenance of” equal and exact justice, v
To do this, government must have jurisdiction over the
persons and subjects necessary to such an administration
of its anthority. Hence, the constitution, instituting the
general government, clothed it with authority to exercise
those powers essential to an efficient administration in
respect to subjects beyond the jurisdiction of the states,
and yet vital to the welfare of the people as a natioun.

§ 212. The final purpose for which the constitution
was ordained and established —¢to secure the blessings
of liberty to ourselves and our posterity ’ —is the
sum of all the others. Liberty, in its true civil sense,
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secured to the citizen, is all he can of right demand.
Civil liberty eonsists in the free exercise of all the
faculties and powers belonging to the individual, essen-
tial to the continuance and perfection of his being and
the attainment of a perfect destiny. A government
that secures to its citizens and subjects the blessings
of such liberty, secures all that is essential on its parf
to the perfect destiny of every subject.

§ 213. Inasmuch as the ultimate object of the people
of the United States in ordaining this constitution for
the United States of America, was to secure to them-
selves and their posterity the blessings of liberty, it
follows that it was their design that the government
thus instituted should be permanent, and should con-
tinne with their posterity. It was to be a general
government of the nation, to exercise national authority
over all subjects committed to its jurisdiction. It was
ordained and established to secure the blessings of
liberty in a sense in which the state governments were
incompetent to the purpose; in a sense in which the
state governments were without jurisdiction, and, there~
fore, conld not be employed.!

§ 214. The safety and welfare of the nation required
a government with continuing authority to represent
the will and the power of the nation, on every question
vital to its interests, whenever and wherever occasion
should require. It required a government of one mind,
will and purpose, in the exercise of national authority
and power; one that could speak with authority to the
people of Massachusetts and Georgia, and make itself
obeyed; one that had jurdisdiction on the high seas
from the northernmost limits of Maine to the utmost
limits of Georgia; one which, in the plentitude of its
authority, could, for all national purposes, obliterate
state lines and rise above state jurisdictions. In short,
the nation, from necessity, was instituting a govern-
ment as the only means of exercising its authority and
power to save itself, and secure the blessings of liberty
thereby to the people and to their posterity. ’

§ 215. The state governments had not been instituted
by the authority of any nation, nor for the purpose

1 In all monarchical governments, where the state in all its sovereignty and
authority is represented by its king, the maxim is ** the king never dies;” by
which is meant, the anthority of the nation is the same, whether that author-
ity be administered by one king or another. The Kking, in a legal sense, is the
representative of sovereignty. In democratic governments, the same idea
would be expressed by the maxim, ‘“the people never die,” or, in plainer terms,

“the public never die,”’ thereby representing the continuity of national sover-
eignty in the corporate body of the nation,
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of administering national authority. They had been
improvised during the revolutionary struggle by the
people of the respective colonies, who, when they
renounced their allegiance to the British government,
were, a8 communities, without national recognition or
national relations. These colonies took the name of
states, not in the sense of nations. Rhode Island and
the Providence plantations were never supposed to be a
nation, or to have the incidents of nationality, or the
rights, prerogatives and powers of a nation. There
never was a time when the United States were sup-
posed to constitute more than one nation, although,
since the revolution, there has never been less than
thirteen separate and independent states. Prior to the
institution of the general government by the people of
all the states, acting in virtue of their inherent author-
ity as a nation, there was no organized government to
question the authority of the state governments. All
agree that the people of Virginia, as a colony or state,
were separate from. and independent of, all the other
states or colonies as such ; and so of all the others. So
that, in respect to each other, as local political govern-
ments, they were sovereign and independent. But they
‘had not, and from their situation never could have, the
absolute sovereignty and independence of a nation, in
respect to THE PEOPLE OF THE UNITED STATES, by
whose proclamation and action they had been separated
from the British crown, and absolved from all alle-
giance to the British government. The authority of
the united people constituting the one nation, de facto
and de jure, including the territory and people of all
these governments, is the only absolute sovereign
authority ever known or recognized here. Nationality
was the achievement of all; and, hence, national sover-
eignty belonged to all, and could be exercised only by
those authorized by all to exercise it. And the people
of the thirteen colonies, in conventions called for that
purpose, ordained and established this constitution to
secure the blessings of liberty to all, as members of the
nation.

§ 216. Whenever the sovereignty and independence
of the several states are spoken of in this treatise, it is
to be understood, that State sovereignty and independ-
ence is only relative, not absolute; that is, they are each
sovereign and independent in respect to the other, buf
pot in respect to THE NATION. The nation alone is
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absolutely sovereign in its inherent authority; and can
speak from that absolute sovereignty, and ordain, in
respect to these states, whatever it pleases; and its
ordinance, when once recorded as the will of the nation,
is the supreme law, anything in the constitutions and
laws of these states to the confrary notwithstanding.

§ 217. In the internal administration of the nation,
these state governments have been preserved, and the
sphere of their administration has been assigned, in
which sphere only, they have jurisdiction to act. But
they -can exercise only such authority as remains to
them after the nation has assigned to the general gov-
ernment the sphere of its duties and powers. The
nation as such, in virtue of its inherent sovereignty,
has authority to transfer to the general government
jurisdiction over any subject it thinks proper.

§ 218. The people have intrusted the states with the
exercise of those powers essential to that portion of
internal administration which remained after their grant
of powers to the general government; not because of
any authority or right on the part of the state to claim
the exercise of such powers, but because, in matters of
a local and domestic character purely, the people of the
state are supposed to know best what the particular wel-
fare of those interested in such administration demands.
Such local jurisdiction is committed exclusively to them,
not from any right they have to govern as states, but
from the policy and fitness of permitting, as far as pos-
sible, those whose interests only are affected, to have
the exercise of the authority to govern themselves in
that respect.’

§ 219. By dividing the internal administration be-
tween the general and state governments, giving to
each, jurisdiction over such subjects as from the nature
of things more properly belong to .them respectively,
the democratic principle of self-government is most
aptly applied, in securing to each and every member of
the nation the largest amount of liberty, and the high-
est possible security for the same. Thus, the general
and state governments are each institutions intrusted

! It is & principle in democratic governments to realize, as far as possible, the
idea of self-government. For this reason, instead of committing the entire
internal administration to the general government, it ever has been deemed
most fitting and proper to commit to the people of each state the exercise of
governmental authority over subjects peculiarly their own, and to the general
government jurisdiction over such subjects as primarily affected the welfare
of the people of the nation. Upon the same prineciple, the people of the state,
as far as consistent with the general interests, commit the government of cities
and towns to the municipality.
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with the exercise of the sovereign authority of the
nation, so apportioned to each as that those interested
in any particular subject of administration control it.

§ 220. The system is most admirable. There is but
one sovereignty absolute, existing in the United States,
and that is, the sovereignty of the nation. It neces-
sarily excludes all other sovereignty absolute. But
there are several institutions within the United States
intrusted with the administration of this sovereign
authority over certain subjects committed to them. The
general government, in administration, is charged with
the exercise of sovereign authority over subjects com-
mitted to its jurisdiction. The state government is
likewise charged, in administration, with the exercise
of sovereign authority over what remains. But neither
government possesses any sovereignty of its own. The
authority to be exercised is that of the people of the
United States, and those exercising it are ever responsi-
ble to them.

§ 221. The geuveral and state governments, as admin-
istrative institutions, are a part of the same national
system. There is but one authority to be administered,
although there are divers administrations of such au-
thority adapted to the subjects thereof. There is but
one nation, and it possesses and occupies every inch of
territory, and embraces every subject of government.
The nation is a unit in being, in mind, in purpose and
power, unlimited within the national boundaries. The
agencies by which it administers are limited. to the
powers committed to them. There is neither consolida-
tion nor division. There is one power over all, with
limited administrations suited to all.

§ 222. By the national constitution the state govern-
ments have, in some respects, been ordained as agencies
in the practical administration of the general govern-
ment. Thus, the representatives in congress are to be
_ chosen by the people of the several states, having the

qualifications requisite for electors of the most numer-
ous branch of the state legislature.! The senate is to
be composed of two senators from each state, chosen by
the legislature thereof.? Each state is to appoint, in
such manner as the legislature thereof may direct, a
number of electors equal to the whole number of sen-
ators and representatives to which the state may be
entitled in the congress.® .

1 Const, U, S, art. 1,22, 2 Idem,33. 8Idem,arf.2,31.
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§ 223. But in performing these offices in the practical
administration of the general government, the states
act in virtue of the authority intrusted to their exercise
by the national constitution, and not in virtue of any
authority inherent in the states themselves. In these
respects, the states have been constituted national agen-
cies, to exercise administrative authority in the selection
of representatives and senators in congress; and also
in selecting electors for president and vice-president of
the United States. But all must agree that in these
respects they act in virtne of delegated, and not of origi-
nal, authority. All must agree that it was competent
for the people to have vested the exercise of such
authority in the general government had they thought
proper to have done so.

§ 224. The idea of separate original sovereignties in
the national and state governments, or in the nation
and states, is an erroneous and dangerous one. The
anticipated conflict between the two authorities, has
ever created visions of state and national ruin. The
only dangers which have seriously threatened the de-
struction of ‘the nation, and the consequent loss of
security and liberty to its people, have arisen from this
erroneous idea of original sovereignty in the states,
and, consequently, of a natural antagonism of rights,
interests and authority between two separate original
sovereignties, occupying the same territory, and embrac-
ing the same people.

§ 225. These anticipated conflicts of authority between
' the general and state governments, which have created
in many minds, serious apprebensions as to the stability
of these American institutions, are the natural and
instinctiverecognitions of theincompatibility of absolute
sovereignty in two distinet governments, each occupy-
ing the same territory, and embracing the same subjects.
It is the judgment of common sense that the hypothesis
is in itself an absurdity.




CHAPTER VII.
LEGISLATIVE DEPARTMENT.

§ 226. Ar its commencement, the convention, which
drafted the constitution, while it was in committee
of the whole on the state of the American wunion,
resolved that, in the opinion of the committee, a na-
tional government ought to be established, consisting
of a supreme legislative, judiciary and executive.! The
convention acted upon this suggestion, and divided the
internal administration of the government into three
departments ; compmitting to one the authority to legis-
late, to another the authority to adjudicate, and to a
third the authority to execute the laws.”

§ 227. These several departments, in the exercise of
the special powers committed to them respectively, are
independent of each other, and collectively constitute the
government ; that is, they exercise all the authority of
the government for purposes of internal administration
through their several departments. The government
can exercise legislative authority only through congress,
to which the legislative authority of the government is
committed. It can ascertain and apply the laws only
through the judiciary, to which the judicial powers of
the government are committed. It can execute its
orders, judgments and decrees, or enforce the observ-
ance of the laws generally, only through the executive,
to which department the executive powers of the gov-
ernment are committed. It is not to be supposed,
because each department is intrusted with the exercise
of supreme aunthority in its appropriate sphere of duty,
that, therefore, there are three sovereignties, or that
sovereignty is divided between these three departments.
The government is intrusted with the exercise of the
sovereign authority of the people to legislate through
congress ; to adjudicate through the supreme court, and
such inferior courts as congress shall establish; and to
execate the laws through the president of the United
States.

11 Ll?g. ElL Deb., 151,

2 Al) legislative powers herein granted shall vest in a congress of the Uni-
%f&-t Stlaféels, ghicg Is}hgl)l consist of a senate and a house of representatives.”

. 1,21, Const. U. 8,

“The executive %)ower shall be vested in a president of the United States of
America.” (Art. 2, 3 1, Const. U, S.

*The judiclal power of the United States shall be yested in one supreme
court, and such inferior courts as the congress may from time to time ordain
angd establish.” (Art.8,31.)

14
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§ 228. It is essential to the perfection of admin-
istration, that the legislative, judicial and executive
departments should be independent of each other. The
proper administration of governmental authority re-
quires the exercise of the highest wisdom, the greatest
prudence, the strictest virtue, and the loftiest pariotism,
to make it what it ought to be, as the educating, devel-
oping, protecting, sustaining and governing power of
the nation. When it legislates, its laws should be cal-
culated to benefit as many as possible, without injuring
any; therefore, it should have the wisdom and the
prudence to ascertain what laws are needed, and what
will be the probable effect of those laws in their appli-
cation to the people they are to govern. The judges
who interpret and apply the laws to individuals and
subjects, should have the wisdom to comprehend them
in their true meaning and application; to ascertain with
judicial certainty the occasions of their application;
and should be possessed of that integrity which would
make them blind to every other consideration than the
doing of equal and exact justice to individuals and
society. And he, who executes these laws as ascer-
tained and applied by judicial determination, or in any
other manner required by law, should be possessed of
firmness of mind, integrity of heart, and kindness and
humanity of spirit, so that he become the fit repre-
sentative of the dignity, the power, and the good will
of the people, who, in their utmost severity, seek the
highest good of all.

§ 229. There are many and weighty reasons for sepa-
rating the authority to be exercised by the government
into these independent departments. First, the several
departments are each distinet in their nature, and
require a distinet class of minds having different quali-
fications, to administer them. The office of legislation
will necessarily be performed by a changing body of
men, taken from the various classes of society, to
administer for a limited time as members of the legis-
lature. In democratic governments, this is one of the
essential features of the system. They must come
from the body of the people, that they may know their
wants, and be identified with their interests. They
must return at short intervals to the people, that they
may be responsible to them. They must be taken from
the various arts, occupations, trades and professions,
that all interests may be represented and cared for, to
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the end that laws promotive and protective of each,
may be enacted. Such, necessarily, mnust be the general
constitution and character of the legislative assembly
in all democratic governments. Farmers understand
best the interests of agriculture; mechanics under-
stand best what belongs to their particular trade;
merchants know best what provisions are required
to facilitate exchange of commodities. Each of the
learned professions best comprehend their respective
professional interests. But neither farmers, mechaniecs,
tradesmen or artists, know best how to frame a law,
promotive or protective of their interests, without inter-
fering or injuriously affecting others. = There will be, in
the legislative assembly, legal minds accustomed to the
forms of legal definition and expression; there will be
statesmen who can comprehend the general scope and
effect of any particular law proposed, and they will aid
in embodying the ideas of the varions members repre-
senting the various interests, in legal form, with suitable
restrictions and limitations, so that the laws enacted
may do much good and no harm.

§ 230. But these legislative assemblies are composed
of men often influenced by particular interests; subject
to be controlled by combinations which unite many
separate measures for the purpose of securing a major-
ity for each; and in many ways they are influenced to
act hastily, from impulse, interest, popular excitement
and the like, which tend to defeat the exercise of that
wisdom, prudent foresight and calm judgment, so essen-
tial to correct legislation for the welfare of individuals
and society. For these and similar causes, laws enacted
by legislative assemblies are not always wise and just;
do not always tend to the well-being of society. Some-
times they are in violation of the fundamental principles
of justice. If laws thus enacted were to be adjudicated
and applied by the same body, subject to the same influ-
ences and impulses; controlled by the same interests,
the well-being of individuals and society would be in
great danger; and the government, instituted to foster
and protect the best interests of society, would become
its most dangerous oppressor.

§ 231. The constitution of the judicial office, and the
requisite character and condition of the judges are very
different. The judges are selected from a class of men
familiar with the principles by which rights are to be
‘determined, and justice to be ascertained and applied.
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By a long course of studying the constitution and laws,
they aequire a knowledge and discipline suited to
accurate determination. In praectice, the judge is not
allowed to sit in cases where he has even the remotest
interest; or is within the ninth degree of consanguinity,
or in any manner akin to either party. By his position
as a judge, he is removed from all excitement or popu-
lar influence, and in the discharge of his duty he has
only to ascertain the facts and apply the law thereto ;
but in all other respects, as the symbol of justice, he is
required to be blind.

§ 232. Such being the constitution of the legislative
and the judicial departments respectively, and such the
characters and qualifications of their respective mem-
bers, it cannot be doubted, that the interest of all
requires them to be thus separated and made independ-
ent each of the other. Then should the legislature enact
a law obnoxious to the principles of justice as secured
by the constitution, it would be powerless for mischief.
Before such law could be enforeed, it would necessarily
be subject to the strictest scrutiny of learned and
impartial judges, authorized to examine into its validity
and pronounce upon its constitutionality ; required to
ascertain judicially the existence of facts demanding its
application; and the deliberate and impartial judgment
of the court in respect thereto.

§ 233. The same considerations calling for the sepa-
ration and independence of the legislative, judicial and
executive departments, also require that the legislature
itself should be separated into two distinet branches.!
One branch comes directly from the people, and repre-
sents them in all their various rights and interests. It
is empbatically the popular branch of the legislature, in
which the people speak from every trade, occupation,
profession and interest. It is the most numerous branch,
coming from and returning to the people every two
years, that it may ever be fresh from their presence.
This branch is demoecratic in an eminent degree; and is
characterized by the universality of the interests of -
society represented by it, rather than by its wisdom and
discretion in such representation. It is better fitted for

1 * The house of representatives shall be composed of members every second
Kear by the Yleople'of the several states; and the electors in each state shall

ave the qualifications requisite for electors of the most numerous branch of
the state legislature.” (Art. 1, 2 2, Const. U. 8.) .

“The senate of the United States shall be composed of two senators from
each state, chosen by the legislature thereof, for six years; and each senator
shall have one vote,”” (Art, 1, § 3, Const, U. S.)
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proposing subjects for legislative action than for matur-
ing legislation upon those subjects. Experience has
demonstrated the utility of adding another body as a
branch of the legislature, distinguished more for its
wisdom, gravity and prudence, than for its numbers,
nearness to, or freshness from, the body of the people.
This is considered the aristocratic branch, designed as a
check upon the hasty, immature and indiscreet legis-
lation, of the more popular branch. In one sense the
senate is figuratively composed of the honored fathers
of the nation, while the house consists of the sons
thereof.!

§234. In the legislature thus constituted, it is expected
that the assembly or house of representatives will rep-
resent the people in their individual and social interests;
will propose all necessary measures to secure them in
the exercise and enjoyment of their respective rights;
and that the respective members will, according to their
wisdom and ability, be faithful to their particular eon-
stitnencies. It is expected that the upper house or
senate will more particularly represent the wisdom,
prudence, discretion and dignity of the state or nation,
in the exercise of its legislative authority. In its con-
stitution it does not profess to be democratic; it was
instituted as a check upon the centrifugal tendencies of
the extreme democracy of the house of representatives,
and it is one of its particular offices to bring to the test
of wisdom and prudence, the enactments of the other
house.? The senate is composed of two from each state,
who are elected by the legislatures of their respective
states, and hold their office for the term of six years.
As a governmental body it never ceases to exist, but the
house of representatives is renewed every two years.

t “The person appointed” to the senate “must be at least thirty-five years
of age, have been a citizen of the United States nine years, and at the time of
his election, he must be an inhabitant of the state by which he shall be chosen,
The senatorial trust requiring %reat extent of information and stability of
character, a mature age Is requisite; participating immediately in some of the
transactions with foreign nations, it ought to be exercised by those who are
thoroughly weaned from the professions and habits incident to foreign birth
and education. The term of nine years is a reasonable medium between total
exclusion of naturalized citizens, whose merits and character may claim a
share of public confldence, and an hasty admission of them, which might pos-
sibly create a channel for foreign influence in the national council.” (Rawle on
the Constitution, p. 32; Federalist No, 62.)

2 The senate forms a great check upon undue, hasty and oppressive legisla-
tion. Public bodies, like private persons, are occasionally under the dominion
of strong passions and excitements; impatient, irritable and impetuous. * *
Certain popular leaders often requfre an extraordinary ascendency over the
body, by their talents, their eloquence, their intrigues or their cunning,
Measures are often introduced in a hurry, and debated with little care, and
examined with less caution.” (Story’s Com. on Const., 3 550.)

3 A good government implies two things: fidelity to the objects of the gov-
ernment; secondly, a knowledge of the means by which those objects can be
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§ 235. The institution of the senate as a branch of
the legislature, composed, as it is, of mewmbers removed
from the direct influence of the people, representing
society at large rather than particular individnals or
districts, with their personal and local interests and
influences, is an expression of the deliberate judgment
of the nation, that it is unwise and unsafe to intrust
the exercise of the law making power to the exclusive
direction and control of a popular assembly. That
there are times when the people, like individuals, require
to be protected from their own indiscretions. Although
the majority are usually under the control of benevo-
lence and good intentions; yét they are liable to
transgress; and there should be provisions suited to
such emergencies?

§ 236. Both the senate and house of representatives
are composed of citizens of the United States, who are
themselves subject to obey the laws of their own enact-
ing ; and while the office of legislature as a department
of government, is permanent, those who administer
therein, remain in office only for a limited period, when
they are succeeded by others. It is not to be supposed,
therefore, that as a legislative body, they will seek to
accumalate power in their own hands; for as members
of that body, it could inurs to their benefit but for a
short period; and would operate to their disadvantage

best attained. It was suggested that in the American government too little
attention had been paid to the last; and that the establishment of a senate
upon a proper basis, would greatly increase the chances of fidelity, and of wise
and safe legislation. What, it was asked, are all the repealing, explaining and
amending laws, which fill and disgrace our voluminous codes, but so manK
monuments of deficient wisdom ; so many impeachmants.e.xhlbited by eac
succeeding against each preceding session; 8o many admonitions to the people
of the value of those aids which may be expected from a well constituted sen-
ate,” (Story's Com. on Const., 3 56L.)

‘ A senate duly constituted would not only operate as a salutary check upon
the representatives, but occasionally upon the people themselves, against their
own temporary delusions and errors. The cool, deliberate sense of the com-
munity, ought in all governments, and actually will in all free governments,
ultimately prevail over the views of their rulers. Bat there are particular
moments in public affairs, when the people, stimulated by some irregular pas-
sion or some illicit advantage, or misled by the artful misrepresantations of
interested men, may call for measures which they themselves will afterward
be most ready to lament and condemn. In these critical moments how salu-
tary will be the interference of a body of respectable citizens, chosen without
reference to the exciting cause to check the misguided career of public opinion
and to suspend the blow until reason, justice and truth, can regain their
authority over the public mind.” (Idem, § 568; Federalist No. 63.)

1 “ John Adams in his defense of the American constitution, letter 8, pp. 215,
216, holds this language: ‘ If we should extend our candor so far as to own that
the majority of mankind are generally under the domlnion of henevolence and
good intentions; yet it must be confessed that a vast majority frequently trans-
gress; and what is more decidedly in point, not only a majority, but almost
all, confine their benevolence to their families, relations, personal friends,

arish, village, city, county, province; and that very few indeed extend it
mpartially to the whole community. Nowgrant but this truth and the question
is decided. If a majority are capable of preferring their own private interests
or that of their families, counties and party, to that of the nation collectively,
some provision must be made in the constitution in favor of justice, to compe!
all to respect the common right, the public good, the universal law, in prefer-
ence to all private and partial considerations.”
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as citizens both while in office and also after their term
had expired.

§ 237. There are many weighty reasons for instituting
this independent body as a branch of the national legis-
lature, unnecessary to be considered in this place. It
has been, and is claimed that the senate particularly
represents the interests of the several states as such,
and stands as a shield between the people of the nation,
or of the government they have instituted, and the
respective state governments. The soundness of this
position is not readily perceived. It seems to assume
that the state governments are in danger of being
invaded by the people of the nation, because of some
natural incompatibility between the state and nation ;
and that the state, being small and weak compared with
the nation, needs to be protected by a council of semi-
embassadors in the persons of the senators of the
United States. This hypothesis has no real foundation
in fact. Every national citizen is likewise a state citizen;
and national and state interests are so interwoven in
each citizen, that he is equally interested in maintaining
the just authority of each government.” The national
government is as much his own as the state govern-
ment, created in the same manner, by the same authority
and for the same geuneral purpose. It differs in the
subjects and in the extent of its jurisdiction, in the same
degree that the subjects of national welfare differ in
their nature and extent from the more local affairs of
the state. The powers to be exercised by the general
government are particularly specified in the grant, while
those to be exercised by the states are merely described
as the powers, not granted, &ec.

§ 238. The general and state governments are a part
of one and the same system, instituted by one and the
same people, having one and the same general duty
to perform for the people. Every national citizen is
necessarily connected with business and interests of a
domestic character; and there is but one class of insti-
tutions in this country that can administer to his
necessities in respect to those subjects. That branch of
internal administration is by common consent, as well
as by particular regulation, committed to state admin-
istration. And the state governments are as absolute
in the exercise of their authority within the limits of
their respective jurisdictions, as is the general govern-
ment within its particular sphere; and every national
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citizen is as much interested in preserving intact the
jurisdiction of the several state governments as he is
that of the general government. Therefore, the idea
of danger of encroachments of national power upon
state authority, is without any foundation in philosophy
or fact. If there is any danger of encroachment by
one government upon the jurisdiction of the other, that
danger is to be found in the local and petty disposition
of the states to assert and maintain authority over sub-
jects affecting the nation at large. All real danger to
the welfare of the people, hitherto experienced, has come
from that source.

§ 239. But it is no part of the constitutional duty
of the senators of the United States to represent the
political rights and interests of their particular state
governments as political institutions; nor can they do
80 practically, because the state governments have no
political interests or rights separate from the people, to
be represented in the general government or elsewhere.
The senate have no special jurisdiction in respect to the
local interests of the several states, and no special
duties to perform in respéct to them. The senate is a
branch of the national legislature, and was so consti-
tuted for the greater security of the people of the nation
at large, and not of the states in particular.

§ 240. The manner in which the senate is constituted,
proves that it is not designed to be strictly a representa-
tive body. The number of senators to which the people
of a state are entitled under the constitution, has no
reference to the population of the state. Delaware,
with her three counties and a population of one hun-
dred and twelve thousand, has as potent a voice in the
senate of the United States as New York with her four
millions. The people of Delaware and the people of
New York are represented in the house of representa-
tives in proportion to their respective population; and
representation extends only to the house. The senators
are elected by the state legislatures, not to represent the
people of the state as national constituents, but to rep-
resent the wisdom; prudence, foresight and dignity of
the state, in a department of the general government
where the legislative action of the immediate represent-
atives may be brought under their examination and
review before it becomes binding as law.’

1 As legislation may act upon the wholé community, and inyvolve interests
of vast d%ﬂiculty and complexity, and require nice adjustments and compre-
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§ 241. The house of representatives is composed of
members chosen every second year by the people of the
several states; and they are elected by those citizens
who have the qualifications requisite for electors of the
most numerous branch of the state legislature.! In
the internal administration of government, the general
and state governments are a part of the same system ;
and, consequently, the same reasons for dividing the
legislatures into two independent branches, apply as
well to the state as to the general government. Thus
the states have their senate and house of represent-
atives, making the former aristocratic in structure, and
the latter more democratic. Therefore, the represent-
ative branches of the legislature in the national and
state governments, are composed of men elected by a
constituency of their respective states, having the same
electoral qualifications.

§ 242. By this provision of the constitution the peo-
ple have committed to the state governments respect-
ively, the authority to determine the qualifications
requisite for a national elector, by first prescribing the
qualifications essential for an elector of the most
numerous branch of the state legislature. There are
substantial reasons why the qualifications of a state
and national elector should be the same. But it may
well be doubted whether they are sufficient to justify
the nation in putting its citizens in that respect, under
the exclusive authority of the state governments.

§ 243. Every national government should be intrusted
with the exercise of authority to determine what quali-
fications are essential to entitle any class of its citizens
to participate in the administration of its authority.
The general government in its jurisdiction and by its
authority, embraces every citizen within its territorial
limits ; its laws are equally binding upon all, and all
are required to bear a part of the same general burdens
in its support; therefore, it is but just that the same
classes of citizens throughout the several states, should
enjoy equal rights in the exercise of administrative
hensive enactments, it is of the greatest consequence to secure an independent
review of it by ditferent minds, acting under different opinions and feelings,
80 that 1t may be as perfect as human wisdom can desire. An appellate jaris-
diction, therefore, that acts and is acted upon alternately in the exercise of an
independent revisory authority, must have the means, and can scarcely fail to

Eossetss étél;; ;Vill, to give it a full and satisfactory review. (See Story’s Com.
Jonst,., .

! “ The house of representatives shall be composed of members chosen every
second year by the people of the several states; and the electors in each state
shall have the quaiifications requisite for electors of the most numerous branch
of the state legislature.” (Art. 1, ¢ 2, Const. U, 8.)

15
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authority. This can be secured only by uniform laws
of eunfrancdhisement and disfranchisement throughout
the nation.

§ 244. The right to participate in the institution and
administration of civil government, is herein denomi-
nated political, as distinguished from the civil rights of
members of society.! These two classes of rights are
essentially different in their origin, and in their appli-
cation to individuals. Civil rights are incident to the
individual, derived with his existence, and essential to
his continued well-being and ultimate destiny. -These
are the rights of the individual referred to in the declar-
ation of independence in these words, ‘ We hold these
traths to be self-evident, that all men are created equal,
and endowed by their Creator with certain inalienable
rights, among which are life, liberty and the pursuit of
happiness.” Political rights are such as pertain to the
individual as a member of political society, and have
their origin in society, and can be exercised by those
only who expressly or impliedly are authorized by
society to exercise them. In short, civil or natural
rights are inherited, political rights are acquired. The
former are the gift of God to man, and are inalienable ;
the latter are the gifts of society to man, and may be
forfeited when their continuance becomes incompatible
with the safety and well-being of society. Hence the
right of voting is called a franchise—some right con-
ferred by government upon the individual, which he did
not before possess; and the individual thus acquiring
the right, is said “ to be enfranchised.”

§ 245. Political rights have their origin in the neces-
sity for a government by which the public authority
must be exercised ; which neecessity is ever present with
society. And these rights are to be exercised in the
institution and administration of government as a social
necessity. They belong to society, and not to the indi-
vidual; as the individual can neither possess or exer-
cise them execept in society and as a member thereof.
These political rights, or, more properly speaking,

1 T prefer to use the term civil rights in such a sense as to embrace the natu-
ral rights of the individual as defined. (Ante, 33 40, 41 and notes,) I denominate
the right to particlpate in the institution and administration of government
political, because it has its origin in political necessity. The right to vote is
a politieal right, because voting 1s a governmental act; and the individual who
exerciges that right, participates in the government of others as well as of
himself. This right to participate in the administration of government, by
which the public welfare ig to be affected, and the public interests are to be
controlled, must, necessarily, come from the public. Hence, the exercise of

this right must be confined to such classes as are deemed by the public worthy
to be intrusted with its safety and welfare,

]
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powers, to be exercised by the individual as a member
of an enfranchised class, are intrusted to him, primarily
for the benefit of society; and, secondarily, through
the well-ordered state of society, for the benefit of all the
members thereof. Hence, government, as the author-
ized agent of society, confers the exercise of political
franchises upon such classes of individuals as is consist-
ent with public safety and welfare.

§ 246. In the organization of government, those
members of society by whom it must be instituted and
administered to become the government of society, have
a natural right to exercise the powers necessary for
such purpose ; which right has its foundation in natural
necessity., Those members of society whose intelligence
must frame the governmental structure; whose strength
must defend its existence, and whose means must sup-
port its administration, by their majority have the
natural provisional authority to determine for society
by whom political power shall be exercised in the insti-
tution and administration of the government. This
provisional authority belongs to this class from neces-
sity, because it cannot be possessed and exercised by
any other as a class. It belongs to the majority of this
class, from the same necessity, because it cannot be
exercised by a minority of them, and to require a greater
number than a majority would be impracticable. The
right to exercise this political authority belonging to
society as essential to its existence and well-being, it is
a duty which society owes to its individual members to
enfranchise those classes only who will be likely to exer-
cise the authority for the good of society, and through
it, for the welfare of the members thereof.

§ 247. The question of political enfranchisement must
be addressed to the enlightened and honest discretion
of those intrusted with the exercise of public authority.
Manifestly, the welfare of society will not permit uni-
versal enfranchisement. There must be diseriminations
based upon competency, discretion, common prudence,
&e., for it is to be remembered that whoever is enfran-
chised, is intrusted with the exercise of a power which
can be directed to the subversion of society, as well as
to its improvement and well-being ; and government
would be guilty of a wrong, not only to society at large,
but to those wrongfully enfranchised, should it intrust
the exercise of political power to a class who would use
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it so ignorantly or so corruptly as to endanger the well-
being of society.

§ 248. The most democratic governments, in their
practical operations, are obliged to observe these princi-
ples. The law necessarily has determined the period
of legal diseretion at which legal infancy terminates.
Those intrusted with the exercise of legislative authority
are obliged to fix the period at some age; not because
there is, in fact, an exact period of age at which all
become discreet, and before which none become so; but
because there is an average age which it is supposed
embraces more, and excludes less, discreet persons than
any other; it is, therefore, fixed upon as the period
of legal majority ; and is made one of the necessary
qualifications for political enfranchisement. The neces-
sary possession of this discretion on the part of those
intrusted with the exercise of governmental authority,
demonstrates the position that political rights do not
pertain to the individual as being patural and inherent.
Thus, every democratic government prescribes the qual-
ifications essential to the exercise of these rights, and its
duty to society and to the individual members thereof
requires that it should do so. The exercise of the elect-
ive franchise requires judgment, prudence, discretion,
integrity and loyalty in selecting persons sunitable to
administer in the several departments of government.
Hence, classes characterized as not possessing compe-
tency, as idiots and insane persons; as nob possessing
discretion, as infants; as not being loyal, as traitors;
are necessarily excluded from the exercise of the voting
franchise. So, also, persons convicted of erimes against
society are, in most states, by such conviction and judg-
ment, divested of such right. It is requisite as an act
of prudence, and of safety to the public, that those who
will exercise this power to the detriment of society
or government, should not possess it. Hence, rebels
against government, traitors, or those in sympathy with
them, are unfit persons, as a class, to be intrusted
with the exercise of the political franchise.

§ 249. Political rights belong to society as an inci-
dent of its existence; and they are to be exercised
only in the manner society, by its fundamental law, or
through the agency of ifs government, shall ordain. It
has the absolute discretion to determine to what classes
of individuals the exercise of political rights shall be
committed ; and it can limit its exercise to persons pos-




LEGISLATIVE DEPARTMENT. 117

sessing any particular qualification, and can determine
at pleasure what shall amount to disqualification. It
has authority to limit its exercise to persons of a certain
age, sex, race, color, character —in short, to any quali-
fication it deems discreet, prudent, wise, just and safe to
adopt.! Disloyalty in sentiment, and particularly in
conduct, amounting to treason, are peculiarly natural
disqualifications for the exercise of the political fran-
chise ; and no society or government which permits
disloyal classes to participate in the administration
of government is faithful to the commonwealth. As
qualification or disqualification extends to class, and not
to individuals, except through the class to which they
belong, the individual can have no vested rights in the
exercise of a political franchise; and, therefore, cannot
require judicial determination to invest him with, or
to divest him of, the power to exercise such rights.
‘Whether he belongs to the enfranchised or disfranchised
class is a question of fact, which belongs to the inspectors
of election to decide at the polls, when the individual
presents his ballot.?

§ 250. Political rights belonging to society as incident
to its governmental necessities, they are conferred on
classes with sole reference to their gualifications as
members of society, for maintaining by their votes, the
healthy and just administration of the government.
Political rights are not conferred on individuals, exeept
as members of an enfranchised class; nor are they
denied to individuals, except as members of an unen-
franchised class. The individual convicted of a crime
and sentenced to suffer the penalty affixed thereto,
according to the law in some of the states, thereby
becomes a member of a disfranchised class, and, con-
sequently, becomes himself disfranchised.

§ 251, Government disfranchises only by clagses. If
is ever in the power of society to determine to what
classes the exercise of this power shall be committed,

1 In no two of the state constitutions will it be found that the qualifications
of the voters are settled upon the same uniform basis. There is the most
abundant evidence that among a free and enlightened people, convened for
the purpose of establishing their own forms of government and the rights of
their own voters, the question as to the due regulation of the qualifications,
has been deemed a matter of mere state policy, and varied to meet the wants,
to suit the prejudices, and to foster the interests of the majority. An absolute,
indefeasible right to elect, or to be elected, seems never to have been asserted;
but the subject has been freely canvassed as one of mere civil polity, to be
arranged upon such a basis as the majority may deem expedient with refer-
ence to the moral, physical and intellectual condition of the é)armcular state,
(Stor{’% C(él!)l- on 6onst., ¢ 682; also Dr. Lieber’s Encyclopedia Americana, Art.,

nst, U. S,

3 The subject of the political rights of individuals and of states will be fully
discussed in a subsequent chapter on state governments.
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and to what classes it shall be denied. And in deter-
mining these questions, the highest good of society is
ever to be kept in view; and such classes only should
be enfranchised as from their average competency, dis-
cretion, prudence, foresight, integrity and virtue, would
justify the expectation of benefit to the general welfare,
should the exercise of political power be committed to
them as a class. And upon the same principle, it
becomes the duty of government or society to disfran-
chise, or leave unenfranchised, classes whose average
competency, discretion, prudence, foresight, integrity
and virtue would justify the expectation that, to enfran-
chise or leave enfranchised such class, would tend to
subvert society or prove detrimental to public interests
and the general welfare. This question necessarily
belongs to government to decide; and it rests in its
discretion, from which there is no appeal, except to
society at large, to determine by its fundamental law
the political rights and powers of classes.

§ 252. As government enfranchises only by class, it
never becomes a question of individual right to enfran-
chisement, or of individual merit, but of class right and
class merit. The class of legal infants would furnish
many individuals endowed with sufficient discretion,
judgment and prudent foresight to justify the govern-
ment in intrusting them with the exercise of political
rights; but the government cannot entertain the ques-
tion of individual qualification or merit in distributing
that which belongs to class, because it necessarily
becomes impracticable for it to do so.

§ 253. As political rights belong to, and are the neces-
sary incidents of every political society, and are to be
exereised only for the political welfare of such society,
there are certain classes in society, or may be such, as,
from the nature of things, must remain unenfranchised,
or must become disfranchised. Thus,society cannot with
safety enfranchise any but its own citizens ; hence, for-
eigners, legal aliens necessarily remain unenfranchised.
There may be individuals of the class competent, both
from intelligence and love of country, to exercise the
franchise in such a way as to benefit the public; but
the class, notwithstanding, must remain unenfranchised.
The individual, to gain enfranchisement, must leave the
class and gain admission to one that is enfranchised.
So, also, a class of malcontents may rise up in rebellion
against the government and attempt its overthrow. In
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committing the crime of treason, they become traitors ;
which class, from the nature of things, must be disfran-
chised. The public sense revolts from that logic which
attempts to prove, upon constitutional grounds, that a
class seeking to destroy government are to be intrusted
with its administration. Treason, in all countries and
under all governments, is political death; and no one
belonging in the class traitor, has any political life or
power.

§ 254. Political rights, having their origin in the social
necessity for maintaining government, they belong only
to those classes of society who are faithful to that end.
No one can claim enfranchisement on personal grounds.
When a member of an unenfranchised class asks for
personal enfranchisement, he must be prepared to satisfy
the public that not only he is qualified to exercise the
franchise, but also that his class is likewise qualified ;
and he must be prepared to abide the political fate of
his class, or leave it. ‘

§ 255. From these considerations, it cannot be doubted
that every national government should possess the
power requisite to determine the qualifications essential
to entitle its citizens to participate in the exercise of its
administrative authority. The principles of self-preser-
vation, as well as of a healthy and vigorous adminis-
tration, require it. No government can secure fidelity
in its adwinistration without such power. Therefore, in
this respect, the constitution requires amendment; and
by such amendment, the question of national enfran-
chisement would be committed to the general govern-
ment, where it properly belongs.!

§ 256. The legislative authority of the nation, to be
exercised by the general government, is committed
exclusively to congress, which is to be composed of a
senate and a house of representatives. The members
of the house are to be elected by the people of the
several states, having the qualification of electors of
the most numerous branch of the state legislature. The
senate is to be composed of two from each state, who
are to be elected by the state legislature.?

1 See a further discussion of this subject in a subseqent chapter on the duties
and powers of the state governments.

2 All legislative powers herein granted shall be vested in a congress of the
United States, which shall consist of a senate and a house of representatives.
(Art. 1, 21, Const. U. 8.) The house of representatives shall be composed of
members chosen every second year by the people of the several states, and the
electors in each state shall have the qualifications requisite for electors of
the most numerous branch of the state legislature. (Art. 1, 2 2, id.) The
senate of the United States shall be composed of two senators from'each state,
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§ 257. The primary object of the people of the United
States in ordaining and establishing the constitution,
was to institute a government, independent and com-
plete in every department thereof, to which the exercise
of their authority to govern in certain matters might
be committed. As a department of that government,
a supreme legislature became indispensable; which
body the constitution requires to be composed of two
branches, and the members of each branch to have
certain specified qualifications, and to be elected by cer-
tain prescribed constituencies. But the times, places
and manner of holding the elections are, by the consti-
tution, made subject to the regulation and control of
congress, except as to the place of choosing the sen-
ators.!

§ 258. The propriety of making the times, places and
manner of holding these elections subject to the regu-
lation and conftrol of congress, rests upon the plain
proposition, that every government ought to contain in
itself the means of its own preservation. The exclusive
power in the state legislature to regulate and control
elections of members of congress, would leave the
continued existence of the government of the nation
at the mercy or pleasure of the states. They could
destroy the legislative branch of the government by
neglecting to provide for the election of members to
administer in that department, and thus effectually
subvert the general government. It is no answer, to
say that such an abuse of power is not probable. Its
possibility is a sufficient reason for providing against
the happening of such an event. But the same danger
would threaten the legislative department of the gov-
ernment, should the state legislatures refuse or negleet
to choose senators according to the requirements of the
constitution. It can hardly be doubted that the people
of the nation, when they imposed a duty upon a sub-
ordinate institution, the exercise of which they made
essential to the continuance of the government ordained
and established for themselves and their posterity, that
they, expressly or impliedly, granted the power to enforce
the performance of such duty.

§ 259. The coustitution provides that the senate shall
be composed of two senators from each state, chosen

chosen by the legislature thereof, for six years, and each genator shall have
one vote. (Art. 1, 3 8, id.)

1 Art, 1, 34, Const, U, S.
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by the legislature thereof; that if vacancies happen
during the recess of the legislature, the state executive
may make temporary appointments until the meeting
of the legislature, which shall then fill such vacancies.!
But, supposing, from a factious spirit in the state legis-
Iature, or from other cause, there should be a neglect or
refusal on the part of this national agency to do its
duty in this respect, seeking thus to subvert the general
government by aiming at the destruction of the legis-
lative department thereof, is there not in the general
government legislative, judicial and executive authority
sufficient to require the performance of a duty so vital
to the safety and welfare of the nation? Here is a
daty to be performed, imposed by the national consti-
tution upon the incumbents of an office, who have
sworn to obey it as the supreme law ; and the perform-
ance of which duty is vital to the existence of the nation
as an organized and potential body. The performance
of this duty is enjoined upon this office by the sovereign
authority of the nation itself. And that this authority
might compel obedience to its requirements, the nation
created a supreme legislative office, a supreme judicial
office, and a supreme executive office, and made that
constitution, and the laws made in pursuance thereof,
the supreme law, anything in state constitutions and
state laws to the contrary notwithstanding. Here, then,
is a constitutional duty to be performed by a body of
otficers bound by oath to its performance. Here is a
supreme judiciary invested with full jurisdiction, which
extends to all cases in law and equity, arising under
this constitution, and the laws of the United States
made in pursuance thereof. Here is a supreme legisla-
ture empowered to make all laws necessary and proper
for carrying into execution the powers conferred by the
constitution upon the government, or upon any depart-
ment thereof. Therefore, it cannot be doubted that
there is sufficient authority vested in the several depart-
ments of the general government to compel the per-
formance of any duty enjoined by the counstitution of
the United States upon any office or officer, state or
national.

§ 260. 1t is no answer to say that the members of the
legislatures are not officers of the nation, and are not
amenable to national authority. The state government
exists and administers by permission of the nation. It

1Art. 2,33, Const. U. 8.
16
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has jurisdiction over no subject which may not be taken
from it at the pleasure of the nation. It can administer
only in respect to those subjects left to it by the people
of the nation. The form of its administration is subject
to the supervision of the general government; and no
one can administer in any of its departments without
first taking an oath to support, in his administration
as such officer, the constitution of the United States.
Every requirement of the national constitution is the
supreme law, by which they are to be governed, whether
as officers or private citizens. Every duty thereby
enjoined upon them is supremely obligatory, and may
be enforced by proper authority, independent of the
counstitutional or legislative authority of the state.
Therefore, it is not true, that state officers are not
amenable to mnational authority in respect to duties
imposed upon them by the constitution of the United
States. In respect to such duties they are charged with
the execution of a national trust—one which they can
execute only by national authority ; and for the faithful
performance of such trust they are responsible to the
nation.

§ 261. The necessity calling for the institution of the
general government to exercise the authority of the na-
tion in respect to matters committed to its jurisdietion,
required that the government thus instituted should be
independent of all other governments in maintaining
its existence and administering the authority committed
to it. It would have defeated the end of its institu-
tion to have made it, in the administrative authority of
any of its departments, subject to an adverse will,
which might, at pleasure, disorganize its existence or
arrest its constitutional action. It is not, therefore, to
be supposed that the people, in the institution of the
general government, intended to make its continuance
or efficiency dependent upon the will of local govern-
ments, by giving to these governments the authority to
act as the agents or instruments of the nation in certain
departments of governmental administration. It was
the purpose of the people to institute a government,
having a supreme legislature, a supreme judiciary, and
a supreme executive to administer for the nation, exter-
nally and internally in respect to all subjects committed
to it. Such was the end sought, and such the reason
and spirit of its institution.
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§ 262. Therefore, while the constitution commits to
the states the authority to determine the qualifications
requisite for electors of members of the house of repre-
sentatives, by identifying them with those having the
qualifications requisite for electors of the most numerous
branch of the state legislature, it has left with congress
the authority to prescribe by law the time and place
of holding, and the mode of conducting the elections of
such members; and has given to the general govern-
ment authority to enforce the constitutional guaranty
of a republican form of government to each of the
states ; so that the authority of the general government
can be used to provide for the election of members to
the house, should the state, as a political institution,
neglect or refuse to do its duty in that respect. For
while the state continues republican in form, there must
be a class of its citizens having the qualifications requi-
site for electors of the most numerous branch of its own
legislature ; and those electors, or such of them as think
proper, can return members to the house of representa-
tives under such regulations as congress may find it
necessary to prescribe. And should a state legislature
neglect or refuse to elect a senator according to the
command of the constitution, which is the supreme law
of the state, and which by their oaths they have under-
taken to support and obey, it cannot be doubted that,
under the constitution of the United States, there is
sufficient authority and power in the supreme legis-
lative, judicial and executive departments to compel
obedience. The nature of this remedy will be con-
sidered when the state governments, together with their
source, authority, duty and powers, are considered.
‘When it is remembered that absolute sovereignty belongs
to the nation alone; and that this sovereignty includes
within its authoritative jurisdiction every individual
subject or citizen, and every iota of governmental
authority ; and that these state governments are but
instruments or agencies of this absolute sovereignty to
administer the nation’s anthority in matters of a purely
local and domestic character, except so far as by the
constitution of the United States they may be appointed
to the execution of powers pertaining to the general
welfare, it will not be difficult to find authority in the
general government to hold these local agencies of
the nation to a strict accountability for the manner in
which they discharge the trusts committed to them. So
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long as there is & supreme law, binding alike upon state
legislatures, state judges and governors; and there is a
supreme legislature, a supreme judiciary, and a supreme
executive, which are authorized to speak and act by the
will and power of the nation, the political rebellion of
a state is as much the subject of national restraint and
control, as the individual rebellion or treason of the
citizen.

§ 263. To become a member of the house of repre-
sentatives, a person must have attained to the age of
twenty-five years, and must have been a citizen of the
United States seven years, and must be an inhabitant
of that state in which he is chosen. These are the only
qualifications imposed by the constitution as essential
to membership of the house. It is designed that it
should be eminently a democratic body, fresh from the
presence of the people every two years; consequently,
that it should be familiar with the needs of the people
of every class, occupation, trade, profession and calling.
Among its members are to be found men representing
every branch of industry, as farmers, mechanics, traders;
and professional men as lawyers, doctors and ministers ;
so that all classes of society needing the fostering hand
and protecting care of the government, will find some
one in this body to speak for his calling, and represent
his interest. The house is made a branch of the legis-
lature, that the will of the people may enter directly into
the composition of the laws; that throngh this branch
they may compel regard to, and a protection of the public
welfare, as pertaining to the interests of all classes.

§ 264. It cannot be denied that so numerous and
transient a body as the house of representatives in con-
gress, is unfavorable to judicious and wise legislation.
That a majority of its members have not the culture,
discipline or information necessary to constitute a body
of wise and discreet legislators. Nor is it necessary
they should have. As a body, they represent the wants
and wishes of the people, with a demand that the legis-
lation of congress shall conform thereto; and as a
branch of the legislature, they have power to enforce
their requirements. They do not represent the discre-
tion or wisdom of the state necessary for wise and
judicious legislation. They were not constituted for
that purpose. The house is constituted with reference
to the wishes, and not the wisdom, of the nation.
Hence, the essential feature of the house is, that the
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members shall be immediately from the people, with
qualifications sufficient to understand and represent
their wishes. For such purpose, it is sufficient that the
member has attained to the age of twenty-five years;
and to prompt him to be faithful, he must.go back to
the people every two years, and receive thelr judgment,
and learn anew their requirements.

§265. It is no disparagement of the farmer, mechanie
or tradesman to say of them as a class, that they have
not the culture, education and discipline essential for
the learned professions, or for discharging the duties
devolved upon the legislator or judge. The people of
the nation ; being themselves farmers, mechanics, trades-
men and professional men, in the structure of the
general and state governments, and by their general
and local laws, have affirmed the same doctrine. They
have deemed it necessary to secure fidelity to their
common welfare, by reserving to themselves a place in
the department of legislation ; but they have never
deemed it prudent or safe to intrust to the popular
branch of the legislature the sole powers of legislation.
To legislate wisely and well for the interests of all,
requires the possession of an educated mind, a matured
judgment, a prudent foresight, a comprehensive under-
standing, and calm reflection—possessed by few; and
for this reason the people, in the structure of the legis-
lative and judicial departments of government, have
sought to secure the aid of this class, in the senate and
upon the bench. And wherever they have departed
from this policy, they were seduced by the devices and
wiles of the demagogue, and not influenced by the wise
and prudent counsels of the good, or the dictates of
their own plain common sense.

§ 266. This principle is observed in the practical
organization of the house into working committees.
Each interest asking for legislative aid is at once referred
to an appropriate committee, which consists of such
members of the honse as are supposed to be competent,
or, at least, peculiarly fitted from their profession, art,
trade or calling, for the discharge of the particular duties
required. This organization of the house into commit-
tees appropriate to the investigation of every particular
question likely to arise in the course of popular legisla-
tion, has its basis in the recognition of the principle,
that men should be suited by qualifications, for the par-
ticular work committed to their execution.
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§ 267. The people are more interested in wise, prudent
and necessary legislation ; in upright, faithful and just
administration of thelaws, than they are in the questions,
by whose wisdom have they been framed, or by whose
judgment have they.been administered. Hence, the
highest interests of the people require that the qualities
of wisdom, prudence, foresight, judgment and integrity,
should characterize those who administer the govern-
ment; and any policy which tends to lower the standard,
or to exclude this class from a controlling influence .
in the several departments ol government, is adverse to
the common welfare of the people, however much they
may flatter themselves they have gained in power.

§ 268. The advantages of a democracy over every
other form of government, are to be found in the poten-
tial presence of the people in the administration of their
authority, by which they are enabled to secure the
incorporation of their common rights and interests into
the laws by which they are to be governed. If this end
could be accomplished under a monarchy or an aristoc-
racy, the people would be less liable to the corrupting
influence of political demagogues, than they are under
a democracy; and their common rights and interests
would be equally as well protected. But this cannot be.
Popular rights and interests will not be secured by a
government which does not feel the potential presence
of the people in its administration.

§ 269. But this potential presence of the people in
the administration of the government is most effect-
ually seecured by making one branch of the legislative
department purely a representative body —like the
house of representatives, as a branch of congress. The
constitution provides for receiving them immediately
from the people of the nation. As far as possible, it
provides for an equal representation of the people of
every part of the nation in the popular branch of the
congress. It apportions the representatives among
the several states according to their respective num-
bers ; taking care, however, to secure to the people of
each state, at least one representative.! When, for
any cause, vacancies shall happen in the representation
from any of the states, the executive authority thereof
is required to issue writs of election to fill the same.?

1Art. 1,22 cl 3.
3 Art. 1, 3 2, clause 4.
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§ 270. At the timé the draft of the constitution was
proposed, the convention were not prepared to fix upon
an exact ratio of representation. But in their draft,
which was adopted by the people, they provided for
taking an .actual enumeration of the people of the
United States within three years after the first meeting
of the congress; and until that should take place, the
representation of the people of the several states was
determined by the constitution itself.? The constitution
also provided for estimating the numbers of the people
to be represented, by adding to the number of free
persons—including those bound to service for a term
of years, and excluding Indians not taxed — three-
fifths of all other persons. For the purpose of future
equality of representation, the constitution provided
that a new enumeration should be taken within every
subsequent term of ten years.

§ 271. Equality of representation in the institution
and administration of the government is an essential
feature of democracy. Hence, the people of the United
States provided in the constitution that representatives,
&e., should be apportioned among the several states
according to their respective numbers; that is, the
people of the several states should have a representation
In congress in proportion to their number of inhabitants.
Proportion signifies, equality of ratio; for which equal-
ity the people intended to make constitutional provision.
But it is manifest, that with a limited representation in
congress, and an ever-changing population in the several
states, an exact equality of ratio can never be obtained.
This provision, then, must be interpreted according to
the reason and spirit of the same. Since an exact
equality cannot be obtained, it intends that a ratio of
representation shall be adoped which shall give to the
people of the several states a representation in congress
as nearly equal as possible; leaving as few and small
unrepresented fractions in the several states as possible.
But as the number of representatives are limited by the
provision that they shall not exceed one for every thirty
thousand, unrepresented fractions less in number than
thirty thonsand are always liable to exist in some of the

1 By the provisions of the constitution, the ratio for the first house of repre-
sentatives was not to exceed one representative for every thirty thousand
inhabitants; and until an actual enumeration should take place, New Hamp-
shire was entitled to choose three representatives; Massachusetts, eight; Rhode
Island and Providence Plantations, one; Connecticat, five; New York, gix;
New Jersey, four; Pennsylvania, eight; Delaware, one; Maryland, six; Vir-
ginia, ten; North Carolina, five; South Carolina, flve; and Georgia, three—
making in all sixty-five represeni;abives. (Art 1, 2 2, clause 3, Const. U. 8.)
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states. But taking a period of years together, they will
be found sometimes in one state and sometimes in
another, ultimately becoming nearly equal on the prin-
ciples of average.

§ 272. It is not to be inferred that the people of the
United States intended to recognize the authority of
the several states as absolutely sovereign, in thus pro-
viding for this equality of ratio in their congressional
representation. The state governments, according to
the American system, are an essential branch of the
national administration. While the sovereignty of
the nation necessarily ineludes all other governmental
authority to be exercised within its territorial limits,
the democratic principle by which that authority is to
be exercised, requires that those whose interests are
involved in a particular administration shall be intrusted
with it. Thus, there are interests common to the people
as a nation, requiring the supervision and control of a
government having jurisdiction throughout the nation.
There are interests of a local and domestic character,
affecting only those residing within the limits of a par-
ticular state ; and there are other interests confined to
the municipality, affecting only those who resided in the
particular city or town. But the citizen of the city or
town has also other interests in common with the citizen
of the state or nation. In other words, while he is a
citizen of the city or town, he is also a citizen of the
state, and of the nation; and has rights and interests
peculiar to the city, the state, and the nation. The
democratic or American system requires that, as a
citizen of the nation, he shall be represented and be
permitted to participate in the administration of the
general or national government; and shall have equal
authority in such administration with other like national
citizens. That as a state citizen, it is his right to be
represented and to participate in the administration of
the state government, and to have equal authority in
such administration with all other like state citizens.
That as an inhabitant of a municipality, it is his right
to participate in the administration of the munieipal
government, upon equal terms with other like inhab-
itants of the municipality. And the democratic or
American system further requires that, so far as the
public interests will permit, none but the inhabitants
of the municipality shall participate in the municipal
administration ; none but the citizens of the state shall
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participate in state administration; and that only the
citizens of the nation should participate in the national
administration. But all these are questions of admin-
istrative right—mnot of governmental authority. The
-anthprity to administer, is one thing; the authority
which is administered, is quite another.

§ 273. The principles of democracy do not antagonize
with the existence of absolute sovereignty in the body
of the people or nation; nor do they require that this
sovereignty should be parceled out, or divided between
different classes of governments. The existence of an
absolute and undivided sovereignty is as essential to a
democratic government, as it is to a monarchy or des-
potism. Authority to compel obedience is absolutely
essential to all governments. Sovereignty is always
one and indivisible; and its authority is always the
same, by whomsoever lawfully exercised. The funda-~
mental principle of democracy is, that sovereignty
belongs to the people of a nation taken together as a
whole. That each individual is sovereign only in respect
to his own, when compared with other individuals ; but
that no one is sovereign when taken in reference to all.
That the public authority is the authority of all; and is
alone sovereign in respect to all, and over all. With
respect to the administration of this authority, the dem-
ocratic theory asserts the right of those to administer
whose sole rights are to be affected by the administra-
tion. But in such administration, whether it be of the
general, state or municipal government, there is but one
source of governmental authority.

§ 274. This clause of the constitution apportioning
this congressional representation among the several
states, was providing for equality of representation in
the administration of national authority, in order that,
as far as possible, all citizens of the nation, without
regard to the particular states in which they resided,
should be equally represented in their interests, and
should have an equal voice in the administration of
national authority ; and the state governments were
to be used as national agencies for accomplishing such
a result. They were already organized, and were
administering in that department of internal adminis-
tration which embraced subjects of a local and domestic
character. They were better adapted to that sphere of
administration than the general government possibly
could be. Therefore, there was no occasion for super-
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seding them, for the purpose of instituting new agencies
to accomplish the same objects. For this reason, the
people of the nation, in the institution of their general
government, carefully preserved to the states the exer-
cise of such authority as was not needed for the gegeral
safety and welfare of the nation; and denied to the
states the exercise of such authority only as more
properly belonged to the general administration.

§ 275. To the house of representatives thus consti-
tuted is committed the sole power of impeachment.
This is the manner in which one high in office, having
been guilty of a breach of his official trust, is arraigned
to answer before the people for such delinquency.! Since
government is essential to the existence and well-being
of society, and can be administered only by intrusting
individuals with the exercise of the public authority,
those who are thus intrusted are under the highest obli-
gations to administer with sole reference to the public
good. Consequently, when such an one becomes faith-
less in the execution of his trust, and uses the public
authority to the detriment of society, he commits a
erime against the people, deserving the severest punish-
ment ; for he not only deprives society of the benefits
of a proper administration of his office, but he so uses
the power committed to him as to tend to the subversion
of the very interests he was placed there to promote.
His crime will be in proportion to the magnitude of
the public interests betrayed. But whatever it may
be, the safety and welfare of the public require that
he be speedily removed, and the trust be committed to
worthier hands.

§ 276. But to remove such officer, justice requires that
he should be tried before some proper tribunal, and
have an opportunity of vindicating his official conduet;
that he should be found guilty before all the people,
and that the solemn judgment of an impartial tribunal
should pronounce his guilt. The nature of the crime
committed, the official position of the culprit, and the
importance of the proceeding to the public, require a

1% An impeachment, as described in the common law of England, is a pre-
sentment by the house of commons, the most solemn and grand inquest of the
whole kingdom, to the house of lords the most high and supreme court of
criminal jurisdiction of the kingdom. The articles of impeachmentare a kind
of bill of indictment found by the commons, and tried by the lords, who are,
in cases of misdemeanors, considered not only their own peers, but as the
peers of the whole nation.” *“The object of prosecutions of this sort, is to
reach high and potent offenders, such as might be presumed to escape punish-
ment in the ordinary tribunals, either from their own extraordinary influence,
or from the imperfect ogganization and powers of those tribunals,” (Story’s
Com. on Const. U, 8., 688 and notes.)
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tribunal of peculiar construction; one in which the
people, whose trusts had been betrayed, may be repre-
sented in the arraignment of the offender; but one,
nevertheless, whose judgment cannot be biased by popu-
- lar clamor. The public welfare demands, that official
misconduct should be punished; that those guilty of
maladministration in office should be removed; that
fidelity to the public trust should, at all times and in all
places, be maintained; and it, therefore, requires that
the authority to impeach and try a public officer should
be intrusted ounly in the hands of a most responsible
tribunal ; one in which there is to be found the highest
wisdom, pradence, integrity and public virtue. It should
be a tribunal in which the power, the dignity and wel-
fare of the nation could, by no possibility, be betrayed.

§ 277. Trials by impeachment have reference only to
public character and official duty. In general, those
offenses against society which can be committed alike
by private persons and public officers, are not the sub-
jects of impeachment. The constitution provides, * that
the president, vice-president, and all civil officers of the
United States, shall be removed from office on impeach-
ment for, and counviction of, treason, bribery, or other
high crimes and misdemeanars.? That the house of
representatives shall have the sole power of impeach-
ment,”? and that ‘‘the senate shall have the sole power
to try all impeachments.”® All offenses not immedi-
ately connected with office, except the two expressly
mentioned, are left to the ordinary course of judicial
proceedings ; and neither house can regularly inquire
into them except for the purpose of censuring or expel-
ling the member. But in respect to impeachment, the
ordinary tribunals are not precluded, either before or
after conviction, from taking congnizance of the publie
and official delinquency.*

1Art. 2,84, 2 Art. 1,22 0l 4, idem. 3 Art. 1, 3 8, cl. 6, idem. 4 Rawle on the
Constitution, 204, See No. 65 Federalist, in appendix, p. —

The term ‘impeachment” is introduced into the constitution as one of
known definition, and, therefore, recourse must be had to the common law
of England for the definition thereof., ‘‘In England, the practice of impeach-
ment %y the house of commons before the house of lords, has existed from
very ancient times. Its foundation is, that the subject intrusted with the
administration of public affairs, may sometimes infringe the rights of the
people, and be guilty of such crimes as the ordinary magistrate either dare
not or cannot punish. Of these, the representatives of the people, or house of
commons, cannot judge, because they and their constituents are the persons
injured, and can, therefore only accuse. But the ordinary tribunals would
naturally be swayed by the authority of so powerful an accuser. That branch
of the legislature which represents the people, therefore brings the charge
before the other branch ”’—the genate here, the house of lords in England —
“who are said not to have the same interests, or the same passions as tho
popular assembly.” (Rawle on the Const., p.198; 1 Bl, Com., 259.) It is not
strictly true, that the senators have not an equal interest with the representa~
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§ 278. The house of representatives is properly
intrusted with this power of impeachment; not as a
legislative body, but as a body of the representatives
of the nation, coming, as they do, from every part
thereof. As an official body, they are nearer the people
than any other. They feel more quickly the effects of
maladministration ; and they are, therefore, the proper
body to complain, and frame an accusation against the
alleged delinquent. It is not to be supposed that a
body composed like the house, of members from all
political parties, immediately representing the various
interests of the people, will be likely to accuse a high
officer, or present articles of impeachment agains§ him,
without probable cause. It is not to be supposed that
any political party, from mere party spirit or strife, will
corruptly undertake to lay their hands upon a faithful
public officer, that they may make place for some
partisan favorite. The people would see in such a pro-
cedure the sure destruction of all governmental security
and protection ; and would avail themselves of the
earliest opportunity to hurl from power such partisan
criminals, and put better men in their places. No party
will undertake to impeach a high officer of the govern-
ment, when the evidence of criminality is not sufficiently
clear to warrant a conviction, not only in the minds of
the senators, but also in the minds of the people.

§ 279. Experience has proved that, however guilty in
the exercise of the trust committed to him the official
delinquent may be, it is extremely difficult to procure a
conviction on the trial of an impeachment. It proves
that the leading men of the political party to which the
delinquent belongs, will not be disposed to commence
the prosecution. There is a general sentiment that the
political party is responsible for the official misconduct
of those it eleets to office; and, therefore, there is a
disposition in the party to apologize for, or conceal the
delinquency, rather than to expose or punish the delin-
quent. For these reasons, impeachments are usually
prosecuted by the political opponents of the accused.
Consequently, the political friends of the delinquent are
liable to be influenced to make common cause against
the prosecution, and to defend with the zeal and reck-
lessness of a political party, on trial for its political sins.
tives in the fldelity of public officers; but it is true that the members of the
senate are selected from a senior class in society ; and the body is composed of
men who are supposed to be more eminent in native and acquire ability ; men

%f more refinement and higher culture, than those generally composing the
ouse,
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Thus, the party lines may be closely drawn, and the
question of guilt or innocence be determined by party
discipline, rather than by the evidence submitted. And
it is seldom that either party can command the consti-
tutional majority requisite for a conviction. But even
when the requisite party majority exists, there often are
men of either party who may be subject to influences
of divers kinds; and the friends of the accused, when-
ever it becomes necessary, will be likely to find the
means of detaching a sufficient number from the side
of the prosecution to prevent conviction.

§ 280. An attempt at impeachment, aceompanied
with a failure to eonviet, is disastrous to political and
public morals. The evidence may disclose official mis-
conduct ; infidelity to the sacred trust committed to the
delinquent ; the powers committed to him, to be exer-
cised for the public welfare, perverted to corrupt
individual or partisan purposes; thus showing reck-
lessness, dishonesty and corruption. Yet the trial will
be likely to exhibit a great political party, excusing or
conniving at such official misconduet; making light of
it; palliating it as not uncommon to political parties, or
official incumbents ; asserting, in effect, that strict fidel-
ity in official administration is not to be expeeted.
Then comes the acquittal, virtually sanctioning by its
judgment, official delinquency and party corruption ;
licensing those in office to be dishonest and corrupt;
encouraging them to be so, by the respectability of
those who have committed, or now apologize for and
excuse, such delinquency, thus sanctioned by the judg-
ment of the highest and most solemn tribunal of the
state or nation. The tendency and result in such case is
to make dishonesty and corruption in office respectable,
and venality the spirit and rule of offieial administra-
tion ; until, finally, the people cease to expect or require
fidelity on the part of those intrusted with the exercise
of governmental authority.

§ 281. But notwithstanding all these dangers, courts
for the impeachment of high officials for crimes com-
mitted against society by the abuse of official powers,
are necessary. And it should be the constant aim of
those intrusted with the exercise of legislative authority
to provide certain and just means for bringing official
delinquents to a speedy accountability. There is wisdom
and power sufficient, and there are means competent to
be employed under the sanction of legislative authority,
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to hold to a strict accountability every official incum-
bent. The mass of society are sufficiently capable and
honest to know the necessity for fidelity on the part of
those intrusted with the administration of the govern-
ment, and to require of them the exercise of such
fidelity. Let honest, earnest, patriotic men take charge
of the primary assemblies, in which these corrupt
streams of maladministration have their origin, and
which are now usually controlled by venal and designing
politicians, and the mischief would soon be remedied.
The remedy should be applied at the root of the evil, if
a vigorous and healthy administration of the public
authority is to be hoped for or expected.

§ 282. A member of the house is elected for two
years, marking the period of congressional duration.
There have hitherto been two sessions, designated as
the first and second sessions of the particular congress;
and whenever, for any cause, a special session has
been called, then a third session has been held. The
organization at the first session continues through the
succeeding ones; so that, notwithstanding there may
be several sessions of a particular congress, there is but
one organization of it. The term of two years was
unanimously agreed upon as the proper period of con-
gressional duration. A less period than two years
would have been too short for maturing many important
measures in respect to which legislation is required;
and as each successive congress is composed, to a large
extent, of new and inexperienced members, the labors
of a prior congress could not readily be continued in
the succeeding one, without involving a repetition of
their former labors. Besides, whatever may be the
ability of a new member, experience is necessary to
make him a practical and ready legislator. Two years
are scarcely sufficient to make one so familiar with the
routine of legislative duties as to constitute him a prac-
tical legislator; and it is generally bad policy for the
people to exchange a faithful and experienced represent-
ative for an inexperienced one.

§ 283. It should be the object of every constitutional
government to secure men to administer in its several
departments, who possess wisdom to discern, and virtue
to pursue, the common good of society. Aud it should
provide every safeguard against a departure fromn these
principles, so that fidelity in the administration of the
public authority would be secured. Therefore, great
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care should be observed in selecting men of ability,
intelligence and integrity to represent the people in the
house; and by limiting their term of office to two years,
they are held to an immediate responsibility for the
manner in which they discharge their duties. But
should a representative by his ability and fidelity, serve
faithfully his constituents, it would be wise and just on
their part, to elect him for a second, or even for many
succeeding terms. For while he continues faithful to
the trusts committed to him the longer he serves, the
more experience and practical ability will he acquire;
and, consequently, the more efficient will he be in the
service of his constituents. It isbad policy for the people
to exchange a faithful and experienced representative
for an untried one, whatever may be his pretensions or
promise. Prudent men in the administration of their
own affairs, are never guilty of such folly. In demo-
cratic countries, no man has any personal claims for
office; and whoever sets up such claim, evinces an
intention to serve himself, rather than to serve the
public; and upon every principle of prudent precaution
his claims should be discarded.

§ 284. It is better, however, that the term of office
of a member of the house should be limited to two

* years, than to continue longer; aund then, if the member

proves to be faithful and efficient, to reélect him for a
second term. In this way immediate responsibility is
secured, together with the benefits of an experience
incident to a longer term. The people would generally
adopt this practice, were they not influenced to the con-
trary by a class of ambitious men, who are constantly
setting up claims for office, and insisting that their turn
to serve the people is at hand. The cry of rotation in
office is often uttered by those who are impatient to
plunder the public; and when no other reason can be
asigned why an official incumbent should be dismissed
than that he has been in office a long time, the pre-
sumption is, the common welfare requires that he should
be continued. For if his administration has been so
faithful that no fault can be found, he is the man of all
others to continue; and had it not been so, one anxious
to displace him would be likely to discover it, and
allege it as a reason why he should be dismissed.

§ 285. Too much attention can scarcely be given by
the people to this subject. To secure responsibility
on the part of the representative, there should be short
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terms of office. To encourage fidelity and secure
efficiency in the discharge of its duties, those who
have been faithful, and have evinced the proper and
necessary ability, should be continued by reélections;
and, as a general principle, it should be understood that
the public welfare demands no change while the incum-
bent is competent and faithful to his official trusts.
Nothing tends more directly to drive honest and faithful
men from the field of political administration, than to
be obliged to come into competition with designing and
dishonest demagogues, and to deal with office as though
it were a political bone to be seized by hungry dogs
starving for official pap. When, to obtain a nomination
for an office, or an election, money must be spent by the
candidate to buy up the influence of professional wire-
workers, or to corrupt the suffrage of the people, men
of real virtue and integrity of character will seldom be
found to be candidates for office; and, as a result, the
tricky, dishonest and corrupt will be likely to bear sway
in the political arena; at least, such will be the ten-
dency ; the people will be swindled, and the public
welfare betrayed.

§ 286. The continuance of the official term of a mem-
ber of congress should be of longer duration than that
of a member of a state assembly. A member of con-
gress is required to become familiar with subjects of
international administration in respect to commercial
intercourse, etc. He is also to legislate, touching public
interests affecting all the states; while a member of the
state legislature is only required to be familiar with
the habits, manners, institutions, oceupations and laws
of his own state, to qualify him generally for a state
legislator. In a single state, the pursuits and occupa-
tions of the people are more homogeneous and uniform
and, consequently, it is less difficult to ascertain and
understand the legislation required to foster and protect
them ; and, beside, the people of a single state are more
familiar with the principles of their domestic adminis-
tration, because more immediately connected with them
in their daily application to the common pursuits.
From divers considerations of this character, it is appa-
rent that it is necessary to make the official term of a
member of the house of congress of longer duration
than that of a member of the corresponding branch in
the state legislature.
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§ 287. A member of the house of representatives is
required, at the time of his election, to be an inhabitant
of the state from which he is chosen. The constitution
does not determine the length of time he must have
resided in the state prior to the election, nor in what
particular part of the state he should reside. These
questions are left to the determination of the people.
There can be no doubt that congress may, by law,
determine these questions, whenever it shall appear that
the general welfare requires them to do so. But as the
member is to represent the people of his particular state
in the congress, it is more in harmony with democratic
principles to permit the people of the several states to
adjust these questions according to their best judgment.
It would be wise to require that the member should
have resided in the state long enough to have become
acquainted with the interests and views of his particular
constituency ; and that he should be so located as to be
likely to understand their requirements, and to feel his
responsibility to them. But the question of particular
location should be left to the good sense of the people
of the distriet selecting a member. It may happen that
the man best suited to represent them resides in some
other district of the state; in which case they should be
permitted to return him as their member. And it no
unfrequently happens that good men, whose services are
required by the publie, reside in districts adverse to
them in politics ; and, therefore, can be sent to congress
only by the suffrages of some other district. In such
cases, the people should be permitted to select sueh,
without regard to the particular district in which they
reside, because they would thus best represent the
popular interests, and promote the general welfare of
the nation.

18
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CHAFRTER VIIL
THE LEGISLATURE-—THE SENATE.

§ 288. THE senate of the United States is composed
of two senators from each state, chosen by the legis-
lature thereof, for six years; and each senator is entitled
to one vote. The constitution provides for dividing the
whole number of senators into three classes, in respect
to the time when the official term shall commence, and,
consequently, when the same shall expire. It declares
that, “immediately after they’’—the senators—*shall
be assembled, in consequence of the first election, they
shall be divided as equally as may be, into three classes.
The seats of the senators of the first class shall be
vacated at the expiration of the second year; of the
second class, at the expiration of the fourth year; and
of the third class, at the expiration of the sixth year.”?
By this provision the senate is made a continuous body;
and is, in this respect, likewise, unlike the house, which
continues but for two years, when a new body is required
to be organized. :

§ 289. In the constitution of the senate as a political
body, two features are particularly prominent. First, it
is not a representative body. Second, it is a continu-
ing or perpetual body, intrusted with some duties not
strictly legislative, although it constitutes one branch
of the legislature. By not being a representative body,
is meant, the senate does not represent a popular con-
stituency. It is claimed, however, that it represents the
states in their political or organic existence; and that
thus, through the senate, a quasi confederation of the
states exist as a part of the general government. And
an attempt to sustain this view is made by appealing to
the discussions in the convention which framed, and the

1 At the first session of congress under the constitution, the division of the
senators into three classes was made in the manner followin%: The senators
present were divided into three classes by name, the first consisting of six, the
second of seven, and the third of six. Three f;ag)ers of equal size, numbered
one, two and three, were by the secretary rolled up and put into a box, and
drawn by a committee of three persons chosen for the purpose, in behalf of the
respective classes in which each of them was placed; and the classes were to
vacate their seats in the senate according to the order of the numbers drawn
for them, beginning with number one. It was also provided, that when sena-
tors should take their seats from states which had not then appointed senators,
they should be placed by lot in the foregoing classes, but in such a manner as
should keep the classes as nearly equal as possible. (Journals of Senate, 15th
May, 1789, pp. 25, 26.) In arranging the original classes, care was taken that
bothsenators from the same state should not be in the same class, so that there
never should be a vacancy at the same time of the seats of hoth senators,
(Story’s Com, on Const., 3 726.)
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several conventions which adopted, the constitution.
It is not denied that there were those who advocated
this feature in the constitution of the senate, upon the
ground that the senators were the representatives of
the states, as political bodies; and that the security
of the smaller states demanded an equal representation
with the larger ones, in the senate; and they insisted
upon such representation of the states. But such is not
the principle involved in the constitution of the senate,
as a branch of the national legislature, or as a repre-
sentative body of the states.

§ 290. The senators are not the representatives of the
states as political institutions; nor are they in any
essential particular the especial guardians of the political
rights of the states against the possible encroachments
of the general government. In that respect they have
no duty to perform not common to the members of the
house of representatives; and it is no more the duty of
the senator to see to it that the general government,
in the administration of the powers committed to its
exercise, keeps strictly within its constitutional limits,
than it is the duty of the representative. Both are
sworn to obey the requirements of the constitution in
the exercise of their official trusts, and each are equally
bound to do so.

§ 291. At the time the general government was insti-
tuted, the people of the United States, as represented
in their political discussions, felt the need of a national
government, to be intrusted with authority to administer
in all matters pertaining to the general welfare of the
nation. It was the almost universal conviction that
the states, as political institutions, conld not be intrusted
with such administration. But there were serious appre-
hensions lest a great central government might be
formed, and all governmental authority be consolidated
in it, by means of which the state institutions might
become absorbed, and the people be deprived of control
in the administration of their local and domestic affairs.
There were, likewise, apprebensions on the part of
others lest the people, jealous of power not within their
imwediate control, and fearing the influence and oppres-
sions of a strong government, like the one from which
they had just emancipated themselves, should go to the
other extreme, and destroy the national unity by state
division and disintegration. Their discussions show the
presence of these two classes in the federal and state
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conventions. The one party was accused of being in
favor of a consolidation of all authority in the general
government, to the destruction of the states; the other
was accused of adhering to the rights of the several
states, to the destruction of the nation.

§ 292. This difference of opinion was natural. The
ultimate effect of adopting the one or the other was
problematical ; for they were unaided by any historical
parallel. Here were people — citizens of thirteen inde-
pendent states, consolidated into one nation by a united
and successful effort at establishing their common inde-
pendence. They were a nation ; but to continue such, it
was necessary to institute a national government. That
necessity was immediate and imperative. And the gov-
ernment to be instituted must be supreme in the exercise
of its authorify, or it could not secure the existence,
maintain the independence, and promote the welfare of
the nation. To make it, in its administration, dependent
upon the diverse, and perhaps adverse wills of others,
was to deprive it of the exercise of that authority
which was indispensable to the dignity and authority
of a government administering for a sovereign nation.
But, on the other hand, the people were already living
under state governments, instituted and administered
by themselves. These governments were intrusted with
the exercise of such authority as was necessary for the
administration of their local and domestic affairs, and it
was clear that no other government more general in its
administration, could possibly administer so well, and
secure to each citizen such exact justice. And, while
they admitted the necessity for a government to admin-
ister in national affairs, and were anxious to devise one
that could do so without danger to the states, the great
problem to be solved was—how can such a government
be instituted ? and what must be its constitutional
stracture ?

§ 293. The advocates of a strong national government
were not hostile to the continuance of the govern-
ments of the several states, within a sphere of authority
that would not endanger the necessary efficiency of
the government required for the stability, dignity
and prosperity of the nation. Nor were the advocates
of the continued independence and authority of the
state governments hostile to the institution of a
national government, upon a basis that would not
endanger the liberties of the people, secured by their
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own administration of the state governments. They
were not only willing, but desirous to ascertain some
means of establishing a general government for the
nation, which, while it would be most efficient in admin-
istering the authority of the nation in all matters
pertaining to its security and welfare, would at the same
time be so limited, as to have no power to encroach upon
the people of the states in the administration of their
local and domestic affairs. And in all discussions of
these questions it is to be remembered, that with the
founders of the American governments the great desid-
eratum was, to ascertain a mode in which the principles
of self-government might be successfully applied to the
administration of national and state interests.

§ 294. The founders of these governments were
embarrassed in attempting to establish a system of
national and state administration, by confounding the
authority of the government with the authority of
the people instituting it. And the difficulties experi-
enced by them in finding a true theory of administration,
arose out of the evident incompatibility between two
governments over the same territory, embracing the
same subjects, being each sovereign and absolute in
their aunthority. The feeling was, that both could not
be sovereign; that one must be inferior to the other;
or, at least, one must have a check upon the other, so
as to be able to prevent encroachments upon its rights.
Yet to make the general government supreme, was to
endanger the existence of the states; to make the
states sovereign, was to cripple and ultimately paralyze
the nation. These difficuties were inevitable, upon the
hypothesis that there were two sources of authority in
the general and state governments. If there were two
sovereignties to be administered over the same people
and within the same territorial limits, the difficulties
were insuperable. They perceived the truth of the
doctrine of the revolution, that the authority to be
administered by the government is the authority of the
people, and that the government has no authority of its
own ; but they had not carefully applied it in detail,
in the institution and administration of government.
The minds of American statesmen had been occupied
more with vindicating their rights against the encroach-
ments of arbitrary power, than in theorizing upon the
best form of actualizing their principles in the structure
of a national government. After they had established
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their independence, and it had become necessary to
institute a government to perpetuate it, their attention
was then turned to this subject; and the foregoing
views represent their first impressions.

§ 295. But the fear lest the general government
would, if supreme and unchecked by the states, encroach
upon state authority and state rights, ceased, when
it was remembered, that the same people by whose
authority the general government was to be instituted
and to be administered, were also citizens of the
states, and equally interested in maintaining state
administration ; and the like fear lest the states should
usurp national authority, was perceived to be without
foundation, when it was remembered that the citizens
were, likewise, citizens of the nation, and equally
interested in maintaining the authority of the general
government. When, after much discussion, it was per-
ceived that the state and national citizens were one and
the same ; that their general and local interests centered
in the same individuals; that the national citizen was
likewise a state citizen, and vice versa, the fear lest the
citizen of the nation should turn upon himself, as
the citizen of a state, and rob or destroy himself, seemed
absurd ; and, therefore, the fear of centralization of
power on the one hand, or diffusion of it among the
states on the other, ceased; and thus the people were
enabled to establish a general government upon the
true democratic theory. Such were the compromises
of the constitution.

§ 296. The compromises of the constitution, so called,
consisted in harmonizing the views of those entertaining
these opposite opinions, and in their agreement upon a
plan of government in accordance with the democratic
theory enunciated by the fathers of the revolution —
the theory that the people are the source of govern-
mental authority —that governments are instituted by
the people for the administration of their authority —
that there is but one source of authority to be adminis-
tered, either by the general or state governments,
although there may be several distinet administrations.
In short, by compromises is meant, one party renounced
consolidation on the one hand; the other, national
disintegration; and both united in providing for the
administration of public authority, through the instro-
mentality of the general and state governments, allotting
to each the exact sphere in which it was to administer.
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To the general government was committed the adminis
tration of the nation’s authority in relation to subjects
pertaining to its common defense and general welfare.
To the state governments was commttted the exercise
of whatever authority remained essential to the internal
administration in respect to local and domestic interests.
And whatever was not committed to either, remained
with the people, to be exercised by them whenever
occasion might make it necessary.

§ 297. When it is remembered that government as a
corporate institution, belongs to the people, and is an
instrument of administration merely, and can exercise
no authority not intrusted te it, and can exercise the
powers delegated only for the purposes preseribed, it
does not become a very complex question to assign to
it the true sphere of its duties and action. When the
sovereign authority to be administered is distinguished
from the authority of the administrator; that is, when
the authority of the creature is distinguished from the
authority of the creator, there will be less liability to
err in treating upoun the authority and powers of gov-
ernment. The general government of the nation as
instituted by the people of the United States, is but an
instrument in the hands of the nation for administering
its authority in the manner preseribed. For any other
purpose, it has no rights, interests, authority or exist-
ence. Let not the people be deceived, then, by speaking
of the general government as though it were an entity
aside from the purposes for which it was instituted. It
is the same, also, in respect to the state governments.
They are merely corporate iustitutions, created to be
used as instruments in the hands of the people for the
administration of the public authority in matters per-
taining to their domestic interests. For any other
purpose, they have no rights, interests, authority, or
even existence. Therefore, let no one be deceived by
supposing them to be institutions having an existence
and authority, independent of the purposes for which
they were created. State rights and state authority can
mean nothing other than the rights and aunthority of
the people of the states; or the authority intrusted to the
exercise of these local institutions. Therefore, when it
is said, the senate of the United States is the representa-
tive body of the states as political institutions, it is to
be understood that the senate represents the wisdom,
discretion, prudence, foresight and dignity of the people
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collectively, as a check upon the indiscretion, impulse,
haste and want of foresight, in the individual masses;
otherwise, it means nothing.

§ 298. When, therefore, it is said that the senate as a
brauch of the general government, represents the states
therein, in a manner different from that in which they
are represented by the house of representatives, it should
be understood that the senate represents the collective
wisdom, virtue, prudence, foresight and dignity of the
state, as distinguished from that individual interest,
feeling, impulse and indiscretion, which is more immedi-
ately represented by the members of the house, coming,
as they do, from the immediate presence of a popular
constituency. The senator certainly does not represent
the state or its interests, as separate from the people
and their interests; that is, he does not represent the
institution called a state government in respect to in-
terests, rights, authority and existence, separate from the
people, because the state has no such interest, rights or
existence to be represented in the general government,
or elsewhere. !

§ 299. It was the manifest design of the people in
dividing the legislative department of the government
into two distinet branches, and in giving to the senate
a constitution distinet and dissimilar from the consti-
tution of the house of representatives, to give to the
senate the character and influence in the exercise of
governmental authority, which would naturally attach
to a body thus selected and constituted. The peo-
ple were to be equally represented in the house; but
they were not to be represented at all in the senate.
That body was, so far as legislation is concerned, insti-

1 In speaking upon the subject of the constitution of the senate, Mr. Gerry
said, “the evils we experience flow from the excess of democracy.” (5 Lipp.
ElL beb., 136.) Mr. Mason thought the house of representatives ought to be
elected by the people, and be made the grand depository of the democratic

rinciple of the government. It was, 8o to speak, to be our house of commons,

t ought to know and sympathize with every part of the community, and
ought, therefore, to be taken from the different parts of the republic. (Id.) Mr.
Wﬁson advocated the same doctrine., Mr. Madison considered the popular
election of one branch of the national legislature as essential to every plan of
free government. He was an advocate for the policy of refining the popular
appointments by successive filtrations, but thought it might be Pushed too far.

e wished the expedient to be resorted to only in the appointment of the
second branch of the legislature, &c. (Madison's Papers, 5 Lipp. ElL Deb., pp.
186, 137.) Mr. Dickinson fhought it essential that one branch of the legislature
should be drawn immediately from the people, and that the other should be
elected by the state legislatures; that in the formation of the senate, it ought
to be carried through such a refining ﬁrocess as would assimilate it as nearly
as might be te the house of lords in England. Mr. Pierce was for an election
by the people as to the first branch, and by the states as to the second branch,
Mr. Read thought there was too much attachment betrayed to the state gov-
ernments. He thought we must look beyond their continuance: that the
national government must soon swallow them up. Mr, Wilson saw no incom-

patibility between the national and state governments, provided the latter
were restrained to certain local purposes, &c. (Id., pp. 163, 164.)
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tuted to aid the nation by the exercise of a judgment,
prudence, foresight and wisdom not supposed to be pos-
sessed by a body of men elected by a local popular
constituency. It was deemed wise to commit the selec-
tion of senators to the legislatures of the several states,
because, it was argued, the legislatures will seleet their
candidates from a class of men of higher standing, and
better educated, than will the masses, if the selection be
committed to them. When the legislature, representing
the collected wisdom and dignity of the commonwealth,
select men to represent that wisdom and dignity in the
senate of the nation, it is not to be supposed that it will
seleet those who are below its estimated standard of
ability and dignity suited to represent such body, but on
the contrary, that it will take care to select from a
class of men the most talented and distinguished in the
state, to exercise the powers and discharge the duties
pertaining to the highest deliberative body in the nation.
And this anticipation of the fathers has hitherto been
realized ; for it is safe and just to affirm of the United
States senate, that, as a deliberative body, it has never
been excelled in point of intelligence, ability and diguity,
by any other deliberative body in the world.

§ 300. It bas been said that the very structure of the
general government contemplated one partly federal
and partly national. If by federal is meant that the
state governments as political institutions, are repre-
sented in, or can exercise any authority over, the general
government, or that they have any authority of their
own to exercise in respect to the general government,
the proposition is denied. The argument that the people
recognized the existence of the state governments, as
sovereign and independent in respect to each other, and
that they continued them, proves nothing in favor of the
quast federal theory. The people of the United States
as a nation had sovereign authority to establish for
themselves such government, and to authorize it to
exercise such powers as they thought proper, independ-
ent of the existence of state governments And they
likewise had authority to take from these state institu-
tions the exercise of any or all powers, and to confer the’
same upon the general government; and the fact that
they did not do so, proves that they did not deem it
expedient ; not that they did not possess the authority.
The same authority which instituted the general govern-
ment, and conferred upon it the powers enumerated in

19
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the national constitution, could have conferred upon it
all other governmental authority to the destruction of
state jurisdiction. But the people deemed it best to
institute the genéral government and confer on it the
exercise of such public authority as was required to pro-
vide for the common defense, security and welfare of
the people as anation; and to commit the exercise of the
residue of their authority, so far as the same was neces-
sary for domestic purposes, to the local administration
of the states. But in doing this, there was no acknowl-
edgment, either expressly or by implication, that the
states, as such, had any original inherent sovereignty,
or were in any manner, as political institutions, to have
a voice in the administration of the general government ;
nor did they, in fact, give them away. New York as a
state government is unrepresented at Washington, while
New York as a people or part of the nation, is fully rep-
resented there.!

§ 301. The argument entitled to the greatest consider-
ation in favor of giving to state legislatures authority
to choose their own senators in the manner presecribed,
had reference to the inevitable character of a body thus
selected and constitnted. There were duties to be
devolved upon that body which required that the mem-
bers thereof should be men of great wisdom, experience,
discretion, judgment and dignity. These qualifications
were of more linportance to the people than that the
mewmbers should come from any particular district or
state. The duties to be performed by that body had
respect to no particular locality within the nation. As
a branch of the legislature they were to supervise the

1 Says Story (Com. on Const., 2693): “In the firsf, place the very structure of
the general government contemplated one partly federal and partly national,
It not ouly recognized the existence of the state governments, but perpetuated
them, leaving them in the enjoyment of a large portion of the rights of sov-
ereignty, and giving to the general government a few powers. The general
government was, therefore, upon the acknowledged basis, one of limited
and circumscribel powers; the states were to possess the residuary powers.”
What does all this prove in favor of the federative theory ? The people of the
nation having sovereign authority, in virtue of their existence as such, to
create such institutions for administrative purposes as they deem best, create
a national government, and confer on it jurisdiction over all matters pertain-
ing to the external administration of national authority, and also over such
matters pertaining to the internal administration, as local institutions were
not competent to administer; but in respest to such other matters of internal

. administration as pertain to the local and domestic interests of the people,
the nation leaves them to the administration of the state governments, assert-
ing, however, its authority over the whole subject. Now, where is to be found
the recognition of state sovereignty, or state authority even, as independent
of the nation? The idea that the states, as independent sovereignties, were
entitled to representation in the administration of the general government,
leads to constant error. The people of the states in respect to popular rights
and interests were represented ; what was there in the government, independ-
ent of the people, that re(‘;xired’ to be repregented in the general gnovernment?
and l’t:gw,?pract,ically, are the states politically represented by the United States
senators

]
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action of the house, and bring to the test of superior
wisdom, great experience and calm judgment, the pro-
posed eractments of the house of representatives. The
senate was to constitute the highest tribunal in the nation
for trying impeachments; it was to be associated with
the president in making treaties with foreign nations ;
also in appointing embassadors and other public minis-
ters and consuls; judges of the supreme court, and other
officers. For these reasons it was deemed important to
secure, a8 members of that body, the best men the
pation could produce. Therefore, the selection of them
was commiitted to the legislatures of the several states,
rather than to a popular constituency. And experience
has demonstrated that the state legislatures, in selecting
men for senators of the United States, have usually
sought them among those who, as a class, stood highest
in the state for ability, intelligenee, culture, refinement,
worth and dignity ; and the character of the senate thus
composed is such, that the bestowal of its office confers
the highest honor upon the person receiving it.!

§ 302. He only can be deemed an honest and patriotic
citizen who seeks the highest good of his country by the
employment of every means in his power essential to
that end. Observation and reflection teach that there
are duties to be performned, essential to the well-being
of society, which require, in their performance, the
exercise of the highest qualities of the mind; qualities
which can be found only in a class of men, fitted by
natural endowment, and by the discipline of a liberal
education and long practice. The relations of society
to the individnal members thereof, impose duties of this
character upon every government, whether popular,
aristocratic, or monarchical. The good of society
requires wise legislation to adjust and apply the prinei-
ples of justice to the numerous transactions of men, in

1 “The scheme of an election by the legislature finally prevailed by a unani-
mous vote, The reasoning by which this mode of appointment was supported
does not appear at large in any contemporary debate. But it may be gathered
from the imperfect lights left us, that the main grounds were that it would
immediately conneet the state governments with the national government,
and thus harmonize the whole into one universal system.” (Story’s Com. on
Const., 23 703, 704.) It is admitted that remarks of that character were made by
some ot the members, but it seems impossible that any one should have been
influenced by them; for it is not true that the state governments are connected
with the general government through the senator elected by the state legisla-
ture. For example, in what respect is the governor, as the chief executive of
the state, connected with the general government through the senator elect?
In what respect is the legisiature of the state connected with the general gov-
ernment through the senator elected by it? or in what respect i3 the judiciary
of the state thus connected with the general government? 1If neither the
executive, legislative or judicial departments of the state are connected with
the general government through the United States senator, then in what
respect is the government itself thus connected ?
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the infinitude of their relations to, and bearings upon,
each other. The wisest and best cannot always fore-
judge the evil results which measures, apparently
innocent and simple, will produce if improperly imposed
upon society as law. Therefore, every government
approximating to a democracy, has found it necessary
to provide, as far as possible, for the presence of this
wisdom and discreet judgment, both in a branch of its
legislature and on the bench. The principles of popular
representation do not apply to either the senate, which
is a quasi judicial body, nor to the bench. The judge
upon the bench is required to know the law as obliga-
tory upon all; and to ascertain the facts requiring its
application ; and then, honestly to pronounce the judg-
ment of the law upon the facts as ascertained. He is
to represent neither plaintiff nor defendant, neither
town, county, or state, except in the character of impar-
tial justice; blind to every eonsideration except the
wise and just application of the law to the facts of
the case Lefore him. He is not to know whether the
subject of his judgment be a wise man or a fool; a
saint or a sinuner; a rich man or poor; dignified or
mean ; black or white, constituent or stranger. Be he
who or what he may, the duty of the judge to declare
the law as applicable to the facts is the same. With
what propriety, then, can a judge have a constituency ?
‘What ean he do for them as their representative ? what
rights can he recognize in them, and award to them,
that a judge not a representative is mot bound to
recognize and award? As a judge, is he to feel the
presence of the people on the bench? Is he to be
swerved from the discharge of his judicial duties by
their influence or clamor? Is he to remember that he
owes his official position to their suffrage? If so, by
every principle sacred to justice, he is unfit to be a
judge ; he deserves to be impeached, and be sent back
to the political arena from whence he came. The people
are their own worst enemies when they put politicians
on the bench. They subvert their own liberties, and
deprive themselves of the administration of exact jus-
tice, when they adopt a mode of selecting judges
which, from its nature, will not secure the wisest and
best men the profession can produece; which, from its
nature, will put upon the bench men of quick sense to
snuff the popular breeze, and to trim their judicial sails
to catch its favor.
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§ 303. Similar considerations apply to the selection
of senators of the United States. The welfare of the
nation at large, as well as that of every citizen, requires
that the senate of the United States be composed of
men, who, from age, experience, ability, culture, dis-
cipline, and sound judgment, shall be equal to any
emergency that can arise. They are required to be
statesmen of the clearest and broadest vision. They
must be able to grasp and comprehend the scope of
every question that can arise in the administration of the
general government, both in respect to external or
international rights and duties, and also in respect to
those which pertain to the internal administration of
national authority. Every member should be thor-
oughly versed in the science of public and police law.
He should be qualified to determine all questions of
international law which are to be aided or modified by
the treaties he advises and ratifies. He shonld under-
stand the principles of political economy; for by his
judgment and vote the nation is to be prospered or
injured in all its fountains of wealth and prosperity.
The senator should bave no constituency but that

_ of the highest wisdom, the most prudent discretion, the

clearest insight and the most comprehensive judgment
of the state and nation. Such are the duties the consti-
tution imposes upon him, and consequently such should
be his qualifications. The founders of the general gov-
ernment, therefore, manifested great wisdom and fore-
sight when they provided for the election of senators by
the legislature of the state. By no other means could
they have secured the appropriate men to constitute the
highest deliberative body of the nation, qualified to
counsel the president, and take part with him in adjust-
ing the relations between the nation and foreign powers.

§ 304. While the principles of popular or democratic
governments require that the people should be poten-
tially present in the legislature, and that their voice
should be heard, and their rights respected in the
making of laws, their own well-being, and the welfare
of society requires that no one should have a local con-
stituency, who is selected to administer in departments
of the government where the duties of the depart-
ment will not consistently permit the influence of such
coustituency. Thus, the duties of the judicial office
admit of no popular influence ; they are the same, inde-
pendent of all constituencies. To be in sympathy with
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any on the subject of adjudication is a disqualification.
The judge on the bench should feel that he belongs
to the commonwealth as the dispenser of impartial
justice to all. The principles of democracy requiring
the potential presence of the people in the legislature to
secure the enactment of laws just to all, require the
absence of their influence on the bench, that impartial
justice may be administered to all. Therefore, it is
contrary to the nature of the judicial office, and to the
spirit in which its duties are to be performed, that
the ineumbent should feel himself the representative of
a constituency less numerous than the state at large.
Public interests, and public and private justice imper-
atively demand, that such method shall be adopted in
the selection of judges, as will secure the ablest, wisest
and best men for that office which the state ecan pro-
duce ; and experience proves that the larger and wiser
the constituency, the more competent and responsible
will be the representative. Commit the selection of
judges to ward politicians, and ward politicians will be
found on the bench. Commit their selection to the state
legislature, and no man can be appointed who, in char-
acter, ability and intelligence, is not a fair representative
of the same qualities in the legislature.

§ 305. Because the duties of the senatorial office
required in the senator qualifications of character and
ability, rather than those of a representative of a local
constituency, the number to be selected from each state
was determined with reference to the dignity and
character of the senate, and not with respeet to the
principles of popular representation.! Two from each

1 “Each state, whether more or less populous, appoints two senators—a
number which would have been inconvenient it the votes in the senate were
taken, as in the former congress, by states, when, if the delegates from a state
were equally divided, the vote of the state was lost; and which, of course,
reundered an uneven number greferable. But in the senate a numerical vote
is taken in all cases, and the division of opinion among those who represent
Earticular states has no influence on the general result. If the senate should

e equally divided, the casting vote is given to the vice-president, whose office
it is to preside in th
haps defensible on the principle of representing the people, which ought
always to be according to numbers; but it was the result of mutual concession
and compromise in which the populous states, enjoying the advantages of
pro%ortxonal numbers in the house of representatives, by which they were
enabled to control the interests of the smaller states, yielded as a compensa-
tion the principle of equality in this branch of the legislature, enjoying in
most respects equal, and in some respects greater powers. * * This composi-
tion of both houses is peculiar to our country, and has been found in practice
neither productive of schism nor deficient in energy. A perfect independence
of sentiment has been uniformly manifested by the members, and much
superiority to local interests and impressions particularly sought for in the
senate have always been found there.” (Rawle on the Constitution, pp.
82, 33.) It seems strange that any one should mistake the real ob{ect. for which
the senate of the Unifed States was established. Itis in no political or per-
sonal sense a representative body. It is representative only in the sense that
its members ought to be “ representative men,” in respect to talent, integrity,
intelligence and virtue, (Story’s Com., on Const.,  702.)

e senate. The equulity of states in this respect is not per-
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state gave them a body of twenty-six members, to be
presided over by the vice-president of the United States.
This secured to the government the services of an able
body of counselors, and tended to give to its adminis-
tration, dignity, and to secure confidence in its wisdom
and permanence. ‘It has not only been demonstrated
that the senate, in its actual organization, is well adapted
to the exigencies of the nation, but that it is a most im-
portant and valuable part of the system, and the real bal-
ance-wheel which adjusts and regulates its movements.”

§ 306. The number of senators should be sufficiently
large to insure that variety of knowledge, talent, expe-
rience and practical skill essential to the discharge of its
various duties. No human genius or industry is ade-
quate to all the vast concerns of government, if it be
not aided by the power and skill of numbers.? Num-
bers are also important to give to the body sufficient
firmness to resist the influence which the more popular
braneh will be solicitous to exert over them. Numbers,
in many cases, confer power; and what is of equal
importance, they present greater resistance to improper
influences. The senate being instituted as the conserv-:
ative power or balance-wheel in the government, seewns
admirably adapted to the end for which it was created.

§ 307. The duration of the senatorial term is also
favorable to the stability and dignity essential to that
body. From the classification of its members, one third
of their number retire every two years, and their places
are supplied with new members. It follows, therefore,
that two-thirds of their number will always have the
benefit of an experience, as members of that body,
varying from two to four years. This will preserve
great uniformity in its rules, familiarity with the routine
of its duties, and will secure accuracy and precision in
all its movements. Thus, while the senate is made a
perpetual body as a branch of the government, there
is a continual change in the members composing it.
There is a perpetual sameness in all that is essential to
the end for which it was created ; but there are changes
in its members, sufficient to keep them in mind of their
responsibilities to the nation, and such, also, as to
deprive them of motives to usurp and concentrate
authority in their own hands; yet its efficiency is not
weakened by the constant influx of new and inexpe-
rienced members. The system seems to be perfect in

1 Story’s Com. on Const., 706, :
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its adaptation to all the requirements of such a body,
connected with a popular government,

§ 308. The qualifications proposed for senators as dis-
tinguished from those of the representatives, consist in
a more advanced age, and a longer period of citizenship.
A senator must be at least thirty years of age, and must
have been a citizen of the United States nine years.
The propriety of these requirements is explained by the
nature of the senatorial trust; which, requiring greater
extent of information and stability of character, requires,
at the same time, that the senator should have reached
a period of life most likely to supply these advantages,
and which—participating immediately in transactions
with foreign nations —ought to be exercised by none
who are not thoroughly weaned from the prepossessions
and habits incident to foreign birth and education.!

§ 309. The vice-president of the United States is
ex officio president of the senate; but he has no voice
in their deliberations, and can vote only in case the
members present are equally divided. The senate are
authorized to choose their other officers, and, in the
absence of the vice-president, or while he shall be
engaged in exercising the office of president of the
United States, they are required to elect a president pro
tempore.! Each house is made the judge of the elec-
tions, returns and qualifications of its own members;
and a majority of each house eonstitutes a gunornm for
general business; though a less number may adjourn
from day to day; and also are authorized to compel the
attendance of members, under such penalties as they
may severally provide.

§ 310. The senate is a semi-judicial body-—not that
it can exercise judicial powers over subjects properly
belonging to the sphere of judicial administration —
but the power to try all impeachments against high
officials is, by the constitution, committed to its sole
exercise. In the exercise of that power it sits as a
high court, having authority to determine all questions
of law and fact involved in pronouncing the guilt or
innocence of the accused. When the president of the
United States is on trial, the chief-justice presides.
IFrom the composition of the senate, it is a fit and
appropriate tribunal to try and determine all questions
of law aund fact involved in the guilt of any public
officer of the United States; for among its members are

1 Federalist, 62,




THE LEGISLATURE—THE SENATE. 158

always to be found the ablest lawyers and jurists of the
nation. When trying an impeachment they are to be
upon oath or affirmation, combining the duties both
of the judge and jury, to hear and determine the law
and the facts touching the matters in hearing.

§ 311. The congress thus constituted is required to
assemble at least once in every year; and until congress
by law appoint a different day, that meeting is to take
place on the first Monday in December.! When thus
assembled, they are independent of each other in their
organization and the government of their respective
bodies ; but neither house during the session can adjourn
for a period more than three days, without the consent
of the other body ; nor can they adjourn to any other
place than that in which the two houses are setting.?

§ 312. Each house is not only a judge of the election
returns and qualifications of its members, but it may
determine the rules of its proceedings, punish its mem-
bers for disorderly behavior, and, with the concurrence
of two-thirds, expel a member. The necessity for the
existence and exercise of this power is founded on
the principle of self-preservation. The constitution
confers the power to punish in express terms, only for
offenses committed by its members. But the same
necessity requires its exetcise in respect to persons not
members ; arnd the supreme court of the United States
have held that the house have authority to arrest and
bring before it for punishment for contempt, other than
its members.®> This power to punish extends only to
imprisonment, which can continue no longer than the
authority which imprisons. The imprisonment neces-
sarily terminates with the adjournment or disselution

of congress.*

1 Art. 1,24, Const, U. 8. 2Id., art. 1, 2 5.

3 In Anderson v. Dunn (6 Wheat., 204), the supreme court of the United States
held that, “To an action of trespass against the sergeant-at-arms of the house
of representatives of the United States, for an assault and battery and false
imprisonment, it is a legal justification and bar to plead that a congress was
held and sitting during the period of the trespass complained of, and that the
house of representatives had resolved that the Elaintiﬁ' had been guilty of a
breach of the privileges of the house, and of a i%h contempt of the dignity
and authority of the same, and had ordered that t
warrant to the sergeant-at-arms, commanding him to take the plaintiff into
custody wherever found, and to have him before the said house to answer to
the said charge ; and that the speaker did accordingly issue such a warrant,
reciting the said resolution and order, and commanding the sergeant-at-arms
to take the plaintiff into custody, &e., and delivered the said warrant to the
sald defendant. By virtue of which warrant the defendant arrested the plaint-
iff, and conveyed him to the bar of the house, where he was heard in his
defense to.uchlnﬁ the matter of the said charge, and the examination being
adjourned from day to day, and the house hav ng ordered the plaintiff to be
detained in custody he was accordingly detained by the defendant until he
was finally adjudged to be guilty, and convicted of the charge aforesaid, and
ordered to be forthwith brought to the bar and reprimanded by the speaker
and discharged from custody, and after being thus reprimanded was actually
discharged from the arrest and custody aforesaid.”

4 1 Kent's Com.,, 236 and note.

20

e speaker should issue his
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§ 313. The times, places, and manner of holding
elections for senafors and representatives are to be
prescribed in each state by the legislature thereof ; .but
the congress may at any time, by law, make or alter
such regulations, except as to the place of choosing
senators.! This provision of the constitution gives to
the general government full power to provide for main-
taining itself in both branches of the legislature, should
a state be disposed to subvert its constitutional exist-
ence. Congress could by law provide for the election
of members to the house of representatives, by fixing
upon the time and place for holding the election, and by
prescribing the manner of holding the same; and could
make all laws necessary and proper for such purpose.
It could also, if necessary, determine by law the time
and manner of electing the senator; and could, by
law, require the legislature of a state to come together
and elect a senator in accordance therewith ; and they
could make all laws necessary and proper to compel a
compliance with such requirement? The eonstitution
has imposed a duty upon the legislatures of the several
states, and made it supremely Dbinding upon them.
They are required by the same constitution to take an
oath of office to perform that duty; and without taking
that oath they cannot qualify as members. Should the
members refuse to perform this duty as required by
the constitution and the laws of congress in respect
thereto, there is a supreme judiciary to apply the law,
and a supreme executive to enforce its mandate.

§ 314. Each house is required to keep a journal of its
proceedings, and from time to time to publish the same,
excepting such parts as may, in their judgment, require
secrecy. The object of this requirement, in part, at
least, is to give the people an opportunity of examining
particularly into the official conduct of the members of
the congress, with a view of holding them to a strict
accountability, and to enable the constituent and nation
to know the position and action of each member upon
every important measure. A provision for entering the
yeas and nays of the members upon the journal at
the desire of one-fifth of the persons present, is also
inserted in the constitution.?

§ 315. The senators and representatives are to receive
a compensation for their services, to be ascertained by

1 Art. 1, 24, Const, U. 8, 2 Rawle on the Constitution, p. 42,
s Art. 1, 25, Const. U, 8,
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law, and paid out of the treasury of the United States.
Except for treason, felony and a breach of the peace,
they are privileged from arrest during their attendance
at the session of their respective houses, and also in
going to and returning from the same. Nor are they
to be called in question in any other place for any speech
or debate in either house. During the continuance of
the official term of either the senator or representative,
they may not be appointed to any civil office under the
authority of the United States, which shall have been cre-
ated, or the emoluments of which shall have been
increased during such time; and no person holding any
office under the United States can be a member of either
house during its continuance.!

CHAPTER IX.
LEGISLATIVE POWERS AND DUTIES.

§ 316. AwLL legislative powers granted to the general
government are vested in congress, and it is authorized
to make all laws necessary and proper for carrying into
execution all the powers vested by the constitution in
the government of the United States, or in any depart-
ment or officer thereof. The constitution has, in the
most general terms, instituted the several departments
of the government, and given guides to the proper
administration thereof. It has vested it with powers to
exercise all the functions of government over certain
specified subjects. But it requires the legislation of
congress to define and determine the mode of its action,
and the details of its administration; so that practically
every department and officer of the government, in the
exercise of the powers committed to either, are under
the direction and control of congress. 'The constitution
vests in a president of the United States the executive
powers of the government; and points out in general
terms the manner of his election, and induction into
office. But it is necessary for congress to regulate and
determine the mode of executive administration. The
constitution vests the judicial power of the United
States in one supreme court, and in such inferior courts
as congress from time to time may ordain and establish.
But the organization of the supreme court in all its

x Art. 1,2 6, Const, U. 8,
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details, is necessarily the subject of legislation, and
consequently these details are to be determined by con-
gress. All the several departments of the government
are to be administered according to law; and the laws
of their administration are to be determined by congress.
This necessity imposes upon the legislative department
the supervision of all the others; and, although it is the
constitutional duty of the president to see that the laws
are executed, it is the duty of congress to see that he
has the necessary means, and that he performs his con-
stitutional duty.

§ 317. The legislative department of a government,
more than any other, eminently represents the sover-
eignty of the people. It is necessarily required to be
present by its laws, in every other department, and to
provide for the faithful and just administration of the
duties thereof. It stands in the place of the people, and
must have their wisdom and unlimited discretion, in
respect to all subjects committed to its jurisdiction. It
must be a department with Argus eyes, seeing the
relations, dependencies, influences, and needs of society
in all its parts; it must have wisdom to discover the
laws necessary to regulate and harmonize the jarring
and discordant elements; and discretion to adapt means
to that end. The true mission of the legislator is to
discover the natural laws incident to every condition
and relation which can exist in society; and to devise
means by which such laws can have just sway without
interruption. For every individual being, as well as
every atom of matter, is the subject of natural law, and
can be regulated and controlled harmoniously only in
accordance with such laws. The Infinite Father and
Divine Architect of the universe is omnipresent in
every department of existence by the omnipotence of
his power, in the operations of these natural and neces-
sary laws, and the highest good of all requires that
these natural laws should be nnderstood and observed.
Hence, the wise legislator, if he would regulate by law
the commerce and trade of society, will first ascertain the
natural laws pertaining to commerce and trade, and
then adapt his legislation thereto; and thus it is in
respect to every branch of 1ndustry and every depart-
ment of business.

§ 318. The legislative department of government is
necessarily intrusted with the exercise of a larger dis-
cretion than any other. It is impossible to foresee the
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powers which it may become necessary for the govern-
ment to exercise to preserve itself and the society over
whose interests it presides. For these reasons the legis-
lative departinent should be connected immediately with
the people, and should be in constant ecommunication
with them. One branch, at least, should take its mem-
bers from every district in the state or nation, that the
observation, information, interest and discretion of
the people may be present in the legislature to suggest,
urge and act for the particular occasion. There are
certain rights of the individual and public which should
be so guarded by constitutional bulwarks that even the
legislature cannot invade them. There are certain
fundamental principles so essential to the welfare of the
individual and the well-being of society, that even
the people themselves should be deemed incapable of
disregarding them. The jurisdiction of each depart-
ment of the government should be well detined — that
of the legislature as well as of the others. Buat within
its assigned sphere or jurisdiction, and in respect to
proper subjects of legislative control or direction, it
should be permitted to exercise large discretion. Where
vested rights are not infringed, where fundamental
principles are not endangered, and especially where the
common welfare demands legislative action, there
the maxim, selus reipublice est suprema lex, applies,
and the legislature will be required to exercise all
necessary discretion within the limits of its assigned
jurisdiction. Its paramount duaty is to see that the
commonwealth sustaing no detriment, if it be within
the reasonable scope of its authority to prevent it by
proper legislation. The reason why the legislative
department of government should be permitted to
exercise such large discretion, is founded in the neces-
sity of the case; and that is, it cannot perform the
-necessary duties of its office in providing for the com-
mon security and general welfare of the people without
the exercise of a liberal discretion.

§ 319. The reasons requiring the exercise of a broad
discretion by the legislative department of government
in administering within the sphere of its jurisdiction,
do not apply to other departments. In general, the
judiciary department is not called upon to act until
the legislature has acted. It is not called upon to
interpret and apply the law, until the legislature have
enacted the law to be applied. In fact the judiciary
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‘cannot exist or act until created by legislative action
and direction. The duty of the judge is limited to
ascertaining the law as it exists, and applying it to the
facts - as aseewamed in each particular case; while
the duty of the legislator requires him to ascertain
what laws are necessary for the welfare of individuals,
and the well-being of society, and to enact them in
suitable form. The executive department like the
judiciary, has less occasion to exercise a large discre-
tion, than the legislative. In general, its duties are all
regulated and defined by law, so that there is little left
to executive discretion. Its duties begin when the
legislature or judiciary have completed theirs. When
required to execute an order, judgment or decree of the
court, the necessary directions are given by the legis-
lature or the court, or by both. When required to
execute the provisions of a statute without the inter-
position of a court, the manner of its execution is
pointed out and determined by law. But the legislature
has no power or department to go before and prepare
its way, and make its paths straight. Hence, it must
always be very near the people, to learn from them and
their needs, the interpretation of its duties and powers
within the general limits assigned by the constitution.

§ 320. From this ever-present necessity of liberal
discretionary powers in the legislative department, has
arisen the doctrine of the absolute supremacy of the
legislature over all other departments of government,
and, indeed, over all other authority. Says Sir EDWARD
Coxg, ¢ the power and jurisdiction of parliament” —
the legislative department—‘is so transcendant that
it canuot be confined, either for causes or persons, with-
in any bounds. It hath sovereign and uncontrollable
authority in the makiung, conﬁrming, enlarging, restrain-
ing, abrogating, repealing, reviving and expounding of
laws, concerning matters of all possible denominations,
ecclesiastical or temporary, civil, military, maritime or
criminal, this being the place where absolute despotic
power, which must in all governments reside somewhere,
is intrusted by the constitution of these kingdoms. All
mischief and grievances, operations and remedies that
transcend the ordinary couvse of the laws, are within
the reach of this extraordinary tribunal. It can regu-
late or new-model the succession to the crown, as was
done in the reign of Henry VIII and William III. It
can alter the established religion of the land, as was
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done in a variety of instances in the reign of Henry
VIII and his three children. It can change and create
afresh the constitution of the kingdom and of parlia-
ment themselves, as was done by the act of union, and
the several statutes for triennial and septennial elections.
It can, in short, do everything that is not naturally
impossible, and, therefore, some have not scrupled to call
its power by a figure rather too bold, the omnipotence
of parliament. True it is, that what the parliament
doth, no authority upon earth can undo ; so that it is a
matter most essential to the liberties of this kingdom,
that such members be delegated to this important trust,
as are most eminent for their probity, their fortitude
and their knowledge.” ?

§ 321. The authority ascribed by Lord CokEe to par-
liament, as the depositary of absolute power for purposes
of legislation, according to the American theory, belongs
to the people in their original or national sovereignty, to
be exercised by them or by those to whom they have
delegated the authority to exercise it. The people as a
nation being sovereign and independent of all other
earthly authority, can, if they will, exercise the absolute
authority ascribed to parliament. They are above con-
stitutions, and what they do no other authority on earth
can undo, while they continune as a sovereign nation.
They can ordain and establish constitutions of govern-
ment ; and they can revoke them at pleasure. They
can set up constitutional barriers to the exercise of
legislative authority over particular subjects, and they
can remove them at pleasure. In the language just
cited, they have * sovereign and uncontrollable author-
ity in the making, confirming, enlarging, restraiving,
abrogating, repealing, reviving and expounding of laws
concerning matters of all possible denominations,
ecclesiastical or temporal, civil, military, maritime or
criminal.”

§ 322. It is not claimed that the general government
possesses this absolute and uncontrollable authority
concerning matters of all possible denominations. On
the contrary, the general government can exercise
authority over no subject not expressly or by implica-
tion, committed to its jurisdiction. But over subjects,
committed to its jurisdiction, it has the absolute
authority to legislate aseribed to parliament ; that is, it
has the authority of the people, and the discretion and

1 Black, Com.,, pp. 160, 161; 4 Coke Inst., 86.
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power of the people to require and do whatever the
people themselves counld require and do in the premises.
The counstitution enumerates in general terms, the pow-
ers of congress over certain subjects; and leaves to it
the most unlimited discretion as to the manner of exer-
cising those powers within the meaning of the terms
“ pecessary ’ and ¢ proper;” and, lest there should be
any doubt as to the right of congress to exercise implied
powers wherever and whenever they may be necessary
and proper to the discharge of duties imposed, or the
execution of express powers given, it provides expressly
for their exercise. Congress, then, in the exercise of
the duties and powers imposed and conferred by the
constitution, is as absolute in its authority and discre-
tion as are the people themselves; subject only to such
restrictions and limitations as are contained in the con-
stitution.

§ 323. In the institution of the general government,
the people assigned to it the subjects of its particular
jurisdiction, and left to it the exercise of their author-
ity and discretion in legislating upon those subjects,
restrained, however, by certain important prohibitions
contained in the constitution ; which are, that in the
exercise of legislative authority, congress should make
no law rvespecting an establishmeunt of religion, or
prohibiting the free exercise thereot; or abridging
the freedom of speech, or of the press; or the right
of the people peaceably to assemble and to petition
the government for a redress of grievances. That the
right of the people to keep and bear arms should not
be infringed. That no soldier in time of peace, should be
quartered in any house without the consent of the owner,
nor in time of war, except in a manuer to be prescribed
by law. That the right ot the people to be secure in
their persons, houses, papers, and effects, against unrea-
sonable searches and seizures, should not be violated.
That no warrants should issue but upon probable cause
supported by oath or affirmation, particularly deseribing
the place to be searched, and the person or thing to be
seized. That no person should be held to answer for a
capital or otherwise infamous crime, unless on present-
ment or indictment of a grand jury, except in cases
arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger;
nor should any person be subject for the same offense
to be twice put in jeopardy of life or limb, nor compelled
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in any criminal case, to be a witness against himself,
nor be deprived of life, liberty, or property, without due
process of law; nor should private property be taken for
public use without just compensation. That in all
criminal prosecutions; the accused should enjoy the right
to a speedy and public trial, by an impartial jury of the
state or district wherein the crime was committed, which
district should have been previously ascertained by law ;
and to be informed of the nature and cause of the accu-
sation ; to be confronted with the witnesses against
him; to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of counsel
for bis defense. That the right of trial by jury should
be preserved in suits at common law, when the value
in controversy should exceed twenty dollars, and that
no fact tried by jury should be reéxamined in any court
of the United States, otherwise, than according to thé
rules of common law. That excessive bail should not
be required, nor excessive fines be imposed, or cruel
and unusual punishment be inflicted. That the privi-
lege of the writ of habeas corpus shall not be suspended,
except where in cdses of rebellion or invasion the public
safety might require it; that no bill of attainder or
ex post facto law should be passed; no capitation or other
direct tax should be laid, unless, in proportion to the
census or enumeration therein required; that no tax or
duty should be laid on any article exported from any
state ; that no preference should be given by any regu-
lation of commerce or revenue to the ports of one state
over those of another ; nor should vessels bound to or
from one state be obliged to enter, clear or pay duties
in another; that no money should be drawn from the
treasury but in consequence of appropriations made by
law ; that no title of nobility should be granted, &ec.
Subject to these restrictions and prohibitions, congress
has all the authority and discretion of the people to
legislate upon subjects committed to its jurisdiction,
which in spirit, embraces every subject essential to
national existence, safety and welfare.

§ 324. There is no danger to the public welfare to be
apprehended from an abuse of this legislative authority
‘committed to the congress—because, virtually, it is the
exercise of the authority of the people themselves by
their immediate representdtives, fresh from their pres-
ence, and instructed as to their dugy. It is not to be
overlooked that the house of representatives is composed

21
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of members coming from every district in the nation,
by the expressed suffrage of the people, renewed every
two years, and yearly instrueted in the wishes and needs
of their particular constitueney : so that the people are
as fully represented in congress, and are as potentially
present there to legislate upon the subjects committed
to the- jurisdisdiction of the general government, as
they were in the conventions which framed and adopted
the national constitution. To object to the exercise of
a liberal discretion by congress, in legislating for the
nation, is, virtually, to object to its exercise by the peo-
ple themselves.

§ 325. In making laws the senate and house of repre-
sentatives possess equal authority. Iach can originate
bills, except as to revenue bills. The constitution pro-
vides that all bills for raising revenue shall originate in
the house of representatives; but the senate may pro-
pose or concur with amendments, as on other bills.!
There can be little question as to the kind of bills to
which reference is here made. They are bills to levy
taxes upon the people; and not such bills as may result
incidentally in creating a revenue. It cannot be sup-
posed that a bill to provide for the sale of the public
lands, or to sell public stocks, or to establish a post-
office or a post road is included in this prohibition,
although as a result, money may thereby come into the
public treasury.

326. Such being the meaning of the expression,
“all bills for raising revenue,” the reason is obvious
why they should originate in that branch of the legis-
lature in which the people are fully represented. The
constitution is framed upon the hypothesis, that the
people are imminently present in the house of rep-
resentatives. That all occupations, professions and
interests have their guardians and advocates there.
That the needs, impulses and demands of every district
in the nation are fully represented. If a revenue is to
be raised by a levy upon the industry of the nation, who
can know so well how to equalize the burden as the
representatives of the people, coming from every dis-
trict, and familiar with every interest? Who will feel
so immediately the responsibilities to be assumed in
levying a tax upon the industry and property of the
people, and will be able to indicate so perfectly the effect
of any proposed measure upon the branch of industry

1 Att. 1,27, cl. 1, Const, U. 8.
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he represents, as the immediate representative of the
people? If the burden is to be imposed upon the peo-
ple, they are the proper ones to say how much, and
how it shall be imposed. For reasons similar to these,
the British house of commons had the right and privi-
lege that all grants of subsidies and parliamentary aids
should begin in their house. The reason assigned was,
that the supplies are raised upon the body of the people,
and, therefore, it was proper that they alone should have
the right of taxing themselves.!

§ 327. Although the senate cannot originate a revenue
bill, it can propose and concur in amendments. There
are reasons why the senate should participate in matur-
ing these, as well as other bills. They, too, are citizens
of the states and nation; and are equally with the people
interested in all revenue bills. Being elected by the
state legislatures, they have no popular constituency.
Holding their office for the term of six years, they
are not so familiar with the mass of the people, and do
not feel so immediately their responsibilities to them.
Therefore, they cannot be supposed to be so intimately
and personally connected with every local district, or so
well acquainted with local interests as the immediate
representatives of these interests and districts. For
these reasons, the senators are not as well qualified to
suggest all the details of a tax bill which is to bear
equally upon all the localities of the nation. They are
not so familiar with all the interests to be reached, and
the particular burdens to be increased here or lessened
there. But while they are not qualified for the details
of such a bill, they are eminently qualified to discuss
the general principles to be observed in framing it; and,
being themselves a part of the people who are to bear
the burden to be imposed, it is wisdom to permit, and
it is their just right to be permitted, to participate in
maturing such bill, by suggesting and concurring in
amendments thereto.

§ 328. Although all legislative power, granted to the
general government is, by the constitution, vested in
congress, yet. before a bill ean become a law, after it has
passed both houses of congress, it must be presented to
the president for his approval and signature. If he
approve of it he signs it, and it becomes law. If he do
not approve if, he returns it with his objections to the
house in which it originated. The objections of the presi-

1 1 Black. Com., 169,
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dent are then required to be entered at large upon their
journal, and they proceed to reconsider the bill. If,
after such reconsideration, two-thirds of the house agree
to pass the bill notwithstanding the president’s veto, it
is then sent, together with the objections, to the other
house by which it is required to be reconsidered. Then,
if approved by two-thirds of that house also, it becomes
law, notwithstanding the president’s veto. In these
cases the votes of both houses are required to be by
yeas and nays, and the names of the members voting
for or against the bill are required to be entered on
the journal of each house respectively. The president
has ten days to examine any bill before he is required
to return it. If he should not return a bill within ten
days, Sundays excepted, after it has been presented for
his approval, it becomes a law, the same as if approved
and signed by him. But, if congress should adjourn,
thereby preventing the return of such bill within ten
days, it would not become law.!

§ 329. There are two principal reasons assigned why
this qualified veto power should be conferred on the
president of the United States, requiring after its exer-
cise, a two-third vote of each of the houses of congress
before the proposed measure can become law. The
first reason assigned is, that there is danger to be
apprehended from the encroachments of the legisla-
tive department upon the executive; and, therefore,
this qualified negative is necessary to enable the presi-
dent to protect his office in the discharge of its executive
duties. The second reason assigned is, that the rights
of the people will be more perfectly secured by intrusting
the exercise of this power to the president than they
would otherwise be, by permitting congress by a majority
vote to determine what measures shall become law. The
first theory of the existence and exercise of the veto
power is taken from the British constitution and govern-
ment, and has its origin and continuance in the peculiar
theory and practice of monarchical governments.

§ 330. The theory and structure "of, the government
of the United States is so pecullarly its own, that it
requires reasons peculiarly its own to explain or justify
such provisions. The reasons why the king of England
should possess an absolute veto power over the pro-
posed laws of parliament, have not even a qualified
application to the general government of the United

1 Art. 1,27, cl, 2, Const. U, 8.



LEGISLATIVE POWERS AND DUTIES. 165

States, ordained, established and administered by the
people themselves. In England the king is an essential
branch of the legislative department, and is neither
elected by, nor responsible to the people. The law
ascribes to him the attribute of sovereignty or pre-
eminence. He is said to have imperial dignity; and
in charters before the conquest he is frequently styled
basileus and vmperator, the titles respectively assumed
by the emperors of the east and west.! His realm is
declared to be an empire, and his crown imperial, by
many acts of parliament. He is declared to be the
supreme head of the realm in matters both civil and
ecclesiastical, and, of consequence, inferior to no man
upon earth, dependent on no man, accountable to no
man. ‘Under every monarchical establishment, it is
necessary to distinguish the prince from his subjects,
not only by the outward pomp and decorations of
majesty, but also by ascribing to him certain qualities
as inherent in his royal capacity, distinet from, and
superior to those of any other individual in the nation.
For, though a philosophical mind will consider the
royal person merely as one man appointed by mutual
consent to preside over many others, and will pay him
that reverence and duty which the prineiples of society
demand ; yet the mass of mankind will be apt to grow
insolent and refractory, if taught to consider their prince
as a man of no greater perfection than themselves. The
law, therefore, ascribes to the king, in his high political
character, not only large powers and emoluments which
form his prerogative and revenue, but likewise certain
attributes of a great and transcendent nature ; by which
the people are led to consider him in the light of a
superior being, and to pay him that awful respect
which may enable him with greater ease to carry on
the business of government.”?

§ 331. Beside this attribute of sovereignty, the law
also ascribes to the king, in his political capacity, abso-
lute perfection. The king can do no wrong; that is,
whatever is exceptionable in the conduct of public
affairs, is not to be imputed to the king, nor is he answer-
able for it personally to his people; for this doctrine
would totally destroy that constitutional independence
of the crown which is necessary for the balance of

1 “ Rex est vicarius et minister Dei in terra; omnis quidem sub eo est, et ipse sub
nullo, nisi tanfum sub Deo. Bracton, L. 1, c.8.

21 Bl. Com., 241,
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power in the British constitution. It also means that
the prerogative of the crown extends not to any injury ;
it is created for the benefit of the people, and, thege-
fore, cannot be exerted to their prejudice.* The inviola-
bility of the king is essentially necessary to the free
exercise of those high prerogatives which are vested in
him ; not for his own private splendor and gratification
merely, but for the security and preservation of the real
happiness and liberty of his subjects” The king is not
only incapable of doing wrong, but even of thinking
wrong ; he can never mean to do an improper thing; in
him is no folly or weakness; for the law will not cast
an imputation on that magistrate whom it intrusts with
the executive power, as if he were capable of intention-
ally disregarding his trust; but it attributes to mere
imposition those little inadvertencies, which if charged
on the prince, might lessen him in the eyes of his
subjects.

§ 332. Another attribute of the king’s majesty is his
perpetuity. The king never dies. His personal death
is called a demise; which merely signifies the transfer
of the royal character, prerogatives and imperial dig-
nity to his regal heir, who is, eo instanti, king, to all
intents and purposes. These royal prerogatives invest
the king, thus considered in his kingly capacity, as all-
perfect and immortal, with such authorities and powers
as constitute the executive department of the British
government. This department is distinet from and
independent of the legislative; and is not responsible
to the people for its existence or continuance. Accord-
ing to the theory of the British constitution, the execu-
tive powers are placed in the single hand of the king,
for the sake of unanimity, strength and dispatch. That
if these powers were placed in many hands they would
be subject to many wills; that many wills being dis-
united and drawing different ways, would create weak-
ness in a government ; and to unite them and reduce
them to one, would be a work of more delay than the
exigencies of state will afford. That, therefore, the
king is not only the chief, but properly the sole magis-
trate of the nation; all others acting by commission
from, and in due subordination to him. These preroga-
tives and powers, which belong to the king as the
political head of the nation, are treated as individually

1Bl Com., 246.
8 Christian’s note to 1 Bl, Com., 247,
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and personally his; because the mass are deemed to be
incapable af distinguishing between his individual and
political character. Thus, according to the theory of
the British constitution, the executive powers of the
nation are vested in the king alone; who is supreme,
who is perfect, and who never dies. And, although
theoretically and philosophically, these attributes only
pertain to the office, practically, they attach to the per-
son of the king, and become his personal attributes,
authority and powers. In theory, he reigns by divine
right ; Dei gratia, not populi gratia; and such, also, is
the theory of his responsibilities —mnot to the people,
but to God alone. The government is his, the people
are his subjects; the regal style is, “my kingdom,”
“my realm,” * my subjects,” ete.

§ 333. The king, according to the British constitution,
being thus the immortal and perfect head of the nation,
and the sole executive of its authority and power, is
necessarily constituted a branch of the legislature of
the realm. Laws can be made and repealed only by
his authority. The powers of parliament are but a
limitation of those of the king, imposed as a check to
the despotic exercise of the royal will. 1t is true the
king can make no new law without the consent of par-
liament; but it is equally true that parliament can
repeal no existing law without the consent of the king.
His royal prerogatives and powers are his own, and he
can wrap them around his royal person as a garment,
and defy the constitutional powers of the British gov-
ernment to disrobe him. The king is made a branch
of the legislature, according to the British theory, for
the purpose of preserving the balance between the
executive and legislative departments of the govern-
ment. The total union of the two departments, it is
said, would be productive of tyranny; the total dis-
junction of them would, in the end, produce the same
result. The legislative would soon become tyrannical,
by making continual encroachments, and gradually
assuming to itself the rights of the executive power.
Thus, the long parliament of Charles I, while it acted
in a constitutional maunner with the royal concurrence,
redressed many heavy grievances, and established many
salutary laws. But when the two houses assumed the
power of legislation in exclusion of the royal authority,
they soon after, likewise, assumed the reigns of adminis-
tration, and in consequence of these united powers
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overturned both church and state, and established a
worse oppression than any they pretended to remedy.
To hinder, therefore, any such encroachments, the king
is himself a part of parliament; and as this is the
reason of his being so, very properly, therefore, the share
of legislation, which the British constitution has placed
in the crown, consists in the power of re¢jecting, rather
than in resolving, this being sufficient to answer the end
proposed.! .

§ 334. Here is the principle and the philosophy of the
veto power as it exists in the British constitution. But
neither the principle or philosophy have any possible
application to the American governments. According
to the theory of monarchy, the monareh is possessed of
all political authority and power in divine right. But
practically in the progress of governments, the lords or
chief men found it necessary to have some check upon
the arbitrary will and power of the monarch; and a
parliament of the chief men was instituted for that
purpose, which could not make laws, but which could
demand a voice in the making of them. Ultimately,
the people found it necessary to have some check upon
both monarclr and lords; and the commons were insti-
tuted as a part of the legislature. The commons could
not make laws, neither could the commons and lords
together make them. They were instituted as a check
upon the absolute authority of the monarch. They
could propose the form and substance of a law as a sort
of petition to the king, and he could say, in virtue of
his sovereignty, yes or no, and it became a law or not
accordingly. The American theory is quite the opposite
of this. The people are sovereign, and the president
subject. The prerogatives belong to the nation, not to
their servants. The commons, aided by their peers in
the nation, constitute the law-giving power in America.
The legislative department is created by the people, and
the members thereof are continually coming from,
and returning to the people, taking their authority in
virtue of the office conferred, as a public trust, to be
exercised for the benefit of, and to be restored back, to
them. Thus, the office of legislation here is not exer-
cised by permanent incumbents, like the lords and king
of England, and hence there is no temptation on the
part of those administering for the time being to nsurp
the powers of government, and absorb all authority in

t1 Bl Com., 154,
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the legislative department, to be used by their successors
to oppress the people of whom they will then be a
portion. It is true the executive office is permanent;
but the incumbent is elected by the people for four
years. Unlike the king, the president can do wrong,
and may die. Consequently the executive incumbent is
not permanent. The people have the authority to
designate, once in four years, who shall administer in
that department. The reasons assigned why the king
should exercise the veto power in England have no
application here. In this country, the executive needs
no protection against the encroachments of legislative
authority. All are equally interested. in having the
proper balance preserved, and they have the power to
compel its preservation without the veto power of a
president.

§ 335. The second reason for intrusting the president
of the United States with a qualified veto power is, that
the rights of the people are more perfectly secured
by the exercise of this power, than they otherwise
would be if a mere majority of the two houses of con-
gress were to determine what proposed measures should
be law. This second reason has its basis in the assump-
tion that the president may more perfectly comprehend
the duties of a legislator upon a given question, or
may better understand the rights and interests of the
people, than their more immediate representatives; or
the combined wisdom of the representative men of the
nation, who are placed in the senate to examine and
Jjudgze of the fitness and propriety of any proposed law ;
or upon the hypothesis that the president is less liable
to improper influences than a majority of each of the
two houses. Upon the soundness of these two latter
propositions rests the propriety of this constitutional
provision, giving a qualified veto power to the president
of the United States. It is to be observed that the
effect of this provision is merely to require that a
measure shall receive the sanction of two-thirds of the
members of each house of congress, instead of a mere
majority when the objections of the president are not
interposed.!

1 Thig qualified negative of the ipresident: upon the formation of laws, i
theoretically, at least, some additional security against the passage of
improper laws, throufh prejudice or want of due reflection; but it was prin-
cipally intended to give to the president a constitutional weapon to defend
the executive department against the usurpations of the legislative power.
(1 Kent Com., 240). This qualified negative of the president upon the acts and

22
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§ 336. It is to be remembered that the exercise of
this power on the part of the president is liable to
abuse. Whatever may be the theory of the exalted
position and superior character of a president of the
United States, the fact practically is, and ever has been,
that the legislatures of the several states have uniformly
placed in the United States senate learned, talented and
patriotic men, who are every way as well qualified to
discharge the presidential duties as the incumbent of
that office; and it is safe to affirm that every presi-
dential incumbent, from the organization of the general
government to the present, might have found in the
senate of the United States, senators from whom it
would be as appropriate to take advice as to give
it, respecting senatorial duties. It isexceedingly improb-
able that the many learned and patriotic men of congress
would be more liable to commit errors in respect to
measures of public importance, than the single incum-
bent of the presidential office. But since there is a
possibility of such error on the part of the congress,
which may be corrected at the suggestion of the presi-
dent, the power to require a reconsideration of the sub-
ject, and a two-third vote of the two houses respectively,
is wisely committed to the president, if he prove worthy
of the trust. A wise, discreet and prudent president
will very seldom exercise that power. The case must
be one where the error of congress is patent, and where
the public welfare imperatively demands interposition.
But in the hands of a partisan incumbent, or a president

resolutions of the two houses of the legislature, 18 justified in the Federalist
(No. 73), as follows: “The propensity of the legislative department to intrude
ulpon the rights and absorb the powers of the other departments, has been
already more than once suggested; the insufficiency of a mere parchment
delineation of the boundaries of each has also been remarked upon and the
necessity of furnishing each with constitutional arms for its own defense has
been inferred and proved. From these clear and indubitable prineciples,
results the gropriety of a negative either absolute or qualified in the execu-
tive, upon the acts of the legislative branches.” See also the remarks of Judge
Story to the same effect. (Story on Const,, 2 884). With proper deference to the
olll)inions of these learned men, I must say there no where appears in any of
their arguments the assertion of any principle, or reference to any facts
sustaining their positions, when applied to the theory and structure of the
American government. The congress is always composed of a changing body
of individuals. It seldom happens that in the house a majority of the old
members are continued through more than one succeeding term. They are
citizens of the states and nation, and are interested in preserving the exact
balance of gower between the several departments. Their continuance in
congress is brief, and they become private citizens again. Now, it is obvious
that a legislative body of men thus constituted can have no motive to invade
the other departments, and assume executive powers. To do so would be
putting weapons into the hands of their successors to injure and (g)press
themselves after their tenure of office had expired. Reference to the British
constitution, and the practical operations of the British government, have no
possible application in this country. To apply the British theory of govern-
ment to our own, the president and senate should propose the laws, giving to
the people, as represented in the house, the absolute negative possessed by the
king. For according to the monarchical theory, the parliament is a limita-~
tion upon the sovereignty of the king, &c. (See dnte, §3 320-333, inclusive),

R |
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- with an ideal policy of his own, one to which he commits
all his power and patronage, this qualified veto is a
mischievous and dangerous power, and it may well be
questioned if the public interest has not suffered more
than has been gained by its exercise.

CHAPTER X.
THE EXPRESS POWERS OF CONGRESS.

§ 337. THE eighth section of the first article of the
constitution provides, that ¢the congress shall have
power to lay and collect taxes, duties, imposts and
excises, to pay the debts and provide for the common
defense and general welfare of the United States;”” but
that “all duties, imposts and excises, shall be uniform
throughout the United States.” There has been much
discussion as to the precise signification of this clause,
whether it should be understood that congress had the
power to lay and collect taxes, &c., in order that it
might pay the debts and provide for the common
defense and general welfare of the nation; or, whether
there were two distinet and substantial powers given,
consisting, first, of the power to create the revenue;
and second, of the power to provide for the common
defense and general welfare. It is immaterial which
construction is given to the clause, so far as the extent
of the expressed and implied powers thereby granted is
concerned. The general government was instituted
expressly for the purpose, among other things, of pro-
viding for the common defense, and promoting the
general welfare of the nation; and this clause, at least,
affirms, that the general government shall have power to
raise the means by taxes, duties, imposts and excises,
to accomplish that purpose. Here is a specific adapta-
tion of a means to an end. ‘Who, then, can deny that
the end sought is within the scope of the powers of the
government ; and, that it is the will of the people that
all power, necessary and proper for the accomplishment
of that end, shall be exercised? It is, consequently,
immaterial whether the clause be read, that congress
shall have power to lay and collect taxes, &c., for the
purpose of enabling it to pay the debts and provide for
the common defense and general welfare of the nation ;
or, that eongress shall have the power to lay and collect
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taxes; and also, to pay debts and provide for the com-
mon welfare. The people, in the institution of the
general government, made it the duty of the govern-
ment to secure that end; and charged congress, as the
legislative body of the nation, to provide, by law,
the means necessary and proper for such purpose.
Having the authority, they signified the intention; and
hence, the general government has the requisite power.
§ 338. The advocates of the different constructions
which have been given to this clause, attached special
importance to the one or to the other, as affecting
materially the power therein granted.! The one, that
the power to lay and collect taxes, &c., is limited to the
specific objects named, to wit, to pay debts and provide
for the common defense and general welfare. That this
limitation is secured, if the law be construed as giving
but one substantial power; that is, the power to raise a
revenue for the purpose specified; but that the power
to lay and collect taxes, &c., is unlimited, unless the
latter part of the clause be construed as a limitation
upon the former, &c. On the other hand, the advocates
of the construction, which makes the eclause contain
grants of two substantial powers, to wit, the power to
raise the revenue, and the power to pay debts and
provide for the common defense and general welfare,
insist that, by such construction, our government is
vested with unlimited power to provide for the defense
and welfare of the nation, which it would lack but for
such grant. But reflection, will satisfy any one that
there is little to be gained or lost, to the powers of
1¢“Po the words, * to lay and collect taxes, duties, imposts and excises,’ con-
stitute a distinct and substantial power; and the words, ‘to pay the debts and
provide for the common defense and general welfare of the United States,”
constitute another distinet and substantial power? Or, are the latter words
connected with the former, 80 as to constitute a gualification npon them?"*
This has been a topic of political controversy; and has furnished abundant
material for popular declamation and alarm, If the former be the true inter-
pretation, then it is obvious, that under the generality of the words, * to provide
for the common defense and general welfare,”” the government of the United
States is, in reality, a government of general and unlimited powers, notwith-
standing the subsequent enumeration of specific powers; if the latter be the
true construction, then the power of taxation only is given by the clause, and
it ig limited to ob&'ects of a national character, ‘‘to pay the debts and provide
for the common defense and general welfare,” (SStory’s Com. on Const. U. S,,
35907 ; see also, note to Story, ¢ 908; see also, 2 U. 8. Law Journal, April, 1826, p.
1 et seq.) This work contains (p. 207 ef geq.) & very elaborate exposition of the
doctrine. Mr. JEFFERSON has insisted that this was the federal doctrine; that
is, the doctrine maintained by the federalists as a party. (4 Jefferson’s Corres-
Eondence, 306.) The assertion isincorrect, for the latter opinion was maintained
y some of the most strenuous federalists at the time of the adoption of the
constitution,and hassince been maintained by them. (2 Elliot’s Debates, 170, 183,
195; 31id., 262; 2 Am, Museum, 434; 3 id., 338.) It is remarkable, that Mr. GEORGE
MASON, one of the most decided opponents of the constitution in the Vir%inia.
convention, held the opinion, that the clause to provide for the common defense
and generaf welfare was a substantive power; and that cougress should have
the power to provide for the general welfare of the union. But he thought,

that the constitution should contain a clause in respect to all powers not
granted being retained, &c.
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the government, or to the security of the people, by the
adoption of the one or the other of these constructions.
One or the other is manifestly correct, and it matters
not which. If the power of taxation is unlimited by
the terms of the grant, as confained in this clause, it is
only the power of the people to tax themselves; for it
is to be remembered, that this government is to be
administered by the people, coming from every state,
and from every district of each state. If they lay and
collect the tax, they alone have to pay it; and there is
little to fear from the powers of a government which
is never to be separated from the authority of the peo-
ple in its administration. The people will not be likely
to oppress themselves beyond their own endurance.
They will never have occasion to overthrow a govern-
ment of which they have the sole administration.
The fears and jealousies expressed, of the aggressions
of the government upon the people, presuppose the
separation of the government from the people, or its
independence of the people. The constitution having
secured to the people the administrative authority of
the government, the people can trust the government
as far as they can trust themselves.

§ 339. On the other hand, adopt the theory of limita-
tion; that the government can only lay and collect
taxes, &e. for the purpose of paying debts and providing
for the common defense and general welfare of the
nation; and that the administrators of their govern-
ment, being the people of the nation themselves, have
the discretion to determine what debts shall be con-
tracted in providing for the defense and welfare thereof,
and the limitation is a check of little value. There
never will be an occasion to raise a revenue for any
other purposes than those specified as such limitation.
When the wide range of subjects which may engage the
attention of government looking to the common defense,
and the general welfare of the nation come under con-
sideration, it will be found that every thing pertaining
to the duty of the government is necessarily included.
It is the whole duty of every civil government to so
exercise the powers committed to it; as to provide for
the security and welfare of the people, which is included
in the expression, ‘their common defense and  general
welfare.” The people of the nation were providing for
themselves a general government, which was to be
intrusted with the exercise of their authority for the
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special purpose of providing for the common defense,
and promoting the general welfare, and they were
securing to themselves the administration of that gov-
ernment, and they intended to clothe it with every
power essential to that end. The limitations of the
powers committed to the general government had par-
ticular reference to the subject of jurisdiction ; that the
line of administration between it and the several states
might be well defined so as to avoid interference with
each other. It is not to be supposed that the people
had any misgivings as to their own ability to administer
their own government, under the general authority to
provide for the common defense and welfare of the
nation. They were then, and the people ever after
would be, the best judges of what measures were neces-
sdary for such purpose.

§ 340. It is to be observed that the limitations
imposed upon the general government, by the specifi-
cation of the subjects over which it shall have jurisdie-
tion, extend only to the subjects, and not to the extent
of its authority, or the manner of exercising it over
those subjects. The people of the nation who were
instituting the general government in their national
sovereignty, had authority over all subjects of govern-
mental administration ; as well over those of a local
and domestic character, as over those pertaining to the
general or national administration. They had authority
to take any and all subjects from state jurisdiction, and
to place the same under the jurisdiction of the general
government. It was a question of expediency, and not
one of authority. The questions discussed in adjusting
the powers of the general and state governments, were
questions of expediency. What powers are essential to
a complete administration of national authority over
subjects pertaining to national security and national
prosperity ? 'Whatever those subjects were, they were
placed under the jurisdiction of the general government.
What subjects of a local and domestic character merely,
in respect to which the people of a particular state are
only interested, and in the administration of which by
the states, the security and prosperity of the nation will
not be jeopardized? Whatever those subjects were,
they were permitted to remain under state jurisdiction ;
and the people specified the subjects to be committed
to the jurisdiction of the national government, because,
being of a general character, they were comparatively
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few, and easily enumerated. The national or general
government is limited in its administration in no other
sense, than in the enumeration of the subjects over
which it has jurisdiction. But in respect to such sub-
jects, for the purposes for which they were committed
to its jurisdiction, that government has plenary author-
ity ; that is, it has the unlimited authority of the nation
in administering upon them. It has the same authority,
and the same latitude of administration in respect
thereto, that the states have in respect to subjects left
to their local administration.

§ 341. It is said the general government is one of
special powers; and the state governments are those
of residuary powers; by which it must be intended —
because such is the fact—that the subjects of which the
general government has jurisdiction are enumerated in
the constitution ; and the residue of subjects of govern-
mental administration are left to the jurisdiction of the
states, except so far as they are prohibited to them by
the constitution. The difference, then, in the limita-
tions of the general and state governments is simply
this. The general government is limited fo subjects
enumerated in the constitution; and the state govern-
ments are limited by the subjects enumerated therein ;
and in this respect, the one is as really a limited govern-
ment as the other. The difference in the practical
administration of the two governments consists in this:
the general government finds its jurisdietion in the sub-
jects enumerated ; and the state governments find their
jurisdiction in the subjects not enumerated. But it is
to be remembered, that this difference extends only to
subjects of jurisdiction, not to authority and modes of
administration. This is the same, whether applied to
the general or to the state governments.

§ 342. The general government, then, has the same
powers over subjects committed to its jurisdiction as
the states have over subjects left under their jurisdiction,
to wit: all the governmental power and authority of
the nation in respect thereto. To this conclusion there
can be no valid objection, because these powers are to
be executed by the nation itself. When they instituted
the general government, they did not commit their
administrative authority to other hands; they reserved
to themselves the right to administer, and they pro-
vided for the potential and constant presence of the
nation in its administration ; so that the same authority
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which instituted and empowered, administers. The
states, likewise, administer in respect to their domestie
affairs by the same authority, to wit: by thie authority
of the nation. The sovereignty of the states is to be
found in the authority by which they are constituted
their own administrators; and also in the authority by
which they administer. In respect to all states insti-
tuted under the constitution, it is apparent that they
take their authority to administer by the incorporating
and enfranchising act of the nation. In respect to the
original thirteen, the same in effect will appear in a
subsequent chapter. 4

§ 343. This view is fully sustained by the cobstitution
itself. In the enumeration of subjects committed to
the jurisdiction of the general government, those sub-
Jects only were specified which necessarily pertained to
the general administration ; and the powers of the gov-
ernment over those subjects were given in the most
general terms, as—* congress shall have power to lay
and collect taxes,” &c.— * shall have power to regulate
commeree ”—‘“shall have power to define and punish
piracies and felonies committed on the high seas”-—
“to raise and support armies” — to provide and main-
tain a navy,” &ec.; &e. The constitution proceeds thus
to enumerate subjects over which the general govern-
ment through its congress should have power; and then
concludes the section by providing that congress shall
have power to make all laws necessary and proper for
carrying into execution the powers specified, and all
other powers vested by the constitution in the govern-
ment of the United States, or in any department or
officer thereof. The states certainly can have no higher
or fuller authority over subjects left to their jurisdiction
than is here committed to the general government over
subjects pertaining to its administration. What, then,
is to be understood by the term, ¢ the limited authority,
&c., of the general government,” as contradistinguished
from the general authority of the states?

§ 344. The proposition is a plain one, that the people
of the nation are as imminently present in the adminis-
tration of their authority through the instrumentality
of the general government, as the people of the state
are in the administration of the state governments.
And being thus present, they have full and perfect
power to exercise all governmental authority over sub-
jects committed to the jurisdiction of the general
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government, which is the sovereign and absolute author-
ity of the nation. Being charged with the duty, and
being specifically authorized to acquire the means for
providing for the common defense and the general wel-
fare of the nation, they have ample authority for that
purpose, which is as unlimited and general as is the
authority by which the state governments administer in
local and domestic interest. The proposition, also, is
plain, that the expression so common that the general
government is one of delegated powers, while the state
governments possess and exercise original authority, is
true only in the sense, that the subjects of national
jurisdiction are enumerated, while those of the states
are unenumerated and residuary. And a third propo-
sition is equally plain, that both the general and state
governments are mere instruments of administration in
the hands of the people, possessing no inherent author-
ity of their own.

§ 345. Says Judge STORY, “the constitution was,
from its very origin, contemplated to be the frame of a
national government of special and enumerated powers,
and not of general and unlimited powers.”! This is
not denied. It was never proposed to commit to the
general government as a branch of its internal adminis-
tration, jurisdiction over subjects pertaining to the local
and domestic interests of the states. In that respect it
was intended to be, and is, limited to those interests
pertaining to the general welfare of the people as a
nation. And because it was necessary to enumerate
the powers committed to the exercise of the general
or the state governments, to avoid all uncertainty as
to the boundaries of their respective jurisdictions; and
because from the nature of things, it would be impossible
to enumerate in an instrument of reasonable length the
multitude of subjects pertaining to the administration
of government in respect to the local and family or
domestic interests of society, the only practical defini-
tion of the subjects of state and national jurisdiction
which could be given, consisted in enumerating those
which were committed to the general government, and
thus defining the subjects of state jurisdiction as being
residuary. But this mode of defining the subjects of
general and local jurisdiction, is not to be counstrued as
giving liberal powers to the states to administer in
respect to local matters, and strict powers to the general

18tory Com, on Co;;t., 2 909,
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government to administer in respect to national inter-
ests. On the contrary it is to be construed as giving
the same general powers to the general government to
administer in respect to subjects committed to its juris-
diction, as to the states, over matters of a local and
domestic character.

§ 346. Judge STORY continues: “If the clause ‘to
pay the debts and provide for the common defense and
general welfare of the United States,’ is construed to be
an independent and substantive power, it not only
renders wholly unimportant and unnecessary the sub-
sequent enumeration of specific powers, but it plainly
extends far beyond them, and creates a general author-
ity in congress to pass all laws which they deem for the
common defense or general welfare. The enumerated
powers would tend to embarrassment and confusion,
since they would only give rise to doubts as to the true
extent of the general power, or of the enumerated pow-
ers.”! The answer to this view is, that the enumeration
of subjects by which to define the jurisdiction of the
general and state governments, was as necessary to
aseertain the limits of state jurisdiction as to determine
the subjects of general jurisdiction. It was a question
of administration merely, not of authority to be admin-
istered. The general government was to have full
authority to administer in all matters pertaining to the
common defense and the general welfare, as distin-
guished from that which was local in its nature and
effect. And when it is considered that the people of
the nation and the people of the states are the same;
that the national and state interests centre in the same
individuals; that each are equally present in the state
and national administration, by what principle of logic
or law, or common sense, are the people of the nation
to be denied the same liberal interpretation of powers,
in the exercise of their administrative authority, as is
accorded to the states in the administration of the same
authority ?

§ 347. Says Judge STORY: “ One of the most com-
mon maxims of interpretation is, that, as an exception
strengthens the force of the law in cases not excepted,
so enumeration weakens it in cases not enumerated.”?
The error committed by the learned author in the appli-
cation of the maxim above quoted, consists in supposing
that the powers of congress are enumerated. The sub-

1 Story’s Com. on Const., 909,
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jects in respect to which the powers of congress are to
be exercised, are enumerated; but the powers which
congress is to exercise in legislating upon those subjeets
are not enumerated, but on the contrary, are committed
to their broad diseretion. The constitution enumerates
subjects of jurisdiction only; giving congress power
over them in the most general terms; and then it con-
cludes by declaring that congress shall have power to
make all laws necessary and proper for carrying into
effect those general powers, and all other powers by the
constitution vested in the general government or in any
department or officer thereof.

§ 348. The grammatical and the logical reading of
the clause would clearly indicate that the authority to
lay and collect taxes, &c., was given for the purposes
specified, to wit: to pay debts, and to provide for the
common defense, and to promote the general welfare of
the nation. But the power to create debts is unlimited.
The measures to be adopted to provide for the common
defense and the general welfare of the United States,
are committed to the discretion of congress, so as they
keep within the list of subjects enumerated as committed
to national jurisdiction; and as all the powers com-
mitted to the general government are to be construed
with reference to that end, and are to be administered
by the people themselves, it is to be expected that they
will so administer as to see that the public sustain no
detriment ; and that the common defense is provided
for, and the general welfare promoted; and that such
latitude of construction be adopted as will enable them
80 to administer.

§ 349. If there are no other cases which concern the
common defense and general welfare, except those
within the scope of the other enumerated powers, the
discussion is merely nominal and frivolous. If there
are such cases, who is at liberty to say, that, being for
the common defense and general welfare the constitu-
tion did not intend to embrace them? The preamble
of the constitution declares one of the objects to be, to
provide for the common defense and to promote the
general welfare, and if the power to lay taxes is in
express terms, given to provide for the common defense
and general welfare, what ground can there be to con-
strue the power short of that object. One of the best
established rules of interpretation, one, which common
sense and reason forbid to be overlooked, is, that when
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the object of a power is clearly defined by its terms, or
avowed in the context, it ought to be construed so as to
obtain the object and not to defeat it. The circumstance
that the power so construed may be abused, is no
answer. All powers may be abused; but are they then
to be abridged by those who are to administer them, or
denied to have any operation? If the people frame a
counstitution it is to be obeyed. Neither rulers nor
judges have a right to cripple it, because, aceording to
their view, it is inconsistent or dangerous, unwise or
impolitic.!

§ 350. The term “ taxes,” used in the constitution, is
generical, and is thus used to confer plenary authority in
all cases of taxation.? Taxes are of two kinds, direct
and indirect.® Direct taxes can only be apportioned
among the several states according to the census returns;
as, representatives and direct taxes shall be apportioned
among the several states which may be included within
this union, according to their respective numbers.*
Direct taxes are properly capitation taxes and taxes upon
land. There seem to be no other subjects of taxation
upon which taxes can be apportioned among the several
states. Indirect taxes are such as affect expense or
consumption, and are increased or reduced as the con-
sumption is increased or reduced. Indirect taxes do not
admit of apportionment; but they are to be uniform
throughout the United States on the subject taxed, as,
all duties, imposts and excises shall be uniform through-
out the United States.

§ 351. It is fully settled that under the grants of the
constitution, congress has plenary power over every
species of taxable property within the United States
except exports. That there are but two rules preseribed
for their government in the exercise of this power; the
rule of uniformity in respect to indirect taxes, and
of apportionment in respect to direct taxes. Daties,

1 Story’s Com. on Const., ¢ 924,

2 Rawle on Constitution, p. 74,

3 1 Kent’s Com., 255.

4 Art. 1, 32, Const.; also 39, cl. 2

5 Art. 1, ¢ 8, Const. U. 8.

Direct and indirect taxation have been the subjects of judicial investigation
and adjudication. In the case of Hylton v. The United States (3 Dallas, 171,) the
gower of Congress relative to taxation was fully discussed. By the act of 5th

une, 1794, congress laid a duty upon carriages for the conveyance of persons;
and the question was whether it was a direct tax, within the meaning of the
constitution, If it was not a direct tax it was properly laid within the grant
of the constitution, which declares that all duties, imposts and excises shall
be uniform; but if it was a direct tax, not being capable of apportionment
among the several states according to numbers, it would be unconstitutional
The court concluded and so held, that it was an indirect tax on exgensg o1
consumption, and, therefore, properly laid according to the rule of uniformity.
See 1 Kent’s Com., p. 235, et seq.,; see also Loughborough v. Blake, 5 Wheat. 371.)
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imposts and excises, constitute the three kinds of
indirect taxes, or taxes upon consumption or expense;
and capitation tax, and taxes upon lands constitute the
direct taxes which are to be apportioned. And should
there be any other species of taxes not included within
the words, duties, imposts or excises, they would be
laid by the rule of uniformity or not, as congress in its
discretion might determine to be reasonable or proper.!

§ 352. Thus the constitution invests the general gov-
ernment with plenary authority over the persons and
property of the United States, for the purpose of pro
viding the means for its administration. No government
can be supported without the means of raising an ade-
quate revenue; and it must possess this power within
itself, independent of all other authority. Of the
amount of revenue to be raised, congress is the sole
judge; and well it may be, for in its halls the people
of the nation are present by their immediate represent-
atives, to declare what amount they may probably
need, and how much they are able to pay. The
authority to lay and collect taxes is one of the high
prerogatives of sovereignty; and it can proceed from
that power only, which has authority to lay its hand
upon the title by which individuals hold their property,
and transfer it to others upon such eonditions as it sees
fit to impose. It virtually says, there is so much money
laid upon that land, that horse, that carriage, to be paid
by the owner thereof by such a time, or the title thereto
will be transferred to the person who, according to the
forms of law, does pay it. So much money is laid npon
the head of each individual in the state or nation to be
paid for the support of the government, and if not paid
according to requirement, such and such penalties will
be imposed. Can more absolute authority be exercised
by any sovereign or despot? The differcnce between a
despotism and a democracy is not to be found in the
sovereignty to command obedience, but in the will and
power which administers. The despot exercises this
absolute authority according to the dictates of his own
will, without consulting the interests or wishes of others
In democratic governments the people administer this
authority according to the popular will, having regard
to the public welfare.

§ 353. Congress may lay and collect taxes, duties
imposts and excises, to pay the debts and to provide for

i 1 Kent's Com., p. 235.
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the common defense and general welfare of the United
States. This implies a broad discretion in congress as
to the purposes for which taxes, duties, imposts and
excises may be laid and collected. But large as the
disecretion is, it is no larger than is safe and necessary
to commit to the congress, charged as it necessarily is,
with providing for the security and welfare of the
pation. It is to be remembered that the nation has
no other institution intrusted with authority to provide
for its common defense, and to promote its general
welfare. So far as the state governments are con-
cerned, they were never competent for any other than
their own local and domestic administration. The laws
of a state were never of any binding force beyond its
own limits. It could pass no law, and make no pro-
vision which could extend to all national citizens.
‘When, therefore, the people of the United States insti-
tuted the general government, and committed the safety
and welfare of the nation to its sole keeping, they
intended to make it efficient for all purposes for which
a national government was demanded. They intended
to limit the subjects of national administration to those
which, from the nature of things, were general and not
local. Thus, in the grant of power to lay and collect
taxes, the terms of the grant are broad enough to
include every kind and description of tax that can
be laid and collected ; to subject to this power every
species of taxable property, and every individual
inhabitant of the nation. In short the people intended
to include in the terms of the grant, the whole taxing
power of the nation for general or national purposes.
As the nation is to administer the government, it is not
necessary to limit the discretion committed to congress
to lay and collect taxes, &c., either as to the amount, or
as to the purposes of its particular application.

§ 354. It has been denied that congress has authority
to lay and collect duties, imposts and excises for any
other purpose than raising a revenue; that duties laid
upon imports as a means of affording protection to
domestic industry are not within the letter or spiri6
of the constitution, and, hence, that a protective tariff
is unconstitutional. The force of this objection rests
upon the broad assumption that the general welfare
of the nation can never require that its agricultural,
mechanical or commercial interests should be fostered
and protected against the competition of cheaper labor
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from abroad. For it cannot be denied that if the gen-
eral welfare requires such protection to enable the nation
to establish its industrial independence of foreign labor,
foreign production, and the like, under the powers to
regulate commerce, and to lay taxes, duties, imposts
and excises, for the purpose of paying the debts and
providing for the common defense and general welfare
of the nation, congress has ample authority to make
such discriminations in laying duties, imposts and
excises as will incidentally afford .protection to domestic
industry. And a nation that neglects thas to provide
for its industrial independence of foreign labor, manu-
facture and commerce, is liable to find itself weakened,
crippled, and perhaps ruined, when its peaceful relations
to foreign powers are disturbed by war. It is mani-
festly a duty which the administrators of government
owe to the people, to establish as early as possible the
industrial and commercial independence of the nation.

§ 355. Capitalists will not invest in any enterprise
where there is not a reasonable prospect of remuneration
for the capital invested. They will not employ labor
unless that labor be sufficiently remunerative to afford
a reasonable use for the capital necessarily invested in
its employment. It is the nature of capital in making its
purchases, to seek a market where it can buy the cheap-
est—in making its sales, to find the market where
it can realize the largest and surest profits. If it can
buy railroad iron in England at such a rate that it
can transport it to this country and deliver it where it is
needed, for a less price than it can employ the labor
of this country to produce it, it will be certain to do so;
for capital knows no sympathy -with the laborer, or
patriotism for the country. It is exceeding cunning and
supremely selfish. Hence, there is nothing to prevent
the pauper labor of the old world from coming into suec-
cessful competition with remunerative labor in America,
except a tax laid upon its products sufficient, at least,
to equalize in market, its price with the price of the like
articles produced at home, at a remunerative rate for
the capital and labor invested.

§ 356. It is sometimes objected that this tax upon
imported articles laid with a view to the protection of
domestic industry against foreign labor, tends to a
monopoly in domestic manufacturers—that by such tax
they are enabled to demand, and the people are com-
pelled to pay, a higher price for a given article of
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foreign or domestic manufacture than would otherwise
be required if the protective duty were not laid. There
can be no other monopoly than that which enures to
the benefit of the American laborer against the pauper
labor of the old world, so long as the domestic produc-
tion is open to the free competition of domestic capital
and domestic labor. The effect of the protective duty
is to egalize foreign and domestic labor, so that remu-
nerative labor in America may successfully compete
with pauper labor in Europes, in its application to the
development of the natural resources of the country.
By this protection, a national industrial independence
will be established ; American labor will be employed
at remunerative prices in every possible department of
production ; the natural resources of the country will
be developed—and individual and public prosperity
will be promoted. And as the common defense and
general welfare of the people would be provided for
and promoted by such means, congress not only have
the power, but it is their duty to adopt such measures
as will naturally and necessarily secure to the people
such a result.

§ 357. An industrial and commercial independence is
ossential to the welfare of every nation. Political inde-
pendence can secure little safety or prosperity to a
people dependent upon foreign nations for their trade,
their commerce, or their manufactures. The proposi-
tion scarcely admits of argument, that every nation
should have the authority to impose a tax or tonnage
duty on foreign vessels, for the benefit of its commerce;
on the importation of the raw material, for the aid of
its agriculture; on imported fabrics, for the aid of its
manufactures. It is the inherent right of every sover-
eign nation to foster and build up every branch of
industry, by such legislation as will enable its citizens
and subjects to compete with the subjects of other gov-
ernments in its own markets. If the subjects of other
governments under a home policy, are required to labor
for a few sous per day, and the products of their
labor are to come into competition with American labor
in American markets, certain results must follow.
Either congress must impose such duties upon imported
~ fabrics as will make their price equal to the cost of pro-
duction here; or it must convert capital from its love
of gain, to *Christian charity”; or it must, in effect,
reduce the price of American labor to the standard of
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pauper labor in other countries; or the manufacture
of such fabrics must be abandoned, and a condition of
industrial dependence be established. When the people
instituted for their common defense and general welfare,
the government of the United States, and gave it
authority to lay and collect taxes, duties, imposts and
excises, to pay the debts, and to provide for the common
defense and the general welfare of the nation, and gave
it authority also to regulate commerce with foreign
nations, it cannot be supposed that the commercial and
industrial interests of the people as a nation, were over-
looked. The authority of the congress to protect the
nation in its vital interests by laying discriminating
duties upon imported fabrics, can with no propriety
be questioned. It is a question of political economy,
and not of national authority.

§ 358. Oongress has power to borrow money on the
credit of the United States.! This power is granted in
the most general terms; and involves the broadest
discretion of the law-making power of the nation.
Borrowing money on the credit of the United States
involves the contracting of debts against the United
States, which may be provided for by the laying of
taxes, duties, imposts and excises; so that congress has
the power to provide for the payment, as well as the
contracting of debts. This discretion is safely com-
mitted to the general government, because it is to be
exercised by the people themselves who administer it.
The power to borrow money is indispensable to the
existence of the nation. It is liable to be involved in
expenses, for the payment of which the immediate reve-
nues of the government will not be adequate. It may
be required to expend more in one year than could be
supplied by the revenues of many years. In the civil
war in which the government was involved in 1861 by
the general rebellion of the slaveholding states, and
which required the sacrifice of a quarter million of lives
and the expenditure of over three thousand millions of
dollars to subdue, this power to borrow money was
indispensable to the existence of the government and
the salvation of the nation. Giving to congress unquali-
fiedly this power to borrow money on the credit of
the United States and to provide for the payment of the
same, places in the hands of the general government

t Art, 1,28, Const, U. S.
24
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the means of providing for any contingencies in war or
peace that may arise, and is another of the many indi-
cations of the people to make the government of the
nation permanent and complete. -

§ 359. ¢« Congress shall have power to regulate com-
merce with foreign nations, and among the several
states, and with the Indian tribes.” !~ By this provision
the commercial intercourse of the nation, and of every
portion thereof, with other powers, is placed under the
absolute direction and control of the general govern-
ment. There bas been much discussion as to the
meaning and extent of the term commerce, and of
the power to regulate it. It is to be remembered, that
what have usually been denominated ¢ the enumerated
powers of the government,” are more properly to be
considered the enumerated subjects of general jurisdic-
tion, over which the government has full powers. It is
manifest that the people of the United States in the
institution of the general government intended to com-
mit to the congress the entire subject of commercial
intercourse between the United States and other nations,
and to deny to the several states any authority over
the same. As a nation, sovereign and independent, it
was indispensable that it should have full authority
and power over the subject of commercial intercourse,
between its subjects or citizens and other nations and
their citizens or subjects; and having this authority
and power, it was necessary that provision should be
made for its exercise. It would be a singular position
to assume, that the nation as such, has this sovereign
authority to regulate its own commercial intercourse
with others; but has made no provision for its exercise.
There can be no doubt that the constitution confers
upon congress plenary power over the whole subject of
commerce, extending to every branch and department
of the same. *‘In the term commerce are included not
merely the act of buying and selling or exchanging
merchandise, but also the navigation of vessels and
commercial intercourse in all its branches. It extends
to vessels by whatever force propelled or governed,
and to whatever purpose applied.”? Commerce as used
in the constitution is a unit, every part of which is indi-
cated by the term ;*® and the power conferred embraces
everything essential to its existence and control.

1 Art. 1,28, cl. 8, Const. United States.

2 Rawle on Constitution, p. 76.
8 (ibbons v, Ogden, 9 Wheat., 1.
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§ 360. The term commerce as applied to the nation,
must necessarily include all the dealings which the
members thereot have with those of a foreign jurisdie-
tion. In its broadest sense, it includes every transaction
of those within its jurisdiction which reaches beyond
into the jurisdiction of another power; and it includes
also the means by which such transactions are carried
on. The basis of this right to regulate and control
these transactions, rests upon the hypothesis that every
interest within the nation is subject to the use of the
nation when the public welfare demands it ; that society
as a whole is the lord and proprietor of all that makes
up society ; including the right to command and to dis-
pose of persons and things according as the highest
good of society requires. *Salus republice est suprema
lex.” This authority is asserted in the right to lay and
collect taxes, duties, imposts and excises; in the right
of eminent domain ; and in the many other assertions of
absolute authority on the part of the nation, so essential
to provide for the common defense and general welfare
of the people. It is as though the nation were the
common parent of all, and owner of everything within
its jurisdiction; and that individuals were its benefici-
aries, individually enjoying the use of everything as far
as possible, consistent with the highest liberty and
equal rights of all and each. Society being a necessity
pertaining to every individual ; and government being
a necessity pertaining to society ; and this absolute
authority over all being a necessity pertaining to gov-
ernment, it is true that governments are ordained of
God, and have his warrant for the exercise of all need-
ful auntbority in the discharge of their duties and trusts.

§ 361. From the nature of things, then, the nation
must be possessed of this absolute authority to regulate
and control all intercourse between its subjects and
those belonging beyond its jurisdiction. Its guardian
care over the interests of society requires it to provide
appropriate measures for the protection and security of
its subjects at home and abroad. It is a duty which it
owes to every member to protect him in the exercise
and enjoyment of every natural and acquired right,
against everything which threatens its subversion. If
the citizen is required to serve his country with the
offering of his property and life, if need be, the country
—government—can do no less than to protect the
property and life of the citizen by the exercise of all ifs
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authority and power, if need be. If an oppressive gov
ernment makes its subjects paupers, and puts pauper
labor into the market to compete with free labor, it is
as really the duty of government to prevent such com-
petition as to prevent any other species of wrong or
robbery. It may not have power to aid or protect the
foreign pauper, but it has the authority to protect its
own people in its relations and intercourse with pauper
communities. It cannot go beyond its own jurisdiction
to correct evils unless the public safety imperatively
demand it; but it can close its doors to the admission
of such evils within its own domain, and throw the
mantle of its protection over all its subjects, by reg-
ulating the intercourse to be permitted with such
communities.

§ 362. In discussing the powers of the general gov
ernment in this treatise, it is laid down as a fundamental
principle that the people of the nation, in the institution
of the general government, intended to provide for the
plenary administration of their authority over all sub-
jects, through the instrumentality of the general and
state governments ; that the constitution ordained
and established by them, divided the subjects of juris-
diction between the general and state governments, by
defining what subjects should be committed to the juris-
diction of the general government; that in the enumera-
tion of these subjects of general jurisdiction, they were
governed by what to them seemed appropriate and
necessary to the security, perpetuity and welfare of
the nation; that in respect to the subjects of gencral
jurisdiction enumerated, they gave to the general gov-
ernment plenary powers of administration, and then
made themselves the administrators of the same, so
that, in effect, the power that instituted the general
government, and assigned to it the sphere of its admin-
istration, provided for its own potential and perpetual
presence in the administration of its own authority.
Upon this theory, the general government possesses the
entire authority of the nation over the subject of com-
merce; and the power of congress, as charged with the
exercise of the legislative authority of the nation over
this subject, is plenary, and can of right do what sover-
eignty itself can do; that is, what the people as a
nation can of right do. And why not ?—since the people
themselves as a nation, administer this authority for
their own security and welfare.

\
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§ 363. The regulation of commerce extended not ouly
to the regulatlons of trade, but of every species of
intercourse extending to the emigration and immigration
of individuals. This appears to have been the under
standing of those framing and adopting the constitution
After providing for the power of congress to regulate
commerce, it was deemed necessary to restrain for a
limited time the exercise of this power over a certain
class of subjects. Thus the constitution provides that,
the migration or importation of such persons, as any
of the states then existing might think proper to admit,
should not be prohibited by the congress prior to the
year one thousand eight hundred and eight; but that a
tax or duty might be imposed on such importation not
exceeding ten dollars for each person. If the power
to regulate commerce did not extend to the authority to
exclude such persons from coming into the country as
the congress might preseribe, this prohibition in the
constitution was uncalled for; for congress bad acquired
the authority thus restricted under no other provision
than that which gave it authority to regulate commerce,
which, in this case, was construed to include the inhi-
bition of the specified subject. This, undoubtedly was
a correct construction of the grant. The nation had
delegated to congress all its anthority upon the subject ;
and that, as a sovereign nation, it had authority to pro-
hibit entirely the introduction of a particular class of
individuals into its jurisdiction, no one will pretend
to deny.

§ 364. Oongress also has power to regulate commerce
among the several states. This power is as plenary in
respect to commercial intercourse among the several
states as in respect to intercourse with foreign powers;
subject, however, to the restrictions contained in the
ninth section of the first article, which are, that no tax
or duty shall be laid on articles exported from any state;
and no preferences shall be given by any regulation of
commerce or revenue to the ports of one state over
those of another; nor shall vessels bound to or from
one state be obliged to enter, clear or pay duties in
another. In respect to foreign nations, it is universally
admitted that the terms of this provision include every
species of commercial intercourse; and this being the
admitted meaning of the provision as applicable to
foreign nations, the same must likewise attach to the
term in its application to the states. Commerce among
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the several states must be that kind of commerce affect
ing the interest of two or more states. The states as
political institutions are independent of each other, and
maintain, in that respect, a quasi sovereignty. But
being entirely local in their respective jurisdictions, they
have no other than strictly local authority ; and under
the constitution, they have no power to extend their
authority by treaty, compact, agreement or comity.
That is, a state government is merely a local institu-
tion, authorized to exercise local and domestic authority
over certain subjects within its own state limits; but
beyond this it has no duty to perform, and no power to
act. It cannot be known to, or represented in, any
other government. It can enter into no treaty, alliance
or confederation with any other power. It can lay no
duties or imposts on any imports or exports, for any
other purpose than executing its inspection laws; and
even those are required to be for the use of the treasury
of the United States; and its regulations in that respect
are continnally subject to the revision and control of
congress. From this condition of the states it became
absolutely indispensable that there should be a common
authority to which their citizens respectively might
appeal to determine inter-state rights. There would
naturally and necessarily be commerce among the
citizens of the several states, whicl would require regu-
lation by an authority and power common to, and
supreme over all. This power could only exist in the
nation, to be exercised by the general government.

§ 365. That commerce among the several states
which requires the authority of congress to regulate
must be of a character to affect more than one state.
The states are respectively competent to regulate the
intercourse of their own citizens so long as they con-
tinue within their respective jurisdictions. Commerce
among the several states is not intended to include
such ordinary business transactions as are conducted by
citizens in their intercourse with each other under state
authority, or within the scope of state administration.
But when transactions necessarily require an authority
to supervise and enforce their observance, which a state
from its loeal jurisdiction cannot exercise, then the
authority of the general government is required to
regulate such intercourse. The exclusive internal com-
merce of a state between its citizens, is to be regulated
by the authority of a state itself; for it is the policy of
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all truly democratic governments to commit the admin-
istration of governmental authority to those who are
only to be affected by it. But where there are citizens
of thirteen separate states dealing with each other,
carrying on trade which brings them within the jurisdic-
tion of several separate and distinct authorities during
a single transaction, each of which are liable to have
different laws and regulations affecting the same, it
becomes necessary that the regulation of such inter-
course should be intrusted to a power that can speak
and act with authority over all. Such is the character
of that commerce among the several states which is
committed to the regulation of congress by this pro-
vision of the constitution.

§ 366. These several state governments are created,
and exist only for the special purpose of admipistering
in those local and domestic matters which pertain
strictly to the locality of the particular state. For this
reason, they are not allowed to exercise authority over
subjects aftecting generally citizens of the United States.
No state is permitted to regulate the trade between
itself and another state. A very material object of
this power is to protect the commerce of the people
of one state while passing through another with their
imports or exports. If each state were at liberty to regu-
late the trade between state and state, it would be impos-
sible toestimate the embarrassment that would inevitably
follow the exercise of such authority. The experience
of the states during the confederation, demonstrates the
disastrous consequences to inter-state trade and com-
merce, snre to follow under the stimulating influences
of local interests and the desire of petty advantage.

§ 367. The power to regulate commerce among the
several states is necessarily exclusive in congress. The
reasons for conferring the power upon the general gov-
ernment are sufficient to require the exercise thereof to
be exclusive in congress. But aside from these reasons,
it has been judicially determined that the full power to
regulate a particular subject, implies the whole power,
and leaves no residuum ; that a grant of the whole is
incompatible with the existence of a right to any part
thereof in another; that a grant of the power to regu-
late, necessarily excludes the action of others, who
would exerciserthe same authority.

1 See Gibbons v. Ogden, 9 Wheat., 1, 198, 199, 200; also 12 id., 419, 445; see also
%t%r ’smC_i%I?. on Const., 21072a; 1072 b, 1072¢; 1072d; 1072e; 1072 f; 1072 g,
H A
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§ 368. There have been able and learned discussions
touching the authority of the states to impose regula-
tions upon masters of vessels, either from foreign ports
or from ports within the United States, touching the
landing of passengers, etc. But the questions discussed
were whether the regulations were matters of internal
police, belonging to the states, or whether they amounted
to a regulation of commerce, the power of which was
exclusively in congress. By a certain act of the state
of New York, concerning passengers of vessels coming
to the port of New York, the master of any ship arriv-
ing from a foreign port, or from one of the other states,
within twenty-four hours after its arrival, was required
to report to the mayor, in writing, on oath or affirmation,
the name, place of birth, last legal settlement, age and
occupation of every passenger brought; in such ship to
the city of New York, or permitted to land at any place,
or put on board of any other ship with an intention of
proceeding to the city, under a penalty of seventy-five
dollars for every passenger, to be paid by the master,
owner or consignee. And further, each master was
required to give bond to the mayor, with two sureties,
in a sum not exceeding three hundred dollars for each
passenger not a citizen of the United States, to save
harmless the mayor, &e., and the overseers of the poor,
from all expense and charges which might be incurred
in the maintenance and support of such passenger,
under a penalty of five hundred dollars. It further pro-
vided that the master or owner should, on the order of
the mayor, be compelled, under a heavy penalty, to
remove to the place of his last settlement, any passen-
ger, being a citizen of the United States, who should be
likely to become chargeable on the city.!

§ 369. It seemed to be conceded in the adjudication
of this case, that if the provision above referred to was,
in effect, a regulation of commerce, the act would be
unconstitutional. But a majority of the court held
that the act was not to be considered as a regulation
of commerce; that it was merely a police regulation ;
that jurisdiction over matters of internal police had not
been conferred upon the general government; and that
therefore any legislation upon such matters was a con-
stitutional exercise of state powers; that both the end
to be attained and the means used were within the pow-
ers not surrendered — not conferred — upon the general

1 8ee The City of New York v. Miln, 11 Pet. 8. C. Rep., 102,
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government ; the end being to prevent the state from
being burdened with foreign paupers; the means bear-
ing a just, natural and appropriate relation to that end ;
that while the state is acting within the legitimate scope
of its power as to the end to be attained, it may use
any means appropriate to that end, although they be
the same, or so nearly the same, as scarcely to be dis-
tinguishable from those adopted by congress, acting
under a different power; subject only to the limitation
that in the event of collision, the law of the state must
yield to that of congress; that a state has the same
undeniable and unlimited jurisdiction over all persons
and things, within its territorial limits, as any foreign
nafion, whewe that jurisdiction is not surrendered or
restrained by the constitution of the United States;
that by virtue of this, it is not only the right but the
duty of the state te advance the safety, happiness and
prosperity of its people, and to provide for its general
welfare by any and every act of legislation which it
may deem to be conducive to those ends, where the
power over the particular subject, or the manner of its
exereise, is not surrendered or restrained ; that all those
powers which relate merely to municipal legislation, or
what may be termed, internal police, are not thus sur-
rendered or restrained; and that, consequently, in
relation to these, the authority of a state is complete,
unqualified and exclusive; that any law comes within
this description which concerns the welfare of the whole
people of a state, or any individual within it, whether
it relate to their rights or their duties; whether it
respect them as men or as citizens of the state; whether
in their public or private relation; whether it relate
to the rights of persons or of property, of the whole
people of the state or of any individual within it, and
whose operation is within the territorial limits of the
state, and upon the persons and things within its
jurisdiction.!

§ 370. These propositions of the court, in the case
just referred to, seem to contain certain fallacies to
which attention is called. First. That whatever meas-
ures are necessary for the perfect administration of the
domestic interests of the state, called <nternal police
regulation, they come within the authority of the state,
even though they do operate oppressively upon citizens

1 The City of New York v. Miln, supra.
25



194 GOVERNMENT.

of other states, and other persons immigrating to the
United States, under the encouragement, and even pro-
tection, of the laws of the nation. The principle upon
which this aunthority in the.states is claimed, is, that the
states have never surrendered to the federal government,
and the constitution of the United States has not
restrained the states from, the exercise of this power;
consequently that the states possess and can exercise it,
even though in such exercise, the means adopted by
them be scarcely distinguishable from those adopted
by congress in the exercise of the powers conferred
upon the general government. It is to be remembered
that the powers to be exercised by the states are those
remaining after the enumerated powers or subjects of
the general government have been carved out of the
plenary powers of the nation; and after those which
are prohibited to the states gre also deducted ; 80 that
each state derives its powers of administration from the
same fountain ; and so far as they are not restrained by
their respective constitutions, they are equal ; and what
one state can do, all can do; what pertains to the inter-
nal police authority of one state, pertains to all states;
therefore, in determining the question whether a state, in
the exercise of a particular power, has transcended its
police aunthority, it is proper to inquire what would be
the effect if all the states should exercise the same
powers. Under the constitution of the United States,
every citizen of a state is likewise a citizen of the United
; States; and as a national citizen, he is politically and
- potentially present in every part of the national domain;
- and he has the right to be personally present in any
" state or territory, upon the same general conditions,
enjoying the same privileges and immunities as the
citizeus of the state into which he seeks to come. Now,
any state regulation which interferes with his rights as
a national citizen, in manner and in effect different from
“what it does with its own citizens, conflicts with his
constitutional rights; whatever may be the pretense for
adopting such regulations. If by state regulation, New
York can prevent immigration into its state, exeept
upon penal terms, every other state may do the same.
It New York can constitutionally make exactions upon
the citizens of any particular state, such state can
retaliate by exactions upon the citizens of New York;
and so every state may adopt its own regulations, and
make it impossible for a national citizen to leave the

il
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state in which he was born, and deny to the government-
of the nation the authority to secure to the citizen of
each state the privileges and immunities of the citizens
of the several states.!

§ 371. The New York law authorized the mayor of
New York to compel the master of any vessel under a
heavy penalty to remove to the place of his last settle-
ment, any passenger, being a citizen of the United
States, who should be likely to become chargeable on
the city. It is manifest that New York could not
authorize the master, or any other person, to take a
citizen of the United States beyond her own limits.
She may legislate with respect to her own citizens
within her own limits, and may authorize or require
paupers to be removed from one town or county to
another within her state jurisdiction ; but when she
legislates in respect to the rights of national citizens
beyond her limits, she manifestly transcends her author-
ity as a state. If by legislation she may send citizens
of the United States beyond her lines into other states,
other states by the same authority may send them back,
and others beside them. For a state cannot by its
legislation fix responsibilities upon persons and places
beyond its jurisdiction. Admit the authority of a state
to %etern1ine who may come within, or who must depart

1 To illustrate the consequences of permitting a state to exercise authority
extending to interests beyond her jurisdiction, fake the following as an illus-
tration: 1In 1787, New York, by an act (March 19) granted to John Fitch a sole
and exclusive right to make and use every kind of boat or vessel impelled by
steam, in all creeks, rivers, bays and waters within the territory and jurisdic-
tion of New York, for fourteen years. In 1798, on the suggestion that Fitch
was dead, or had withdrawn from the state, without having made any attempt
to use his privilege, an act wasg passed re[[]‘ealing the grant to Fitch, and con-
ferring similar privileges on Robert R. Livingston, for the term of twenty
years, on g suggestion made by him, that he was the possessor of a mode of
ai)plying the steam engine to propel a boat on new and advantageous prinei-
ples. On the 5th of April, 1803, another act was passed, declaring that therights
and privileges granted to R. R. Livingston, by the last act, should be extended
to him and Robert Fulton, for twenty years from the passage of the act, etc.
And by an act of the 9th Aprll, 1811, provisions were made for enforcing the
observance of the privileges granted, by the forfeiture of vessels, &c., found
navigating these waters. Thus, according to the laws of New York, no one
could navigate the bay of New York, the North or Hudson river —the sound —
the lakes or any of the waters of the state, without a license from. the grantees
of New York, under penalty of forfeiture of the vessel. Connecticut retaliated
upon this, by providing that no one could enter her waters with a steam vessel
having such, license. New J erse%provided by law that should any citizen of that
state be restrained under the New York law from using steamboats between
the ancient shores of New Jersey and New York, he should be entitled to an
action for damages in New Jersey, with treble costs against the party restrain-
ing or impeding him under the law of New York. The New Jersey act was
called an act of retortion against the illegal and oppressive legislation of New
York, and was justified on the grounds of public law, justifying reprisals
between independent states. Thus, a steam vessel of any descri}gtion going to
New York, is forfeited to the representatives of Livingston and Fulton, unless
she have their license. Going from New York or elsewhere, to Connecticut, she
1s prohibited from entering the waters of that state, if she have such license.
If the re;{resentatives of Livingston and Fulton, in New York, carry int o effect,
by judicial process, the provisions of the New York laws, against a citizen of

ew Jersey, they expose themselves to & statute action in New Jersey, for all
damages and treble costs. (See Gibbons v. Ogden, 9 Wheat., pp. 4-10.)
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from, the limits of the state, and the power conferred
upon congress to regulate commerce with foreign
nations, and among the several states, is dead, so
far as immigration and emigration are concerned. If
the states have authority to impose conditions upon the
immigration of citizens or aliens, the nation has not.
But the nation has the express authority to regulate
this branch of commerce, and it alone can exercise it ;
for its jurisdiction extends beyond state lines.

§ 372. The introduction of aliens or citizens of the
United States into a state under any sort of regulation,
is necessarily a regulation of commerece ; and it involves
the assertion of powers over persons not within the
jurisdiction of the state attempting such regulation.
Imposing any conditions of initiation into a state,
implies a right of exclusion; and the rights of one
state in that respect being the rights of all, there is no
authority upon that subject left to the nation. Its
power to regulate commerce, upon such theory, is
absorbed by the states. Its treaty stipulations with
Great Britain, by which the inhabitants of the two
countries are to be permitted freely and securely to
come with their ships and cargoes to all places, ports
and rivers in the territories of each country, to which
other foreigners are permitted to come, to enter into the
same, and to remain and reside in any parts of said
territories respectively ; to hire and occupy houses and
warehouses for the purposes of their commerce; and,
generally, to afford complete protection and security to
the merchants and traders of each nation respectively,
subject to the laws and statutes of the two countries,
could not be enforeced by the nation, if this power to
impose conditions upon the immigrating alien can be
exercised by the states. The power to regulate com-
merce with foreign nations, and among the states, is
given to congress in the most unlimited terms; and,
therefore, a state cannot make a regulation of commerce
to enforce health laws, or any other police regulation,
because that power is committed exclusively to congress.

§ 373. In the passenger cases, Mr. Justice WAYNE,
in stating the decision of the court, among other things
holds the following : The acts of New York and Mas-
sachusetts imposing a tax upon passengers, either
foreigners or citizens, coming into the ports in those
states, either in foreign vessels or vessels of the United
States ; from foreign nations, or from ports in the
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United States, are unconstitutional and void, being in
their nature regulations of commerce, contrary to the
grant in the constitution to congress, of the power to
regulate commerce with foreign nations and among the
several states ;—that the states within the union cannot
constitutionally tax the commerce of the United States
for the purpose of paying any expense incident to the
execution of their police laws ;—and that the commerce
of the United States includes an intercourse of persons,
as well as the importation of merchandise ;—also that
the acts of Massachusetts and New York are uncon-
stitutional and void, being in conflict with treaty
stipulations between the United States and Great
Britain ;—and that such laws are in conflict with sun-
dry acts passed by congress at different times, admitting
foreigners with their personal luggage, and tools of
trade, free of duty or imposts, into the United States;—
that the law of a state imposing any tax upon foreigners
or immigrants, for any purpose whatever, whilst the
vessel is in transitu to her port of destination, though
such vessels may have arrived within the jurisdictional
limits of such state, before the passengers had landed,
is in violation of such acts of congress, and therefore
void ;—that those acts so far as they imposed any obli-
gation upon the owners or consignees of vessels, or
upon the captains of vessels, or upon freighters of the
same, arriving in the ports of the United States within
the said states— New York and Massachusetts—to pay
any tax or daty of any kind whatever, or to be in any
way responsible for the same, for passengers arriving in
the United States, or coming from a port within the
union, are uncoustitutional and void ; being countrary
to the constitutional grant to congress of the power to
regulate commerce with foreign nations and among the
several states, and also to the legislation of congress
under the said power by which the United States had
been laid off into collection districts and ports of entry,
established within the same, and commereial regulations
prescribed, under which vessels, their cargoes and pas-
sengers are to be admitted into the ports of the United
States, as well from abroad as from other ports within
the union ;—that the ninth section of the first article
of the ‘constitution includes within it the migration of
other persons, as well as the impertation of slaves, and
in terms recognizes that other persons as well as slaves
may be the subject of importation and commerce;—that
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the fifth clause of this ninth section, which declares
that ¢ no preference should be given by any regulation
of commerce or revenue, to the ports of one state over
those of another state, nor should vessels bound to or
from one state be obliged to enter, clear or pay duties
in another,” is a limitation upon the power of congress
to regulate commerce for the purpose of producing
entire commercial equality within the United States;
and also a prohibition upon the states to destroy such
equality by any legislation prescribing a condition upon
which vessels bound from one state should enter the
ports of another ;—that those acts of state legislation
imposing a tax upon' passengers, are unconstitutional
and void, because each of them contravene the pro-
visions of the first clause of the eighth section of the
first article of the constitution, which declares that all
duties, imposts and excises shall be uniform through-
out the United States; — that such injunction of
uniformity is as obligatory upon the states in the
absence of legislation on the part of congress, as if
the uniformity had been made and established by
congressional legislation ;— that such constitutional uni-
formity is interfered with and destroyed by any state
imposing any tax upon the intercourse of persons from
state to state, or from foreign countries to the United
States ;—that the power of congress to regulate com-
merce with foreign nations and among the several states,
includes navigation upon the high seas, and in the bays,
harbors, lakes and navigable waters within the United
States; and that any tax by a state in any way affect-
ing the right of navigation, or subjecting the exercise
of the right to a condition, is contrary to such grant to
congress. !

§ 374. In the case of The City of New York v. Miln
before cited, the court remarked: ¢ We think it as
competent and as necessary for a state to provide
precautionary measures against a moral pestilence of
paupers and vagabonds, and possibly convicts, as it is to
guard against the physical pestilence which may arise
from unsound and infectious articles imported, or from
a ship the crew of which may be laboring under an
infectious disease.” It certainly is competent for a
state to exercise all needful power to protect its citizens
from moral and physical evils, provided she does not
adopt measures involving the rights of persons other

1 See Smith v. Turner, and Norris v. The City of Boston,'7T How. 8, C., 283,
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than those over which she has jurisdiction, in matters
purposely committed to the jurisdiction of the general
government. The states of the union may, in the exer-
cise of their police powers, pass quarantine and health
laws interdicting vessels coming from foreign ports, or
ports within the United States, from landing passengers
and goods; prescribe the places and times for vessels to
quarantine, and impose penalties upon persons violating
the same. But such laws, though temporarily affecting
commerce in its transit, are not regulations of commerce,
prescribing terms upon which merchandise and persons
shall be admitted into the ports of the United States.
They are necessary precautionary measures to prevent
the introduetion of disease into the ports to which ves-
sels are bound. And states may, in the exercise of such
police power, without any violation of the power in
congress to regulate commerce, exact from the owner
or consignee of a quarantined vessel, and from passen-
gers on board, such fees as are necessary to pay the
costs and expenses of their detention, and of the purifi-
cation of the vessel, cargo and apparel of the persons
on board.*

§ 375. How far a state possesses the authority to
obstruet by its legislation a navigable stream in which
the tide ebbs and flows, has been the subject of much
discussion. The principle involved would seem to be
this: If the stream be navigable in fact, and the quality
of navigability continues between two or more states,
the power to regulate commerce upon such stream
should be exclusive in congress; because the states are
not competent, by any authority they possess respect-
ively, to regulate the commerce between themselves;
and congress has plenary authority to do so. Accord-
ing to technical definition, a stream is said to be navi-
gable to the extent that the tides ebb and Hiow therein ;
though, in fact, such streams are not always navigable.
A stream lying entirely within a state, which in factis
not navigable, even though the tide ebbs and flows
therein, is in no way connected with the commerce of
the nation, and there is mo reason why the authority
of congress to regulate commerce with foreign nations
and among the several states, should give to the gen-

1 Although the court was divided in opinion in these passenger cases (Smith
v. Turner, Norris v. The City of Boston, 7 How. S, C., 283), five of the judges —
MCLEAN, WAYNE, CATRON, McCKINLEY and GRIER-—concurred in the doc-
trines herein stated. Four of the judges —TANEY, Ch. J,, DANIEL, NELSON

and WoODBURY —dissenting therefrom. (See Story’s Com. on Const., ¢ 1072 g,
and note.)
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eral government commercial jurisdiction upon the banks
or over the bed of such non-navigable stream. In
respect to all such streams, or even navigable streams
in fact, beyond the point where navigation is possible as
a channel of commerce, there is no apparent reason
why the general government should exercise exclusive
or even any jurisdiction over them, or over that part of
them. Where a stream cannot be used in fact for com-
mercial purposes, there is probably no reason why the
rights of riparian owners along its channel should not
be left to the administration of the local or state gov-
ernment. To give congress authority over a particular
stream of water, it would seem that its navigable
character should be eontinuous beyond the jurisdiction
of the state; that is, it should be navigably connected
with navigable waters extending beyond the limits of
the state. For where there are navigable waters entirely
within the territorial limits of a particular state, which
are disconnected with navigable waters beyond such
limits, such waters are not the subject of either inter-
state or international use; and consequently the power
of congress to regulate commerce with foreign nations
and among the states would not reach to the navigation
of such isolated waters.!

§ 376. A stream that is in fact navigable, and is used
as a channel of inter-state and international communi-
cation cannot be lawfully obstructed by the authority
of a state through which it passes, even though con-
gress has made no especial regulations in respect
thereto. By the constitution of the United States its
navigable qualities are placed under the exclusive regu-
lation of congress, and consequently the states have no
power to authorize the interruption of the full and
perfect enjoyment of the public easement therein. It
has been argued that the state might authorize an
obstruction, as the building of a bridge over a navigable
stream, where congress had passed no law expressly
prohibiting the same; but the supreme court’ of the
United States held to the contrary. They held, that if
the law of the state of Virginia authorized the erection
of a bridge over the Ohio river in such a manner as to
obstruct the navigation, such law would be no defense
to the bridge company, although congress had passed
no act prohibiting the obstruction of that river; for

1 See Veazie v. Moore, 14 How., 568; United States v, Coombs, 12 Pet, 8. C., 78,
Per STORY, Justice,
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they had exercised control over it by licensing vessels,
establishing ports of entry, imposing duties upon mas-
ters and other officers, &e.t

§ 377. The power of congress to regulate commerce
extends to the regulation of navigation, and to the
coasting trade and fisheries, within, as well as without
any state, wherever such navigation is connected with
the commerce or intercourse with any other state or
nation. The form of the grant is, congress shall have
power to regulate commerce with foreign nations and
among the several states. The power of regulating
this branch of commerce was committed to the general
government, because, from the nature of things, it was
a power which could not be left with the several states.
No subject could be committed to state jurisdiction
which required® the exercise of authority beyond its
limits. To regulate the commeree with foreign nations
or between the several states involved the exercise of
such extra-territorial authority, and for that reason that
subject was necessarily committed to the exclusive con-
trol of congress. Buf such reason would not extend to
the navigation of a stream lying wholly within a par-
tieular state, and disconnected with any other navigable
waters extending beyond state limits” The power to
regulate commerce extends to the regulation and gov-
ernment of seamen on board of American ships; to
conferring privileges upon ships built and owned in the
United States, in domestic as well as foreign trade.* It
extends to quarantine laws, pilotage laws, and wrecks
of the sea.! It extends as well to the navigation of
vessels engaged in carrying passengers, steam vessels
or others, as to the navigation of vessels engaged in
traffic and general coasting business.’ It extends to the
laying of embargoes both on domestic and foreign
voyages.® It extends to the construction of light-
houses; the placing of buoys and beacons; to the
removal of obstruections to navigation in creeks, rivers,
sounds, bays, &e.;” in short, everything essential to
the exercise of commercial intercourse and intercom-
munication between the people of the United States
and foreign nations, and also between the several states,

L State of Pennsylvania v. The Wheeling and Belmont Bridge Cb., 13 How., 518,
Read the dissenting opinion of Judge TANEY in this case for the views of those
holding a contrary doctrine. It may be found in a note by Judge STORY in his
third edition of Com., on the Const.,  1073.

3 Veazie v. Moore, 14 How., 568. 31 Tuck. Black, Com., app., 252. 49 Wheat.,
203-208. 5 Id., 214-251, © Id., 191, 192, 7 Story’s Com, on Const., ¢ 1075.
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seems to be included in the power given to congress to
regulate commerce. The people of the United States
in the institution of their general or national govern-
ment undoubtedly intended to make it an instrument,
by means of which they, as a nation, could exercise
authority over the whole subject of commercial inter-
course as fully and completely as any other sovereign
and independent nation could of right do. They com-
mitted the regulation of commerce with foreign nations
and among the several states to the exclusive control
of congress, and gave to it the plenary authority of the
nation, always to be exercised and administered by
themselves. -

§ 378. The power to regulate commerce with the
Indian tribes is exclusively in congress. Prior to
the revolution, this power was exercised by the British
government. During the confederation it belonged to
congress, except as to those tribes which resided within
the limits, or were considered as members, of any of the
states. At the formation of the constifution no objec-
tions were made to conferring this power ugon the general
government through congress. In their tribal condition
the Indians have ever been dealt with as separate
nations, although dependent. Their territorial rights
and property have been respected by the government.
Their property in the soil, however, has not been deemed
such as to entitle them to the right to dispose of it to
foreign nations, or to any but the general government.
Their mode of occupation is such as only to require the
use of it for purposes of hunting and fishing. As indi-
viduals, generally, they attach no improvements, and
hence, make no individual appropriations of the land to
their respective uses. Therefore the government cannot
deal with them as individually having any property in
the soil, or as having any other rights thereto, except
its use for the purposes to which they have applied
it. Their use does not differ essentially from the use
made of it by the wolf, the bear, the deer, and other
denizens of the forest. It has long been a problem
demanding solution, what is to become of the red man
at last? There can be but two answers to the question:
he must become a civilized being individually and
socially ; or he must cease to live upon the earth. 1If, as
a race, the Indians are incapable of becoming civilized,
and of entering upon that higher plane of civilization and
enlightenment awaiting humanity, as active, codperat
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ing members, they must disappear. If the Author of
all good in his wisdom, has ordained progress in the
birth, development and decay of races in the human, as
in the animal kingdom, then the saurians of the races
must pass away, by the advancement of those conditions
of life essential to the ushering in of that ¢ cooD TIME
COMING,” believed in by many, and hoped for by all.

§ 379. From the character and constitution of that
society of Indians known as a tribe, it is impossible to
accord to them the attributes of an independent sover-
eign nation ; nor can they in all respects be treated as
such. An Indian tribe, leading a nomadic life, may
have its king or chief, and its counselors; but it is in
no condition to maintain that relation and intercourse
with other nations essential to true nationality. Asa
society, they may be recognized and treated with as
having a corporate existence, and possessing certain
rights as incident to their nomadic condition. Since
the organization of the national government, the United
States have always treated with them as possessing a
dependent sovereignty —if such a condition be definable
—as having rights original and inherent in themselves,
by which they can acquire and possess property and
dispose of the same under such supervision and restric-
tions as the general government feels in duty bound to
exercise. For this reason all trade or commercial inter-
course with them must be in accordance with the rules
and regulations imposed by congress. It has been
decided upon solemn argnment by the supreme court
of the United States that, an Indian tribe is to be
deemed politically a state, so far as to be considered a
distinct political society capable of self-government ;
but that it cannot be deemed a foreign state in the sense
of the constitution. Its stateship is one of pupilage,
and in the United States each tribe is the ward of the.
nation. !

1 See The Cherokee Nation v, Georgia,-b Pet., 1-17,
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OHAPTER XI.
POWERS OF CONGRESS—NATURALIZATION.

§ 380. “ ConearEss shall have power to establish a
uniform rule of naturalization, and uniform laws on the
subject of bankrupteies, throughout the United States.” !
As the United States were to be one nation, it was
necessary that there should be one uniform rule of citi-
zenship. Under the confederation the states each for
themselves exercised this authority, and the inevitable
consequence was, that there were many and dissimilar
rules of naturalization in the several states; and as the
citizens or free inhabitants of each state were entitled
to all the privileges and immunities of citizens in all
the other states,” it followed that a single state had the
power of determining the conditions of naturalization
affecting all the other states. For an alien might become
naturalized in a state requiring but a short residence,
and then he was, in effect, a citizen of the nation, and
he could claim in the other states the privileges
and immunities of their own citizens. By this provision,
the laws on the subject of naturalization of a single
state were rendered paramount to those of the other
states. But as the citizens of the state are likewise
national citizens, it is the right of the nation alone to
determine who shall politically and potentially become
members of the national society. The propriety of
committing the exercise of this power to the general
government was not questioned in the convention, and
has never since been questioned. Congress has the
exclusive power of determining upon what conditions
an alien may become a citizen of the United States.

§ 381. In the United States there are two classes of
citizens; that is, two classes in reference to the manner
in which they became citizens. At the time of origi-
nating the American nation, the citizens of each state
became likewise citizens of the nation, and the rights
of citizenship attached to them. Therefore, after the
establishment of American nationality every person
born within the territorial limits of the United States,
whether his parents were citizens or aliens, became a
citizen by birth, called a native born citizen. Under
the constitution, all such.are entitled to all the rights

1 Art. 1,48, cl. 4, Const. U. 8. 2 Articles of Confederation, art, 4.
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and privileges pertaining to membership of the national
family. The constitution in some respects distinguishes
between native born citizens and pthers; thus, no person
is eligible to the office of president of the United States
unless he is a natural born citizen. So also to be quali-
fied as & member of the house of representatives, or of
the senate, he must have been a citizen of the United
States a certain number of years.

§ 382. Under a democratic government the sover-
eignty resides essentially and entirely with the people.
Those only who comprise the people and partake of this
sovereignty, are citizens, and are capable of exercising
political rights and powers. Therefore they have the
authority to determine upon what terms and conditions
those who are alien to their society shall be admitted
to become constituent members thereof, and become
politically enfranchised. In a country where the people
are the administrators of their own governmental
authority, and where every one who is admitted to the
rights and privileges of citizenship becomes an equal
participator in such administration, it becomes a ques-
tion of prime importance to fix upon a safe and just
rule of naturalization, suited to the growth and develop-
ment of the nation, and at the same time prudent and
safe to a faithful and just administration of govern-
mental authority. For by the act of naturalization a
foreigner, whatever his moral and intellectual condition,
is made a citizen and clothed with all the authority and
powers of the most enlightened, moral and patriotic
citizen of the nation. If the conditions of conferring
citizenship are not reasonably stringent there will be -
great danger of weakening the just administrative
power of the nation. For it should be remembered that
commercial intercourse exists between this and the most
unenlightened nations; and the uniform rules of natu-
ralization apply as well to the ignorant, immoral and
vicious, as to the better classes of immigrants ; and that,
practically, every ignorant and vicious alien who is
made a citizen becomes a political tool in the hands of
the like class of native born citizens, and by his vote
he neutralizes the power at the polls of the most enlight-
ened and patriotie, so that virtually every ignorant and
vicious citizen which is added to the national society,
sinks the power of the like number of those upon whose
shoulders the pillars of the republic rest.
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§ 383. There have been two classes of opinions
respecting the essential features of naturalization laws,
which may be denomimated the liberal and the stringent.
One class have advocated the early admission of all
foreigners who desired it, to a full participation in the
political administration of the government; affirming
that. generally, they were as well qualified to exercise
the right of suffrage immediately after becoming located
in the country, as a very large class of natural born
citizens are, or ever will be;—that by being permitted
to participate in the administration of the government
they will feel themselves identified with the interests
and general prosperity of the country, and will become
attached to its institutions ;— that, having the rights of
citizenship, they are subject to its duties and obligations;
and that the nation will be enriched and strengthened
by an increase of its citizens. On the other hand, it is
claimed, that the character of any government depends
upon the character of those who administer it ; —that,
whatever its form, it becomés free or oppressive accord-
ing to the character of those who exercise its powers;—
that a republican and democratic government can be
maintained only by the presence of intelligence and
virtue among the people ; — that the mass of foreigners
are necessarily ignorant of the essential prineiples of a
free government; are peculiarly liable to fall into the
hands of unprincipled men and demagogues, who will
not hesitate to approach them by the use of corrupting
and demoralizing infliences; who will mislead them as
to the real issues, and avail themselves of their support
for selfish and dishonest purposes ;— that while it may
be true that the mass of foreigners are as intelligent
and virtuous as a certain class of native born citizens,
that the class of ignorant and vicious native born eciti-
zens, who are entitled to the elective franchise, are
naturally as large as it is safe for any republican gov-
ernment to attempt to hold in check, without being
largely increased by the addition of an uneducated and
undisciplined foreign element; and that, therefore, it is
the more prudent and safe policy to require a long resi-
dence in the country, in order that the foreigner may
_ become familiar with the practical operations of the
government ; with the character and habits of those
concerned in its administration; in short, that he may
become politically acclimated before he attempts to
declare who shall administer the public authority, and



NATURALIZATION. 207

to prescribe for the political welfare of the nation.
Practically it has been found, that that class of immi-
grants who come to this country to benefit their
physical and social condition by habits of industry and
honest living ; who immediately seek some honest
and honorable occupation, are abundantly qualified to
participate in the administration of the public authority
after the brief residence of five years. But that other
class who come hither because it was impossible, or, at
least impolitic, for them to remain at home; who had
no honest or honorable ocecupation in the old world, and
who proposed to find none in the new; whose highest
ambition it is to eat and to drink and to indulge in their
animal propensities ; who settle mostly in cities and the
larger towns, because of the facilities for dishonest and
dishonorable gains, have proved themselves dangerous
to the security and welfare of society, and, so far as
they have obtained political power, it has been used for
the lowest and basest purposes. They are ever ready
instruments in the hands of dishonest and gambling
politicians to place the political power of the country
in the possession of those who use it for purposes of
private emolument, regardless of what the public wel-
fare demands. Experience has already taught, that the
greatest danger to the future of the commonwealth is
to come from this class, as aids to the demagogue and
trading politicians of the nation ; —that measures must
be taken to elevate this class to that standard of intelli-
gence and morality which will make it safe to intrust
them with political power, or they must be deprived of
its exercise.

§ 384. The mode by which an alien may become a
citizen, and be invested with the privileges and immu-
nities of citizenship, is denominated his naturalization.
By its operation the political status of the alien is
changed in the eye of the law, and he is in a condition
to enjoy all the advantages conferred by birth upon the
other class of citizens. The rights and privileges of
aliens, as mere residents of the states, differ in different
states. In general the United States leave to the state
administrations those regulations which affect their
rights of property, and also the manner in which they
are to be exercised and enforced. But it cannot be
doubted that the alien is subject to the supervision and
control of the general government, should it become
necessary for it to exercise its anthority. Thus, if a war
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should break out between the United States and the
country of which the alien is a citizen or subject, on
general principles, he would thereby become an alien
enemy, and would be liable to be sent out of the
country at the pleasure of the general government; or
to be laid under such restraints, while remaining within
it, as congress might deem to be reasonable and proper.
While the alien is the legal subject of the nation with
which the United States is at war, the presumption is
that he will be true to the interests of his nation; and
will avail himself of every means to advantage her;
therefore the right of self-defense justifies the govern-
ment in taking necessary measures to gnard against any
injury he might be disposed to inflict in behalf of his
liege sovereign and country.

§ 385. The duration of the character or quality of
citizenship, that is, of defeasible or indefeasible allegi-
ance, has been the subject of much discussion, and has
not been so definitely settled hitherto as to be beyond
even further discussion. The doctrine of indefeasible
allegiance has, perhaps, deeper root in England than in
any other European country; and, in dlSCllSSIDO‘ the
grounds upon which the doctrine of perpetual allegl-
ance is based, it becomes necessary to find their theory
of the source of governmental authority, or the sub-
ject of this indefeasible allegiance.

§ 386. Almost the entire real property of England is,
by the policy of its laws, supposed to be 0w*:mted by,
dependent upon, and holden of some superior lord, in
consideration of certain services to be rendered to the
lord by the tenant or holder of the land. Thus all
the lands of the kingdom are supposed to be holden,
mediately or immediately, of the king, who is styled
the lord paramount. In this manner are all the lands
of the kingdom holden, which are in the hands of sub-
jeets. All tenures being thus derived from the king,
those that held immediately -of him, in right of his
crown and dignity, were denominated his tenants in
capite, or in chief. There were several species of ten-
ures, each characterized by the species of services or
renders due the lord from the tenants. Bracton divided
them into frank-tenement and willenage; and of frank-
tenements he says, some are held in consideration of
homage and knight service; others in free-socage, with
the service of fealty only. And of villenages, some are
pure and others are privileged. He that holds in pure
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villenage shall do whatever is commanded him, and
always be bound to an uncertain service. The other
kind of villenage is called wvillein-socage, and these
villein-soecmen do villein service, but such as are certain
and determined. So, according to Bracton, the subjects
of England holding the lands were, first, those where
the service was free but uncertain, as military service
with homage; that tenure was per servitium militare,
or by knight service. Second, where the service was
both free and certain, as by fealty only, or by rent and
fealty ; that tenure was called liberum socagium, or free-
socage. 'Third, where the service was in its nature
servile and base, and uncertain as to time and quantity;
this tenure was purum villenagium, absolute or pure
villenage. Lastly, where the service was base in its
nature ; but certain in quantity, this tenure was villena-
gium privilegiatum. But whatever the tenure by which
he held, he was bound by oath of service to his superior
lord, from which obligation he had no right or authority
to absolve himself.

§ 387. The constitution of feuds had its origin from
the military policy of the Northern or Celtic nations, the
Goths, the Huns, the Franks, the Vandals and the Lom-
bards,! who poured themselves into Europe at the
declension of the Roman Empire. The feundal policy was
not established in England until the reign of William the
Conqueror. The exact period of its establishment can-
not be ascertained; but, it was probably after the
threatened invasion from Denmark, in the nineteenth
year of King William’s reign. The defenseless condi-
tion of the country at the time, was the occasion of the
calling of a grand council to enquire into the state of
the natlon the immediate consequence of which was the
compiling "of the great survey called domesday-book,
which was finished the next year, and in the latter end
of the same year, the king was attended by all his
nobility at Sarum ; where all the principal landholders
submitted their Jands to the yoke of military tenure,
became the king’s vassals, and did homage and fealty
to his person. The law and the form of the oath, made
every man taking it, a tenant or vassal, the tenants
obliging themselves to defend their lord’s territories and
tltles agmnsﬁ all enemies, foreign and domestic.”? This

;22%%1(1)1%1130 ut omnes liberi homines foedere et Sacramentfo affirment,
quod intra et éxtra universum regnum Angliae, Wilhelmo regi domine suo

fidelis esse volunt; terras et honores illius omni fidelitate ubique servare cum
eo, et contra inimicos et alienigena defendere.” (See 2 Bl. Com., 50.)
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new policy was imposed by the conqueror, says BLACK-
STONE, but was nationally and freely adopted by the
general assembly of the whole realm.! Here will be
found the basis of that indefeasible allegiance so strenu-
ously contended for in England, as inseparable from the
British constitution.

§ 388. Therefore, whatever repugnance may be felt
to the assertion of the fact, the present government of
England, in theory, is founded on conquest, the property
having been transferred to the king by his subjects, to
be held by them afterward as tenants, and on conditions
of services and fealty. Afterward the oaths of fealty
and homage accompanied grants of land, and the oath
of allegiance necessarily accompanied that of fealty.
Certain consequences were understood to flow there-
from. The allegiance thus pledged could not be
withdrawn by the subject. It was a matter of contract
between him and the king, and was perpetually bind-
ing, unless the protection of his sovereign, which was
the consideration of his allegiance, became impracticable

“or impossible. Hence, if the monarch was driven out
by a successful competitor, who took possession of the
throne, the allegiance of the subject was transferred,
and it became his duty to obey the reigning sovereign.
So also, when the king by treaty with a foreign power,
alienated an entire territory, and its inhabitants, the
allegiance was transferred to the new sovereign. From
this allegiance, original or transferred, the subject could
not withdraw himself: he was the subject of the king;
one in whom the king had a species of property, trans-
ferable at his sovereign pleasure, but not at the pleasure
of the subject. Such is the basis of the doctrine of
indefeasible allegiance in England, and such the theory.
But it has no application to a country where the people
are sovereign, and where the allegiance arises from
the necessity of government and the rights incident to
such necessity.

§ 389. In a democratic republican government, the
sovereignty of the nation consists in the authority of
the members of the national society taken together as a
whole. The government instituted by them is a mere
instrument for the administration of their aunthority
for purposes of individual protection, and for the com-
mon defense and general welfare of the whole society.
The allegiance which a member of that society owes

1 2 Bl, Com.,, 50,
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to the government, arises from the fact of membership
of the society, and the necessary condition of obedience
to all its requirements. The government is instituted to
protect each member in the enjoyment of his civil
liberty to the fullest extent, consistent with the like
rights and liberties in others. Naturally, every one has
the right, and is at liberty, to visit all parts of the earth
as the common heritage of man; and to select such place
for his home in any zone which pleases him. He is not
responsible to any one for his parentage, or for the place
of his birth. Naturally, he is at liberty, as soon as able
to provide for himself, to seek such social and political
associations as he feels to be for his good. He can be
under no possible obligations to live under the particu-
lar form of government, under which he chanced to be
born. He may seek the highest and best his nature
and destiny demand; and, therefore, no society or
government has any just authority to restrain him of
such natural liberty, nor can it impose upon him obli-
gations inconsistent with such liberty. He is obliged to
obey the requirements of the authority under which he
lives, or where he chooses to make his home ; and if
he sees fit to become an integral member of such society,
that he may claim its fullest protection, and enjoy its
largest privileges, he is bound to serve it in common
with the other members thereof, if need be, with his
property and life. But if he deems it best for himself
to withdraw therefrom, and seek political and social
associations elsewhere, he releases society and govern-
ment from all further responsibilities on his account;
and he should be freed from responsibilities to them.
The basis of allegiance to government and society,
is gone, when the relation between the citizen and it, is
dissolved and ended. .

§ 390. The theory of indefeasible allegiance is incon-
sistent with that natural liberty belonging to man, as
essential to enable him to seek his highest good and ulti-
mate destiny. Not being responsible to any authority
for his parentage and birth. and being liable to be born
under a government under which he cannot possess the
rights essential to the unfoldment and perfection of his
true manhood, it is his natural and inherent right to
migrate therefrom in search of those associations he
needs for his true development, and to make his home
under the fostering care of such a government as will
protect him in the enjoyment of that liberty which
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belongs to him, and which he must possess or fail of hig
birthright. But to enjoy the full advantages of. citizen-
ship he must become a citizen. He must be at liberty
to pledge full and undivided allegiance to the adopted
government, free from the claims of any other; and
thus to stand before the world, an equal citizen of such
government, entitled to equal protection and to equal
rights. Indefeasible allegiance is not consistent with
the doctrine that governments are instituted for the
benefit of the governed, and belong to the people.
‘When a republican nation opens wide its political arms
to receive and adopt as her own, the oppressed of other
countries, she must necessarily repudiate the doctrine
of indefeasible allegiance, or be unfaithful to her
adopted citizens.

§ 391. RAwWLE, in his commentaries upon the consti-
tution, speaking of the indefeasible allegiance of the
native and adopted citizens, remarks that, *in the native,
his allegiance is coeval with his life; in him who
migrates hither from another country, it commences as
a permanent duty, with his naturalization ; in both it
lasts till death, unless it is released by some procedure
mutual on the part of both the state and the individ-
ual.” But, he adds, *“ whether the individual alone can
relinquish it, is a question which in this, as well as other
countries, has been often discussed, and on which an
opinion cannot be given without diffidence, since it has
not yet received a decision in the highest tribunals of
our country.” He countinues: “in the first place we
may dispose with little comparative difficulty, of the
case of the naturalized citizen. His accession is volun-
tary, and his engagement is, neither in terms nor its
nature, limited to any time. He, therefore, binds him-
self by contract for his life; and the state, which,
differently from the doctrine of the English and other
monarchies, cannot afterward deprive him of the quality
thus acquired, which cannot again, by its own aect,
convert him into an alien, is equally bound for the
same term,” and he quotes LOCKE as an authority upon
this subject.! With due deference to the learned com-
mentator, the argument is not satisfactory. Unless the
obligations of the adopted citizen are more permanent
and binding than those of the native born, the reason-
ing cannot be sound. If the native born citizen cannot

1 See Rawle on the Constitution, p. 85; see Locke on Civil Government, ch, 8.
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renounce his allegiance to his government, he cannot
assume the obligations of allegiance to a'-new nation or
sovereign; for it is quite clear that he cannot be under
obligations of allegiance to two independent sovereigns
at the same time. He can po more serve two masters
politically, than he can religiously ; for politically he is
quite liable to be required to defend the one, and to
defeat the other Therefore, the hypothesis that an
adopted citizen can be bound by an oath of allegiance to
be loyal and true as a citizen of his adopted country
implies that he can lawfully put off his native allegi
ance. And if one can lawfully put off his native
allegiance there is little ground for arguing that an
adopted citizen may not, in the same manner, put off
his adopted allegiance when he renounces the society
and protection of his adopted country to enter into, and
become the loyal subject of another. To deny this
right of changing allegiance by changing countries and
adopting a new home, implies that the sovereign or
government has a kind of property in the subject
or citizen; which doctrine is not recognized in Ameriea.

§ 392. Whatever may be the theory as to the founda-~
tion of a subject’s obligation to be loyal and true to his
government, the real basis of this obligation is to be
found in that necessity which God has imposed as the
only condition of social existence, secnrity, order and
public welfare. It matters not whether man undertakes
to obey the requirements of law, and to be loyal to the
authority by which the society in which he resides is
governed ; it is indispensably necessary that he should
be obedient and loyal, while he continues a member of
such society ; and it matters little whether his obedience
be compelled upon the theory of a contract, or upon the
fact of an imperative necessity. But if he withdraws
from such society, and goes beyond the jurisdiction of
its laws, and becomes a member of another and an
independent community, the same necessity is upon
him in relation to his new association. He must be
loyal to the government of which he becomes a citizen
or subject, and must obey its laws. Says Mr. RAwLE:
“The compact created among the citizens by the
declaration” of independence, was well understood by
themselves at the moment not to be of a temporary
nature, and in the power of the individual at pleasure
to dissolve. It was essential, not only to the perma-
nence, but to the formation of the new government,



914 GOVERNMENT.

that every one, either taking an active part in its estab-
lishment, or giving evidence of his consent by remaining
within it, should be considered as bound to it so long as
it continued.”' It will not be contended that the
inhabitants of the United States by their declaration of
independence, intended, individually to bind themselves
to forever surrender their right to emigrate to another
country, if health, business or inclination should, in
after life, prompt them to do so; and that should they
find in another climate, and under another government,
a congenial home, that they would not be permitted to
accept and enjoy it because they had in early life united
in achieving the independence of the American nation.
The argument in favor of indefeasible allegiance drawn
from the implied compact of the people in declaring and
achieving their independence, is neither forcible nor
satisfactory. That they bound themselves together to
maintain and defend their common independence, may
be admitted ; but it is not thence to be inferred that
they deprived themselves of the liberty of seeking other
homes in other climes and under other governments.

§ 393. Congress has power to establish uniform laws
on the subject of bankrupteies throughout the United
States. This power was given to congress as a means
of carrying out the declared objects of the people in
instituting the general government, to wit : to establish
justice, insure domestic tranquillity, and promote the
general welfare. Commerce, credit and contidence were
the particular things which did not exist under the old
confederation, and which it was a principal object of
the framers of the constitution to create and establish.
A vicious system of legislation, a system of paper
money and tender laws, had completely paralyzed
industry, threatened to beggar every man of property,
and ultimately to ruin the country. The relation
between debtor and creditor, always delicate and always
dangerous whenever it divides society, and draws out
the respective parties into different ranks and classes,
was in such a condition in the years 1787, 1788 and
1789, as to threaten the overthrow of all government;
and a revolution was menaced more critical and alarm-
ing than that through which the country had then
recently passed. The object of the new constitution
was to arrest these evils; to awaken industry, by giving
security to property ; to establish confidence, credit and

1 Rawle on the Const., pp. 86, 87.
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commerce, by salutary laws, to be enforced by the power
of the whole community. The revolutionary war was
over; the country had peace, but little domestic tran-
quillity ; it had liberty, but few of its enjoyments and
none of its security. The states had struggled together,
but their union was imperfect; they had freedom, but
not an established course of justice. The eonstitution
was therefore framed to form a more perfect union; to
establish justice ; to secure the blessings of liberty, and
to insure domestic tranquillity.! With respect to the
internal administration of the general government,
the objects of the constitution were, among other things,
commerce, credit, mutual confidence in matters of
property, and these required, among other means, a
uniform standard of value, or medium of payment.
Therefore, one of the first powers given to congress, is
that of coining money, and regulating its value; and
fixing the value of foreign coins. And among the first
prohibitions to the states, is that of coining money;
emitting bills of credit; making anything but gold and
silver a legal tender in payment of debts, or making
any law impairing the obligation of contracts. Thus
the powers conferred on congress, and the restrictions
imposed upon the states, clearly indicate the purpose of
the people, when they committed to congress the power
to make uniform laws on the subject of bankruptcies
throughout the United States.

§ 394. The general object of all bankrupt and insolv-
ent laws is, on the one hand, to secure to creditors
an appropriation of the property of their debtor, to
the discharge of their debts pro tanto, whenever the
debtor is unable to discharge the full amount of the
same; and, on the other hand, to relieve unfortunate
and honest debtors from perpetual bondage to their
creditors, either by unlimited imprisonment to coerce
payment, or by a right to appropriate the subsequent
property of the debtor for that purpose. One of the
first duties of legislation, while providing for the obliga-
tion of contracts, is, to relieve the unfortunate and
meritorious debtor from a slavery of mind and body,
which deprives him in a great measure of the enjoyment
of the comforts of life and the common benefits of
society. But the power of affording this relief should
be intrusted to the administration of those who are
liable to be affected by it either as the debtor or creditor

1 See Webster’s remarks in Ogden v. Saunders, 12 Wheat., 247, 248, *
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class. A local government should not possess the
authority to absolve a debtor from the legal obligations
to pay his debts contracted in another jurisdiction, for
the reason that the laws of a state can have no force
beyond its local jurisdiction. Thus, if New York by its
laws, can relieve a citizen of his legal obligation to pay
his debts or fulfill his contracts, entered into in other
states, and made legally binding by the law of the
place where the debt was contracted or the contract
was entered into—then, indeed, the obligations of con-
tracts are left to the legislation of the several states ;
and the question of validity and of enforcement depends
upon the place where the debtor is to be found when
the fulfillment of his obligations is demanded.. Then a
valid contract entered into in New York may become
invalid by the act of the party removing into another
state, where such a contract is condemned, or deemed
to be against the public policy of the state. It is con-
sistent with the principles of republicanism to permit a
state to impose the conditions ot legal obligation arising
out of the transactions of individuals within its terri-
torial limits ; it may prescribe what shall be essential to
the legal validity of any contract made within its juris-
diction touching any subject; as, that contracts of a
cerfain description shall be in writing; or shall be
sealed ; or shall be witnessed ; or shall be executed with
certain solemnities ; for these conditions are prescribed
by those who are to be affected by, and who are also
to administer the law. But a state has no authority to
prescribe these conditions of validity to contracts made
in other states, and valid by the laws of the state where
made. Thus, New York cannot say that a contract made
in New Jersey and valid there by the laws of New
Jersey, shall not be valid against the parties wherever
they may be found ; because the contract when made
in New Jersey was not only morally but it was legally
obligatory upon the parties; and it is not in the prov-
“ince of any other state to say that such obligation shall
be destroyed or impaired by her local laws.

§ 395. There is a wide distinction between a legal
obligation and a moral duty to fulfill a contract entered
into between two parties. The moral obligations of a
contract do not depend upon the law of the place where
the contract is made ; while the validity or legal obliga-
tions imposed thereby, do. The duty of performing a
contract entered into between parties where the subject
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thereof is moral and just, rests on principles of univer-
sal law ; the obligation to perform it, rests upon the law
of the place where the contract is made. Thus, two
individuals may make a contract in a locality over
which no law of society extends. If the contract be in
accordance with the principles of natural justice and
universal law, it may be enforced in the courts of law
in any civilized country; because being valid and obliga-
tory according to the principles of natural law, and
there being no local law to prohibit the making of it in
the manner and form in which the parties bound them-
selves, the legal obligation is perfect, and may be
enforced in any court of law where perfect obligations
are recognized. The prohibition of the constitution,:
that no state should make a law impairing the obliga-
tion of contracts had undoubted reference to the legal
obligation of contracts depending upon the law of the
place where such contracts were made. The spirit of
the provision is this: A contract which is legally bind-
ing upon the parties at the time and place it is entered
into by them, shall remain so, any law of the states to
the contrary notwithstanding.

§ 396. In accordance with these prineiples, the power
to make uniform laws on the subject of bankrupteies is
committed to the legislative department of the general
government, without any restriction of its authority
in that respect. The intention of the people is well
expressed by reading the constitution in this manner,
No state shall pass any bill or law impairing the obliga-
tion of contracts; but congress may establish uniform
laws on the subject of bankruptcies, throughout the
United States. The general government has jurisdic-
tion over all persons and property within the United
States, to execute the plenary power and authority of
the nation in respect to all subjects committed tp its
jurisdiction. It can determine upon what conditions
and in what degree individuals may be released from.
the complete fulfillment of their contracts. That is,
as the supreme authority upon that subject, congress
can by law determine the limit of legal obligations
arising out of every species of indebtedness, and can
prescribe the manner by which a party should- proceed
to obtain legal absolution of his debts. This principle
recognizes the authority in the government to determine
what shall constitute a legal obligation, and what shall
cancel it. It recognizes the principle that legal obliga~

28



-

218 GOVERNMENT.

tions as distinguished from moral, have their basis in
the will of society or government, and can only be
enforced by its laws; that society may determine by law
what shall be essential to the validity of any contract
upon any subject, and the manner in which legal obliga
tion shall be enforced. Thus sovereignty has authority
to prescribe the lex loci and the lex fori of the state; and
every government intrusted with the exercise of sover
eign authority may exercise this power within the
limits of its jurisdiction. Upon this theory, the several
state governments, so far as they are not restrained by
the constitution of the United States, may exercise this
authority. This follows from the doctrine that there is
but one authority to be administered by the general and
state governments; and that is, the authority of the
people as a nation. Each has the subject of its juris-
diction assigned to it ; the general government finding
its jurisdiction in the subjects enumerated in the consti-
tation of the United States; and the state governments
finding the subjects of their jurisdiction in what remains,
or in what are not enumerated or prohibited to them in
the constitution. ,

§ 397. From the foregoing, it would seem that the
states may preseribe everything pertaining to the valid-
ity of contracts to be made within their respective
jurisdictions, so long as they do not interfere with any
law of congress upon that subject, or with the prohi-
bitions of the constitution, and do not attempt to extend
the operation of their laws into other jurisdictions. That
is, a state may make any law which affects the validity,
the construction, the duration, the mode of discharge,
or the evidence, of any subsequent contract to be made
within its jurisdiction, and thus may impair the contract.
Thus, the law which declares that no action shall be
brought whereby to charge a person upon his agreement
to pay the debt of another, or upon an agreement relat-
ing to lands, unless the same be reduced to writing and
signed by the parties, impairs a contract for that pur-
pose, made by parol. But when the state has by law
preseribed the manner in which contracts shall be exe-
cuted and evidenced, in order to be binding, the legal
obligation of the contract upon the parties depends upon
their compliance with these statutory requirements. If
such essential requirements are not complied with by
the parties, the contract does not become obligatory
upon them ; and, consequently, such law does not come
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within the inhibitions of the constitution, prohibiting
the states from making laws impairing the obligations
of contracts. Thus, the state may, by law, determine
what shall be essential to the validity of a contract made
within its jurisdiction ; how the same shall be proved ;
by what rules it shall be construed; how long it shall
continue to bind the parties thereto; and in what man-
ner its obligations shall cease or be discharged; but
such laws are applicable only to contracts made within
the same jurisdiction, and subsequent thereto. For a
contract which has nnce become obligatory upon the
parties under the law of the time, and of the place of its
execution or performance, cannot be modified, limited
or restrained in its legal effect or operation by any
state law.!

§ 398. The power to make uniform laws on the sub-
ject of bankrupteies throughout the United States,
committed to congress by the constitution, is not limited
in its application to contracts made subsequent to the
enactment of such laws. The restrictions of the con-
stitution apply only to the states, leaving to congress
the unlimited authority of the nation, over such subject.
Congress, therefore, has plenary authority to pass a
bankrupt law which shall be binding throughout the
United States, affecting civil contracts of every charac-
ter within the department of commercial intercourse,
and determining upon what conditions, and in what
manner they may be discharged. Twice congress has
passed a bankrupt law; and permitted the same to
remain in force long enough to allow the most unworthy
class of debtors, who were ever ready to evade the obli-
gations of their contracts, to avail themselves of their
provisions ; but they repealed those laws, before the
more meritorious class of debtors had concluded to seek
their aid. In general, honest men are averse to the avoid-
ance of their contracts ; and will struggle long to comply
with their obligations, before they will avail themselves
of either an insolvent or bankrupt discharge. Conse-
quently, they are usually the last to apply for the benefit
of such laws, while on the other hand, men less secru-
pulous, are eager to avail themselves of every advantage,
and are usually the first to appropriate to themselves
the benefits of insolvent and bankrupt laws. The hrief
duration of the bankrupt laws hitherto enacted by con-
gress, has, in general, had the effect to do all the

1 See Ogden v, Saunders, 12 Wheat., 213,
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mischief bankrupt laws are liable to do, without mueh of
their accompanying benefits; for by the time the large
mass of those who were justly entitled to its aid had
concluded to ask for relief, the laws were repealed.
There can be no doubt that an efficient and just system
of bankrupt laws is demanded by the people of the
United States, and that it is the duty of congress to
provide such a system. They should make it as perfect
as possible, and then amend its provisions from time
to time as experience demonstrates the necessity. In
this way, a wise and just system would eventually be
adopted, which would establish justice and promote the
general welfare of the nation.

CHAPTER XII.
POWER OF CONGRESS TO COIN MONEY, &C.

§ 399. THE congress shall have power to coin money,
regulate the value thereof, and of foreign coin, and fix
the standard of weights and measures.! This power is
plenary and exclusive in congress. They have all the
power over the subject of the currency possessed by
the nation; and whatever they do in that respect is
done by the authority of the nation; because the con-
stitution has given them unlimited authority to coin
money, regulate its value, and the value of foreign coin.
Money is the universal medium by which all commer-
cial and exchange values are determined; and it
represents the respective values of all commodities.
It is the measure by which the equivalents of com-
modities are ascertained. This power is one of the
prerogatives of sovereignty, and implies authority over
the property interests of the nation. The power to coin
money and affix a value at which it shall be taken in
exchanges, or in satisfaction of debts, or of damages
to persons and property, belongs to that absolute sover-
eignty which can be found only in the nation, and which
is responsible to no other earthly power. ¢ As money
is the medium of commerce, it is the king’s prerogative
as the arbiter of domestic commerce, to give it authority
and make it current. The coining of money is, in all
states, the act of sovereign power. The denomination
or value for which the coin is to pass current, is also in
the breast of the king.”” *

1 Art. 1, 28, cl. 5, Const, U. S, s 1 Bl Com., 276,
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§ 400. To coin money and regulate its value as an act
of sovereignty, involves the right to determine what
shall be taken and received as money; at what measure
or price it shall be taken; and what shall be its effect
when passed or tendered in payment or satisfaction of
all legal obligations. The act of coining money con-

-sists in affixing to that which is to eonstitute money,
the stamp or seal of sovereign authority, by which it
may be recognized and known in market as being
authoritatively entitled to be received at the price or
value marked thereon. The authority which coins
or stamps itself upon the article, can select what sub-
stance it deems suitable to receive the stamp, and pass
as money ; and it can affix what value it deems proper,
independent of the intrinsic value of the substance
upon which it is affixed. The usual substances which
have been selected for the purpose of being used as
money, are the various metals, as silver, gold, copper,
brass and such alloys as the sovereignty in its pleasure
adopts. The currency value is in the stamp when used
as money, and not in the use of the metal, independent
of the stamp. In other words, the money quality is the
authority which makes it current, and gives it power to
accomplish the purpose for which it was created. To
coin or stamp money, and regulate its value, includes
the whole power of sovereignty in respect to currency.
It includes the authority to select the substance to
receive the impression ; to determine what impression
shall be enstamped thereon; what shall be its office
as a medium of exchange; at what prige it shall be
received ; and what shall be the penalty to be inflicted
for discrediting, counterfeiting, or in any manner inter-
fering with its legal and authoritative value. Because
gold and silver have usually been selected as the basis
of currency, the popular idea of value attaches to the
metal rather than to the royal or sovereign authority
stamped upon it ; and while they recognize the author-
ity of the government to change the relations between
the intrinsic value of the metal and the current value
of the coin, they are slow to understand that such rela-
tion is arbitrary, and depends solely upon the will of
the sovereign.

§ 401. By keeping constantly in mind that the quality
of money or legal currency, consists in the enstamped
authority of the government upon that which is used
as such ; and that the authority to coin money and affix
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its value, involves the whole power of sovereignty over
the subject of legal currency — to select what substance,
affix what stamp, and ordain what value, it pleases—the
whole law upon the subject of money, as a currency,
and money as a commodity, becomes comprehensible.
But to confound the legal quality of money, with the
commercial value of that which is used to receive -
the royal impression, begets infinite difficulty, because
there is no necessary relation between the two. Gov-
ernment, like the Spartan law-giver, may put its stamp
upon leather, and make that currency; and so long as
it can provide against the counterfeiting of the same,
and thus can regulate the quantity in use, it can give
to its stamp upon leather the same money value, as if
put upon gold, or silver or any other substance. Thus
government may put its royal or sovereign stamp upon
paper, affixing its money value, and if it limit the quan-
tity and provide fully against the counterfeiting of it,
it will have the same currency value as gold or silver,
or any other substance. It must be remembered that,
legally speaking, money is not a commodity ; and com-
merce can make it such only by dealing with that upon
which the money quality is impressed.

§ 402. Much has been said about paper money, and .
gold, silver and copper money ; but all such language is
deceptive. There is no such thing legally as g()ld “and
silver money and paper money. Money, as the measure
of price or value, is the sovereign authority impressed
upon, and attached to, that which is capable of taking
and retaining the impress of that authority. Itis the
recognized presence of sovereignty in the market, and in
the court, applying the measure, and determining the
equality of exchanges of commodities between subjcct
and subject; between peasant and prince; between
crown and people. As a medium of exchange, as a
means to an end, it has no value but the sovereign will
recorded upon its face ; and in respect to its use its value
is as unchangeable as the authority that created it. It
measures all values by its own; and can know no other
measure of value. Its value being fixed by the will of
the sovereign, and not by the intrinsic qualities of that
upon which it is impressed, legally, it cannot vary.
Its relative proportion to other things may disturb their
relative values, but its legal value stands fixed and
immutable, while the price of commodities measured
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by it, rise and fall. The philosopher can explain the
reason, but he cannot change the law.

§ 403. The act of coining money consists in impart-
ing to any substance this legal currency quality, by
which it can legally be used as a medium of exchange,
without permitting its value or authority to be ques-
tioned in the domestic market. That upon which the
stamp is placed is called coin; the act of stamping is
called coining; and as the practice of all governments
using currency, has been, generally, to place its money
stamp upon metals of some kind, the common idea of
coin is, that it must be a metal, as a substance distin-
guished from other substances. But this rests solely
in the discretion of the sovereign or sovereignty; whether
the coin shall be metal, leather, parchment, paper, or any
other substaunce, is a question of expediency — of politi-
cal economy—and not of authority. The authority
selecting the substance to coin, if wise, will consider
the fitness, the adaptation, the economy, the necessity
for the public use. There is a need in every society for
a medium of exchange-—for money. Hitherto no nation
or state has discovered the means of dispensing with it.
It is a public necessity as well as private; and should be
provided in such a way as to subserve the public as well
as private use. There are times when large expenditures
are required to be made, beyond the ordinary capacity
of the currency to represent them. There must neces-
sarily exist the authority to adapt the currency or
money to these public exigencies. The necessity which
requires that it should be used at all, requires that it
should be made adequate to any public emergency.
The sovereignty or sovereign is then authorized by
sovereign necessity, to coin the necessary amount of
money to answer as a means of making the purchases or
exchanges demanded. If that be neglected, the respon-
sibilities of a state or nation ruined, will attach. The
necessity which requires money as a medium of exchange
at all, requires that the public authority should make
the supply at least equal to the imperative demand
of the public welfare; and the government would be as
derelict in omitting this, as any other duty to the public.

§ 404. The United States, as a nation, has the same
authority to coin money and regulate its value, as other
sovereign nations. It is subject to the same necessities,
and can adopt the same facilities for adapting the cur-
rency to the needs of the nation; and there is no earthly
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authority to call it to an account foy so doing. In insti
tuting the general government for administering its
authority in respect to all subjects enumerated in the
constitution, and for the purposes therein named, it
conferred upon congress the unlimited authority to coin
money and regulate its value; that is, it committed the
whole subject of creating and regulating the legal cur-
rency to congress; so that congress, as the national
legislature, is invested with plenary powers upon this
subject. It was the intention of the people that
this power should be exercised in such a manner as to
make the currency of the nation adequate for any
emergency that could arise. 'The government was
instituted, and the powers were conterred, that they
might be used in such a manner as to make every
department of administration contribute to the declared
end the people had in view, to wit, to the establishment
of justice, to providing for the common defense, and
promoting the general welfare. For these, among other
purposes, congress was empowered to coin money and
regulate its value, and was further authorized to make
all laws necessary and proper for carrying into execu-
tion this power. The pretense for attempting to restrict
the powers of congress over subjects committed to its
jurisdiction, based upon the assumption that congress
is a body separate from the people, is without founda-
tion. The people are as eminently and potentially
present in congress, to administer their own authority
by legislation, as they were in the conventions that
framed their government, and established the mode of
its administration. Therefore they may be as safely
intrusted with the exercise of their authority to coin
money and regulate its value, as they were to institute
the government, and ordain by whom that power to
coin money, &c., should be exercised.

§ 405. As the people of the United States conferred
upon congress plenary authority to coin money and
regulate its value, and denied to the states the exercise
of such powers, they thereby made it the duty of
congress to make all necessary legal provisions for
supplying the nation with money as a medium of
exchange. This proposition admits of no denial. As
a sovereign nation, the people had authority to provide
for the creation of a legal currency, which should be of
equal value as money, throughout the United States.
It was necessary that this authority should be exercised
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by some one, to provide such currency. It eould
be exercised by no authority not sovereign, and not
coextensive with the United States. It could therefore
be exercised by no other than the government of the
United States. In the distribution of subjects of juris-
diction between the general and state governments,
that of coining money and fixing its value, that is, that
of providing a legal measure of value or currency, was
committed to congress, not by limited or restricted
terms, but in the most liberal and unqualified ; so that
congress is vested with all the authority of the nation
in that respect. Congress is the only body authorized
to provide for this individunal, state and national neces-
sity. The whole duty and responsibility rests upon it,
to supply, under all circnmstances, so much money or
currency, or to provide for the same, as the exigencies
of the public or nation may require. It is no excuse
that there is not gold enough, or silver enough in the
country to furnish or supply the amount. The authority
of the nation to supply itself with the amount of money
necessary for any emergency, is not confined to the use
of any particular metal, or to any metal at all. The
quality of money is neither gold nor silver nor any pre-
cious metal. It is simply the sovereign authority of
the nation so impressed upon any substance as by its
presence to represent such authority in determining at
what price or value it shall be received in discharge of
legal obligations.!

§ 406. The object of the grant of this power to con-
gress is to give uniformity of value as a standard of
price throughout the union. The power of coining
money is uniformly exercised by the sovereign author-
ity, for the purpose of supplying a uniform currency to
the home market. The necessity for such a currency,
denominated money, is imperative; and, therefore, the
duty of the government intrusted with the exercise
of this authority is imperative. This duty requires it
to supply a currency of such quality and in such an

1 As congress alone has the power to coin money and fix its legal value, that
is, has the power to determine what shall be received as money, and at what
price it shall be received, it must adopt such means in the exercise of such
Baring e secent ot et Dried B The o Yo S Y
government were much larger than couldkbe met by the use of%ll the gold,
silver and copper coin in the country. Thus, for four years the average
expenditures of the government were about $800,000,000 per annum; yet the
whole amount of gold and silver coin in the country, north and south, was
less than $230,000,000. Under these circumstances, the ‘continuance of the gov-
ernment, re(iulred the exercise of the plenary powers of congress to supply

the nation with the means of defending its existence, by a resort to a legalized
paper currency.

29
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amount as to answer the imperative demands of the
public exigencies. It should also provide against the dis-
crediting, debasing, or the counterfeiting of the cur-
rency, or with interfering in any manner with its
authoritative value. Every civilized government has
found it necessary to provide itself with such cur-
rency, and to gnard against its debasement, and the
conunterfeiting thereof. The money thus created by
the government, and having its authority as to the price
at which it shall pass, stamped upon it, becomes a legal
tender in discharge of all legal demands for value,
under such regulations as the law-making power pre-
seribes.  'What shall be permitted to be offered or
tendered in discharge of such obligations, depends upon
the authority of positive law.!

§ 407. Legal obligations are such as are created by
law; and can only arise in accordance with the require-
ments of law. When the law declares that contracts
made for the loan of money reserving for its use an
amount greater than seven per centum per annum, are
usurious and void ; no legal obligation arises from the
making of such contracts. When it declares that all
contracts by which one man undertakes to answer for
the debt, defanlt or miscarriage of another, to be valid
and obligatory, shall be in writing and be signed by the
parties ; a contract of that echaracter by parol merely,
raises no legal obligation. And thus with every con-
dition which the law-making power sees fit to impose.
Inasmuch as the obligation is created by law, it can
also be discharged by law ; that is, it can be discharged
in any manner prescribed by law. For it is a prineiple
of general application, that the power which can create
an obligation can likewise discharge it. An obligation
which can be enforced by law is called a perfect obliga-
tion. Therefore, all perfect obligations are such as
the government undertakes to enforce. But it is in the
pleasure of the sovereignty to determine what shall be
essential to a perfect obligation, and upon what con-
ditions that obligation may continue, and by what

1 “But on the great question, whether the government can make this money
—treasury notes—legal tender, the court will not fail to observe that the very
term, ‘legal tender, Iports that the subject is one, by the common under-
standing of mankind, bslqnging in every soverei_gr_xtfy, to the law-making
power. It has heen recognized as such in every civilized nation. Gold an
gilver have been a legal tender with us. Not so in Great Britain, There,
except for small sums, it is gold, or the notes of the Bank of Englond. Not soin
France. There it is silver coin and government paper.” (Remarks of Hon. JOHN
K. PORTER in the case of T'he Metropolitan Bank et al.,v. Van Dyke, Superintend-

ent of the Bank Department of the State of New York, before the Court of Appeals
June, 1863.)
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means is may be discharged. Hence arises the author-
ity of government to provide by law that a certain class
of contracts shall not be deemed legally obligatory;
to provide bow contracts shall be executed to become
obligatory ; to provide how they shall be established in
court to be eutitled to judicial recognition; to deter-
mine by what rules they shall be construed, and their
purpose be ascertained ; and to provide by bankrupt
aund insolvent laws, or by limitations, or otherwise, how
they may be discharged. It is said, that men may
make in respect to their own, what contracts they
please, so long as they do not interfere with the rights
of other parties. That may be true; and they may do
as they please about fulfilling them, unless they comply
with the requirements of the law in the making of them.
It is to be remembered that individuals do not make
the law, and cannot create the terms of legal obligation.
The public authority —the law-making power—creates
the conditions, and leaves each member to act his own
pleasure in assuming contract obligations. But it will
undertake to enforee no obligations not created by law.
The authority to determine what shall amount to a legal
obligation, involves the power to determine by what
means that obligation may be discharged. FEvery gov-
ernment exercising the powers of sovereignty, unless
restrained in that particular respect, has authority to
provide for a legal tender of performance which, if
rejected, dlscharges the obligation. That tender may
be money, labor, chattels, or anything the soverelgnty
sees fit to prescribe.

§ 408. The power to coin money, and to establish the
value thereof, being exclusive in congress, as the national
legislature, it has been doubted by eminent statesmen
whether the states can authorize the issuing of bank
paper to be circulated and used as currency. Mr.
WEBSTER, in his speech on the Bank of the United
States May 25 and 28, 1832, reasoned thus: * The states
canpnot coin money. Can they, then, eoin that which
becomes the actual and the almost universal substi-
tute for money? Is not the right of issuing paper
intended for circulation in the place, and as the repre-
sentative of metallic enrrency, derived merely from the
power of coining and regulating the metallic currency ?
Conld congress, if it did not possess the power of coining
money and regulating the value of foreign coins, create
a bank with power to circulate bills ? It would be diffi-
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cult to make it out. Where, then, do the states, to
whom all control over the metallic currency is altogether
prohibited, obtain this power? It is true that, in other
countries, private bankers having no authority over the
coin, issue notes for circulation. But this they do
always with the consent of government, expressed or
implied ; and government restrains and regulates all
their operations at its pleasure. It would be a startling
proposition in any other part of the world, that the
prerogative of coining money held by the government
was liable to be defeated, counteracted or impeded by
another prerogative, held in other bands, of authorizing
a paper circulation,” &e. It is to be remembered that
bank notes authorized by the states to be circulated by
banking associations or companies, are not, and cannot
be made, a legal tender for the discharge of legal obliga-
tions ; for the states are prohibited by the constitution
from making anything but gold and silver coin a tender
in payment of debts. Bank paper, therefore, is receiv-
able, or not, at the pleasure of each member of society.
But if he do consent to receive it as money, it shall
have the effect of money to bind him; or to discharge
legal obligations to him, so far as they are created and
enforced by the state. This seems to be the extent of
the authority required to permit private banking, and the
issuing of bank notes to circulate as currency. Where
the general government does not interfere to pre-
vent the circulation of such paper as currency, it would
seem that the states are transecending no authority
on their part in authorizing such circulation, leaving
each citizen to exercise his own pleasure in receiving
and using the same. It may be a question of expe-
diency — of economy ; but it would seem not to be a
question of authority.

§ 409. Besides the power to coin money and regulate
its value, congress has also the power to fix the standard
of weights and measures. The whole clause together,
gives to congress the power to determine the measure
of all values, and of all quantities. This power is given
to the general government for the sake of uniformity so
essential to the convenience of commerce. The atten-
tion of congress has frequently been called to this
subject, but owing to the many difficulties attendant
upon it, they have never fully exercised the power.
JOHN QUINCY ADAMS, as secretary of state, made an
able report upon the subject on the 22d of February,
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1821, which was referred to a select committee. Among
the recommendations of that committee were the follow-
ing: that the president should cause application to be
made to the English government to allow models of the
yard, the Winchester bushel, wine gallon and pound—
avoirdupois—to be procured from its offices;—that the
yard should be traced upon the rod of platina in the pos-
session of the department of state, on which the French
metre is traced ;—that the models should be made with
the ntmost accuracy that the art and secience of England
can give, and if satisfactory to congress, should be
declared the standard yard, bushel, liquid gallon and
pound of the United States. The committee were of
the opinion that the standard of length and weight
should be of platina; because of its very extraordinary
properties; its unequaled specific gravity; its infusi-
bility, its durability, its power of resistance against all
the ordinary agents of destruction and change.! The
committee concluded their report by recommending
that the president of the United States be requested —
if the consent of the government of Great Britain
should be given —to cause to be traced on a rod of
platina the yard of the year 1601, which is kept in the
British exchequer;—that he cause to be made of platina
a pound of the weight in value of the English avoirdu-
pois pound ;—that he cause to be made of whatever
material he shall deem best for standards of those meas-
ures, a vessel of the same capacity as the standard
Winechester bushel; and also a vessel of the same
capacity as the standard wine gallon of England. They
also recommended that the president be requested to
cause to be made models of these weights and measures,
for distribution among the several states,” but these
recommendations seem never to have been carried into
effect, and as yet each state exercises the aunthority of
fixing its own standard of weights and measures.

§ 410. Congress shall have power to provide for the
punishment of counterfeiting the securities and current
coin of the United States. Under this provision, con-
gress has power to punish the act of counterfeiting
and also -the bringing of counterfeited coin into the
country from foreign countries, and the passing and
uttering of the same.’ The authority to punish for the

1 ixlnngls of Congress— First session XVIIth congress, vol. 2, p. 1251,
2 1d., 1253,
3 United States v. Marigold, 9 How., 560.
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act of counterfeiting the coin of the United States is
exclusively in congress; but the states may provide
against the circulation of such coin within their respee-
tive jurisdictions, by penal enactments.! The right of
the local government to punish for cheats and trauds
practiced within their respective limits is unquestion-
able, irrespective of the instrumentality by which it is
done. The authority to punish the act of counterfeiting
the coin of the United States, would seem to be inci-
dent to the power of coining money and regulating
its value. There would be little practical value in the
exercise of the power to coin money and regulate its
value, if the authority to protect the public against the
frauds incident to counterfeiting such coin or money,
was not also to attend the power. In truth, its value
could not be regulated to any practical purpose, while
counterfeiting thereof should be permitted. But as the
whole subject of currency is virtually committed to
congress, to them properly belongs the power to pro-
vide, by penalties, for the preservation of its character.

§ 411. The principle underlying the distribution of
powers between the general and state governments,
determining what authority should be exercised by the
one or by the other, or concurrently, is this: Those
interests which were common te the whole people as a
nation, and in the provisions for which, all parts of
the country were alike interested, were committed to the
supervision and control of congress, as the representa-
tive body of the nation, to be administered upon by all
the people. Those which were local in their character,
affecting only the local and domestic interests of each
particular state, depending upon local circumstances
and interests for the proper character of governmental
administration, were left to be exercised by those whose
interests were especially to be affected, and who knew
best what should be the special adaptations of adminis-
tration to those circumstances and interests. Those
powers which might be exercised concurrently with
safety to the local and general welfare, and without
conflict, were left to be concurrently exercised, until
congress, as the representative body of the nation,
should especially assume the exercise of such powers,
when they would then be deemed to be exclusive in con-
gress. Such are the general principles underlying the
distribution of powers to be exercised by the general
t Fox v. State of Ohio, 5 How., 433; see also 14id., 13.
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and state governments. In accordance with this rule,
the common eurrency of the country, and the uniform-
ity and stability of its value, are subjects in which all
parts of the country are alike interested ; also the pun-
ishments by which the counterfeiting of the coin and
the discrediting of the currency thereby are to be pre-
vented, are alike matters of importance to all sections
of the country. But the possessing of counterfeited
coin or currency with intent to pass the same; or the
uttering and passing the same upon citizens or inhabit-
ants of the state, with intent to defraud them ; is also
an offense against the local and domestic welfare of the
people; and is properly the subject of local inhibition
and punishment. XKeeping this rule in view, it is easy
to determine what powers ought to be deemed exclusive
in congress, and what may be safely treated as concur-
rent with the states.

§ 412. As illustrative of this rule, the remarks of
Justice DANIELS in the case of the United States v.
Marigold* arve pertinent. He said the stress of the
argument in the case of Fox v. The State of Ohio® was
to show, that the right of the state to punish the cheat
had not been taken away from her by the express terms,
nor by any necessary implication, of the constitution.
It claimned for thestate neither the power to coin money,
nor to regulate the value of coin, as established and
regulated under the authority of congress. In illustra-
tion of this right in the state, and in order merely to
show that it had not been taken from her, it was said
that the punishment of such cheat did not fall within
the express language of those clauses of the constitu-
tion which gave to congress the right to coin money
and regulate its value, or to provide for the punishment
of counterfeiting the current coin. It was also said by
this court, that the fact of passing or putting off a base
coin did not fall within the language of those clauses
of the constitution, for this fact fabricated, altered or
changed nothing, but left the coins, whether genuine
or spurious, precisely as before. But this court have
nowhere said that an offense cannot be committed
against the coin or currency of the United States,
or against that constitutional power which is exclu-
sively authorized for public uses to create that currency,
and which, for the same public uses and necessities, is
authorized and bound to preserve it; nor have they said

19 How., 560. 25 id., 433.
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that the debasement of the coin would not be as effect-
ually accomplished, by introducing and throwing into
circulation a currency which was spurious and simulated,
as it would be by the actually making counterfeits—
fabricating coin of inferior metal. On the contrary, we
think that either of these proceedings would be equally
in contravention of the right, and of the obligation per-
taining to the government to coin money, and to protect
and preserve it at the regulated or standard rate of
value. With a view to avoiding conflict, this court, in
the case of Fox v. The State of Ohio, have taken care
to point out, that the same act might, as to its character
and tendencies, and the consequences it involved, con-
stitute an offense against both the state and federal
governments, and might draw to its commission the
penalties denounced by either, as appropriate to its
character in reference to each. We think this distine-
tion sound, as we hold to be the entire doctrines laid
down in the case above mentioned, and urged them as
being in no wise in conflict with the conclusion adopted
in the present case.!

§ 413. « Congress shall have power to establish post-
offices and post-roads.”? There has been much contro-
versy as to the extent of the powers granted by this
clause of the constitution. One party contends that the
power to establish post-offices and post-roads includes
only the power to direct where post-oftices shall be kept,
and on what roads the mails shall be carried ;—that the
power to establish post-roads is simply the power to
designate what roads shall be mail roads, and to estab-
lish the right of passage or way along them when so
designated. President MONROE, in his message to con-
gress of the 4th May, 1822, discussed this question at
length. He contended for the strict construction of this
power. His argument was, that the sense in which
words are commonly used is that in which they are to
be understood in all transactions between public bodies
and individuals ; — that the intention of the parties is
to prevail ; and that the way to ascertain that intention
is to give to the terms used their ordinary import; that
the import of the word establish, and the extent of the
grant which it controls, as understood by enlightened
citizens, is satisfied by giving to congress the power to
fix on the towns, court houses, and other places through-
out our union, at which there should be post-offices;

i 9 How., 560, ¢ Art. 1,38, ch,7, Const. U.S.
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the routes by which the mails should be carried from
one post-office to another, so as to diffuse intelligence
as extensively, and make the institution as useful as
possible ;—to fix the postage to be paid on every let-
ter and packet thus carried, to support the establishment;
and to protect the post-offices and mails from robbery,
by punishing those who should commit the offense;—
that the use of an existing road by the stage, mail carrier
or post boy in passing over it as others do, is all that
would be thought of, the jurisdiction and the soil
remaining to the state, with. a right in the state, or
those authorized by its legislature, to change the road
at pleasure. The president further contended that the
intention of the parties was also to be inferred from
their action under the confederate government ;-— that
there was a grant of power for the same purpose,
in these words: ¢ The United States in congress assem-
bled, shall have the sole and exclusive right and power
of establishing and regulating post-oftices from one
state to another throughout the United States, and of
exacting such postage on the papers passing through
the same, as may be requisite to defray the expenses
of the said post-office ;' — that the word establish, was
the ruling one in that instrument, and was there intended
and understood to give the power simply and solely to
fix where there should be post-offices ; — that post-offices
were made for the country, not the country for post-
offices; — that they are the offspring of improvement,
and never go before it; —that no example could be
given of a post-office being established. without a view
to existing roads;—and that in no case prior to the
adoption of the constitution, had a single road been
made for the sole purpose of accommodating a post-
office ; —that in the grant of this power it was the
intention to limit it to the same extent as had before
been practiced ;— that these conclusions are further
confirmed by the object of the grant, and the manner
of its execution ;— the object was the transportation of
the mails throughout the United States-— the manner
of executing it admitted of their being carried on horse-
back as had often been done ; — that the object of the
grant, and the means of executing it were so simple
that it would excite surprise if it should be thought
proper to appoint commissioners to lay off the country
on a great scheme of improvement, with the power to
shorten distances, reduce heights, level mountains, and
30
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pave surfaces;—that if the United States possessed the
power contended for in the grant, they might, in adopt-
ing the roads of the several states for the carriage of
the mail, assume jurisdiction over them, and preclude
a right to interfere with or alter them ; — they might
establish turnpikes and exercise acts of sovereignty
necessary to protect them from injury and defray the
expense of repairing them;— that in this way a large
})ortion of the territory of the state might be taken
rom it.

//’ § 414. President MONROE, like others of that class,

5
s
i

who countend for a strict construction of the powers
granted to congress, argues upon the hypothesis that
the people were parting with authority, by conferring
power upon the general government; that they were
/nominating in the bond the precise amount of power
they were willing to surrender to the general govern-

; ment, in consideration of the benefits the government
i was required to render in return;—that the nominations

of the bond carried only ¢ the pound of flesh,” but not
one drop of blood. But such hypothesis is untrue. The
people were proposing to surrender nothing; they were
instituting a government by which to administer their
own authority in matters pertaining to the security and

-.welfare of the nation. The government they were insti-

3
l

tuting was their own; the congress they were empower-

ng to act was their own. It was to be a congress of

/Ntheir own chosen men; selected from among themselves
Mo administer for their benefit. The institution of the

general government was simply an act of the nation
providing the instrumentality by which they, as a
nation, could realize the benefits of nationality ; and
what is termed the * enumerated powers,” in the consti-
tution, is rather an enumeration of subjects over which
the government is to exercise jurisdiction with the ple-
nary powers of the nation in respect thereto. Thus
congress— the national legislature—has power to estab-
lish post-offices and post-roads —by which is plainly
meant, the subject of post-offices and post-roads, is com-
mitted to the jurisdiction of the general government;
to be administered upon by the nation; and congress
has power to make all laws necessary and proper for
such purpose. The terms, congress shall have power to
regulate commerce with foreign nations; and among
the several states;—to establish an uniform rule of
naturalization—and uniform laws on the subject of bank-
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rupteies —to coin money, regulate its value, and the
value of foreign coin —to establish post-offices and
post-roads, &c., simply mean, in effect, that these sub-
Jects are committed to the jurisdiction of the general
government to be administered upon by the nation.

There is, then, no foundation for claiming a strict con-
struction of these powers; on the contrary, the spirit
and reason of the instrument demand that the general
government shall exercise, to the fullest extent, the
authority of the mnation, over these subjects, whenever
the safety and welfare of the nation demand it. There
is also the further idea, of antagonism between state
and national interests. “In this way,” says President
MoxroE, ¢ alarge portion of the territory of every state
may be taken from it.” He seems to have overlooked the
fact that the citizens of the states and of the nation are
identical. That the establishment of these post-offices
and post-roads is for the benefit of these citizens, and
are to be established by themselves, for their own
convenience. That the congress thus empowered is
composed of their own chosen representatives, renewed
every two years ; — that the nation instituting the gov-
ernment and committing to its jurisdietion these sub-
jects, was thereby providing for the administration of

this government, and the exercise of these powers by
themselves ; —that they are as potentially present in
the administration, as they were in the institution of the
general government. That the idea of delegatmm
powers in the sense of parting with power is deceptive,
and has arisen from the dangerous theory of absolute,
sovereignty in the states, as essential elements of
- national existence and authority.

- § 415. When it is considered that, by the terms of the
grant, the whole subjeet of establishing post-offices and
post-roads is committed to the general government to
be provided for by the legislation of congress, it will be
perceived that the questions discussed are questions of
express powers, not of tmplied ones. The express provi-
sions on this subject read thus: Congress shall have
power to establish post-offices and post-roads; and to
make all laws necessary and proper for carrying into
execution such power. Everything legitimately con-
nected with the subject of establishing post-offices and
post-roads, and extending the benefits thereof to the
people of the United States, are subjects within the con-
trol of congress under the express powers of the grant.
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Says President MONROE in his message above quoted,
“ whatever is absolutely necessary to the accomplish-
ment of the object of the grant, though not specified,
may fairly be considered as included. What, then, is
the true meaning of the words, “ to establish post-offices
and post-roads”? The generally received meaning of
the word ‘“ to establish ” is, to settle firmly, to confirm,
to fix, to found, to build firmly, to erect permanently.
Thus, treaties speak of establishing regulations of trade
laws speak of establishing navy hospitals, where land is
to be purchased, work to be done, and buildings to be
erected ; of establishing trading houses with the Indians,
where houses are to be erected ; congress is to establish
uniform rules of naturalization, and uniform laws on the
subject of bankruptcies. The constitution always uses
the word “ to establish” in its general sense; thus the
constitution was ordained and estadlished by the people
- of the United States, for the purpose, among other things,
of establishing justice: Congress is authorized to establish
courts of inferior jurisdiction. It is plain that the term
is used in the sense of forming, creating and regulating
that to which it is applied. Thus in establishing a uni-
form rule of bankruptcies, and laws of naturalization, it
is expected that congress will form, enact, make and
construct laws on these subjects; and as the judicial
power of the United States is to be vested in one
supreme court and such inferior courts as congress may
from time to time establish, it is expected that congress
will exercise this power in creating and organizing such
courts.

§ 416. The only questions to be discussed are, had
the people, as a sovereign and independent nation,
authority to establish post-offices and post-roads? Had
they the same absolute and unqualified sovereignty over
all matters of internal administration, as other sovereign
and independent nations? Had they, as a nation,
authority to institute a general or national government,
and to assign to its jurisdiction such subjects of general
administration as they saw fit; and to confer upon the
several departments thereof, authority to exercise all
their powers as a nation, in administering upon those
subjects? Did the nation, in the institution of the
general government, provide for their own continual and
potential presence in the administration of the same?
Did the people, in the institution of the general govern-
ment, provide for surrendering to any one, their author-
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ity ? or did they not rather provide for the means, and
establish the manner in which they could administer
their own authority 7 Did the nation intend to deprive
themselves of the power to administer fully in respect to
every subject assigned to their general jurisdiction ; and
thas tie the hands of the nation lest they should abuse
their own authority ? Or did they not rather intend to
provide for the full administration of all powers through
the instrumentality of the general and state govern-
ments, giving to each plenary powers over every subject
falling within its jurisdiction? The doctrine of derivative
authority as applied to the American nation, is an inver-
sion of the truth; and can resultin nothing but constant
error and antagonism. It is the Cyclopean monster of
modern times:—the ¢ monstrum horrendum, informe,
ingens, cut lumen ademptum.”

§ 417. Congress has power “to promote the progress
of science and useful arts, by securing for limited times,
to authors and inventors,-the exclusne right to their
respective writings and discoveries.” ! This power is
confined to authors and inventors, and cannot be
extended to those who merely introduce a new improve-
ment from abroad. This power is necessarily exclusive
in congress, because the objects sought to be secured,
cannot be obtained, if the several states are allowed to
exercise authority upon the subject. The writings, inven-
tions and discoveries belong naturally to the authors and
inventors thereof, as being the products of their labor
and skill; and it is but just that they should be secured
in the beneficial enjoyment of the commercial value of
such labor for a limited period.

§ 418. The authority of congress to constitute tribu-
nals inferior to the supreme court will more properly
come under consideration in a subsequent chapter, when
the subject of the national judiciary, as provided for
by the first section of the third article of the constitu-
tion is considered. The judicial power of the general
government is vested by the constitution in one supreme
court, and in such inferior courts as congress from time
to time shall ordain and establish. This subject will be
fully considered in its order.

§ 419. Congress also has power to define and punish
piracies, and felonies committed on the high seas; and
offenses against the law of nations.” By this provision

1 Constitution U. 8., Art. 1, 8 cl. 8.
3 Art. 1,28, cl. 10, Const. U,
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of the coustitution, the subject of defining and punish-
ing piracies, is committed to congress, without any
limitation. It has the entire power of the nation in
that respect, inasmuch as it can declare by law, what
shall constitute piracy, and how the same shall be pun-
ished. TUnder the confederacy the congress had the
exclusive power to appoint courts for the trial of pira-
cies and felonies committed upon the high seas,! but
they were not expressly authorized to define what
constituted piracy, or to declare what should be its
punishment ; although congress did denounce the pun-
ishment of death as the penalty for the common law
offense, known as piracy.? Bat every nation has
authority to define what shall constitute a crime against
society, and how such crime shall be punished. Piracy
is a crime against the universal law of nations, as well
as against the law of any particular society or nation.
for a pirate is deemed an enemy of the human race. At
common law, piracy consisted in committing robbery
on the high seas. By the act of May 15, 1820, congress
provided that any person who shall be guilty of robbery
in or upon any shlp or vessel, or upon any of the ship’s

company of any ship or vessel, or the lading thereof,
upon the high seas, or in any open roadstead, or in any
haven or harbor, basin or bay, or in any river where the
tide ebbs and flows, shall be gmlty of piracy,-and upon
conviction be punished with death. It also provides
that any persons engaged in a piratical cruise or enter-
prise, or being of the crew or ship’s company of any
such enterprise, who shall land therefrom upon shore
and commit robbery, shall be adjudged a pirate. It
further provides that any citizen of the United States
who shall, upon any foreign shore, decoy or seize
negroes with intent to make them slaves, shall be
deemed guilty of piracy.’

§ 420. According to the law of nations, piracy is
incurred by depredations upon the high seas, or near
the sea, without authority from any prince or state.
“Jt is piracy not only when a man robs without any
commission at all, but when, having a commission, he
despoils those whom he is not warranted to fight or
meddle with; such as are de ligeantia vel amicitia of that

1 Art. Confed., Art. 9.

2 Ordinance of April 5, 1781, 7 Jour. Congress, p.

3 See also Ing. Digest, pg 155 156, 170,171 11 Wheat 393 United States v. Palmer,
31id., 810, 826; also United tates v. Klintock, 5 1d., 144, 149; 'Same v. Furlong, id., 152,
184, 192; ‘Same v, Holmes, 1d., 412, 416.
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prince or state which hath given him his commission.” !
Thus, if a man having the commission of letters of
reprisal against the Spaniards, commits, intentionally,
depredations against the French or any other people,
the guilt of piracy is incurred.” But if these violations
of property be perpetrated by any national authority,
they are the commencement of a pnblic war; if with-
out that sanction, they are piracy. Such were the
sentiments and practice of antiquity, and the same
distinctions are observed in modern Europe. Of this
type or character were deemed the people of Algiers,
Tunis, and the other maritime states of Africa. They
have a fixed domain, public revenue, and form of gov-
ernment, and are treated with as nations by the Euro-
pean states. The Europeans, therefore, do not treat
them as pirates; but sometimes carry on war, some-
times treat for peace, with them as with other nations.
For these reasons, when a Bristol merchant ship, in the
reign of Charles II, was taken by the Algerines, and
was afterward driven on the coast of Ireland, with some
Turks and renegades on board, Sir Leoline Jenkins,
judge of the admiralty, certified to the king that in his
opinion, the native born Moors and Turks found on
board were to have the privileges of enemies in open
war, because the government of Algiers had been
acknowledged by several treaties; by the establishment
of trade, and by the residence of consuls, by England
and other states.’

§ 421. By the law of nations, as understood in Eng-
land and some other European countries, it is held that
piracy cannot be committed by the subjects of states at
enmity ;—that the subjects of either state may seize
and capture the enemy’s ships and goods in time of
open hostilities without the sanction of special commis-
sion ;—that when there is a public demonstration of
war, that may be taken not only to authorize but even
to enjoin seizures of the enemy’s vessels and goods ; —
that the solemnity of a commission may be omitted as
unnecessary, as the intention of the supreme power is
manifested as plainly by actions as it eonld be by words,
provided such actions be unequivocal, and there be no
doubts as to a subsisting war.* But VATTEL is of a
different opinion. He thinks that those who, without

1 Sir Leoline Jenkinsg, vol, 1, xeiv; 2 Wooddeson’s Law of Eng., 3 34, p. 422.
2 Wooddeson, supra.

/4
3 Letter 11th Feb., 1679, 1680; 2 Sir L. Jenk., 791; 2 Wooddeson, 3 34, p. 423, 424,
4 8ee 2 Wooddeson, 3 34, p. 432,
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commission even in a time of open war, commit
violenee or depredation on the adverse state, are to be
treated as robbers and banditti. There are reasons why
the doctrine as stated by VATTEL shonld be maintained;
otherwise the prey upon the commerce of the adverse
state, may be carried on by the worst class of subjeets,
with a piratical and felonious intention, demoralizing
those who engage in it, and ultimately converting them
to pirates and felons. Although England does not
denounce such uncommissioned acts as piracy, never-
theless she does not encourage them. Prizes taken by
such non-commissioned privateers, do not inure to their
benefit, but go to the admiralty through the crown.?

§ 422. As pirates are reputed to be out of the protec-
tion of all lJaw and all privilege—as being enemies of
the race, they may be tried in any country or jurisdic-
tion where they are taken; “eum, qui sine legitimo
principis mandato hostile quid moliretur, punire posse a
quocunque principe, in cujus potestatem fuisset redactus.”
Thus the captain of a French merchant ship having
put into port in Ireland was accused by his crew of
robberies on the seas. He fled, and his ship and goods
were confiscated as having belonged to pirates. The
French embassador presented memorials requiring the
cause to be remanded to the appropriate judge, as
he claimed, in France. But the king and his counecil
adjudged that he was sufficiently founded in point of
jurisdiction to confiscate the ship and goods, and also
to try the captain capitally had he been taken, the
matter of renvoy being a thing quite disused among
prinees.! Such are some of the general principles of
the law of nations on the subject of piracies. DBut the
particular law of each sovereignty may change or
modify these general prineiples as applicable to their
own citizens or subjects within their own particular
jurisdietion ; and all the authority which any nation
possesses on this subject is committed to the exercise of
cougress by the provisions of the constitution of the
United States.?

§ 423. If congress had not attempted to define what
acts would constitute piracy, but had simply provided
for the punishment of the same, the common law defi-
nition of the crime would have been sufficient for
determining what constituted it. The term piracy, as

1 2 Wooddeson, ¢ 34, p. 4
3 28ir L. Jenkms 714 2Wooddeson supra. 2 Art, 1,38, cl 10,
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the technical name of a crime, was well nnderstood by
those who framed and adopted the constitution; and
the definition of the crime would have been found in the
term used. Thus, “the offense of piracy, by common
law, consists in committing those acts of robbery and
depredation upon the high seas, which, if committed
upon land, would have amounted to felony there.”!
But it was deemed best to commit to congress the
power to determine what other acts or depredations
committed upon the high seas should be cousidered
puames, so that the natlon, through congress, could
exercise the sovereign aunthority of other nations upon
that subject.

§ 424. But congress has power also to define and
punish felonies, and offenses against the law of nations.
At common law, that crime was deemed a felony which
occasioned a total forfeiture of either lands or goods, or
both; and to which, capital or other pnnishment might
be superadded, according to the degree of guilt.” Capi-
tal punishment does mot necessarily enter into the
definition of felony, although the idea of felony is so
generally connected with that of capital punishment
that it is difficult to separate them. Hence, where the
English statute made a new offense felony, the law
implied that it was to be punished with death, as well
as with forfeiture, unless the offender was entitled, on
prayer therefor, to benefit of clergy.® But whatever
may be the common law definition of a felony, or what-
ever may be the punishment annexed to the offense, the
whole subject is committed to the discretion of con-
gress, which can both define the crime, and aftix the
penalty thereto. This provision of the constitution
clearly commits to the jurisdiction of the general gov-
ernment the subject of offenses committed on the high
seas. The term high seas embraces not only the waters
of the ocean at large, but also the waters along the
coast below low-water mark ; and also the waters within
the local jurisdictions of the several states lying along
the coast between high and low-water mark, as well
as below. The question of high and low-water mark as
affecting the jurisdiction of the general government, is
applicable only to that part of the ocean which washes
the shores of foreign countries.*

_12East P. C., 796; 1 Russell on Crimes, p. 100 and notes; 1 Hawk. P, C,, ch,
24I§14(]}‘3<}n? 95 "see also 1 Hawk., ch. 25; 1 Russell on Crimes, 42.

3 4 Bl Com., 93 1 Russell on Crlmes, 9,
4 Rawle on Const ch. 9, p. 107; 1 Kent’s Com., 342; 5§ Mason R., 290,

.
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§ 425. Congress has power also to define and punish
offenses against the law of nations. Nations are inde-
pendent sovereignties, having absolute jurisdiction in
all matters over the individual members thereof'; there-
fore one nation cannot lawfully exercise its powers
within the jurisdiction of another, to punish those who
offend against it or its subjects. But justice, which is
the basis of all society, and the sure bond of all inter-
course between nations, requires that the rights of
society, and of the individual members thereof, should
be respected ; and that every one should be secure in
the enjoyment of that which is his own, against the
encroachments of the subjects of other jurisdictions, as
well as against those of his fellow subjects. The obli-
gation imposed upon all men to be just, has its basis in
the law of nature; and may be taken as true, without
argument. All nations are therefore under obligations
to cultivate justice toward each other, and carefully to
abstain from anything which may violate it. From this
obligation which nature imposes on nations, as well as
from the obligation which each nation owes to herself,
results the authouty of every state to defend her rights
and the rights of each and all of her subjects; for in
opposing the infliction of wrong either upon herself or
upon her subjects or ecitizens, she only acts according
to her imperative duty; and therein consists her right.
For it would be in vain for nature to preseribe to
nations, as well as to individuals, the care of self-
preservation, and of advancing their own perfection
and happiness, unless she also gave them the right to
preserve themselves from everything which might render
this care ineffectual. Man has a natural 1|rrht to every-
thing which nature has made essential to his pertection,
and necessary to the discharge of his duties.! There-
fore every nation, as well as every individual, has a
right to prevent others from obstructing its own self-
preservation, perfection and happiness; that is, every
nation has a perfect right to protect itself from all
injuries. From hence it follows, that private persons who
are members of national societies, are under the same
natural obligations to respect and observe the rights of
other national societies, and of all the members thereof,
which obligation is perfect and should be enforced.
Therefore, whoever offends a state, injures its rights,
disturbs its tranquillity, or does anything wrongfully to

1 See Vattel, pp. 154, 155, 160, being 83 49, 50, 63, 64.
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its prejudice, exposes himself to just punishment; and
there should be no authority to interpose any barrier
between such offense and the punishment it deserves.
A nation should not permit one of its members to com-
mit such a wrong upon a neighboring nation, or upon
any of its members, with impunity. Its duty to itself,
to its subjects, and to the family of nations, requires
that it should provide by law for punishing all such
offenders according to the nature of the offense com-
mitted. And a nation which neglects to keep its citizens
or subjects within the rules of justice and peace, but
suffers them to injure other nations, either in body or in
its members, is guilty of a wrong for which she may
justly be held responsible, as though the wrong were
committed by herself. Therefore, it was proper and
just that the power to define and punish offenses
against the law of nations should be conferred upon
congress ; and that thus the duty of maintaining good
neighborhood with other nations should be imposed
upon the general government. Under this grant, con-
gress has all the authority of the nation upon that
subject ; and can pass any laws necessary and proper
to secure, on the part of citizens, fidelity to the rights
of mankind. ‘

§ 426. This duty of nations in respect to each other,
arises out of the obligations imposed by the law of
necessity. If one nation permit its subjects to prey
upon the subjects of a neighboring nation, then the
subjects of the neighboring nation will be led to retali-
ate by inflicting the like or worse injuries upon the sub-
jects of the offending nation ; and in this way the friendly
intercourse which nature has established between all
men as a necessity and duty, would be interrupted ; and
discord, strife and plunder would take its place. Where
the offenders are arrested within the jurisdiction of the
government whose subjects have been injured, they
'~ may be made to atone for their crimes; but if they have
escaped again within the jurisdiction of their own
nation, they can be reached only through their own gov-
ernment. In such case the offended nation should
apply to sach government to have justice done in the
premises ; and the government so applied to, is in duty
bound to compel the transgressor to make reparation ;
or to inflict upon him such punishment as the nature of
-his offense requires; or to deliver him into the hands
of the offended authority to be dealt with according
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to the laws of the country which he has offended. If
the nation thus applied to refuse either to punish the
offender, or to deliver him into the hands of the offended
nation, she adopts and ratifies the offense, and it then
becomes a matter of public concern ; and it may become
a just cause of war between the two nations. It is the
imperative duty of every nation to demand and require,
by all its power, the doing of exact justice in such case,
at whatever cost; for it should be the settled law of
nations that no public authority shall sereen an offender
from the punishment due to his crimes, without being
held to answer for such an offense.

CHAPTER XIIL
WAR POWERS OF THE GENERAL GOVERNMENT.

§ 427. CongrEss shall have power to declare war,
grant letters of marque and reprisal, and make rules
concerning captures on land and water; to raise and sup-
port armies; to provide and maintain a navy; to make
rules for the government and regulation of the land and
naval forces; to provide for calling forth the militia to
execute the laws of the union ; to suppress insurrection
and repel invasion; to provide for organizing, arm-
ing and disciplining the militia, and for governing such
part of them as may be in the service of the United
States; and to make all laws which shall be necessary
and proper for carrying into execution the foregoing
powers. By these provisions of the constitution con-
gress is intrasted with the exercise of all the authority
and powers in this respect of the nation. The war
powers necessarily embrace all the powers of the nation,
over the persons and property of every citizen or sub-
ject thereof ; and congress can by law hold the citizens
to the strictest obedience. So great is the exigency of
a publiec war, that the body intrusted with the defense
of the nation and the vindication of its rights, has
unlimited discretion in the exercise of the war powers.
A public war is that which takes place between nations
or sovereigns, and is carried on in the name of the
public power, and by its authority. Such wars are
either offensive or defensive. That power which is fore-
most in taking up arms, and attacking a nation which
before lived in peace with it, wages an offensive war;
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the one who takes up arms to repel the attack merely,
carries on a defensive war. An offensive war is carried
on to enforce some claim; to vindicate some right; to
punish for some injury inflicted ; or to prevent some
threatened danger. The authority to involve the nation
in war must proceed from the sovereignty ;—from that
-authority which holds in its keeping, the lives, the lib-
erty and the property of every member of the national
family. Therefore, the right to declare war should be
intrusted to that department of the government in which
the nation is immediately and potentially present; and
can, by its presence, exercise that unlimited diseretion
so necessary to be exercised in the midst of a great
public war, involving the safety, and perhaps existence
of the nation. In democratic or republican govern-
ments, this sovereignty is in the people. The authority
to declare war, and provide all necessary means for
prosecuting it, should then be confided to the law-
making power; because in that department the nation
is fully represented. Kor this reason the full power of
the nation upon the subject of declaring and prose-
cuting war, is by the constitution committed to congress,
to be exercised by the nation itself, according to its own
diseretion, and for its own safety and welfare.

§ 428. The authority to be exercised by congress in
declaring war between the United States and any other
power, is as unlimited as the authority of any sovereign
or sovereignty; and, therefore, it can be exercised in
the same manner, for the same causes, and snbject to the
same responsibilities, -as when exercised by any sov-
ereign or sovereignty. The American nation being
sovereign in its national authority, has committed that
authority to be exercised by the general government
through congress, in which it is to be immediately pres-
ent throngh its chosen representatives, to exercise such
powers as it deems necessary, both to declare war and
to provide the means for conducting it to a successful
issue. Congress, then, has the sole discretion to deter-
mine for what causes war shall be declared. The moral
right to make war belongs to the nation as the only
remedy against injustice; and should never be exer-
cised except in cases of imperative necessity. Says
VATTEL :' This remedy is so dreadful in its effects, so
destructive to mankind, so grievous even to the party
who has recourse to it, that unquestionably the law of

1 B. iii, ch. 4, § 51
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nature allows of it only in the last extremity ;— that is
to say, when every other expedient proves ineffectual
for the maintenance of justice. The declaration of war
usually precedes, by a limited time, the commencement
of actual hostilities. It is due to justice and humanity,
that notice of a belligerent determination should be
given, that the private subjects of each sovereignty
may adjust their business relations and prepare for the
condition of war which is about to be thrust upon them.
The declaration of war being necessary to terminate
the differences between nations without the effusion of
blood by an appeal to the grave considerations incident
to a state of war, it should, at the time of its announce-
ment set forth the reasons which impel to such an
alternative. And such is the present praetice of all
civilized nations. And if the offending party offers
equitable conditions of peace, which are made avail-
able by proper security, then the right of making war
would, by the law of nations, cease.!

§ 429. The power to declare war may be exercised by
authorizing general hostilities; or by authorizing only
partial hostilities. When, by an act of congress, war
between the United States and a foreign power is
declared to exist, then general hostilities are authorized;
as by the act of 1812,* congress enacted, ‘¢ that war be
and hereby is declared to exist between the united king-
dom of Great Britain and Ireland and the dependencies
thereof, and the United States of America and their
territories.” But in 1798 there was a qualified but pub-
lic war, carried on by the United States against France,
upon the high seas only. It was qualified, because it
was confined to the high seas; but publice, nevertheless,
because the whole nation was engaged in it. It was
founded on hostile measures authorized by congress
against France, because of her unjust aggressions upon
the commerce of the United States. It was carried on
without any other declaration of war.?

§ 430. As a war cannot be carried on without soldiers,
it follows that the authority to declare and make war,
involves the power of levying the necessary troops.
This power is expressly provided for in the constitution,
s0 as to leave no question as to the plenary authority of
congress over the whole subject of declaring, making

1 Vattel, p. iii, ch. 4, 3 54.
2 Ch, 102,

3 8ee Rawle on Coustitution, ch. 9, pp. 105, 106; 4 Dall., 37; Story’s Com. on
Const., 3 1174,
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and carrying forward war. The authority to levy troops
belongs to sovereignty, and eannot be intrusted to sub-
ordinate authority. But the authority to levy troops
places every citizen under the direction of congress, or
of those to whom congress shall intrust the exercise of
this authority. Congress can say how many troops
shall be raised ; for how long a time ; who shall be sub-
ject to be drafted ; what shall be their compensation ;
in what branch of the service they shall be placed;
where they shall serve; by what regulations they shall
be governed ; to what authority they shall be amena-
ble ;—in short, in this respect the anthority of congress
over the persons of citizens is absolute to command,
requiring implicit obedience. In former times in the
smaller states, immediately on the declaration of war,
every man became a soldier; all took up arms and
engaged in war. But in modern times, armies are com-
posed of picked men, leaving the remainder to pursue
their usual avocations. In monarchical countries, stand-
ing armies—regular troops—are relied upon as consti-
tuting the necessary force.! But in the United States,
able-bodied male citizens between certain ages, consti-
tute the class from which the great bulk of the national
army is to be taken. But congress has unlimited author-
ity to enlarge the class indefinitely, and cause it to
embrace as large a proportion of the citizens as it
deemns proper.

§ 431. The power to declare and make war and to
levy troops, also implies the power to command the
means by which to arm, equip and sustain them in
the service of the nation. This places at the disposal
of the government so much of the property of the
nation or of the members thereof as is deemed neces-
sary for that purpose. Congress can provide those
means by borrowing money on the credit of the Uni-
ted States; or by laying and collecting taxes, duties,
imposts and excises ; or it can create a currency on the
credit of the nation, and provide for its solvency; or
for its circulation by making it to possess the authority
of money in payment of debts, and the discharge of
legal obligations. These powers are incident to that
sovereignty which can declare and make war, and
impose its authority upon the persons and property of
the individunal members of the nation. The- authority
that can create the emergency of war ;—that can put

1 Vattel, b, ii, 87, 8, 9. .
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its hand upon the citizen and make him a soldier;—
that can take him from the civil, and put him under
martial jurisdiction ;— that can take his property by
taxation, by duties, by imposts, and by excises, or
by force if need be, and apply it to the use of the
nation, must, in such respect, be sovereign to command
whatever is required by the exigencies of war.

§ 432. The authority of congress to issue.treasury
notes, and to make them a legal tender in payment of
debts, for the purpose of supplying the means for carry-
ing on war, has been gravely called in question. That
all the war powers of a sovereign nation are committed
to the discretion of congress, to be exercised as the
exigencies of war shall require, is not debatable. The
constitution has expressly provided that congress shall
exercise all powers necessary and proper for carrying
into execution the war powers of the nation; and has
thereby conferred upon congress the full discretion of
sovereignty itself. What powers are necessary and
proper, congress alone can decide. Hverything involved
in the issue of treasury notes, and in the authority to
make them a legal tender, is committed to the discretion
of congress. Under the exigencies of war, congress
can take the private property of every citizen and
appropriate it to the defense of the nation. It-can levy
its exactions, if need be, to the last dollar, and can
legally require the levy to be paid. There is no species
of property within the limits of the nation which it
cannot reach. In the exercise of the sovereign author-
ity of the nation, it can convert every citizen to a
soldier, and compel him to be obedient to military
anthority. It can create, and it can discharge, legal
obligations when necessary and proper to the execution
of its powers. It can borrow money on the credit of
the United States; it can coin money by stamping the
authority of the nation upon what substance it pleases,
and can determine the value or price at which it shall
be taken; it can exercise all the authority of the nation,
in this respect, for it is the nation itself exercising its
own authority in the only way possible. The act of
issuing the promises of the government, and requiring
them to be received and treated as money by those
whose persons and property are subject to the authority
issuing them, seems to be no very great stretch of
authority on the part of congress; no very violent exer-
cise of the discretion committed to it. In the midst of
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a war requiring the expenditure of $800,000,000 a year
to save the life of the nation; with a gold and silver
currency not adequate to one-fourth of such expendi-
ture; with no alternative left but to create a currency
upon the credit of the nation adequate to the emer-
gency ; it would seem to be trifling with the subject to
deny to congress the authority to make that currency
legally current, by requiring it to be received as pay-
ment or in discharge of legal obligations. It was the
nation’s currency; created and issued as a necessary
and proper means to save the nation’s life ; why, then,
should it not be received by the nation upon its own
credit, in discharge of its own obligations ?

§ 433. The United States as a nation is sovereign and
independent ; and as such, has all the authority incident
to such sovereignty. As a nation, she is liable to be
involved in war with other nations; and to be required
to exercise all her authority and power in conducting
such war to a successful issue. By the constitution, the
people provide that the war powers of the nation shall
be exercised by the general government alone ; — that
the several states shall have no authority to enter into
any treaty or alliance, or to grant letters of marque or
reprisal ; — that they shall keep no troops or ships of
war in time of peace; and shall not engage in war
unless actually invaded, or in such imminent danger as
to admit of no delay.! Thus, the people of the United
States have provided for the exercise of the war powers
of the nation, only through the general government.
But it will not be denied that the people as a nation,
contemplated the possible exigency of war; and, con-
sequently, the possible occasion for using all the powers
of a sovereign nation in prosecuting the same. In
assuming its position among the nations as free and
independent, the United States, with a full knowledge
of what was essential to maintain and defend nation-
ality, instituted the general government as the sole and
only means of asserting its authority and maintaining
its rights, under all circumstances. They, therefore,
provided for themselves a gemeral government, as a
means by which the public authority could be exercised
over those subjects which were enumerated in the con-
stitution ; and as the nation was to administer the
government, no other restriction or definition was neces-
sary than that which pointed out clearly the subjects of

1 Art. 1, ¢ 10, Const. U, S,
32
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national jurisdiction, that the officers of the national
and state governments might not interfere in their
respective administrations.

§ 434. Inasmuch as the general government is invested
with all the powers of the nation to declare war and
make peace; to raise and equip armies, and support
them in the field ; to provide and maintain a navy; and
to make all laws necessary or proper for earrying into
execution these powers, the extent of the war powers
of the general government can be ascertained by an
inquiry into the sovereign authority of the nation in
such respect ; and, as the American nation has the same
aunthority as other independent nations, the inquiry
becomes simple and easy to be answered. Congress
has authority to declare war for any of the causes
known to the law of nations. Thus, a nation may be
attacked with a view to obtain that which is due, but is
unjustly withheld ; or to punish her for some injury com-
mitted to another nation or its subjects; or to avert
threatened dangers. The sovereignty, or those intrusted
with its exercise in any country, are the sole judges of
what are sufficient causes for war. War being declared,
all powers essential to its vigorous prosecution and suc-
cessful termination can legitimately be exercised; and
when the authority of the nation is vindicated, the
power to bring the war to a close by treaty stipulations
is as plenary as it was to declare and carry it on.

§ 435. According to the peculiar doctrines of the strict
constructionists, serious questions have been raised
whether the nation had authority to acquire territory
from a foreign power. The authority of sovereignty to
acquire and dispose of territory admits of no question.
There can be no such authority in any one which does
not come from the sovereignty. But the question was,
whether the nation had authorized the general govern-
ment to acquire such territory. Soon after the American
nation had organized a government, this question was
thrust upon them. Spain had ceded Florida and Louisi-
ana to France; and France proposed to take possession
of the same. THOMAS JEFFERSON was then President of
the United States. Mr. L1VINGSTON was the American
minister in France. On the 18th of April, 1802, Mr.
JEFFERSON wrote Mr. LIvINgSTON upon the subject.
He informed him that this proceeding on the part of
France had reversed all political relations of the United
States, and had formed a mnew epoch in her political
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course ;—that of all nations, France hitherto had offered
the fewest points on which any conflict of right could
arise, and the most points for communion of interest;—
that for these causes, France had been considered the
natural friend of the United States;—but that there
was one point on the globe—one single spot—the pos-
sessor of which was the natural and habitual enemy of
the United States; and that point was New Orleans,
through which the products of three-eighths of the ter-
ritory of the American Union must pass to market; and
whieh, from its fertility, would soon yield full one-half of
the products, and contain one-half of the population
of the United States;—that France, placing herself in
the door, assumed an attitude of defiance ;—that the
impetuosity of the French temper, the energy and rest-
lessness of the French character, would there be placed
in a point of eternal friction with the United States ; —
that, in short, the day that France should attempt to
take possession of New Orleans, would fix the sentence
which would restrain her forever within her low-water
mark ;—that the position of the United States would
permit no foreign power to occupy that outlet to the
Gulf of Mexico.;-— that persistence on the part of
France, would be a cause, and an occasion, of war
between the two nations. Here was a singular dilemma.
According to the doctrine of Mr. JEFFERSON himself,
the United States had no constitutional authority to
acquire territory, because the states had not expressly
delegated it to them. Yet here was territory which the
existence and safety of the nation would not permit
any other nation to occupy; and, if necessary, the
United States would take possession of it by force, and
hold it at the risk and expense of a war with its old
friend and ally. Yet, according to Mr. JEFFERSON’S
doctrine, had France offered to cede the whole Louisi-
ana country to the United States for the expense of
fixing its boundaries, they had no authority to accept
of it, even though they might be compelled to go to
war to acquire it. But notwithstanding the constitu-
tional scruples of Mr. JEFFERSON and his class of strict
constructionists, negotiations took place by which the
Louisiana territory was ceded to the United States, and
the supposed unauthorized act of the government was
made legal and constitutional by the higher laws of
necessity and acquiescence. This exigency should have
taught the true doctrine of the sovereign powers of the
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nation over all subjects of general jurisdiction, as
administered by themselves through the instrumentality
~ of the general government.
§ 436. The advocates for derivative sovereignty in the
nation, and original sovereignty in the states, have ques-

; tioned the authority of the nation to move the national

- forces through the states, without the counsent of the
.government of the particular state through which they
are required to pass. Itis a singular position that the

‘wgeneral government is required to protect every part of

* the national domain from invasion, and is authorized
and required to raise and provision armies; or to call
the militia into service for such purpose, and yet it has
no authority to enter upon the territory invaded or
threatened, without the consent of the local government.
At the time of the inauguration of the great rebellion
in 1861, certain of the border states were much con-
cerned for the inviolability of state sovereignty; and
remonstrated against the passing of the national armies
through their Dotders on their way to the field to put
down the rebellion. XKentucky not only had no sol-
diers for the defense of the nation, but she proposed to
become neutral ground between the nation and her
rebellious citizens ; and to exclude the armies of both
varties from her territory. The advocates of origiral and
inherent sovereignty in the states, ovellooked the fact

/that the authomty of the nation extends over every inch

! of the national domain ; and for the purpose of national

!/ security, and welfare, is supreme over all; that Ken-

{ tucky, as a local government, exists only by che incor-

porating and enfranchising act of the nation; that
every national citizen, for national purposes, has as
much authority within the territorial limits of Ken-
tucky, as those born therein.. The exigencies of civil
war soon revealed the essential fallacy of the doctrine of
inherent sovereignty in the states; and settled the ques-
tion of mnational authority to occupy any territory
within the several states, required for the purpose of

i securing obedience to the laws of the nation.

§ 437. There are those who claim large war powers
for the president, because he is made, by the constitution
of the United States, ex officio commander-in-chief of
the army and navy—that is, the supreme command of the
army and navy is vested in the president. The duties
and powers of the president as the executive head of
the nation, and the duties and powers incident to his
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command of the army and navy, are distinet and dis-
similar. As the executive head of the nation, charged
with the execution of the laws thereof, his duties are
prescribed by law, and are of a civil character. In
the exercise of those powers he acts according
to the eirection of, and in obedience to civil anthor-
ity. If resisted in the performance of his executive
duties, he can call to his aid such assistance as the law
authorizes; and in the manner in which he is author-
ized by law to do so. Beyond this he cannot go.
Whenever the resistance becomes such as to call for the
intervention of the army of the United States, and it
is legally employed to put down resistance to the law,
then the president’s authority as a military commander
begins, and may continue like the authority of any
other supreme commander of the army of a nation.
But the powers of the president as a civil officer, and his
powers as a military officer are very distinct. As a civil
officer the president has no power not conferred and
regulated by the laws of the United States. In the
discharge of his executive daties merely, he is as strictly
accountable to the law as the humblest officer. He has
no authority to interpose the military power of the nation
in the execution of his civil duties except as provided
by law. Therefore it is clear, that as a civil officer he
has no war powers; nor has he any authority to involve
the nation in war that he may exercise war powers. It
will be time enough for the president to commence the
exercise of war powers, after the exigencies of war shall
make it necessary. .

§438. As the executive head of the nation, it is made
his especial duty to see that the laws of the nation
are properly enforced; and congress not unfrequently
provide especially for the manner in which certain
requirements shall be enforced ; and by such provisions
give to the president large powers to be exercised under
a large discretion. The statute books of the United
States are full of examples of this character; and the
president, in executing these laws, at times seems to be
possessed of unlimited authority. But careful attention
to the subject will show that he is acting in obedience to
-the particular authority conferred upon his office by the
law-making power. It cannot be too strongly impressed
upon the public mind, that the President of the United
States is a mere officer of the law, intrusted with the
exercise of certain duties and powers attached to
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the office, and not to the incumbent ; that as a civil offi-
cer he has no authority except that which is prescribed
by law. As a military officer his duties are as strictly
confined to military operations, conducted according to
principles of martial law, enlarged and restricted accord-
ing to the exigencies of the sitnation, the same as other
military officers in supreme command.

§ 439. The duties and powers of the President of the
United States, as the commander-in-chief of the army
and navy, do not extend beyond the well established
rules or laws necessarily peculiar to the organization,
diseipline and command of military bodies; except so
far as by the laws of the United States, other duties
may have been imposed, or other powers may have been
conferred upon that office. As commander-in-chief, the
president has no occasion to exercise martial authority
except in connection with the operations of the army.
That which pertains to the country at large, and which
is not connected with the immediate presence of the
army, or with that which has to do with the organization,
discipline or efficiency of the army, does not properly
come within the scope of the president’s powers as its
commander-in-chief. There have been grave questions
as to the authority of the president as commander-in-
chief, to proclaim martial law; to suspend for the time
being the functions or powers of civil government over
any particular territory. The principle by which these
questions are to be answered would seem to be plain,
affording an easy solution of the problem. The reason
for the authority given to military commanders in the
exigencies that may be upon them, is found in the
necessity of the case. In the presence of an enemy
which is threatening not only the destruction of the
army, but likewise the destruction of the government,
which has intrusted its defense to the keeping of the
army, the commander may find it necessary to disregard
civil processes and civil authority altogether. The very
continuance of civil authority in the future may require
for the time being, that it be suspended in the present.
Under such circumstances, it would be the duty of the
commander-in-chief to disregard, if need be,. all civil
authority until the emergency had passed, and both the
army and government were safe from impending danger.
This military power is accorded to the military com-
mander, because the civil authorities have neither the
time nor ability to act in the premises. Aside from these
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military reasons based upon the necessity of the case,
the commander-in-chief has no rightful authority to dis-
regard the civil authority. If there are general reasons
affecting the whole country why martial law should be
proclaimed and the powers of civil government should
be suspended for the time being ; reasons applicable as
well to places not connected with the army as to those
in its immediate presenece, it furnishes no occasion for
the exercise of the exigency powers of the commander-
in-chief. Where there is time for the people to act
through the legislative department of the government
without danger to the commonwealth incident to the
delay necessary, it is more in accordance with the prin-
ciples of republicanism, that civil authority should be
suspended by the action of the legislature than by the
authority of the commander-in-chief. It is only in
respect to the presence of war with its impending dan-
gers that the maxim, et silent inter leges arma, applies.

§ 440. It has been asserted that because the constitu-
tion declares the president to be the commander-in-chief
of the army and navy of the United States—that is,
because the army and navy are subject to him as their
constitutional commander, therefore he is invested with
the war-making power, and can wield the army and
navy as he pleases, until resistance to the authority of
the nation ceases; that he can be restrained only by the
power of congress, to be exercised in refusing to appro-
priate the means to pay the expenses, or to provide
for his levying troops.! This view is based upon the
hypothesis, that the president, being ex officio com-
mander-in-chief, possesses authority that a commander-
in-chief would not have were he not also President of
the United States. But examination and reflection will
show that the authority of commander-in-chief of the
army and navy of the United States is not at all aug-
mented by the fact, that civilly the same person is also
president of the nation, and has civil and presidential
daties to perform in other departments of administra-
tion. His duties and powers as commander-in-chief are
the same they would be were he otherwise nothing but
a common citizen. So that the question of the powers
of the president as ex officio at the head of the army
and navy, is to be determined by the simple definition
of the powers pertaining to the office of commander-in-
chief. Suppose, then, that the lieutenant-general could

I Congressional Globe 1861-2, March 4, 1862,
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become the captain-general or commander-in-chief,
instead of the presidential incumbent, could it be said
of him, that he was invested with the war-making
power? that he could direct and control the army and
navy of the United States as he pleased ? that he was
not subject to the direction or control of congress? that
the only power they could exercise over him would be in
withholding supplies, or making no provisions for levy-
ing troops‘7 The people of the United States have
invested no commander-in-chietf with such powers, to
override their will as expressed through congress, in the
laws by them enacted. The President of the United
States, as commander-in-chief of the army and navy, is
as limited in his authority as would be any other com-
mander-in-chief'; he is as much subject to legislative
direction and control, as any other person occupying
that position would be. It is to be remembered that
the powers and duties pertain to the office of commander-
in-chief ; not to the person holding the office ; not to
any other office he may possess; or to any other duties
aud powers incident to such other office. The authority
of the president to proclaim martial law, or to suspend
the writ of habeas corpus, or any other civil process,
depends upon the same exigencies as would authorize
any other person. holding the office of commander-in-
chief to do so. Ior be it remembered that when the
president assumes the authority to proclaim martial, and
saspend civil law, he acts in virtue of the authority of
his military, and not of his civil office. Therefore, the
power of the president to suspend the writ of habeas
corpus would be justified, when, and to the extent, that
the exigency duties of his military office require that it
should be suspended. To attempt to go beyond this
necessity as a military commander, is to usurp power;
and, consequently, to act without authority.

§ 441. The power to proclaim martial law is one of
the war powers, and is to be resorted to only when the
safety and welfare of the public require it. The
language of the constitution is, ¢ the privilege of
the writ of habeas corpus shall not be suspended unless,
when in case of rebellion or invasion, the public saftey
may require it.”” This supposes the presence of a force
which can be resisted only by military power. It sup-
poses a danger, to the removal of which civil anthority
is not adequate ; and, therefore, it should not be permit-
ted to defeat the end of government by the assertion of
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authority it could not execute. Now this danger may
be present, and yet be of such a character, that con-
gress can both ascertain the fact of its existence, and
provide for the remedy by its ordinary course of legisla-
tion. It may be a danger that pervades the entire
country, both in the presence and in the absence of the
military arm of the government. The very danger may
be in the disloyalty of those intrusted with the adminis-
tration of civil authority. The courts armed with
Jjudicial powers, may be composed of persons unfriendly
to the government: and this condition of things may
pervade a large extent of country, so that the authority
which should aid in the enforcement of civil law, may
be used to overthrow the government. In cases of this
character, the authority to suspend the writ of habeas
corpus, would be more properly exercised by congress,
as expressing the will of the nation, looking to its pros-
pective dangers, and the means of providing against
them. But where the danger is local, is in the presence
of the army, and threatens to interfere with its effic-
iency ; where it is immediate and cannot be averted
except by prompt and decisive action ; when there is no
time to consult the legislature, in short, where from the
necessity of the case, it must be left to the discretion of
the commander, then he not only has the authority, but
it is his duty, if need be, to suspend the writ of habeas
corpus, and all other civil processes, that the military
power may be used to save the army and government
from defeat and overthrow.

§ 442. Mr. SuMNER of Massachusetts, in the United
States Senate held the true doctrine. Said he, ‘“ there
are senators who claim these vast war powers for the
president and deny them to congress. The president, it
is said, as commander-in-chief, may seize, confiscate, and
liberate, under the rights of war; but congress cannot
direct these things to be done. Where is the limitation
upon congress? Read the text of the constitution, and
you will find its powers as vast as all the requirements
of war. There is nothing which may be done anywhere
under the rights of war which may not be done by con-
gress. I do not mean to question the powers of the
president in his sphere, or of any military commander in
his department. But I claim for congress all that belongs
to any government, in the exercise of the rights of war;
I mean for an act of congress passed according to the
requirements of the constitution, by both houses, and

33
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approved by the president. The government of the
United States appears most completely in an act of
congress. 'Therefore war is declared, armies are raised,
rules concerning captures are made, and all articles of
war regulating the conduct of war are established by
act of congress. It is by the act of congress that the war
powers are at all put in motion ; when once put in motion,
the president must execute them. But he is only the
instrament of congress under the constitution. It is
true the president is commander-in-chief: but it is for
congress to make all laws necessary and proper for car-
rying into execution his powers, so that according to
the very words of the constitution, his powers depend
upon congress which may limit or enlarge them at
pleasure.” !

§ 443. During the discussions respecting the war -
powers of the president and of congress, some spoke
of the constitution as being suspended; that is, of its
authority as being in abeyance during the continuance
of the war, and the maintenance of martial authority
over certain sections of the country. This language
tended to beget erroneous ideas respecting the authority
of the constitution. The coustitution is as really the
supreme law of the nation during the prevalence of
war, as in the time of peace. It is in itself an ordi-
nance of government; that is, an ordinance instituting
a government for the nation in times of war as well as
in times of peace. It contemplates war and peace. It
provides for the exercise of war powers in times of war,
as fully as for the exercise of peace powers in times of
peace. It is as explicit in defining the duties and
powers of the government to be exercised and adminis-
tered at the one time as at the other. Congress is
acting as constitutionally in declaring war, and in
making all necessary provisions for carrying it on, as
when it is laying and collecting taxes, coining money,
or establishing post-offices and post -roads, or exercising
any other of the peace powers of the constitution. The
president, in exercising the duties and powers of com-
mander-in-chief, at the head of the army and navy, is
as really a constitutional officer of the government,
engaged in the discharge of his constitutional duties,
and in the exercise of his constitutional powers, as when
he is sending his message to congress, approving of the
laws passed by it, or discharging any other civil duty

1 In U. 8. Senate, June 27, 1862.
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imposed upon him. The constitution contemplates the
possible existence of war with all its stern realities; and
provides for an administration of authority under its
provisions suited to such exigencies. In times of peace,
congress is expected to exercise only the peace powers ;
except, perhaps, so far as it may be necessary to provide
against the accident of war, by making ready for it
whenever it may come. In times of peace, the presi-
dent is the simple executive and presidential head of
the nation; having little occasion to exercise his military
powers as commander-in-chief. In times of peace, the
citizen is to be secure in the enjoyment of his civil
liberty and rights, according to the established forms
and usages of law. But the constitution contemplates
the possibility of a state of public danger arising
from the presence of a foreign or domestic foe, which
may render it expedient to suspend the writ of habeas
corpus, and hold in custody those who are deemed to be
dangerous to the public peace and security, without the
presence of an authority to inquire into the legality of
their detention. It contemplates the necessary suspen-
sion, for the time being and in particular localities, of
the civil functions of the government, that the martial
powers of the same may be efficiently exercised, for the
security and welfare of the nation. But that the martial
powers may be exercised, when, in the judgment of the
proper authorities it becomes necessary for the safety
of the nation, is as really in accordance with the pro-
visions of the constitution, as is the exercise of the civil
powers in times of peace. But the proper authority to
determine when and where any portion of the nation
shall be under martial rule, is to be found in congress,
in which the nation itself is ever present to exercise its
judgment and declare the law. It is proper, however,
that the commander of the army should suspend the
operations of the civil, by substituting the martial,
powers of the constitution whenever, for the time being,
the safety of the army and of the state requires that the
operations of the army should not be interfered with by
the obtrusion of civil process. These occasions may
~ be denominated the exigencies of war; and the powers
thus exercised, ¢ the exigency powers.”

§ 444. The power of the president to suspend the writ
of habeas corpus was called in question by Chief Justice
TANEY, during the progress of the civil war in the
United States. Orders had been issued by the presi-
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dent to military commanders in various sections of the
country to suspend, if necessary, the writ of habeas
corpus within the limits of their respective commands.
The military commander of the district of Pennsylvania
and Maryland had caused to be arrested, as dangerous
to the peace and security of the nation, one Merryman.
A writ of habeas corpus was issued to bring him before the
chief justice. The officer refused to obey the writ. In
concluding his remarks upon the subject, Chief Justice
TANEY says: “ The documents before me show that the
military authority in this case has gone far beyond the
suspension of the privilege of the writ of habeas corpus.
It has, by force of arms, thrust aside the judicial author-
ities and officers to whom the constitution has confided
the power and duty of interpreting and administer-
ing the laws, substituted military government in its place,
to be administered and executed by military officers.
There was no danger of any obstruction or resistance to
the action of the civil anthorities, and therefore no reason
whatever for the interposition of the military. And
yet, under these circumstances, a military officer sta-
tioned in Pennsylvania, without giving any information
to the district attorney, and without any application to
the judicial authorities, assumes to himself the judicial
power in the district of Maryland, undertakes to decide
what constitutes the crime of treason or rebellion, what
evidence is sufficient to support the acecusation and jus-
tify the commitment; and commits the party without
even a hearing before himself, to close custody in a
strongly garrisoned fort, to be there held, it would seem
during the pleasure of those who committed him. I
have exercised all the power, which the constitution and
. laws confer on me, but that power has been resisted by a
force too strong for me to overcome. It is possible that
the officer, who has incurred this grave responsibility,
may have misunderstood his instructions, and exceeded
the authority intended to be given him. I shall there-
fore order all the proceedings in this case, with my
opinion, to be filed and recorded in the circuit court of
the United States for the district of Maryland, and
direct the clerk to transmit a copy under seal, to the
President of the United States. It will then remain for
that high officer, in fulfillment of his constitutional obli-
gation, to take care that the laws be faithfully executed,
to determine what measures he will take to cause the
civil process of the United States to be respected and
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enforced.”! The chief justice seems to have overlooked
the fact, that at the time the order of the president was
issued to these military commanders, a civil war had
been inaugurated, pervading the territory where this
arrest was made, and involving the existence of a civil
government loyal to the nation ; when the rebel hosts
were marching upon the capital of the nation to capture
it, and to overthrow the government; and when, in
obedience to the call of the president, while loyal forces
marching to its defense, in passing through the city
of Baltimore were met by the citizens of Maryland,
attacked in the streets, their progress obstructed, their
blood shed ; and when the civil authorities of Maryland
either could not or would not interpose to prevent such
interruption ; and for days after, the loyal men of the
north and east were not permitted to pass through
the city on their way to defend the national capital
from the insurgent army ; and the only direct route to
Washington through Maryland remained closed to the
transportation of troops loyal to the government, until
1t was opened by the martial authority of the nation.
The chiet' justice overlooked the fact that Maryland as
a state was saved from going bodily into secession by
the arrest of the members of its legislature ;—that had
it not been for the loyalty of her governor, Maryland
would have early placed herself, in company with the
gulf states, in open rebellion against the authority of
the nation ; —that treason was popular in Maryland,
and loyalty was contemned and despised ; —that the
civil authorities of Maryland were plotting with rebels,
and with the rebel authorities south, to take the state
out of the union. In rebel parlance, she was called
“my Maryland.” The exigencies of war were upon the
nation at the time the president issued his order to
the military commanders to proclaim martial law, if
deemed necessary, in their several departments. The
time of danger contemplated by the constitution, when
the civil should yield to the martial administration of
authority, was in the midst of the nation; and nothing
but the tirm, loyal, prompt and effectual action of the
president as commander-in-chief, saved the nation from
utter overthrow. The authority given by the constitu-
tion to suspend the privileges of the writ of habeas
corpus, was designed to be exercised on just such occa-
sions as those which called for the military order of the

1 Law Reporter, June, 1861.
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president; and its exercise was as constitutional as
the exercise of civil authority in times of peace. The
thrasting aside of the judicial and civil authorities of
Maryland, in the emergency then upon the nation, was
a constitutional act, exercised in the sound discretion of
the officer in whom, by the constitution, the authority
was reposed.

§ 445. Upon principle, it would seem that the com-
mander of a military district would be justified in the
interruption of the course of civil administration only
in cases of necessity; and then only to the extent neces-
sary. If the emergency be such ouly as that the course
of civil administration is adequate to its demands, there
is no reason for the interference of military authority.
But if the danger be so pressing that it will not admit
of the delay incident to civil proceedings; or if the civil
authorities are disloyal, and will aid the enemies of the
government rather than the government, then the com-
mander-in-chief will be justified in resorting to the
martial powers of the nation. Thus, at New Orleans,
when the civil authorities attempted to obtrude civil
process to the embarrassment of military operations in
the face of the public enemy, the proclamation of mar-
tial law by General JACKSON, for the time being, had
its justification in the necessity of the case. Martial
law and success, or civil rule and ruin, seemed to be the
alternatives. “ When martial law is proclaimed under
circumstances of assumed necessity, the proclamation
must be regarded as the statement of existing facts, and
not as the creation of the facts; as in a beleaguered
city, the state of siege lawfully exists because the city
is beleaguered ; and the proclamation of martial law in
such case is only notice and authentication of the fact,
that civil authority has been suspended of itself by
force of circumstances, and that by the same force of
circumstances the military power has devolved upon
it.”! In the states of continental Europe, the état de
siége, which corresponds with the suspension of the
habeas corpus, or with martial law, is regulated by per-
manent law. In France it is defined to be ¢ a measure
of public security, which temporarily suspends the
empire of the ordinary laws in one or more cities in a
provinee, or in an entire country; and then considers
them subject to the laws of war.”? So by the constitu-

1 Opinions of Attorneys General, vol. 8, p, 873.
2 Bouillet Dictionaire des Sciences, &¢., p. 622
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tion of the 14th of January, 1852, as modified by the
senatus consultus, reéstablishing the imperial dignity,
*‘the emperor has the right to declare a state of siege—
état de siége—in one or more departments, subject to a
reference to the senate with the least possible delay.”!
It provides that the state of siege can only be declared
in cases of imminent peril, for the internal or external
security ; and that the national assembly can alone
declare it, except that the president of the republic
may declare it during the prorogation of the assembly,
subject, in grave cases, to immediately convening the
assembly. ?

§ 446. The power to declare war would of itself have
carried with it, by necessary implication, all the other
powers necessary and proper for carrying it on, without
the particular enumeration of subjeets which immedi-
ately follows this clause. Especially is this the case
when it is considered, that the enumerations of the
eighth section are rather enumerations of subjects than
of particular powers. The subject of war with foreign
powers is, by the constitution, committed to the juris-
diction of the general government; and, consequently,
all powers necessarily connected therewith. But to
place beyond question the authority of the general gov-
ernment over the whole subjeet, the further enumera-
tion of subjects was made. The power to grant letters
of marque and reprisal, although incident to the power
to declare and make war may, nevertheless, be exercised
as a measure of peace, to prevent the necessity of
resorting to war. The law of nations authorizes the
sovereign or government whose subject has been injured
by the depredations of a foreign potentate or state, or
the subjects thereof, to grant to the injured party this
mode of redress, where justice has been denied him by
the state to which the party doing the injury belongs.
Letters of marque signify the passing, or the authority
to pass, the boundaries of the offending state, in order to
make reprisal by seizing the persons or goods of the
subjects of such offending state, wherever they may be
found, until satisfaction tor the injury is made. This
right is granted, because the delay of making war may
sometimes be detrimental to individuals who have suf-
fered by such depredations; and this method is resorted
to to enable them to obtain speedy justice.* The prin-

! Tripier, Code Politique, p. 389.

2 Tripier, supra; see Lawrence, Wheat., p, 521 and notes.
3 See 1 Bl Com., 258-260.
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ciple involved is that of authorizing the injured party
to take the remedy into his own hands, and that the
government will be responsible for the consequences.

§ 447. The whole subject of exercising war power is
committed to the exclusive jurisdiction of congress.
Thus, it is authorized to make rules concerning captures
on land and water, committing the admiralty jurisdie-
tion of the nation to the general government exclusively.
The power to raise and support armies is unlimited,
except as to the duration of the appropriations. That
is, the house of representatives is renewed every two
years, by members fresh from the people, and newly
instrueted in their wishes, therefore they are mot to
be bound by appropriations made for the support of
the army for a period longer than the official term of the
members making the appropriations. Thus, if one con-
gress had unnecessarily increased the army, and had
made provision for its support and maintenance, the
next congress can continue the appropriations, or not,
as they think proper. By this means the unlimited
power to raise and support armies is sufficientiy within
the control of the people; and their maintenance
depends upon new appropriations to be made every two
years. Congress is also to provide and maintain a navy ;
that is, the subject of providing and continuing a
sufficient naval force for national exigencies belongs
exclusively to congress, and its authority over the whole
subject is as unlimited as sovereignty can grant. Con-
gress has the power of prescribing the rules by which
the land and naval forces are to be governed ; and also
to make such provisions as they please for calling forth
the militia for any purpose for which the military may
become necessary ; that is, either to execute the laws,
to suppress rebellion, or to repel invasion. It is also
aunthorized to provide for organizing, arming and disci-
plining the militia; and also for governing such portion
of them as are employed in the service of the United
States.

§ 448. Congress shall have power to exercise exclusive
legislation in all cases whatsoever over such district —
mnot exceeding ten miles square — as may, by cession of
‘particular states and the acceptance of congress, become
the seat of government of the United States; and shall
have power to exercise like authority over all places
purchased by the consent of the legislature of the state
in which the same shall be, for the erection of forts,
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magazines, arsenals, dock-yards, and other needful
buildings ; and shall have power to make all laws which
shall be necessary and proper for carrying into execu-
tion the foregoing powers. By the operations of this
clause, congress becomes the legislature of the Distriet
of Columbia, for all purposes of internal police admin-
istration, and the anthority of the general and state
government are united in the general government. This
was deemed necessary to avoid conflicts which might
arise between the local authorities of any state, and the
authorities of the nation. In the exercise of the powers
requisite for the protection of local and domestic inter-
ests, and for the administration of law to local and
domestic relations, congress has hitherto found it
impracticable to enter into the details of such legisla-
tion; and has generally supplied this local necessity by
adopting the local laws of the state from which the par-
ticular territory was taken, as the law of such territory,
by reénacting it for such territory. In doing this it
has made such alterations or modifications of the state
laws as it thought proper, and then provided for the
administration thereof by national authority.

§ 449. Congress shall have power to make all laws
which shall be necessary and proper for carrying into
execution the foregoing powers—meaning the powers
pertaining to the subjects enumerated in the eighth
section—and all other powers vested by this constitution
in the government of the United States, or in any
department thereof. By the provisions of this clause,
congress is vested with sovereign legislative authority
over the enumerated subjects, committed by the consti-
tution, to the jurisdiction of the general government, or
to any department thereof ; so that whatever legislation
may be necessary to the exercise of plenary authority
over any enumerated subject committed to the jurisdic-
tion of the general government, congress has the express
authority of the constitution to supply. Thus, congress
shall have power to regulate commerce with foreign
nations, &c., and to make all laws which shall be neces-
sary and proper for carrying into execution such
power. Congress shall have power to provide and
maintain a navy; and to make all laws which shall be
necessary and proper for carrying into execution such
power. The president shall be commander-in-chief of
the army and navy of the United States; and congress
shall have power to make all laws which shall be neces-

34
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sary and proper to carry into execution such power.
The judicial power of the United States shall be vested
in one supreme court and in such inferior courts as the
congress may from time to time ordain and establish;
and congress shall bave power to make all laws neces-
sary and proper for carrying to execution such power.
Thus this eighteenth clause of the eighth section of the
first article of the constitution gives to congress express
authority to legislate to any extent that legislation may
be necessary in administering the sovereign authority
of the nation in respect to all subjects committed to the
jurisdiction of the general government. Under this
clause, much that has been classed as belonging to the
implied power of the constitution is expressly granted.
In trath, under its just operation, there is little left to
implication.

CHAPTER XIV.
PROHIBITIONS AND RESTRICTIONS.

§ 450. SecTIONS nine and ten of the first article are
made up of prohibitions and restrictions imposed upon
the general government, and also upon the state gov-
ernments. These prohibitions and restrictions of power
become important as manifesting the understanding of
those who framed and adopted the constitution, as to
the extent of powers otherwise supposed to be granted.
For it is a plain proposition, that there existed no
occasion to limit or restrict the exercise of powers not
granted ; and the form of prohibition implies that those
making it, deemed it to be necessary. Thus, the first
clause of the ninth section of the first article of the
constitution provides, that the migration or importation
of such persons as any of the states now existing shall
think proper to admit, shall not be prohibited by the
congress prior to the year one thousand eight hundred
and eight; but a tax or duty may be imposed on such
importation not exceeding ten dollars for each person.
Unless the authority to prohibit the migration or import-
ation of persons into the country had been conferred
upon congress by the constitution, there was no occa-
sion for inserting such prohibition. The only authority
conferred upon congress touching the subject of the
migration and of the importation of persons, is to be
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found in the third clause of the eighth section of the
first article, taken in connection with the eighteenth
clause of the same section. Thus, congress shall have
power to regulate commerce with foreign nations, and
among the several states, and with the Indian tribes;
and shall have power to make all laws which shall be
necessary and proper for carrying into execution such
power. The construction put upon this provision of
the constitution by the inhibitions of the first clause
of the ninth section, imports that, according to the
understanding of those who framed and adopted the con-
stitution, congress had full authority over the subject
of intercourse between the United States and foreign
nations ; and also between the several states, extending
to the migration from state to state; and also to the
importation of persons from abroad, into the United
States. The migration of persons has reference to the
right to pass from state to state within the union;
while the importation of persons has reference to bring-
ing them in from abroad. This prohibition extended
only for the term of twenty years; so that after the
year eighteen hundred and eight, congress had plenary
authority over the whole subject, and still has. In
short, the prohibitions of the ninth section imply, that
in the opinion of the authors of the constitution, the
whole authority upon those subjects was conferred upon
congress. It is not to be denied that the persons men-
tioned in this first clause of the ninth section, were
supposed to be slaves; and that the effect of this prohi-
bition was to permit the continuance of the slave trade
in the United States for the term of twenty years.
That is, the general government had no authority to
prohibit the importation of slaves into the United
States prior to eighteen hundred and eight; nor had it
authority over the coastwise and interstate trade in
slaves prior to that time. But as soon as that limitation
of the power of the general government ceased, the
subject of the foreign and domestic slave trade was
entirely within the legal control of congress, and the
traffic in slaves carried on between the slave-breeding
and the planting states, could have been prohibited at
any time thereafter.

§ 451. This prohibition was a compromise between
the friends of the union, and the people of certain
states, who refused to become members of the proposed
union unless the right to bring in slaves from abroad
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for a limited time, was conceded to the states. The
public sentiment of the nation was against this. But
this eoncession seemed the only alternative to the forma-
tion of a national government, which would ultimately
have authority over the whole subject. The accusation
sometimes made against the United States, that by this
provision they legalized for twenty years an act which
they afterward declared piracy, is not strictly just. It is
to be remembered that at the time of the institution of
the government, each state exercised authority inde-
pendent of the other, because there was no organizd
authority to supervise its political action;—that the
people of the several states, though a nation in fact,
had no organized government to represent them in their
national character as sovereign. Theretfore, in the insti-
tution of the general government, it became necessary
to exercise a spirit of concession and compromise in order
to come to some basis of union; and while the general
sentiment of the nation was in favor-of the immediate
suppression of the traffic in slaves, there were certain
states which would not agree to it, and place themselves
under an authority with power to enforce such regula-
tion. To insist upon such condition was to defeat the
whole. Therefore, patriotic citizens concluded to con-
cede to the states the right to import slaves into the
country for the period of twenty years, when they would
get control of such power; that such would be a
wiser policy than not to get control of it at all. They
acted upon the hypothesis, that it was better to begin
with little even, than to reject all, because everything
could not be obtained at the commencement. But after
the government was instituted, congress lost no time in
interdicting the traffic in slaves as far as its power
extended, by prohibiting American citizens from carry-
ing it on between foreign countries; and by prospective
legislation it abolished the whole traffic as soon as the
limitation of its authority, in that respect, was at an end.
Mild and moderate penalties were found to be ineffect-
ual, and finally the slave trade was declared piracy, and
made punishable with death.!

§452. The terms “migration” and ‘“importation” are
of peculiar significance in this ninth section of the con-
stitution. Slaves were an article of commerce between
the several states; and they were also brought in from
abroad. The clause conferring upon congress the power

1 Act 1820, ch. 113.
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to regulate commerce with foreign nations and among
the several states, necessarily included the power to
control this commerce in slaves, not only from abroad,
but also among the states. Hence, the prohibition.
The migration —that is, the passing from place to place
within the United States-—of such persons as any of
the states now existing shall think proper to admit, shall
not be prohibited by the congress prior to the year one
thousand eight hundred and eight. Nor shall the
importation—that is, the bringing in from abroad —of
such persons as any of the states now existing shall
think proper to admit, be prohibited by the congress
prior to the year one thousand eight hundred and eight.
The purpose of this provision being to extend to the
original thirteen states the right to supply themselves
with slaves either from abroad or from the neighboring
states, congress always had the power over this subject
except as to the original thirteen states. That is, any
of the states then existing, had a right to be permitted,
under this restriction, to bring into their jurisdiction
slaves from any quarter. But it may be seriously
questioned, whether Florida, Alabama, Louisiana, Mis-
sissippi, Tennessee, Arkansas, Missouri or Kentucky
had any such right. They were not then existing states.
But since slavery has ceased as a legal condition in all
of the states, it is no longer a question of any impor-
tance to be considered.

§ 453. «“The privilege of the writ of habeas corpus
shall not be suspended unless, when in eases of rebellion
or invasion, the public safety may require it.’! The
constitution contemplates a state of peace and general
security, when the ordinary functions of civil govern-
ment will be adequate to every requirement. But it
also contemplates a condition of public danger when
the ordinary functions of civil government will not be
adequate to the exigencies of the times; when the civil
administration will be obliged to give place to the mar-
tial administration of authority. But whether the civil
or military authorities administer, the authority admin-
istered is the same; the end sought is the same; and the
government administering is the same. It is only a
different mode of administration, suited to different
circumstances. In times of peace, all presumptions are
in favor of peace. It is presumed that every man will
obey the law; and that every man has obeyed the law ;

1 Art. 1,29, Const, U, S,
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and, although the law be disregarded, every man is pre-
sumed innocent until his guilt is established. Every
subject is to be protected in the enjoyment of his natu-
ral liberty until he is accused of some delinquency ; and
then, his personal liberty can be interfered with only by
due process of law. When arrested, he can require to
be informed of the cause of his arrest, the nature of the
accusation, and demand a speedy and impartial trial.
If this be denied to him, the great writ of liberty —the
habeas corpus— will come to his aid, and if illegally or
unjustly detained, restore him to liberty. The eivil
administration of government is designed for peace. It
is cautious, deliberate, formal, exact, and governs gen-
erally by silent, unostentatious authority. It orders
and is obeyed without strife. Its power is the voice
of authority evidenced by the peaceful seal, silent, but
potential. In the institution of the general government,
the civil department was intrusted with the exercise
of the civil powers in time of peace. When no danger
threatened by invasion from without or rebellion from
within, all the presumptions in tavor of peace, security
and innocence were to continue. The silent authority
of the law was to govern; and no person was to be
interfered with except in due form of law. The consti-
tution contemplates this condition of peace as the natural
and ordinary condition of the nation, especially in the
internal administration of its authority. All its eivil
provisions are designed to apply as the supreme author-
ity in the civil administration of its powers. Then it is
that all its forms of administration must be observed ;
that courts of justice must be open to all to hear their
complaints ; to give them its process; to determine
their rights, and to execute the judgments of the law.
Then it is that the privilege of the writ of habeas corpus
cannot be suspended ; — that no soldier ecan be quar-
tered in any house without the consent of the owner;—
that the right of the people to be secure in their persons,
houses, papers and effects against unreasonable searches
and seizures, cannot be violated ; — that warrants must
be issued only upon probable cause, supported by oath
or affirmation, and particularly describing the place to
be searched, and the person or thing to be seized ; —
that no person can be held to answer for a capital or
otherwise infamous crime, unless upon presentment
or indictment of a grand jury, &c. All these, and
many other provisions of the constitution, refer to the
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civil administration of authority in time of peace, and
are supremely binding upon government and people.
But the civil administration of authority is limited to
times of peace and public security incident thereto;
and is not suited or designed to apply to, the condi-
tion of war; when it is said, et silent inter leges arma;
when civil courts are shut, and the voice of the law is
silent ;—then the privileges of the writ of habeas corpus
may be suspended, because the public safety requires
it ; — then a soldier may be quartered in any house in a
manner prescribed by law, though the owner thereof
does not consent thereto ;—then persons may be seized,
their houses and papers may be searched, without
formal warrants supported by oath, &c. ; — then persons
may be held to answer for capital and other offenses
without presentment or indictment by grand jury, &ec.

§ 454. In general, it is a principle of civil administra-
tion, that the law can only take notice of delinquencies
which have already occurred ; can only punish offenses
committed ; and although it can, in certain cases, inter-
fere to prevent injuries, yet such is not the general
character of its administration. But it is otherwise in
a time of public danger, occasioned by the presence of a
rebellion or an invasion by an armed force; when the
forms of law are discarded ; when its authority is
despised, and force bears sway;—then all the civil
presumptions applicable to a time of peace and quiet
submission to the authority of the law cease, because
the condition npon which the presumptions were based
have ceased. Then men were presumed to be obedient: ;
now they are openly in rebellion ; —then they were
presumed to be loyal ; now they are known to be trai-
torous ; — then they were presumed to be supporters of
the public authority ; now they are known to seek its
overthrow. President LINCOLN, in answer to a letter of
May 19, 1863, from the Hon. ErasTUs CorNING and
others, inclosing the resolutions of a public meeting held
at Albany, N.Y., on the 16th of the same month, presents
the subject in forcible language: “ Ours,” says he, ‘“is a
case of rebellion—so called in the resolutions before
me —in fact, a clear, flagrant and gigantic case of
rebellion ; and the provision of the constitution that
‘the privilege of the writ of habeas corpus shall not be
suspended unless when, in cases of rebellion or invasion,
the public safety may require it,” is the provision which
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specially applies to our present case. This provision

plainly attests the understanding of those who made

the constitution, that ordinary courts of justice are

inadequate to cases of rebellion — attests their purpose,

that in such cases men may be held in custody, whom

the courts, acting on ordinary rules, would discharge.

Habeas corpus does not discharge men who are proved
guilty of defined crime; and its suspension is allowed

by the constitution on purpose that men may be arrested

and held who cannot be proved to be guilty of defined

crime, ‘when, in cases of rebellion or invasion, the

public safety may require it’ This is precisely our

present case—a case of rebellion, wherein the publie -
safety does require the suspension. Indeed, arrests by
process of courts, and arrests in cases of rebellion, do
not proceed altogether upon the same basis. The former
is directed at the small percentage of ordinary and
continuous perpetration of crime; while the latter is
directed at sudden and extensive uprisings against the
government, which, at most, will succeed or fail in no
great length of time. In the latter case, arrests are
made, not so much for what has been done, as for what
probably would be done. * * Of how little value the
constitutional provision I have quoted, will be rendered,
if arrests shall never be made until defined crimes shall
have been committed, may be illustrated by a few
notable examples: Gen. JOHN C. BRECKINRIDGE, Gen.
RoserT E. LEE, Gen. JoserH E. JOHNSTON, Gen. JOAN
B. MAGRUDER, Gen. WM. B. PRESTON, Gen. SimoN B.
BuckNER and Commodore FRANKLIN BUCHANAN, now
occupying the very highest places in the rebel war
service, were all within the power of the government
since the rebellion began, and were nearly as well
known to be traitors then as now. Unquestionably, had
we seized and held them, the insurgent cause would
have been much weaker. But no one of them had then .
committed any crime defined in the law.”

§ 455. During the early part of the civil war — Feb-
ruary, 14, 1862 — the subject of making military arrests
was transferred to the war department, representing the
authority of the president as commander-in-chief, which
department in issuing an executive order in relation to
state prisoners, recited, in substance, that the break-
ing out of a formidable insurrection based on a conflict
of political ideas, being an event without precedent in
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the United States, was necessarily attended by great
confusion and perplexity of the public mind. Disloyalty,
before unsuspected, suddenly became bold, and treason
astonished the world by bringing at ounce into the field
military forces superior in numbers to the standing army
of the United States; — that every department of gov-
ernment was paralyzed by treason; defection appeared
in the senate—in the house of representatives—in the
cabinet—in the federal courts; ministers and consuls
returned from foreign countries to enter the insurrec-
tionary-councils, or land or naval forces; commanding
and other officers of the army and in the navy betrayed
the counsels, or deserted their posts for commands in the
insurgent forces. Treason was flagrant in the revenue,
and in the post-office, as well as in the territorial
governments and in the Indian reserves. Not only gov-
ernors, judges, legislators and ministerial officers in the
states, but even whole states rushed one after another
with apparent unanimity, into rebellion. The capital
was besieged, and its connection with all the states
cut off. Even in portions of country the most loyal,
political combinations and secret societies were formed
furthering the work of disunion; while from motives of
disloyalty or cupidity, or from excited passions or per-
verted sympathies, individuals were found furnishing
men, money and materials of war and supplies to the
insurgent military and naval forces. Armies, ships,
fortifications, navy-yards, arsenals, military posts and
garrisons, one after another were betrayed or abandoned
to the insurgents. Congress had not anticipated, and
s0 had not provided for the emergency. The municipal
authorities were powerless and inactive. The judicial
machinery seemed as if it had been designed not to
sustain the government, but to embarrass and betray it.
Foreign intervention, openly invited by the insurgents
and industriously instigated by the abettors of the
insurrection, became imminent, and was only prevented
by the practice of strict and impartial justice, with the
most perfect moderation in our intercourse with nations.
The public mind was alarmed and apprehensive, though
fortunately not distracted or disheartened. In this
emergency the president felt it his duty to employ with
energy the extraordinary powers which the constitution
confided to him in cases of insurrection. To the extent
it seemed necessary, he substituted the martial for the

35
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civil powers of the government, that he might avert
the public danger. !

§ 456. In time of war or rebellion, when tho danger
is present in the midst of the people, and when the
forms and rules of law as applicable to a time of peace,
can be made an instrument of danger, rather than of
security ; when force must repel force, and the machina-
tions of the enemy must be thwarted by the seizure
of all instruments of mischief, of whatever charaecter,
and wherever found, then the martial administration
of authority is demanded, and the obtrusion of civil
authority to arrest or hinder the efficiency of the mili-
tary arm must not be permitted. The suspension of
the privilege of the writ of habéas corpus implies, that
in time of rebellion or invasion, when the public safety
requires it, the civil functions of government are to
cease to any extent necessary ; and that those charged
with the exercise of this power are to determine when
that necessity occurs.? 1t is to be remembered that,
under the constitution, the same congress which exer-
cises supreme legislative authority in time of peace,
also remains supreme in time of rebellion or war. The
same executive head of the nation in time of peace,
remains the head of the nation in time of war. In
time of peace he executes the authority of the nation
by due process of law, subject to the supervision of
those ecivil tribunals authorized to supervise his eivil
administration. But in time of rebellion or war he
executes the same authority of the nation; not civilly,
as the executive head of the nation, but by martial
power, as the commander-in-chief and military head of

1 See executive order in resation to state prisoners, dated War Department,
February 14, 1862.

2 Opinion of Judge STEWART, on the application of Senator Pugh to the
Circuit Court of the United States at Cincinnati, May 5, 1863, for a writ of
habeas corpus, to bring before said Circuit Court Clement L, Vallandigham,
who had been arrested by order of Gen. Burnside, and ordered for trial before
a court-martial. Said Judge STEWART: ‘‘ Men should know and lay the truth
to heart, that there is a course of conduct not involving overt treason, and not
subject, therefore, to punishment as such, which nevertheless implies moral
guilt and & (%mss offense against the country. Those who live under the pro-
tection, and enjoy the blessing of our benignant government must learn that
they cannot stab its vitals with impunity. If they cherish hatred and hostil-
ity to it, and desire its subversion, let them withdraw from its jurisdiction,
and seek the fellowship and protection of those with whom they are in sym-
pathy. If they remain with us, while they are not of us, they must be subject
to such course of dealing as the great law of self-preservation prescribes and
will enforce. And let them not complain it the stringent doctrine of military
necessity should find them to be the legitimate subjects of its action. I have
no fear that the recognition of this doctrine will lead to any invasion of the

ersonal security, or personal liberty of the citizen. It is rare indeed that

he charge of disloyalty will be made on insufficient grounds. But if there
should be an occasional mistake, such an occurrence is not to be put in com-
petition with the preservation of the nation; and I confess I am but little
moved by the eloguent appeals of those who, while they indignantly denounce
violation of personal liberty, look with no horror upon a despotism as unmiti-
gated as the world has ever witnessed.”
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the nation in actual war. But whether the president
administer the authority and power of the nation,
either as chief executive, or as commander-in-chief, he
administers in virtue of the authority of the consti-
tution, as regulated and controlled by the supreme
legislative authority of the nation. And whether he
employ the civil agencies of administration in times of
peace, or the martial agencies in times of rebellion or
war, it is the same government, administering the same
authority, according to the forms, and in the manner,
prescribed by the people themselves. The president pro-
claiming martial law, and putting on the robes of power
as commander-in-chicf, when the presence of rebellion
or war requires it, is performing as much a constitutional -
duty as when administering civilly according to estab-
lished legal forms in times of peace. It is his duty to
see that the laws are faithfully executed — as well the
‘martial, in times of public danger arising from the pres-
ence of rebellion or war, as the civil, in times of public
security and peace. It is his duty to change the civil
to the martial functions of power, whenever and wher-
ever, in his judgment, the public safety demands it.

§ 457. In the midst of a civil war, the commander-in-
chief of the loyal forces can, undoubtedly, whenever
the public safety demands it, suspend the administration
of civil authority, and substitute martial law in its
place; and this may be done whenever and wherever it
is necessary. But it is more in accordance with the
‘genius of the American government, to provide by law
for the substitution of martial for civil authority, when
it is likely to be necessary to extend the operation of
martial law over a large extent of territory, and to
continue it for any considerable time. Accordingly, con-
gress in the winter of 1863, during the great rebellion,
gave to the president authority, during the continuance
of the war, “to declare the suspension of the writ of
habeas corpus, at such times, and in such places, and
with regard to such persons as in his judgment the
public safety may require.” TUnder this authority
the president caused many evil disposed persons to be
arrested in the loyal states, and to be confined in forts
and military prisons. For exercising this necessary
power, he was denounced as a tyrant, and his authority
to make such arrests in places remote from the army,
and from the insurgent states, was warmly contested.
Under the guise of devotion to the ¢ union and the
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eonstitution,” public meetings were called, and resolu-
tions were passed, denouncing the president for causing
disloyal persons in the loyal states to be arrested. In
reply to resolutions of this character sent to him by the
chairman of a democratic meeting held in the city of
Albany on the 16th day of May, 1863, he remarks:
“ By the third resolution the meeting indicate their
opinion, that military arrests may be constitutional in
localities where rebellion actually exists; but that such
arrests are unconstitutional in localities where rebellion
or insurrection does not actually exist. They insist that
such arrests shall not be made ‘ outside of the lines of
necessary military occupation, and the scenes of insur-
rection.” Inasmuch, however, as the constitution itself
makes no such distinction, I am unable to believe there
-is any such constitutional distinction. I concede that
the class of arrests complained of can be constitutional
only when, in cases of rebellion or invasion, the public
safety may require them ; and I insist that in such cases
they are constitutional wherever the public safety does
require them, as well in places to which they may pre-
vent the rebellion extending, as in those where it may
be already prevailing ; as well where they may restrain
mischievous interference with the raising and supplying
of armies to suppress the rebellion, as where the rebel-
lion may actually be; as well where they may restrain
the enticing of men out of the army, as where they
would prevent mutiny in the army; equally constitu-
tional at all places where they will conduce to the publie
safety, as against the dangers of rebellion or invasion.”’

t Letter of President LiNcoLN to Erastus Corning and others, June 13, 1863.
In this letter the president continues: ‘*Take the particular case mentioned
by the meeting. It is asserted, in substance, that Mr. Vallandigham was, by
a military commander, seized, tried, and for no other reason than words
addressed to a public meeting, in criticism of the course of the administration,
and in condemnation of the military orders of the general. Now if there be
no mistake about this; if this assertion is the truth, and the whole truth; if
there was no other reason for the arrest, then I concede that the arrest was
wrong. But the arrest, as I understand, was made for a very different reason.
Mr, Vallandigham avows his hostility to the war, on the part of the union,
and his arrest was made because he was laboring with some effect to prevent
the raising of troops; to encourage desertions from the army; and to leave the
rebellion without an adequate military force to suppress it. He was not
arrested because he was damaging the political prospects of the administra-
tion, or the personal interests of the commanding general; but because he
was damaging the army, upon the existence and vigor of which the life of the
nation depends. He was warring upon the military, and this gave the mili-
tary constitutional jurisdiction to lay hands upon him, If Mr. Vallandigham
was not damaging the military power of the country, then this arrest was
made on mistake of facts, which I would be glad to correct on reasonably
satisfactory evidence, I understand the meeting whose resolutions I am con-
sidering, to be in favor of suppressing the rebellion, by military force—by
armies, Long experience has shown that armies cannot be maintained unless
desertions shall be punished by the severe penalty of death., The case requires,
and the law and the constitution sanction this punishment. Must I shoot
& simple-minded soldier boy who deserts, while I must not touch a hair of a
wily agitator who induces him to degert? * * If I am wrong on this question
of eonstitutional power, my error lies in believing that certain proceedings
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§ 458. It is a great error to suppose that the constitu-
tion has provided for the same mode of administration
in times of public danger, occasioned by the presence
of rebellion, general insubordination, or invasion, and
in times of peace and public security. It is not that
the constitution itself is different in the time of insur-
rection or invasion, from what it is in times of peace;
but it has provided for modes of administration, differ-
ent under the dangers of war, and the security of peace.
When there is nothing to interfere with the silent, yet
potent authority of the law, then the civil mode of
administration is constitutional; but when, by reason
of rebellion or invasion, the civil administration becomes
ineffectual to public security, then the martial mode of
administration is constitutional ; and whether the one
mode or the other shall be adopted is left to the deter-
mination of either the president or congress, according
to the nature of the exigency calling for their determin-
ation. When the danger is not imminent, and it is
safe to await the action of congress, then it would be
better to leave the question to the action of that body.
But if, by any sudden invasion or rebellion the publie
safety should demand more speedy action, then there
can be no doubt it is the constitutional duty of the
president to proclaim martial law, and apply that mode
of administration contemplated by the constitution
during the existence and presence of rebellion or inva-
sion. The fears lest civil liberty should be overthrown
by the suspension of the privileges of the writ of habeas
corpus during the great rebellion, had no just founda-
tion ; nor were they sustained by facts or logic; and the
history of the times as interpreted and understood in
the future, will reveal the opposition to the measures
of the administration, in this respect, as having its
foundation in the craft of the mere politician, and not
in the judgment of the statesman or patriot.!
are constitutional when, in cases of rebellion or invasion, the public safety
requires them, which would not be constitutional when, in the absence of
rebellion and invasion, the constitution does not require them; in other
‘words, that the constitution is not, in its apﬁlication, in all regpects the same
in cases of rebellion or invasion involving the public safety, as it is in times
of profound peace and public security.”

1 To the meeting held at Albany. May 16, 1863, Governor SEYMOUR writes as
follows: “If this proceeding’ — geaking of the arrest of Vallandigham —*is
approved by the government, and sanctioned by the people, it is not merely a
step toward revolution —it is revolution. It will not only lead to military
despotism — it establishes military despotism. In this aspect it must be
aceepted, or in this aspect rejected, * * The peope of this country now wait
with the deepest anxiety the decision of the administration upon these acts.
Having given it a generous support in the conduct of the war, we pause to see

what Kind of a government it is for which we are asked to pour out our blood
and our treasure, The action of the administration will determine in the minds
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§ 459. No bill of attainder or ex post facto law shall
be passed. Bills of attainder are defined to be signal
exertions of penal justice, and adapted to exigencies
unprovided for in the penal code. They are such special
acts of the legislature as inflict punishment upon per-
sons supposed to be guilty of high offenses, such as
treason and felony, without any conviction in the ordi-
nary course of judicial proceedings. In England, if the
special act inflicted capital punishment, as in cases of
treason or felony, it was denominated a bill of attainder;
but if it inflicted a milder punishment, it was more
properly, a bill of pains and penalties. In bills of attain-
der the legislature assume the judicial magistracy,
weighing the enormity of the charge, and the evidence
adduced in support of it; then they decide the political
necessity and moral fitness of the penal judgment.
These legislative sentences of condemnation have the
force of law, but are applicable only to the particular
delinquent, and expire as to their chief or positive
effects, with the occasion of their enactment.! Thus,
persons were, by act of parliament, attainted of treason
after death ; and Lord COKE says many such acts have
been made.? These attainders were such as affected
either the crime, the evidence, or the punishment. As
affecting the crime, it was usual in England in times of
domestic rebellion to pass acts of parliament inflicting
penalties of attainder on persons by name, who had
levied war against the king, and had fled from justice,
provided they should not surrender by a day prefixed.
The neglecting to surrender by the appointed day,
constituted, or rather, consummated, the new treason
against which the attainder was directed. Until that
time, it was inchoate and unripe for the operation of

of more than one-half of the people of the loyal states, whether this war is
waged to put down rebellion at the south, or destroy free institutions at the
noxth.” The meeting for which this letter was written, and at which it was
read, was denominated a meeting of the democratic party, and it pledged the
party to its views, Similar meetings of the same party were held throughout
the north, breathing forth the same spirit. And particularlﬁ were such meet-
ings held in New %ork city and Philladelphia, On the 11th of June, & state
convention of the democratic party was held at Columbus, Ohio, and Vallan-
digham was their nominee for governor. It was well known to these men
—that is, to the leading ones—that at the very time they were holding
these political meetings, and denouncing the administration for making these
arrests, that a secret conspiracy existed throughout the western, middle and
eastern states, against the government of the United States, and in the interest
of the rebellion;--that they boasted of an efficient, organized band of over
three hundred thousand strong, scattered throughout the north, ready to rise
at a preconcerted signal, and involve the north in bloodshed and eivil strife ;—
that the boldness of many of those who were arrested was owing to the
fact, that they believed the Lincoln government, as they called it, was about
to be overthrown,
1 2 Wooddeson, pp. 621, 622,
3 4 Inst., 36, 37,
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the particular statute.! The acts of attainder passed
against domestic rebels were enforced in a summary
manner. No indietment was preferred to a grand jury;
but the statute was certified into chancery by the clerk
of the parliament, in pursuance of writ directed to him
for that purpose; it was then removed into the king’s
bench, where the whole proceeding was entered upon
the record, and the prisoner was asked what he had to
allege why execution should not be awarded against
him. These bills of attainder in their operation in
respect to crime, sometimes determined things to be
treason which by no prior law had been so declared.> Tt
is probably for this reason, that ex post facto laws are
prohibited in this connection. Thus, ¢ No bill of attain-
der or ex post facto law shall be passed.” A bill of
attainder as affecting the evidence, was passed in the
case of Sir John Fenwick, changing the law as to
the evidence in his case. The statute requiring two
witnesses in the more atrocious kinds of high treason,?
the bill in Fenwick’s case was sustained upon the testi-
mony of a single witness, not upon oath, by allowing
written evidence not competent in ordinary trials ; and
by hearing proof of what had been sworn when Sir John
Fenwick was not a party, nor present; and of things
transacted by his wife, which could not legally excul-
pate or conviet her husband.* Such are the nature of
bills of attainder which are prohibited by the constitu-
tion. By ex post facto law, in the coustitution, is meant
only those acts which are of a criminal or penal charac-
ter. The supreme court define an ex post facto law thus:
*“It is one which renders an act punishable in a manner
in which it was not punishable when committed.””® The
supreme court have also decided that the term ez post
facto law does not apply to civil laws, or civil pro-
ceedings. °

§ 460. It is a rule of constitutional government, that
the legislative and judicial office shall be separate, and
one body shall not exercise the functions of both. The
constitution of the United States, which provides that
the judicial powers of the nation shall be vested in one
supreme court, and in such inferior courts as the con-
gress may from time to time ordain and establish, in

1 2 Wooddeson, pp. 625, 626,
2 Statute 16 Chas. I, ch. 1; 9 Parl, Hist., p, 288; 2 Wooddeson, p. 631,
37 W.IIL, c.8,¢2.
4 2 Wooddeson, 635.
6 6 Cranch, 138,
. ¢ 8 Peters, 110,
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spirit makes it impossible for congress to pass bills of
attainder without this special prohibition. Nevertheless,
the special prohibition was properly inserted, showing
in express terms, that the founders of the American
government repudiated that species of judicial legisla-
tion tending to a subversion of that liberty, and of those
rights of the subject, which the government was insti-
tuted to protect and preserve. Says Dr. PALEY: “This
fundamental rule of civil jurisprudence is violated in
the case of acts of attainder or counfiscation, in bills of
pains and penalties, and in all ex post facto laws what-
ever, in which parliament exercises the double office
of legislature and judge. And whoever either under-
stands the value of the rule, or collects the history of
those instances in which it has been invaded, will be
induced to acknowledge that it had been wiser and
safer never to have departed from it. He will confess,
at least, that nothing but the most manifest and imme-
diate peril of the commonwealth will justify a repetition
of these dangerous examples. If the laws in being do
not punish an offender, let him go unpunished ; let the
legislature, admonished of the defect of the law, pro-
vide against the commission of future crimes of the
same sort. The escape of one delinquent can never
produce so much harm to the community, as may arise
from the infraction of a rule upon which the purity of
public justice and the existence of civil liberty essen-
tially depend.”

§ 461. While considering the subject of bills of
attainder, and ex post facto law, another provision of the
constitution comes appropriately under consideration.
Section three of the third article provides, that *trea-
son against the United States shall consist in levying
war against them, or in adhering to their enemies,
giving them aid and comfort. That no person shall
be convicted of treason unless upon the testimony of
two witnesses to the same overt act; or on confession
in open court. That congress shall have power to
declare the punishment of treason; but no attainder
of treason shall work corruption of blood, or forfeiture,
except during the life of the person attainted.”” These
restrictions upon the constituents of treason, the evi-
dence requisite to a conviction, and the punishment to
be denounced against it, had reference to certain legal
abuses or enormities practiced under the constitution of
the English government, In England treason consisted
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in any act which the government saw fit to denounce
as such. The term treason imported betrayal, treachery,
or breach of faith. It was a general appellation made
use of by the law to denote not only offenses against
the king and government, but also that aceumulation
of guilt which arises whenever a superior reposes confi-
dence in a subject or inferior, between whom and him-
self there subsists a natural, civil or even a spiritual
relation ; and the inferior so abuses that econfidence, so
forgets the obligations of duty, subjection and allegiance,
as to destroy the life of any superior or lord. This was
looked upon as proceeding from the same principle of
treachery in private life, as would have urged him who
harbors it, to have conspired in public against his liege
lord and sovereign: and, therefore, for a wife to kill
her lord or husband, a servant his lord or master, an
ecclesiastie, hislord or ordinary, these being breaches of
the lower allegiance of private and domestic faith, are
denominated petit treason. But when disloyalty so
rears its crest, as to attack majesty itself, it is called by
way of distinetion, high treason.! By the ancient com-
mon law there was great latitude left in the breast of the
judge to determine what constituted treason, whereby
the creatures of tyrannical princes had opportunity to
create abundant constructive treasons: that is, to raise by
forced and arbitrary construction, offenses into the erime
and punishment of treason which never were suspected
to be such, DBut to prevent these inconveniences arising
from the multitude of constructive treasons, the statute
of 25 Edward I1I, ch. 2, was made, which defined what
offenses only should, for the future, be held to be
treason. 'This statute comprehended all kinds of trea-
son under seven distinct branches.

1- Where a man should compass or imagine the death
of the king, his queen, or their eldest son and heir.

2. Where a man violates the king’s companion, or
eldest daughter unmarried, or the wife of his eldest
son, and lheir.

3. Where a man levied war against the king in his
realms.

4. Where a man is adherent to the king’s enemies in
Lis realm, giving to them aid and comfort in the realm
or elsewhere.

5. Where a man countefeits the king’s great or privy
seal.

1 4 BL Com., 75.

36
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6. Where a man counterfeits the king’s money, or
brings false money into the realmn, counterfeit to the
morey of England, knowing the money to be false to
merchandise and to make payment withal.

7. If a man slay the chancellor, treasurer, or the
king’s justices of the one bench or the other, justices
in eyre, or justice of the assize, and all other justices
assigned to hear and determine, being in their places
doing their offices.!

But this method of defining what should constitute
treason was not sufficient, to satisfy; so the act pro-
ceeded, ‘‘Because other like cases of treason may
happen in time to come which can not be thought of
or declared at present, it is accorded that if any other
cause, supposed to be treason which is not above speci-
fied, doth happen before any judge, the judge shall
tarry without going to judgment of the treason till the
cause be shown and declared before the king and his
parliament, whether it ought to be judged treason or
other felony. In consequence of this power, constitu-
tionally inherent in every subsequent parliament, new
treasons could be declared at any time, and persons
could be made subject to the punishment of treason
by bills of attainder, and ex post facto laws, at the pleasure
of the parliament. This omnipotent power of parlia-

ment to define an act as treason, and to denounce the -

penalties of treason after the act had been committed,
is an abuse of legislative power which the constitution
seeks to avoid: and therefore provides, that no bills of
attainder or ex post facto law, shall be passed; and goes
further, and declares what acts alone shall be neces-
sary to constitute treason, to wit, ¢ treason against the
- United States shall consist only in levying war against
them, or in adhering to their enemies, giving them aid
and comfort.””

§ 462. Under the British constitution the transcend-
ent powers of the legislature or parliament are such, that
no act can bind a subsequent parliament to its definition
of treason ; as for example; under the reign of Richard
II, the legislature was exceedingly liberal in declaring
new treasons, so much so that in the first year of his
successor’s reign an act was passed reciting ‘ that no
man koew how he ought to behave himself, to do, speak
or say, fer doubt of such pains of treason ; and therefore

1 Const, IIL., s. art. 3,21,
2 4 Bl Com., pp. 76—85.
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it was accorded that in no time to come any treason be
judged otherwise than was ordained by the statute of
King Edward the Third.! This, says Blackstone, swept
away at once the whole load of extravagant treasons
introduced in the time of Richard IL: But again
between the reigns of Henry IV, and Mary, the spirit of
inventing new treasons was revived, such as offenses
of clipping money, breaking prison or reseue, when the
prisoner was committed for treason ; burning houses to
extort money ; stealing cattle by Welshmen ; execrations
against the king; calling him opprobrious names by
public writing, &ec.* The principle to be noticed is, that
this power to abuse legislative authority creating new
treasons ad libitum, as it exists under the British consti-
tution, is taken away by the American constitution.
The constitution of the general government has defined
what acts shall be necessary to constitute treason, and
congress has no power to extend the definition. The
Supreme Court of the United States has placed its con-
struction upon it.* Said the court, to constitute that
specific crime, war must be actually levied against the
United States. However flagitious may be the crime of
conspiring to subvert, by force, the government of onr
country, such conspiracy is not treason. To conspire to
levy war, and to levy war, are distinct offenses. The
first must be brought into open action by the assemblage
of men for a purpose treasonable in itself, or the fact of
levying war cannot be committed. * * * Itis not
the intention of the court to say that no individual can
be guilty of this crime, who has not appeared in arms
against his country. On the contrary if war be actually
levied, that is, if a body of men be actually assembled
for the purpose of effecting by force a treasonable
purpose, all those who perform any part, however
minute, or however remote from the scene of action,
and who are actually leagued in the general conspiracy,
are to be considered traitors. But there must be an
actual assembling of men for the treasonable purpose,
to constitute the levying of war.” There is considerable
latitude left to the court in determining the treasonable
purpose, as well also as what constitutes adhering to the
enemies and giving them aid and comfort. During the
civil war in the United States, the Governor of Virginia
1 Hen, IV, ch. 10,
2 Bl, Com.,, 86.

3 4 Bl. Com., 76—85, .
4 Ex parte ﬁollman, 4 Cranch, 126, See also U. 8 v. Burr, 4Cranch, 469. .
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proposed to Mr. Hinckman, of New York, agent of the
New York and Virginia Steamship Company, payment
for two steamers of that line which had been seized for
the rebel service. Mr. Hinckman was informed that an
acceptance of that offer by him would he treated as
an act of treason against the United States. Mr. Seward
stated the point thus: “ An insurrection has broken out
in several of the states of this Union, including Vir-
ginia, designed to overthrow the government of the
United States. The executive authorities of that state
are parties to that insurrection, and so are public ene-
mies. Their action in seizing or buying vessels to be
employed in executing that design is not merely without
authority of law, but is treason. It is treason for
any person to give aid and comfort to public enemies.
To sell vessels to them which it is their purpose to
use as ships of war, is to give them aid and comfort.
To receive money from them in payment for vessels
which they have seized for those purposes, would be to
attempt to convert the unlawful seizure into a sale, and
would subject the party so offending to the pains and
penalties of treason, and the government would not
hesitate to bring the offender to punishment.” Although
the constitution thus defines the constituents of treason,
there is great latitude of construction to determine what
acts shall amount to levying war; and what to giving
aid and comfort to the enemy.

§ 463. Another evil incident to the power of parlia-
ment to define or create new treasons was their power
to receive what species of evidence they pleased, and to
determine upon what amount to conviet of treason.
Thus, in the reign of William III., Sir John Fenwick -
was indicted for treason upon the oaths of two wit-
nesses. Sir John obtained a delay of his trial, and in
the mean time one of the witnesses departed from the
realm ; and, as the statutes' then required two witnesses
to conviet of high treason, it became necessary for par-
liament to provide for his case. For this cause a Dbill
of attainder was introduced, which brought into the
house of commons a formal trial. Upon this trial, the
rules of evidence and the requirements of the statute
were departed from. A single witness was examined,
not upon oath, because such was the custom in the
house of commons; written evidence not admissible
in common trials was introduced ; what had been sworn

1 Edw. VL, ch. 12; 5 and 6 do., ch. 11; 1 and 2 Ph. & M., ch. 10; 4 Bl, Com., 356.
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to in a case in which Sir John was not a party, and
when he was not present, was given in evidence; and
testimony of things transacted by his wife, which could
neither exculpate nor convict the husband, were ad-
mitted. In this manner he was convicted, and suffered
the penalties of treason, except the king remitted all
the corporal severities which form a part of the ordinary
judgment, except decapitation.? Abuses of this charac-
ter instructed the American people to make it a part of
the fundamental law of the nation that no person should
be convicted of treason unless on the testimony of two
witnesses to the same overt act, or on confession in open
court.

§ 464. The next abuse incident to the English system
of creating new treasons ad Lbitum, which the people
sought to provide against, was the effect and conse-
quences of an attainder of the crime. According to the
English theory, there were certain results following
the judgment upon conviction of treason, as being
necessarily incident thereto. The penalty of the law to
be executed upon the person of one convicted of treason
was rigorous in the extreme. He was required to be
put to death with circumstances of unusual cruelty.
His bowels were to be taken out while he was yet alive,
and burned in his presence. He was to be quartered,
decapitated, etc. But in addition to the penalty to be
inflicted upon the person of the convict, certain ineci-
dents also attended the judgment upon conviction of
high treason.! Forfeiture to the king of all his lands
and tenements of inheritance, whether fee-simple or fee-
tail, with all his rights of entry on lands or tenements
which he had at the time of committing the treason, or
at any time afterwards, to be forever vested in the
crown. This forfeiture related back to the time the act
of treason was comnitted, so as to avoid all intermediate
sales and incumbrances. The natural justice of this
forfeiture, says Blackstone, is founded on this consider-
ation ; that he who hath thus violated the fundamental
principles of government, and broken his part of the
original contract between king and people, hath aban-
doned his connection with society, and hath no longer
any right to those advantages which before belonged
to him purely as a member of community; among
which social advantages the right of transferring or

22 Wooddeson, pp. 634, 638; 7 W. IIL, ch. 3, 3 2; Com, Jour., 25 Nov. 1696 :
Lord’s Jour., 23 Dee., 1 . 696,
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transmitting property to others is the chief; and further
he adds, * Such forfeiture, moreover, whereby his pos-
terity must suffer as well as himself, will help to restrain
a man, not only by his sense of duty and dread of per-
sonal punishment, but also by his passions and natural
affections, and will interest every dependent and rela-
tion he has, to keep him from offending in such man-
ner.! These forfeitures, consequent upon the -attainder
of treason, differ from those pronounced, or rather cre-
ated, by the statutes of premunire and others in this:—
the latter forfeitures are made a part of the judgment
and penalty inflicted by the respective statutes ; and they
do not follow as mere consequences of the attainder.
Besides the forfeiture of all estate in lands, the conviet
also forfeits all goods and chattels, with this distine-
tion :—Lands are forfeited upon attainder, and not be-
fore ; goods and chattels are forfeited by conviction;
because in many cases, where goods are forfeited, there
never is any attainder, which happens only where judg-
ment of death or outlawry are given. The distinction
between conviction and attainder is this :——The conviction
may happen without judgment of death or outlawry ;
but judgment of death or outlawry cannot take place
until after conviction. When the judgment of the law
is pronounced, and final action had, then attainder takes
place. The forfeiture, relating back to the commission
of the aet of treason, instantaneously takes place; in-
heritable blood ceases to connect the attainted with the
-past or future, and nothing remains for him in this
world but the fearful execution of the death sentence,
with its attendant horrors. 2. The remaining incident
of attainder of treason, is that of the corruption of
blood. It is the immediate consequence of the judg-
ment of attainder; and this corruption of the blood
proceeds both upward and downward, so that the
attainted person can neither inherit lands or other heredi-
taments from his ancestors, nor retain those already in
possession of, nor transmit them by descent to, any heir;
but the same escheat to the lord of the fee, subject to
the King’s superior right of forfeiture ; and he also ob-
struects all descents to posterity wherever they are
obliged to derive title through himto a remote aucestor.

§ 465. When sentence of death, the most terrible and
highest judgment known to the laws of England, is
pronounced, the immediate, inseparable consequences

1 4 Bl. Com., 381,
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from the common law is attainder. For when it is now
clear beyond all dispute that the criminal is no longer
fit to live upon the earth, but is to be exterminated as a
monster and a bane to human society, the law sets a
note of infamy upon him, puts him out of its protection,
and takes no further care of him, than barely to see him
executed. He is then called attaint; attinctus, stained
and biackened. He is no longer of any credit or repu-
tation; he cannot be a witness in any court; neither is
he capable of performing the functions of another man,
for by an anticipation of his punishment, he is already
dead in law. This is after judgment: for there is a great
difference between a man convicted, and attainted, though
they are frequently, through inaccuracy, eonfounded
together. After conviction only, a man is liable to none
of these disabilities, for there is still, in contemplation
of law, a possibility of innocence. Something may be
oftered in arrest of judgment: the indictment may be
erroneous, which will render his guilt uncertain, and
thereupon the present conviction may be quashed : he
may obtain a pardon, or be allowed the benefit of cler-
2y, both of which suppose some latent sparks of merit
which plead in extenuation of his fault. But when
jndgment is once pronounced, both law and fate conspire
to prove him completely guilty, and there is not the
remotest probability left of anything to be said in his
favor. Upon jndgment, thevefore, of death, and not
before, the attainder of a eriminal commences; or upon
such circumstances as are equivalent to judgment of
death; as judgment of outlawry on a eapital erime pro-
nounced for absconding or fleeing from justice which
tacitly confesses the guilt. For these reasons, either
upon judgment of outlawry, or of death for treason or
felony, a man is said to be attainted.

§ 466. It was in view of the law on the subject of
freason, as it then existed in England, that these
provisions of the constitution were framed. The con-
stitution not only confined the subjeet of treason to the
act of levying war against the nation, and in adhering
to its enemies, giving them aid and comfort; and fixed
upon the nature and quantity of evidence Whlch should
be indispensible to conviction; but it went further, to
abolish or make impossible those incidents of attainder
of treason already described. It gives to congress, in
the broadest terms, the power to declare the punishment

1 4 Bl. Com. 380, 381.
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of treason ; that is, congress may impose what penalty
it thinks proper to be inflicted upon the person of the
criminal, or upon his property ; but whatever is inflicted
upon him or his, must be a part of the penalty prescribed
by law ; aud shall not follow as the inevitable conse-
quence of the judgment by which he becomes attaint.
It is to be remembered, that the consequences of the
attainder are no part of the penalty denounced against
the eriminal. They follow inevitably, the condition in
whieh the criminal is placed in the eye of the law, as
soon as by the judgment of the court all possible hope
is extinguished, and the guilty one becomes attainted.
Then the blood is corrupted, connecting with neither the
past or the future. Then forfeiture takes place, because
there is in him nothing of manhood left to which it can
attach. He is without ancestor or heir; and what he
possessed at the time to which the attainder relates, goes
to the king by forfeiture. In this view the language of
the constitution is simple and appropriate; congress
shall have power to declare the punishment—aflix the
penalty—of treason; but no attainder of treason—that
is, no tainted condition of the criminal resulting from
the judgment of condemnation—shall work corruption
of blood or forfeiture, except during the life of the per-
son attainted.

467. There have been two classes of construection
placed upon the last clause of this provision, which
cause their advocates to arrive at very different results
as to the effect to be given toit. One party insists that
it is a limitation upon the penalty which congress is
empowered to denounce as the punishment for treason ;
that owing to this provision congress can not make an
absolute forfeiture of real estate to the government a
part of the penalty of the crime; but can extend its
effect only during the life of the traitor.! The other
party insist that it has no reference to the penalty which
congress is authorized to declare as the punishment for
treason ; that it refers only to the period during which
the party shall be liable to be attainted ; that is, the
attainder shall take place during the life of the person
attainted. There is a third view which seems to be more
in accordance with the legal meaning of the language
used, and the purpose the people had in view at the
time than either of the foregoing constructions, and it
excludes both of the others; that is, it aftirms that the
latter clause of this provision is neither a limitation upon
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the power of congress to declare the punishment of
treason, nor upon the time during whieh the person
shall be attainted ; but that it means, as its langunage
imports, that there can be a condition in the criminal
known as attainted ; produced, as in law, it only can be
produced, by pronouncing the judgmentof the law upon
the convicted felon; and that the incidents of that
attainder, corruption of blood and forfeiture can follow
as in England, but only during the life of the person
attainted. After death the attainder shall cease; that
is, the corruption of blood and forfeiture shall be at an
end, and as to all that come after him as heirs they may
take through him as though his blood had never been
corrupted. Rach of these constructions will be consid-
ered in their order, premising first, that no light is to be
obtained from the debates in the convention framing, or
the conventions adopting the constitution ; nor has the
Supreme Court of the United States yet put its con-
struction upon that clause.

§ 468. The theory that the clause under consideration
is a limitation npon the power of congress to declare
the punishment of treason is.objectionable for at least
two reasons. First, the language of the clause forbids
such construction. To suppose it to be a limitation
upon the power of congress to affix by law, the pen-
alty for treason, is to give to the word ¢ attainder” a
meaning and an office which has no warrant in any
former use. Attainder, as used in law, implies the
imparting of a state or condition tothe person by the
pronunciation of the sentence which the law denounces
upon the convicted felon or traitor. Attainted, implies
the state of the felon produced by the judgment, bereft
of civil life, of human sympathy and connections ; with-
out the protection of law, awaiting only to be executed.
Corruption of blood, and forfeiture are the immediate
and inseparable consequences of this attainted condition,
wrounght out by the condition itself. Hence the expres-
sion, ‘‘no attainder of treason shall work corruption of
blood or forfeiture except” for a limited time. The
penalty of the law enters in to make the judgment.
The judgment of the law produces the attainted eondi-
tion; and corruption of blood and forfeiture result from
that condition as an inseparable consequence. It would
therefore be a most unwarrantable interpretation of the
language used to make this clause a limitation upon the
power of Congress to declare the punishment for trea~

37
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son. Second, if the language used would admit of such
interpretation consistently with any former use of the
same, the provision would so limit the power of
Congress in denouncing the penalty, as to virtually
protect the property of the traitor from confiscation or
even use for any considerable length of time, unless the
government should preserve the life of the traitor for
the sake of keeping the use of his property. In all
governments the penalty of treason, that is, of that
species of treason which aims at the life of the state or
government, is death. And after conviction and sen-
tence, it is not usual to defer for a long time, the period
of execution. = If, then, the extent to which Congress
can subject the property of the traitor to forfeiture, is
limited to the period between sentence and execution,
the life estate, per autre vie—during the life of the felon
—would be of little value. Ordinarily, if justice shounld
be done by the speedy execution of the law, upon the
guilty, the tenant would have little time to raise and
gather his crops. The estate would commence at the
monent of judgment, and end on the day of execution.
Such eannot be the true construction of that clause.

§ 469, The theory that the clause under consideration
is a limitation upon the period during which it shall be
lawful to conviet, adjudge and attaint a traitor, is objec-
tionable for two reasons. First, because the structure of
the sentence must be distorted to adapt it to the expres-
sion of such idea or limitation. Had the authors of
that instrument intended to express such a limitation
they would probably have said, * but there shall be no
attainder of treason except during the life of the person
attainted, which shall work a corruption of blood, or for-
feiture.” But even under this form of sentence, or any
other form which can be given to it, except as it stands
in the constitution, the word attainder cannot be used
in its strictly legal sense, and sustain the hypothesis that
it is either a limitation upon the penalty for treason or
upon the time for trying the accused. A second objec-
tion to this interpretation or construction is, that the con-
stitution had before provided against the exercise of any
such authority to attaint a person after his death, so that
if such be its real meaning, this clause is without value.
Under the greatest latitude practiced in England, crea-
ting new treasons, passing bills of attainder, and ex post
Jaeto laws, it never happened that the courts of England
went through the formality of trying, convicting and
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denouncing the penalty of the law upon a dead person.
When the party denounced for treason or other felony
was dead, it required the omnipotent power of parlia-
ment to attaint him by bill: and therein is one of the
advantages, that they could deal with the dead as though
they were still living. But the constitution of the United
States had provided against proceedings after the death
of the accused, by the provision that “No bill of attain-
der or ex post facto law shall be passed.” Therefore it
was unnecessary to insert the clause under consideration,
if the end sought was to make impossible the attainting
of a person after his deatl.

The remaining theory, and the one which seems most
free from objection, is that which interprets this clause
to be a limitation upon the duration of the corruption
of blood and forfeiture incident to the condition of
attainder. The language implies that there is such a
condition as that of attainder of treason, and that such
condition has the power to work a corruption of blood and
Jorfeiture. In legal parlance, attainder is the immediate,
inseparable consequence of the judgment denouncing
the penalty of the law upon the convicted felon, whether
by parliament or court. In like parlance, corruption of
blood and forfeiture are the work or result of attainder,
and form no part of the penalty. Thus, again, the pen-
alty of the law enters into, and becomes the judgment
of the court, whether it extends to life, limb, liberty, or
property. The attainder resulted from this judgment,
and the corruption of blood and forfeiture, from the
attainder. This clause of the constitution, then, is to be
construed as meaning that no attainder of treason shall
work corruption of blood or forfeiture, except during the
life of the person attainted, that is, except for a limited
period, measured by the life of the felon. - Such being
the interpretation, congress has full power to denounce
what penalty it sees proper, as the punishment for trea-
son, extending to life, limb, liberty, or property. It can
do every thing except extend the period of corruption of
blood and forfeiture incident to the attainted condition
of the criminal. It can limit the forfeiture, or take
it away entirely; it can limit the effects of the ecor-
raption of blood, or remove it entirely. Under the
English system, the attainted felon is forever a broken
link, and can never be the means of connecting heir
with ancestor. Under the American constitution, this
broken link continues but a few days. If reaches only



202 GOVERNMENT.

from judgment to execution, when the corruption ceases,
by the termination of the attainted condition, and,
therefore, the forfeitures cease. It is not to be objected,
that the forfeiture amounts to nothing, if it continue no
longer than from judgment to execution. Congress has
authority to provide by penalty what shall constitute
the judgment against the traitor, and it need leave
nothing to be operated upon by forfeiture. According
to this construction, the full force and effect is given to
the language used ; the harshness and injustice of the
English law on the subject of treason is removed. Con-
gress has full power to declare, without limitation, the
punishment of treason, and most clearly the end in-
tended by this clause is fully secured. By this con-
struction, the traitor, convicted and sentenced to death,
becomes attainted, and his attainder works corruption
of blood and forfeiture, not forever, but for a limited
period, during the life of the felon. That is, while liv-
ing, the traitor, under sentence of death, is a broken
link ; he is stained and blackened by his ascertained
crime, and is diseconnected with ancestor or heir, cut off
from human sympathy, from human aid, from credit,
reputation, capacity, and, in anticipation of punishment,
in law, already dead.

« No capitation or other direct tax shall be laid, unless
in proportion to the census or enumeration, hereinbefore
directed to be taken.” The part of the constitution
here referred to is the third clause of the second section
of the fifth article, which provides that representatives
and direct taxes shall be apportioned among the several
States in the Union, according to their respective num-
bers. It also provides the means and manner in which
such numbers shall be ascertained. This subject was
considered in the tenth chapter! of this treatise, to which
reference is made.

§ 472. No tax or duty shall be laid on articles exported
from any state. No preference shall be given, by any
regulation of commerce or revenue, to the ports of one
state over those of another; nor shall vessels bound to
or from, one state be obliged to enter, clear, or pay
duties in another. The object of this prohibition is to
avoid as far as possible, in equality of burdens imposed
by the general government upon the people of the dif-
ferent states. It was the purpose of those instituting
the general government to treat with impartiality the

1 Ante, p. 171, 3 337 et seq.
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people of the nation without respect to the particular
states in which they chanced to reside. The constitu-
tion commits the subject of regulating commerce to
congress; under which general power they have the
sovereign authority of the nation, to be exercised accord-
ing to their discretion. Without some restrictions
imposed upon the exercise of this power, they can do
what sovereignty itself could do, in its exercise: for the
terms of the grant are absolute and unqualified, giving
the regulation and control of commercial intercourse to
congress. To guard against such an exercise of this
power as would operate oppressively upon particular
states, this provision was inserted, prohibiting the levy-
ing of an export duty upon articles exported from any
state. This prohibition has been understood generally
as excluding from congress, authority to levy export
duties; in-as-much as all exports are from the several
states. If congress were allowed to lay an export duty
from any one state, it might unreasonably injure or per-
haps destroy the staple productions or common articles
of that state. Thus, some of the states have nothing
but agricultural products for exportation; others have
manufacturing products; others still, derive their re-
sources mainly from the fisheries. Now a duty laid on
any of these classes of exports would operate unequally
upon the people of the different states living by such
diverse pursuits. Such is the character and extent of
the constitutional objection to the authority of congress
to levy export duties. It rests upon the hypothesis that
the state, as a political institution, has a corporate and
vested interest in the products of the industry of the peo-
ple residing within its territorial limits, and that, therefore
it shonld be provided for, by guarding against all possi-
ble encroachmments by the nation upon its corporate and
vested rights and interests. The language of this pro-
hibition does not necessarily extend beyond denying to
congress authority to levy export duties upon the pre-
ducts of a particular state: that is, forbidding congress
in the levying of duties, to regard state lives. But if
the prohibition is to be extended to the exclusion of all
power in congress to levy export duties by reason of
the inequality of the operation of any law which conld
be made, then the same reason would be applicable to the
levying of import duties: for while it would be true that
the inhabitants of the several states are generally
engaged in different pursuits, and produce for market
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different articles; it is also true, that the inhabitants of
the several states generally import different articles for
home consumption; and investigation will show nearly
as great a diversity in the local character of imports, as
there is in the local character of exports. But beside
this, the local character of exports or imports is not at
all determined by state lines. Whether a locality shall
engage in any particular enterprise as that of agricul-
ture, manufactures, mining, fishing or commerce, does
not depend upon state lines; and there exists no reason
why the particular prohibition under consideration
should be construed as intended to avoid inequality of
burden by prohibiting duties upon exports, in any other
sense than that the exports from a particular state
should not be made the subject of a local export duty.
In other words, the spirit of the entire clause is, that
in the regulation of commerce, congress shall pay no
heed to state lines; but shall so exercise its powers
that they shall operate equally upon all citizens, in
the same manner as though the political division known
as states, did not exist. : '

§ 473. As ahistorical fact the convention which pre-
pared the draft of the constitution, intended by this
clause to deny to congress the power to lay export duties.
This is very clearly manifested in their discussions upon
that subject. This prohibition was insisted upon as a
protection to the staple states, as they were called.
Thus, General Pinckney was alarmed at the remarks of
Gouverneur Morris, who had spoken of laying taxes on
exports, because South Carolina had, in asingle year,
exported to the amount of £600,000 sterling, all of which
were the fruits of the labor of her blacks.! Again Mr.
Pinckney reminded the convention that if the committee
should fail to insert some security to the Southern States
against an emancipation of slaves, and taxes on exports,
he should be bound in duty to vote against their report?
Again Mr. Mason urged the necessity of connecting
with the power of laying taxes, the prohibition, that no
tax should be laid on exports. He hoped the North-
ern States did not intend to deny to the Southern, this
security.? Mr. Elsworth claimed there were solid reasons
against congress laying taxes on exports. First, it
would discourage industry, as taxes on imports would
discourage luxury. Second, the produce of different

;%adisosrg_’s Debates in Congress, 302 ; 5 Elliott’s Debates by Lippencott, 1866.
2 1d,, p. 857,
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states is such as to prevent uniformity in such taxes
Third, the taxing of exports would engender incurable
jealousies.! On the other hand, Mr. King objected to
the position in which the general government would be
placed by not allowing it to prohibit the importation of
slaves, or to tax exports. He inquired, *is this reasona-
ble? what are the great objects of the general system ?"*
First, defense against foreign invasion; secondly,
against internal sedition. Shall all the states then be
bound to defend each, and shall each be at liberty to
introduce a weakness which will render defense more dif-
ficult? Shall one part of the United States be bound to
defend another part, and that other part be at liberty,
not only to increase its own danger, but to withhold the
compensation for the burden ? If slaves are to be impor-
ted shall not the effects produced by their labor supply
a revenue the better to enable the general govern-
ment to defend their masters? There was no such
inequality and unreasonableness in all this — that the
people of the northern states couldnever be reconciled
to it ; — no candid man could undertake to justify it to
them.? The clause as it now stands in the constitution,
was the result of the diseussion and compromises of the
convention ; and it cannot well be questioned that they
intended so to frame the draft of this prohibition, as to
deprive congress of the power to tax exports. But here
arises a more serious question. The intention of the
Jramers of the constitution has nothing to do with the

legal interpretation of the instrument itself. It can-
not give a meaning to it differing from the matural
import of the language used. It is not a question, what
were the views of those who made the draft of the instru-
ment but what were the views of those who ordained it.
If the language used by them be such as to render it nec-
essary to resort to interpretation, then resort may be
bad to such principles of interpretation as well estab-
lished rules will permit; but in no case can the motives
and purposes of those who prepared the draft of the in-
strument be inquired into, with the view of ascertaining
the intention of another body who adopted it. If the
expression, ‘“ no tax or duty shall be laid on articles ex-
ported from any state,” require an interpretation other
than that which the natural import of the language
used implies, then a resort to the established rules of
interpretation is required ; and no one is authorized to

1 Madison’s Debates in Congress, p. 454 2 Id., p. 3L
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depart from such rules ; because all instruments are con-
structed with the view of disclosing the intention of
the parties to the same, as it shall appear when inter-
preted according to such rules. The first principle of
construetion requires that the words used shall be
understood according to their usual and most known
signification. If the meaning is still dubious, then resort
to the context shall next be had, by which is included an
examination of the preamble ; or of other acts passed
by the same legislature ; as statutes in pari materia are
to be construed in reference to each other. If the mean-
ing is still uncertain, then reference to the subject
matter is next in order ; and the meaning still remaining
doubtful, the last resort is to the reason and spirit of the
law; or the motive which led the legislature to enact
it.t Tried by any or all of these modes of ascertaining
the legal meaning of the above clause, and there is but
one conclusion ; and that is, that in the exercise of its
power over commerce, and in the regulation thereof,
congress should pay no heed to state lines, but should
80 exercise its powers, that they should operate equally
upon all citizens, in the same manner as they would if
the political division known as states, did not exist.
It congress cannot levy export duties without violating
this principle, then it is prohibited from doing so.

§ 474. The rewaining portion of the fifth clause of
~ the ninth section has the same end in view, to wit: that

congress, in the exercise of its power to regulate com-
merce, should act upon the hypothesis that all are
members of one government, and that there is but one
authority in that respect to be obeyed. Thus, ‘“no prefer-
ence shall be given by any regulation of commerce or
revenue to the ports of one state over those of another;
nor shall vessels bound to or from one state be obliged
to enter, clear, or pay duties in another.” The effect
of this prohibition is, that congress, as the national
legislature, shall make no law touching the subject of
regulating commerce, which shall not apply with equal
force to all parts of the nation; that is, its laws regu-
lating commerce shall be general, and not local. That
when a ship has entered, cleared, or paid duties in any
port of the United States, it has discharged its duty,
in that respect, to the government, and shall not be
required to do it again, because it may be bound to or
from any other state.

i 1 Bl Com., 59, 60; ante p. 128 and notes.
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§ 475. ¢ No money shall be drawn from the treasury
but in consequence of appropriations made by law;
and a regular statement and account of the receipts and
expenditures of all public money shall be published from
time to time.” The object of this provision is to bring
under the inspection and authority of congress all
expenditures of money by the nation, or for and on
its behalf. The provision requiring an exhibit of the
receipts and expenditures of all public money from time
to time, is designed as a sure means of enlightening
the public; that they may, through their representa-
tives, know what appropriations are required; and the
means on hand by which such requirements are to be
met. That is, this provision is based upon the hypothe-
sis that the law-making power is in the hands of the
people; and that all payments of money shall be by
their authority ; and that they shall have the meauns of
correct information, that they may act understandingly
. upon that subject.

§ 476. «No title of nobility shall be granted by the
Uuited States.” That is, the general government has
no authority to create classes or class distinctions among
the people ;—that all its laws shall be enacted upon the
hypothesis that all men are created equal, and are
equally entitled at the hands of their government ;—
that government is an institution of the people, created
for the sole and only purpose of administering their
authority, to the end that each and all may be secure in
the enjoyment of civil liberty; and that equal and
exact justice may be administered to all; and that those
who are intrusted with the administration of the public
authority, may not be influenced to betray their trust, or
to administer under a foreign influence, all persons
holding an office of profit or trust under the general
government, are prohibited from accepting any present,
emolument, office or title of any kind whatever from
any king, prinee, or foreign state, without the consent
of congress.!

t Const. U. 8,, art. 1, 39, cl. 7.
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CHAPTER XYV.

OF THE STATES AS POLITICAL ORGANIZATIONS —THEIR
OFFICE, DUTIES AND POWERS.

§ 477. AccorpiNG to the American theory, govern-
ment has no original authority. It is an institution of
the people, designed only as an instrument of adminis-
tration ; and all the power it possesses and can properly
exercise, is a mere trust for the common good. Govern-
ment is imposed upon society by the law of necessity.
Thus, the public authority must be applied to the regu-
lation and control of the public acts of the individual
members of society; and also to the regulation and
control of their private conduct, so far as it affects the
legal rights of others. But this can be done only
through the instromentality of a political organization,
created for the purpose of exercising such public author-
ity, and duly authorized to exercise it. Such political
body becomes a corporation, or an artificial person, hav-
ing the qualities and attributes, in law, of a person, with
an understanding, will and power, to be exercised within
the limits of the authority conferred, called its jurisdic-
tion; and for the purposes for which it was created and
endowed, called its administration. Thus, government
proper is a creature of the public authority. It is an
instrument of administration, by which alone the public
authority is to be made known ; or by means of which,
during its continuance, the public authority is to be
represented. In treating of government, it is necessary
to remember that it possesses powers to be exercised ;
but that all such powers are trusts, and can be exercised
only in accordance with the authority given, and for
the purposes for which the powers were given. Thus, the
general and state governments are mere instruments of
administration, each intrusted with the exercise of cer-
tain powers, over certain subjects or classes of subjects,
for specific purposes. In either case, the authority by
which they administer, as well as the authority adminis-
tered, by them or either of them, is the authority of the
public or nation, and not the. authority of the govern-
ment or institation.

§ 478. The government, whether of the state or of
the nation, is a body corporate and politic, created
by the people, to be intrusted with the exercise of their
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authority over matters committed by them to its juris-
diction. Its corporate governmental character consists
of offices, to which certain powers and duties are inci-
dent ; authorizing the incumbent to exercise those
powers, and requiring him to perform those duties, in
the manner preseribed, and for the purposes for which
the offices were created. And it is to be remembered
that the rights possessed, the duties enjoined, and the
powers conferred, pertain to the office alone; and
the incumbent is the instrument designated to adminis-
ter the office, and for the purpose for which it was
created. It is also to be remembered that there is but
one source of authority, and hence but one authority,
to be administered by the government. All govern-
mental authority must be rooted and grounded in
sovereignty ; that is, it must have its basis in preroga-
tive, whether that be found in the monarch or in the
people. In all forms of government the absolute right
to command obedience must be found somewhere ; and
wherever that is found, there is prerogative—there is
sovereignty. Therefore, under all forms of government,
and in all gradations of authority, that power only
which comes from sovereignty expressly or by implica-
tion, has the right to command obedience—has authority
to govern. Sovereignty may delegate powers of admin-
istration, and distribute administrative rights through
many gradations of office, from the national to the
municipal government, or even to the family; and it
may map out the subjeets of jurisdiction, and the limita-
tions of authority to each particular gradation, but it
does not by so doing, divide itself, or create diverse
sovereignties. There is present in every subordinate
jurisdiction the same authority to administer, and the
same anthority to be administered ; and that is the sov-
ereignty which created the jurisdiction and authorized
administration therein. The authority of the humblest
magistrate in the discharge of his official duties, is as
absolute as the authority of the king. Belonging to an
inferior jurisdiction, his action may be subject to review
by a superior jurisdiction. But until reviewed and
reversed, it has all the authority committed by sover-
eignty to that jurisdiction ; that is, it has the authority
of sovereignty itself in what is officially done within
the assigned jurisdiction.

§ 479. Sovereignty is essential to the establishment
and maintenance of government, whatever may be the
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form of its administration. It is as essential to a demo-
cratic as to a monarchical government. There must be
an ultimate authority ; an authority from which there is
no appeal; an authority to command in the last resort;
subject to no legal restriction—to no authoritive stay.
This sovereignty, as the fountain from which all govern-
mental authority proceeds, can have no superior—can
have no equals within its sphere of authority. It must
be prerogative and alone. Every independent nation
must, from necessity, possess this sovereignty— this
prerogative power—as an essential attribute of its
existence. As a nation, it cannot be inferior in author-
ity to any other ; and within its limits, it can have no
equals. The people of the United States as a nation
possess this absolute sovereignty ; and there is no politi-
cal power on earth to question the nation’s sovereign
authority to govern itself in such a manner as pleases it.
But this sovereignty pertains to the people as constitu-
ent elements of the nation, in their original character as
members of the national society; and it necessarily
includes all governmental authority within the limits of
the nation. For there cannot be two independent sover-
eignties within the same limits, having jurisdiction over
the same territory and people. The right of command-
ing in the last resort can come from but one source, and
be exercised by but one authority, within the nation.
The people of the United States constituting but one
nation, possess this absolute sovereignty to be exercised
in such a manner, and in respect to such subjects as
they, in their pleasure, ordain and determine; and no
other governmental authority can exist or be adminis-
tered within the nation, except that which comes,
expressly or by implication, from the national fountain.
The principles of democracy are seen in the source, and
in the administration, of governmental authority. In
the source, by ascribing to the people in their largest
eivil association, sovereignty. In the administration of
this authority, by committing to those only who are to
be affected by it, the rights of administration. Thus,
in respeet to all matters pertaining to the common
defense and the general welfare of the nation, the
administration of the public authority is committed to
the nation. In respect to all matters pertaining to local
and domestic interests alone, the administration of the
public authority is committed to the people of the state.
In respect to all matters pertaining to the interests



OF THE STATES. 301

of the municipality, the administration of the public
authority is committed to the municipality. The prin-
ciple to be noticed is this: there is but one source of
this governmental authority, by whomsoever and in
whatsoever department administered. And the right to
administer this authority, like all other political rights,
is conferred by the same sovereignty. The rights of
administration, in their origin, must have the same
source as sovereignty itself. That is, the authority to
govern may determine by whom its authority shall be
administered ; at least, it has the rightful authority to
determine by whom it shall be administered. Thus, if
any particular class of people are disqualified from the
exercise of that patriotism, that judgment and dis-
-cretion which is essential to the character of one quali-
fied to administer the public authority, such class may
be excluded from the exercise of such powers. The
very necessity which calls for the existence and main-
tenance of government, demands the exercise of proper
authority to determine by whom the public authority
shall be administered. The right to determine by whom
governmental authority shall be exercised, pertains to
sovereignty alone.

§ 480. The administration of governmental authority
through the instrumentality of the general and state
governments, furnishes ample illustration of the oNE
SOURCE of authority in the sovereignty of the nation;
and of the DIVERS MODES of administering that author-
ity, through the instrumentality of these several eor-
porate institutions, called the general, and the state
governments. In the institution of the national govern-
ment, the people of the United States, as members of
the civil society constituting the one nation, exercised
their inherent authority to establish for themselves such
an agency or government for executing their authority

as they thought proper. In the exercise of this author-

ity, they acted in virtue of their powers as men and not

as members of any organized government or society. 3

They occupied a plane above political constitutions, and
exercised the authority which makes constitutions
and founds governments. They exercised the preroga~
tive authority to say, that a national or general govern-
ment should be instituted for certain purposes; and
should have authority to exercise full powers over a
certain class of subjects. They determined that for cer-
tain purposes, the existing state governments should be

,{”._,
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continued ; and should be intrusted with the exercise
of the public authority over such local and domestic
matters as pertained to their local and domestic inter-
ests; and as were not, by them, committed to the
jurisdiction of the general government. But in deter-
mining the limits of- the general and of the local juris-
diction of these governments, the people consulted their
own pleasure and judgment, and exercised their inherent
authority ; and they defined the several jurisdictions of
these governments in virtue of their sovereignty alone.
They took from the states, and conferred upon the gen-
eral government, the right to exercise authority over
such classes of subjects as, in their opinion, the safety
and welfare of the people required them to do. And in
the constitution which they then ordained and estab-
lished, they provided for amendments thereof, to be
made in such a manner as to assert in the most unquali-
fied form the sovereign authority of the nation to take
from the states, whenever it should be the pleasure of the
nation to do so, all adwinistrative authority whatever.
Thus, congress, whenever two-thirds shall concur in the
measure, can propose amendments to the constitution,
which become valid to all intents and purposes as parts
of the same whenever ratified by the legislatures of
three-fourths of the states; or by conventions therein,
as congress shall determine. In this way, any state
may be deprived by national authority of all adminis-
trative rights without the consent of its people ; because
the authority to do so is in the nation, and there is no
authority in its particular government or people to
forbid it. This illustration is sufficient of itself to dem-
onstrate the subordination of state administration to
the authority of the nation. It is no answer to this
view to affirm that the people of the several states
would never consent to such amendments of the
national constitution as would deprive them of state
adininistration. The people of the several states are
_eitizens of the United States, and, as such members of
the nation, they have authority to assent to such
amendments; and that sustains the position that the
‘authority is in the nation, and may be exercised when-
ever they think proper.

§ 481. The questions of governmental administration
belong to the sovereignty. The authority to institute a
government, ean determine by whom that government
shall be administered, and those who are intrusted with
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the powers of such administration, exercise them in
virtue of the authority conferred upon them by the
sovereignty, and not in virtue of any inherent right in
themselves. Thus, the questions pertaining to the
administration of the general government were deter-
mined by the sovereignty which instituted that govern-
ment. All questions as to what powers should be
committed to the general government; what should
be the structure of that government; in what manner
and by whom it should be administered; how the
officers thereof should be selected ; who should be
authorized to participate in the selection of the same;
what should be their duties, powers and responsibilities,
were determined by the authority which instituted the
general government ; and the same authority can revise,
modify or abolish the whole or any part thereof at
pleasure. The authority which took from the states,
both as political institutions and as people, any part of
the subjects of their jurisdiction, and placed the same
under the jurisdiction of the general government, conld,
had it so pleased, have taken every subject from state
jurisdiction and have abolished state administration
entirely. That they did not do it, was a question of
expediency, and not of authority. The absolute author-
ity of the inherent sovereignty of the nation underlies
all other civil authority in the United States, both as to
the powers to be administered, and the authority by
which they are to be administered. If the states, as
political organizations, are allowed to participate in any
degree in the administration of the general government,
it is in virtue of the authority conferred by the consti-
tution of the United States, and not in virtue of any
authority inherent in them. Thus, the state legislatures
may apportion among the citizens of their respective
jurisdietions, the districts from which their members to
to the house of representatives in congress shall be
elected ; but they can do it only in virtue of the author-
ity conferred by the constitution, and that privilege is
liable to be taken from them, at the pleasure of congress.
The state legislatures can elect, each two senators to
represent them in the United States senate; but they
do so because authorized by the national constitution.
The same authority which authorized the legislature to
select these. senators, could have given the authority
to the people at large; or could have withheld it alto-
gether. The same is true of all power conferred upon
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the states to participate in the national administration.

{ That power has its authority in national, not state sov-

E)ereignty, and is to be exercised as a right or privilege

{ conferred, not as a right or privilege inherent in the

1 state; and it is to be exercised as a trust, and not as

1 possessed in the right of him or it which administers.

é § 482. The people, in the exercise of their inherent
sovereignty in the institution and endowment of the
general government, recognized the continued existence
and use of state governments as instruments of internal
administration ; but they recognized them as subordi-
nated to the authority of the nation; and they used
them only as thus subordinated. They parceled out the
subjects of administration between the general and
state governments, by enumerating what should belong
to the general, and deelaring that the rest should remain
with the state administrations. Thus, the states then
existing virtually took their future or continued exist-
ence and authority at the hands of the nation; and they
became instruments of internal administration of such
powers as were assigned to them by national sover-
eignty ; and they now