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104 STATE CITIZENSHIP - [392

cient to entitle a foreign corporation to the protection of this
part of the Fourteenth Amendment.*

Foreign corporations are also protected to some extent
against discriminatory legislation in that the obligation of
contracts entered into by them with a State cannot be im-
paired by subsequent action on the part of the State. Thus,
where a state statute provided that foreign corporations
after entering the State should be subject to all the liabili-
ties of domestic corporations, this was tantamount to saying
that they should be subjected to the same liabilities as do-
mestic corporations; and such a statute would constitute a
contract on the part of the State that the same treatment
should be accorded to both classes as long as a foreign cor-
poration which had availed itself of the right to enter under
it should have the right to continue in the State as a cor-
poration. A subsequent statute would be invalid and un-
enforceable, therefore, which differentiated between the two
classes of corporations by imposing heavier liabilities upon
the foreign than upon the domestic.’®

14 Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 58 L. ed. 127,
34 Sup. Ct. Rep. 15.

15 American Smelting Co. v. Colorado, 204 U. S. 103, 51 L. ed.
393, 27 Sup. Ct. Rep. 108, See also Chicago, Rock Island, and Pa-
cific R. Co. v. Ludwig, 156 Fed. 152, affirmed in 216 U. S. 146.
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CHAPTER VII
CONCLUSION

In the chapter on the general scope of the Comity Clause
it was pointed out.that the privileges and immunities com-
monly spoken of as secured by the Constitution to the
citizens of the several States are, as a matter of fact, in
no way guaranteed by any provision of that instrument;
that fhe utmost that can be said in this connection is that
no State may grant those privileges and immunities to its
own citizens and refuse them to those of other States.
Properly speaking, therefore, there exists only one privi-
lege or immunity of which it can be said that it may be de-
manded as of right by the citizens of every State in the
Union. That one is equality of treatment, freedom from
discriminating legislation.y That this is so is far from
being clearly recognized or stated by the courts, even at the
present time.

It is true that in practically all cases dealing with this
general subject it is recognized that discriminating legisla-
tion by a State in favor of its own citizens and adverse to
those of other States is forbidden by virtue of the Comity
Clause. At the same time, however, the language of Judge
Washington in Corfield v. Coryell is again and again cited
with approval and set up as the authority upon which some
state statute is adjudged constitutional or unconstitutional.
The list of privileges and immunities given in that case is,
in the first place, purely obiter, since the sole point at issue
was with respect to the right of a State to reserve the
privilege of fishery in its public waters to its own citizens.
But, disregarding this fact, the language of Judge Washing-
ton is absolutely incompatible with the settled construction
of the clause in question; namely, that the utmost that a
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106 STATE CITIZENSHIP (394

citizen of any State can claim by it is as favorable treatment
in any other State as is accorded by the latter to its own
citizens.

This incompatibility is the necessary result of the basic
idea of the whole decision in Corfield v. Coryell. This rests
upon the idea that every person has vested in him certain
natural rights, which attach of themselves, with no need
for any further justification. The State itself has as one
of the primary purposes for its organization the securing of
these natural rights as against the attempts of other men to
deprive the holder of their exercise; for in a state of nature,
in which each man is without restraint, there would be no
way in which to preserve to every individual those natural
rights which he should properly enjoy. Since a primary
object of the social body known as the State is to protect its
members in the free exercise of these fundamental rights,
such rights are to be regarded as inherent in the idea of
~ citizenship. No State may properly deny them to its own
citizens. Therefore, in Judge Washington’s opinion, a con-
stitutional provision that the citizens of each State should
be entitled to all privileges and immunities of citizens in
the several States, meant simply an extension of the prin-
ciple that no State could deny to its own citizens these
fundamental principles so as to include the citizens of the
other States of the Union. In its final analysis, then, the
language i Corfield v. Coryell means that there are certain
definite rights “ which belong of right to the citizens of all
free governments,” and which may “be all comprehended
under the following heads: the enjoyment of life and
liberty, with the right to acquire and possess property of
every kind, and to pursue and obtain happiness and safety.”
These rights each State must extend to its own citizens and,
by virtue of the Comity Clause, to the citizens of other
States. Beyond these there would necessarily be no rights
which a citizen of one State could claim in another.

It is evident that there is nothing in common between this
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idea of a number of defined rights which are absolutely
secured to citizens of each State in every other State, and
the idea that the most the citizens of one State can claim
in another is the same treatment as that State affords its
own citizens, except with regard to the exercise of public
rights and in so far as the safety and the welfare of the
citizens of the State demand police legislation to the con-
trary. As it happens, the private rights with regard to
which the citizens of each State may demand a freedom
from discriminatory legislation, and the  fundamental”
rights spoken of by Judge Washington, are largely identical.

Probably it is for this reason that the courts of the present
day still cite the case of Corfield v. Coryell so frequently
with approval. Nevertheless there is an essential differ-
ence between them; for if these rights are conceived of as
fundamental, they are absolutely guaranteed, while accord-
ing to the correct view they are secured only in so far as
they are granted by each State to its own citizens. Accord-
ing to the proper interpretation of Corfield v. Coryell, no
State may deny these rights to its own citizens, and conse-
quently no State may deny them to citizens of other States;
according to the accepted construction of the Comity
Clause, any State may deny them to its own citizens, and,
if it does so, may deny them to citizens of other States.
Such differing conclusions cannot be harmonized; and yet,
as far as is known, no court has commented upon the in-
compatibility between them. The often-quoted definition
of the privileges and immunities of citizens of the several
States given in Corfield v. Coryell is most misleading, and
has been practically overruled by the decisions which are
based upon a proper interpretation of the clause.

r A very necessary result of the older doctrine of funda-
mental rights would have been to render identical the
privileges and immunities of citizens of the several States
and the privileges and immunities of citizens of the United
States, with the consequent subjection of every act of any
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State to the legislative discretion and judicial review of the
Federal Government.p It is true that in the Slaughterhouse
Cases, Justice Miller cites Corfield v. Coryell with approval,
and says that the rights secured to the citizens of the several
States are the fundamental rights of citizenship, embracing
nearly every civil right known to man. But he also says
expressly that the Comity Clause declares no more than that
each State must grant such privileges to citizens of other
States as it grants to its own citizens. He thus falls into
the same error of confusion as has just been described.

In the dissenting opinions of Justices Field and Bradley
there is, on this point at any rate, a much more logical
argument ; and, granting the correctness of their premises,
the conclusions which they draw would necessarily follow
and should have prevailed. They except as correct the
definition in Corfield v. Coryell by which the privileges and
immunities of citizens of the several States are to be re-
garded as the fundamental privileges inherent in citizen-
ship in all free countries. Now if it be admitted that there
are certain inherent rights of citizenship which belong as
such to the citizens of all free countries, then these must
necessarily attach to citizens of the United States, for the
United States is undoubtedly a free country in this sense.
Also these rights are the same for the citizens of every free
country, since they are those natural rights for the protec-
tion of which the State is established. Therefore, argued
the dissenting justices, there can be no difference between
the privileges and immunities of citizens of a State and
those of citizens of the United States. This line of reason-
ing is perfectly logical, but it rests entirely on the idea that
there are these fundamental rights of citizenship, such as
are described in Corfield v. Coryell. The fact that the de-
cision of the majority of the Court was opposed to the con-
clusion drawn necessarily negatives the soundness of the
premises upon which this is based. And the fact that it is
no longer an open question as to the distinction between the
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privileges and immunitles of state and federal citizenship,
must have as a direct consequence the result that the idea of
fundamental, inherent, natural rights is abandoned; and
that the whole basis of Judge Washington’s definition of
the privileges and immunities of citizens of a State can
no lpnger be regarded as valid.

['It cannot be. too strongly emphasized, in dealing with this
clause of the Constitution, that its whole purpose and its
only effect are to prevent discrimination by one State
against thé citizens of another. To leave each State with
the power to visit all but its own citizens with the disabili-
ties of alienage would be to render any idea of an effective
Union and a feeling of community of interests among the
citizens of the United States an utter impossibility.§ Such
discrimination was in part provided against by entrusting
the Federal Government with the exclusive power to enact
regulations of interstate commerce, except such as are local
in their character and do not demand a uniformity through-
out the country. It was early held by the courts that
discrimination by a State against the right of citizens of
other States to import goods and sell them, or in any way
against the products of other States, constituted a regula-
tion of interstate commerce which the States were without
power to enact. The part of the Fourteenth Amendment
prohibiting the denial by any State of the equal protection
of the laws to any person within its jurisdiction, is also a
provision operating in a field similar to, though more in-
clusive than, that of the Comity Clause. But the latter, by
its express denial of the right of any State to make citizen-
ship alone a basis of discrimination, is still a most valuable
aid in preserving the feeling of nationality which is essen-
tial to the preservation of this country as a united whole.
It is for this reason that in another chapter it has been
argued that the police power of the States should be re-
stricted to a narrow field when residence or non-residence
is made the occasion for its exercise. If the States should
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be regarded as capable of passing laws discriminating
against citizens of other States in cases other than where
the fact of this difference in citizenship constitutes a posi-
tive danger to their people, then the wide extent to which
such power could go would in large measure destray the
efficacy of the Comity Clause entirely, and might easily
lead to retaliation upon the part of other States. There
would almost certainly ensue a pitting of locality against
locality such as would result in the bitterness of feeling and
the jealousy between the States which the Comity Clause
was primarily intended to prevent. It is believed that such
a state of affairs is still guarded against by this provision
of the Constitution ; that today, as at the time of the found-
ing of this government, this clause may be esteemed “the
basis of the Union.”
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carried over from

W09

Hamilton, Alexander, 9.
Harlan, Justice, 34, 50.

Immunities, meaning of, 10, 16.
Indian reservations, and the
Comity Clause, 29.

Journal of the Constitutional
Convention, 14.

Law, right to practice, go-g2.



120

License fees, required of ped-
dlers and drummers, 44-45.

Liquor, intoxicating, right to
sell, 82-8s.

McKenna, Justice, s0.
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Montesquieu, comment on pro-
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8s ff.
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taxes on, 38-40; import and
export of, 40-42; limitation on
import and export of, 42-43;
use of State property, 69 ff.

Proprietary interests, 69 ff.; in
fish and oysters, 69-74; in
game birds, 74-76; in water,
76; in animals ferae naturae,
77; in gas and oil, 77-78.

Quarantine, power to exclude
citizens through, 81

Richard IIL, 12.
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tions on right to sue, 54 ff.; to
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erty, 69 ff.; to sell liquor, 82—
85; to practice certain profes-
sions, 85 ff.; object of State is
to protect natural rights, 106;
difference between private and
fundamental, 107.

Shaw, Chief Justice, 72.

Shiras, Judge, 83.

Slaves, in New York, 42.

Statute of Limitations, 54.

Statutes of Henry VIII, 12.

Stock, bonds, etc., sale of, 93-94.

Substantive rights, protection
of, 48 ff.

Swayne, Justice, 28 (note), or1.

Taney, Chief Justice, 25, 41
(note).

Taxes, on property, 38-40; on
drummers and peddlers, 44~
45; paid by foreign corpora-
tions, 102-103.

Territories, citizens of, not
within provisions of Comity
Clause, 29.

Waite, Chief Justice, 51, 64, 72.
Washington, Judge, 19, 26, 3I,
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White, Justice, so, 75, 77, 103
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The West Florida Controversy
of 1798-1813

A Study in American Diplomacy

By ISAAC JOSLIN COX

Associate Professor of History, University of Cineinnati
710 Pages. 12mo. $3.00.

This volume has just been published in the series of the Albert
Shaw Lectures on Diplomatic History. It is based on lectures de-
livered in the Johns Hopkins University in 1912, and later revised
for publication. The subject involves one of the most intricate prob-
lems in American history, and Professor Cox has spared no pains
in pearching for new sources of information. He has not only
availed himself of the collections in Washington and of the
material in the Department of Archives and History at Jackson,
Mississippi, but he has personally searched the Archives at Seville
and Madrid.

The volume deals with the secret intrigues of statesmen and
diplomats in the capitals of America and Europe on the one hand,
and with the aggressive, irresponsible movements of impatient
frontiersmen on the other. Professor Cox thinks that the sturdy
pioneers of the Southwest outstripped the diplomats, and that
their deeds were the decisive factors in the settlement of the long
and bitter controversy that was waged over West Florida.
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