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Preface to the Second Edition

In the preparation of the Second Edition of Burks Pleading
and Practice I have followed the plan of the original work.
Judge Burks’ official position as a judge of the Supreme Court
of Appeals of Virginia precluded him from taking any part
either in the preparation of the manuscript or in its review, hence
sole responsibility is assumed by me. Innumerable changes and
additions have been made, suggested mainly by the changes in
our statute law since 1912 and by decisions since that year, hut
the text of the First Edition has not been disturbed except in
cases where changes seemed to be necessary or desirable. The
index is entirely new.

Part II of this edition, as of the first, consists of Stephen’s
Rules of Pleading taken from the FEighth American Edition.
Sections 451 and 452 and pages 1032-1039 are taken from the
notes of that edition, which were the author’s text in an earlier
edition. In the First Edition of the present work, as stated in
the preface thereto, Judge Burks eliminated matter that was
antiquated or not adapted to modern use, and wherever modern
illustrations of the rules could be found he either substituted
them for the illustrations given by Stephen or gave them as
additional illustrations, the omissions from the text being indi-
cated by stars and the new matter by brackets. The only
changes of consequence that I have made in Part II consist of
the insertion of some new notes and the enlargement of some
of the old notes. .

To the publishers, Surber-Arundale Company, Incorporated,
who have ever been ready to co-operate with me in matters re-
lating to the printing of this edition, and whose efficiency and
particular interest in the work made the burden of proof-reading
unusually light, I wish to express my personal thanks and ap-
preciation.

As a member of the last law class at Washington and Lee
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University taught by Judge Burks during his long and distin-
guished service as dean of the law school of that university,
and as one who, for five years, was closely associated with him
in his work as a revisor of the Code of 1919, I cannot
refrain from saying that, for the inspiration received from him
as teacher and man, I owe a debt impossible to discharge.

. C. H. MORRISSETT.
Richmond, Va., "
December 1, 1920.




Preface to the First Edition

The first four hundred and twenty-four pages of this book were
printed in the fall of 1911, hence no reference could be made
therein to the Acts of Assembly of 1912. A separate table of
these acts, so far as they affect the text, is given on p. xxxi. The
residue of the book, however, contains the changes made by said
acts. No attempt has been made to cite all of the Virginia cases,
except in a few of the chapters, but it is believed that the cita-
tions given are sufficient to put the intelligent reader on the track
of the authorities. Frequent reference has been made to the en-
cyclopedias and to monographic notes containing collections of
cases where it was deemed desirable to give a fuller citation of
authorities than could be given in the notes to the text. Part II
of the book consists of Stephen’s Rules of Pleading, taken from
the Eighth American Edition. Sections 434 and 435 and pages
1012-1019 are taken from the notes of this edition, which were
the author’s text in an earlier edition. As far as possible I have
eliminated matter that was antiquated or not adapted to modern
use, and wherever modern illustrations of the rules could be
found I have either substituted them for the illustrations given
by Stephen, or have given them as additional illustrations. The
omissions from the text are indicated by stars, and the new mat-
ter by brackets.

I beg to acknowledge my indebtedness to Mr. Robert W.
Withers of the law faculty of Washington and Lee University
for the preparation of the chapters on the contract actions and
the index, and to Mr. N. C. Manson, Jr., of the Lynchburg, Va.
bar for the preparation of the chapter on Mechanics’ Liens.
These chapters have been simply edited by me.

M. P. B.
Lexington, Va.,
January, 1913.
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Common Law Pleading and Practice.

CHAPTER 1.

REDRESS oF PRIVATE WRONGS.

$ 1. How private wrongs may be redressed.
§ 2. Objects necessary to be attained in the administration of justice by
courts; some of Stephen’s introductory remarks.

§ 1. How private wrongs may be redressed.

As stated by Blackstone, all private wrongs, or civil injuries,
may be redressed in one of three ways: (1) By the mere act
of the parties themselves; (2) by the mere act or operation of
the law; - (3) by the joint act of the parties and of the law, or a
civil action. Redress by act of the parties may be either: (a)
By the act of the party injured alone, or (b) by the joint act of
both parties. .

Redress by act of the party injured alone may be effected (1)
by self-defense, (2) by recaption of goods, wife, child or servant,’
(3) by re-entry upon lands, (4) by abatement of nuisance, and
(5) by distress.

If one is in a place where he has a right to be, and is doing what
he has a right to do, in a lawful manner, he may resist any assault
made upon him, even if necessary to the extent of taking his as-
sailant’s life, provided the assailant apparently threatens life or
great bodily harm. '

So also if one’s goods, his wife, child or servant have been
wrongfully taken from him, he may retake them when found, pro-
vided the retaking be not in a riotous manner, nor attended with
a breach of the peace; and if one has been wrongfully deprived of

Nore.—References to the Code, unless otherwise stated, are to the
Code of Virginia of 1919. Other references are as follows: To the
Code of West Virginia of 1913; to the third edition of Minor’s Insti-
tutes; and to the second edition of Andrews’ Stephen on Pleading.
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the possession of his real estate, the owner may re-enter upon his
land provided it be done peaceably and without force.

Whatever unlawfully annoys or does damage to another is a
nuisance and may under proper conditions be abated. Abatement
is simply removing, or taking away, the nuisance, but it must not
be done riotously nor by breach of the peace. If the nuisance be
one of commission no notice is required before removal, but if it
be one of omission notice of the fact that it is a nuisance should
generally be given, except, perhaps, in case of overhanging trees.
The abatement should not exceed the necessities of the case—
e. g., a whole tree should not be cut down simply because the
branches create a nuisance.

At common law distress for rent was a remedy afforded by the
mere act of the party injured, for the landlord, or his private ser-
vant (bailiff) by warrant from him, made the levy. In Virginia,
West Virginia, and other states the proceeding to recover rent by
distress is no longer a remedy afforded by the mere act of the
party injured, but is a judicial remedy—one afforded by the joint
act of the party injured and of the law, and will be discussed in a
subsequent chapter.!

Redress by the joint act of both parties (the party mjured and
the party inflicting the injury), may be effected (1) by Accord

‘and Satisfaction, or (2) by Arbitration and Award. These sub-
jects are treated in the two succeeding chapters.

The second way in which private wrongs may be redressed is by
the mere act or operation of the law, and at common law this oc-
curred in two cases only: (1) Remitter, and (2) Retainer. These
are briefly discussed in the fourth chapter.

The third way in which private wrongs may be redressed is by
the joint act of the parties and of the law, or a civil action in a
court established by competent authority for the purpose of decid-
ing disputes between litigants and to administer justice.

§ 2. Objects necessary to be attained in the administra-
tion of justice by courts; some of Stephen’s intro-
ductory remarks.

As so well expressed by Stephen, “In the course of administer-
ing justice between litigating parties, there are two successive ob-

1. Chap. 44.
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jects—to ascertain the subject for decision and to decide.” He
further says:

“It is evident that, towards the attainment of the first of these
results, there is, in a general point of view, only one satisfactory
mode of proceeding; and that this consists in making each of the
parties state his own case, and collecting, from the opposition of
their statements, the points of the legal controversy. Thus far,
therefore, the course of every system of judicature is the same. It
is common to them all, to require, on behalf of each contending
party, before the decision of the cause, a statement of his case.
But, from this point, the coincidence naturally ceases. In the
style of the contending statements (called in forensic language,
the pleadings), the principles on which they are framed, the man-
ner in which they govern or affect the subsequent course of the
cause, and the degree of attention paid to their construction, each
different code of law exhibits some material difference of prac-
tice. The * * * peculiar system of statement established in
the common law of England, * * * known by the name of
Pleading, of remote antiquity in its origin, has been gradually
moulded into its present form, by the wisdom of successive ages.
Its great and extensive importance in legal practice, has long
recommended it to the early and assiduous attention of every pro-
fessional student. Nor is this its only claim to notice; for when
properly understood and appreciated, it appears to be an instru-
ment so well adapted to the ends of distributive justice, so simple
and striking in its fundamental principles, so ingenious and elab-
orate in its details, as fairly to be entitled to the character of a fine
juridical invention.”



CHAPTER 2 .
ACCORD AND SATISFACTION.

. Introductory.

. Definition.

. Subject matter of accord and satisfaction.

. Accord without satisfaction.

. Persons who may make satisfaction.

. Consideration of accord.
Part payment of a liquidated money demand.
New or additional consideration:
Unliquidated or disputed claims.
Acceptance of property.
Acceptance of a promise.

§ 9. Pleadings—Accord and satisfaetion.
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§ 3. Introductory.

In the preceding chapter it was stated that redress by act of the
parties might be effected either by the act of the party injured
alone, or by the joint act of both the party injured and the party
inflicting the injury, and that the latter remedy by the joint act of
hoth parties might be effected either: (1) By Accord and Satisfac-
tion, or (2) by Arbitration and Award. The present chapter will
be devoted to a brief discussion of the subject of Accord and Sat-
isfaction, and the next chapter to a like discussion of Arbitration
and Award.

§ 4. Deflnition.

Accord is the agreement of one party to give or perform, and of
the other to accept, instead of some claim, something different
from what he is or considers himself entitled to; and satisfaction
is the fulfillment, or carrying out, or execution of the agreement.
The effect is to bar recovery on the original claim.

§ 6. Subject matter of accord and satisfacton.
All simple contract debts may be the subject of accord and sat-

1. 1 Cyc. 305; Monographic Note, 100 Am. St. Rep. 390; Cumber v.
Wane, 1 Smith L. C. 633. )
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isfaction. Judgments may, by weight of authority, be settled by
parol accord and satisfaction, but upon this subject the authorities
are in conflict.* As to obligations under seal, it is said that a parol
accord and satisfaction of an obligation which is required to be
under seal is bad,? but the exceptions are so numerous as almost to
de:troy the rule. It is believed that the true rule is “that for a
valuable consideration the specialty may, before breach, the same
as after, be discharged by the mutual parol agreement of the par-
ties.” *
All torts are likewise proper subjects of accord and satisfaction.
“While accord and satisfaction cannot operate to transfer title to a
freehold and such title cannot be barred by a collateral satisfaction,
the rights of the parties with reference to such freehold are a legit-
imate subject of accord and satisfaction.®

§ 6. Accord without satisfaction.

This is not sufficient.® This would simply be agreement without
consideration. The thing agreed must be done or there is no sat-
isfaction, but the execution of an executory contract may be the
thing agreed, and this would be a good satisfaction. For example,
it may be agreed that a party shall give a note payable at a future
day for an unascertained liability. If the note is actually given
and accepted in pursuance of this agreement, the transaction is
valid, and will bar all proceedings on the original cause of action.
The time of performance must be the time fixed, if any, if none, a
reasonable time. Neither readiness to perform, nor tender of per-
formance, nor part performance and tender of the residue is suffi-
cient.’

2.1 Cyc. 309; 100 Am. St. Rep. 417 ff; Boffinger v. Tuyes, 120 U.
S. 205.

3. 1 Cyc. 309.

4. Bish. on Con., §§ 132, 135; Canal Co. v. Ray, 101 U. S. 522;
Phelps v. Seely, 22 Gratt. 573.

5. 4 Min. Inst. 167; 1 Am. & Eng. Encl. Law (2nd ed.) 409.

6. Eichelberger v». Mann, 115 Va. 774, 80 S. E. 595.

7. Jones v. Perkins, 64 Am. Dec. 136 and note; Hearn v. Kiehl, 38
Penn. St. 147, 80 Am. Dec. 472; Kromer v. Hein, 75 N. Y. 574, 31
Am. Rep. 491; 1 Smith L. C. 646; 7 Rob. Pr. 528; 1 Encl. L. & P.
641.
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§ 7. Persons who may make satisfaction.

The parties, if of contractual capacity, of course may make sat-
isfaction. Strangers may likewise make satisfaction if previously
authorized, or if their acts are subsequently ratified ; and it would
seem that the ratification may be made by plea after action
brought. There is considerable conflict, however, as to the valid-
ity of a satisfaction made by a stranger.® .

On the subject of satisfaction by one of several joint wrong-
doers, there is much conflict of authority. There can be but one
satisfaction for a wrong, and if complete satisfaction has been
made by any one of the wrongdoers, that is a complete discharge
of all the others. It is immaterial that several actions are pending
against the different wrongdoers. If the satisfaction by any one
is for the whole wrong, it inures to the benefit of all, although the
injured party expressly reserves his right against the others. It
is said that where the release is under seal, or expresses full satis-
faction on its face, the attempted reservation of rights against
other joint wrongdoers is void as being repugnant to the effect and
aperation of the release; but that where the release of one is not a
technical release under seal and does not purport to be a complete
satisfaction for the wrong done, the reservation of remedies
against other joint wrongdoers is good, and effect will be given to
the intention of the parties.”

The right of the injured party to settle with one wrongdoer does
not involve any question of contribution among wrongdoers. He
may sue all, or any one, or any intermediate number. They can-
not apportion the wrong among themselves nor compel him to do
so. This is forbidden by public policy. But as he may select
whom he will sue, no reason of public policy forbids him to settle
with any one for his share of the wrong, provided he settles only
for his share, and does it in the proper manner. A technical re-
lease under seal of one of several joint wrongdoers saying nothing
as to others is a release of all. The release being under seal and ab-

8. Note, 100 Am. St. 396, 397.

9.24 Am. & Eng. Encl. Law 306, 307, and cases cited; Bloss wv.
‘Plymale, 3 W. Va. 393, 100 Am. Dec. 752, which criticises Ruble v.
Turner, 2 H, & M. 38, 11 Am. St. 906; 100 Am. St. 401-2; 2 Black
on Judgments, § 782.
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solute, the law conclusively presumes that it was given in full sat-
isfaction of the entire ‘wrong, and for a sufficient consideration.
But no such presumption arises where the injured party simply
covenants not to sue one of the wrongdoers, or even where a tech-
nical release under seal is given reserving on its face remedies
against other wrongdoers, when in fact what was given by the
party released was not full compensation. In such case, the in-
jured party is still entitled to compensation for the wrong done,
and may recover the full amount from the party not released, sub-
ject to credit for the amount received from the party released. In
such case no rule of evidence is violated. It must be conceded,
however, that there is much conflict of authority on this subject.?

Formerly in Virginia a judgment against one of several joint
wrongdoers, with or without satisfaction, was a bar to any action
against the others.’ This Virginia doctrine was in accord with
the English rule,’? but out of harmony with the great weight of
authority in the United States, which is to the effect that judgment
alone, without satisfaction, is not a bar to an action against the
other wrongdoers, and that, in order for such judgment to consti-
tute a bar, the judgment must be satisfied.’®> The revisors of the
Code of 1919, being of opinion that the bar should not fall until
there has been a satisfaction for the wrong done, inserted a new
section changing the former law, and making statutory the view
approved by them.* '

10. Louisville Mail Co. ». Barnes, 117 Ky. 860, 111 Am. St. Rep.
273 and note; 1 Encl. L. and P. 648.

11. Petticolas ». City of Richmond,®95 Va. 456, 28 S. E. 566.

12. Brinsmead v. Harrison, L. R. 7 C. P. 547.

13. Lovejoy ». Murray, 3 Wall. 10; Griffin v. McClung, 5 W. Va.
131; Miller «n Hyde, 161 Mass. 472, 42 Am. St. Rep. and note.

14. Code, § 6264. This section reads as follows: *“A judgment
against one of several joint wrongdoers shall not bar the prosecution
of an action against any or all the others, but the injured party may
bring separate actions against the wrongdoers and proceed to judg-
ment in each, or, if sued jointly, he may proceed to judgment against
them successively until judgment has been rendered against, or the
cause has been otherwise disposed of as to all of the defendants, and
no bar shall arise as to any of them by reason of a judgment against
another, or others, until the judgment has been satisfied. If there be
separate judgments against different defendants for a joint wrong, the
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Generally, in the absence of statute, a total release of one of
several joint obligors is a release of all,*® but it is otherwise pro-
vided by statute in Virginia.?* It must be observed that the Vir-
ginia statute applies only to joint contractors or co-obligors, and
has no application to joint wrongdoers. Satisfaction, however, of
the whole claim to one of several joint obligees is a satisfaction to
all, in the absence of fraud.

§ 8. Consideration of accord.

Part payment of a liqguidated money demand was not good at
common law, unless it was evidenced by a release under seal. or the
transaction was founded upon a new consideration,!” but the sur-
render of an instrument for cancellation is said to be equivalent to
a release.’® This common-law rule has been changed in Virginia
and in many other states including Alabama, California, Georgia
and Mississippi.’® If there be a bona fide controversy about the
currency in which an obligation is to be discharged, and the kind
is afterwards agreed upon and paid, this is good.?°

Any new or additional consideration will generally suffice to
make the satisfaction valid. Payment befote maturity, a: anuther
place, by a third person, abandonment of a defense and payment of
costs, are all good. Receiving a debtor’s note for less than the
debt due is said to be a good satisfaction, and so it is said the ac-
ceptance of the check of the debtor for $100 in payment of $125 is
good, because it is paid by check and not in cash.®* This seems to
be straining the doctrine to the utmost limits, if it does not exceed
it. So giving a new security agd even the giving of an individual

plaintiff shall elect which of them he will prosecute, but the payment
or satisfaction of any one of such judgments shall be a discharge of
all, except as to the costs.”

15. 100 Am. St. 400, 401.

16. Code, § 5763.

17. See cases cited in note 19, infra.

18. Reynolds ». Reynolds, 55 Ark. 369, 18 S. W. 377.

19. Code, § 5765; Seymour v. Goodrich, 80 Va. 303; Standard S.
Co. v. Gunter, 102 Va. 568, 46 S. E. 690; Frank v. Gump, 104 Va.
306, 51 S. E. 358.

20. San Juan z. St. Johns Gas Co., 195 U. S. 510.

21.1 Am. & Eng. Encl. Law (2nd ed.) 416.
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note by one of several joint debtors for a less sum, has been held
to be good.??

Unliquidated or disputed claims may be settled at any price or
on any terms agreed upon between the parties. Retention of a
check declared to be in full will constitute a good accord and. satis-
faction of a disputed claim.?®

Acceptance of property in satisfaction is good against any claim
unless an agreed money value be fixed upon the property. In the
latter case it would not be good against a liquidated demand for a
larger sum in those jurisdictions which deny the right to make part
payment of a money demand a satisfaction of the whole. The
same rule applies to services.

Acceptance of a promise is good as a satisfaction if based upon
a sufficient consideration.

§ 9. Pleadings—Accord and satisfaction.

The defense of accord and satisfaction may be made under the
general issues in assumpsit on a simple contract, case, and debt on
a simple contract. In other actions it must be specially pleaded.
The plea should allege (1) the accord or agreement, (2) satisfac-
tion in pursuance thereof, (3) the acceptance of the satisfaction.?*
In code states accord and satisfaction must be specially pleaded.

22. Note 100 Am. St. 399.,
23. 1 Cyc. 333.
24. 4 Min. Inst. 169; 7 Rob. Pr. 552, et seq.
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§ 10. Introduction.

As hereinbefore stated, Arbitration and Award is the second
way in which redress by the joint act of the party injured and the
party inflicting the injury may be effected. Usually two or more
arbitrators are selected (though there may be only one), and if
they cannot agree they are allowed to select an umpire. The arbi-
trators are “judges of the parties’ own choosing.” Their decision
is called an “award.”

§ 11, Who may submit.

Any person or corporation capable of making a contract may
submit a controversy to arbitration, but in the absence of statute
personal representatives and other fiduciaries practically guarantee
the correctness of the award.? In Virginia they are not liable for
losses by arbitration unless occasioned by their fault or neglect.?
It has been held that infants cannot submit to arbitration, and if

1. Wheatley ». Martin, 6 Leigh 62.
2. Code, § 6163.
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they are parties to a submission they are not bound thereby, and
hence the adults are not bound either ; that the award is in the na-
ture of a judgment, and the interest of the infant cannot be looked
after and protected as in court, and the award will not be enforced,
although in favor of the infant,® but this is not believed to be
sound.* The guardian of an infant may submit, and the award
will be binding under the Virginia statute.® One partner cannot
submit firm matters unless specially authorized, though he himself
will be bound.® An attorney to prosecute or defend a suit may
submit the matter involved in the cause to arbitration, but agents
cannot ordinarily unless specially authorized.” It has been held in
West Virginia that an attorney cannot submit his client’s case to
arbitration unless the submission be in open court.?

§ 12. What may be submitted.

Personal demands of all kinds, ex contractu and ex delicto, may
be submitted, as well as disputes touching boundaries of land,® but
public crimes may not.** The award, however, cannot per se trans-

3. Britton v. Williams, 6 Munf. 453.

4.2 Am. & Encl. Law (2nd ed.) 616.

5. Section 6163 of the Code is as follows: “Any personal "repre-
sentative of a decedent, guardian of an infant, committee of an in-
sane person or trustee, may submit to arbitration any suit or matter
of controversy touching the estate or property of such decedent, in-
fant, or insane person, or in respect to which he is trustee. And any
submission so made in good faith, and the award made thereupon,
shall be binding and entered as the judgment of a court, if so re-
quired by the agreement,.in the same manner as other submissions
and awards. No such fiduciary shall be responsible for any loss sus-
tained by an award adverse to the interests of his ward, insane per-
son, or beneficiary, under any such trust, unless it was caused by
his fault or neglect.” ,

6.2 Am. & Eng. Encl. Law (2nd ed.) 617; Wood wv. Shepperd,
2 Pat. & H. 442

7. Marshall, Ch. J., in Holker v. Parker, 7 Cranch 436, 449; 2
Am. & Eng. Encl. Law (2nd ed.) 625, and cases cited.

8. McGinnis ». Currie, 13 W. Va. 29.

9. Miller ». Miller, 9 Va. 125, 37 S. E. 792; Fraley v. Nickels,
121 Va. 377, 93 S. E. 636.

10. Sec. 6159 of the Code is as follows: “Persons desiring to end
any controversy, whether there be a suit pending therefor or not,
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fer title to a freehold, nor in Virginia, to a term of over five
years.! An agreement to submit all matters in dispute that may
arise in future is contrary to public policy, as it ousts the courts of
their jurisdiction,*® but particular questions of value and amount,
such as the value of property destroyed by fire, extra work done
by builders, or whether work was done according to specification,
estimates of engineers, architects, etc., are legitimate subjects of
contract in advance to submit to arbitration.!*

§ 13. Mode of submission.
A\ ]

An agreement to submit may be either (a) by or under rule of
court, that is, the parties agree that the award shall be entered as
the judgment of the court, whether a suit be pending about the
controversy or not, or (b) by agreement out of court, called in
pais. It may be in writing or oral, under seal or not under seal,
to be entered as a judgment or not.!* In2 Am. & Eng. Encl. Law
(2nd ed.) 543, it is said : “Where a written instrument is necessary
to convey or pass the title to the subject matter of the dispute, a
written submission is necessary,” and this would seem to be the
weight of authority, but it has been held in Virginia that parties
may agree by parol to settle by arbitration the dividing line be-
tween their lots of land, and that an award made in pursuance of a
submission for that purpose will bind the parties, although the ar-
bitrators make a parol award, where the submission does not re-
quire the award to be in writing.!®

may submit the same to arbitration, and agree that such submission
may be entered of record in any court. Upon proof of such agrce-
ment out of court, or by consent of the parties given in court, in
person or by counsel, it shall be entered in the proceedings of such
court; and thereupon a rule shall be made, that the parties shall sub-
mit to the award which shall be made in pursuance of such agree-
ment.”

11. Code, § 5141.

12, 2 Am. & Eng. Encl. Law (2nd ed.) 570; note 2 Am. St. Rep.
567; Insurance Co. w. Morse, 20 Wall. 445.

13. Note 2 Am. St. Rep. 567; Condon v. So. Side R. R. Co., 14
Gratt. 302,

14. Code, § 6159.

15. Miller v. Miller, 99 Va. 125, 37 S. E. 792.
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§ 14, Who may be arbitrator.

Any one, infant or adult, married woman or unmarried, sane or
insane, may be an -arbitrator.’®* An arbitrator, however, must not
have an interest unknown to the parties, or be biased, or related
to either party without knowledge of the other. The refusal of
one arbitrator to act revokes the submission unless the others are
authorized to decide the controversy.!” Text-writers with one ac-
cord say that an idiot or lunatic (if known to be such) may be an
arbitrator,® but the writer can find no case so holding. In a large
number of instances, insanity is only partial and there is no good
reason why one known to be partially insane may not be a compe-
tent arbitrator as to most questions which might be submitted, but
if parties should submit a controversy to the decision of one who
is an idiot or totally insane it may be well doubted whether the
award would be upheld, such a decision would be a mere game
of chance which is not encouraged by the law. Arbitrators need
not be sworn in a common-law arbitration unless it is required by
the parties to the submission, nor is any oath required of arbitra-
tors by statute in Virginia. There is no uniformity in the stat-
utory provisions of other states on this subject.!®

§ 16. The umpire.

There is a well-defined distinction between an umpire and a
third arbitrator. Whether the person is one or the other is to be
determined from the language of the submission. If the party se-
lected is alone to determine the whole dispute; when the arbitrators
disagree, then he is an umpire, and his decision may be wholly dif-
ferent from that of either of the arbitrators. If the party selected
is simply to be added to the arbitrators, and to act with them, and
decide with them, then he is a third arbitrator. Whether the party
chosen be an umpire or a third arbitrator, he must possess the
same qualifications as any other arbitrator. He is generally either
selected by the parties at the same time as the arbitrators, or more

16. 2 Am. & Eng. Encl. Law (2nd ed.) 633.

17. 2 Am. & Eng. Encl. Law (2nd ed.) 642.

18. 2 Am. & Eng. Encl. Law (2nd ed.) 633; Bac. Abr. Arb. D.; Spe-
cial Topics in Contracts, 279.

19. 2 Am. & Eng. Encl. Law (2nd ed.) 639.
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commonly the arbitrators are allowed to select an umpire in case
of disagreement. According to the weight of authority, the um-
pire must hear the evidence himself directly from the witnesses,
and cannot, except by consent, take the arbitrators’ statement of
what the evidence given before them was.?® But several states,
including Florida and South Carolina, hold the contrary. After
hearing the evidence, the umpire is to decide the whole controversy
submitted, according to his own judgment, and not merely the
questions on which the arbitrators have disagreed, unless the sub-
mission indicates a different rule.?* If the case is decided by the
umpire, he alone should sign the award, which should recite the
disagreement of the arbitrators.??

§ 16. Revocation of submission.

At common law, if submission was by rule of court it could not
be revoked except by leave of court, and if revoked it was punish-
able as a contempt, but if revoked it is probable no award could
be made. Under the Virginia statute,?® submission under a rule
of court is not revocable except by leave of court. Other submis-
sions may be revoked at any time before the award is made, with
liability on the revoking party to an action for damages for the
breach, but this is of little value where the damages-are not liqui-
dated. The only remedy is an action for damages for breach of the
submission. The agreement to submit is no bar to an action at law
or a suit in equity on the original cause of action, and no founda-
tion for suit for specific performance. If damages are sought for
breach of the agreement to submit, the measure of recovery is the
costs and expenses incurred, unless there be a bond with penalty
in the nature of liquidated damages.?* The revocation may be ex-
press or implied, and may be in writing or oral, though it is some-
times said if the submission is under seal the revocation must be

20. 2 Am. & Eng. Encl. Law (2nd ed.) 716, and notes; Coons v.
Coons, 95 Va. 434, 28 S. E. 885.

21, Bassett ». Cunningham, 9 Gratt. 684.

22, 2 Am. & Eng. Encl. Law (2nd ed.) 710, et seq.

23, Code, § 6160.

24. Corbin v. Adams, 76 Va. 58; Rison v. Moon, 91 Va. 384, 22 S. E.
165.
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also.?®* In 2 Am. & Eng. Encl. Law (2nd ed.) 599, it is said that
the revocation must be of the same dignity as the submission, and,
in the notes, that “a written submission requires a written revoca-
tion; a submission under seal can only be revoked under seal.”
The same or equivalent language is used in “Law of Contracts,
Special Topics,” p. 285, and practically the same authorities are
cited. But unless the matter submitted embraces some matter re-
quired by law to be in writing, a written (unsealed) contract
stands on no higher footing than an oral contract; nor is it clear
that a sealed contract may not be discharged by parol. .

A submission under rule of court or which has been agreed to
be entered as the judgment of a court is irrevocable.?® Revocation
will be implied by the death of an arbitrator or a party, but prob-
ably not by the bankruptcy of the party.?” Express revocation to
be complete must be communicated to the arbitrators. Until then
the award, if made, is valid. It has been held that a submission
by rule of court was not revoked by the death of the party when
the suit was subsequently revived by the administrator, and the ar-
bitration proceeded with.** Sovereign states cannot always with-
draw from a submission.?®

§ 17. Proceedings before arbitrators.

The proceeding is judicial in its nature, and should be conducted
like other judicial proceedings, by notifying parties of time and
place of meeting,*® swearing witnesses, and hearing only legal evi-
dence, and excluding none that is legal, hearing arguments of
oounsel, if any, seeing that neither party is put to disadvantage, or
taken by surprise, and deciding according to legal principles. The
evidence must be taken in the presence of the parties, or at least
after notice to them and an opportunity to be present. It must
not be taken behind their backs.®* In 2 Am. & Eng. Encl. Law

25. 4 Min. Inst. 175.

26. Riley ». Jarvis, 43 W. Va. 43, 26 S. E. 366; Turner v. Stewart,
51 W. Va. 492, 41 S. E. 924.

27. 2 Am. & Eng. Encl. Law (2nd ed.) 600-602; 5 Encl. L. & P.
61, 62.

28. Wheatley v. Martin, 6 Leigh 62.

29. Colombia v. Cauca Co., 190 U. S. 524.

30. Coons v. Coons, 95 Va. 434, 28 S. E. 885.

31. 1 Cyc. 645.
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(2nd ed.) 661, it is said that in the United States arbitrators are
not bound to strict rules of law as to the admission or rejection of
evidence, but may receive the evidence of witnesses who are le-
gally incompetent if they think proper. The mere hearing of il-
legal or incompetent evidence will not vitiate the award, but if the
decision is rested on such evidence it is believed it will vitiate
the award unless the arbitrators are constituted the sole judges of
the law as well as the facts.®? In England and probably most of the
states the umpire must rehear the case de novo, but in some states
this right is held to have been waived unless demanded at the
time.%*

In a recent case it was held that in the absence of some express
or implied agreement to the contrary, all the arbitrators provided
for in the submission of a controversy between private persons
must participate in the deliberation, and that in such case the
award must be concurred in by all of them; but with reference to
controversies of a public nature or of public concern it was said
that the rule is otherwise.®**

§ 18. The award.

The award should decide all that was submitted, and no more
(i. e., it must be within the submission), and be certain, definite
and final in its findings. Awards are construed liberally so as to
uphold them if possible.?®® All fair presumptions are to be made
in favor of an award.** If an award is in excess of the submis-
sion, the court may reject the excess, and render judgment for

32, Bassett v. Cunningham, 9 Gratt. 684.

33. 2 Am. & Eng. Encl. Law (2nd ed.) 716; Coons v. Coons, supra.

33a. Fraley v. Nickels, 121 Va. 377, 93 S. E. 636. In this case the
court said: “The question does not appear to have becen expressly passed
upon in this State. The Virginia cases, so far as we have been able to
find, upholding majority awards, have been cases in which the agreement
of submission contained express or implied authority therefor. Coupland
v. Anderson, 2 Call (6 Va.) 106; Wheatley v. Martin, 6 Leigh (33 Va.)
62; Doyle v. Patterson, 84 Va. 800, 6 S. E. 138. The objection to the
award based upon the want of joint action by all the arbitrators should
have been sustained.”

33b. Text cited, Fraley v. Nickels, 121 Va. at p. 380, 93 S. E. 636.

34. Armstrong v. Armstrongs, 1 Leigh 491.
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what is within the submission, if it be severable.®® It is not neces-
sary that the award should be delivered in order to be valid unless
the submission so requires.?* When signed and read to the parties
as and for an award it is complete and final, though not deliv-
ered.®” If the award is uncertain on its face and is not made cer-
tain by reference, it is void, and the parties may proceed as if
there had been no submission.?®* An award once made is final, and
the powers of the arbitrators then cease. They cannot thereafter,
without a new submission, alter or amend it. If they attempt to
change it, it may be enforced as originally made.®

§ 19. Form of award.

It is not required to be in any particular form, but if it 'be re-
turnable to a court it must be in writing. In fact, all awards
should be in writing to prevent mistakes and misapprehensions.

8§ 20. Effect of award.

An award properly made bars action on the original cause.
Some contracts provide as a condition precedent that no action
shall be maintained on the contract until the amount has been first
settled by arbitrators, or by an engineer, or architect, or some
person selected by the parties. Under contracts containing such
provisions, the award is a condition precedent to the right to main-
tain an action on the contract. The most frequent instances of
contracts of this nature are construction contracts and fire insur-
ance policies.*

8§ 21. Mode of enforcing performance of award.

If the award has been entered as the judgment of a court, it is
enforced as any other judgment by appropriate writ of execution,
or by process of contempt. If it has not been so entered, it may

35. Martin v. Martin, 12 Leigh 495.

36. Byars v. Thompson, 12 Leigh 550.

37. Pollard ». Lumpkin, 6 Gratt. 398.

38. Cauthorn v. Courtney, 6 Gratt. 381.

39. Rogers v. Corrothers, 26 W. Va. 238.

40. Condon v. So. Side R. R. Co.,, 14 Gratt. 302; N. & W. Ry. Co. v.
Mills, 91 Va. 613, 22 S. E. 556.

PL & Pr—2
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be enforced by action on the award for the thing awarded, or, if
the thing awarded be land, by a bill in equity, or by appropriate ac-
tion on the argeement of submission. If the submission is by
penal bond, an action may be maintained on the bond for the pen-
alty, and in this action the damages sustained may be proved. If
the submission is by agreement under seal, an action of covenant,
or now, in Virginia, assumpsit, may be maintained on it. If by
agreement not under seal, assumpsit is the appropriate action.

§ 22. Causes for setting aside award.«

An award may be set aside for improper conduct on the part of
the arbitrators, such as bias, prejudice, interest, hearing illegal evi-
dence, refusing to hear legal evidence, and refusing continuance
when proper, etc.,*? or for improper conduct of one or more of the
parties, such as fraud, surprise, etc., or for errors appearing on
the face of the award, if at law; and it is equally the rule of equity
as of law, that as a rule, the reasons for setting aside an award
must appear on its face, or there must be misbehavior of the arbi-
trators, or some palpable mistake.*®* Usually, as stated, the errors
must appear on the face of the award, but a court of equity may
look into the testimony before the arbitrators for the purpose of
determining from such evidence and other circumstances, whether
the errors were so gross and palpable as to indicate fraud, corrup-
tion or misconduct on the part of the arbitrators.** “The weight of
authority in the United States leans towards making absolute the
certain and simple rule that the award of arbitrators, when made
in good faith, is final, and cannot be questioned or set aside for a
mistake either of law or fact.” ** But if the mistake is so gross as

41. Sec. 6162 of the Code, relating to awards made under a rule of
court, is as follows: *“No such award shall be set aside, except for errors
apparent on its face, unless it appear to have been procured by corruption
or other undue means, or that there was partiality or misbchavior in the
arbitrators or umpires, or any of them. But this section shall not be con-
strued to take away the power of courts of equity over awards.”

42. 4 Min. Inst. 185-187; Wheeling Gas Co. v. Wheeling, 5 W. Va.
448.
43. Wheatley v. Martin, 6 Leigh 62.

44, Fluharty v. Beatty, 22 W. Va. 698.
45. 2 Am. & Eng. Encl. Law (2nd ed.) 778.
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to amount to fraud, the parties are not bound, and may sue on the
original cause of action.* Unless there is a perverse misconstruc-
tion of the law, or the arbitrators intended to decide according-to
law, but mistook the law in a palpable, material point, the award
will not be set aside. If the legal question is doubtful, or is de-
signedly left to the judgment of the arbitrators, the award is gen-
erally conclusive. It must appear that they grossly mistook the
law. It is not sufficient simply that the court would have rendered
a ditferent decision or judgment.*

“When parties submit to arbitration their rights involved in
law and fact, they are understood to submit the facts to the arbi-
trators to be decided on according to law, and if it appear upon
the face of the award that they grossly mistook the law, the award
will be set aside. But where it appears, as in the case before us,
that the parties intended to submit the question of law alone, the
decision of the arbitrators is binding, tholigh contrary to law. If
not, it would not be competent to parties to make a valid submis-
sion of a point of law; for, however the arbitrators might decide,
no litigation would be avoided. The proper court would still have
to consider and decide the point of law as if no award had been
made.” ¢ This is believed to be the correct principle.

§ 23. Relief against erroneous award.

Generally relief against an erroneous award can be given by a.
bill in equity only, though in some cases, where the award is of-
fered to a court of law to be entered as its judgment, objections
may there be made.

§ 24. Awards, how pleaded.

In Virginia and West Virginia and a few other states an award
may be given in evidence under the general issue in assumpsit and
debt on simple contract, and trespass on the case. In other actions it
must be specially pleaded. Under non-assumpsit to an action upon
an award under parol submission, the defendant may show that

46. N. & W. v. Mills, 91 Va. 613, 22 S. E. 556; Cornell v. Steele, 109
Va. 589, 64 S. E. 1038.

47. Portsmouth v. Norfolk, 31 Gratt. 727.

48. Smith v. Smith, 4 Rand. 95, at p. 101.
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the submission was obtained by fraud.** While an award may in
some states be shown under the general issue, an agreement to sub-
mit cannot, although it be irrevocable. Such an agreement is a
mafter of abatement only, and must be so pleaded.®® TIf the sub-
mission and award be made in a pending suit, the award cannot be
given in evidence under any of the general issues, as all pleadings
speak as of the date of the writ, and at that time there was no
award.”

§ 26. Costs.

Where the submission is silent, arbitrators could not award costs
of arbitration at common law, but the weight of authority in the
United States is that this authority is incident to the power to
make an award on the subject of controversy.*?

]

49. Bierly v. Williams, 5 Leigh 700.

50. Riley v. Jarvis, 43 W. Va. 43, 26 S. E. 366.

51. Austin v. Jones, Gilmer 341; Harrison v. Brock, 1 Munf. 22.
52. 2 Am. & Eng. Encl. Law (2nd ed.), 693, 694.
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Order of liability of estates for debts.

§ 26. Remitter.

As stated in the first chapter, the second way in which wrongs
may be redressed is by the mere act or operation of the law. It
was further stated that at common law this occurred in two cases
only: (1) Remitter and (2) retainer.

“Remitter is where he who hath the true property or jus pro-
prietatis in lands, but is out of possession thereof, and hath no
right to enter without recovering possession in an action, hath af-
terwards the freehold cast upon him by some subsequent, and, of
course, defective, title; in this case he is remitted, or sent back by
operation of law, to his ancient and more certain title. The right
of entry, which he hath gained by a bad title, shall be ipso facto
annexed to his own inherent good one; and his defeasible estate
shall be utterly defeated and annulled, by the instantaneous act of
law, without his participation or consent.” !

§ 27. Retainer.

“If a person indebted to another makes his creditor or debtee
his executor, or if such a creditor obtains letters of administration
to his debtor; in these cases the law gives him a remedy for his
debt by allowing him to retain so much as will pay himself, before
any other creditors whose debts are of equal degree. This is a
remedy by the mere act of law, and grounded upon this reason:
that the executor cannot, without an apparent absurdity, com-
mence a suit against himself, as a representative of the decea:ed,
to recover that which is due to him in his own private capacity;
but, having the whole personal estate in his hands, so much as is

1. 3 BL Com. [19].
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sufficient to answer his own demand is, by operation of law, ap-
plied to that particular purpose. Else by being made executor he
would be put in worse condition than all the rest of the world be-
sides.”” ?

ORDER OF PAYMENT oF DEBTs.—In Virginia the doctrine of re-
tainer is abolished by a statute prescribing the order of payment of
debts of a decedent. It is provided that when the assets of the
decedent in the hands of his personal representative, after the pay-
ment of funeral expenses and charges of administration, are not
sufficient for the satisfaction of all demands against him, they shall
be applied :

First. To the claims of physicians, not exceeding fifty dollars,
for services rendered during the last illness of the decedent; and
accounts of druggists, not exceeding the same amount, for articles
furnished during the same period; and claims of professional
nurses, or other person rendering service as nurse to the decedent,
at his request or the request of some member of his immediate fam-
ily, not exceeding the same amount, for services rendered during
the same period; and accounts of hospitals and sanitariums,
not exceeding the same amount, for articles furnished and services
rendered during the same period.

Second. To debts due the United States.

Third. To debts due this State. ,

Fourth. To taxes and levies assessed upon the decedent pre-
vious to his death.

Fifth. To debts due as trustee for persons under disabilities,
as receiver or commissioner under decree of court of this State,
as personal representative, guardian or committee, where the qual-
ification was in this State.

Sixth. To all other demands, except those in the next class; and

Seventh. To voluntary obligations.

Debts are to be paid in the above order, and where the assets are
not sufficient to pay all of any class in full, those of that class are
to be paid ratably.®

2. 3 Bl. Com. [18].

3. Code, §§ 5390, 5391. Formerly the Virginia statute put debts due
the United States and “this State” in the same class. The Code of 1919
gives priority to debts due the United States. See, also U. S. Rev.
- Stats., §§ 3466, 3467. The revisors made this change so as to conform
to the Federal law.
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This order of liability of personal estate for the debts of a de-
cedent cannot be destroyed by will of the debtor. The rule is
otherwise in Virginia as to real estate. At common law the real
estate of a debtor was not bound, upon his death, for his simple
contract debts, nor for debts under seal, unless the heir was ex-
pressly bound by the instrument. This rule is changed in Virginia
so as to make real estate assets for the payment of the debts of the
decedent, but the language of the statute ¢ is such as to permit a
debtor to give a preference by his will, to such of his creditors as
he may desu'e to prefer, so far as affects his real estate.®

Order'of Liability of Estates for Debts.—Generally, the per-
sonal estate is the primary fund for the payment of all debts of a
decedent, and it will not be exonerated by a charge on the real es-
tate, unless there be express words, or a plain intent in the will to
make such exoneration. This is true even when there is a specific
lien on real estate for the debt.® If, however, real and personal
property are equally and expressly charged by a testator with the
payment of his debts they must share the burden ratably.” But a
simple expression by a testator in his will of a desire that all his
just debts shall be paid i is not a charge of such debts upon his real
estate.®

If the individual assets of a partner are insufficient to pay all his
debts, those due in fiduciary capacity will be preferred to other in-
dividual or social debts.” An indebtedness found against a guard-
ian upon the settlement of his guardianship account does not cease
to be a fiduciary debt simply because the debtor gives his individ-
ual bond for it,*° but if the surety of a guardian pays a liability
due to the ward, and seeks indemnity from his principal, the debt
as between the principal and his surety is no longer a fiduciary
debt. It should be observed by the student that voluntary bonds
may be enforced against a decedent’s estate, but the same is not
true of a note given without consideration.

4. Code, § 5395.

5. Deering v. Kerfoot, 89 Va. 491, 16 S. E. 671.
6. New v. Bass, 92 Va. 383, 23 S. E. 747.

7. Eltiott . Carter, 9 Gratt. 541,

8. Leavell v. Smith, 99 Va. 374, 38 S. E. 202.
9. Robinson v. Allen, 85 Va. 721, 8 S. E. 835.
10. Smith v. Blackwell, 31 Gratt. 291.

11. Cromer v. Cromer, 29 Gratt. 280.
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In this connection it may also be noted that the proper order tor
marshaling assets for the payment of debts is the following:

(1) Personal estate at large not exempted by the terms of the
will, or necessary implication. (2) Real estate or any interest
therein expressly set apart by will for payment of debts. (3) Real
estate descended to the heir. (4) Property, real or personal, ex-
pressly charged with the payment of debts, and then, subject to
such charge, specifically devised or bequeathed. (5) General pe-
cuniary legacies (ratably). (6) Specific legacies (ratably). (7)
Real estate devised.'?

12. Elliott ». Carter, 9 Gratt. 541; Frazier ». Little, 100 Va. 9,
40 S. E. 108; French . Vradenburg, 105 Va. 16, 52 S. E. 695.
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§ 28. Judiciary department of State government.

The judiciary department of the State government consists of
a Supreme Court of Appeals, circuit and corporation or hustings
courts, and various city courts of record other than circuit and
corporation or hustings courts.! In addition to these courts, the
Constitution declares that “The General Assembly shall provide
for the appointment or election and for the jurisdiction of such
justices of the peace as the public intérest may require.” 2 The
State Corporation Commission is a court of record for some pur-
poses.®* The jurisdiction of the several tribunals and the judges
thereof, except so far as conferred by the Constitution, is regu-
lated by law.*

§ 29. Supreme Court of Appeals; civil jurisdiction.

The Supreme Court of Appeals has original jurisdiction in cases
of habeas corpus, mandamus, and prohibition; but in all other
cases in which it has jurisdiction the jurisdiction is appellate only.®
However, as this subject is fully discussed in Chapter 46, post, it
will not be further considered here.

1. Const., Art. VL

2. Const., § 108.

3. Const.,, Art. XII; Code, Chap. 146.
" 4. Const., § 87.

S. Const., § 88.
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§ 30. Circuit courts. -

For the city of Williamsburg and the county of James City, for
that part of the county of Henrico which is without the corporate
limits of the city of Richmond, and for every other county, and
for each of the cities of Alexandria, Danville, Lynchburg, New-
port News, Norfolk, Petersburg, Portsmouth, Richmond, Roan-
oke, Charlottesville, and Hopewell; and the cities of Clifton
Forge, and Suffolk, there is a circuit court, which is called the cir-
cuit court of such county or city, or such city and county, as the
case may be.® The State is divided into thirty-two judicial cir-
cuits.’

The jurisdiction of circuit courts is, in a general way, regulated
by Sec. 5890 of the Code.! This section reads as follows: “The
circuit courts shall have jurisdiction of proceedings by quo war-
ranto, or information in the nature of quo warranto, and to issue
writs of mandamus, prohibition and certiorari, to all inferior tri-
bumnals created or existing under the laws of this State, and to issue
writs of mandamus in all matters or proceedings arising from or
pertaining to the action of the board of supervisors oi the several
counties for which said courts are respectively held, or other cases
in which it may be necessary to prevent the failure of justicc, and
in which mandamus may issue according to the principles of com-
mon law. They shall have jurisdiction of all cases, both civil aud
criminal, which were existing or pending in the respective county
courts for the counties on the thirty-first day of January, nineteen

hundred and four, and shall have appellate jurisdiction in all cases, .

civil and criminal, where an appeal may, as provided by law, be
taken from the judgment or proceedings of any inferior tribunal.

“They shall have original and general jurisdiction of all cases in
chancery and civil cases at law, except cases at law to recover per-
sonal property, or money, not of greater value than twenty dollars,
exclusive of interest, and except such cases as are assigned to some
other tribunal; and also in all cases for the recovery of fees, in

6. Code, § 5887, as amended by Acts 1920, p. 600.

7. Code, § 5888, as amended by Acts 1920, p. 600.

8. For jurisdiction of the Circuit Court of the city of Richmond, see §
5926 of the Code. For territorial jurisdiction of the Circuit Court for
the city of Lynchburg, see Code, § 5904.
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excess of twenty dollars, penalties, or any cases involving the right
to levy and collect tolls or taxes, or involving the validity of an or-
dinance or by-law of any corporation; and also of all cases, civil
or criminal, where an appeal may be had to the Supreme Court of
Appeals. They shall also have original jurisdiction of all indict-
ments for felonies, and of presentments, informations, and indict-
ments for misdemeanors.

“They shall have appellate jurisdiction of all cases, civil and
criminal, where an appeal, writ of error or supersedeas may, as pro-
vided by law, be taken to or allowed by the said. courts, or the
judges thereof, from or to the judgment or proceedings of any in-
ferior tribunal. They shall also have jurisdiction of all other mat-
ters, civil and criminal, made cognizable therein by law, and where
a motion to recover money is allowed in said tribunals other than
under section six thousand and forty-six, they may hear and de-
termine the same, although it be to recovey less than twenty dol-
lars ; but no circuit court shall have any original or appellate juris-
diction in criminal cases arising within the territorial limits of any
city wherein there is established by law a corporation or hustings
court.” ®

Circuit courts may admit wills to probate,’® grant letters of ad-
ministration,’* and appoint guardians for infants,'? committees for
insane persons,?® and curators of estates of infants.!* In the mat-
ter of appointment of guardians or curators the judge may act in
vacation.!®

Circuit, corporation, and other courts in which a will is admitted
to probate, or a deed or other writing is or might have been re-
corded, or the judges thereof in vacation, have jurisdiction to ap-

9. Circuit courts and judges and officers thereof are also vested with
the jurisdiction and powers which were vested in the county courts and
.the judges and officers thereof, respectively, on the thirty-first day of
January, nineteen hundred and four, by the laws of this State, or under
any will or other instrument of writing, except when otherwise specially
provided. Code, § 5891.

10. Code, § 5247.

11, Code, § 5360.

12. Code, § 5316.

13. Code, §§ 1050-1053. Sec. 1050 was amended by Acts 1920, p..376.

14. Code, § 5319.

15. Code. §8§ 5316, 5319.
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point trustees in the place of one or more who have died, resigned,
removed from the state, or declined to accept the trust. The per-
sonal representative, however, of a sole trustee who has died, is
authorized to “execute the trust or so much thereof as remained
unexecuted at the time of death” of such trustee “unless the instru-
ment creating the trust directs otherwise” or a new trustee be ap-
pointed.*®

Circuit courts may summon all persons interested in a will, re-
quire production of all testamentary papers, have a trial by jury,
and settle all controversies concerning wills.'?

Circuit courts (concurrently with corporation courts in cities)
have jurisdiction of applications for change of names.!®

Numerous sections of the Code, not referred to in the foot-
notes of this chapter, confer upon circuit courts or the judges
thereof, jurisdiction over particular subjects. The circuit courts
are the only courts of record established for counties. Indeed,
there are no other courts of any sort in the counties, except the
tribunals of justices of the peace. Boards of supervisors of the
counties have certain powers of a judicial nature, and in some re-
spects take the place of the old county courts, but such boards are
not courts,*® :

An appeal lies from the decision of a justice of the peace where
the matter in controversy, exclusive of interest, is of greater
amount or value than ten dollars, or where the case involves the
constitutionality or validity of a statute of this State or of an or-
dinance or by-law of a corporation. 1If the case arises in a city, the
appeal is to the corporation court except where it involves the va-
lidity of a by-law or ordinance of a corporation, when it is to the
circuit court. If the case arises outside of the city, the appeal is
to the circuit court.?®

§ 31. Corporation or hustings courts and the several city
courts of record other than circuit courts.

Sec. 5905 of the Code provides for corporations or hustings

16. Code, §§ 6298, 6300.

17, Code, §§ 5254, 5257.

18. Code, § 5983.

19. See Code, Chaps. 109, 84.

20. Code, §§ 6027, 6037. When cases before justices may be removed
to court, Code, § 6017. See post, § 33.
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courts in certain cities of the first and second classes. These need
not be enumerated here. In the cities of Richmond, Norfolk, and
Roanoke there are several courts whose jurisdiction is declared by
statute, and this chapter is not intended to apply to these excepted
cities.?! .

The several corporation courts, within the territorial limits of
the cities for which they are established, have the same jurisdiction
which the circuit courts have in the counties, for which they are
established. They also have jurisdiction for the appointment of
electoral boards, and concurrently with the circuit courts, to en-
force police regulations, and jurisdiction over all offenses com-
mitted in any county within one mile of the city. Moreover, they
have such other jurisdiction as may be conferred upon them by
law.?*

The legislature has no power to allow an appeal from a cor-
poration to a circuit court in any case, as the constitution makes
the two courts of equal dignity and co-ordinate jurisdiction.?*

§ 32. Clerks of courts.

The clerk of any circuit court may in term time or vacation ap-
point apprai.ers of estates of decedents, admit wills to probate, ap-
point and qualify executors, administrators and curators or dece-

21. City of Richmond, Code, Chap. 245; Court of Law and Chancery
of the city of Norfolk, Code, Chap. 246; Court of Law and Chancery
of the city of Roanoke,, Code, Chap. 247.

22. Code, § 5910. Code, § 5911, as amended by Acts 1920, p. 607, pro-
vides that “The circuit court of any county, within which is situated any
city which has undergone transition from a city of the second class to
a city of the first class since the present Constitution went into effect,
shall have concurrent jurisdiction with the corporation court of such city
in all proceedings at law or in equity, except criminal prosecutions; and
the circuit court of such county shall constitute the circuit court of such
city.” During the existence of the corporation or hustings courts of
cities of less than ten thousand inhabitants, called cities of the second
class, the circuit court of the county in which any such city is situated
has concurrent jurisdiction with the corporation or hustings court in all
actions at law and suits in equity. Const.,, § 98. This provision of
the Constitution is no doubt self-executing.

23. Watson 7. Blackstone, 98 Va. 618, 38 S. E. 939.
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dents, and take bonds in the same manner as courts.?* An appeal of
right is allowed from an order made by the clerk, within one year
(on giving bond as required by law) to the court whose clerk made
the order.?® Such clerks have no power to appoint guardians.
The Constitution authorized the legislature to confer this power
on the clerks of the several circuit courts, but it has not done so.2¢
Formerly, such clerks had the right to substitute trustees, but the
Code of 1919 took this jurisdiction away.?” The clerks of circuit
courts of the counties and of the circuit and such city courts of the
cities as have civil jurisdiction in common-law cases may issue at-
tachments generally and also for rent.?® Moreover, theyv have
‘power to issue an attachment holding a defendant to civil bail.?®
Numerous other powers are also conferred upon clerks of courts.

§ 33. Justices of the peace.

ACKNOWLEDGMENTS AND AFFIDAVITS.—They may take ac-
knowledgments of deeds and other writings.®® They may admin-

24, Code, § 5249; Const.,, § 101. This section of the Constitution au-
thorizes the legislature to confer this power on the clerks of the several
circuit courts, but is silent as to any other clerks. Article VI of the Con-
stitution prescribes a complete judicial system and no other courts are
allowed except those mentioned in that article. The legislature, there-
fore, has no power to confer the jurisdiction above mentioned on the
clerks of any other court, and hence the statute above mentioned, as it
read before the late revision, so far as it undertook to confer such juris-
diction on clerks of city courts, was unconstitutional. Such clerks are
not within the terms or intendment of § 101 of the Constitution, nor is
such jurisdiction conferred by § 98, authorizing the legislature to pro-
vide “additional courts” for certain cities. The additional courts au-
thorized must be courts of similar grade, dignity and jurisdiction to ex-
isting city courts. McCurdy ». Smith, 107 Va. 757, 60 S. E. 78.

25. Code, § 5249.

26. Const., § 101.

27. Acts 1910, p. 578; Code, § 6298, and revisors’ note. Formerly,
also, clerks of circuit and corporation courts could issue distress war-
rants for rent, but this was changed by the late revision. See Code,
§ 5522, and revisors’ note. Such warrants may no longer be issued by
them.

28. Code, §§ 6380, 6386, 6416.

29. Code, § 6419.

30. Code, § 5205.
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ister affidavits when not of such a nature that they must be admin-
istered in court.®

SmarLL Crarms.—They have jurisdiction of claims to specific
personal property or to any debt, fine, or other money, or to dam-
ages for breach of any contract, or for any injury done to real or
personal property, if the claim to the fine does not exceed $20.00,
and in all other cases if it does not exceed $300, exclusive of in-
terest.”? If the warrant (claim) be upon an account or contract,
express or implied, for the payment of money, affidavits may be
made and like proceedings had as are provided in an action of as-
sumpsit.?®* If the claim exceeds $50 the defendant has the right
to have the case renjoved to the circuit court of the county or the
corporation court of the city in which the warrant is brought, at
any time before trial.** Before the revision of 1919 if the amount
or thing in controversy exceeded the sum or value of $20, upon
application of the defendant, and upon affidavit that he had a sub-
stantial defense thereto, the justice was required to remove the
case to the court. The revision increases the amount and also dis-
penses with the affidavit.®* Formerly, also, it was provided that
the removed case should not be tried at any term of the court, ex-
cept by consent of the parties, unless it shall have been docketed
ten days previous thereto; but under the Code of 1919 the trial
may be had when the case is reached on the docket, unless a post-
ponement or continuance be granted as in other cases.?® When re-
moved, the case is to be tried according to principles of law and
equity, and if they conflict, equity is to prevail.®*® The court may
correct any defects, irregularities, or omissions in the proceedings
before the justice, or in respect to the form of the warrant. The
statute is to be construed liberally.®

PROCEEDINGS BEFORE A JUSTICE ON SMAaLL CLAaimMs.—On appli-
cation, the justice issues a warrant directed to the sheriff, sergeant,
or constable to summon the defendant to appear before him or

31. Code, § 274.

32. Code, § 6015.

33. Code, § 6016. As to these affidavits and proeeeaings, see post,
Chap. 10.

34. Code, § 6017. .

35. Code, § 6015, revisors’ note.

36. Code, § 6018.
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some other justice on a certain day. The warrant must be return-
. able “on a certain day not exceeding thirty days from the date
thereof.” It must be returnable to some place in the magisterial
district in which the defendant, or some one or more of them, if
there be more than one, resides, unless the justice for good cause
direct it to be returned to some other place in his county or cor-
poration. But in no case can it be returnable in a county or cor-
poration other than that in which the defendants, or some of them,
reside. It may be executed in any part of the county or corpora-
tion. If a public service corporation be a defendant, the warrant
may be issued and tried in the county or corporation in which the
cause of action or any part thereof arose.®” There can be no trial
within five days after the service of the warrant, except with con-
sent of the parties. In the trial of all warrants, upon application
of the defendant, at any time before trial, to the justice of the
peace who issued the warrant and before whom it is returnable,
such justice is required to associate with himself two other jus-
tices of the county, who shall try the warrant, and in case of dis-
agreement in opinion, the opinion of the majority is to prevail.*®
There is no similar provision for calling in additional justices in
cities.

The justice must write on the face of the writing, account, or
other paper, on which the warrant is sued out, or on any writing,
account, or any other paper allowed as a set-off, the date and
amount of the judgment and costs, and affix his name thereto.*

The justice may allow a new trial within thirty days, but not
after. The opposite party must be present, or have five days’ no-
tice of the application for the new trial. If the warrant be tried
by three justices, as above mentioned, a new trial may be granted
by any two of them.*

If the judgment be for a sum exceeding $10 the justice may
stay execution on it sixty days from its date on such security be-
ing given for its payment as he may deem sufficient.4

37. Code, § 6020.
38. Code, § 6022.
39. Code, § 6023.
40. Code, § 6026.
41. Code, § 6027.
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The justice may allow an appeal within ten days to the circuit
court of the county, or the corporation court of the corporation,
where the matter in controversy, exclusive of interest, is of greater
value than ten dollars, on security being given to be approved by
him “for the payment of such judgment as may be rendered on
appeal by the appellate court against the defendant, and all costs
and damages.” The verbal acknowledgment of the surety is suffi-
cient, and the endorsement of his name by the justice on the war-
rant is conclusive evidence of such acknowledgment. The appel-
late court may require new or additional security.** Costs'before
the justice are no part of the amount in controversy, and are not
to be taken into consideration in determining the right of appeal.®®
In cattle-guard cases, appeal lies for either party, regardless of the
amount involved.#* If a judgment is rendered in a city in a case
involving the constitutionality or validity of a by-law or ordinance
of said city, the appeal lies only to the circuit court having juris-
diction over said city.*®

The justice may issue an execution, directed to the sheriff, ser-
geant, or constable, of any county or corporation, and it may be
executed anywhere within the county or corporation. The execu-
tion must be returnable within sixty days. If not wholly satisfied,
it may, within one year from the date of the judgment, be returned
to and renewed by a justice; but if not so returned and renewed it
must be returned to the clerk’s office of the circuit court of the
county or corporation court of the city in which it issued.*® There-
after, further executions, if need be, may be issued by the clerk of
the court.*

Appeals from the justice are tried in a summary way without
pleadings in writing, and if the matter in controversy exceed $20
either party may require a jury. All legal evidence is to be heard,
whether heard by the justice or not, and if the judgment is given

42. Code, §§ 6027, 6037.

43. N. & W. v. Clark, 92 Va 118, 22 S. E. 867.
44. Code, § 3954.

45. Code, § 6037.

46. Code, §§ 6029, 6030.

47. Code, § 6031.

Pl & Pr—-2
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against the appellant, and his surety, the execution thereon is en-
dorsed, “No security is to be taken.” 48

OTHER MATTERS.—A justice has jurisdiction in an action of
unlawful detainer against a temant, or any persom claiming under
him, unlawfully detaining possession of premises, where the lease
was originally for not more than one year, or for such time as the
tenant is employed by the landlord as a laborer.*® Justices also
have jurisdiction of other matters not mentioned in this chapter.5

48. Code, § 6038.
49. Code, §§ 5445, 6015.
50. For instance, distress warrants, see Chap. 44; attachments, Chap. 43.
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§ 34. Proper parties to actions ex contractu generally.

The following succinct statement is made by Professor Minor : !
“In actions ex comtractu the general principle is that the action
must be brought by the person who has the legal title to the benefit
of a contract, inasmuch as a court of law does not usually take cog-
nizance of an equitable title. But this principle, which was once
universal, has, in process of time, in personal actions, come to be
subject to many exceptions. Thus, in contracts not under seal, it
has been held, for two centuries or more, that any one for whose

1. 4 Min. Inst.,, pp. 450-451.
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benefit the contract was made may sue upon it ; that is, if A prom-
ises Z, not under seal, but for valuable consideration, to pay B
$1,000, B may in his own name maintain an action against A.?
But where the promise is under the seal of the promisor, the
common law never relaxed its requirement that the action should

be brought by the promisee alone, or his personal representative,.

and not by any one for whose benefit, ever so expressly, the prom-
ise was made; a rule which is particularly inflexible where the deed
is an indenture or inter partes. ‘Thus, if in a deed indented, ‘be-
tween A of the first part and Z of the second part,” there be con-
tained a stipulation that Z should pay C $1,000, C can maintain no
action for the money; and even if it be a deed poll, whereby Z
stipulates with A that he will pay C $1,000, the better opinion is
that at common law no action is maintainable by C.” 2

Under the law now in force, however, “An immediate estate or
interest in or the benefit of a condition respecting any estate may
be taken by a person under an instrument, although he be not a
party thereto; and if a covenant or promise be made for the ben-
efit, in wholc or in part, of a person with whom it is not made, or
with whom it is made jointly with others, such person, whether
nanted in the instrument or not, may maintain in his own name any
action thereon which he might maintain in case it had been made
with him only, and the consideration had moved from him to the
party making such covenant or promise. In such action the cove-
nantor or promisor shall be permitted to make all defenses he may
have, not only against the covenantee or promisee, but against such
beneficiary as well.” *

2. [1 Chit. PL 4, 5.]

3. [1 Chit. Pl 3, 4; Ross ». Milne et ur, 12 Leigh 204, 218, et seq.}
In Thacker =. Hubard, 122 Va. at p. 387, 94 S. E. 929, the court quotes
Proi. Minor, but says “The last proposition, however, may be well
doubted,” citing Newberry Land Co. . Newberry, 95 Va. 120, 27 S. E.
899. The “last proposition” is that “even if it be a deed poll, whereby
Z stipulates with A that he will pay C $1,000, the better opinion is that
at common law no action is maintainable by C.”

4. Code, § 5143. The revision of 1919 made very material changes in
this scction (which was § 2415 of the Code of 1887). The effect of the
changes is to overturn several Virginia cases, and the revisors say in their
note :

“As this scction stood before the revision it applied only to a cov-
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In discussing the subject of parties to actions, it must be borne
in mind that, no matter what the form of action may be, whether
in tort or contract, all proceedings in court must be by and against
living parties. This rule applies to appellate courts as well as to
trial courts. Usually, if there are more parties than one on a-
side, and one dies, the action survives for or against the living
party. If there is only one party on a side, and the action is one
which survives, it may be revived by or against the representative
of the decedent. If a sole party dies before action brought, the
action should be brought by or against his representative. There
can be no such thing as an action by or against one who is dead.®

§ 356. Joint and several contracts.

A contract may be joint only, as where all of the parties to the

enant or promise made for thc sole benefit of a person. It will be ob-
served that the section has been so changed as to be applicable where the
covenant or promise is for the benefit, in whole or in part, of a person,
thereby changing the law in this respect. No good reason was per-
ceived for limiting the relief to a promise for the sole benefit of a
person.

“Section 2415 of the Code of 1887 was under review in the case of
Newberry v. Newberry, 95 Va. 119, 27 S E. 899, and it was there held
that if the covenant was inter partes the beneficiary could not sue unless
expressly named or pointed out by the instrument. In 4 Va. Law Reg.
616, it is suggested that the plaintiff in that case might have sued under
§ 2860 of the former Code (5768 of this Code), which gives a
right of action in his own name to the assignee or beneficial owner of a
chose in action. As the latter section gives a right of action to the ben-
eficial owner, of course it is not necessary that he should be named in the
instrument, but it is simply necessary to show that he is the beneficial
owner. It seemed that this section should be made as comprehensive
as § 5768, above referred to, and no good reason was seen why the
beneficial owner should be named in or pointed out by the instrument.
Hence, the words ‘whether’ named in the instrument or not, found in
line seven of the text, are new. Of course, if the beneficial owner is al-
lowed to sue, the promisor or covenantor should be allowed all defenses
against him. This is provided for in the last sentence of the section.”

The statute applies as well to promises (though not under seal) as to
covenants. Thacker v. Hubard, 122 Va. at p. 390, 94 S. E. 929 (decided
January 24, 1918). For a collection- of cases on the subject gencrally,
see 122 Va. at p. 394. .

5. 4 Minor's Inst. 975, 977; Booth 7. Dotson, 93 Va. 233, 24 S. F.
935.
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contract jointly promise to do a particular thing; or it may be joint
and several, as where by the terms of the contract the parties
jointly and severally promised to do a particular thing; and it has
been held that a contract which begins “I promise to pay” signed
by more than one is joint and several.® If the contract be joint and
several, a single action may be brought against all or several actions
may be brought against each one, but in the absence of a statute
allowing it, there can be no action against an intermediate number
if there be more than two. In Virginia it is provided that “Upon
all contracts hereafter made by more than one person, whether
joint only or joint and several, an action or motion may be main-
tained and judgment rendered against all liable thereon, or any one
or any tntermediate number, and if, in an action on any contract
heretofore or hereafter made, more than one person be sued and
process be served on only a part of them, the plaintiff may dismiss
or proceed to judgment as to any so served, and either discontinue
as to the others, or from time to time as the process is served, pro-
ceed to judgment against them until judgment be obtained against
all. Such dismissal or discontinuance of the action as to any de-
fendant shall not operate as a bar to any subsequent action which
may be brought against him for the same cause.” ?

The former state of the law is set forth in the revisors' note to
the above section of the Code. They say: ‘“Before the revision
this anomaly existed in Virginia: Under section 3212 of the Code
of 1887 (6047 of this Code), the plaintiff could proceed by motion
against any one or any intermediate number of joint contractors,
and even the personal representative of one bound on a joint con-
tract. This could not have been done in an ordinary action. Again,
under section 2853 (5760 of this Code), the plaintiff could pro-
ceed against all, any one, or any intermediate number of persons
jointly bound on negotiable instruments, which could not have
been done except by the statute allowing it. Section 3396 of the
Code of 1887 (upon which the revised section above is based) was
limited to actions against two or more defendants where the proc-
ess had been served on part of them, in which case the plaintiff
might proceed to judgment as to any so served, and either discon-

6. Holman v. Gilliam, 6 Rand. 39.
7. Code, § 6265.
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tinue as to the others, or from time to time as the process was
served on the others, proceed to judgment as to them until judg-
ments were obtained against all. No good reason being seen for
allowing a different method of procedure on negotiable paper from
that allowed on common-law paper, nor for allowing a different
procedure by motion from that allowed by action, the revised sec-
tion above provides that, ‘Upon all contracts hereafter made by
more than one person, whether joint only or joint and several, an
action or motion may be maintained and judgment rendered
against all liable thereon, or any one or any intermediate number,’
etc. It will be observed that the new language is restricted to future
contracts. This was done because it was thought that otherwise
constitutional difficulties might be encountered.” *

8. Sec. 3212 of the Code of 1887, referred to in the note of the revis-
ors, was retained in the Code of 1919 as § 6047, without change of mean-
ing, and § 2853 of the former Code, as amended, was also retained as §
5760 of the new Code, no change having been made in that section.
These two sections read as follows:

Sec. 6047: “A person entitled to obtain judgment for money on mo-
tion, may, as to any, or the personal representatives of any person liable
for such money, move severally against each, or jointly against all, or
jointly against any intermediate number; and when notice of his mo-
tion is not served on all of those to whom it is directed, judgment may
nevertheless be given against so many of those liable as shall appear to
have been served with the notice, but the judgment against such personal
representative shall, in all cases, be several. Such motions may be made
from time to time until there is judgment against every person liable,
or his personal representative.”

Sec. 5760: “Upon any note, check, bill of exchange, or other instru-
ment which under the laws of the State is negotiable, whether the same
be payable in or out of this State, an action of debt or assumpsit may
be maintained and judgment given jointly against all liable by virtue
thereof, whether drawer, endorsers, or acceptors, or against any one or
any intermediate number of them. for the principal and charges of pro-
test if the same should be protested, with the interest thereon from the
date of protest, and in case of such bills for damages also.” (The ne-
gotiable instruments law also enacts that “Joint payees or joint endor-
sees who endorse are deemed to endorse jointly and severally.” Code,
§ 5630).

Sec. 6046 of the Code provides that any person entitled to.maintain
an action at law may, in lieu of such action, proceed by motion before any
court which would have jurisdiction of such action.

All of the foregoing sections, including § 6265, should be read to-
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If the obligation is joint only, and one of the parties dies, the
survivor only was liable at common law and the estate of the de-
cedent was discharged except in equity; but by statute in Virginia
this has been changed so that the personal representative of the
decedent may be sued in an action at law.®

At common law, a judgment against one of several joint con-
tractors was a bar to any action against the others, but this is no
longer true in Virginia under §§ 6265, 6047, and 5760 of the Code.
It should be borne in mind, however, that the comprehensive lan-
guage of the first provision of § 6265 is applicable to future con-
tracts only.'®

gether, and when so read it is clear that the same rules apply in mo-
tions as in ordinary actions, except that where the proceedings are un-
der § 6047, judgments against personal representatives must be several.

9. Code, § 5762.

10. In Judge E. C. Burks’ address before the Bar Association in July,
1891, it was said: “It had been declared by the Court of Appeals that,
in an action ex contractu against several defendants, if the action was
discontinued as to one on whom the process was not served, and judg-
ment rendered against the other on whom it was served, the'judgment
was a bar to a subsequent action for the same cause against the de-
fendant as to whom the former action had been discontinued. Beazly
v. Sims, 81 Va. 644. The Code provides that the discontinuance shall
not operate as such a bar.” [Code 1887, § 3396.] In Corbin ». Bank,
87 Va. 661, 13 S. E. 98, it was said that the discontinuance provided
for by § 3396 of the Code of 1887 was a discontinuance as against onc
or more defendants upon whom process had not beem served, and therc
was a plain intimation that the common-law rule still prevailed if the
discontinuance was after service of process. The point had not been
directly decided. In Cahoon ». McCulloch, 92 Va. 177, 23 S. E. 225,
the proceeding was by motion under § 3212 of the Code of 1887. This
section made no mention of a dismissal after service, but it was held
that such dismissal did not work a discontinuance and although ref-
erence was made in the latter case to important changes made by §§
3395 and 3396 of the Code of 1887, the decision was rested on the
language of § 3212. Under the very broad language of §§ 3395 and
3396 of the Code of 1887, it was doubtful at least whether a dismis-
sal after service would operate a discontinuance of a regular action
any more than it would of a motion under § 3212. In the last men-
tioned case, Riley, Judge, said: “The statute declares in -effect that
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§ 36. Proper parties to actions ex delicto generally.

Professor Minor makes the following statement:1* “In actions
ex delicto the same general principle prevails as in actions ex con-
tractu, namely, that the action must in general be brought in the
name of the person whose legal right has been affected, and who
was legally interested in the property to which the tort relates at
the time the tort was committed.’> Thus a cestui que trust, or
other person having only an equitable interest, cannot, for the most
part, sue in the courts of common law, either his trustee or a third
person, unless in cases where the action is against a mere wrong-
doer, and for an injury to the actual possession of the cestus que
trust.r®* Indeed, wherever one is in possession, notwithstanding he
may have only an equitable title, when that possession is invaded,
as it is by a trespass upon the land, a legal wrong may fairly be
considered as having been committed against him, so as to qualify
him to sue therefor in a court of law.*

“The proper defendants in actions ex delicto are those in gen-
eral who committed the tort, whether by their own hands or by the
hands of others. Even an infant may be made responsible for
torts, as corporations may also be.!®

“When the defendant has occasion to invoke his own title to the
subject, as a defense to the alleged tort, the title must in general
be as much a legal title as if he was founding an action upon it, and
for the same reason, that is to say, that as a general rule, a court

there shall be no merger of the original cause of action until there
has been a judgment against every person liable to a recovery on it.”
But regardless of what may have been the law under the Code of
1887, § 6265 of the Code of 1919 declares in unambiguous language
that “if process be served on only a part of them, the plaintiff may
dismiss or proceed to judgment as to any so served, and either dis-
continue as to the others, or from time to time as the process is served,
proceed to judgment against them until judgment be obtained against
all. Such dismissal or discontinuance of the action as to any defend-
ant shall not operate as a bar to any subsequent action which may be
brought against him for the same cause.”

11. 4 Min. Inst. 452,

12, 1 Chit. Pl. 69, et seq.

13. 1 Chit. PL 69.

14. 1 Chit. Pl 202, 203.

15. 1 Chit. Pl 87, et seq.
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of law will not take cognizance of a title merely equitable. Thus,
if the defendant, in an action of ejectment, relies upon his own
better title, it must usually be a legal title, and if not, his defense,
if it is available anywhere, must be made in a court of equity.”

Torts are in their nature joint and several, and it is so univer-
sally conceded that the injured party has the right to sue all, or
any one, or any intermediate number of the tortfeasors, that it is
not deemed necessary to cite authorities to sustain the proposi-
tion.!®

§ 37. Assignees of contracts.

At common law the assignee of a contract could not sue thereon
in his own name. The doctrine that, in the absence of statute, an
assignee of a contract cannot sue thereon in his own name is fully
sustained by Glenn v. Marbury, 145 U. S. 499, 507, holding that
where an insolvent corporation had assigned all of its assets to a
trustee, an action to collect unpaid calls on stock must be brought
in the name of the company, and that the trustee cannot sue in his
own name. The assignment does not pass the legal title. In or-
der to sue at law, he is required to sue in the name of the assignor,
but this has been changed by statute in Virginia, which allows the
action to be brought by the assignee or beneficial owner of any
bond, note, writing, or other chose in action, not negotiable, in his
own name.}” The rule, of course, was and is different as to nego-
tiable paper, for the endorsement of such paper, whether made be-

16. Text cited, Matoaka Coal Corp. ». Clinch Valley Mining Corp., 121
Va. at p. 543, 93 S. E. 799. With reference to the effect of a judgment
against one of several joint tortfeasors, see ante, § 7.

17. Sec. 5768 of the Code is as follows: “The assignee or beneficial
owner of any bond, note, writing or other chose in action, not negotiable,
may maintain thereon in his own name any action which the original ob-
ligee, payee, or contracting party might have brought, but shall allow all
just discounts, not only against himself, but against such obligee, payee,
or contracting party, before the defendant had notice of the assignment
or transfer by such obligee, payee, or contracting party, and shall also
allow all such discounts against any intermediate assignor or transfer-
rer, the right to which was acquired on the faith of the assignment or
transfer to him and before the defendant had notice of the assignment
or transfer by such assignor or transferrer to another.”
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fore or after maturity, carries the legal title, and the holder of such
paper has no right to sue thereon in the name of the payee who
has endorsed the paper, or of any prior endorser. The holder of
such paper has both the legal and equitable title and sues in his
own name. As to common-law paper, the assignee is allowed by
statute to assert his equitable title in his own name at law. But the
statute expressly provides that he shall allow all just discounts, not
only against himself, but against the obligee, payee or contracting
party before the defendant had notice of the assignment. It will
be observed that the statute extends this right not only to the as-
signee, but to the beneficial owner of any chose in action. A debt
due from another, though evidenced by an open account, is a chose
in action, and the beneficial owner thereof may mamtam an action
therefor in his own name under the statute.'®

The action may be brought at the option of the assignee in his
own name, or in that of the assignor. If brdught in the name of
the assignee, then the declaration must set forth the assignment so
as to trace title in the plaintiff. If brought in the name of the as-
signor, the beneficiary need not be mentioned at all, but the action
may be brought in the name of the assignor for the benefit of the
assignee; or if originally brought in the name of the assignor, the
fact that there is a beneficiary may, pending the action or after-
wards, be endorsed on the writ or declaration. The declaration
may be amended and the name of the beneficial plaintiff inserted,
even after verdict.® If in any way it is made to appear that there
is a beneficiary other than the plaintiff on the record, and there is
judgment for the defendant, judgment for costs will be against the
beneficial plaintiff, and not the nominal plaintiff. The assignment
need not be in writing even though the obligation assigned be un-
der seal, but if the action be by an assignee against the assignor,
the assignment must be supported by a valuable consideration. If
the action be brought in the name of the assignor, upon proper in-
demnity to him for costs, he will not be allowed in any way to ob-
struct or interfere with the prosecution of the action.

18. Phillips v. Portsmouth, 115 Va. 180, 78 S. E. 651. See also Por-
ter v. Young, 85 Va. 49, 6 S. E. 803, decided under Code 1873, ch. 141,
§ 17.

19. Kain v. Angle, 111 Va. 415, 69 S. E. 355. Text cited, Atna Ins.
Co. v. Aston, 123 Va. at p. 337, 96 S. E. 772.
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~ While the owner of a non-negotiable chose in action is permitted
to assign it, the assignment must be of the whole debt. He
cannot split up his demand and assign a portion of it to one per-
son and another portion to another so as to enable them to main-
tain separate actiong for their different portions. If partial as-
signments have been made, the action must be in the name of the
assignor. A single cause of action arising on an entire contract
cannot be divided by partial assignments so as to enable each as-
signee to sue for the part assigned.*®

Although the Virginia statute has enlarged the rule of the com-
mon law so as to make a chose in action assignable, and authorized
the assignee to maintain in his own name any action which the
original obligee might have brought, it does not create any new
cause of action. Hence, the assignment of a chose in action does
not invest the assignee, as an incident, with a right against a third
party to recover damages for an injury which occurred prior to
the assignment. A prior accrued right to sue a sheriff and his
sureties for a failure to return a delivery bond and thereby create
a lien on the land of the sureties does not pass as an incident to the
assignment of the original judgment.?* Thus rule, however, is
qualified to the extent that, if a debtor has transferred his prop-
erty without consideration to the prejudice of his creditors who
have the right to avoid the conveyance, the right to avoid the con-
veyance passes with the assignment by the creditor to the assignee
of the debt.??

§ 38. Assignees of rights of actions for torts.

‘If the tort is purely personal, it is not the subject of assignment.
The maxim, actio personalis moritur cum persona applies.
Whether or not the tort is purely personal will be determined by
the court, looking to the substance of the action rather than to its

20. Phillips v. Portsmouth, 112 Va. 164, 70 S. E. 502. Text cited,
Newton v. White, 115 Va. at p. 850, 80 S. E. 561. A deed of trust on
a chose in action is an assignment pro tanto of the chose, and an action -
thereon in the name of the assignor for the benefit of himself and the
creditor secured is properly brought. Id.

21. Commonwealth ». Wampler, 104 Va. 337, 51 S. E. 737.

22. Nat. Valley Bank ». Hancock, 100 Va. 101, 40 S. E. 611.
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form; and, although the tort may arise out of contract, and the ac-
tion be in form as for breach of contract, as for example a suit to
recover damages for a breach of contract of marriage, or against a
carrier for failure safely to carry a passenger, the action is in sub-
stance purely personal, and dies with the person, and is not sub-
ject to assignment.?* Nor will the result be different simply be-
cause the plaintiff may have sustained special damages as an inci-
dent to a personal injury, as, for instance, a claim for medical ser-
vices, as incident to an action to recover damages for a personal
injury.?* Only those causes of action are assignable which upon
death would survive to the personal representative of the party
sustaining the damage, and only those actions survive which con-
sist of injuries to property, real and personal, or grow out of
breach of contract.?®

§ 39. Joint tortfeasors.

It has already been pointed out that in case of joint wrongs, the
plaintiff may at his election sue all, or any one, or any intermediate
number, but in order to sue all there must have been a joint
wrong.?® For a tort by several there may be a judgment against
all, or any one, or any intermediate number of those sued, hence
where several are sued for a joint tort by conspiracy it would be
error to charge that there could be no recovery against any unless
a conspiracy by all were proved.?” In respect to negligent injuries,
there is great difference of opinion as to what constitutes joint
liability, and it is said that no comprehensive general rule can be
formulated which will harmonize all the authorities.?® It has been
held that when the negligence of two or more persons produces a
single, indivisible injury, they are joint tortfeasors, although such
persons act independently of one another; and further that where

23. Birmingham v. C. & O. R. Co., 98 Va. 548, 37 S. E. 17; Grubb
v. Sult, 32 Gratt. 203.

24. Birmingham .v. C. & O. R. Co., supra.
* 25. Graves’ Notes on Pl 16, 17, and cases cited; N. & W. R. Co. .
Read, 87 Va. 185, 12 S. E. 395.

26. Text cited, Matoaka Coal Corp. ». Clinch Valley Mining Corp,
121 Va. at p. 543, 93 S. E. 799.

27. Ratcliffe v. Walker, 117 Va. 569, 85 S. E. 575.

28. Cooley on Torts (Students’ Ed.), § 37.
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the . negligence of two or more persons concurs in producing a
single, indivisible injury, then such persons are jointly and sev-
erally liable, although there was no common duty, common design,
or concert of action.?® But with respect to nuisances, ‘“where dif-
ferent proprietors on a stream, each acting independently and for
his own purposes, conduct filth or refuse into the stream from
their respective estates they are held not to be jointly liable.” 3°
Whether a master and servant can be jointly sued for a negligent
injury inflicted by the servant, when the liability of the master is
by relation only, has been seriously questioned, and the weight of
authority seems to be in favor of the joint liability,® though it is
stated in 26 Cyc. 1545, that, as a general rule, there is no joint lia-
bility when the master is liable solely on the doctrine of respondeat
superior. Certainly, on principle, the statement in Cyc. would
seem to be the right doctrine, and the reasons assigned for the
joint liability are not at all convincing.*> In Virginia the joint lia-
bility has been upheld though the subject was not discussed.** If
the plaintiff elects to sue only one of the joint tortfeasors, and
there is judgment against the plaintiff, this is no bar to an action
against the others where the defense was personal to that defend-
ant, but if the defense was equally applicable to all the joint tort-
feasors, as, for instance, contributory negligence of the plaintiff,
it would seem that a judgment in favor of one joint tortfeasor
would be a bar to an action against another,* but this question has
been left open in Virginia.*® [f, however, the plaintiff elects to

29. Walton z. Miller, 109 Va. 210, 63 S. E. 458; Carlton ». Boudar,
118 Va. 521, 88 S. E. 174; Carolina, C. & O. Ry. v. Hill, 119 Va. 416,
89 S. E. 902. As to joint liability of carriers of goods whose neg-
ligent acts are not simultaneous, but successive, see Norfolk W. R. Co.
2. Crull, 112 Va. 151, 70 S. E. 521.

30. Cooley on Torts (Students’ Ed.), § 38; Pulaski Coal Co. w.
Gibboney, 110 Va. 444, 66 S. E. 73. Cf. Arminius Chemical Co. v.
Landrum, 113 Va. 7, 73 S. E. 459.

31. Cooley on Torts (Students’ Ed.), § 39, and cases cited; Huff-
cut on Agency, § 214 and cases cited.

32. Schumpert . So. Ry. Co.,, 65 S. C. 332, 43 S. E. 813, 95 Am.
St. Rep. 802.

33. Singer Mfg. Co. v. Bryant, 105 Va. 403, 54 S. E. 320; Ivanhoe
Furnace Corp. ». Crowder, 110 Va. 387, 66 S. E. 63.

34. 23 Cyc. 1213.

35. Staunton Tel. Co. v. Buchanan, 108 Va. 810, 814, 62 S. E. 928.

v
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sue all in a single action, and all are found guilty, the verdict must
be joint against all, and the assessment of damages must be the
same as to all of the defendants. The jury have no power to ap-
portion the damages among them.*® In a joint action of tort
against master and servant, after a verdict against the master and
in favor of the servant has been set aside, although the evidence
"disclosed no negligence on the part of the master, except that im-
puted on account of the negligence of the servant, it is entirely
competent for the plaintiff to dismiss the action as to the servant
and proceed with the second trial against the master only, as he
might in the first instance have sued either or both of them.*

§ 40. Actions by and against court receivers.

In the absence of statute, a receiver has no authority except
that conferred by the order of his appointment. He is a mete
arm of the court, and has no right to institute an action without
authority from the court of his appointment. For reasons of pub-
lic policy, the court determines for itself what litigation it will
engage in, and does not trust to the judgment of the receiver as to
the conservation or preservation of the assets under its control.

. So, likewise, being an officer of the court, no one has a right to
sue him except by leave of the court of his appointment, and to
bring such suit would be a contempt of the appointing court. The
right either to sue or be sued must appear in the pleadings. This
rule, however, with reference to suits against receivers, has been
modified by statute in Virginia, and also by Act of Congress.?

36. Cooley on Torts (Students’ Ed.), § 41; Crawford v. Morris, 5
Gratt. 90; Norfolk & W. R. Co. 7. Perdue, 117 Va. 111, 83 S. E. 1058.
But if, in such case, the jury, by mistake, assess several damages, the
plaintiff may cure the defect by entering a molle prosequi as to some
and taking judgment against one. Id.

37. Ivanhoe Furnace Co. v. Crowder, supra.

38. Secs. 6291, 6292 and 6293 of the Code are as follows:

Sec. 6291: *“Any_ receiver of any property appointed by the courts
of this Commonwealth may be sued in respect of any act or transaction
of his in carrying on the business connected with such property, with-
out the previous leave of the court in which such receiver was appointed ;
but the institution or pendency of such suit shall not interfere with or
delay a decree of sale for foreclosure of any mortgage upon the said
property.”

Sec. 6292: “A judgment against a receiver under the preceding sec-
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It will be observed that the basis of the action under either stat-
ute is “any act or transaction of his in carrying on the business.”
Hence the statutes do not apply to acts or omissions of the princi-
pal before the appointment of the receiver. The receivership,
however, is an entirety, and it has been held that the statute is
broad enough to cover an action against a receiver in respect to an
act or transaction of his predecessor in office. It is said that “ac-
tions against'the receiver are in law actions against the receiver-
ship or the funds in the hands of the receiver, and his contracts,
misfeasances, negligence and liabilities are official and not per-
sonal, and judgment against him as receiver are payable only from
the funds in his hands.®®

While there has been some difference of opinion as to what is
the effect of the judgment against the receiver when rendered, it
is believed that the judgment is conclusive as to the existence and
amount of the claim, but that the time and manner of its payment
is subject to the control of the court appointing the receiver.*

tion shall not be a lien on the property or funds under the control of
the court, nor shall any execution issue thereon, but upon filing a cer-
tified copy of such judgment in the cause in which the receiver was ap-
pointed, the court shall direct payment of such judgment in the same
manner as if the claim upon which the judgment is based had been
proved and allowed in said cause.”

Sec. 6293: “A warrant before a justice of the peace under the two
preceding sections shall be tried only after ten days’ notice.”

25 U. S. Stat. 436; 1 Sup. Rev. Stat. U. S. 614, § 3, provides that:
“Every receiver or manager .of any property, appointed by any court
of the United States, may be sued in respect of any act or tramsaction
of his in carrying on the business comnected with such property, with-
out the previous leave of the court in which such receiver or manager
was appointed. But such suit. shall be subject to the general equity ju-
risdiction of the court in which such receiver or manager was ap-
pointed, so far as the same shall be necessary to the ends of justice.”

Prior to the late revision the language of the Virginia statute was
limited to receivers of corporations. The revisors enlarged the scope
of the statiite by inserting the word “property” (in § 6291) in lieu of
the word “corporation,” thus making it conform to the act of Con-
gress. See revisors’ note to § 6291 of the Code.

39. MacNulta ». Lochridge, 141 U. S. 327.

40. Dillingham ». Hawk (C. C. A.), 60 Fed. 494; St. Louis R. Co.
v. Holbrook (C. C. A), 73 Fed. 112; Cf. Tex., etc, R. Co. v. john-
son,, 151 U. S. 81; comtra, Mo. Pac. R. Co. v. Tex. Pac. R. Co, 4l
Fed. 311. See Code, § 6292, supra.
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Although there is some conflict among the state courts on the
subject, it has been held by the Supreme Court of the United
States that a receiver is an officer of the court which appoints him,
and, in the absence of some conveyance or statute vesting the prop-
erty of the debtor in him, he cannot sue in the courts of a foreign
jurisdiction upon the order of the court appointing him, to recover
the property of the debtor. His right to sue will not be recognized
by comity ; and if he has no right to sue, jurisdiction cannot be ac-
quired by authorizing the receiver to sue in the name of the cred-
itor, if it appears that the property or its proceeds would be turned
over to the receiver to be by him administered under the order of
the court appointing him.#* The proper method of procedure in
such case is to have an ancillary receiver appointed in the state in
which the action is to be brought and let the action be brought by
him. '

§ 41. Partnership.**

In partnership matters, the partners, in the absence of statute,
must sue and be sued in the partnership name, giving the Christian
and surnames of the individual partners composing the firm—for
example, John Smith, Henry Jones and William Brown, partners,
doing business under the style and firm name of Smith & Company.
If the firm has been dissolved, the same form should be adopted, ex-
cept that they would be described as late partners, doing business,
etc.

1f one member of the firm dies after a cause of action has arisen,
but before the action is brought, the right of action generally
survives for and against the survivors, and so on until the last
survivor, and, in the event of his death, to his personal represen-
tative. The form of the writ and declaration where one partner

41. Great Western Mining Co. v. Harris, 198 U. S. 561.

42. The uniform partnership act has been adopted in Virginia (Acts
1918, p. 541); as has also the uniform limited partnership act (Acts
1918, p. 364). The former is silent as to parties to actions; the latter
provides that “A contributor, unless he is a general partner, is not a
proper, party to proceedings by or against a partnership except where
the object is to enforce a limited partner’s right against or liability to
the partnership.” (§ 26).
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has died, would be as follows: John Smith and Henry Jones, sur-
vivors of themselves, and William Brown, late partners, doing
business under the style and firm name of Smith & Company. If
there has been any change in the firm after a right of action has
accrued, either by the retiring of a partner, or the addition of a
new partner, the action should be brought in the name of the firm
as it existed at the time the right of action accrued. When a part-
nership has no right to sue in the firm name, the objection on that
account comes too late after judgment. The judgment is believed
to be valid, certainly where there has been appearance to the mer-
its. In no event can the judgment be collaterally assailed. If the
defendants are sued in the firm name only, it is doubtful what the
effect would be. If there was appearance, and no objection, it
would probably bind the firm assets as between the plaintiff and
the defendants.** If an action is brought by a firm on a contract
made with it, but the plaintiff omits to state the name of one of the
partners, the objection is fatal at common law. If the omission
appears on the face of the declaration, advantage may be taken of
it at common law on a demurrer, or motion in arrest of judgment,
or writ of error. If it does not so appear, it can be taken advan-
tage of at common law by a plea in abatement, or a non-suit at the
trial. If the omission is the name of a defendant partner on a con-
tract made by the firm, and it is not apparent on the face of the
declaration, the objection at common law can be taken by a plea
in abatement only.**

One partner cannot sue another, or others, as such, at law, but

43. 15 Encl. Pl. & Pr. 956, 7, and cases cited.

44, Graves’ Notes on Pl, § 6; Stephen on Pl, §§ 33, 35. The rea-
son of the rule is that each partner is liable for the whole debt and
it is no hardship upon him to make him pay the whole, as he must
have credit for it in his account with the partnership, and if he knows
that another ‘is bound to share this liability with him he should make
known this fact at an early stage of the pleadings so that the plaintiff may
amend and bring him in, and if he fails to do so he will be deemed to
have waived the right. “He ought not to be permitted to lie by and put
the plaintiff to the delay and expense of a trial, and then set up a plea
not founded in the merits of the cause, but on the forms of the pro-
ceeding.” Lord Mansfield in Rice v. Shute, Burr. 2611, 1 Smith’s L.
Cases (8th ed.) 1405. With reference to non-joinder of parties in Vir-
ginia, see the latter part of § 53, post, and note 87.
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will be compelled to go into equity.*

One partner after dissolution cannot employ an attorney to
represent the firm and thus-bind the absent partners; and a judg-
ment rendered upon such appearance against a non-resident who
is not served with process does not bind him, although other mem-
bers of the firm may be bound*® By statute in West Virginia, a
partnership may sue in the firm name where the action is before
a justice of the peace, but the names of the individuals composing
such firm shall be set forth in the summons.*’

/

§ 42. Executors and administrators.

Executors and administrators sue and are sued in their repre-
sentative capacity, on contracts made with or by the decedent ; and
on contracts with an executor or administrator himself, he may
sue either representatively or individually. Co-executors or ad-
ministrators must all join or be joined on contracts with the de-
cedent, but upon the death of one, the action survives to the other
or others.*®* In the absence of statute, foreign executors and ad-
ministrators cannot, as a rule, sue in another jurisdiction, and this
is true even in the federal courts having jurisdiction over two
states. If the administration is granted in one state, the repre-
sentative cannot sue in another state without taking out ancillary
letters.** In a few jurisdictions, such suits are allowed by comity.
The objection, however, is not to the jurisdiction of the court, but
to the disability of the plaintiff to sue, and if relied upon, must be
taken at the proper time and in the proper manner, otherwise it

45. Aylett v. Walker, 92 Va. 540, 24 S. E. 226; Strother . Strother.
106 Va. 420, 56 S. E. 170; Summerson v. Donovan, 100 Va 657, 66 S.
E. 822.

46. Hall ». Lanning, 91 U. S. 160; Bowler ». Huston, 30 Gratt. 266.
With reference to the authority of partners generally after dissolution,
see Acts 1918, p. 549, et seq.

47. Code, W. Va. (1913), § 2579.

48. 8 Encl. Pl. & Pr. 658; Lawson v. Lawson, 16 Gratt. 230. For a
case where an action was brought by a party as administrator when in fac.
letters of administration had not been taken out, see Clinchfield Coal Corp.
v. Osborne, 114 Va. 13, 75 S. E. 750.

49. Fugate v. Moore, 86 Va. 1045 11 S. E. 1063; Johnson v. Pow-
ers, 139 U. S. 156; 8 Encl. Pl. & Pr. 700.
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will be deemed to have been waived ; and it has been held that it
comes too late after a plea to the merits, and, of course after ver-
dict. In some jurisdictions, the action will be upheld if ancillary
letters are taken out pending the action, in others not.*

§ 43. Corporations.

Corporations sue and are sued in their corporate names.

§ 44. Infants.

Infants sue by next friend. They are sued in their proper names,
but a guardian ad litem is appointed to defend them. In Virginia,
the guardian ad litem must, as a rule, be an attorney at law."? In
most states, the statutes require process to be served upon the in-
fant personally, but there is no such statute in Virginia.

§ 45. Insane persons.

Actions by an insane person before adjudication should be
brought in his name suing by his next friend, after adjudication
by his committee. Actions against an insane person when no com-
mittee has been appointed should be against him personally, and
will be defended by a guardian ad litem appointed for that purpose
by the court, judge thereof in vacation, or cierk.®? After the ap-
pointment of a committee, actions affecting the estate of the in-
sane person are brought by or against the committee.®® In a suit
to subject the lands of an insane person to the payment of his
debts, he is not a necessary party when he has a committee clothed
with absolute power over him and his estate, together with author-
ity to sue and be sued with respect to such estate. In a proceed-
ing affecting the property rights of an insane person, it is the duty
of the court, if he have no committee, to appoint a guardian ad

50. Lusk v. Kimball (C. C. A. 4th Cir.), 4 Va. Law Reg. 731, 91 Fed.
845; Dearborn v. Mathes, 128 Mass. 194; 13 Am. & Eng. Encl. Law
(2nd ed.) 948; 8 Encl. Pl. & Pr. 703.

51. Code, § 6098; 10 Encl. Pl. & Pr. 600-2.

52, Code, § 6098; 10 Encl. Pl. & Pr: 1225.

53. See Code, §§ 1050-1057. Sec. 1050 was amended by Acts 1920, p.
376. .
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lstem to represent and protect his interests, but if he has a com-
mittee, the appointment of a guardian ad litem is wholly unneces-
sary, except where there is a conflict of interest between the com-
mittee and the insane person.** It may be well to note in this con-
nection that the right of action against the estate of an insane per-
son for past expenses incurred in supporting him in one of the
state hospitals existed only by virtue of the statute imposing a
personal liability for his support. At common law no such right
existed, in the absence of express contract.”® No action lies
against the State, or against one of the State hospitals for the in-
sane, for an injury to or the death of an insane inmate occasioned
by the negligence or misconduct of those in charge of the hospital,
or their agents or employees.®®

§ 46. Married women. . .

Married women sue and are sued in Virginia like men.®” If a
next friend is added, his name may be simply stricken out.®® The
husband is not responsible for any contract, liability or tort of his
wife, whether the contract or liability was incurred, or the tort was
committed, before or after marriage. A judgment against a mar-
ried woman, whether in tort or contract, binds her personally.®
It has been said that a married woman when properly sued alone
defends in proper person and not by attorney,®® but this is not true
under the very comprehensive language of the present statute in
Virginia. There is no longer any reason why she may not ap-
pear by attorney. In an action by a married woman to recover

54, Howard ». Landsberg, 108 Va. 161, 60 S. E. 769.

55. Brown v. Western State Hospital, 110 Va. 321, 66 S. E. 48

56. Maia v. Eastern State Hospital, 97 Va. 507, 34 S. E. 617.

57. A married woman should sue and be sued in her own baptismal or *
Christian name, not”in the initial lettefs of her husband’s name. The for-
mer is her legal designation. That is to say, Maria Smith (the wife of
J. K. Smith) should not sue or be sued as Mrs. J, K. Smith. Of course,
the same rule applies where Maria Smith is otherwise known as Mrs.
John Kingston Smith (John Kingston Smith being the name of her hus-
band). See Ratcliffe v. McDonald’s Admr., 123 Va. 781, 97 S. E. 307.

58. Richmond Ry. Co. v. Bowles, 92 Va. 738, 24 S. E. 388.

59. Code, § 5134; 6 Va. Law ch 52, 485; Young v. Hart, 101 Va.
480, 44 S. E. 703.

60. 4 Min. Inst. 764.
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for a personal injury inflicted on her, she may recover the entire
damage sustained, although the husband is entitled to the benefit
of her services about domestic affairs, and no action for the loss
of such services may be maintained by the husband.®® It may be
interesting to note that the Virginia statutes have not conferred
upon a married woman the right to bring an action against her
husband for damages for an assault committed upon her by the
husband during the coverture and that the personal representative
of a wife who was killed by her husband while the two were liv-
ing together cannot maintain an action against the husband or his
personal representative for the death of the wife.®*

§ 47. Unincorporated associations.

These have no legal entity and at law, independently of statute,
are treated in the nature of partnerships, and all, however numer-
ous, must sue or be sued. There can be no action against the as-
sociation as such.®® In some instances, some members of such an

61. Code, § 5134. The law was otherwise before the Code of 1919.
Judge Martin P. Burks, in his Address before the Virginia State Bar As-
sociation in 1919 said:

“It has been held in two cases [Richmond Ry., etc., Co. z. Bowles, 92
Va. 738, 24 S. E. 388; Atlantic & D. R. Co. v. Ironmonger, 95 Va. 625,
29 S. E. 319] that in an action by a married woman to recover for a per-
sonal injury inflicted on her, loss of time was not a proper element of
damage, unless it be averred in the declaration, and shown in the proof,
that she was a sole trader, nor the costs of her cure, unless it be likewise
averred and proved that she paid such costs out of her separate estate,
the reason being that the husband is still entitled to the services of his
wife and is bound for her support. These cases dealt with the law touch-
ing married women and their estates as it was under Chap. 103 of the
Code of 1887; but in another case [Norfolk Ry. & Light Co. . Williar,
104 Va. 679, 52 S. E. 380] it was held that the new married women’s
act [Acts 1899-00, p. 1240] disclosed no ground affecting the view taken
in the cases cited. These holdings were believed to be $ound, but as it
is very difficult to sever the damages in such cases and tell what part
should be recovered by the wife and what part by the husband, and as it
is the wife who suffers both the physical and mental injury, it was deemed
best to give to her the entire damages, and to take away the present right
of the husband to bring a separate action for the loss of such service.” 5
Va. Law Reg. (N. S.) 108.

62. Keister’s Adm’r v. Keister's Ex’ors, 123 Va. 157, 96 S. E. 315.

63. 22 Encl. Pl. & Pr. 330.
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association may in equity sue on behalf of themselves and other«
constituting the association.®* But it is now provided by statute
in Virginia that, “All unincorporated associations or orders may
sue and be sued under the name by which they are commonly
known and called, or under which they do business, and judgment:
and executions against any such association or order shall bind
its real and personal property in like manner as if it were incor-
porated. Process against such association or order may be served
on any officer or trustee of such association or order.” ¢®

§ 48. Death by wrongful act.

Whether a non-resident alien is entitled to the benefit of a stat-
ute giving a right of action for wrongful death is a question upon
which courts are divided. The decided weight of authority allows
the action, but it has been denied in Pennsylvania and Wisconsin
and probably other States. It is allowed in Virginia.®® Where
the action is brought in the State in which the injury occurs, it is
generally fairly plain who should be the plaintiff, but sometimes
redress is sought in another jurisdiction. The first question then
presented is, whether the action can be maintained in the foreign
jurisdiction, although the defendant resides there. Upon this
question there has been serious conflict of authority. But it is
generally held that, where the statutes of the two States are sub-
stantially similar, the action may be maintained in any jurisdiction
where service can be had on the defendant.®” The law of the place
where the injury is inflicted should, on principle, determine, (1)

64. Perkins v. Seigfried, 97 Va. 444, 34 S. E. 64.

65. Code, § 6058. This section is new with the present Code, and is
permissive or cumulative. The persons composing such associations or
orders may still sue and be sued as at common law. The new section may
be very convenient in many cases; in others it may not be desirable to
proceed under it. .

66. Low Moor Iron Co. v. La Bianca, 106 Va. 83, 55 S. E. 532; Mul-
hal ». Fallon, 176 Mass. 266, 54 L. R. A. 934, 79 Am. St. 309; Deni
v. Penn. R. Co., 181 Pa. 525, 59 Am. St. 676; McMillan v. Spider Lake
Co., 115 Wis. 332, 60 L. R. A. 589, 95 Am. St. 947.

67. Nelson v. C. & O. R. Co., 88 Va. 971, 14 S. E. 838; 8 Am. & Eng.
Encl. Law 878, and cases cited; 56 L. R. A. 193 and note; 3 Va. Law
Reg. 607.
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in whose name the action should be brought; (2) the time in
which it should be brought; (3) who are the beneficiaries; (4).
the measure of recovery; (5) the distribution of the damages;
and (6) questions touching contributory negligence, fellow-ser-
vants and the like, though upon many of these questions there is
serious conflict.®® In some jurisdictions it is said that where the
personal representative is authorized to sue only for the benefit of
the widow, children, or next of kin, the existence of such bene-
ficiaries must be alleged. The Virginia statute gives the action
for the benefit of certain near relatives, but provides, if there are
none, that the recovery shall be for the benefit of the estate of the
deceased.®® Under this statute it has been held that the names of
the beneficiaries need not'be stated, because the defendant has no
interest in the manner of the distribution of the damages, nor is it
under the control of the plaintiff.” It is not permissible to show
the value of decedent’s estate, as it is said that such evidence is cal-
culated to excite the sympathy of the jury.”* Nor is it permissible
to show in mitigation of damages that the beneficiaries have re-
ceived life or accident insurance in consequence of the death of
the deceased.™

Attention is called in this connection to the present law of Vir-
ginia on the subject of the liability of intrastate commgqn carriers
by railroads operated by steam for injury to, or death of, em-
ployees.” Attention is also called to the Federal Employers’ Lia-
bility Act, approved April 22, 1908, which is applicable only to
employees of railroad companies engaged in interstate commerce,
or operating in_certain territory within the exclusive jurisdiction

68. 8 Am. & Eng. Encl. Law (2nd ed.) 882, ¢t seq.; Boston R. Co. v.
McDuffey, 79 Fed. Rep. 934; Dennick v. Central R. Co., 103 U. S. 11;
Nelson v. C. & O. R. Co., supra; Dowell v. Cox, 108 Va. 460, 62 S. E.
272.

69. Code, § 5788.

70. Matthews v. Warner, 29 Gratt. 572; Baltimore & O. R. Co. v.
Wightman, 29 Gratt. 431.

71. Ches. & O. R. Co. v. Ghee, 110 Va. 527, 66 S. E. 826.

72. Cooley on Torts (Students’ Ed.), 287.

73. Code, §§ 5791 to 5796, inc. These sections do not apply to elec-
tric railways operated wholly within this State (Code, § 5796) ; nor was
the former law applicable to street railways. Norfolk, etc., Co. v. El-
lington, 108 Va. 245, 61 S. E. 779. :
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of the United States. The act must be consulted to ascertain its
provisions.’™ .

§ 49. Undisclosed principal.

An undisclosed principal may be sued in his own name on an
executory contract made by and in the name of his agent, if the
contract be not under seal (and probably if it be not negotiable)
and the consideration be executed. In like manner, he may, as a
rule, sue in his own name on a similar contract made in the name
of the agent, but the other contracting party cannot be compelled
to accept the undisclosed principal if the performance of the con-
tract (being still executory) is dependent upon the solvency or
skill of the agent, or upon some special confidence reposed in him.
If a third party, in contracting with the agent, did not know of the
agency, and the circumstances were such that he ought not to be
charged with knowledge of it, he is entitled, when sued by the
principal, to be placed in the same position as if the agent had heen
the real party in interest, and hence to assert any set-off he may
have against such agent; but if he knew that the other party was
acting as agent, though the name of the principal was not disclosed,
no right to set-off claims against the agent can ordinarily be as-
serted against the undisclosed principal. In order to be entitled
to set-off claims against the agent, the other contracting party
must have dealt with him and believed him to be the principal in
the transaction up to the time the right of set-off accrued.”™ It has
been held in Virginia that “When a non-negotiable simple contract
is entered into between an agent of an undisclosed principal and a
third person, the latter may, as a general rule, hold either the agent,
or his principal when discovered, personally liable on the contract,
but he cannot hold both. So, likewise, either the agent or his prin-
cipal may sue upon such a contract ; the defendant, when the prin-
cipal sues upon it, being entitled to be placed in the same situation
at the time of the disclosure of the real principal as if the agent
had been the contracting party. If the agent is sued, the plaintiff
recovers such damages as have resulted from the breach of the
contract by him. If the agent sues he is entitled to recover (un-

74. See U. S. Comp. St., 1918 (Compact Ed.), §§ 8657 to 8665, inc.
75. Meachem on Agency, § 773; 55 Am. St. Rep. 916, 923.
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less his principal interferes in the suit) the full measure of dam-
ages in the same manner as though the action had been brought by
the principal.” 7 ’

§ 650. Convicts.

At common law a convict was disabled from suing, but not from
being sued. Confinement in the penitentiary did not change his
place of residence, and does not now, and process could be served
on him, it seems, in the penitentiary, and the case proceeded to
judgment.”” Now in Virginia, when a person is convicted of a
felony and sentenced to confinement in the penitentiary or to the
State convict road force for one year or more, his estate, both real
and personal, is, on motion of any person interested, committed by
the court to a person selected by it as committee. Such committee
may sue and be sued in respect to all claims or demands of every
nature in favor of or against such convict, and any other of the
convict’s estate ; and no action or suit on any such claim or demand
is permitted to be instituted by or against such convict after judg-
ment of conviction and while he is incarcerated. All actions or
suits to which the convict is a party at the time of his conviction
are prosecuted or defended, as the case-may be, by the committee
after ten days’ notice thereof given by the clerk of the court in
which the same are pending.”®

N

§ 51. Official and statutory bonds.
Bonds of this class are generally payable to the State or to some

76. Leterman v. Charlottesville L. Co., 110 Va. 769, 67 S. E. 281.

77. Note, 76 Am. St. 540; 541, and cases cited; Guarantee Co. v. Bank,
95 Va. 480, 28 S. E. 909. Text cited, Merchant ». Shry, 116 Va. at p.
439, 82 S. E. 106.

78. Code, §§ 4998, 4999. These two sections (which correspond to §§
4115 and 4116 of the Code of 1887) were materially changed by the late
revision, such changes having been suggested in the main by the case of
Merchant v. Shry, 116 Va. 437, 82 S. FE. 106. See revisors’ notes to the
Code sections, and the case cited. Where the action is against the com-
mittee, judgment may be entered to be paid out of the personal estate of
the convict in the hands of his committee. Code, § 5407. When and how
real estate of convict sold, Code, § 5004. For service of process on con-
victs in divorce cases, see Code, § 6042.
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officer designated by statute. Statutes generally permit actions on
such bonds at the relation of the person injured, but in the absence
of statute, no such action can be maintained.” Usually such ac-
tions are brought in the name of the payee of the bond, suing at
the relation and for the benefit of the party injured, but the stat-
utes giving the right of action on such bonds generally prescribe
how the action shall be brought. In Virginia, an action against a
sheriff on his official bond should be brought in the name of the
Commonwealth of Virginia, suing at the relation and for the bene-
fit of ———————— (the party injured). The beneficiary is gen-
erally called the relator, and is responsible for the cost.

§ 52. Change of parties.

Although an action may be rightly brought, a change may take
place pending the action. Formerly, the most frequent causes of
these changes were death, marriage, insanity, and conviction of
felony. Married women having been “emancipated” in Virginia
it is now expressly provided that “The marriage of a female plain-
tiff or defendant shall not cause a suit or action to abate, but upon
affidavit or other proof of the fact, the suit or action shall proceed
in the new name, but if the marriage be not suggested before judg-
ment, the judgment shall be as valid, and may be enforced in like
manner, as if no such marriage had taken place.”  With refer-
ence to death, insanity, or conviction of felony, if such fact occurs
between verdict and judgment, judgment may, nevertheless, be
entered as though it had not occurred.®

If there be several parties, plaintiffs or defendants, and the ac-
tion be one which survives, upon the death or other incapacity of
one, the cause of action survives to or against the survivor or sur-
vivors.

If there be a sole plaintiff or defendant, and he dies, becomes in-
sane, or is convicted of felony, or if there be more than one plain-

79. Penn. Iron Co. v. Trigg Co., 106 Va.,557, 56 S. E. 329. The prin-
ciple of this case is admitted, but a different conclusion was reached on
the merits by the U. S. Supreme Court in Title Guaranty & Trust Co.
v. Crane Co.,, 219 U. S. 24, 31 Sup. Ct. 140.

80. Code, § 6166.

81. Coge, § 6164.
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tiff or defendant, and one or more dies,‘ becomes insane, or-convict,
and it is desired to proceed for or against the estate of such dece-
dent, insane person, or convict, in either case the action must be.
revived. The action, if revivable, may, in all cases be revived by
scire facias. Moreover, whether the change be on the side of the:
plaintiff or defendant, the action may be revived by that side by
simple motion, without notice or scire facias. If the proceeding is
by motion, such motion can only be made in term, and the new
party may have a continuance, in the discretion of the court, at that
term. If, however, the revival is by scire facias it may be matured
during vacation, at rules, and, in that event, the opposing party is.
not entitled to a continuance at the next succeeding term.®?
Where a party whose powers cease is a defendant, the plaintiff may
continue his action against him to final judgment.®?

If the change is on the side of the plaintiff, the defendant may
have it suggested on the record, and unless the representative of
the plaintiff at or before the second term of the court after that at
which the suggestion is made causes the action to be revived, the
action will be discontinued, unless good cause be shown to the con-
trary. This suggestion should always be supported by affidavit, or
other proper evidence of the fact suggested. Suppose, for exam-
ple, the plaintiff dies. The defendant, by counsel, says to the court,
“I desire to have the death of the plaintiff suggested on the rec-
ord.” Before the court permits the suggestion to be entered of
record it should have some proper evidence of the plaintiff's
death.® '

When once the order of discontinuance is entered for failure to
revive, it can never be set aside after the adjournment of that term
of the court.”

82. Code, §§ 6168, 6169; Stearns v. Richmond Pagper Co., 86 Va. 1034,
11 S. E. 1057. Before the Code of 1919, if the change were on the side
of the defendant, the action could not be revived by a representative of the
defendant on his motion. For explanation of this and other changes in
§ 6168, see revisors’ note to that section.

83. Code, § 6170.

84. Code, § 6171. _

85. For a general discussion of this subject, see Gainer 7. Gainer, 30
W. Va. 390, 4 S. E. 424.

.
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§ 63. Misjoinder and non-joinder of parties.

If a person is improperly made a party plaintiff or defendant,
then there are “too many” parties and this is called a misjoinder.
If a necessary party is omitted then there are “too few” parties,
and this is called a non-joinder. The mode of taking objection at
common law is thus stated by Professor Graves in § 6 of his Notes
on Pleading.

*“SEcTION 6. Too MANY orR Too FEw PLAINTIFFS oR DEFEND-
ANTS. MobE or TakING THE OBjEcTION AT CoMMoON Law.

I. Actions Ex CONTRACTU.

1. Parties Plaintiff.
(a) Too many.
(1) When apparent on the record. Demurrer; arrest of
judgment; writ of error.
(2) When not apparent on the record. Non-suit at
the trial.
(b) Too few.
(1) When apparent -on the record. Demurrer; arrest of
judgment; writ of error.
(2) When not apparent on the record. Plea in abatement,
or non-suit.
2. Parties Defendant.
(a) Too many. .
(1) When apparent on the record. Demurrer; arrest of
judgment ; writ or error.
(2) When not apparent on the record. Non-suit at
common law. * * *
(b) Too few.
(1) When apparent on the record, and it is also apparent
that the party omitted is still living.
Demurrer ; arrest of judgment; writ of error.
(2) When not apparent on the record. '
Plea in abatement only. No ground for non-suit at trial.
Prunty v. Mitchell, 76 Va. 169 ; Wilson v. McCormick,
86 Va. 995 [11 S. E. 976]. * * * .
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II. AcTtions Ex DELICTO.

1. Parties Plaintiff.
(a) Too many.
(1) When apparent on the record. Demurrer; arrest of
judgment ; writ or error.
(2) When not apparent on the record. Non-suit.
(b) Too few.
(1) When apparent on the record. Abatement or appor-
tionment.
(2) When not apparent on the record. Abatement or ap-
portionment.
See 63 Am. Dec. 369; 67 Am. Dec. 256.
2. Parties Defendant.
(a) Too many.
(1) When apparent on the record. Judgment against as
many as are liable; others discharged.
(2) When not apparent on the record. Judgment against
as many as are liable; others discharged.
(b) Too few. '
(1) When apparent on the record. No ground of objec-
tion.
(2) When not apparent on record. No ground of objec-
tion.

“But while too few defendants in an action ex delicto is, in gen-
eral, no ground of objection, it seems that when detinue is brought
for property jointly detained by several all should be made parties
defendant; and if one is sued alone, he may plead the non-joinder
in abatement. 14 Cyc. 265 ; National Fire Ins. Co ». Catlin, 8 Va.
Law Reg. 127, 130.”

As stated, the foregoing excellent summary relates to the mode
of taking objection at common law for too many or too few plain-
tiffs or defendants. In Virginia neither misjoinder nor non-joinder
of parties is any longer a fatal defect, the statute providing that:
“No action or suit shall abate or be defeated by the non-joinder or
misjoinder of parties, plaintiff or defendant, but whenever such
non-joinder or misjoinder shall be made to appear by affidavit or
otherwise, new parties may be added and parties misjoined may l.e
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dropped by order of the court at any stage of the cause as the endg
of justice may require; but such new party shall not be added un-
less it shall be made to appear that he is a resident of this State and
the place of such residence be stated with convenient certainty, nor
shall he be added if it shall appear that by reason of chapter two
hundred and thirty-two [Statute of Frauds] or chapter two hun-
dred and thirty-eight [Statute of Limitations] the action could not
be maintained against him.®¢

Under the above statute it is believed that the proper remedy for
a misjoinder is a motion to abate as to the parties improperly
joined, and that as to non-joinder the proper remedy is a motion to
add the parties improperly omitted. The misjoinder or non-join-
der may be made to appear “by affidavit or otherwise,” and this
language would seem to indicate that it is desirable in every case
to support the motion by an affidavit setting out the facts.*

86. Code, § 6102.

87. This statute in its present form is new with the revision of 1919,
It is expressly applicable to non-joinder as well as misjoinder and was
suggested by § 9 of the New Jersey Practice Act of 1912, which section
reads as follows: “No action shall be defeated by the non-joinder or
misjoinder of parties. New parties may be added and parties misjoined
may be dropped, by order of the court, at any stage of the cause, as the
ends of justice may require.” (Comp. St. N. J., 1st Supp. 1911-1915, p.
1205.) Before the revision of 1919 there was an act which provided that
wherever it should appear “by the pleadings or otherwise, that there has
been a misjoinder of parties, plaintiff or defendant, the court may order
the action or suit to abate as to any party improperly joined, and to pro-
ceed by or against the others as if such misjoinder had not been made,
and the court may make such provision as to costs and continuances as
may be just.” (Acts 1893-4, p. 489; 1895-6, p. 453.) Under this act
it was held that misjoinder of either plaintiffs or defendants was not a
ground of demurrer, but the proper remedy was a motion to abate as to
the parties improperly joined. (Riverside Cotton Mills ». Lanier, 102
Va. 148, 45 S. E. 875; Lee v. Mut. Reserve Fund Ass’'n, 97 Va. 160, 33
S. E. 556), and that the word “may,” as used in the clause “the court
may order the action or suit to abate” meant “shall.” Lee v. Mut. Re-
serve Fund Ass'n, supra. The revisors of 1919 changed the language of
the prior act, but it is not believed that, as to misjoinder, the changes af-
fect the holdings in the two cases just cited. As the statute puts mis-
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joinder and non-joinder on the same footing, the proper remedy for the
latter is believed to be that stated in the text.

If only part of defendants added under § 6102 are liable, how judg-
ment entered. Code, § 6106. If plaintiff barred as to one or more de-
fendants in an action or motion founded on contract, judgment may be
given against any other or others of the defendants against whom he is
not so barred. Code, § 6263.




CHAPTER 7.

ORDINARY AcCTIONS AT Law.

§ 54. Classification of actions.
Real actions.
Mixed actions.
Personal actions.
Local and transitory actions.
Actions ex contractu and ex delicto.

§ 64. Classification of actions.

Ordinary actions at law are variously classified by different au-
thors. The most common classifications are: (1) Real, personal
and mixed; (2) local and transitory; and (3) ex contractu and
ex delicto. Each class is complete in itself, and embraces all or-
dinary actions.

Real actions are for the recovery of land only—at conunon law
a freehold estate only, but by statutes generally a less estate than
freehold may also be recovered. In Virginia the only real action
is Unlawful Entry or Detainer, or Forcible Entry. This is purely
statutory.

Mixed actions are for the recovery of land and damages, or
land and rents and profits or both. Ejectment in Virginia i~ a
mixed action.

Personal actions are for the recovery of money (whether debt,
or damages), or other personal property.

The distinction between local and transitory actions is pointed
out by Professor Graves as follows:* “At common law all ac-
tions are transitory except real and mived actions for recovery of
land, and the personal actions for injury to land, such as tres:
pass (q. c. f.), cace for nuisance and waste, or for wrongs done
to ways, watercourses, and rights of common. To these must be
added one more action, which was considered as local, viz., that
for rent due when the action was brought against the assignee of
a term, and was founded on privity of estate, and not on ])l‘lvltV
of contract.

“In Virginia only actions for the recovery of land are local;
all personal actions are considered transitory. A local action

1. Graves' Notes on Pl. 38.
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must be brought where the land lies; but a transitory action could
be brought in England, no matter in what country the cause of
action arose, if the defendant was found in England, and there
personally served with process.? And it might be brought in any
English county at the plaintiff’s election, subject, however, to re-
moval, on defendant’s motion, to the county in which the cause of
action arose.” ®

With reference to the third classification, it is said that all or-
dinary common-law actions are either founded on contract as
the cause of action, or are not so founded. The former are called
actions ex contractu, the latter ex delicto. They may be classified
as follows: ¢

Ex Contractu.

Debt.
Covenant,
Assumpsit.
Account.

Ex Delicto.
Forcible or Unlawful Entry or Unlawful Detainer.
Ejectment.
Detinue.
Replevin.
Trespass vi et armis, or trespass, as it is usually called.
Trespass on the case.
1. Generally.
2. In trover and conversion.
3. In slander. ‘
4. In Libel.

2. Mostyn v. Fabrigas, Cowper 116; (2 Sm. L. C. 1024).

3. Stephen, § 191, pp. 379, 380.

4. Motions by statute are not included in this classification. These are
extensively used and may be either ex contractu or ex delicto, since by
§ 6046 of the Code “any person entitled to maintain an action at law
may, in lieu of such action at law, proceed by motion before any court
which would haye jurisdiction of such action,” thus extending the right
to proceed by motion to all cases where an action at law of any kind
would lie.




CHAPTER 8.
AcTIiON oF DEBT.

§ 55. Nature of action.
§ 56. What is a sum certain.
§ 57. Debt to recover statutory penalties.
§ 58. Debt on judgments and decrees.
§ 59. The declaration in deht.
§ 60. The general issues in debt.
1. Nil debet.
2. Non est factum.
3. Nul tiel record.

§ 6b6. Nature of action.

“The action of debt is designed to recover a specific sum of
money due by contract, verbal or written, express or implied,
where the amount is either ascertained, or from the nature of the
demand is capable of being ascertained, whether due on legal lia-
bilities (as penalties denounced by statute), on simple contracts, on
specialties (or obligations under seal), on records (as recogni-
zances, judgments, etc.), or otherwise.” * “Its distinguishing and
fundamental feature consists in the fact that it lies for the recov-
ery of money, or its equivalent, in sums certain, or that can read-
ily be rendered certain by actual computation,” ? while all other ac-
tions are for recovery of damages, or property, or both. It is the
only action for the recovery of money, as such, eo nomine et in
numero. Anciently the action was largely assimilated with det-
inue (which lies for the recovery of specific chattels together with
damages for their detention), and was freely brought to recover
chattels® In modern times this usage has become obsolete, and
now debt only lies to recover a specific sum of money. A trace of

1. 4 Min. Inst. 549, 550; Nottingham ». Ackiss, 110 Va. 810, 67 S. E.
351; Russell . Louisville & N. R. Co., 93 Va. 322, 25 S. E. 99.

2.5 Encl. PL. & Pr. 89.

3. 2 Tucker’s Commentaries, 100; Stephen’s Pleading, 124, note 2.
So, in Gibbons v. Jamesons’ Exrs., 5 Call. 294, it was argued that debt
lay to recover a horse, thus showing that the distinction between debt
and detinue had not been entirely settled even then.
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the old practice still survives, however, in the rule allowing the
joinder in one declaration of a count in debt with one in detinue.*

Although debt is a common-law action, few precedents thereof
can be found in the early reports. The reason for this lies in the
application to debt of the quaint common-law trial by wager of
law. In every action of debt on simple contract the defendant had
the power simply to present himself in court, attended by eleven
of his neighbors, and he having in open court taken an oath that
he did. not owe the debt, his eleven compurgators swore that they
believed him, which, as being the verdict of the twelve men, was
considered sufficient to discharge the defendant from the action.
‘The defendant was said to wage his law, and the procedure was
called wager of law. This liability to wager of law led to the general
disuse of the action of debt on simple contract, and the substitution
therefor of the action of assumpsit.® So also it was anciently held
that the plaintiff had to recover the exact sum sued for or nothing.
He could recover neither more nor less.® This is no longer the
rule, but, according to the modern practice, the judgment need not
correspond exactly with the claim. It may be for less than is de-
manded in the declaration, but not for more.” Moreover, wager
of law has long since been abolished in England, and was never
in use in this State,® and these common-law impediments which
rendered the action unpopular no longer exist. But debt on sim-
ple contracts, except on promissory notes, is rarely brought even
now on account of the greater flexibility of the action of assump-
sit. Next to assumpsit, debt is the most usual form of action ex
contractu, and, among many other instances, it has been held to be
the proper action in the following cases: To recover a sum certain,
or for a money demand which can readily be reduced to a cer-
tainty ; to recover money due on legal liabilities ; upon simple con-
tracts express or implied, whether verbal or written, and upon

4. 4 Min. Inst. 447, 448. But a plaintiff cannot sue in detinue and re-
cover in debt. Virginia Land Immigration Bureau v. Perrow, 119 Va.
831, 89 S. E. 891,

5. 4 Min. Inst. 449, and 815, 816.

6. 2 Tucker’'s Commentaries, 97; Stephen’s Pleading, 123.

7. 5 Encl. Pl. & Pr. 933; Stephen’s Pleading, 123.

8. 4 Min. Inst. 449, and 815-816.

9. 2 Tucker’s Commentaries, 117, note.
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contracts under seal, or of record; upon statutes by a party ag;
grieved, or by a common informer, whenever the demand, as stated
above, is for a sum certain, or capable of being reduced to a cer-
tainty ; upon a replevin bond given by a testator; by a sheriff on a
forthcoming bond payable to himself ; on any writing acknowledg-
ing a debt in a certain sum; on an acknowledgment of indebtedness
in a deed ; on an instrument sealed as to some and not sealed as to
others ; on a sheriff’s bond for his failure to pay over money col-
lected by him and which he should have paid but did not; upon all
conclusive records ; by a landlord for rent; on simple contracts and
legal liabilities, for money lent, paid, had and received; for fees;
for goods sold and delivered. It lies against an executor to re-
cover a legacy; when an unliquidated demand, which can readily
be reduced to a certainty, is sought to be recovered; on a recogni-
zance to the State in criminal proceedings; on a promissory note;
on a bill of exchange; for any debt or duty created by common law
or custom; upon.an award to pay money; to recover money de-
creed to be paid as alimony; to recover the purchase price of land
sold under articles of agreement; to recover of a turnpike com-
pany damages assessed for land taken; on policies of insurance
under seal, on annuities and on mortgage deeds; upon an injunc-
tion bond; and upon the judgment of a superior or an inferior
court of record.’® In brief, upon any contract, sealed or unsealed,
for the payment of a sum certain of money, or a sum readily ren-
dered certain. Formerly, however, debt would not lie upon a bond
payable in instalments until the whole amount was payable.* But
this is no longer true under the present Code.’**

In early days the courts of England looked with great disfavor
upon bills and notes, considering them in the light of innovations
upon common-law principles, and consequently held that neither
debt nor assumpsit would lie upon them; but since the passage of
the statute of 3 and 4 Anne, by which promissory notes were ren-

10. Hoggs’ Pleading & Forms, 41, et seq., and authorities cited. See,
also, 5 Encl. Pl. & Pr. 896, et seq.; 4 Min. Inst. 180-183, 553, 554; 1
Barton's Law Practice, 134-175.

11. Peyton v. Harman, 22 Gratt. 643. And this was the general rule,
acknowledged by Prof. Minor, though he protested against it as founded
upon no satisfactory reason. 4 Min. Inst. 550.

11a. Code, § 5759.
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dered negotiable, which statutes have either been re-enacted or
form a part of our common law by adoption, the current weight of
authority fully sustains debt as an appropriate action upon these
instruments.’> At common law, before the statute of Anne above
mentioned, it was held that the action of debt allowed was not upon
the note or other unsealed writing, but only upon the contract wit-
nessed by the note or writing, and the action at common law was
on the promise, averring and proving a valuable consideration, and
not on the writing, if there were one.* But now it is provided by
statute in this State that: “An action of debt may be maintained
upon any note or writing by which there is a promise, undertaking,
or obligation to pay money, if the same be signed by the party who
is to be charged thereby, or his agent. The action may -also be
maintained on any such note or writing for any past due instalment
of a debt payable in instalments, although other instalments thereof
be not due. And in any action of assumpsit on any such note or
writing, the rule as to averment and proof.of consideration shall
be the same as in an action of debt thereon.” ¢

It will be noted that the action is now brought on the note or
writing, and not on the contract as at common law.’®* This has an
important effect on the necessary allegations in the declaration, and
in the evidence at the trial, which is noticed hereafter in treating
of the declaration.?® )

Another very important statute provides: “Upon any note,
check, bill of exchange, or other instrument which under the laws
of the State is negotiable, whether the same be payable in or out
of this State, an action of debt or assumpsit may be maintained and
judgment given jointly against all liable by virtue thereof, whether
drawers, indorsers, or acceptors, or against any one or any inter-
mediate number of them for the principal and charges of protest if
the same should be protested, with the interest thereon from the
date of protest, and in case of such bills for damages also.” **

It will be noted that the above statute applies only to negotiable

12. 5 Encl. Pl. & Pr. 899, 900; 4 Min. Inst. 550.

13. 4 Min. Inst. 550, 702; Peasley v. Boatwright, 2 Leigh 212.
14. Code, § 5759.

15. Crawford v. Daigh, 2 Va. Cases 521.

16. See Infra, § 59.

17. Code, § 5760.
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instruments. As to such instruments it obviates many of the diffi-
culties which had previously existed in this class of cases.™

At common law, assumpsit did not lie on any sealed instrument,
and hence, upon such instruments it was not a concurrent remedy
with debt even where the promise was to pay a sum certain in
money. But now it is provided by statute in Virginia that:

“In any case in which an action of covenant will lie there may
be maintained an action of assumpsit; but the general issue in as-
sumpsit on a sealed in:trument shall be non est factum.” ** Under
this statute assumpsit lies on all sealed as well as unsealed instru-
ments, and by reason of its greater flexibility and wider scope is
frequently a preferable action. Under the statute last mentioned a
special count on a sealed instrument may be united with the com-
mon counts in an action of assumpsit,!® thus giving the plaintiff the
advantage if he fail, for any reason, in his proof on the sealed in-
strument, of, nevertheless, recovering under the common counts in
assumpsit, provided the evidence warrants such recovery.

§ 66. What is a sum certain.

Perhaps more confusion has arisen on the question of whether
or not debt would lie on obligations which, though in terms of dol-
lars and cents, were conditioned, in some event, to pay or to deliver
commodities or something else than money, than on any other
question as to the applicability of this action. The rules applicable
to such cases are succinctly stated by Prof. Graves,? in effect, as
fcllows: “When a certain sum of money is to be paid in a com-
modity, as, for example, in wheat, if the quantity of the commod-
ity is not fixed, debt lies (if the defendant is in default) for the
money ; but if the quantity is fixed, then the essence of the contract
is to deliver the commodity, and debt does not lie, but assumpsit
or covenant for the damages flowing from the breach of the con-
tract. Thus if I promi-e to pay $100.00 in wheat by a day certain,
and do not do so, debt lies for the $100.00; but not if my promise
be to pay $100.00 by the delivery of 100 bushels of wheat. Nor

17a. See, also, ante, § 35, and notes.

18. Code, § 6088. With reference to the latter part of this statute,
see post, § 69.

19. Grubb v. Burford, 98 Va. 553, 37 S. E. 4.

20. Graves’ Notes on Pleading (new) 18, 19.
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does debt lie on a promise to pay $100.00 in bank notes, not a legal
tender, such as those of the State banks before the War; for here
the quantity is considered as fixed by the denomination of the
notes, and they are of a fluctuating value. But though a sum of
money payable by the delivery of a certain quantity of a commod-
ity, or in bank notes not legal tender, will not sustain an action of
debt, yet the contract may be for the payment of a certain sum of
money, with the privilege, as an alternative, to deliver instead a
fixed quantity of a commodity, or bank notes not legal tender, and
then on the promisors’ default debt lies for the money. For the
option to deliver the goods or notes is considered terminated by
reason of the promisors’ default.” 2

The above principles are well illustrated by the following Vir-
ginia cases: In Beirne v. Dunlap 22 the court held that when, by a
writing obligatory, the obligors promise, on or before a specified
day, to pay the obligee eight hundred and thirteen dollars and sev-
enty-nine cents in notes of the United States Bank, or either of the
Virginia banks, debt would not lie because the obligation of the
bond was simply for-the delivery of a commodity; it being con-
sidered that such bank notes were not money, but simply a com-
modity of fluctuating value.** and that the use of the term “dollars

21. See, also, 4 Min. Inst. 551; 1 Barton’s Law Practice, 136-139.

22. 8 Leigh 514. -

23. Judge Tucker, in his opinion in the above case, states the reasons
which govern in the decision of this class of cases very clearly. He
says: “An obligation to deliver wheat or bullion, or bank notes, will
not sustain such action. For it is determinate in its character, and
does not generally lie where the amount of ‘the recovery in money
must be ascertained by evidence of value and by the intervention of
a jury. It is true that it has been in some cases decided that an ac-
tion of debt will lie on a promise to pay a sum of money in a collat-
eral article, provided the time is past when -the -payment was to be
made. Thus in the case cited at the bar, debt was held to lie upon
a promise to pay £20 in watches. The debt was clearly ascertained
and determinate. The defendant having failed to make payment in
watches, which was an indulgence to him, became liable to pay money,
for it is obvious that no action of any kind could lie for the watches
themselves. Debt or covenant were the only remedies which the cred-
itor could have, and in either he could only recover money, and in
both he must have recovered identically the same sum, to-wit, £20. As
then money only could be recovered, and the sum to be recovered was
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and cents” was simply the method adopted of measuring the quan-
tity of the commodity to be delivered. Indeed, it could not well
be expressed in any other manner.

In the case of Butcher v. Carlile,* the court held that when by
bond the obligor bound himself to pay a certain sum of money
with interest “which sum may be discharged in notes or bonds due
on good solvent men residing in the county of Randolph, Vir-
ginia,” that this was a bond for the payment of money for which
debt would lie. The reason given for the decision was that the
right to dlscharge the obligation in notes or bonds of the kind
mentioned was a mere privilege to the obligor, which he had his
election to exercise or not at his pleasure on or before the day
when the obligation became due, but, having failed to exercise this
privilege, he became liable absolutely for the money, and, of
course, to an action of debt for its recovery.

In Dungan v. Henderlite ?* the court held that, when an obliga-
tion was to pay eight hundred dollars for the purchase money of
land, “payable in the currency of Virginia and North Carolina
money,” this was a promise to pay this sum in the currency named,
and an action of debt could not be maintained upon it. The court

determinate, debt well lay for it.”” And further on he says. “I take
the distinction, then, to be this: When the promise is to pay a de-
terminate sum in an article of fluctuating or uncertain value, if the
quantity is not fixed, so that the debtor must pay the full amount of
the debt whether the price of the article be high or low, debt will lie
for the demand. But if the quantity be fixed, so that at the day of
payment it may fall short of the debt, then debt will not lie, because
the essence of the contract was the delivery of the article, and the cred-
itor can only recover the value. As if I acknowledged myself to owe
S00 dollars payable in wheat at a certain day, and I fail to deliver the
wheat at the day, debt will lie; for I owed the full sum of 500 dollars,
whether I paid it in coin or wheat. But if I promise to pay 500 dol-
lars by the delivery of 500 bushels of wheat, then debt will not lie,
though the day be past; for peradventure the wheat at the day of pay-
ment was worth less than 500 dollars.”

24. 12 Gratt. 520. Judge Moncure said in his opinion: “While,
therefore, certain general rules have been adopted, as means of ascer-
taining the intention of parties; the end in view in every case is to as-
certain the intention from the contract; and when so ascertained, effect
will be given to it, if lawful.”

25. 21 Gratt. 149.



74 ACTION OF DEBT [§ 56

repudiated the theory advanced by counsel that this was a condi-
tion for an alternative payment in a commodity, but said that pay-
able meant to be paid and not may be paid. In this case “cur-
rency” was held to mean nothing more than bank paper then cur-
rently passing as money and which was enumerated in dollars and
cents as specie is, and the court said that, this being so, the quan-
tity of the Virginia and North Carolina currency was fired, and
the contract was equivalent to an engagement to pay bank notes
amounting to $800.00, or so many bank notes as on their face
would nominally make that sum, and was governed by the decision
in Beirne v. Dunlap, supra.

That there is'a difference between the contract to pay in bank
notes and in some other commodity is illustrated by the case of
Lewis v. Long.?® In that case an action of debt was brought on a
bond for $250 “to be paid in trade, such as is to be had, deer-skins,
furs, flax, snake-root, beef, pork, bacon, etc., for value received.”
No question seems to have been raised as to debt being the proper
remedy. Judge Roane, on page 151, said: “This is an action of
debt brought by the appellant against the appellee in the county
court of Harrison. It was an action for money, although it was
contemporaneously agreed and stipulated in the bill it:elf, that
deer-skins and other articles would be received in payment. In 2
Bac. 278 we are told that in the case of a bill for £20 to be paid in
watches, an action of debt must be brought for the money, and not
for the watches, becauce they are of uncertain value.”

In the case of Dungan v. Henderlite, supra, Judge Christian, on"
page 152, refers to the above case, and says that the only question
rai:ed was one of jurisdiction of the appellate court, but *it was
evident, however, that upon such a contract the liability of the ob-
ligor was to pay money, with the privilege of paying in trade, etc.,
when the payment was due; and in default of his paying in the
mode stipulated, the obligee had the right to demand money; and
the action of debt would therefore lie,” and so distinguished it from
the case in which he was delivering the opinion..

Where a bond was executed conditioned to pay on demand
$2,400 “in gold or silver, or the equivalent theredf” it was held
that this was a promi-e to pay $2,400 in gold or silver coin, or the

26. 3 Munf. 136.
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equivalent thereof, that what was meant was money not bullion,
and that debt could be maintained upon the bond.?” In Minnick v.
Williams ¢ the court held that where a bond is conditioned to pay
$350 “payable in monthly installments, either in goods at regular
prices, or current money,” and at the times the amounts are pay-
able neither the goods are delivered nor the money paid, deb¢ will
lie, as this is an obligation to pay money, with the privilege to the
obligor to discharge the money obligation by the delivery of the
goods at regular prices in equal amount, on or before the time of
payment, and having failed to exercise this privilege he was held
. liable absolutely for the money, and to an action of debt for its

. Tecovery.

In Crawford v. Daigh,*® decided by the general court in 1826,
it was held that debt will lie “on a note in writing for the payment
of $64 in good State Bank paper, payable one day after date, for
value received.” The opinion is very brief. Referring to the lan-
guage “State Bank paper,” it was said: “A note for the payment
of s0 much money in a known commodity on a certain day is, after
the day passed, a note for the payment of money. * * * We
think that State Bank paper was not here mentioned as contradistin-
guished from money, but from other paper in circulation then less
valuable than money.” The court did not notice the fact that the
amount of this commodity was fixed by the language used, and
that the contract with the parties was only for the delivery of a
specific quantity of a given commodity, that is, for State Bank pa-
per of the face value of $64. This holding, as well as certain
Kentucky cases taking a similar view, was distinctly disapproved
in Beirne v. Dunlap, supra. It is true that it is cited in Butcher v.
Carlile, supra, Dungan v. Henderlite, supra, and Minnick v. Wil-
liams, supra, but usually for the general proposition that debt will
lie for a promise to pay money in a commodity, the amount of
which is not fixed, and so far the case is sound. But in so far as it
undertakes to decide that a promise to pay $64 in State Bank paper
is a promise to pay money in a commodity the quantity of which
is not fixed, it is out of harmony with the later Virginia cases on

27. Turpin v. Sledd’s Ex'r, 23 Gratt. 238.
28. 77 Va. 758.
29. 2 Va. Cases, 521.
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the subject. On its face it is a promise to deliver a fixed quantity
of a designated commodity at a particular time, for which an ac-
tion of debt will not lie, and it would not seem to be material
whether the undertaking to deliver the commodity was to be per-
formed in one day or one year. The principle would be the same.
It is true that Judge Moncure, in Butcher v. Carlile, supra, under-
takes to distinguish Crawford v. Daigh from Beirne ». Dunlap by
the fact that in one case the paper was payable one day after date,
and in the other more than a year after date, and that the promise
to deliver one day after date showed that the intention of the par-
ties was that payment should be made in currency of equal value
to money, and that the intention of the parties as gathered from
the contract would govern the form of action, but this distinction
does not seem to rest upon any sound basis. The same argument
might be made with reference to a promise to deliver stocks, as, for
example, to pay $64 in the stock of the Western Union Telegraph
Company, and yet we all know that at times the value of these
stocks vary considerably from day to day. According to the Vir-
ginia holding, as indicated in the cases above cited, Crawford .
Daigh must be regarded as being unsound in principle, and as hav-
ing been repudiated by the later cases. Upon paper of this class,
the safer course to be pursued in Virginia is to bring assumpsit,
and outside of Virginia, either covenant or assumpsit, according
to whether the paper is, or is not, sealed.

§ B87. Debt to recover statutory penalties.

It is provided by statute * that penalties provided for the vio-
lation of the license or revenue laws of the State may be recov-
ered by action of debt, indictment, or information, and the proce-
dure in the action of debt in such cases is outlined and prescribed;
and, by another statute,® it is enacted that, when a fine without
corporal punishment is prescribed, the same, if, over $20, may be
recovered by action of debt, or action on the case, or by motion,
the proceeding to be in the name of the Commonwealth.

30. Code, §§8 2394, 2395.

31. Code, § 2543. See, also, Idem, §§ 2544, 2545. See, also, § 6557,
providing for an action of debt to recover, in the case of laboring men,
payments enforced by unlawful attachment or garnishment of exempted

wages.
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But, independent of an express statutory sanction, debt is the
peculiarly appropriate action to recover statutory penalties, and
when a statute gives a penalty to be recovered by, “bill, plaint or
information” the action of debt may be brought on the statute, it
being comprehended in the word “bill.” 3¢ So, also, it has been
held ?* that under a statutory provision enacting that on a failure
to construct cattle guards, a railroad company should pay the land-
owner $5 for every day of such failure, the remedy of the land-
owner, in the event of a non-compliance with the statute on the
part of the company, was an action of debt to recover the penalty,
and that an action on the case would not lie. The court says:
“When a statute imposes a penalty for the nonperformance of a
duty prescribed, no part of which penalty can accrue to the Com-
monwealth, and the statute provides no particular mode by which
the person aggrieved may recover the penalty, the common-law
action of debt may be maintained therefor, and is proper. * * *

“The recovery in cases like this is not measured by the damages
sustained. The verdict does not sound in damages, but is a sum
eo nomine and in numero; otherwise in an action on the case. The
common-law action of debt lies whenever the demand is for a
sum certain, or is capable of being readily reduced to a certainty,
and is the appropriate action for the recovery of a statutory pen-
alty, upon the ground of an implied promise which the law an-
nexes to the liability.”

On the other hand it has been held in West Virginia, constru-
ing a mining statute, which provided that “if any person shall vio-
late this section, he shall forfeit five hundred dollars to any per-
son injured thereby who may sue for the same,” that the penalty
prescribed might be recovered by the person injured in an action
of trespass on the case; that when, as in this case, the statute pre-
scribes the penalty or the sum to be forfeited, but not the form
- of action, debt being the usual remedy will lie; or the form of ac-
tion may be such as the particular nature of the wrong or injury
may require, such as an action of assumpsit, or of trespass on the

32. Sims v. Alderson, 8 Leigh 479; 1 Barton’s Law Practice 200, 201;
S Encl. PL. & Pr., p. 907.

33. Russell ». Louisville & N. R. Co., 93 Va. 322, 25 S. E. 99.

34. Mapel v. John, 42 W. Va. 30, 24 S. E. 608, 32 L. R. A. 800, 57
Am. St. Rep. 839.
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case. In the case last cited damages were not recovered, but sim-
ply the penalty prescribed by the statute; the court holding that
the term “injured” used in the statute meant the wrong done the
party by the violation of the statute. There seems to be no differ-
ence between this case and Russell ». Louisville & N..R. Co.,
supra, and the two cases seem to be in direct conflict on the point
as to whether debt is the exclusive or simply a permissive action to
recover statutory penalties like the above. The West Virginia case
was decided April 1, 1896, and the Virginia case July 9, 1896,
making no reference to the former. If both damages and a stat-
utory penalty are claimed, a remedy therefor is given in Virginia
by an action of trespass on the case.*® Debt, however, may still
be brought to recover the statutory penalty only. It will be ob-
served that, under the above-mentioned statute, when an act re-
sults in actual injury to another, the latter is not precluded from
recovering his real damages by reason of the fact that such inju-
rious act is also penalized by statute. He may recover his actual
damages and the statutory penalty all in one action of trespass on
the case, setting them forth in separate counts. On the other hand,
if an act be merely malumn prohibitum, and its commission entails
no actual damage to another, the fact that such act is penalized by
statute and thereby rendered unlawful does not give to the one
for whose benefit the penalty is provided a further right of action
for damages. The purpose of the statute was merely to preserve
to the person injured the right to maintain his action for the in-
jury he may have sustained by reason of the wrongdoing of an-
other, and to prevent the wrongdoer from setting up the defense
that he had paid the penalty of his wrongdoing under a penal

35. Code, § 5785. This section reads as follows:

“Any person injured by the violation of any sfatute may recover from
the offender such damages as he may sustain by reason of the violation,
although a penalty or forfeiture for such violation be thereby imposed,
unless the same be expressly mentioned to be in lieu of such damages.
And the damages so sustained, together with any penalty or forfeiture
imposed for the violation of the statute, may be recovered in a single ac-
tion of trespass on the case upon proper counts when the same person is
entitled to both damages and penalty: but nothing herein contained shall
affect the existing statutes of limitation applicable to the foregoing causes
of action respectively.”
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statute. It was not intended to create a new ground of action for
damages.*

§ 58. Debt on judgments and decrees.

An action of debt is always the proper, and in most cases, the
exclusive remedy, when an action is desired to be brought on a
judgment.*” Although judgments may be enforced within the ju-
risdictions wherein they are rendered by execution and other sim-
ilar processes, actions on the judgment even in such jurisdictions
are allowed, and a fortiori is this the case with judgments of other
jurisdictions ; but where execution is available as a remedy a sec-
ond action on the judgment is not favored and the courts are dis-
posed to discourage such actions by stibjecting them to rigorous
strictness.®® A judgment is of higher dignity than a bond, note,
account or other similar evidence of debt, and hence such evi-
dences of debt are merged in the judgment thereon; but one judg-
ment is of no higher dignity than another, and hence there is no
merger.*® There is no reason, therefore, why an action may not be
maintained on a judgment, and another judgment thereon ob-
tained, and the Virginia court has held that the vitality of a judg-
ment is not exhausted by one action thereon, but the judgment
creditor is entitled to pursue successive actions until satisfaction
is obtained.*®

36. Connelly . W. U. Tel. Co., 100 Va. 51, 40 S. E. 618, 56 L. R.
A. 663, 93 Am. St. Rep. 919; Hortenste:n ». Va.-Carolina Ry. Co., 102
Va. 914, 923, 47 S. E. 996.

Debt lies on § 4042, Code, prescribing penalties against telegraph com-
panies. W. U. Tel. Co. ». Bright, 90 Va. 778, 20 S. E. 146. For the
essentials of such a declaration in debt, see W. U. Tel. Co. v. Powell,
94 Va. 268, 26 S. E. 828.

37. 5 Encl. Pl. & Pr. 904; 11 Idem 1113; Clark’s Admr. v. Day, 2
Leigh 187; Dragers’ Exr's v. Gorman, 8 Leigh 628; Kemp v». Mundell
and Chapin, 9 Leigh 12. But, of course, the remedy by motion may now
be resorted to. Code, § 6046. .

38. 5 Encl. Pl. & Pr. 905, note; 11 Idem 1089, et seq.; Kaufman v.
Richardson (Ala.), 4 Anno. Cases 168, and note; Cardwell ». Talbott
(Corp. Ct. Danville, Va.), 5 Va. L. Reg. 182, and note.

39. 11 Encl. Pl. & Pr. 1087. )

40. Kelly ». Hamblen, 98 Va. 383, 36 S. E. 491. In this case Judge
Keith says: “Subject to the discretion of courts in the imposition of
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The form of the action will depend somewhat on the nature of
the judgment sued on, though it is a safe rule always to bring
debt as in such case the pleader cannot fall into error. Under the
“full faith and credit” clause of the Constitution of the United
States *' a judgment of a'court of record of one State of the Union
is not to be regarded in the other States as a foreign judgment,
hut is in the nature of a domestic judgment in every other State,
whose tribunals are to allow it the same force and efficacy which
it has in the State where it is pronounced.** Such judgments,
then, being treated as domestis judgments, are matters of record,
and are regarded as of such a solemn nature that assumpsit will not
lie; debt only being the remedy. It may, therefore, be stated that,
by the great weight of authority, in the absence of statute, where
an action is brought on a dowmestic judgment (in which class are
included judgments of courts of record of sister States), the ac-
tion must be debt, and no other.*®* But, as according to the weight
of authority, a foreign judgment is not a record but only prima
facie evidence, either debt or assumpsit may be brought upon such
foreign judgments.** So also debt lies on a justice’s judgment
rendered in a sister State, and a fortiori, on judgments of justices

costs, as many successive actions may be brought upon a judgment as
may be needful in the opinion of the plaintiff, but there can, of course,
be but one satisfaction. * * * We are of opinion that a suit brought
to enforce the lien of a judgment, and prosecuted in good faith, though
ineffectual, is not a bar to a subsequent ‘suit by the same plaintiff against
the same debtor to enforce satisfaction of the same judgment. In all such
cases it will be the duty of the courts to see that the creditor does not ex-~
ercisc his right capriciously or oppressively, and make such orders and de-
crees  with reference to the imposition of costs as will protect litigants
against unnecessary and vexatious suits.”

41. U. S. Constitution, Article 4, § 1.

42, Clarke's Adm'r v. Day, 2 Leigh 187; 11 Encl. Pl & Pr. 1155.

43. 11 Encl. Pl. & Pr. 1114; Black on Judgments, § 873. See post,
§ 70.

44. 11 Encl. Pl. & Pr. 1115; 2 Black on Judgments, § 848; Draper's
Exor’s v. Gorman, 8 Leigh 628. In this case it was held that the Dis-
trict of Columbia is not a State within the provisions of Art. 4, § 1, U.
S. Constitution, and that the judgments of its courts were to be treated
as foreign judgments when an action of debt was brought on one of
them in Virginia.
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in this State** It would seem that assumpsit would also lie on
such judgments, as judgments of a court not of record stand on
a similar footing to foreign judgments,*® and, as we have seen,
assumpsit lies on foreign judgments. It is well settled that the
judgment which will support an action of debt need not have been
pronounced by a court of record. And hence debt will lie on
judgments of surrogate courts and of probate or orphan’s courts.*’
In earlier days there was doubt whether a decree in equity should
be allowed to rank with a judgment at law, or whether it could be -
the basis of an action of debt, in a court of law, but there is no
doubt on that question now for, according to the great weight of
authority, an action of debt can be maintained*to enforce a final
and unconditional decree of a court of equity, either domestic or
foreign, for the payment of a specific sum of money.**

§ 59. The declaration in debt.

The declaration in this action is generally short and simple. A
great variety of forms thereof will be found in the works men-
tioned in the margin.*® The declaration in debt on a simple con-
tract to pay money, whether oral or in writing, conforms to that
in assumpsit save that it is alleged that the defendant agreed and
not that he promised to pay.”® When this promise is “specially
declared on, that is, where, omitting the common counts of ¢n-
debitatus, etc., the plaintiff sets forth the promise to pay as the
ground of his action, a valuable consideration must be stated;” **

45. 11 Encl. Pl. & Pr. 1115, note; Idem, 1102; Idem, vol. 5, p. 906,
note.

46. 5 Encl. Pl. & Pr. 906.

47. Idem.

48. See full note appended to the case of Du Bois ». Seymour (C. C.
A.), 11 Anno. Cases 658; 5 Encl. Pl. & Pr. 1069, et seq.; Cardwell v.
Talbott (Corp. Ct. Danville, Va.), 5 Va. L. Reg. 182, and note.

49, 4 Min. Inst. 1639-1671; 1 Barton’s Law Practice 350-371; Greg-
ory’s Forms, 16-61. For form of declaration in three counts, on bond,
note and open account, see 4 Min. Inst. 1643. ‘

50. 4 Min. Inst. 701. For form of common counts in debt, see Idem,
pp. 1640-1641. For a full discussion of the declaration in debt, see
Idem, pp. 701-705; 5 Encl. Pl. & Pr. 913, et seq.

51. 4 Min. Inst. 701; S Encl. PL & Pr. 914.



82 ACTION OF DEBT [§ 59

and this was so at common law even as to promissory notes, as
the theory was that the action was not upon the note but only
upon the comtract of which it was evidence.®? But this is no
longer the case in Virginia, for now by statute it is provided that
“An action of debt may be maintained upon any note or writing
by which there is a promice, undertaking, or obligation to pay
money, if the same be signed by the party who is to be charged
thereby, or his agent;” ®® and our court has held that this statute
now allows the action of debt to be maintained upon the mote,
without averring or proving any consideration, although the de-
fendant may disprove it; for if it were still needful to aver and
prove a consideratton in such action on the note itself, the statute
just cited would be inoperative.®* It may al:o be mentioned that
although at one time it was held that in order to recover interest
it must be claimed in the declaration,®® the contrary was held un-
der the Virginia statute passed in 1805 authorizing the judgment
for interest though not demanded,®® and it is not now necessary
in an action of debt to demand interest either in the writ or in
the declaration. Interest follows the principal as the shadow fol-
lows the substance. If the judgment is rendered in such case by
default, the clerk is by the present statute ®’ directed to enter it
for the principal sum due with interest thereon from the time it
became payable (or commenced bearing interest) until payment,
and if a jury be impanelled, whether to try an issue in the cause,
or only to inquire of damages, it may at its discretion allow inter-
est, and fix the period at which it shall commence.®®

52. 4 Min. Inst. 702. °

53. Code, § 5799.

54. Crawford ». Daigh, 2 Va. Cases 521; Peasley v. Boatwright, 2
Leigh 212; 4 Min. Inst. 702. In Crawford ». Daigh, supra, the court
said: “The action is either founded on the note, or on the contract
which caused it to be made. On the latter, debt lay at common law, and
if it still is needful to state it in the declaration, the Act of Assembly,
though it says so in so many words, does not give an action of debt om
the note, and has no oreration.”

55. Hubbard ». Blow, 1 Wash. 70; Brooke v. Gordon, 2 Call. 212.

56. Wallace v. Baker, 2 Munf. 334; Baird v. Peter, 4 Munf. 76.

57. Code, § 6134.

58. Code, § 6259; Hatcher v». Lewis, 4 Rand. 152; 4 Min. Inst.
638-640. For a discussion of “debt on bond conditioned” under §§ 6261
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It should further be noted that in an action of debt upon an
obligation to pay money in which the privilege is given to the
debtor as an alternative to deliver something else than money,
such as notes or goods, and the debtor has neither paid the money
nor availed himself of the alternative privilege to deliver the
commodity, it is not necessary, in declaring on the instrument, to
notice the provision as to the alternative mode of payment in the
declaration. As was said by Judge Moncure in Butcher v. Car-
lile: % “The privilege is in the nature of a defeasance, which
need never be stated in a declaration, but is matter of defense, and
ought to be shown in pleading by the opposite party.”

The damages in debt on a money-bond or on a promissory note
are in general merely nominal, and, therefore, the amount of
damages stated in the process and declaration is immaterial.
There are, however, two instances where the damages are material
and should be laid at a sum sufficient to cover the case, namely,
the action of debt on a bond with collateral condition, and on a
penal bond where the principal and interest together exceed the
penalty. In the last case the excess of interest can only be recov-
ered as damages.®®

§ 60. The general issues in debt.

The action of debt by reason of its wide application as a rem-
edy, and the consequent diverse circumstances on which its use
may be founded, has three general issues. These are as follows:

1. Nil debet;

2. Non est factum;

3. Nul tiel record.

These general issues differ widely both in the instances to which

and 6262 of the Code of Virginia (§§ 3393 and 3394 of the Code of
1887), and for the mode of assigning the breaches of the condition in
such action, see 4 Minor's®Institutes 703-4, Graves’ Notes on Pleading
(old), pp. 126-127. See also, § 6242 of Code giving a right to an ac-
tion at law or motion on lost bonds, notes, etc.; Graves’ Notes on Plead-
ing (old), pp. 127-128.

59. 12 Gratt. 520. See also, Minnick ». Williams, 77 Va. 758.

60. 4 Min. Inst. 639, 713; 1 Barton’s Law Practice 260; Allison v.
The Farmers' Bank of Virginia, 6 Rand. 204; Tennant’'s Executor v.
Gray, S Munf. 494; Baker v. Morris, 10 Leigh 311.
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they are applicable, and in their respective scopes. It will, con-
sequently, be proper to discuss each of them 'separately, and,
briefly, to call attention to the salient rules which govern their use.

1. N1 DEBET.
Nil Debet is the general issue in debt on simple contracts; that
is, contracts not under seal. It is one of the broad general issues,

and, as its form shows,* simply alleges that the defendant does_

not owe the money claimed by the plaintiff, without indicating in
any manner why he does not owe it, thus leaving the plaintiff in
the dark as to the real defense, and giving to the defendant the
fullest possible scope as to what defenses he will bring forward
to avoid the payment of the claim. As said by Prof. Minor: ¢
“Under the plea of nil debet the defendant may prove at the trial
coverture when the promise was made,*® lunacy, duress, infancy,
release, arbitrament, accord and satisfaction, payment, a want of
consideration for the promise, failure or fraud in the considera-
tion, a former judgment for the same cause of action, illegality
in the contract, as gaming, usury, etc.; or that the contract was
void by the statute of parol agreements; and, in short, anything
which shows that there is no existing debt due. * * * The
statute of limitations, bankruptcy, and tender are believed * * *
to be the only defenses which may not be proved under the plea,
and they are excepted because they do not contest that the debt
is owing, but insist only that no action can be maintained for it.”
But while, as stated above, payment may be shown under nil debet
this will not be permitted unless a list of payments be filed.** That

61. The plea of nil debet, as given by Prof. Minor (4 Institutes, p.
770), omitting the entitlements, is as follows: “And the said defend-
ant, by his attorney, comes and says that he does not owe the said sum
of dollars, or any part thereof, in manner and form as the said
plaintiff hath above complained; and of this the said defendant puts him-
self upon the country.”

62. 4 Min. Inst. 770. See, also, Va. Fire? etc., Ins. Co. v. Buck, 88
Va. 517, 13 S. E. 973; Columbia Accident Ass'n v. Rockey, 93 Va. 678,
25 S. E. 1009. While probably not necessary to the decision, each of
these cases adopts the statement of Prof. Minor.

63. This would no longer be a defense. See Code, § 5134, giving to
married women full power to contract.

64. Code, § 6144; Richmond, etc., R. Co. v. Johnson, 90 Va. 775, 20
S. E. 148. i
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accord and satisfaction can be given in evidence under a plea of -
nil debet, seems to be settled in Virginia (notwithstanding an early
case to the contrary), and by the weight of authority elsewhere.®
While an award may be shown under nil debet, an agreement to sub-
mit cannot, although it be irrevocable. Such an agreement is a mat-
ter of abatement only, and must be so pleaded.®® If the submission
and award be made in a pending suit, the award cannot be.given
in evidence under nil debet, as all pleadings speak as of the date
of the writ, and at that time there was no award.®” Nil debet i is,
ordinarily, a bad plea to debt on a specialty. If the acknowledg-
ment of indebtedness is under seal this imports, or dispenses with,
a consideration, and hence if the action were debt on a bond the
defendant could not plead nil debet, which plea allows a denial of
consideration, because this is a defense forbidden by the seal. He
cannot plead what he would not be allowed to prove.®®* As Mr.
Tucker says, in the reference given in the margin, “the bond ac-
knowledges the debt, and, being under seal, the defendant is es-
topped to deny the debt, unless he denies the deed,” in other
words, unless he pleads non est factum. But it is said that when
the specialty is only inducement to the action, and matter of fact
its foundation, nil debet is the proper plea. A prominent illustra-
tion of this is an action of debt for rent under a sealed lease.®®*
However, as is well said by Mr. Barton: “The distinction is too
refined for ordinary practice, and the safe rule is never to plead
nil debet to a specialty.” °*°

As we have seen, a judgment of this State or of a sister State
is regarded as a conclusive record, and, consequently, it is held
that nil debet is not a good plea to an action of debt on such judg-
ments. The reason given is that nil debet assumes that the mat-

65. See authorities cited in note 62, ante, and Stephen on Pleading, §
147; 5 Encl. PL. & Pr. 922; 1 Encl. Law & Practice (the discontinued
work), 656. See, however, M'Guire v. Gadsby, 3 Call. 204, and 7 Rob-
inson’s Practice 549-550, where the matter is discussed.

66. Riley v. Jarvis, 43 W. Va. 43, 26 S. E. 366.

67. Austin ». Jones, Gilmer 341; Harrison ». Brock, 1 Munf. 22,

68. S Encl. Pl. & Pr. 924; 2 Tucker’s Commentaries 103; Supervisors
v. Dunn, 27 Gratt. 608.

68a. 5 Encl. Pl. & Pr. 924; 2 Tucker's Commentaries, 103 108; Ste-
phen’s Pleading 280, 281, notes.

- 68b. 1 Barton's Law Practice 491.
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ter is still in dispute and the judgment not conclusive, and if is-
sue were taken on that plea the plaintiff would waive the conclu-
sive effect of his judgment.®® But it is a good plea to an action
of debt on a foreign judgment, and in such action on a judgment
recovered before a justice of the peace of a sister State.®® If,
after judgment, a new action (not on the judgment) is brought
for the same cause, this fact (which would defeat the second ac-
tion by reason of the merger of the cause of action in the first
judgment) may be shown under the general issue of nil debet.™
As the action of debt is in so many cases brought on writings, the
signatures to which, in the absence of statute, it would be necessary
for the plaintiff to prove, attention is called to the Virginia stat-
ute which provides that “Where a bill, declaration, or other plead-
ing alleges that any person made, endorsed, assigned, or accepted
any writing, not under seal, no proof of the handwriting shall be
required, unless it be denied by an affidavit accompanying the plea
putting it in issue.” ™

By another statute 2 it is enacted that: “Where plaintiffs or

68c. Clarke’'s Admg. v. Day, 2 Leigh 187; Kemp 2. Mundell and
Chapin, 9 Leigh 12; 5 Encl. Pl. & Pr. 925-926; 11 Idem., 1154-1155.

69. 11 Encl. Pl. & Pr. 1158. In Draper’s Ex’rs v. Gorman, 8 Leigh
628, it was held that the District of Columbia is not a State, and that
the judgment of one of its courts was to be treated as a foreign.judg-
ment, in an action on which in this State nil debet was a proper plea.

70. 2 Black on Judgments, § 785.

71. Code, § 6125. See Chestnut v. Chestnut, 104 Va. 539, 52 S. E.
348. The words “not under seal” appearing in this section are new with
the Code of 1919. Their insertion, however, did not change the law, as
it" had been held that the effect of the statute was to dispense with the
proof of handwriting in actions on writings not under seal—nothing
more. Phaup v. Stratton, 9 Gratt. 619; Clason ». Parrish, 93 Va. 24,
24 S. E. 471, 2 Va. Law Register 188, and note. If the instrument be
under seal its execution can only be denied by a plea of non est factum
which is required to be verified by oath. Code, § 6124. And a defend-
ant who has made affidavit to a plea of mon est factum under § 6124 is,
of course, not required to make any further affidavit under § 6125. Wil-
son v. Wooldridge, 118 Va. 209, 86 S. E. 872. Text of first edition of
this work cited, Holdsworth v. Anderson Drug Co., 118 Va. at p. 361,
87 S. E. 565. See annotations to § 6125 of the Code; Justis’ Annota-
tions to the Code of West Virginia, p. 802. As to proof of signature
evidencing release, payment, or set-off, see Code of Virginia, § 6093.

72, Code, § 6127. See annotations to this section in the Code of Vir-
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defendants sue or are sued as partners, and their names are set
forth in the declaration or bill, or where plaintiffs or defendants
sue or are sued as a corporation, it shall not be necessary to prove
the fact of the partnership or incorporation, unless with the plead-
ing which puts the matter in issue, there be an affidavit denying
such partnership or incorporation.” )

It is not the practice to write out the plea of nil debet, but when
the case is called for trial, or at the rules if the defendant prefers,
the counsel for the defendant simply instructs the clerk to enter
a plea of nil debet, and, under the above statutes requiring affida-
vits, it would seem to be sufficient for the defendant to enter his
plea of nil debet orally and, at the same time, to offer his affidavit,
in which event the clerk receives it, endorses it and puts it with
the other pleadings, etc., in the case.™ .

The broad general issues, including nil debet, are so general in
their character, and the defenses which may be introduced under
them are so numerous, that a plea of nil debet gives to the plaintiff
no intimation of what the actual defense is, and he is required to
be prepared to meet all of the defenses which may be made under
such a plea. This often resulted in the plaintiff’s being taken by
surprise. This objection is in some degree obviated by the statute
providing that the court may order a statement to be filed of the
grounds of defense, and, on a failure to comply with such order,
may, on the trial, exclude evidence of any matter not described in
the pleaso plainly as to give the adverse party notice of its char-

ginia; also Justis’ Annotations to the Code of West Virginia, p. 803.
Attention is called to § 6126 of the Code which reads as follows:

“Where a bill, declaration, or other pleading alleges that any person
or corporation, at a stated time, owned, operated, or controlled any prop-
erty or instrumentality, no proof of the fact allezed shall be required
unless an affidavit be filed with the pleading putting it in issue, denying
specifically and with particularity that such property or instrumentality
was, at the time alleged, so owned, operated, or controlled.” This sec-.
tion is new with the revision of 1919 and is highly remedial, but is of
little value in actions of debt. The questions more frequently arise in
trespass, case, or proceedings by way of motion.

73. Moreland . Moreland, 108 Va. 93, 60 S. E. 730. This case was
an action of assumpsit and the affidavit required was under § 6133 of
the Code (§ 3286 of the Code of 18387), but the same reasoning would
apply to an action of debt and the affidavits above discussed.
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acter.”* But, while a statement of grounds of defense which is so
indefinite and general that it gives the plaintiff no more notice of
the defense than the general issue, is insufficient,™ yet, on the other
hand, the defendant may allege in such statement as many differ-
ent grounds of defense as his imagination may suggest, and, if he
includes among such grounds his actual defenses, he is safe. So,
even with the aid of § 6091 the plaintiff may still be left to con-
jecture in determining what the real defense is.

2. Non st FactuMm.

This is the general issue in debt on a sealed instrument. Un-
like nil debet the plea of non est factum is a narrow general is-
sue, and under it no defense may properly be given in evidence
which does not render the instrument sued on void as distin-
guished from woidable.”* By the express provisions of the stat-
ute no plea of non est factusn may be received unless it be verified
by oath.”” It will be seen by reference to the form of the plea
that the defendant simply alleges that the instrument sued on “is
not his deed,” and it is not usual to file this plea unless it is in-
tended to dispute the validity of the instrument sued on; payment
being the plea most frequently used, or a sworn equitable plea un-
der § 6145 of the Code.” As said by Prof. Minor: " “Under this
plea the burden of proof is upon the plaintiff, who affirms the ex-
ecution of the bond, to prove it, and if at the trial he fails to do so
satisfactorily, the verdict should be against him. But the defend-
ant, on his part, may show at the trial either that he never exe-
cuted the writing, or that it is absolutely void in law; e. g., for
coverture or lunacy; or because since its execution and before the
commencement of the suit, it has been erased or altered fraudu-

74. Code, § 6091.

75. Chestnut 2. Chestnut, 104 Va. 539, 52 S. E. 348. See as to
proper practice, Columbia Accident Association . Rockey, 93 Va. 678,
25 S. E. -1009.

76. Graves’ Notes on Pleading (old) 79; Stephen's Pleading, § 146;
5 Encl. Pl. & Pr. 923.

77. Code, § 6124. For forms of plea and affidavit, see 4 Min. Inst.
768; Gregory’s Forms 328.

78. 1 Barton’s Law Practice 494; 2 Tucker’'s Commentaries 104, 116.

79. 4 Min. Inst. 769.
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lently, or in a material part by the opposing party in interest.
But he cannot show under it any matter which makes the deed
simply woidable, but not absolutely void; e. g., infancy, duress,
fraud in the consideration, or any statutory illegality, such as
gaming, etc. These must be the subject of special pleas, that is,
in an action on a sealed instrument; but in an action of debt or
assumpsit on an unsealed contract, all these things may be proved
under the general issues of nil debet and non assumpsit respec-
tively.” If a defendant admits the execution of the sealed instru-
ment, and intends to rely upon some fact rendering it void, the
usual and better practice is to plead non est factum and to accom-
pany it with a special affidavit setting out specifically the facts ren-
dering the instrument void.

Though gaming consideration and usury rendered a bond void,
yet it has always been held that they must be specially pleaded.®°
As to lunacy, it is doubtful whether this renders a contract void,
and there are many cases to the contrary.®* So, as non est factum
goes to the execution of the instrument, alleging it to be void in
law, under such plea fraud in the factum may be shown, but not
fraud in the procurement.® Failure in the consideration of the
contract, or fraud in its procurement, or breach of warranty of the
title or soundness of personal property although not provable under
non est factum are, nevertheless, good defenses, and may be
shown by a special plea under § 6145 of the Code.**

3. NuL TieL REicorp.
The general issue in debt on a judgment or other record is nul
tiel record, a narrow general issue disputing the existence of any

80. Graves’ Notes on Pleading (old) 79-80, and authorities cited.

81. Graves’ Notes on Pleading (old) 80; Gould Pl. 300; Bishop on
Contracts (2nd ed.) 181; Allis v. Billings (Mass.), 6 Metc. 415, 39
Am. Dec. 749, and note; Clark on Contracts, 268; see, however, Ste-
phen’s Pleading, 280.

82. Hayes v. Va. Mutual Protective Ass’'n, 76 Va. 225; Graves’ Notes
on Pl. (old) 80; Columbia Accident Ass'n v. Rockey, 93 Va. 678, 25 S.
E. 1009.

83. Columbia Accident Ass'n v. Rockey, 93 Va. 678, 25 S. E. 1009.
The plea of non est factum bars the action only as to him who pleads
it, and does not affect the liability of the other defendants. Bush v.
Campbell, 26 Gratt. 403; Trust Co. ©. Price, 103 Va. 298, 49 S. E. 73.
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such record. So, nul tiel record is the general issue in an action
of debt on a judgment of a court of record of the State in which
it is rendered, or of a sister State.®* Under such plea it may be
shown that there is no such judgment, or that there is a variance
between the judgment set forth in the declaration and that de-
scribed in the record, and as a general rule these are the only ques-
tions raised by the plea. However, if want of jurisdiction affirm-
atively appears on the face of the record, such defense is available
under this plea, and if the record fails to show jurisdiction, it can-
not be aided by other evidence.®®* When the declaration vouches
the record the burden is on the plaintiff to show its existence, and
the record itself is the only evidence receivable to prove its con-
tents.®® The plea of nul tiel record is not applicable to a declara-
tion on a judgment of a court not of record, or of a foreign coun-
try, or, it is said to a decree in chancery, because such decrees are
said not to be records.®” The proper plea in such cases would be
nil debet.*® In the United States Supreme Court and many of the
States it is held that nil debet may be pleaded to an action on a do-
mestic judgment, or a judgment of a sister State, for the purpose
of denying the jurisdiction of the court which rendered the judg-
ment, but the plea would not be allowed the broad scope usually
given it. However, this is not the rule in the majority of the
States, but, on the contrary, it is held that where want of jurisdic-
tion in a domestic court, or a court of a sister State, is available as a
defense it should be made by a special plea showing with particu-
larity such want of jurisdiction,®® and certainly this would always

84. 11 Encl. Pl. & Pr. 1149, 1150.

85. 11 Encl. Pl. & Pr. 1150-1153; Wood ». Comm., 4 Rand. 329.

86. 4 Min. Inst. 814; 11 Encl. Pl. & Pr. 1152-1153.

87. 11 Encl. Pl & Pr. 1150.

88. Idem, p. 1158.

89. Idem, pp. 1156, 1157, 1159- 1164 5 Encl. Pl & Pr. 925 927;
Thompson ». Whitman, 18 Wall. 462.

In Clarke v. Day, 2 Leigh 172, and in Kemp v. Mundell, 9 Leigh 12,
it was specifically held that nil debet was not a good plea to an action of
debt on a judgment of a court of record of a sister State. In Draper’s
Exrs. v. Gorman, 8 Leigh 628, it was held that a judgment of a District
of Columbia Court was a foreign judgment, because said district was not
a State under the provisions of the “full faith and credit” clause of the
Constitution of the United States, and that, therefore, nil debet was a
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be the safe procedure. Want of jurisdiction of a foreign court
may be shown under nil debet.®® No matters which are simply in
- discharge of a judgment, such as payment, accord and satisfaction,
or other matters arising subsequent to the judgment, can be shown
under nul tiel record. They must be specially pleaded.” Fraud,
if relied on, must be specially pleaded, and the facts constituting
the fraud must be distinctly averred in the plea.®® The form of
the plea may be found in the reference given in the margin.®* The
plea concludes with a verification, and the replication must state
that there is such a record and conclude prout patet per recordum,
with a prayer that it be inspected by the court.®

The plea raises no issue as to the validity of the declaration, the
justice of the original judgment, its payment or satisfaction, its
assignment, fraud in its procurement, nor clerical error in taxing
costs.®®

The issue made upon a plea of nul ticl record is to be tried by
the court on a simple inspection of the record produced, and not
by the jury. Of course, a duly authenticated copy of the record
is sufficient, and, if it be destroyed, secondary evidence of it may

proper plea. The court evidently considered that on a foreiyn judgment
under a plea of nil debet the jurisdiction of the court could be inquired
into. Judge Parker said, on p. 636: “There are defenses which may be
made to foreign judgments without trenching upon any rule of sound
policy; such as want of jurisdiction, or that the defendant had no no-
tice of the suit, or that the judgment was obtained by fraud or founded
in mistake, or was irregular and void by the local law; and there ought
to be some general issue to let in these defenses, without driving the de-
fendant to a special plea. Therefore I think the plea of nil debet ought
to have been received.” This was only as to foreign judgments, how-
ever, and it was specifically held in Bowler ». Huston, 30 Gratt. 266, that
want of jurisdictiori of a court of record of a sister State must be spe-
cially pleaded and cannot be shown under nil debet. The opinion in the
case is full and exhaustive.

90. Draper’s Exrs. v. Gorman, 8 Leigh 628, 5 Encl. Pl. & Pr. 925.

91. 11 Encl. PL & Pr. 1164.

92. 11 Encl. Pl. & Pr. 1166. But as to foreign judgments see quota-
tion from Draper’s Exrs. v. Gorman, supra.

93. 4 Min. Inst. 1757.

94, 11 Encl. PL. & Pr. 1154 and 1166; Eppes ». Smith, 4 Munf. 466.

95, 11 Encl. Pl. & Pr. 1153.
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be admitted.?® If there are other issues besides the one made by
this plea, the issue on the plea of nul tiel record should be tried
first.> '

96. 11 Encl. Pl. & Pr. 1153, 1154; 4 Min. Inst. 814.
97. Eppes v. Smith, 4 Munf. 466; Burks’ Exrs. v. Treggs’ Exrs., 2
Wash. 215; Gee ». Hamilton, 6 Munf. 32.
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§ 61. Nature of the action.

The action of covenant is the appropriate remedy for the re-
covery of damages occasioned by the breach of a covenant or
contract in writing under seal.? As said by Prof. Minor: “The
action of covenant is employed to recover damages sufficient to
make amends for a breach of covenant, that is, of a contract un-
der seal. The covenant may be to pay money or to do a col-
lateral thing. 1f it is to pay money the damages which the
covenantee is entitled to recover by way of compensation or
amends for the breach, is the money covenanted to be paid, with
interest from the time that it ought to have been paid. When the
covenant is not to pay money, but to do some collateral thing,
there is no uniform standard of damages, but they must be esti-
mated by a jury, according to the circumstances of each case.
Where the covenant is to pay money, it is obvious that the action
of debt and the action of covenant are concurrent remedies, and
may either of them be resorted to. Thus in the case of a common
money bond, the action of debt will lie, because it is a promise to
pay a specific sum of money, and the action of covenant may be
brought because it is a contract under seal. The amount recovered
in either action is the same; but there is a difference in the light in
which the transaction is regarded in reference to the two actions
respectively. When debt is brought, the plaintiff demands the

1. 5 Encl. Pl. & Pr. 343.
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specific sum eo numero, which the defendant engaged to pay, and
he recovers accordingly. When the action is covenant, the plain-
tiff complains that the defendant, having made a very solemn
promise under his seal, has recklessly violated it, whereby the com-
plainant has suffered damage to an amount which he names, and
which a jury must be called to assess, although,.as we have seen,
the invariable criterion of amount in practice is the sum which the
defendant ought to have paid, with interest.” 2 In the one case he
recovers money eo nomine, in the other, damages; but the
amounts are the same. The covenant may be express or implied.®
As said in Tucker’s Commentaries: 4 “Covenants are either ex-
press or implied, or (which is the same thing) in deed or in law.
Express covenants are set forth in terms in the deed; and no par-
ticular form of words is necessary to constitute them. Implied
covenants are those which the law raises from the character of the
transaction, or from certain technical expressions used in the in-
strument. Thus, the word ‘demise’ implies a covenant for quiet
enjoyment; and the words ‘yielding and paying,’ a covenant to
pay rent.” ® But it should be carefully borne in mind that for a
covenant to be implied so that an action of covenant will lie, the
instrument from which the implication is sought to be drawn must
have been signed and sealed by the party sought to be held as the
covenantor. Such signature and seal is a sine qua non. Thus
when in a deed poll a promise or undertaking is imposed upon the
grantee (who does not sign the deed), the grantee by accepting
the deed is held to be liable for the performance of such promise
or undertaking, on the ground of an implied contract arising from
such acceptance. But this implied contract is in the nature of an
assumpsit, and is a simple contract on which, indeed, assumpsit
will lie, but not covenant. Such an agreement is not a specialty or
contract under seal, and covenant will only lie when the instru-

2. 4 Min. Inst. 426.

3. 5 Encl. PL. & Pr. 346; 2 Tucker’'s Com. 121.

4. 2 Tucker's Com. 121.

5. So, in a note in 4 Va. Law Register 459, the editor says: *“It
seems that an acknowledgment of a debt, under seal, when not made di-
verso intuitu, is regarded as a specialty, though the promise is merely im-
plied. Powell v. White, 11 Leigh 309, 322; 3 Min. Inst. 347. See Wolf
v. Violet, 78 Va. 57.”
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ment is actually signed and sealed by the party or by his author-
ity.®

§ 62. When covenant lies.

Covenant has been held to be well brought in the following in-
stances: To enforce awards, when the submission is under seal;
to recover damages for breach of a promise to pay money when
the promise is under seal, the damages being the debt due, with
interest; to recover damages for the non-performance of collat-
eral agreements under seal; * upon a bond payable in instalments,
a part of which alone are due (and in this case debt formerly
would not lie but will now) ; * on annuity and mortgage deeds; on
leases under seal at the suit of the lessee; by the lessor for the
non-payment of rent, or for not repairing; on a sealed guaranty;
for breach of a covenant to save harmless from a judgment; to do
repairs, to reside on the premises, or to cultivate them in a partic-
ular manner ; not to carry on a particular trade; to deliver boards;
and on a bond for the delivery of goods; upon a penal bond, or
an attachment bond; always remembering that the action lies on
all obligations under seal to pay money or to do anything else, but
that it lies upon no contract unless it be in writing and under seal,
and against no person save he who, by himself, or his duly author-
ized agent acting in his behalf, has executed the sealed instru-
ment.®

6. Taylor v. Forbes, 101 Va. 658, 44 S. E. 888; Barnes v. Crockett’s
Admr., 111 Va. 240, 68 S. E. 983; Harris v. Shields, 111 Va. 643, 69 S.
E. 933; West Virginia, etc, R. Co. v. MclIntire, 44 W. Va. 210, 28 S.
E. 696; note to Dawson v. Western Maryland R. Co., 15 Anno. Cases
683. There is some conflict in the authorities on this point, but the
statement in the text is believed to be supported by the great weight of
authority.

7. 4 Min. Inst. 181-185; Idem, 551, 552.

8. Peyton v. Harman, 22 Gratt. 643. Code, § 5759. And in all cases
where the damages are unliquidated, covenant is the peculiar remedy,
and debt will not lie. 1 Barton’s Law Practice 177; 5 Encl. Pl. & Pr.
344; Hogg's Pleading & Forms 44.

9. Hogg’s Pleading & Forms, 43-45; 1 Barton’s Law Practice 176-177;
S Encl. PL & Pr. 345, et seq.; Taylor v. Forbes, 101 Va. 658, 44 S. E.
888.



96 ACTION OF COVENANT [§ 63

§ 63. When covenant does not lie.

In general it may be stated that the action of covenant will not
lie upon any unwritten contract, nor upon a contract in writing
unless it is under seal and executed by the defendant or his duly
authorized agent.'®* And where an agreement under seal has been
modified by a subsequent parol agreement upon some point essen-
tial to the liability of the defendant, covenant will not lie, but as-
sumpsit is the proper remedy.!!

It has also been held that an action of covenant will not lie on
a deed of trust executed merely for the collateral security of
promissory notes. The trust deed does not raise the note to the
dignity of a specialty, and a promise under seal cannot be implied
from a deed executed, not as an evidence of indebtedness, but sim-
ply to create a security. The bare recital of the debt in the deed of
trust does not suffice to convert the simple contract debt secured
by the deed of trust into a specialty. A deed of trust is but an
incident to the debt; it is not the debt itself.}?

§ 64. Who may bring covenant.

As a general rule, the covenantee is the proper person to main-
tain an action on a covenant for its breach.!* At common law an
indenture or deed inter partes was only available between the par-
ties to it and their privies, and a third person could maintain no
action on a covenant therein, although named in the instrument
and the covenant was made for his benefit.’* The rule stated,
however, did not apply to deeds poll, and at common law a person,

10. 5 Encl. Pl. & Pr. 350.

11, 5 Encl. Pl. & Pr. 351; 3 Rob. Pr. 369; Hogg's Pleading & Forms
45; 11 Cyc. 1027.

12. Wolf ». Violet, 78 Va. 57.

13. 5 Encl. Pl. & Pr. 352, 357; Bullock v. Sebrell, 6 Leigh 560; Poin-
dexter ». Wilton, 3 Munf. 183; Ross v. Milne, 12 Leigh 209; Stuart v.
James River, etc., Co., 24 Gratt. 294; Newberry Land Co. v. Newberry,
95 Va. 120, 27 S. E. 899; Jones v. Thomas, 21 Gratt. 96. See also mon-
ographic note on the Action of Covenant, 1 Wash. (Va. Rep. Anno.)
308.

14. See cases cited ante, note 13, especially Ross v. Milne; also, Wil-
lard . Worsham, 76 Va. 392; Johnson . McClung, 26 W. Va. 659; 5
Encl. Pl. & Pr. 357.
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though not a party to a deed poll, could sue upon it if the instru-
ment showed upon its face that it was made for his benefit.®

But the common-law rule has been so far modified by statute in
many States that it is now generally provided that the real party
in interest may bring an action in his own name on the covenant.'®
As to the Virginia statute on this subject, see ante, § 34 and
notes.!?

§ 66. The declaration.

Prof. Minor, in his Institutes *® says: “As the actiom of cove-
nant can only be supported on a deed, there is less variety in the
declarations in this action than in debt, and, therefore, but few
observations will here be necessary, especially as most of the rules
to be observed in framing a declaration in assumpsit or debt
equally apply to covenant.

“The doctrine touching the statement of the inducement or in-
troductory matter to the material averments; the mode of setting
out the deed; the profert of it; the averments of conditions and
their performance, of notice, etc., and the statement of the breach
or breaches of the covenant, are essentially the same in this action
as in assumpsit and debt. It is usual after stating the breaches of
the covenant declared upon, to conclude by alleging: ‘And so the
said plaintiff says, that the said defendant (although often re-
quested so to do), hath not kept his said covenant, but hath bro-
ken the same,’ etc. ; but this is a merely formal allegation, and may
be omitted.” Various forms of the declaration in this action will
be found in the works referred to in the margin.*

As covenant lies only on sealed instruments and as the seal im-

15. See cases cited in two preceding notes.

16. 5 Encl. Pl. & Pr. 352; Idem, p. 358.

17. Of course, the original right to sue in the name of the contracting
party is not destroyed by the new remedy allowed by this statute (Code,
§ 5143), but, on the contrary, remains in full force. Mutual B. Life Ins.
Co. v. Atwood’s Admr'x, 24 Gratt, 497, 509-510.

18. 4 Min. Inst. 706.

19. 4 Min. Inst. 1691-1697; 1 Barton's Law Practice 409-415; Greg-
ory’'s Forms, 9-15; Hogg's Pleading & Forms 305-309. See generally,
as to the declaration in covenant, the last-named work, 99-104; and also
S Encl. PL. & Pr. 362-376; 2 Tucker’s Com. 126, 127.

PL & Pr—4
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ports a consideration, it is held that the covenant should be set out
without any intermediate inducements or statements of the con-
sideration.?® A promise, or words equivalent to a promise, must be
averred or asserted in the declaration.?!

The covenant, of course, must be recited, but it is sufficient to
set out in the declaration the substance and legal effect only of
such parts of the deed as are necessary to entitle the plaintiff to
recover, and the whole of the agreement need not be recited.??
As the action lies on sealed instruments only, the declaration must
state that the contract sued on was under seal; but there are cer-
tain words such as “indenture,” “deed,” or “writing obligatory,”
which of themselves import that the instrument is sealed, and the
use of such words will be sufficient.?® Although a delivery of the
instrument should generally be alleged, the authorities are conflict-
ing as to whether such an allegation is necessary.?*

It may be stated as a general rule with respect to the statement
by the plaintiff of the covenant and its breach that, as he is suing
for the breach of a contract, he must, of course, show by his plead-
ing that the defendant has broken the contract, and that he, him-
self, is in no default, but has performed, or has been .excused
from performing, all acts which were in the nature of conditions
precedent to his right to hold the defendant liable.?® Thus in an
action by the lessee against the lessor to recover damages for a re-
fusal to renew the lease, the lessee must aver and prove perform-
ance on his part, at the time and in the manner stipulated for, of
all that was required of him by the terms of the lease, as a condi-
tion of such renewal, or give some valid excuse for his nonper-
formance.?® The breach of the covenant should be clearly stated.

20. Jones v. Thomas, 21 Gratt. 96; 5 Encl. Pl. & Pr. 365.

21. 5 Encl. Pl. & Pr. 365.

22. Buster’'s Exr. . Wallace, 4 H. & M. 82; Backus v. Taylor, 6
Munf. 488; 5 Encl. Pl. & Pr. 365, 366. .

23. 5 Encl. PL. & Pr. 366.

24. 5 Encl. Pl. & Pr. 366.

25, See, on this general subject, Harris v. Lewis, 5 W. Va. 575; Clark
v. Franklin, 7 Leigh 1; Buster v. Wallace, 4 H. & M. 82; Austin v.
Whitlock, 1 Munf. 487; note on the Action of Covenant, 1 Wash. (Va.
Rep. Anno.) 532-533; 5 Encl. Pl. & Pr. 365-374.

26. Grubb v. Burford, 98 Va. 553, 37 S. E. 4.
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The common-law method of doing this was to negative the words
of the covenant, and this is generally sufficient. But it may be
well assigned in other words coextensive with the covenant’s im-
port and effect, and as general as the words of the covenant, or by
stating the covenant’s legal effect, provided that the facts stated
in the declaration necessarily show that the covenant.is broken.?’
All that can ever be required is that the declaration shall state a
breach which is clearly within the covenant declared upon.?®* The
object of this action being to recover damages, they should always
be stated in a sum sufficiently large to cover any possible recovery,
but are usually averred in the most general manner.?*

§ 66. Pleas in action of covenant.

Although Prof. Minor speaks of non est factum as being the
general issue in covenant,®® it is said that strictly speaking there
never was any general issue in the action of covenant, as the plea
of non est factum only puts in issue the execution of the deed
sued on, as in debt on specialty, and not the breach of covenant,
or any other defense.* Non est factum pleaded alone admits all
the material averments of the declaration, except the execution of
the instrument declared upon, or other matters rendering the in-
strument void,*? and, in such case, the plaintiff is not put to proof
of any thing else contained in his declaration, except to show the
amount of damages. “In order that other defenses may be relied
upon, they must be pleaded specially.” ** Fhus all pleas to a dec-
laration in covenant are in effect special pleas.®* Among such
matters which must be specially plead may be mentioned perform-

27. 5 Encl. Pl. & Pr. 369, 370; Hogg’s Pleading & Forms {02.

28. Austin v. Whitlock, 1 Munf. 487; 5 Encl. Pl. & Pr. 370.

29. Hogg’s Pleading & Forms 102; 5 Encl. Pl. & Pr. 376.

30. 4 Min. Inst. 772,

31. 5 Encl. Pl. & Pr. 377, 378; Hogg’s Pleading & Forms 183. In the
reference given to Minor’s Institutes, above, it is said that the rules as
to the scope and effect of the plea of non est factum are the same in
covenant as in debt, hence it will be unnecessary to enter into detail here
with respect to this plea. See ante, § 60.

32. See ante, § 60.

33. 5 Encl. Pl. & Pr. 378.

34. 5 Encl. PL. & Pr. 379.




100 ACTION OF COVENANT [§ 67

ance of the covenant, or excuse for nonperformance; matters of
discharge such as bankruptcy, accord and satisfaction after
breach, or arbitration and award; former recovery, foreign at-
tachment, release, tender, payment, set-off, and non damnifica-
tus.®®

§ 67. Covenants performed and covenants not broken.

A plea of “covenants performed” or one of “covenants not
broken” is a proper plea to an action alleging the breach of cove-
nants. If the allegation in the declaration is of the existence of
an affirmative covenant, the plea should be “covenants performed”
for the declaration would be an allegation of an affirmative cove-
nant with a negation of its performance, and the plea being affirm-
ative, i.-e.,, “covenants performed,” would make an issue. For
like reasons if the covenant be negative, as that the defendant
would refrain from doing a thing, the plea should be “covenants
not broken.” %

Sometimes the action is on a bond with condition to do or not
to do a particular thing. Then the same principle applies, and the
plea would be “conditions performed,” or “conditions not broken”
as the case may be, merely substituting the word “condition” for
the word ‘“‘covenant” in the pleas first above mentioned.®” The
plea of “covenants performed,” as a general rule, must show
specially the time, place and manner of performing each covenant,
and if it fails to do so it should be rejected.®® The issue presented
by the plea of “covenants performed” is a narrow one, limited to
the defenses indicated by the language of the plea. The plea can
only be supported by evidence which shows that the defendant
has performed his covenant, and not by evidence excusing his

35. Hogg’s Pleading & Forms 195; 5 Encl. Pl. & Pr. '379-385.

36. Chewning v. Wilkinson, 95 Va. 667, 29 S. E. 680; 5 Rob. Prac.
668; 1 Barton’s Law Practice 501-502; Hogg’s Pleading & Forms 183-
184, 310, note 1; 5 Encl. Pl. & Pr. 380-382; 2 Tucker's Com. 127.

37. Poling v. Mattox, 41 W. Va. 779, 24 8. E. 999; Archer v. Archer,
8 Gratt. 539; Supervisors v. Dunn, 27 Gratt. 620; Elam v. Commercial
Bank, 86 Va. 95, 9 S. E. 498; Chewning v. Wilkinson, 95 Va. 667, 29
S. E. 680.

38. Norfolk & C. R. Co. v. Suffolk Lumber Co., 92 Va. 413, 23 S. E.
737; Arnold v. Cole, 42 W. Va. 663, 26 S. E. 312; 4 Min. Inst. 1202.
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performance thereof, such as a failure on the part of the plaintiff
to perform a condition precedent to his right to recovery, waiver
of performance, or impossibility or inability to perform. All such
matters must be the subject of special pleas.®®

If the declaration is upon both affirmative and negative cove-
nants, then covenants performed should be pleaded to the former,
and covemants not broken to the latter. The usual practice is to
offer both pleas wherever either would be applicable.* It would
seem that in this action the plaintiff will only be required to prove
such matters as are put in issue by the defendant’s special plea or
pleas, and that where the defendant puts in the plea of covenants
performed and covenants not broken but does not plead non est
factum, he admits the execution of the instrument sued on, and
the warranty or covenant therein contained, and no proof of such
matters will be required.#* Where issue is joined on the defend-
ant’s plea of performance the burden of proof is on him.** It is
stated that a plea of covenants performed, being an affirmative
plea, should conclude with a verification,*® and this would seem to
be true in view of the rule that such plea must show the time,
place and manner of performance, and thus introduce new mat-
ter.4* '

§ 68. Plea of non damnificatus.

The plea of non damnificatus is in the nature of a plea of per-

39, Chewning ». Wilkinson, 95 Va. 667, 29 S. E. 680; Scraggs v. Hill,
37 W. Va. 706, 17 S. E. 185; 5 Encl. Pl. & Pr. 380-381, notes; Fairfax
v. Lewis, 2 Rand. 40. See also article, 5 Va. L. Reg. 586.

40. 1 Barton’s Law Practice 502; Hogg’s Pleading & Forms 184; 2
Tucker’s Com. 127.

41, Riddle & Core, 21 W. Va. 530; Arnold v. Cole, 42 W. Va. 663, 26
S. E. 312; Hogg’s Pleading & Forms 310, note; 5 Encl. Pl. & Pr. 379;
Austin v. Whitlock, 1 Munf. 487. For forms of these pleas, see Hogg’s
Pleading & Forms 309; Gregory’s Forms 350-351; 4 Min. Inst. 1742-
1744, See notes to § 6125 of the Code.

42. 5 Rob. Prac. 671.

43. 5 Encl. Pl. & Pr. 381, 382.

44. As to the rule when mew matter is introduced, see Stephen’s Plead-

ing, § 168.
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formance and is applicable only to an action on a bond with con-
dition, or covenant, to indemnify and save harmiess.

These or equivalent words must be contained in the bond, and a
general plea is allowed simply denying that the plaintiff has been
damnified, and he can make the issue more specific by his replica-
tion, pointing out how, when, and wherein he was damnified. The
plea is not applicable (1) where the bond sued on does not con-
tain the words indemnify and save harmless, or one of them, or
their equivalent, (2) where the bond is not to indemnify and save
harmless, but to perform some specific act, although it may pro
tanto amount to indemnity. A plea that the defendant has saved
harmless the plaintiff is bad, unless it specifically points out how
he has saved him harmless.*

§ 69. Assumpsit as a substitute for covenant.

It is provided by statute in Virginia that “In any case in which
an action of covenant will lie there may be maintained an action
of assumpsit; but the general issue in assumpsit on a sealed in-
strument shall be non est factum.” *® As said by Prof. Graves,
“The effect of this important statute is to bridge the gulf which at
common law exists between covenant and assumpsit, and to allow
assumpsit to take the place of both actions.” The two actions,
however, are not interchangeable. “Covenant does not lie when
assumpsit may be maintained, but assumpsit lies when covenant
may be maintained. Covenant remains as at common law. It is
the scope of assumpsit that is enlarged.” +

45. 4 Min. Inst. 1203, 1204, 1219, 1220; Stephen’s Pleading, § 224; 5
Encl. Pl. & Pr. 383; Archer . Archer, 8 Gratt. 539; Supervisors w.
Dunn, 27 Gratt. 608; Poling v. Mattox, 41 W. Va. 779, 24 S. E. 999.
Where the defendant has already pleaded “conditions performed,” the
court may refuse to permit him to plead nom damnificatus as the two
pleas are equivalent. See cases cited and also Elam ». Commercial Bank,
86 Va. 95, 9 S. E. 498. This plea is more often used in debt on a bond
with condition than in any other case, because debt is more frequently
brought on such bonds than covemant. But covemant may be brought on
such bonds (Ward v. Johnston, 1 Munf. 45); and also there may be a
covenant to indemnify and save harmless, in which case the plea would
be proper. See 5 Encl. Pl. & Pr. 383, note 2.

46. Code, § 6088.

47. Graves’ Notes on Pleading (new) 21.
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It has been held, under the above statute, that in an action of
assumpsit, a special count on a sealed instrument may be united
with the common counts in assumpsit,*® and that a special count
in assumpsit can be joined with a special count on a contract un-
der seal, as both are counts in assumpsit.*

As originally passed ® the statute contained no provision con-
cerning the gemeral issue in assumpsit on a sealed instrument,
and the question remained unsettled until the general revision of
1919. It being desirable to assimilate the pleading in assumpsit
to the pleading in debt and to preserve one of the distinguishing
features of a sealed instrument, the revisors provided that the gen-
eral issue in assumpsit on such an instrument should be non est

factum.® !

48. Grubb v. Burford, 98 Va. 553, 37 S. E. 4.

49, American Bonding Co. v. Milstead, 102 Va. 683, 47 S. E. 853.

50. Acts 1897-8, p. 103.

51. See revisors’ note to Code, § 6088. As has been pointed out (ante,
§ 60), the general issue in debt on a sealed instrument is non est factum.
In assumpsit at common law the general issue is nom assumpsit, but be-
fore Acts 1897-8, p. 103 assumpsit did not lie on contracts under seal.
The general issue of now assumpsit is a broad general issue like that of
nil debet in debt on simple contracts, while non est factum is narrow
in its scope, and the defenses that may be shown under it are limited,
as to which see ante, § 60. The question, then, was, what effect did the
statute as originally enacted have on the form in which the defenses in
actions of assumpsit on sealed instruments should be presented? Were
sealed instruments intended to be put on the same footing with simple
contracts so that failure of consideration, fraud in the procurement, want
of consideration, breach of warranty, etc., might be put in evidence un-
der non assumpsit, or did such defenses to a specialty have to be pleaded
specially in an action of assumpsit on the instrument? The Code of 1919
settles the question logically. As the general issue of nil debet is in-
applicable to an action of debt on a sealed instrument, for the same rea-
son the general issue of non assumpsit should be inapplicable to assump-
sit on a sealed instrument, and now in assumpsit there are two general
issues—non assumpsit in actions on simple contracts and nom est factum
on specialties. In assumpsit as in debt such defenses to a specialty as
failure or want of consideration, fraud in the procurement, misrepresen-
tation, or breach of warranty should be made by a sworn plea under §
6145 of the Code.
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§ 70. History of the action and when it lies,

As said by Chitty, “A minute inquiry into the history of this
action would at this time be matter of curiosity rather than of
practical utility.” * Suffice it to say that, originally, the action of
assumpsit was a tort action, pure and simple, to recover damages
for a wrong done. It was given first for malfeasance, the doing
of a thing a man had no right to do, then it was extended to acts
of misfeasance, doing what a man had a right to do, but doing it
in an improper manner, and was finally extended to monfeasance,
the fatlure to do what one ought to do, and hence, the breach of an
executory contract.? Its nature is well suggested by its name,
assumpsit, he has agreed or promised, which is descriptive of the
defendant’s undertaking.® It is the broadest in its scope and the
most used of all the ex contractu actions, and is employed to re-
. cover damages, by way of amends, for the breach or nonperform-

1. 1 Chitty 99. .

2. 2 Encl. Pl. & Pr. 988; Pollock on Contracts 127-128; Robinson w.
Welty, 40 W. Va. 385, 22 S. E. 73.

3. 1 Chitty 98.
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ance of a contract not under seal nor of record. The contract for
the breach of which it lies may be implied as well as express, and
it lies as well on a promise to do a collateral thing, as on one to
pay money.! Assumpsit now lies in Virginia on sealed as well as
unsealed contracts, since the enactment of the statute which pro-
vides that “In any case in which an action of covenant will lie
there may be maintained an action of assumpsit; but the general
issue in assumpsit on a sealed instrument shall be non est fac-
tum.”’® Prior, to this statute, it did not lie on contracts of record,’
such as domestic judgments or judgments of the courts of sister
States, because these are of higher dignity than simple contracts,
and the generality of the pleadings in assumpsit would permit of
defenses which are, in such cases, inadmissible.® Whether the
statute has made any change in this respect has not been deter-
mined. The action of assumpsit as it now exists in Virginia is
broader than covenant, for it lies on both sealed and unsealed con-
tracts; and it is more comprehensive than debt for it may be em-
ployed to recover uncertain sums and unliquidated demands as
well as sums certain of money. The attempt to enumerate, even
partially, the instances in which this action is the appropriate form
of remedy would be of no practical value. It is sufficient to say
that the scope of its relief is coextensive with the realm of con-
tract, and its applicability is only limited by the prerequisite that
damages shall have resulted from the breach of contractual rela-
tions. It is pre-eminently an equitable action, that is to say, it is
flexible, untechnical, and lends itself as a remedy under the most
diverse circumstances. As said in a case wherein it was held that
assumpsit lay for money paid under a mistake, or upon a consid-
eration which happened to fail: “The action of assumpsit is es-
sentially an equitable action. It always lies to recover money
which the defendant ex @quo et bono ought not to retain in his

4, 4 Min. Inst. 428; Stephen’s Pleading, 133, 134; 2 Encl. Pl. & Pr.
988. As to the implied contract on the part of a grantee in a deed poll,
arising from his acceptance of such deed, to perform a promise or un-
dertaking imposed upon him in such deed, see anmte, § 61, where it is
shown that such contract is enforceable in assumpsit.

5. Sec. 6088 Code of Virginia. With reference to the latter part of
this statute, see ante, § 69.

6. See ante, § 69.
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hands. It is a general rule that where one man has in his hands
money, which, according to the rules of equity and good con-
science, belongs to and ought to be paid to another, an action will
lie for such money as money received by defendant to plaintiff’s
use.” " Or, as differently phrased in another case: ‘“The action
for money had and received may generally be maintained where
the money of one man has without consideration got into the
pockets of another; or, as it is sometimes expressed, a man can-
not have something for nothing; a man shall not be allowed to
enrich himself unjustly at the expense of another.”® To name,
by way of illustration, but a very few instances where the action
is appropriate, it has been held that it lies to recover compensa-
tion for services and work of different descriptions; for a wrong-
ful discharge of a servant; for the sale, use, or hire of property,
personal or real; upon bills of exchange, checks, promissory notes,
or policies of insurance; upon awards; for a breach of promise
to marry; for not delivering goods bought; for not accepting
goods sold ; and upon warranties express or implied.?

§ 71. When assumpsit does not lie.

Assumpsit does not lie in any case except where damages are
sought for the breach of a contract express or implied.** At com-
mon law (and in Virginia before the enactment of what is now
§ 6088 of the Code) it did not lie on sealed instruments. It does
not lie nor does any other form of action lie for money paid for an
illegal purpose, such as compounding a crime;!° nor does it lie,
as we have seen, independently of statute, to recover on judg-
ments of a court of this State or of a sister State.’*

7. Garber v. Armentrout, 32 Gratt. 235. See also Jackson v. Hough,
38 W. Va. 390, 18 S. E. Rep. 575; Norfolk ». Norfolk County, 120 Va.
356, 91 S. E. 820.

8. Robinson v. Welty, 40 W, Va. 385, 22 S. E. 73. See also Thomp-
son v. Thompson, 5 W. Va. 190; Mankin v. Jones, 68 W. Va. 422, 69 S. E.
981.

9. 1 Chitty 101-102; Conrad v. Ellison-Harvey Co., 120 Va. 458, 91
S. E. 763. As to assumpsit on negotiable instruments against all or any
intermediate number of those liable, see Code, § 5760.

9a. Cited, Casey v. Walker, 122 Va. at p. 468, 95 S. E. 434.

10. 1 Barton’s Law Practice 128.

11. See ante, § S58.
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§ 72. Waiving tort and suing in assumpsit.

We have seen that assumpsit is exclusively an action ex con-
tractu, and that it lies only for the breach of a contract. What
might at first glance appear an anomaly, the founding of an ac-
tion of assumpsit on what was originally a tort, is explained by
the conclusive legal presumption of an implied comtract in such
cases. ‘The rule is thus stated: “Wherever a person commits a
wrong against the estate of another, with the intention of benefit-
ing his own estate, the law will, at the election of the party in-
jured, imply a contract on the part of the wrongdoer to pay the
party injured the full value of all benefits resulting to such wrong-
doer; and, in such case, the injured party may elect to sue upon
the implied contract for the value of benefits received by the
wrongdoer.” ** The legal presumption of the implied contract be-
ing conclusive, the defendant will not be permitted to set up his
tort in order to defeat the implied promise.!®

Thus, the tort involved in a conversion and appropriation of
one’s property by another to his own use may be waived, and the
injured party may bring indebitatus assumpsit for the value of the
property on the wrongdoer’s implied contract to pay for the prop-
erty converted and appropriated by him.** Where there has been
a tortious taking of goods, the owner may bring trespass for the
taking, or waiving the trespass, he may bring trover for the con-
version, or if the goods have been sold and money received, or the
goods otherwise appropriated or consumed, he may waive tort al-
together  and bring assumpsit for their value.®* In Sangster v.
Com., Judge Moncure says: “When A wrongfully takes the prop-
erty of B and sells it, B may bring trespass, trover, detinue, or as-
sumpsit for money had and received, against A at his election.
* * * By bringing assumpsit he waives all claim for the wrong-

12. 1 Jaggard on Torts 296, 297.

13. Cooley on Torts (Students’ Ed.) 130.

14. Tidewater Quarry Co. v. Scott, 105 Va. 160, 52 S. E. 835. See
also King . McDaniel, 4 Call 451. And in such case, the common
count for goods bargained and sold is sufficient. Walker v. N. & W.
Ry. Co., 67 W. Va. 273, 67 S. E. 722.

15. Maloney v. Barr, 27 W. Va. 381; McDonald v. Peacemaker 5 W.
Va. 439.
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ful detention and conversion, affirms the sale, and makes the pro-
ceeds of it money had and received to his use.” ** But the rem-
edy is not restricted to the instances above mentioned. “Since
one has the right to recover the proceeds of property wrongfully
converted and sold, it necessarily follows that, where the plain-
tiff’s money has been tortiously obtained by the defendant, the
tort may be waived, and an action for money had and received be
brought. * * * For where the defendant has obtained the
plaintiff’s money from him by fraud and deceit, the law implies
a promise by the wrongdoer to restore it because ex @quo et bono
the defendant ought to refund the money, and to enforce such ob-
ligation the action of assumpsit lies,” and the common counts are
sufficient.’” Where a trespasser cuts and sells, or converts to his
own use, trees growing on land, the owner of the land may waive
the tort, and, instead of bringing an action for the tort, sue in as-
sumpsit and recover on the common counts for money had and
received, or on a quantum valebant for their value; but he can-
not maintain assumpsit where the title to the land is in contest
between the parties, because title to real estate cannot be tried in
an action of assumpsit.?® )

As appears by the general statement of the rule given earlier in
this section, the fiction of an implied promise proceeds on the idea
that the defendant’s estate has been enriched and the plaintiff’s
diminished by the wrongful act of the defendant,!®* Hence the
implied assumpsit. It follows that where the tort in question is a
mere naked trespass, such as an assault and battery, or an injury
(unknown to the owner) done by trespassing cattle, there is no
ground for any implication of a contract. Such acts would be sim-
ple wrongs, nothing more, and the plaintiff’s only remedy would
be in a tort action.?® The fact that the tort may also be a crime,

16. 17 Gratt. 132, quoted with approval in Booker v. Donohoe, 95 Va.
359, 28 S. E. 584.

17. Robinson v. Welty, 40 W. Va. 385, 22 S. E. 73.

18. Parks v. Morris, 63 W. Va. 51, 59 S. E. 753; Stephen’s Pleading,
89, 90.

19. See also 15 Am. & Eng. Encl. of Law 1115; Clark on Contracts
\(2nd Ed.) 767-768.

20. 15 Am. & Eng. Encl. of Law 1112; Cooley on Torts (Students’
Ed) 131-132; Clark on Contracts (2nd Ed.) 767-768; Stephen’s Plead-
ing, § 47.
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e. g., a theft, does not affect the plaintiff’s right to bring assump-
sit.2* But in actions based on the copversion of property which
has been sold by the defendant, it is said that the plaintiff in order
to maintain assumpsit must have such an interest in the property
as entitles him to the proceeds of the sale.??

Where the property converted has not been sold, but has been
used or consumed by the tortfeasor, the authorities are in conflict
as to the right of the owner of the property to waive the tort and
bring assumpsit. The cases denying the right hold that there is
no legal presumption of an implied assumpsit raised in such cases,
and that the plaintiff’s remedy is trover.?® But the rule supported
by the great weight of authority, and certainly by reason, is that
in such cases assumpsit will lie; not for money had and received,
because the defendant has received no money, but for the value of
goods sold and delivered.?* The Virginia and West Virginia cases
accord with this majority rule.?®* Where assumpsit is brought
there is no recovery of damages on account of the tort, but the re-
covery is limited to the amount received from the sale, or to the
actual value of the goods used or consumed.?¢ The plaintiff’s elec-
tion to waive the tort, once made, is final; he is bound by it, and
if he brings assumpsit he will not afterwards be permitted to sue
in tort.?’

§ 73. Of general and special assumpsit.

The Common Counts—Why So Called—As said by Mr.
Tucker: “The declaration in assumpsit is either upon an express

21. Clark on Contracts (2nd Ed.) 768; 15 Am. & Eng. Encl. of Law
1114, note; Stephen’'s Pleading, § 47.

22. 15 Am. & Eng. Encl. of Law 1114,

23. 15 Am. & Eng. Encl. Law (2nd Ed.) 1116; Clark on Contracts
(2nd Ed.) 780; note to Woodruff ». Zaban (Ga.), 17 Anno. Cases 975.

24. Note to Woodruff v. Zaban (Ga.), 17 Anno. Cases 975 (where the
Virginia and West Virginia courts are given as supporting the major-
ity rule); Stephen’s Pleading 88, 89.

25. Tidewater Quarry Co. v. Scott, 105 Va. 160, 52 S. E. 835; Ma-
loney v. Barr, 27 W. Va. 381; Walker v. N. & W R. Co., 67 W. Va.
273, 67 S. E. 722; McDonald v. Peacemaker, 5 W. Va. 439.

26. 15 Am. & Eng. Encl. Law 1115; Note in 17 Anno. Cases, at
page 977.

27. 15 Am. & Eng. Encl. of Law 1112; Stephen’s Pleading, § 49.
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or an implied contract. And in the same declaration may be
joined several counts, some of which may be founded upon a
special or express agreement, and others merely upon the agree-
ment which is implied by law from the transaction between the
parties. That upon the express agreement is'called the special
count, and the others are called the general counts.” 2¢ The com-
mon counts are so called because they are the counts applicable to
the causes of action most commonly arising, and, consequently, the
ones most commonly used. The common counts are also spoken
of as genmeral assumpsit for the same reason.?® They are short
general forms, very comprehensive in their scope, and founded
upon an alleged indebtedness.*® The whole discussion of general
and special assumpsit simply resolves itself into the inquiry
whether in the particular instance the general formule known as
common counts may be used as the declaration, or the case is such
that they are inapplicable, and the plaintiff will have distinctly to
state his cause of action according to the general rules of plead-
ing, i. e., declare specially. The common counts are always sub-
stitutional and never exclusive in their use, and in every case where
assumpsit is brought it is perfectly proper to declare specially;
the common counts, where applicable, are adopted for convenience
and brevity, or as a sort of tabula in naufragio to support a re-
covery in the event of the special count proving defective or in-
applicable to the case which developes on the trial. A form of
declaration containing them is given in the margin.®

28. 2 Tucker’s Com. 143; 2 Encl. Pl. & Pr. 990.

29. Stephen’s Pleading, § 82, note; 2 Encl. Pl. & Pr. 1002

30. 2 Encl. PL. & Pr. 1002; 4 Min. Inst. 694.

31. CIRCUIT COURT FOR ———— COUNTY, TO-WIT:—
RULES, 19—.

C. C. complains of D. D. of a plea of trespass on the case in assump-
sit; for this, to-wit: that heretofore, to-wit, on the day of
———————, in the year of our Lord nineteen hundred and ———,
the said defendant was indebted to the said plaintiff in the sum of

dollars, for goods, wares and merchandise before that time
by the said plaintiff sold and delivered to the said defendant, and at his
special instance and request; and also in the further sum of —— 8 ——
dollars for the work and labor, care and diligence of the said plaintiff
before that time done, performed and bestowed in and about the busi-
ness of the said defendant, and for him, and at his special instance and
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Prof. Graves has very tersely, and at the same time completely,
stated the general form and nature of the common counts in as-
sumpsit as follows: “By the common-law system of pleading
there are in assumpsit four kinds of general counts, or common
counts, as they are usually called, viz: (1) the indebitatus as-
sumpsit count; (2) the quantum meruit count; (3) the quantum
valebant count; and (4) the account stated. The indebitatus as-
sumpsit count alleges that the defendant was, at a certain time and
place, indebted to the plaintiff in ¢ named sum of money for
goods sold, work done, money lent, money paid at the defendant’s
request, or for money had and received by the defendant for the
plaintiff’s use; and that -being so indebted, the defendant, in con-
sideration thereof, at a certain time and place, promised the plain-

request; and also in the sum of ——— dollars, for money before that
time lent and advanced to and paid, laid out, and expended for the said
defendant, and at his like special instance and request; and also in the
further sum of ———— dollars, for other money by the said defend-
ant before that time had and received to and for the use of the said
plaintiff; and being so indebted, the said defendant, in consideration
thereof, afterwards, to-wit, on the day and year aforesaid, undertook and
faithfully promised the said plaintifi to pay him the said several sums Jf
money in this count mentioned, when the said defendant should be there-
unto afterwards requested.

And for this also, that heretofore, to-wit, on the day and year last
aforesaid, the said defendant accounted with the said plaintiff of and
concerning divers other sums of money before that time due and ow-
ing to the said plaintiff, and then in arrear and unpaid; and upon such
accounting, the said defendant was found in arrear, and indebted to the
said plaintiff in the further sum of ———— dollars, and being so found
in arrear and indebted, he, the said defendant, in consideration thereof,
undertook and then faithfully promised the said plaintiff to pay to him
the said sum of money in this count last mentioned, when he, the said’
defendant, should be thereunto afterwards requested.

Nevertheless the said defendant, not regarding his said several prom-
ises and undertakings, hath not as yet paid to the said plaintifi the said
several sums of money, or any or either of them, or any part thereof,
although often requested so to do; but to pay the same hath hitherto
wholly neglected and refused, and still doth neglect and refuse, to the
damage of the said plaintiff of ———— dollars. And therefore he
brings his suite.

H.C. C,p q
The above form is taken from 4 Min. Inst. 1671, 1672.
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tiff to pay him the said sum of money on request. The quantum
meruit count, instead of stating that the defendant was indebted
to the plaintiff in a certain sum of money for work, etc., as in the
indebitatus count, states that in consideration that the plaintiff had
done work at the request of the defendant, he, the defendant,
promised the plaintiff to pay him so much money as he reasonably
deserved to have (quantum meruit); and the count then avers
that the plaintiff deserved to have a named sum, whereof the de-
fendant had notice. The quantum valebant count is applicable to
a sale of goods, and alleges that the defendant promised to pay the
plaintiff for certain goods sold and delivered by him to the de-
fendant so much as the goods were reasonably worth (quantum
valebant), and concludes with an averment that they were rea-
sonably worth a named sum, and that the defendant had notice
thereof. The account stated alleges that the defendant ‘at a cer-
tain time and place accounted with the plaintiff (insimul com-
putassent) of and concerning divers sums of money before then
due from the defendant to the plaintiff, and then in arrear and
unpaid, and that upon such accounting the defendant was found
to be in arrear to the plaintiff in a named sum, and that being so
found in arrear and indebted, the defendant, in consideration
thereof, undertook and faithfully promised the plaintiff to pay him
the same on request.” 3 The common breach alleged to all these
counts may be noted in the form of declaration hereinbefore
given.

Of the counts of gquantum valebant for goods sold, and quantum
meruit for work and labor, Prof. Graves says: “In modern prac-
tice it is not necessary or usual to insert them. Their employment
originatéd in the idea that where the indebitatus assumpsit alone
was employed no recovery could be had unless the plaintiff proved
the exact sum in which he alleged the defendant to be indebted to
him. * * * Butitis now settled that under the indebitatus
count, or counts, for goods sold, work done, etc., the plaintiff may
recover what may be due him, although no specific price or sum
was agreed upon; while, on the other hand, it is held that under

32. Graves’ Notes on Pleading (old) 108-109. See also 1 Chitty 339-
342; 1 Barton’s Law Practice 335-336; 4 Min. Inst. 698-701; 2 Tuck-
er's Com. 146-147.
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the quantum valebant and gquantum meruit counts no recovery can
be had if the evidence shows that the goods were sold or the work
done for a certain price or compensation. Since, therefore, the
indebitatus counts are necessary to meet the contingency of a cer-
tain sum due by express contract, and as the quantum meruit and
quantum valebant counts are not needed to accompany the in-
debitatus counts even when no sum certain has been agreed on,
the result has been that the quantum meruit and quantum valebant
counts are now rarely used.” 2

In practically every declaration in assumpsit where the cause of
action is declared on specially, it is advisable to include the com-
mon counts. The reason is that if the plaintiff fail in his proof
of the special and express contract declared on, he may, in many
instances, nevertheless recover under the common counts on an
implied contract.** An illustration is afforded by the case of
Davisson ». Ford,* in which, in assumpsit, on a special count, the
declaration alleged that for the dead carcasses of certain cattle
sold to defendant by plaintiff defendant was to pay plaintiff the
value of the cattle before they had been killed. The evidence
showed that for the carcasses defendant promised to pay $30 a
head. It was held that this was a fatal variance; but that if there
had been a common indebitatus assumpsit count in the declara-
tion, plaintiff could have recovered on such proof. The rule is
thus stated: “Where a party declares on a special contract, seek-
ing to recover thereon, but fails in his right so to do altogether,
he may recover on a general count, if the case be such that, sup-
posing there had been no special contract, he might still have re-
covered for money paid, or for work and labor done, or for
use and occupation, or for money had and received.” 3

The recitals in the common counts are sometimes slightly va-
ried from those given in the form in the margin, supra, in order
to meet cases which come within the scope of general assumpsit

33. Graves’ Notes on Pleading (old) 110. See also 4 Min. Inst. 700;
1 Chitty 341, 342.

34. See 4 Min. Inst. 695, for illustrations of cases where this might
occur.

35. 23 W. Va. 617.

36. 1 Chitty 340, note; Bannister v. Coal & Coke-Co., 63 W. Va. 502,
61 S. E. 338; Lord v. Henderson, 65 W. Va. 321, 64 S. E. 134.
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but not within the letter of the usual forms. Thus, it is held, that,
while rent is recoverable in general assumpsit, there must be in-
cluded a common count for use and occupation of land, as the
other common counts do not justify a recovery for rent.*

A demurrer to the common counts in assumpsit, in the usual
form, will be overruled. And this is true although there be joined
with the common counts special counts on a contract which it is
contended is not admissible in evidence under the common counts.
Whether a written agreement can be introduced to sustain a re-
covery under the common counts must be determined when the
evidence is offered. The question cannot be raised by a demurrer
to said counts.®®

General Assumpsit on an Implied Liability.

As we have seen, the distinguishing feature of general assump-
sit is that it lies exclusively on implied coniracts, and, in those in-
stances where the declaration may be general even though there
has been a special and express contract, the cause of action is the
implied legal liability, and the recovery is based thereon; the spec-
ial contract being but evidence of the measure of damages. Itis pro-
posed, in this connection, to discuss briefly some of the instances in
which the law, in the absence of an actual contract, will imply an ob-
ligation to pay, enforceable by general assumpsit. Any extended
discussion of this principle would involve a treatment of the law
of quasi contracts, This would be out of place here, and only

37. Lawson v. Williamson Coal & Coke Co., 61 W. Va. 669, 57 S.
E. 258; Sandusky v. Gas Co., 63 W. Va. 260, 59 S. E. 1082. Under a
common count for use and occupation of land, a written agreement to
pay rent is admissible to prove the amount due. Goshorn v. Steward,
15 W. Va. 657; Lawson ». Williamson Coal & Coke Co., supra. For
the form of a common count for use and occupation of land, see 2
Chitty 40. For forms of various other common counts adapted to dif-
ferent circumstances, see idem, 36-90. )

38. Portsmouth Refining Co. z. Oliver Refining Co., 109 Va. 513, 64
S. E. 56; Bannister v. Coal & Coke Co., 63 W. Va. 502, 61 S. E. 338;
Norfolk . Norfolk County, 120 Va. 356, 91 S. E. 820. And where the
common counts in a declaration in assumpsit are good, a demurrer to
the entire declaration will be overruled. Grubb ». Burford, 98 Va. 553,
37 S. E. 4.
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some of the general principles enunciated by the courts of Vir-
ginia and West Virginia will be noticed.

In general, where the plaintiff shows that he, either by com-
pulsion of law, or to relieve himself from liability, or to save
himself from damage, has paid money which the defendant ought
to have paid, the count for money paid will be supported; and
where money has been paid for the use of the defendant, the re-
quest necessary to sustain a recovery may be either express or
implied; and the request, as well as the promise, will be implied
where the consideration consists in the plaintiff’s having been com-
pelled to do that to which the defendant was legally compellable,
or where the defendarit has adopted and enjoyed the benefit of the
consideration.?® Wherever one person requests or allows another
to assume such a position that the latter may be compelled by law
to discharge the former’s legal liabilities, the law imports a re-
quest and promise by the former to the latter—a request to make
the payment and a promise to repay—and the obligation thus
created may be enforced by assumpsit for money paid, laid out,
and expended.* So also, the common counts may be’supported
by evidence that the defendant obtained the plaintiff’s money by
fraud, false color, or pretense;** for “wherever one person has
in his hands money equitably belonging to another, that other per-
son may recover it by assumpsit for money had and received.” 42
The action of assumpsit lies in almost every case where one re-
ceives money which in equity and good conscience belongs to an-
other, or ought to be refunded. While it lies upon an express
promise, such a promise is not necessary. It may be maintained
wherever anything is received or done from the circumstances of
which the law implies a promise of compensation. The implied
promise creates all the privity necessary to support the action.*®

39, Nutter v. Sydenstricker, 11 W. Va. 535; Lee ». Va. Bridge Co.,
18 W. Va. 299. Text cited, Richardson v. Whiting Lumber Co., 116
Va. at p. 492,

40. Barrett v. Armstrong, 56 W. Va. 293, 49 S. E. 140; Teter v. Te-
ter, 65 W. Va. 167, 63 S. E. 967.

41. Robinson v. Welty, 40 W. Va. 385, 22 S. E. 73.

42. Langhorne ». McGhee, 103 Va. 281, 49 S. E. 4.

43. B. & O. R. Co. v. Burke, 102 Va. 643, 47 S. E. 824; Norfolk v.
Norfolk County, 120 Va. 356, 91 S. E. 820. In the latter case it was
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Such implication, moreover, does not alone arise from the pay-
ment or receipt of money. Where one renders services for an-
other at the latter’s request, the law, in the absence of an express
agreement, implies a promise to pay what the services are reason-
ably worth, unless it can be inferred from the circumstances that
the services were to be rendered without compensation.*
However, an action of assumpsit does not lie for money volun-
tarily paid for another, without either the request or the ratifica-
tion of the one for whom the money is paid; for no assumpsit is
raised by the mere voluntary payment of the debt of another.*
So, also, as there is no privity of contract between the payee or
holder of a check and the bank upon which it is drawn, unless the
bank has in writing accepted or certified such check, there can be
no recovery by such payee against the bank under a count in as-

pointed out that privity in fact is not essential in an action of assump-
sit, an implied privity in law between the plaintiff and defendant being
all that is required in the class of cases characterized as guasi ex com-
tractu. That case is of interest. Property was by mistake supposed to
be situated and taxable in the county of Norfolk, but in fact it was sit-
uated and taxable in the city of Norfolk. The property was errone-
ously assessed for several years in the county of Norfolk, instead of in
the city of Norfolk, as it should have been, and the taxes were paid to
the county of Norfolk. The court held that since under the statute such
error in assessment could not be corrected after thirty days from the
assessment, the city might sue the county in assumpsit to recover the
taxes paid the county under the erroneous assessments. With reference to
the fiction of an implied promise, however, it is proper to remark, as was
said in the case referred to, that this “will not be indulged in every case,
but only where in equity and good conscience the duty to make such a
promise exists.” Moreover, as was stated in another case (Grice v.
Todd, 120 Va. 481, 91 S. E. 609), an action of assumpsit upon a guasi-
contract is equitable in its nature, and “no recovery will be allowed in
such an action which does violence to natural equity.”

44, Briggs v. Barnett, 108 Va. 404, 61 S. E. 797. Such an inference
that services were to be rendered without compensation is legally drawn
in the case of persons living together as members of the same family.
‘In such cases the law implies no promise of remuneration for services
rendered to each other. Stoneburner v. Motley, 95 Va. 784, 30 S. E.
364; Beale ». Hall, 97 Va. 383, 34 S. E. 53; Coons v. Coons, 106 Va.
572, 56 S. E. 576; Riley v. Riley, 38 W. Va. 283, 18 S. E. 569.

45. Briggs v. Barnett, 108 Va. 404, 61 S. E. 797; Crumlish v. Cen-
tral Imp. Co., 38 W. Va. 390, 18 S. E. 456.
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sumpsit for money had and received, where the payee’s agent has
endorsed and collected the check and misappropriated the pro-
ceeds, although such agent was not authorized to endorse or col-
lect the check, and the bank therefore paid the money to an unau-
thorized person.*®

Difference betwesn General and Special Assumpsit,

There is nowhere else in the books so clear a discussion of the
subjects of general and special assumpsit as that contained in the
note of Hare & Wallace to the case of Cutter v. Powell.” The
authority of the work of these annotators is evidenced by the fre-
quency of its citation by the courts, and they have treated the sub-
ject so clearly that, as has been said, “there is little left but to give
them the proper credit.” ¢ In the following pages their work has
been freely drawn from, with the endeavor, 1n each instance, to
give them the proper credit.

They say:* “The confusion and obscurity which exist in the
books, in relation to this matter of special and general assumpsit,
have arisen from an erroneous impression that, when there has
been a special contract, and the plaintiff brings general assumpsit,
the special contract of the defendant is in some degree, or to some
extent, the ground of the plaintiff’s recovery. This impression
arises from an error as to the legal nature and ground
of general assumpsit, which rest only on a legal liability springing
out of a consideration received; and the difficulty clears away if
it is kept always in mind, that in no case in which general assump-
sit is brought, though there may have been a special agreement,
does the plaintiff legally ground his claim at all upon the special
agreement or promise, nor derive any right from it, nor make it
any part of his case: he proceeds exclusively upon the implied le-
gal engagement or obligation of the defendant, to pay the value of
services ordered or received by him. In special assumpsit, the
express promise of the defendant is an integral essential part of

46. B. & O. R. Co. v. Bank, 102 Va. 753, 47 S. E. 837.

47. 2 Smith’s Leading Cases (5th Am. Ed.) 22-53.

48. Stephen’s Pleading (2nd Edition by Andrews), note to § 82.
49. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am. -

Ed.) 5L
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the plaintiff’s right and of his declaration, because it fixes the
measure of damage to which he is entitled : but in general assump-
sit, he claims, no¢ the conventional, but the legal measure of dam-
ages belonging to the consideration which he proves, and that is
the actual value of the consideration; and the promise or express
contract can have no weight in the proceeding, except as evidence
of the fact of consideration or of its v#lue. Whenever, there-
fore, the plaintiff brings general assumpsit, he grounds his claim
not upon the special contract. But, the rule of law is that, if the
defendant can show that there has been a special contract in rela-
tion to the matter, he will defeat the plaintiff’s general assumpsit,
for the law will not imply a promise where there has been an &x-
press one; that is to say, where there has been a conventional
measure of damages, foresettled by mutual agreement, the plain-
tiff shall not cut loose from it, and claim the legal measure of
damages.” ®° There are, however, some exceptions to this rule.

When General Assump&it Will Not Lie.

In general, it may be stated that “while a special contract re-
mains open, i. e., unperformed, the party whose part of it is un-
performed cannot sue in indebitatus assumpsit to recover a com-
pensation for what he has done; until the whole is completed.” *

50. So, in Buena Vista Co. v. McCandlish, 92 Va. 297, 23 S. E. 78],
it was held that in such cases the special contract is not introduced to
support the form of action, but as evidence to prove the plaintiff's case
and that it makes no difference that the special contract is under seal.
See also Newberry Land Co. v. Newberry, 95 Va. 111, 27 S. E. 897.
In Houston v. McNeer, 40 W. Va. 365, 22 S. E. 80, the court said:
“In no case in which general assumpsit is brought, though there may
have been a special agreement, does the plaintiff legally ground his claim
at all upon the special agreement or promise (or warranty), nor de-
rive any right from it, nor make it any part of his case. He proceeds
exclusively upon the implied legal engagement or obligation. See Cut-
ter . Powell, 2 Smith’s Lead. Cas. (8th Ed.), pt. 1, p. 48. Whenever,
therefore, the plaintiff brings general assumpsit, he grounds his claim,
not on the special contract * * * but upon an existing precedent debt
or liability.”

51. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am. Ed.)
27; Stephen’s Pleading, § 82, note; 2 Encl. Pl. & Pr. 991, note. The
above proposition is subject to many exceptions and limitations set forth
in the following pages.
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So it is held that damages for the breach of a special unexecuted
contract are not recoverable under the common counts in assump-
sit.s2

When General Assumpsit Wil Lie, Though There Has Been a
Special Contract.

(1) Special Contract Fully Executed—“Where there has been
a special contract, the whole of which has been executed on the
part of the plaintiff, and the time of payment on the other side is
past, a suit may be brought on the special contract, or a general
assumpsit may be maintained; and in the last case the measure of
damages will be the rate of recompense fixed by the special con-
tract.” %3

The above rule only applies to those cases where the contract
calls for the payment of money by the defendant. “When the
remuneration was not to be in money, but was to be in any other
kind of personal property, or in personal services, or in the doing
any collateral act (as the delivery of a bond or the like), there
the general indebitatus assumpsit count is not sufficient, but the
declaration must be special.” %

As a corollary of the above rule, it is held that the holders of

52, Mankin v. Jones, 68 W. Va. 422, 69 S. E. 981.

53. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am: Ed.)
41; 2 Encl. PL. & Pr. 991, note.

Where a plaintiff has done everything which has to be executed on
his part, and nothing remains to be done but the performance of a duty
on defendant’s part to pay money due the plaintiff under contract, the
plaintiff may recover on the common counts in assumpsit, and need not
declare specially, however special the contract which has been performed
may have been. But in such cases, the measure of damages is fixed by the
special contract. B. & O. R. Co. v. Polly, Woods & Co., 14 Gratt. 447;
Brooks v. Scott, 2 Munf. 344; Brown v. Ralston, 9 Leigh 532; Jackson
v. Hough, 38 W. Va. 390, 18 S. E. 575; Empire Coal & Coke Co. v.
Hull Coal & Coke Co., 51 W. Va. 474, 41 S. E. 917; Lawson v. Wil-
liamson Coal & Coke Co., 61 W. Va, 669, 57 S. E. 258; Lord v. Hen-
derson, 65 W. Va. 321, 64 S. E. 134; Bannister v. Coal & Coke Co., 63
W. Va. 502, 61 S. E. 338; Mankin v. Jones, 68 W. Va. 422, 69 S. E. 981;
Carpenter ». Smithey, 118 Va. 533, 88 S. E. 321.

54, Brooks v. Scott, 2 Munf. 344 (where the remuneration was to
be in tobacco).
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bills of exchange, notes, checks, bonds, or orders, may recover on
the money counts. In such cases the action is not founded on the
bill, note, or other instrument, but upon the implied undertaking,
and the bill or note is only evidence of that undertaking. The
above is stated to be the rule as to the immediate parties to the
instrument, and also as to actions by an endorsee or assignee
against a remote endorser or assignor, or the payee, of a note or

bond. But the rule is otherwise where it is shown that the de-.

fendant has actually never received any consideration, as, e. g.,
that the money was lent or paid to a third person on the defend-
ant’s credit, or where the defendant is simply a surety and no con-
sideration passed to the defendant from the plaintiff, and they had
not had any dealings together, or where the defendant was a mere
accommodation endorser, and had really received no money. In
such cases the obligation of the defendant is a mere collateral one
and there should be a special count on the instrument. The fact
that the note was not given for money, but for land or work, will
not defeat the action on the common counts.®® Thus, an unpaid
check may be offered in evidence under the money counts in an
action against the drawer; and if there is no other evidence in the
case, it is of itself sufficient to entitle the plaintiff to recover on
those counts.®® ‘

(2) Special Contract Deviated from by Common Consent.—
“If there has been a special contract which has been altered or de-
viated from in particulars, by common consent, general assumpsit
will lie when the work has been performed; and, in such case, if
the original contract has not been wholly lost sight of in the work

55. 4 Rob. Prac. 547-554; Bank of the U. S. v. Jackson, 9 Leigh 221;
Drane v. Scholfield, 6 Leigh 386 (opinion of Judge Tucker); Mackie
v. Davis, 2 Wash. 219; Hughes v. Frum, 41 W. Va. 445, 23 S. E. 604;
Walker v. Henry, 36 W. Va. 100, 14 S. E. 430; Butterworth v. Ellis,
6 Leigh 106; McWilliams v. Willis, 1 Wash. 199; Anderson v. Kanawha
Coal Co., 12 W. Va. 526. See, however, Merchants’ & Mechanics’ Bank
of Wheeling v. Evans, 9 W. Va. 373, where it was held that on the
common counts for momney loaned, in an action of assumpsit, the plain-
tiff may recover of all the makers of a promissory note, though the
money for which the note was given was received by one of them only,
and the others were sureties. 4

56. Blair v. Wilson, 28 Gratt. 165.
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as executed, the rates of recompense fixed by it, shall be the meas-
ure of damages as to those parts in which it can be traced in the
performance; and for the new or extra work, the recovery shall
be upon a quantum meruit.”

Of the two classes [ (1) and (2) ] above mentioned, the au-
thors of the note say:

The defendant “shall not be permitted to defeat a just claim by
setting up a contract which he himself has broken; and the law,
at the same time, secures justice to him by receiving as evidence
of the value of the consideration as between the parties, the prices
agreed to be paid.” 5

(3) Work Not Done According to Special Contract, But Ac-
cepted—Deviations—“If there has been a special contract which
remains unaltered, and the work has been performed, but not ac-
cording to the temms of the contract, so that the plaintiff could re-
cover nothing in a special assumpsit on the contract, the question
whether he can recover, in a quantum meruit, the value which the
work is of to the defendant will depend substantially upon the
question, whether the work done is by the defendant’s consent or
against it. If he has accepted and retained the work, when fin-
, ished, his consent is clear: if he has rejected the performance
when completed, or has done nothing by which he adopts, or ben-
efits himself, of the work, still, it seems, that if he knew of the
altered work going on, and did not dissent, prohibit, or stop the
workman, his assent is to be presumed; for when the defendant
knows that the plaintiff is going on, bona fide, under an honest
impression that he is entitling himself to a recompense, it is fraud
in him to lie by, and suffer the plaintiff to lose his labor, and then
get the work for nothing; for in many of these cases, the work
will become the property of the defendant necessarily; as in
the case of an article made out of his materials, or a house built
upon his ground.” *°

Of the class above mentioned the authors say:

“The plaintiff derives no right from the express contract; he
grounds his claim upon the consideration rendered, and the de-

57. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am.
Ed.) 42.

58, Idem, 51.

59, Idem, 42.
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fendant’s request implied from his acquiescence or acceptance:
the defendant cannot defeat him by setting up the express con-
tract, for that is a totally different contract from the one declared
on: that express contract remains untouched, and if it be not ac-
tually waived or abandoned, will sustain an action by the defend-
ant for the breach of it.” ¢

Thus, a plaintiff having done work under a special contract, but
not in full compliance therewith, and the same having been ac-
cepted by defendant, who was thereby benefited, may recover the
contract price therefor under a quantum meruit, less compensa-
tion for imperfections of the work or material; and in such a
case the special contract would furnish the criterion for the meas-
urement of remuneration. The acceptance of work done admits
benefits, and that remuneration is due therefor.®* But “One, un-
willing, ought not to be made liable for a debt, or when ignorant
of facts making him liable. There ought to be a request, or, if
he is to be made liable because he derives benefit, he ought to have
knowledge of such circumstances as would tell him that in law he
would be liable.” 2 On this principle where A contracted with
B, a contractor, to furnish all materials for, and build complete, a
house, and C furnishes some material used in construction, A
knowing of his doing so, but not knowing but that C was furnish-
ing such material for B, the contractor, and the building, when
completed, was accepted by A from B, no implied contract arose
in favor of C to compel A, the owner of the house, to pay for
such material. There is no privity either in fact or law between
A and C*®

60. Idem, 51, 52.

61. Smith v. Packard, 94 Va. 730, 28 S. E. 586; Railroad Company
v. Lafferty, 2 W. Va. 109; Empire Coal & Coke Co. ». Hull Coal &
Coke Co., 51 W. Va. 474, 41 S. E. 917. Where a person, employed un-
der a written contract to sell land for the owner thereof, was the effi-
cient cause in effecting a sale of the land, though at a less price than
he was authorized to sell under the contract with the owner, his com-
pensation may be recovered under the common counts in assumpsit. In
such case the contract may be used in evidence along with other evi-
dence as a guide to the jury in determining what is a reasonable com-
pensation. Paschall & Gresham v. Gilliss, 113 Va. 643, 75 S. E. 220.

62. Limer v, Trader’s Co.,, 44 W. Va. 175, 28 S. E. 730.

63. Limer v. Trader’s Co., supra.




§ 73] GENERAL AND SPECIAL ASSUMPSIT 123

(4) Special Contract Partly Performed —“If there has been
a special contract, and the plaintiff has performed a part of it ac-
cording to its terms, and been prevented by the act or consent of
the defendant, or by the act of the law, from performing the res-
idue, he may, in general assumpsit, recover compensation for the
work actually performed, and the defendant cannot set up the
special contract to defeat him.” ¢ '

Of the above class the authors say: “It would be obviously un-
just to allow him (the defendant) to defeat the plaintiff by alleg-
ing the special agreement which he has violated and rejected.”

In accordance with the above principle, the Virginia court has
said: “If a party is prevented from fully performing his con-
tract by the fault of the other party, it is clear that the party thus
at fault cannot be allowed to take advantage of his own wrong,
and screen himself from payment for what has been done under
the contract. The law will thereby imply a promise on his part to
remunerate the other party for what he has done at his request,
and upon this promise an action may be brought.” ¢¢ So, where
a common carrier contracted to deliver a crop of wheat at an
agreed price per bushel, and a large proportion of the crop was
delivered in good order; but from the unavoidable effects of a
storm—inevitable accident—a small part was delivered in a dam-
aged condition, and another small portion was lost, it was held
that in an action by the carrier for the freight, he was entitled to
recover, under the common indebitatus count, thé agreed price for
the whole quantity so delivered or lost.®

Where the contract, though partly performed, has been aban-
doned by mutual consent, the plaintiff may resort to the common

counts alone for remuneration for what he has done under the °

special agreement.®®

64. Note to Cutter v. Powell, 2 Smith's Leading Cases (5th Am.
Ed.) 43.

65. Idem, p. 52.

66. Smith v. Packard, 94 Va. 730, 27 S. E. 586 (quoting from 2 Par-
son’s on Contracts 522). See also Barrett v. Raleigh Coal & Coke Co.,
S1 W. Va. 416, 41 S. E. 220 (common counts appropriate means of. re-
covery).

67. Galt v. Archer, 7 Gratt. 307.

68. Railroad Co. v. Lafferty, 2 W. Va. 109; Empire Coal & Coke Co.
v. Hull Coal & Coke Co., 51 W. Va. 474, 41 S. E. 9117.
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If money be paid on a contract of sale, which is wholly
rescinded, either by the mutual consent of the parties, or by virtue
of a clause contained therein, or the consideration of which wholly
fails, the party making such payment, if he has been guilty of no
fraud or illegal conduct in the transaction, may recover the money
under the common counts for money had and received; and this
is the usual and better mode of declaring in such cases, though a
special count may be used. In such cases the special contract is
not introduced to support the form of action, but as evidence to
prove the plaintiff’s case, and it makes no difference that the spec-
ial contract is under seal.®®

(5) Part Performance, and Abandonment of Residue—"But
if there has been an entire executory contract, and the plaintiff has
performed a part of it, and then willfully refuses, without legal
excuse and against the defendant’s consent, to perform the rest,
he can recover nothing either in general or special assumpsit.” 7

The above rule, however, only applies “where the contract is
entire and indivisible, and by the nature of the agreement, or by
express provision, nothing is to be paid till all is performed; but
an agreement, embracing several particulars, though made at one
time and about one affair, may yet have the nature and operation
of several different contracts. * * * It seems therefore, that
if, by operation of law, or by the terms of the agreement, certain
sums become due upon the performance of certain separate parts
of the work, the tonsideration then is severable, and distinct legal
assumpsits arise, and an action for such particular sums may be
maintained on performance of such parts of the work. And in
construing the consideration as entire and distributed, the law will

69. Johnson v. Jennings, 10 Gratt. 1; Buena Vista Co. v. McCandlish,
92 Va. 297, 23 S. E. 781; Newberry Land Co. v. Newberry, 95 Va. 111,
27 S. E. 897; Robinson v. Welty, 40 W. Va, 385, 22 S. E. 73. If the
consideration wholly fails, and the plaintiff does declare specially, a spe-
cial count to recover the payments made (on the purchase price of a
tract of land) which avers a state of facts which, if true, shows that the
plaintiff never received anything under the contract of sale, and that the
defendant cannot convey what he contracted to convey, sufficiently avers
a substantial, if not a total failure of consideration, and is a good count.
Riverside Co. v. Husted, 109 Va. 688, 64 S. E. 958.

70. Note to Cutter . Powell, 2 Smith’s Leading Cases (5th Am.
Ed.) 44.
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be guided by a respect to general convenience and equity, and by
the good sense and reasonableness of the particular case; for it
must be supposed that it was the intention of the parties that such
construction should take place in the occurrence of contingencies
not contemplated and provided for at the making of the contract.
* * * And even though the consideration and the contract be
entire, by the apparent terms of the agreement, yet the circum-
stances may be such as to entitle the plaintiff in law to recover a
ratable recompense upon partial performance; for as the question
of dependent and independent entire promises depends wholly on
intention and equity, it is obvious that there may be an interme-
diate class of cases, where partial performance entitles to partial
recovery and entire performance must be precedent to a recovery
of the whole.” And, in relation to this point, it is the rule “that
where an entire work is to be done, ‘for a certain sum, of which
parts are to be paid at fixed periods, during the time in which the
work should be going on, here the performance is neither wholly
dependent, nor wholly independent; but the plaintiff may recover
an instalment, at the period fixed, by showing a ratable perform-
ance, but not the whole until performance is complete.” ™

The case of a servant hiring himself for a certain period, as for
an entire year, at a fixed sum for the year, and then quitting the
employment before the contract period of his service has expired,
furnishes an illustration of the above rule. In such cases, as a
general rule, at any rate where the servant is a mere menial or
ordinary one, “the court may well infer or the jury find from the
general and known practice and usage in such cases, that, though
the contract is entire, yet the compensation is payable by instal-
ments at certain periods, as, a week, month, or quarter, according
to the kind of service, except where there is a clear understanding
that nothing shall be due till the year of service is wholly ended.
The servant then may recover a ratable recompense for what ser-
vice he has rendered, and the master will have his cross action for
breach of the entire contract: and thus justice will be reached,
and no legal principle disturbed.” ™

71. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am. Ed.)
45, 46.

72. Idem, 47. See, as well illustrating this principle, the case of Mat-
thews ». Jenkins, 80 Va. 463.
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(6) Special Contract Void, Voidable, or, by Defendant’s Fault,
Impossible to Perform.—“1f the special contract under which
partial service is performed be void or voidable, and voided, or
from the defendant’s fault impossible to be performed, it, of
course, cannot be set up to defeat the plaintiff’'s quantum
meruit.” 78

Of this class, the authors say: “Where the special contract is
not legally binding, of course it cannot stand in the way.” ™

Thus, in McCrowell v. Burson,”™ defendant employed plaintiff
by parol contract to furnish labor and materials to build a house,
dnd agreed to pay him in money, merchandise and land. Plain-
tiff incurred expense in preparing for the work, and defendant
refused to let him do it. Plaintiff brought an action of assumpsit,
with a count on the special contract, and with common counts for
labor done and materials furnished at defendant’s request. The
court held that the special contract could not be enforced because,
though it was intended to pass ownership of real estate it was not
in writing and signed by the defendant; but that, though the
special contract was unenforceable yet the defendant was liable
under a new implied contract for the work done and materials
furnished. So, it is said in Clark on Contracts,” “Where an
agreement is not illegal, but merely void, or unenforceable, and
one of the parties refuses to perform his promise after perform-
ance or part performance by the other, the law will create a prom-
ise to pay for the benefits received.” " Illustrations given are
cases of contracts which are unenforceable because of noncom-
pliance with the statute of frauds.

§ 74. When necessary to declare specially.

“Special assumpsit is the only appropriate remedy to recover

73. Note to Cutter v. Powell, 2 Smith’s Leading Cases (5th Am.

Ed.) 48.
74. Idem, 52.
75. 79 Va. 290.

76. P. 552 (2nd Ed.).

76a. Champertous contracts are, in this State, illegal and void, and
compensation for services rendered under them cannot be recovered upon
a quantum merust, any more than upon the contracts themselves. Roller
v. Murray, 112 Va. 780, 72 S. E. 665.
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what is due upon or for the breach of an express simple contract
when the plaintiff grounds his cause of action upon the con-
tract.” 77

Where the special agreement continues in force the plaintiff
must ground his action thereon and, consequently, must always
declare specially.” Thus where the action is for a breach of prom-
ise to marry, for failure to perform stipulated services, or for
failure to accept and pay for goods sold, £t is apparent that in or-
der to recover the plaintiff must show a special contract and rely
on it as the basis of his action; and, under the rule above stated,
this necessitates a special count on the contract.” So, damages
for the breach of a special unexecuted contract are not recover-
able under the common counts in assumpsit;® and general
indebitatus assumpsit does not lie for the breach of an express
contract of warranty.® It is obvious that in such cases the plain-"
tiff must ground his action upon the express contract.

It is also to be remembered that general indebitatus assumpsit
only lies where the remuneration is to be in money. “When the
remuneration was not to be in money, but was to be in any other
kind of personal property, or in personal services, or in the doing
any collateral act, (as the delivery of a bond or the like), there
the general indebitatus assumpsit count is not sufficient, but the
declaration must be special.” #2

§ 76. Nature and constitution of special counts.

General Observations— With the aid of the liberal statutes in
this State, one of which provides that: “No action shall abate for
want of form, where the declaration sets forth sufficient matter
of substance for the court to proceed upon the merits of the
cause,”®® and the other that, on a demurrer, the court shall not

77. Stephen’s Pleading, note to § 82; 2 Encl. Pl. & Pr. 990.

78. 2 Encl. Pl. & Pr. 991, note; Graves’ notes on Pleading (old) 112.

79. Graves’ Notes on Pleading (old) 112; 1 Chitty 348.

80. Mankin ». Jones, 68 W. Va. 422, 69 S. E. 981.

81. Robinson v. Welty, 40 W. Va. 385, 22 S. E. 73; Houston v. Mc-
Neer, 40 W. Va. 365, 22 S. E. 80.

82. Brooks . Scott, 2 Munf. 344 (where the remuneration was to be
in tobacco).

83. Code, § 6085.
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regard any defect or imperfection in the declaration unless there
be omitted something so essential to the action that judgment ac-
cording to law and the very right of the cause cannot be given,
there should be no difficulty, in most cases, in drawing a good
special count in assumpsit. If the pleader but keep in mind that
he is endeavoring to state the breach of a contract, and his dam-
ages sustained as a consequence, and is careful to so state his
case as to show that the contract was a valid one, and the manner
in which its provisions have been violated by the defendant, he
cannot go far wrong. He must bear in mind the essentials of a
valid contract in order that he may properly declare. These,
briefly stated, are as follows: An executory contract is a mutual
agreement, between two or more competent parties, for a valua-
ble consideration, touching a lawful subject matter, to do or noé
"to do a particular thing, and in the form required by law, if any.
For the purposes of pleading the portions of the above definition
in italics are the important ones. The plaintiff seeks to recover
the damages he has sustained by the breach of a lawful specific
promise, supported by a valuable consideration, and if his count
recites these essentials he is safe. The simpler and less technical
and involved the statement is, the better.®® The text-books

84. Code, § 6118.

85. In Bank of the U. S. v. Jackson, 9 Leigh, Judge Tucker says, on
page 239, as to certain defective special counts in assumpsit: ‘“Had the
pleader been content to set forth those facts simply as they occurred,
he could not have failed to draw a good declaration. But in attempting
to mould the transaction into a technical form, he has unfortunately al-
together failed.” In Kennaird ». Jones, 9 Gratt. 184, Judge Lee says
that a special count in assumpsit which sets out the promise and un-
dertaking of the defendant, the consideration upon which it was founded,
the breach of his promise by the defendant, and the loss to the plaintift
occasioned thereby, is undoubtedly good. To the same effect, see Payne
v. Grant, 81 Va. 164; C. & O. Ry. Co. ». Stock, 104 Va. 97, 51 S. E. 161;
Mutual Life Ins. Co. v. Oliver, 95 Va. 445, 28 S. E. 594; Union Stop-
per Co. v. McGara, 66 W. Va. 403, 66 S. E. 698. The declaration need
not state whether the contract is in writing, and even if it does not a
written agreement may be introduced in evidence. McWilliams ». Wil-
lis, 1 Wash. 199; Brooks ». Scott, 2 Munf. 344; Butcher v. Hixton, 4
Leigh at p. 571; Eaves =. Vial, 98 Va. 134, 34 S. E. 978. But see 5
Va. L. Reg. 794, and cases cited.
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abound in forms which are applicable to all except the most ex-
ceptional cases, and it is always both easier and safer to consult
and use an approved form where it is applicable.®®

Essential Averments—The specific averments which are, in
general, essential to the validity of a special count in assumpsit
are (1) The Promise; (2) The Consideration; (3) The Breach;
(4) The Damages. Others which in some cases, but not usually,
necessary are (5) The Notice; (6) The Demand or Request; (7)
Non-Payment.

(1) The Promise—There can be no contract without a prom-
ise, express or implied, and hence in every declaration in assump-
sit the promise is the very gist of the action, and must be pos-
itively averred.®” It will not do to leave the promise to inference
merely, and even setting out in the declaration in hec verba a con-
tract which contains a promise will not satisfy the above rules.®®
There is no difference in pleading between an express and an im-
plied promise; all promises are averred as though express.®* The
general mode of stating the promise is that the defendant “under-
took and faithfully promised,” or simply that he “promised,” but
it is not necessary to use the word promise as-any other equiv-
alent word, such as agreed, will be sufficient,®

(2) The Consideration—There can be no enforceable nor
binding promise unless it be based upon a valuable consideration.

86. 4 Min. Inst. 696. For forms of special counts in assumpsit, see
4 Min. Inst. 1672-1691; 1 Barton’s Law Practice 339-347; 2 Chitty 114-
383.

87. Winston v. Francisco, 2 Wash, 187; Sexton v. Holmes, 3 Munf.
566; Waid v. Dixon, 55 W. Va. 191, 46 S. E. 918; Penn. R. Co: v.
Smith, 106 Va. 645, 56 S. E. 5617.

88. Cooke v. Simms, 2 Call. 309; Woody v. Flournoy, 6 Munf. 506;
Wheeling, etc., Co. v. Wheeling, etc., Co., 62 W. Va. 288, 57 S. E. 826.

89. Morgantown Bank v. Foster, 35 W. Va. 357, 13 S. E. 996; Waid
v. Dixon, 55 W. Va. 191, 46 S. E. 918; Payne v. Grant, 81 Va. 164;
Robinson v. Welty, 40 W. Va. 385, 22 S. E. 73; Bannister v. Coal &
Coke Co., 63 W. Va. 502, 61 S. E. 338; Wheeling, etc.,, Co. v. Wheel-
ing, etc., Co., supra.

90. 4 Min. Inst. 697; Hogg’s Pl. & Forms, 72, 73; Stephen’s Plead-
ing, § 82, note; Union Stopper Co. v. McGara, 66 W. Va. 403, 66 S.
E. 698; Bannister v. Coal & Coke Co., supra.

PL & Pr—5



130 ASSUMPSIT [§75

The want of a statement of a consideration for a promise is a
capital defect in a declaration, not to be supplied by intendment,
and renders the declaration demurrable; and the averment of
consideration must be direct and explicit, and not by way of in-
ducement merely.®* There are some cases, however, in which by
reason of the peculiar nature of an instrument sued on, or by stat-
ute, no consideration need be averred in the declaration. In actions
founded upon bills of exchange, promissory notes, and other legal
liabilities which import a consideration, the declaration need al-
lege no consideration.”? And it is provided by statute in Vir-
ginia that an action of assumpsit may be maintained upon any
note or writing by which there is a promise, undertaking, or obli-
gation to pay money, if the same be signed by the party to be
charged thereby or his agent, and that the rule as to averment
and proof of consideration shall be the same as in an action of
debt thereon.”®* Hence, when, upon written promises to pay
money, assumpsit is brought, no averment of consideration is, in
Virginia, necessary in the declaration.’*

(3) The Breach—Of course, the declaration must show that
the defendant has broken his contract. There is no difference in
the rules governing the allegations of the breach in the action of
covenant and those which obtain in assumpsit,®® and it will be suf-

91, Southern R. Co. v. Willcox, 98 Va. 222, 35 S. E. 355; Penn. R.
Co. v. Smith, 106 Va. 645, 56 S. E. 567; Hall v. Smith, 3 Munf. 550;
Mosely v. Jones, 5 Munf. 23; Jackson v. Jackson, 10 Leigh 467; Bev-
erley v. Holmes, 4 Munf. 95; Morgantown Bank v. Foster, 35 W. Va.
357, 13 S. E. 996. The averment, in a declaration against a common
carrier, that the defendant, in consideration of the delivery to it of cer-
tain goods, issued its bill of lading, by which it “undertook, promised,
and agreed” to carry the goods to their destination is not such an aver-
ment of consideration as is necessary in assumpsit. Penn. R. Co. .
Smith, supra. See C. & O. Ry. Co. v. Stock, 104 Va. 97, 51 S. E. 161,
where the court quotes Hutchinson on Carriers as to the proper mode of
stating a consideration in actions of assumpsit against common carriers.

92, Penn. R. Co. v. Smith, supra; Morgantown Bank v. Foster, supra;
2 Encl. Pl. & Pr. 993.

93. Code, § 5759. In debt under this statute no consideration need be
alleged. See ante, § 59.

94, See Penn. R. Co. v. Smith, supra; Graves’ Notes on Pleading
(new) 20.

95. 4 Min. Inst. 706, 707.
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ficient to refer to a discussion of the breach in the chapter on cov-
enant, without here repeating what is there said.”®

(4) The Damages.—The object of this action being to recover
damages, they should always be stated in a sum sufficiently large
to cover any possible recovery, but are usually averred in the
most general manner. “A general allegation at the end of the
declaration, that the plaintiffs have sustained damages by the fail-
ure of the defendant to perform his several promises named in the
declaration, to a certain amount, is sufficient.” ®* Damages need
not be claimed at the end of each count of a declaration in as-
sumpsit, but may be claimed at the conclusion of the declaration
for all the causes of action in the several counts; and it is both
unusual and unnecessary to insert the claim for damages at the
end of each count.®®

“It is said that the omission to lay damages in the declaration is
cured by verdict and cannot be taken advantage of by a motion in
arrest of judgment, but the court will supply the omission by ref-
erence to the writ, or the declaration may be amended by an in-
sertion of the plaintiff’s claim where the court has jurisdiction of .
the case.” *°

Generally a plaintiff cannot recover in an action sounding in
damages any greater amount than he has laid in his declaration,
and if the verdict is for a larger sum than is claimed in the dec-
laration and writ, it will either be set aside and a new trial
awarded,! or the plaintiff may remit the excess and take judgment
for the amount claimed in the writ and declaration,? or, in excep-
tional cases, the trial court may permit the plaintiff to amend the
ad damnum clause so as to cover the amount of the verdict.® It

96. See ante, § 65. See also 2 Encl. PL. & Pr. 1001, 1002; Hogg's Pl
& Forms 81, 82,

97. Hogg’s Pl. & Forms, 85.

98. American Bonding Co. v. Milstead, 102 Va. 683, 47 S. E. 853;
Postlewaite v. Wise, 17 W. Va. 1; Hoffman v. Dickinson, 31 W. Va. 142,
6 S. E. 53.

99, 5 Encl. PL. & Pr. 706, 707'; Craighill v. Page, 2 Hen. & Munf. 446;
Diggs v. Norris, 3 Hen. & M. 268; Stéphens v. White, 2 Wash. 203.

1. Cloud 7. Campbell, 4 Munf. 214.

2. Lindell v. Monroe, 67 Mo. 619; White v. Cannadee, 25 Ark. 41; 5

Encl. PL. & Pr. 715.

* 3.5 Encl. PL. & Pr. 716.
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has been held in Virginia that while greater damages cannot be
awarded than are claimed in the declaration, this restriction is
confined to the principal of the recovery and does not affect the
interest which may be allowed thereon.* It has been held in West
Virginia that if the trial court renders judgment for a greater
amount than that claimed in the writ the judgment is not subject
to review unless such excess is sufficient to give the appellate
court jurisdiction.®

(5) The Notice—When the matter alleged in the declaration
may be considered as lying more properly in the knowledge of the
plaintiff than of the defendant, when the defendant must have no-
tice before he can be charged with any default, or when the de-
fendant could not perform his contract without receiving notice:
in all such cases there must be a special notice alleged.® Thus,
“The averment of notice is especially necessary in actions on dis-
honored bills and checks against the maker or drawer, and on pro-
tested negotiable notes, and on other negotiable paper against the
endorsers.” 7 In a declaration on a collateral promise, the plaintiff
should aver notice to the guarantor, of the performance of the act
contemplated by the promise, and, perhaps, of a failure to pay by
the person in whose favor the undertaking was made, because the
defendant could not know otherwise either whether it was his
duty to pay, nor, if so, what to pay.® But where notice to a de-
fendant of any fact is not necessary to fix the alleged liability on
him, it need not be averred in stating the case.? Where a notice is

4. Georgia Home Ins. Co. v. Gould, 95 Va. 751, 30 S. E. 366.

5. Giboney v. Cooper, 57 W. Va. 74, 49 S. E. 939.

6. 2 Encl. Pl. & Pr. 1000; Hogg's Pl. & Forms, 81; Austin v. Rich-
ardson, 3 Call 201. In the last-named case, Judge Lyons said: “The
difference is where the party cannot perform the thing without re-
ceiving notice from the person to whom it is to be performed, and
where he may perform it without such notice from the other side. In
the first case a special notice and demand is necessary, but not in the
other.” .

7.1 Barton’s Law Practice 319; Security Loan Co. w. Fields, 110
Va. 827, 67 S. E. 342.. '

8. Pasteur v. Parker, 3 Rand. 458.

9. Union Stopper Co. w. McGara, 66 W. Va. 403, 66 S. E. 698;
Hogg’s Pl. & Forms, 81; 2 Tucker’s Com. 144.
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necessary, the failure of the declaration to allege it is fatal on de-
murrer.?

(6) The Demand or Request—In every case where a formal
demand or request is essential to the cause of action, the dec-
laration must state such demand or request.’* The object of such
demand is to enable the defendant to perform his contract with-
out a suit,»? and wherever the terms of the contract require the
plaintiff to request the defendant to perform his contract, such
request or demand must be averred.'* But no demand or request
need be averred where the action is simply one to enfore a prece-
dent indebtedness and the obligation to pay is complete.’* Where
a demand is necessary the general averment “although often re-
quested,” etc., will not do; the time and place of the demand,
and by whom and to whom made must be stated.!®

(7) Non-Payment—Wherever an action is brought for a debt,
the declaration must allege the non-payment of the sum of money
claimed, at any time or to any person to whom it might legally
have been paid. But no formal allegation of non-payment is re-
quired, and any averment of non-payment is sufficient unless it
be so defective that the court cannot give judgment on the verdict
according to the very right of the case.’® Thus in Cobbs v. Foun-
taine 7 a declaration which charged only that the defendant “hath
and doth refuse to pay,” without alleging that he had not paid,
was held good upon general demurrer. And in no case where the
action is not based upon a promise or undertaking to pay money
is an allegation of non-payment necessary. Thus the non-pay-
ment of damages for not performing an act contracted for need
not be averred.’®

10. 2 Encl. Pl. & Pr. 1000, note; Hogg’s Pl. & Forms 81.

11. 2 Encl. PL. & Pr. 1001.

12. Hogg's Pl. & Forms 79. For instances where demand is nec-
essary and should be averred, see idem, 78-80; 1 Barton’s Law Prac-
tice 320.

13. 2 Encl. PL. & Pr. 1001, note.

14, Idem, ubi supra; Hogg's Pl. & Forms 80.

15. Hogg’s Pl. & Forms 80.

16. Hogg's Pl. & Forms 83, 84.

17. 3 Rand. 484.

18. Hogg’s Pl. & Forms 84; Davisson v. Ford, 23 W. Va. 618.
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8§ 76. Account to be flled with the declaration.

It is provided by § 6090 of the Code of Virginia that: “In
every action of assumpsit upon an account, the plaintiff shall file
with his declaration an account stating distinctly the several items
of his claim, unless it be plainly described in the declaration.”
The object of such account is to give a fuller and more particular
specification of the matter contained in the declaration, and to
give the defendant full notice of any claim which might be in-
sisted on before the jury under general counts in the declaration.*®
Where a sufficient account is not filed, the proper practice is to ap-
ply to the court to require the plaintiff to file an amended and suf-
ficient account of his claim; and, if he fails to do so, to move the
court to exclude evidence of any matter not sufficiently described
to give the defendant notice of its nature and character.?® The
refusal of the trial court, upon request in a proper case, to re-
quire such amount to be filed constitutes reversible error.?**
The account is to be read in connection with the declaration, but
is not a part of the declaration and is not the subject of a de-
murrer, however defective it be?* It cannot perform the
function of a count in the declaration, and where there is no count
in the declaration appropriate to the account filed therewith the
latter answers no purpose. It cannot specify something different
from what is in the declaration, and the account alone would not
admit the evidence.??

Of course, where the claim is plainly described in the declara-

19. Geo. Campbell Co. v. Angus, 91 Va. 438, 22 S. E. 167; Moore v.
Mauro, 4 Rand. 488.

20. Geo. Campbell Co. v. Angus, supra.

20a. Clinchfield C. Corp. v. Brooks," 118 Va. 72, 86 S. E. 829.

21. Geo. Campbell Co. v. Angus, supra; Booker v. Donohoe, 95 Va.
359, 28 S. E. 584. These two cases overrule Wright . Smith, 81 Va.
777. The rule is the same in West Virginia under a similar statute. San-
dusky ». Gas Co., 63 W. Va. 260, 59 S. E. 1082. But a bill of partic-
ulars under § 6091 of the Code (and it seems an account under § 6090
thereof) may be considered as a part of the declaration where the par-
ties agree in writing that the case made by the declaration may be sup-
plemented by the bill of particulars (or account). King v. N. & W. R.
Co., 99 Va. 625, 39 S. E. 701.

22, Sandusky v. Gas Co., supra.
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tion, the statute does not apply and no account need be filed. But
it is obvious that in nearly all cases where the declaration contains
the common counts the account is necessary, as these are so indefi-
nite and general in their nature.?® In Federation Window Glass
Co. v. Cameron Glass Co.,* it was held that the account required
to be filed with the declaration under Code of West Virginia,
1899, ch. 125, § 11 (substantially the same as § 6090, Code of
Virginia), need not necessarily be filed at the time the declaration
is filed, but may be filed at a subsequent time.

§ 77. Avoiding writ of inquiry.
It is provided by § 6132 of the Code of Virginia that there need

23. Hogg's Pl. & Forms 87. No such account need be filed in case the
declaration is on a written promise to pay. Code, § 6090, revisors’' note.
An account filed with a declaration in assumpsit for goods sold, charg-
ing goods sold “per account rendered,” with proof that the account was
rendered is sufficient. And where the insimul computassent count (ac-
count stated) is the one relied on in the case there is no need to file any
account as this count in stself gives the defendant sufficient notice. Insuch
case, however, the plaintiff could not prove any of the particulars of the
account which was stated. Fitch v. Leitch, 11 Leigh 492; Robinson v.
Burks, 12 Leigh 387. Where the date of the account is stated in the dec-
laration with which it was filed, and the account was presented as a debt
due at the institution of the suit, and verdict was rendered accordingly, it
was no error that the account was not dated. Kenefick ». Caulfield, 88
Va. 122, 13 S. E. 348. It was held in Moore . Mauro, 4 Rand. 488, (un-
der 1 Rev. Code 1819, p. 510, § 86, the language of which was some-
what different from § 6090 as it now reads) that an item in an account
reading “merchandise per bill, three months due, 10th of July, 1819,
$480.60” was a sufficient compliance with the statute, and the plaintiff was
allowed to prove the particulars of the bill, the. court stating that the
character of it was rendered sufficiently plain by the statement above
quoted. While matters of evidence are not required to be stated in the
account (Geo. Campbell Co. v. Angus, supra), yet where the declaration
does not plainly describe the items, and the account filed therewith merely
mentions the sums paid without giving any information about them, the
account is insufficient. Johnson v. Fry, 88 Va. 695, 12 S. E. 973. So,
on a count for money had and received, where the account filed with the
declaration was simply “to plaintiff as admr. for money received, $300.00,”
the count and the account filed were held insufficient to admit proof of an
admission by the defendant that he had received from a third person a
certain sum due the plaintiff’s intestate. Minor v. Minor, 8 Gratt, 1.

24, 58 W. Va. 477, 52 S. E. 518.




136 ASSUMPSIT [§ 78

be no writ of inquiry of damages “In any action upon an account,
wherein the plaintiff shall serve the defendant, at the same time
and in the same manner that the process or summons to com-
mence the suit or action is served, with a copy (certified by the
clerk of the court in which the suit or action is brought) of the
account on which the suit or action is brought, stating distinctly
the several items of his claim, and the aggregate amount thereof,
and the time from which he claims interest thereon, and the cred-
its, if any, to which the defendant may be entitled. But this sec-
tion shall not apply to any action on an account in which the
process is served by publication.” In an action of assumpsit, if
the plaintiff proceeds under the above statute, the copy of the ac-
count sued upon, served on the defendant, must be intelligible to
him and inform him of the precise nature of the claim of the
plaintiff and its extent.?s

The above procedure is seldom adopted in practice for the rea-
son that the statute quoted is in large measure superseded by
§ 6133 of the Code of Virginia (discussed in § 78, post) under
which the plaintiff may not only avoid the writ of inquiry but put
the defendant to the necessity of making a sworn defense.?®

§ 78. Avoiding writ of inquiry and putting defendant to
sworn plea.

It is provided by § 6133 of the Code of Virginia that:

“In an action of assumpsit on a contract, express or implied,
for the payment of money (except where the process to answer
the action has been served by publication), if the plaintiff file with
his declaration an affidavit made by himself or his agent, stating
therein to the best of the affiant’s belief the amount of the plain-
tift’s claim, that such amount is justly due, and the time from
which the plaintiff claims interest, and shall serve the defendant,
at the same time and in the same manner that the process or sum-
mons to commence the suit or action is served, with a copy of
such affidavit certified by the clerk of the court in which the suit
or action is brought, together with a copy of the account (when

25. Burwell v. Burgess, 32 Gratt. 472.
26. See Graves’ Notes on Pleading (new) 97.
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an account is filed with the declaration), no plea in bar shall be
received from a defendant sued in his own right, either at rules
or in court, unless the defendant files with his plea the affidavit of
himself or his agent, that the plaintiff is not entitled, as the affiant
verily believes, to recover anything from the defendant on such
claim, or stating a sum certain less than that set forth in the af-
fidavit filed by the plaintiff, which, as the affiant verily believes, is
all that the plaintiff is entitled to recover from the defendant on
such claim. If such plea and affidavit be not filed by the defend-
ant, there shall be no inquiry of damages, but judgment shall be
for the plaintiff for the amount claimed in the affidavit filed with
his declaration. If such plea and affidavit be filed, and the affi-
davit admits that the plaintiff is entitled to recover from the de-
fendant a sum certain less than that stated in the affidavit filed by
the plaintiff, judgment may be taken by the plaintiff for the sum
so admitted to be due, and the case be tried as to the residue.” *

27. The words, “from a defendant sued in his own right,” appearing in
the above statute, are new with the Code of 1919. “This amendment,”
say the revisors in their note to the section, “enables representatives of
parties under disability to make defense without affidavit.” The affidavit
required by the statute should state “the time from which the plaintiff
claims interest.” Merriman Co. . Thomas, 103 Va. 24, 48,S. E. 490.
With reference to affidavits by corporations and agents, Judge Martin P.
Burks, in his Address before the Virginia State Bar Association in' 1919
said: “It had been held in several cases that officers and servants of a
corporation were not ex officio agents of the corporation for the purpose
of making affidavits. (Merriman Co. v. Thomas, 103 Va. 24, 48 S. E.
490, ‘Bookkeeper;’ Taylor . S. M. Tob. Co., 107 Va. 787, 60 S. E. 132,
‘Secretary and Treasurer;” Damron ». Bank, 112 Va. 544, 72 S. E. 153,
‘Vice-President,’ ‘Director;’ Clement v. Adams, 113 Va. 547, 75 S. E.
294, ‘President.’) For the purpose of changing the law as announced in
these cases, the revisors inserted a section declaring that ‘An affidavit by
or for a corporation may be made by its president, vice-president, general
manager, cashier, treasurer, or a director, without any special authoriza-
tion therefor, or by any person authorized by a majority of the stock-
holders or directors to make the same; and when an affidavit is made by
any person other than the principal authorized by law to make it, such
person shall be deemed to have been the agent of the person so author-
ized until the contrary is made to appear.’ (Code, § 276.) The latter
part of the section is intended to apply in all cases, whether the principal
be a natural or artificial person. If the affidavit has been made by one
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The effect of the above statute is twofold. It prevents mere
formal pleas, such as the general issue, being filed simply to de-
lay the hearing, where there is no real defense, and it makes it
possible for the plaintiff to avoid a writ of inquiry when his ac-
tion is upon a claim not evidenced by writing.?®* The statute’s
“obvious purpose is to prevent delay, and, with that object in
view, to simplify and shorten the proceedings.” 2

As to the manner of pleading under the above statute it has
been held that, as pleas of the general issue are not required to be
in writing, and, in practice, seldom are written out, it is a suffi-
cient compliance with the statute under discussion for the defend-
ant orally to direct the clerk to enter a plea of non assumpsit at
the time of filing his written affidavit; it not being necessary
that the plea itself should be in writing.®® An affidavit accom-
panying a plea of non assumpsit “that the matters stated in the
annexed plea are true” is a substantial compliance with the pro-
visions of the statute, as the plea of non assumpsit puts in issue
the entire claim of the plaintiff, and the affidavit states that the
plea is true.®* The affidavit is no part of the plea, and a de-
murrer to an unverified plea does not bring to the attention of the
court the lack of the affidavit. The plaintiff should object to the
reception of the plea when tendered because not so verified, or,
if the plea has been filed, should move to strike it out.®

A plea in bar unaccompanied by affidavit (when the plaintiff
has complied with the provisions of the above statute) is, in le-

purporting to act as the agent of another, the statute raises a prima facie
presumption that he was such agent, and throws the burden of showing
the contrary on him who denies the agency.” 5 Va. L. Rég. (N. S.) 9.

28, Graves' Notes on Pleading (new) 98-100; Judge E. C. Burks’ Ad-
dress (Rep. Va. State Bar Ass’n, 1891, p. 130).

29. Gregg v. Dalsheimer, 88 Va. 508, 13 S. E. 993; Jackson v. Dotson,
110 Va. 46, 65 S. E. 484; Mumford Banking Co. v. Farmers Bank, 116
Va. 449, 82 S. E. 112; Gehl v. Baker, 121 Va. 23, 92 S. E. 852. A sub-
stantial compliance with the statute is all that is required. Carpenter v.
Gray, 113 Va. 518, 75 S. E. 300.

30. Moreland ». Moreland, 108 Va. 93, 60 S. E. 730.

31. Jackson ». Dotson, supra.

32. Lewis v. Hicks, 96 Va. 91, 30 S. E. 466; Gregg v. Dalsheimer,
supra.
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gal effect a nullity. The effect is the same as though no_plea
were entered, and, if such plea be filed at rules, the clerk should
disregard it, and enter a judgment at rules for the plaintiff.?* In
such case the clerk, at the rules following the filing of the declara-
tion, should place the case on the office judgment docket for the
next succeeding term of his court, to become final along with other
office judgments at the time required by law or unless defendant
files a plea in bar accompanied by affidavit as required by the stat-
ute.®* If, through error, the case is placed on the writ of inquiry
docket, and unsworn pleas be filed, and the case continued to an-
other term, and the plaintiff then moves to strike the pleas out
because not sworn to, but the trial court overrules the motion and
compels a trial on the pleas, which results in a verdict and judg-
ment for the defendant, the Supreme Court of Appeals will, on a
writ of error awarded to the plaintiff, set aside the verdict and
judgment, strike out the pleas, and enter final judgment for the
plaintiff.** If the defendant does not plead at all at the next
term following the entry of the office judgment, but is permitted
to plead at a subsequent term the judgment of the lower court al-
lowing the defendant to enter such plea will be reversed and the
Supreme Court of Appeals will enter final judgment for the
plaintiff.®¢

The provision in the statute, however, that the defendant’s plea
shall be verified by affidavit is solely for the benefit of the plain-
tiff, who may waive it, or by his conduct be estopped from assert-
ing it.% The plaintiff does waive his right to object to an unveri-
fied plea if he takes issue, either in law or in fact, on such plea,

33. Gregg v. Dalsheimer, supra.

34. Price v. Marks, 103 Va. 18, 48 S. E. 499; Gring v. Lake Drum-
mond Canal & Water Co., 110 Va. 754, 67 S. E. 360.

35. Price v. Marks, supra. The plaintiff is not responsible for errors
of the clerk, either in taking the rules or in placing the case on the wrong
docket, and such errors cannot deprive him of his rights under § 6133.
Carpenter v. Gray, 113 Va. 518, 75 S. E. 300.

36. Gring v. Lake Drummond Canal & Water Co., supra.

37. Lewis v. Hicks, supra; Spencer v. Field, 97 Va. 38, 33 S. E. 380;
Price v. Marks, supra; Jackson v. Dotson, supra; Carpenter v. Gray, 113
Va. 518, 75 S. E. 300; Mumford Banking Co. v. Farmers Bank, 116 Va.
449, 82 S. E. 112; Gehl v. Baker, 121 Va. 23, 92 S. E. 852,



140 ASSUMPSIT [§ 79

without objection to it for the lack of the affidavit; ** or where
he not only makes no objection when the plea is tendered without
a sufficient affidavit, but, though present by counsel, assents to, or
accepts without objection, a continuance of the case until the next
term of the court, “with leave to the defendant to file within fif-
teen days his grounds of defense.” ® But where pleas in bar
have been filed unaccompanied by affidavit, on which the plain-
tiff takes issue without objection, and such pleas are witharawn
and new pleas are tendered by the defendant the plaintiff may in-
sist on the lack of an affidavit as a valid objection to such new
pleas; his conduct as to the former pleas not constituting a waiver
as to the new pleas, and the latter being subject to all proper ob-
jections.* The mere taking of depositions in the case, it not
having been set for hearing, cannot be considered as a waiver of
the plaintiff’s right to require sworn pleas.#*

§ 79. Misjoinder of tort and assumpsit.

It is a general principle of pleading that causes of action in
tort should not be joined in the same declaration with causes aris-
ing ex contractu. Hence counts in assumpsit should not be joined

38. Lewis v. Hicks, supra.

39. Jackson v. Dotson, 110 Va. 46, 65 S. E. 484. The court said in
this case that there was nothing in its holding in conflict with Price v.
Marks, supra. In the Dotson case the record showed that plaintiff’s
counsel was present when the order of continuance was entered, and ei-
ther consented or made no objection thereto; whereas in the Marks case
it appears that the only continuance had before objection to the pleas
was one without an order of continuance, and the opinion does not in-
dicate that counsel for the plaintiff was present when the defective pleas
were filed, or in any way consented to the continuance. In Gehl v. Baker,
121 Va. 23, 92 S. E. 852, the court stated that “Consenting to, or accept-
ing without objection, a continuance of the case, are familiar methods of
waiving the provisions of the statute.” Whether or not the provisions
of the statute have been waived depends upon the circumstances of the
particular case, and in Carpenter ». Gray, 113 Va. 518, 75 S. E. 300, it
was held that under the facts of that case the plaintiff had neither waived,
nor was he estopped from asserting his right to have judgment entered
in his favor.

40. Spencer v. Field, supra.

41. Price v. Marks, supra.
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in the same declaration with counts in trespass, trespass on the
case, trover, detinue, or other tort actions. ‘“The general doc-
trine is that demands may be joined when they are of the same
nature, and the same judgment is to be given in all, notwithstand-
ing the pleas may be different.” ** This excludes the joining of
tort and assumpsit, for they are not of the same nature. And it
makes no difference that each count may be perfect in itself; if
there is a misjoinder the declaration is bad on general demurrer.*®

This principle of pleading is an important one to remember,
not only to avoid a deliberate misjoinder, but also in order to
make sure that all of the counts in what the pleader means for a
declaration in assumpsit are actually contract and not fort counts.
For it is immaterial that the pleader may denominate his action
assumpsit; if the court upon an examination, on demurrer, of the
actual averments of the declaration decides that one count thereof
does not measure up to the requirements of a special count in
assumpsit, it will frequently be held to be in tort, and the declara-
tions will be bad.

The error most frequently committed is a failure properly to
allege a promise and the consideration therefor. Thus, the aver-
ment in a declaration against a common carrier, that the defend-
ant, in consideration of the delivery to it of certain goods, issued
its bill of lading, by which it “undertook, promised and agreed” to
carry the goods-to their destination is not such an averment of
consideration as is necessary in assumpsit, and renders the count
one in tort and not in assumpsit, and this is so though it is appar-
ent that the plaintiff meant the count to be in assumpsit and not
in tort.** To avoid this error the rules set forth in a preceding

42. 4 Min. Inst. 446, 447; 1 Barton’s Law Practice 303, 304; Hogg's
Pl. & Forms, 138-140. Nor can different species of action be so joined
though all are ex comtractu. Thus assumpsit cannot be joined with debt,
account, or (at common law) covenant. 4 Min. Inst. 447.

43. 4 Min. Inst. 448; Gary ». Abingdon Pub. Co., 94 Va. 775, 27 S.
E. 595; Norfolk & W. R. Co. v. Wysor, 82 Va. 250. See also Spencer
v. Pilcher, 8 Leigh 584; Southern Express Co. ». McVeigh, 20 Gratt.
264; Creel v. Brown, 1 Rob. 265; Gary v. Abingdon Pub. Co., supra;
Grubb v. Burford, 98 Va. 553, 37 S. E. 4; Penn. R. Co. v. Smith, 106
Va. 645, 56 S. E. 567. With reference to the effect of the statute of
jeofails, see post, § 197.

44, Penn. R. Co. v. Smith, supra. This difficulty frequently arises in
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section as to the essential averments in special assumpsit should
be constantly borne in mind. In discussing the subject certain
general principles of guidance have been laid down by our Su-
preme Court of Appeals. Thus Judge Tucker said that to con-
stitute a count in assumpsit “there must be an agreement laid be-
tween the parties, or a promise from the defendant to the plain-
tiff for a consideration.” ¥ And, more recently, Judge Cardwell
said: “In an action in assumpsit the promise is the legal cause of
action, and where a count states that the defendant agreed or un-
dertook, these words import a promise, and the count, therefore,
is in form assumpsit.” ¢ Where a count in a declaration is in as-
sumpsit, the mere fact that it complains of defendant “of a plea
of trespass in the case,” instead of trespass on the case in assump-
sit, cannot change the form of action. It is still assumpsit.*?

§ 80. General issues in assumpsit.

The general issue in assumpsit except where the action is
brought on sealed instruments, is non assumpsit.*® This is one of
the broad general issues, and in Va. Fire & Marine Ins. Co. v.
Buck,*® the court said: “The fact is undeniable that for more

declarations against common carriers for loss of goods, etc.,, as in such
cases, the allegations in the fort forms of action and in those ex comiraciu
bear to each other great similarity. As to the proper mode of stating a
consideration in actions of assumpsit against common carriers, see C. &
0. Ry. Co. v. Stock, 104 Va. 97, 51 S. E. 161.

45. Spencer v. Pilcher, 8 Leigh 584.

46. American Bonding, etc,, Co. v. Milstead, 102 Va. 683, 47 S. E. 853.

47. Gray v. Kemp, 88 Va. 201, 16 S. E. 225. See also Ches. & O. R.
Co. . National Bank, 122 Va. 471, 95 S. E. 454.

48. The form of the plea, omitting the entitlements, as given in 4 Min.
Inst. 773, is as follows: “And the said defendant, by his attorney, comes
and says, that he did not undertake or promise in manner and form as
the said plaintiff hath above complained. And of this the said defendant
puts himself upon the country.” A plea of “not guilty” in an action of
assumpsit though an improper plea, and subject to demurrer, presents a
substantial issue, and such mispleading and misjoinder of issue thereon
will, after verdict, be cured by the statute of jeofails. Bannister v. Coal
& Coke Co., 63 W. Va. 502, 61 S. E. 338; Gray v. Kemp, 88 Va. 201, 16
S. E. 225; 2 Tucker’s Com. 160.

49, 88 Va. 517, 13 S. E. 973.
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than a century past there has been admitted, under the plea of
non assumpsit, in all actions of assumpsit, whether founded on an
implied or express promise, any matter of defense whatever (the
same as in the case of #nil debet) which tends to deny his (the
defendant’s) liability to the plaintiff’s demands. * * * Under
the plea of nil debet the defendant may prove at the trial cover-
ture when the promise was made, lunacy, duress, infancy, release,
arbitration, and accord and satisfaction, payment, a want of con-
sideration for the promise, failure or fraud in the consideration,
and, in short, anything which shows there is no existing debt due.
The statute of limitations, bankruptcy, and tender are believed to
be the only defenses which may not be proved under this plea,
and they are excepted because they do not contest that the debt
is owing, but insist only that no action can be maintained for it.” 5°
Thus, in an action of assumpsit on a fire insurance policy, the
defendant may, under the plea of non assumpsit show a breach of
the conditions of the policy avoiding it;®* and in an action of as-
sumpsit to recover a sum of money in gold which had been de-
livered by the plaintiff to the defendant for safe-keeping, the de-
fendant was allowed to show under non assumpsit that he had
been robbed of it.®* This general issue is a denial that covers
the whole declaration and puts the plaintiff to the proof of every
material fact.®® The plea is not required to be in writing, and, in
practice, is seldom written out; the -defendant’s attorney simply
giving the clerk oral direction to enter the plea of non assump-
sit.5¢ The general issue of nil debet is identical in its scope and
effect with that of non assumpsit,®® and, as the various defenses

50. See also Morgantown Bank v. Foster, 35 W. Va. 357, 13 S. E. 996;
4 Min. Inst. 770, 773-775; 1 Barton’s Law Practice 500, 501; 2 Tuck-
er's Com. 160; Hogg’s Pl. & Forms 176-178; First National Bank v.
Kimberlands, 16 W. Va. 555. “Under it the defendant is generally enti-
tled to give evidence of anything which shows that, ex @quo et bono, the
plaintiff ought not to recover.” 2 Encl. Pl & Pr. 1029.

51. Rochester Ins. Co. v. M. S. Ass'n, 107 Va. 701, 60 S. E. 93.

52. Danville Bank v. Waddill, 31 Gratt. 469.

53. Morgantown Bank v. Foster, supra; Graves’ Notes on Pleading
(new) 99-100; 1 Barton's Law Practice 500.

54. Moreland v. Moreland, 108 Va. 93, 60 S. E. 730.

55. Graves’ Notes on Pleading (old) 81.
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proper to be made under the former have been fully discussed in
the chapter on the action of Debt, and nearly the whole of such
discussion is equally applicable to non assumpsit, it would be use-
less to repeat here the observations there made. The reader is
referred to that chapter for a tseatment of much that is pertinent
to this section.®®

The general issue in assumpsit on a sealed instrument is non
est factum,”” and the scope and effect of this general issue are the

same in all respects in assumpsit as in debt, as to which see ante,
§§ 60, 69.

§ 81. Special pleas.

Any discussion of special pleas in assumpsit, must, by reason
of the great latitude allowed in the defenses under the general
issue of nom assumpsit, resolve itself into an effort rather to par-
ticularize those defenses which may be the subject of special pleas,
than to enumerate what must be pleaded specially. As we have
seen, bankruptcy, tender and the statute of limitations are the only
defenses which must be specially pleaded.®®

56. See ante, § 60, and note particularly the great utility of § 6091 of
the Code of Virginia, giving to the plaintiff the right to call for the
grounds of defense, in preventing surprise under the broad general issues.

57. Code, § 6088.

58. See ante, § 80. As a general rule all matters of defense which
arise after the action is brought must be the subject of special pleas, and
are not provable under the general issue. Hogg’s Pl. & Forms 193.
With reference to pleas which amount to the general issue and the dif-
ference between them and defenses which are simply provable under the
general issue, see post, § 187.



CHAPTER 11.

AcTIiON OF ACCOUNT.

§ 82. Nature of action, and general rules applicable thereto.
§ 83. Superseded by bill in equity.

§ 82. Nature of action, and general rules applicable
thereto.

The common-law action of account, or account-render, is an
ex conmtractu action, supposed to be founded on a contract, ex-
_press or implied.? It was anciently employed to adjust and settle
mutual accounts where there was some privity or mutual confi-
dence existing between the parties, and its object was to recover
the balance ascertained to be due.? This privity might be either
in fact (as in case of partners, bailiffs, receivers, or principals),
or in law (as in case of guardians in socage).?

It was a very technical, dilatory, and unsatisfactory mode of
relief. There was a preliminary judgment that the defendant

- should account (quod computet), after such judgment to account
the case was referred to auditors to take the account, and the final
judgment (quod recuperet) was rendered on the report of the
auditors.*

The procedure in this action, and especially before the auditors,
was, as Prof. Minor says, so “intolerably tedious, expensive and
inconvenient,” ® that the action is practically obsolete, and, as said
by Mr. Barton,® “is so little used as scarcely to be known in
practice.” However, the action may still be brought in this State,

1. 1 Encl. L. & P. 764.
2. 4 Min. Inst. 427, 552.
3. 4 Min. Inst. 427; 1 Encl. L. & P. 764.
4. 4 Min. Inst. 1468-1469; 1 Encl. L. & P. 768-769; Bispham’s Prin-
ciples of Equity, § 81.

5. 4 Min. Inst. 1469, 1467.

6. 1 Barton’s Law Practice 176. See also 1 Encl. L. & P. 763; Ste-
phen’s Pleading, § 77.
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and, by statute,” certain instances where it may be maintained are
enumerated. It should be noted of this statute that “The statutes
authorizing the action in particular cases are regarded as in aid
of the action and extending the remedy, and not as limiting it to
the cases enumerated.” 8 .

The declaration in the action was rather like a bill in equity for
an accounting, save that it did not ask for an account to be taken,
but concluded, as other ‘declarations at law, with a demand for
damages. The theory of the action was not that the defendant
was indebted to the plaintiff, but that he was obliged to account,
and the judgment might be for more than was asked in the decla-
ration.®

§ 83. Superseded by bill in equity. .

As has already been said, this action is obsolete and not used.
To quote from Prof. Minor: “In practice the bill in chancery has
quite superseded the action of account, being not only applicable
wherever the accounts are mutual (although there be no privity
between the parties), and in all equitable claims arising out of

7. “An action of account may be maintained against the personal repre-
sentative of any guardian, bailiff, or receiver, and also by one joint ten-
ant or tenant in common, or coparcener, or his personal representative,
against the other as bailiff, for receiving more than comes to his just
share or proportion, and against the personal representative of any such
joint tenant or tenant in common.” (Acts 1920, p. 28, Chap. 29). This
act was § 3294 of the Code of 1887, and is of ancient origin. It was
inadvertently omitted in the revision of 1919, and the revisors asked the
General Assembly to restore it. The importance of the statute is shown
by the cases of Early v. Friend, 16 Gratt. 21, and Watts v. Watts’ Ex’x,
104 Va. 269, 51 S. E. 359. The words “or coparcener” appearing in the
act are new with the act of 1920, and were inserted by the House Com-
mittee for Courts of Justice. With reference to this statute, see Graves’
Notes on Real Property (new), pp. 188-190.

8. 1 Encl. L. & P. 764.

9.1 Encl. L. & P. 767-768; Stephen’s Pleading, § 77. For form of
declaration, see 4 Min. Inst. 1706, 1707; 1 Barton’s Law Practice 372.
For full treatment of the common-law action of account, see 1 Encl. L.
& P. 763-769; 4 Min. Inst. 165, 427, 552, 585, 1468-1469; 1 Barton’s Law
Practice 175-176, 372; Graves’ Notes on Pleading (new) 21; Stephen’s
Pleading, § 77; Bispham’s Principles of Equity, § 481.
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trusts, and, therefore, in a wider range of cases than the action at
law, but being also a much more speedy and effective remedy.” *°
The authorities are in accord that the remedy by suit in equity for
an accounting is a better, speedier, and more convenient remedy,
applying to more cases than did the common law action of account,
and that it is applicable to every case where the action of account
lay at common law.**

10. 4 Min. Inst. 427. See also Stephen's Pleading, § 77; 1 Barton’s
Law Practice, 176.

11. 4 Min. Inst. 1467; Bispham's Principles of Equity, § 484; 1 EnclL
L. & P. 745, 746; Huff v. Thrash, 75 Va. 546.




CHAPTER 12.

ForciBLE OR UNLAWFUL ENTRY, OR UNLAWFUL DETAINER.

§ 84. Nature and object of action.

§ 85. Plaintiff’s title.

§ 86. Pleadings.

§ 87. Contrasted with ejectment.

§ 88. Statute of limitations.

§ 89. How possession of premises recovered from tenant in default for
rent.

§ 90. When proceeding to be before justice of the peace.

§ 91. Right of appeal.

§ 84. Nature and object of action.

The remedy of forcible or unlawful entry, or unlawful detainer,
is of purely statutory origin and not common law, and is given to
recover the possession only of real property, and not damages. It
is therefore a real action, and lies:

(1) Where any forcible or unlawful entry is made upon
lands; or,

(2) Where the entry was lawful and peaceable, but the tenant
detains the possession of land after his right has expired, without
the consent of him who is entitled to the possession.

In case (1) the action may be brought by the party so turned out
of possession, no matter what right or title he had thereto; and, in
case (2), by the party against whom such possession is unlawfully
detained.?

The action of forcible or unlawful entry has for its object the
protection of the actual possession, whether rightful or wrongful,
against unlawful invasion. “The entry of the owner is unlawful
if forcible, and the entry of any other person is unlawful,
whether forcible or not. If the defendant enters unlawfully, the
plaintiff is entitled to recover, without any regard to the question
of his right of possessxon His actual possession, of itself, g1ves
him a right of possession against any person not having a right of

1. Code, § 5445.
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entry.”* A landlord cannot forcibly turn his tenant out, and if
he does, the tenant may bring an action of forcible entry
against the landlord and thereby restore his possession.
If the tenant should hold over after his term without the
consent of the landlord, the remedy of the landlord is
by an action of unlawful detainer, the object and purpose
of which latter action is to try the right of possession. Here the
defendant has actual possession, but is alleged not to be entitled
to hold it. Someone else is claiming to be entitled to the posses-
sion as agairst him.?

§ 86. Plaintiff’s title.

If the case be one of forcible or unlawful entry, the statute, as
we have seen, gives the right of action to the party turned out of
possession “no matter what right or title he had thereto.” * One
who has no title and no right of possession—for example, a ten-
ant holding over after his term, if in actual possession may main-
tain forcible or unlawful entry against any one forcibly or unlaw-
fully depriving him of his possession. The action lies wherever
trespass would lie, and sometimes where it would not. The real
owner, having a right of entry, will not commit a trespass by en-
tering, though with force, unless he also commit a breach of the
peace, but he may be turned out in an action of forcible entry.
When the plaintiff shows that he has been turned out by force or
by one having no right to do so, he has made out his right of res-
titution whlch cannot be defeated by any evidence in regard to
title, or nght of possession.® The possession which will maintain
the action, however, is not confined to actual occupancy or enclos-
ure, but is any possession which is sufficient to sustain an action
of trespass. An actual possession of a part of a tract of land un-
der a bona fide claim or color of title to the whole is such a posses-
sion of the whole or so much thereof as is not in adverse pos-

2. Moncure, J., in Olinger v. Shepherd, 12 Gratt. at p. 471.

3. See 4 Min. Inst. 559; Olinger v. Shepherd, 12 Gratt. 468; Davis v.
Mayo, 82 Va. 97; Mears v. Dexter, 86 Va. 828, 11 S. E. 538; note to
Dobson v. Culpeper, 23 Gratt. (Va. Rep. Ann.) 352.

4. Code, § 5445.

5. Olinger v. Shepherd, supra.



150 UNLAWFUL ENTRY OR DETAINER [§ 8

session of others as will sustain the action. The title alone
draws after it possession of property not in the adverse possession
of another. Where the action is for a forcible entry, it is said
that force is an essential element of the action; that a mere tres-
pass will not sustain it, and that there must be the element of force
or violence to the terror of the occupant.®* If the plaintiff relies
upon actual possession as his right to recover, the possession, it is
said, must be of sufficiently long standing to become in a legal
sense peaceable, that a mere scrambling possession, such as tying
horses in an unfinished stable in the hands of the Contractor, is
not sufficient.®

§ 86. Pleadings.

The statute in Virginia provides that when the action is brought
in court it shall be the circuit court of the county, or the circuit
or corporation court of the city in which the land or some part
thereof is. The action is commenced by the suing out of the
clerk’s office of the proper court “a summons against the defend-
ant to answer the complaint of the plaintiff that the defendant is
in possession -and unlawfully withholds from the plaintiff the
premises in question.* A declaration may be filed as in other
actions at law, but if the premises be adequately described in the
summons no such declaration shall be necessary.”? The sum-

5a. Stephen on Pleading, § 71.

6. Blake v. McCray, 65 Miss. 443, cited in note to 8 L. R. A. 537.

6a. A summons in unlawful detainer, which avers that the defendant
is in possession and unlawfully withholds from the plaintiff the prem-
ises in the writ mentioned, need not repeat the words “from the plain-
tiff” in further averring that the defendant “has unlawfully withheld
within three years” the said premises. Hobday ». Kane, 114 Va. 398,
76 S. E. 902.

7. This sentence relating to the filing of a declaration is new with the
revision of 1919, and before the revision the filing of a declaration in
an action of unlawful entry or detainer was unknown. Even now, in-
asmuch as the declaration is not required unless the premises be not
adequately described in the summons, it is not probable that many practi-
tioners will depart from the former practice of having the premises ad-
equately described in the summons. Of the sentence referred to, the
revisors say in their note to § 5445 of the Code: “Formerly [prior to
the revision], in unlawful entry or detainer there was a writ but no
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mons is issued by the clerk upon a memorandum furnished by the
plaintiff, or his attorney, and unless it is intended to file a declara-
tion, the summons should describe the premises with sufficient ac-
curacy to enable the sheriff to place the plaintiff in possession if
he recovers.® The summons should show on its face that the pos-
session has not been withheld over three years, (which is the lim-
itation prescribed by the statute), and should be issued and return-
able in the county or city in which the land or some part thereof is.
It is returnable to any term of the court and must be served at
least five days before the return day. The defendant’s only plea
is not guilty. The parties may have a jury if desired, and the case
takes precedence on the docket over all other civil cases.® While
the defendant’s only plea is not guilty, the equitable defenses al-
lowed in an action of ejectment under §§ 5471 and 5472 of the
Code are equally available to the defendant provided he gives the
ten days’ notice in writing of such defenses as required by § 5473 of
the Code.’* Where a defendant appears, but fails to plead, and
the jury is sworn to try the issues joined, and the defendant has
been permitted to make full defenses as though the issues had been
joined, he cannot afterwards, in the appellate court, make the ob-
jection for the first time that no issue was in fact joined.!*

declaration, and in ejectment there was a declaration but no writ. This
state of the law led to confusion between the two actions, and it was
often difficult to remember which required the writ but no declaration, and
which the declaration but no writ. In order to simplify this, the re-
visors have provided that in unlawful entry or detainer ‘A declaration
may be filed as in other actions at law, but if the premises be ade-
quately described in the summons no such declaration shall be neces-
sary’ (§ 5445); and in the case of ejectment that ‘The action may be
commenced by the issuance of a writ as in other actions at law, or by the
service of a declaration’ (§ 5456). These changes permit the practi-
tioner to select his manner of commencing either action.”

8. Writ of possession, Code, § 6483.

9. Code, §§ 5445, 5446, 6243.

10. Dobson v. Culpeper, 23 Gratt. 352, 355; Locke v. Frasher, 79 Va.
409. Evidence in actions of ejectment and unlawful entry or detainer
involving the location of reservations within the exterior boundaries of
grants or other conveyances. Code, § 5465.

11. Bartley v. McKinney, 28 Gratt. 750; cf. Briggs v. Cook, 99 Va.
273, 38 S. E. 148; Colby v. Reams, 109 Va. 308, 63 S. E. 1009.
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§ 87. Contrasted with ejectment.

Forcible or unlawful entry is designed to protect the actual
possession, whether rightful or wrongful, against unlawful inva-
sion, and the object of unlawful detainer is to try the right to the
possession. Ejectment tries title. In ejectment, the plaintiff, as a
rule, recovers on the strength of his own title, and not on the
weakness of that of his adversary, and the judgment in ejectment
is final and conclusive between the parties, whereas in forcible or
unlawful entry, or unlawful detainer, it is expressly provided by
statute that judgment shall not bar any action of trespass or eject-
ment between the same parties, nor shall any such verdict or judg-
ment be conclusive, in any such future action, of the facts therein
found.*?

§ 88. Statute of limitations.

The limitation prescribed by the statute is three years and the
burden is on the plaintiff to show that the action was brought
within that time. As this is an action given by statute, it is be-
lieved that the limitation is of the right, and not merely of the
remedy.!®

§ 89. How possession of premises recovered from tenant
in default for rent.

Section 5448 of the Code is as follows: “If any tenant or lessee
of premises in a city or town, or in any subdivision of suburban
and other lands divided into building lots for residential purposes,
or of premises anywhere used for residential purposes, and not for
farming or agriculture, being in default in the payment of rent,

12, Code, § 5450; Davis ». Mayo, 82 Va. 97.

13. Olinger v. Shepherd, 12 Gratt. 462; Pettit v. Cowherd, 83 Va. 20,
25,1 S. E. 392; 4 Min. Inst. 558; Graves’ Notes on Pl. 31; Kincheloe
v. Tracewells, 11 Gratt. 587; for historical development of the action,
see 13 Am. & Eng. Encl. Law (2nd Ed.) 744. The revisors of 1919 in-
serted the word “only” after the words “three years” appearing in line
seven of the text of § 5445 as printed in the Code. In their note to the
section they say of this insertion: “The word ‘only’ in line seven of
the text is new. The limitation is of the right and not merely of the
remedy. The purpose of this insertion is to make this fact clearer.”
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shall so continue for five days after notice, in writing, requiring
possession of the premises or the payment of rent, such tenant or
lessee shall thereby forfeit his right to the possession. In such
case the possession of the defendant may, at the option of the
landlord or lessor, be deemed unlawful, and he may proceed to
recover in the same manner provided by this chapter.”

§ 90. When proceeding to be before justice of the peace.

If the proceeding be against the tenant or some person claiming
under him, the lease of the tenant being originally for a period
not exceeding one year, or for the time such tenant is employed
by the landlord as a laborer, the landlord or other person entitled
to the possession may proceed to recover the same by summons
obtained from a justice of the peace.’*

§ 91. Right of appeal.

The constitution and statute giving right of appeal in cases in-
volving the title to or boundaries of land, regardless of value, in-
clude cases of unlawful detainer. Possession is regarded as a
necessary element of complete title.*®

14. Code, §§ 5445, 6015. When issued by a justice, where summons
returnable, Code, § 5446; how directed and served, Code, § 5447; ap-
peal from judgment of justice;, how and when taken, etc., Code, § 5449.

15. Pannill 7. Coles, 81 Va. 380; Rathbone Co. v. Ranch, 5 W. Va. 79.
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§ 92. Historical.

The action of ejectment was originally a mere personal action
of trespass to recover damages from the defendant for ejecting
the plaintiff from his close. At a later stage, a tenant was allowed
to recover his unexpired term of years. It was afterwards ex-
tended to the recovery of freeholds, and finally became the estab-
lished method of trying title to land.?

§ 93. Ejectment at common law..

Professor Graves gives the following account of the proceeding
in an action of ejectment at common law:2? “The old action was
commenced in the name of a fictitious plaintiff, say John Doe, and
was brought against a fictitious defendant, say Richard Roe. The
owner of the land on whose behalf the action was really brought,

1. 4 Min. Inst. 438; 10 Am. & Eng. Encl. Law (2nd Ed.) 470.
2. Graves' Notes on Pl. 24-26.
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say Wm. Brown, was called the lessor of the plaintiff, i. e., of John
Doe, the nominal or fictitious plaintiff, to whom Wm. Brown was
supposed to have made a lease. The real tenant of the land, say
John Green, was not made the defendant at first, but Richard
Roe in his stead, called the casual ejector. The object of this
was to compel John Green to beg to be allowed to defend his land,
when he would be granted the liberty on terms, i. e., on condition
of entering into the consent rule, confessing lease, enmtry, and
ouster. The style of the action was at first John Doe, on the de-
mise of Wm. Brown ». Richard Roe, i. e., John Doe, the tenant of
Wm. Brown, z. Richard Roe. For ejectment could only be
brought by a tenant for a term of years, complaining of a forcible
ejection, or ouster, from the land demised; and hence Wm.
Brown could not sue in ejectment directly to recover his land, but
was forced to try the title under cover of a lease pretended to have
been made by him to John Doe, and in an action apparently brought
by the said Doe for his injury in being deprived of the lease. But the
doctrine of maintenance forbade Brown to make Doe a lease, while
he, Brown, was out of possession, with an adverse possession
against him. Hence Brown must either actually enter on his land
before making Doe the lease, or under the fictions he must have
the right of entry, or ejectment would not lie; for it would other-
wise be impossible that Brown could ever have given Doe the
lease, which is the foundation of the action of ejectment. By the
old law the owner of land did not always have the right of entry,
and hence could not always bring ejectment, but was sometimes
forced to resort to a writ of right, or some other action.

“The ordinary way in which the right of entry was lost at com-
mon law was by the death of the tortfeasor (disseisor), and the
descent of his tortious fee to his heir. The true owner’s right of
entry was then said to be tolled (i. e., taken away) by descent
cast.®> But now in Virginia, ‘The right of entry on or action for
land shall not be tolled or defeated by descent cast’4 The Eng-
lish statute of 21 James I, ch. xvi, § 1, added another way of toll-
ing an entry, namely, by the lapse of twenty years after the right
accrued; and in this indirect mode the time of bringing ejectment

3. 3 BL. Com. (176).
4. Code, § 5444.
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was limited by that statute. And the Code of Virginia, [1887]
§ 2915, [Code 1919, § 5805] declares that ‘no person shall make
an entry on, or bring an action to recover, any land lying east of
the Alleghany mountains, but within fifteen years, or any land ly-
ing west of the Alleghany mountains, but within ten years, next
after the time at which the right to make such entry or bring such
action shall have first accrued to himself or to some person through
whom he claims.” - i

“Under this statute right of entry and of action is barred after
fifteen or ten years (as the case may be) of adverse possession;
but before the action is thus barred by the statute of limitations,
the right to bring ejectment now in Virginia does not depend upon
the right of entry. For ejectment is made to take the place of the
old writ of right (now abolished), and that did not require right
of entry.® The student must not confound, under the old action,
the right of entry of Brown, the lessor of the plaintiff, with the
entry of Doe under Brown’s lease which was confessed under the
consent rule, admitting lease, entry, and ouster. For, under the
old practice, Brown’s right of entry, without which he could not
legally give Doe a lease, was essential to the right to bring eject-
ment, and of course Green was not compelled to admit it. But
once granted that Brown had the right of entry, then Green was
compelled to admit that he did enter and give Doe a valid lease;
that Doe made entry under this lease; and that Doe was ousted or
evicted at the hands of Green, who, on these admissions is allowed
to take the place of Richard Roe, and become defendant in the ac-
tion.” ¢

§ 94. Plaintiffs in ejectment in Virginia.”

All fictions have been abolished in Virginia. The action is
brought by the real claimant of the land.”™ It may be brought in
the same cases in which a writ of right might have been brought

5. 2 Min. Inst. 513, 514; 2 Barton's Law Pr. 1101; Reynolds v. Cook,
83 Va. 817, 3 S. E. 710.

6. Langdell, Eq. Pl, § 123.

7. All of the subsequent sections of this chapter, except the last, deal
with the statutory action of ejectment in Virginia.

7a. As to defendants in ejectment, see post, § 97.
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prior to July 1, 1850, and by any person claiming real estate
in fee, or for life, or for years, either as heir, devisee, or pur-
chaser, or otherwise. No person, however, can bring the action
unless he has, at the time of commencing it, a subsisting interest
in the premises claimed and a right to recover the same, or to re-
cover the possession thereof, or some share, interest, or portion
thereof. It may also be brought by one or more tenants in com-
mon, joint tenants or coparceners against their co-tenants, but the
plaintiff in such case is bound to prove an actual ouster or some
other act amounting to a total denial of the plaintiff’s right as co-
tenant. One joint tenant or tenant in common cannot bring the
action in his own name for the benefit of himself and others. He
can recover his own share, but not that of any one else.®! Where
land has been conveyed in trust to a trustee to hold for the benefit
of a third person, the beneficiary, after the purposes of the trust
have been satisfied, may maintain an action of ejectment in his
own name, although the legal estate is still in trust,?® or the action
may be maintained by the trustee in his own name whether the
trust has been satisfied or not against a third person holding ad-
versely.1®

§ 95. Plaintiff’s title. '

Generally, a plaintiff in ejectment must recover solely on the
strength of his own title, and not on the weakness of that of his
adversary, and this title of the plaintiff must be a legal title.
There is no comparison of titles, and the verdict is not rendered in
favor of the person having the better title, but the plaintiff must
show good title in himself, and if he fails to do so, the defendant
wins, i. e., the party in possession is left undisturbed. It results,
therefore, if the defendant, occupying under a claim or color of
title, can show an outstanding title in a third person he defeats the
plaintiff as effectually as if the defendant had that title. The out-
standing legal title, however, which will defeat the action must be
a present, subsisting and operative legal title upon which the owner

8. Code, §§ 5452, 5454, 5456, 5464, 5466; Marshall v. Palmer, 91 Va.
344, 21 S. E. 672.

9. Hopkins ». Ward, 6 Munf. 38.

10. Hopkins . Stephens, 2 Rand. 422.
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could recover if asserting it by action.’* The plaintiff must have
a subsisting interest and right to recover the same at the time of
action brought. There can be no recovery except in special in-
stances unless the evidence shows that at the time the action was
brought the plaintiff was the owner of the legal title.*?

If there be an outstanding unsatisfied mortgage or deed of trust
on land merely to secure a debt, in many jurisdictions, including
Virginia, this is regarded as a mere lien, and the mortgagor or
grantor may still maintain ejectment in his own name and the de-
fendant will not be permitted to set up the outstanding mortgage
or deed of trust to defeat the action.*® A fortiori, if the deed of
trust has been satisfied although not released, the grantor in such
deed may maintain ejectment in his own name.}* Generally, how-
ever, the plaintiff must have the legal title at the time the action is
commenced. It cannot be acquired afterwards. An outstanding
legal title in another than the plaintiff at the time of the institution
of the action breaks in upon and disrupts the plaintiff’s title and
bars his recovery, and the plaintiff cannot make good the defect
by the subsequent purchase of such outstanding title.® It is im-
material whether this outstanding legal title is in the Common-
wealth or another. The title to be shown by the plaintiff in order
" to entitle him to recover is either a grant from the Commonwealth
connecting himself therewith by a regular chain of title, or such
a statement of facts as will warrant the jury in presuming a grant,
or adverse possession for the statutory period under a claim or
color of title!® If, however, the plaintiff and defendant claim
title from a common source, the plaintiff need not trace his title

1d. Reusens v. Lawson, 91 Va. 226, 21 S. E. 347; King v. Mullins,
171 U. S. 404; Holladay v. Moore, 115 Va. 66, 78 S. E. 551.

12. Leftwich ». City of Richmond, 100 Va. 164, 40 S. E. 651.

13. 10 Am. & Eng. Encl. Law (2nd Ed.), 504, and cases cited; Bar-
rett v. Hinckley, 124 Ill. 32, 7 Am. St. Rep. 331; 15 Cyc. 70,.71; Gra-
vatt v. Lane, 121 Va. 44, 92 S. E. 912. Text of the first edition of this
work was quoted in the case last cited.

14, Lynchburg Cotton Mills ». Rives, 112 Va. 137, 70 S. E. 542.

15. Merryman v». Hoover, 107 Va. 485, 59 S. E. 483.

16. Sulphur Mines Co. ». Thompson, 93 Va. 293, 25 S. E. 832; Va.
Midland R. Co. v. Barbour, 97 Va. 118, 33 S. E. 554, 5 Va. Law Reg.
166, and note; 88 Am. St. Rep. 701.
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back of the common source.r” This rule “rests upon the principle
of estoppel, the defendant not being allowed the inconsistency of
claiming both under and against the same title. But the inconsist-
ency must be actual and substantial; and when it affirmatively ap-
pears * * * that the real dispute is as to the location of a
boundary line between two distinct tracts, one of which the com-
mon grantor derived from one source and conveyed to the plain-
tiff, and the other of which he derived from another source and
conveyed to the defendant, there is no inconsistency and, there-
fore, no estoppel to prevent the defendant from denying that the
plaintiff’s grantor had title to the land in dispute.!™

Adverse Possession—The subject of adverse possession cannot
be gone into fully in a course on pleading. It is fully discussed
elsewhere.’® The article in 1 Am. & Eng. Encl. Law is com-
mended as a very satisfactory discussion of the subject. The es-
sentials of adverse possession to confer title are: the possession
must be hostile and under claim of right, must be actual, open and
notorious, exclusive and continuous. Moreover, in Virginia, there
must be an intention to hold adversely.’®® Adverse possession to
constitute title must at all times be such an invasion of the rights
of the owner as will give him a cause of action.® It would seem,
therefore, that where the surface and mineral rights have been
severed, the adverse possession of the surface for no length of
time would bar the rights of the owners of minerals in unopened
mines. At no time has the owner of the minerals had a cause of
action against the owner of the surface. “The title to the freehold

17. Carter v. Wood, 103 Va. 68, 48 S. E. 553; Marbach v. Holmes,
105 Va. 178, 52 S. E. 828; Hurley ». Charles, 110 Va. 27, 65 S. E.
468; Casselman v. Bialas, 112 Va. 57, 70 S. E. 479; Johnson v. Mc-
Coy, 112 Va. 580, 72 S. E. 123. And where both parties proceed with
the case in the trial court upon the theory that it is a case of common
source of title, the defendant will not be permitted, on a writ of error
awarded the plaintiff, to deny that it was a case of “common source.”
Smith v. Stanley, 114 Va. 117, 75 S. E. 742.

17a. Kelly, J. (now P.), in Jennings v. Marston, 121 Va. 79, 92 S.
E. 821.

18. 1 Am. & Eng. Encl. Law (2nd Ed.) 787.

18a. Stuart v. Meade, 119 Va. 753, 89 S. E. 866, and cases cited.

19. Va. Coal & Iron Co. v. Kelly, 93 Va. 332, 24 S. E. 1020.
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of the one subject cannot be acquired by the adverse possession of
the other. The presumption, however, is that the owner of the
surface owns all beneath it, and the burden is on the person claim-
ing that there has been a severance of title and interest to prove it
either by deed of record, or by the proof of such facts and cir-
cumstances, brought home to the party sought to be charged, as
will affect his conscience with notice of adverse rights, or will
serve to put him on inquiry which would lead to such knowl-
edge.” 2°

A vendee who has not paid the purchase money nor recorded his
deed, holds under and not against the vendor. Coparceners, ten-
ants in common and joint tenants are presumed to hold for and
not against each other, but this presumption may be overcome by
notorious acts of ouster, or adverse possession brought home to the
others.?? While, as a rule, a tenant cannot dispute the title of his
landlord, still the tenant may become an adverse claimant by a
clear, positive, continued disclaimer and disavowal of the land-
lord’s title brought home to the landlord, and the tenant need not
first surrender possession to the landlord.?? The title acquired by
adverse possession is superior to any paper title, no matter how
complete the latter may be. Such adverse possession does not
merely bar the remedy of the party holding the paper title, but
takes away from him his title and his right of entry and vests it in
the adverse claimant, thereby giving him a superior title upon
which he may himself maintain ejectment.? '

20. Interstate Co. ». Clintwood, 105 Va. 575, 54 S. E. 593: cf. Har-
man v. Ratcliff, 93 Va. 249, 24 S. E. 1023; Sharp v. Shenandoah Fur-
nace Co., 100 Va. 27, 40 S. E. 103; Steinman v. Vicars, 99 Va. 555, 39
S. E. 227. Where there has been no severance of title to the surface
of land and the underlying minerals, a conveyance in fee of the land
constitutes color of title to the whole tract, minerals as well as surface,
and adverse possession of the surface for the statutory period, with claim
of title to both surface and the underlying minerals, gives title to both,
although the minerals be claimed by another under a prior deed which
was ineffectual to constitute a severance. Va. Coal & Iron Co. v. Hyl-
ton, 115 Va. 418, 79 S. E. 337.

21. Pillow v. S. W. Imp. Co, 92 Va. 144, 23 S. E. 32.

22, Neff . Ryman, 100 Va. 521, 42 S. E. 314.

23. Leffingwell ». Warren, 2 Black (U. S.) 599; Sharon v. Tucker,
144 U. S. 533, 544. See also Hollingsworth ». Sherman, 81 Va. 668,
671; Va. Mid. R. Co. v. Barbour, 5 Va. Law Reg. 166, and note.
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The rule that the plaintiff must recover on the strength of his
own legal title is subject to two important exceptions: (1) Where
a mere stranger, without title or authority, intrudes upon a person
in peaceable possession of land. Here the prior possessor is al-
lowed to recover on the strength of his previous possession, be-
cause actual possession is evidence of title against all the world
except the true owner, and this possession cannot be disturbed nor
the possessor put to the proof of his title by a mere stranger, e. g.,
a squatter. It is said that “the relation of the parties stands in
the place of title; and though the title of the plaintiff is tainted
with vices or defects that would prove fatal to his recovery with
any other defendant in peaceable possession, it is yet altogether
sufficient in litigation with one who entered into possession under
it or otherwise stands so related to it that the law will not allow
him to plead its defects in his defense.” 2¢ (2) A tenant put into
possession by his landlord is estopped to deny the title of his land-
lord as well in ejectment as elsewhere.?*

If a party claiming to be the purchaser of a tract of land for
valuable consideration, and without notice of a prior unrecorded
deed, can maintain ejectment against the grantee in such unre-
corded deed, he must show that he received his conveyance and
actually paid the purchase money before he had notice of the prior
unrecorded deed. The recital in the deed of the payment of the
purchase money is evidence against his grantor, but as against the
grantee in the prior deed it is mere hearsay.?¢

§ 96. What may be recovered.

As a general rule, the action will not lie except for that upon
which entry may be made, or of which the sheriff can deliver pos-
session. Usually, it cannot be maintained for a mere easement or
license. It is allowed, however, by municipal corporations to re-
cover possession of streets wrongfully occupied by individuals,
and a railroad company may maintain the action to recover its

24. Tapscott v. Cobbs, 11 Gratt. 172, 174; Bradshaw ». Ashley, 180
U. S. 59; Rhule z. R. Co., 102 Va. 343, 46 S. E. 331.

25. Emerick ». Tavener, 9 Gratt. 220; Witten v. St. Clair, 17 W.
Va. 762. :

26. Bugg v. Seay, 107 Va. 648, 60 S. E. 89.

Pl & Pr—6
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roadbed or right of way.?” In Virginia it has been held that the
right to quarry and remove stone is not a mere license, but an in-
terest in or a right arising out of land, and hence may be recovered
under the Virginia statute, declaring that the party having an in-
terest in or claim to the land held adversely by another may sell
and convey the same and his grantee may maintain ejectment for
it.2®» Under the statute in Virginia, if the plaintiff recovers, he
may recover not only possession of the land, but rents and profits
for a period generally not longer than five years before the action
was begun, and coming down to verdict, and also for any destruc-
tion or waste of the buildings or other property during the same
time with which the defendant is chargeable.?

§ 97. Defendants in ejectment.

It is declared by statute in Virginia that the person actually oc-
cupying the premises and any person claiming title thereto, or any
interest therein adversely to the plaintiff may be named defendants
in the declaration, and if there be no person actually occupying the
premises adversely to the plaintiff, then the action must be against
some person exercising ownership thereon or claiming title thereto
or some interest therein at the commencement of the suit, and if a
lessee be made defendant at the suit of a party claiming against
the title of his landlord, such landlord may appear and be made a
defendant with or in place of his lessee.?®* In order to maintain
ejectment, the plaintiff must be out of possession, though the de-
fendant may be either in or out. ‘““The object of the action is to
try possessory title to corporeal hereditaments and to recover pos-
session thereof,” and the effect of the amendment of the statute
made in 1896 *** was simply to permit the plaintiff, in cases where
the premises were occupied, in his discretion to join as defendants
with the occupant any person claiming title thereto or interest
therein adversely to the plaintiff.** Prior to the amendment re-

27. 11 Am. & Eng. Encl. Law (2nd Ed.) 472.

28. Reynolds v. Cook, 83 Va. 817, 3 S. E. 710.

29. Code, § 5481. See post, § 98.

29a. Code, § 5455. This section is erroneously numbered in the Code.
It follows § 5454 but is numbered 5445—a manifest typographical error.

29b. Acts 1895-6, p. 514.

30. Steinman v. Vicars, 99 Va. 595, 39 S. E. 227.
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ferred to, if the land was actually occupied, the action was against
the occupant only, and only in cases where the premises were va-
cant could the action be maintained against one merely claiming
title thereto. The effect of the amendment is to permit the plain-
tiff, where the premises are occupied, to join as defendants with
the occupant any person claiming title thereto or an interest therein
adversely to the plaintiff, thus enabling him in a single action to
establish his title against all.3* But both before and since the
amendment the action could be maintained against one merely
claiming adversely to the plaintiff if the premises were vacant. If
the plaintiff is in possession, his remedy, if any, is by a bill in
equity. If the plaintiff is in possession of the surface of land, and
the underlying minerals are claimed by another under a deed sub-
ordinate to that of the plaintiff, the plaintiff cannot maintain eject-
ment, but must proceed in equity by a bill to remove the cloud on
his title.®2

§ 98. Pleadings in ejectment.

The action is a mixed action to recover land and damages and
is required to be brought in the circuit court of the county or cir-
cuit or corporation court of the corporation in which the land or
some part thereof is.*®* The action may be commenced by the is-
suance of a writ as in other actions at law, or by the service on the
defendant of a declaration to which is appended a notice that at a
certain time during the term of court to be held, or on a certain

31. Steinman wv. Vicars, supra. Text of first edition cited, Matoaka
Coal Corp. v. Clinch Valley Mining Corp., 121 Va. at p. 542, 93 S. E.
799. In the case last referred to, the court, in speaking of the neces-
sity of making the actual occupant of the premises a party defendant,
said: “It may be conceded that the actual occupant is always a nec-
essary party defendant to an action of ejectment in the sense that an-
other defendant may by timely and proper procedure compel the plain-
tiff to bring the occupant before the court. The presence of the occu-
pant, however, is not essential to the jurisdiction of the court, and if
the claimant of the premises who is sued does not appropriately raise
the point, and defends the action upon tht merits, he is bound by the
judgment.”

32, Steinman v. Vicars, supra.

33. Code, § 5453.



164 EJECTMENT [§ 98

rule day, the declaration will be filed in court, or in the clerk’s of-
fice, against the defendant.®®* If the action be commenced by the
latter method, the following is the form of the declaration and no-
tice:

John Smith, plaintiff, complains of Henry Jones, defendant, of
a plea of trespass, for this, to-wit, that heretofore, to-wit, on the
........ day of , 19 (any day after plaintiff’s
title accrues), the said plaintiff was possessed in fee simple (or
whatever his title is) of a certain tract or parcel of land lying and
being in the County of Rockbridge, near the Natural Bridge, ad-
joining the lands of James Jones and others, containing 500 acres
and bounded as follows: (insert description) and the plaintiff
says that he, being so possessed of the said tract or parcel of land,
the said defendant afterwards, to-wit, on the ........ day of ......cu..... ,
19 ........ , entered into the same, and that he unlawfully withholds
from the said plaintiff the possession thereof, to the damage of
said plaintiff .....coovuunncne dollars and therefore he brings his suite.

'p‘ q’

To Henry Jones:

You are hereby notified that the foregoing declaration in eject-
ment against you will be filed in the clerk’s office of the Circuit
Court of Rockbridge County at rules to be holden for said court
on the first Monday of October, 1920, and that rents and profits
and damages will also be claimed of you as per account thereof an-
nexed to this declaration.

s P' q.u
Before the revision of 1919 the action was always commenced
by the service of a declaration and notice. The provision permitting
the action to be commenced by the issuance of a writ (summons)
as in other actions at law is new with the Code of 1919 and was
made for the convenience of practitioners. The reason for this
change is given in the revisors’ note to § 5445 of the Code which
note has been quoted in the preceding chapter of this work.?"

33a. Code, §§ 5456, 5461.

34. See 4 Min. Inst. 1705, from which this form is taken; Code, §§
5457, 5461.

34a. See ante, § 86, note 7. If the action be commenced by the is-
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If the action be commenced by the service of a declaration and
notice, and the plaintiff desires to recover rents and profits of the
land and other damages, a statement of the same should be filed
along with the declaration, and a copy thereof served upon the de-
fendant at the same time he is served with a copy of the declara-
tion; but if the action be commenced by the issuance of a writ as
in other actions at law, this statement should not be served with
the writ but merely filed with the declaration when that is filed in
the clerk’s office.®®* The writ, however, should, like other writs,
state the amount of damages.

The declaration must contain such a description of the premises
claimed as will enable the sheriff, with the aid of information de-
rived from the plaintiff, to put the plaintiff into possession.®®
It must also state the nature of the estate claimed by the plaintiff
“whether he claims in fee, or for his life, or the life of another, or
for years, specifying such lives or the duration of such term, and
when he claims an undivided share or interest he shall s