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9. AMBIGUITY OF LAW

Introduction

In the tax code, the IRS formally redefines the word "includes" to effectively mean "includes 
everything".  This deliberate misuse of the word "includes" leads the masses to falsely believe 
the IRS has jurisdiction over things, places and People that it does not. 

This deliberately induced confusion and ambiguity is an act of tyranny against the People and a 
usurpation of power not authorized the IRS under the Constitution.  Without well defined 
words, the laws are meaningless, null, void, and unenforceable.

Findings and Conclusions

With the assistance of the following series of questions, we will show that the government has 
deliberately obfuscated and confused the laws on taxation to create "cognitive dissonance", 
uncertainty, confusion, and fear of citizens about the exact requirements of the laws on taxation 
and the precise jurisdiction of the U.S. government.  This confusion has been exploited to violate 
the due process rights of the sovereign People and encourage lawless and abusive violations of 
due process protections guaranteed by the Fifth and Sixth Amendments to the U.S. 
Constitution.  We will also show that:

●     Critical legal terms in the IRS code defy proper definition and interpretation because of 
the IRS’s misuse of the word "includes".

●     This deliberate misuse of the word "includes" leads the masses to falsely believe the IRS 
has jurisdiction over things, places and People it does not.

●     This deliberately induced confusion and ambiguity is an act of tyranny against the People 
and a usurpation of power not authorized the IRS under the Constitution.

Bottom Line: Without well defined words, a law is meaningless and unenforceable. This is a basic principle of due 
process.

Section Summary

 Acrobat version of this section including questions and evidence (large: 3.83 Mbytes)

Further Study On Our Website:

●      The Meaning of the Words "includes" and "including"
●     Definition of the term "includes" in the Internal Revenue Code 
●     Great IRS Hoax book: 

�❍     Section 3.11.1: "Words of Art": Lawyer Deception Using Definitions
�❍     Section 3.11.1.7: "Includes" and "Including" (26 U.S.C. §7701(c))
�❍     Section 5.6.14: Scams with the Word "includes"
�❍     Section 5.11: Why the "Void for Vagueness Doctrine" Should be Invoked By The Courts to Render the 

Internal Revenue Code Unconstitutional in Total
�❍     Section 6.4: Treasury/IRS Cover-Ups, Obfuscation and Scandals
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�❍     Section 6.6: Judicial Conspiracy to Protect the Income Tax
�❍     Section 6.7: Legal Profession Scandals
�❍     Chapter 6: History of Federal Government Income Tax Fraud, Racketeering, and Extortion in the U.S.A.

9.1. Admit that when Supreme Court Justices, Judges of the Courts of Appeals, and Presidents of the United States are 
unable to agree on what a law says, that law is ambiguous. (WTP #109)

●     Click here to see Kolender v. Lawson, 461 U.S. 352, 103 S.Ct. 1855 (1983) (WTP Exhibit 058)

9.2. Admit that when a law is ambiguous, it is unconstitutional and cannot be enforced under the "void for vagueness 
doctrine" because it violates due process protections guaranteed by the Fifth and Sixth Amendments as described by the 
Supreme Court in the following decisions: (WTP #110) 

Origin of the doctrine (see Lanzetta v. New Jersey, 306 U.S. 451) 

●       Click here for Lanzetta v.New Jersey, 306 U.S. 451  (WTP Exhibit 059)

Development of the doctrine (see Screws v. United States, 325 U.S. 91, Williams v. United States, 341 
U.S. 97, and Jordan v. De George, 341 U.S. 223). 

●       Click here for Screws v. United States, 325 U.S. 91
●       Click here for Williams v. United States, 341 U.S. 97
●       Click here for Jordan v. De George, 341 U.S. 223

9.3.  Admit that the "void for vagueness doctrine" of the Supreme Court was described in U.S. v. DeCadena as follows:  
(WTP #110a)

"The essential purpose of the "void for vagueness doctrine" with respect to interpretation of a 
criminal statute, is to warn individuals of the criminal consequences of their conduct. ...  Criminal 
statutes which fail to give due notice that an act has been made criminal before it is done are 
unconstitutional deprivations of due process of law."

[U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952), emphasis added]

●       Click here for U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952)  (WTP Exhibit 059d)

9.4.  Admit that the word "includes" is defined in 26 U.S.C. §7701(c) as follows:  (WTP #418)

TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701. 

Sec. 7701. - Definitions 

(c) Includes and including

The terms ''includes'' and ''including'' when used in a definition contained in this title shall not be 
deemed to exclude other things otherwise within the meaning of the term defined.
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●       Click here for 26 U.S.C. §7701  (WTP Exhibit 418)

9.5.  Admit that the word "includes" is defined by the Treasury in the Federal Register as follows:   (WTP #419)

Treasury Decision 3980, Vol. 29, January-December, 1927, pgs. 64 and 65 defines the words includes 
and including as: 

“(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; confine…But granting 
that the word ‘including’ is a term of enlargement, it is clear that it only performs that office by 
introducing the specific elements constituting the enlargement.  It thus, and thus only, enlarges the 
otherwise more limited, preceding general language…The word ‘including’ is obviously used in the 
sense of its synonyms, comprising; comprehending; embracing.”

●       Click here for Treasury Decision 3980 

9.6.Admit that the definition of the word "includes" found in Black's Law Dictionary, Sixth Edition, page 763 is as 
follows:   (WTP #420)

“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, 
attain, shut up, contain, inclose, comprise, comprehend, embrace, involve. Term may, according to 
context, express an enlargement and have the meaning of and or in addition to, or merely specify a 
particular thing already included within general words theretofore used. “Including” within statute is 
interpreted as a word of enlargement or of illustrative application as well as a word of limitation. 
Premier Products Co. v. Cameron, 240 Or. 123, 400 P.2d 227, 228.”

●       Click here for evidence  (WTP Exhibit 420)

9.7.  Admit that if the meaning of the word "includes" as used in the Internal Revenue Code is "and" or "in addition to" 
as described above, then the code cannot define or confine the precise meaning of the following words that use 
"include" in their definition:   (WTP #421)

•         “State” found in 26 U.S.C. §7701(a)(10) and 4 U.S.C. §110.    Click here for evidence
•         “United States” found in 26 U.S.C. §7701(a)(9).    Click here for evidence
•         “employee” found in 26 U.S.C. §3401(c ) and 26 CFR §31.3401(c )-1 Employee.  

●       Click here for 26 U.S.C. §3401(c)
●       Click here for 26 CFR. §31.3401(c)-1

•         “person” found in 26 CFR 301.6671-1 (which governs who is liable for penalties under Internal Revenue 
Code).    Click here for evidence (WTP Exhibit 421)

9.8.  Admit that if the meaning of "includes" as used in the definitions above  is "and" or "in addition to", then the code 
cannot define any of the words described, based on the definition of the word "definition" found in Black's Law 
Dictionary, Sixth Edition, page 423:    (WTP #422)

definition: (Black's Law Dictionary, Sixth Edition, page 423) A description of a thing by its 
properties; an explanation of the meaning of a word or term.  The process of stating the exact  
meaning of a word by means of other words.  Such a description of the thing defined, including all 
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essential elements and excluding all nonessential, as to distinguish it from all other things and 
classes."

●       Click here for evidence  (WTP Exhibit 422)

9.9.  Admit that absent concrete definitions of the above critical words identified in question 9.7, the meaning of the 
words becomes ambiguous, unclear, and subjective.   (WTP #423)

9.10. Admit that when the interpretation of a statute or regulation is unclear or ambiguous, then the by the rules of 
statutory construction, the doubt should be resolved in favor of the taxpayer as indicated in the cite from the Supreme 
Court below:   (WTP #424)

"In view of other settled rules of statutory construction, which teach that a law is presumed, in the 
absence of clear expression to the contrary, to operate prospectively; that, if doubt exists as to the 
construction of a taxing statute, the doubt should be resolved in favor of the taxpayer..." Hassett v. 
Welch., 303 US 303, pp. 314 - 315, 82 L Ed 858. (1938) (emphasis added)

●       Click here for Hassett v. Welch, 303 U.S. 303 (1938) (WTP Exhibit 424)

9.11.  Admit that in the majority of cases, doubts about the interpretation of the tax code are not resolved in favor of the 
taxpayer by most federal court as required by the Supreme Court above.   (WTP #424)

9.12.  Admit that an ambiguous meaning for a word violates the requirement for due process of law by preventing a 
person of average intelligence from being able to clearly understand what the law requires and does not require of him, 
thus making it impossible at worst or very difficult at best to know if he is following the law.   (WTP #425)

9.13.  Admit that Black's Law Dictionary, Sixth Edition, page 500, under the definition of "due process of law" states 
the following:   (WTP #426)

"The concept of “due process of law” as it is embodied in Fifth Amendment demands that a law 
shall not be unreasonable, arbitrary, or capricious and that the means selected shall have a 
reasonable and substantial relation to the object being sought."

●       Click here for evidence (WTP Exhibit 426)

9.14.  Admit that if the definition of the word "includes" means that it is used synonymously with the word "and" or "in 
addition to", then it violates the requirement for due process of law found in the Fifth Amendment.   (WTP #428)

●       Click here for Fifth Amendment Annotated

9.15.  Admit that the violation of due process of law created by the abuse of the word "includes" found in the preceding 
question creates uncertainty, mistrust, and fear of citizens towards their government because of their inability to 
comprehend what the law requires them to do.   (WTP #429)

9.16.  Admit that the violation of due process caused by the abuse of the word "includes" (in this case, making it mean 
"and" or "in addition to) identified above could have the affect of extending the perceived jurisdiction and authority of 
the federal government to tax beyond its clear limits prescribed in the U.S. Constitution.   (WTP #430)

9.17.  Admit that an abuse of the word includes to mean "and" or "in addition to" indicated above could have the affect 
of increasing and possibly even maximizing income tax revenues to the U.S. government through the violation of due 
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process, confusion, and fear that it creates in the citizenry.   (WTP #431)

9.18.  Admit that fear and confusion on the part of the citizenry towards their government and violation of due process 
by the government are characterized by most rational individuals as evidence of tyranny and treason against citizens.   
(WTP #432)

9.19.  Admit that the U.S. Constitution provides the following definition for "treason":   (WTP #433)

U.S. Constitution, Article III, Section 3, Clause 1:  
“Treason against the United States shall consist only of levying war against them, or adhering to 
their enemies…”

●       Click here for U.S. Constitution, Article III  (WTP Exhibit 433)

9.20.  Admit that Black's Law Dictionary, Sixth Edition, page 1583, provides the following definition for "war":   (WTP 
#434)

"Hostile contention by means of armed forces, carried on between nations, states, or rulers, or 
between citizens in the same nation or state."

●       Click here for evidence  (WTP Exhibit 434)

9.21.  Admit that agents of the IRS involved in seizures of property use guns and arms and against citizens, making the 
confrontation an armed confrontation.   (WTP #435)

9.22.  Admit that IRS seizures can and do occur without court orders, warrants, or due process required by the Fourth 
Amendment and at the point of a gun.   (WTP #436)

●       Click here for Fourth Amendment  (WTP Exhibit 436)

9.23.  Admit that property seizures as described above amount to an act of war of the government against the citizens.   
(WTP #437)

9.24.  Admit that acts of war against citizens, when not based on law, are treasonable offenses punishable by 
execution.   (WTP #438)

●     Click here to see 18 U.S.C. Chapter 115:  Treason, Sedition, and Subversive Activities

9.25.  Admit that the bible says in 1 Tim. 6:10: 

"The love of money is the root of all evil."  1 Tim. 6:10

9.26.  Admit that violation of due process produces injustice in society, which is why the founding fathers required us to 
have a Fifth Amendment.   (WTP #439)

9.27.  Admit that the purpose of the government is to write laws to prevent, rather than promote, injustice in society, and 
thereby protect the right to life, liberty, property, and pursuit of happiness of all citizens equally.   (WTP #440)
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SECTION 9-AMBIGUITY OF LAW SUMMARY

Note:  Some of these questions were not asked in the hearing due to time constraints. 

Central to any system of bona fide due process and justice are laws where the meaning of words can be generally 
understood and agreed upon.

This series of questions revolves around the word “includes.”

This word is of particular importance because it is used in the IRS code in conjunction with lists of things that the tax 
applies to.

Unfortunately, the IRS has decided to establish their own interpretation of this word and therefore has jaundiced the 
interpretation of many critical portions of the IRS code.

Precise definitions of words such as “state”, “United States”, “employee” and “person” are required or else no 
substantive definition can be understood.  Meaningful definitions require both the inclusion and exclusion of meanings 
to avoid confusion.

Confusion is precisely what the IRS wants. 

The IRS generally contends that when the word “includes” is used to list or delineate things in the IRS code, these are 
merely examples of items in an endless group of things under their jurisdiction.

This aspect of statutory construction is not a minor issue in the law.  Due process requires that laws and key legal terms 
be unambiguous and precise in their meaning.  Laws that do not meet these standards cannot be legally enforced.

In fact, if the IRS’s position is taken literally, there are no limits to the government’s power because everything under 
the sun is “included”.  Clearly this is not the case.

IRS uses these word games to trick and deceive the masses into believing – and acting upon – the false belief that the 
income tax system has jurisdiction over places, things and People it does not have power over.

These false perceptions are not without their ill and wide-ranging effects on our Republic.  Because the People do not, 
and can not, know the precise meaning of words and phrases in the law, they fear the law.  They come to fear the 
government.

The government acts with impunity and enforces the “law” with threats of violence, incarceration and  property 
confiscation.  Due Process is denied.  Injustice prevails and the Government fails its first and primary duty: protect the 
rights of the People. 
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1 Introduction 1 


2 


3 
4 
5 
6 


A very popular subject of argumentation is the use of the word “includes” within the Internal Revenue Code: 


1. Federal District and Circuit Courts decide cases that relate to this issue frequently. 
2. The IRS brings this issue up frequently in its collection notices and its telephone support. 
3. Internet forums discussing the requirements of the Internal Revenue Code frequently contain arguments on this issue.  


See: 
3.1. Family Guardian forums: http://famguardian.org/forums/ 7 
3.2. Sui Juris Forums:  http://forum.suijuris.net/ 8 


9 3.3. MSN Tax Board: 
http://moneycentral.communities.msn.com/TaxCorner/general.msnw?action=get_threads 10 


11 3.4. Quatloos forums:  
http://www.quatloos.com/Tax-Forums/viewforum.php?f=8 12 


13 3.5. Legality of Income Taxes forum:  
http://groups.yahoo.com/group/legality-of-income-tax/ 14 


15 4. Definitions of the following words in the Internal Revenue Code rely on the use of this word: 
4.1. “employee”: 26 U.S.C. §3401(c ) 16 
4.2. “gross income”: 26 U.S.C. §872 17 
4.3. “person”:  26 U.S.C. §7701(a)(1), 26 U.S.C. §7343, 26 U.S.C. §6671(b) 18 
4.4. “State”: 26 U.S.C. §7701(a)(10) 19 
4.5. “trade or business”:  26 U.S.C. §7701(a)(26) 20 
4.6. “United States”:  26 U.S.C. §7701(a)(9) 21 


22 
23 
24 
25 
26 


It is therefore of extreme importance to conduct a scholarly inquiry into this subject to settle the dispute once and for all 
clearly and unambiguously, and to do so entirely free of any “presumption” or prejudice.  We will do so only with 
authoritative sources such as enacted positive law and the rulings of the Supreme Court.  If we quote lower courts, we will 
do so only to further illustrate our point but emphasize that according to the IRS’ own rules (see IRM 4.10.7.2.9.8), the 
rulings of these lower courts cannot and should not be relied upon to sustain a reasonable belief: 


4.10.7.2.9.8 (05-14-1999) Importance of Court Decisions 27 


28 
29 


30 
31 
32 
33 


34 
35 
36 


37 
38 
39 
40 
41 
42 
43 


44 
45 


46 


1. Decisions made at various levels of the court system are considered to be interpretations of tax laws and may 
be used by either examiners or taxpayers to support a position.  


2. Certain court cases lend more weight to a position than others. A case decided by the U.S. Supreme Court 
becomes the law of the land and takes precedence over decisions of lower courts. The Internal Revenue Service 
must follow Supreme Court decisions. For examiners, Supreme Court decisions have the same weight as the 
Code.  


3. Decisions made by lower courts, such as Tax Court, District Courts, or Claims Court, are binding on the 
Service only for the particular taxpayer and the years litigated. Adverse decisions of lower courts do not 
require the Service to alter its position for other taxpayers.  


We will start off in Section 2 with an itemized list of all of the legal definitions of the words “includes” and “including” 
from the most authoritative sources.  Then in section 3 we will synthesize all these sources to discover the true meaning and 
proper application of the word.  Section 4 will analyze the most commonplace government propaganda on the subject of the 
word “includes”.  Then in section 5, we include a series of legal admissions targeted at those die-hard readers who simply 
refuse to believe our analysis.  Each question has a default answer, and failure to rebut causes them to admit the truth of our 
analysis.  The final section, Section 6, will list further resources you are encouraged to consult in the process of further 
researching and rebutting our analysis. 


If you would like to further investigate the matters discussed in this pamphlet beyond appears here, we refer you to the 
following FREE resources elsewhere on the Internet: 


Table  1-1:  Resources for further study and rebuttal 


# Resource Name Source Web address 



http://famguardian.org/forums/

http://forum.suijuris.net/

http://moneycentral.communities.msn.com/TaxCorner/general.msnw?action=get_threads

http://www.quatloos.com/Tax-Forums/viewforum.php?f=8

http://groups.yahoo.com/group/legality-of-income-tax/

http://www.irs.gov/irm/part4/ch10s11.html
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# Resource Name Source Web address 
1 Presumption:  Chief 


Means of Unlawfully 
Enlarging Federal 
Jurisdiction 


SEDM http://sedm.org/Forms/FormIndex.htm, See Form #05.017 


2 Cites by Topic: 
“includes” 


Family 
Guardian 
Website 


http://famguardian.org/TaxFreedom/CitesByTopic/includes.htm


3 Family Guardian Forums: 
Words of Art 


Family 
Guardian 
discussion 
forums 


http://famguardian.org/forums/index.php?s=0fcf93fd62295562eebe7951732e2f88&showforum=30


4 Lost Horizons Website: 
“includes” 


Lost Horizon 
Website 


http://www.losthorizons.com/comment/The%20Law%20Means%20What%20It%20Says.pdf


5 Truth in Taxation 
Hearing, Section 9, 
Ambiguity of Law 


Family 
Guardian 
Website 


http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009.htm


6 Words and Phrases: 
“includes” 


Words and 
Phrases (WAP) 
series 


http://famguardian.org/TaxFreedom/CitesByTopic/Include-WP.pdf


7 Great IRS Hoax, section 
2.8.2: Presumption 


Family 
Guardian 
Website 


http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm


8 Statutory Interpretation:  
General Principles and 
Recent Trends 


Family 
Guardian 
Website 


http://famguardian.org/PublishedAuthors/Govt/CRS/ 
Statutory%20Interpretation.General.Principles.MARCH.30.2006.CRS97-589.pdf


2 Legal Definitions of “includes” 1 


2.1 Internal Revenue Code 2 


26 U.S.C. Sec. 7701(c) INCLUDES AND INCLUDING.  3 


4 
5 


6 


The terms ‘include’ and ‘including’ when used in a definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the term defined.” 


You may examine the original text of the above statute on the Internet at the address below: 


http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=26&sec=77017 


2.2 Federal Register 8 


9 The Department of the Treasury has defined the word “includes” as follows: 


Treasury Decision 3980, Vol. 29, January-December, 1927, pgs 64 and 65 10 


11 “(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; confine…But granting that the 
word ‘including’ is a term of enlargement, it is clear that it only performs that office by introducing the specific 12 
elements constituting the enlargement.  It thus, and thus only, enlarges the otherwise more limited, preceding 13 
general language…The word ‘including’ is obviously used in the sense of its synonyms, comprising; 14 
comprehending; embracing.” 15 


16 You may look at the original document within which the above definition appears on the internet at: 


http://famguardian.org/TaxFreedom/CitesByTopic/includes-TD3980.pdf17 


2.3 Black’s Law Dictionary Definition 18 


“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, attain, shut 
up, contain, inclose, comprise, comprehend, embrace, involve. Term may, according to context, express an 
enlargement and have the meaning of and or in addition to, or merely specify a particular thing already 
included within general words theretofore used. “Including” within statute is interpreted as a word of 


19 
20 
21 
22 



http://sedm.org/Forms/FormIndex.htm

http://famguardian.org/TaxFreedom/CitesByTopic/includes.htm

http://famguardian.org/forums/index.php?s=0fcf93fd62295562eebe7951732e2f88&showforum=30

http://www.losthorizons.com/comment/The%20Law%20Means%20What%20It%20Says.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009.htm

http://famguardian.org/TaxFreedom/CitesByTopic/Include-WP.pdf

http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm

http://famguardian.org/PublishedAuthors/Govt/CRS/Statutory%20Interpretation.General.Principles.MARCH.30.2006.CRS97-589.pdf

http://famguardian.org/PublishedAuthors/Govt/CRS/Statutory%20Interpretation.General.Principles.MARCH.30.2006.CRS97-589.pdf

http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=26&sec=7701

http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=26&sec=7701

http://famguardian.org/TaxFreedom/CitesByTopic/includes-TD3980.pdf
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1 
2 
3 


4 


enlargement or of illustrative application as well as a word of limitation. Premier Products Co. v. Cameron, 
240 Or. 123, 400 P.2d 227, 228.”   
[Black’s Law Dictionary, Sixth Edition, p. 763] 


You may examine the original text of the above statute on the Internet at the address below: 


http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.006.pdf5 


2.4 Bouvier’s Law Dictionary Definition 6 


“INCLUDE (Lat. in claudere to shut in, keep within). In a legacy of ‘one hundred dollars including money 
trusted’ at a bank, it was held that the word `including' extended only to a gift of one hundred dollars; 132 
Mass. 218...” 


7 
8 
9 


“INCLUDING. The words `and including' following a description do not necessarily mean `in addition to,' but 
may refer to a part of the thing described. 221 U.S. 425.”  


10 
11 


12 You may examine the original text of the above statute on the Internet at the address below: 


http://famguardian.org/Publications/Bouviers/bouvieri.txt13 


2.5 Supreme Court Interpretation of “includes” 14 


2.5.1 Montello Salt Co. v. Utah, 221 U.S. 452 (1911) 15 


16 
17 
18 
19 
20 
21 
22 


23 


The determining word is, of course the word 'including.' It may have the sense of addition, [221 U.S. 452, 465]   
as we have seen, and of 'also;' but, we have also seen, 'may merely specify particularly that which belongs to 
the genus.' Hiller v. United States, 45 C. C. A. 229, 106 Fed. 73, 74. It is the participle of the word 'include,' 
which means, according to the definition of the Century Dictionary, (1) 'to confine within something; hold as in 
an inclosure; inclose; contain.' (2) 'To comprise as a part, or as something incident or pertinent; comprehend; 
take in; as the greater includes the less; . . . the Roman Empire included many nations.' 'Including,' being a 
participle, is in the nature of an adjective and is a modifier." 


... 


"...The court also considered that the word 'including' was used as a word of enlargement, the learned court 24 
being of opinion that such was its ordinary sense. With this we cannot concur. It is its exceptional sense, as 25 
the dictionaries and cases indicate. We may concede to 'and' the additive power attributed to it. It gives in 
connection with 'including' a quality to the grant of 110,000 acres which it would not have had,-the quality of 
selection from the saline lands of the state. And that such quality would not exist unless expressly conferred we 
do not understand is controverted. Indeed, it cannot be controverted...." 


26 
27 
28 
29 


30 [Montello Salt Co. v. Utah, 221 U.S. 452 (1911)] 


2.5.2 American Surety Co. of New York v. Marotta, 287 U.S. 513 (1933) 31 


"In definitive provisions of statutes and other writings, 'include' is frequently, if not generally, used as a 32 
word of extension or enlargement [meaning "in addition to"] rather than as one of limitation or 33 
enumeration. Fraser v. Bentel, 161 Cal. 390, 394, 119 P. 509, Ann. Cas. 1913B, 1062; People ex rel. Estate of 
Woolworth v. S.T. Comm., 200 App.Div. 287, 289, 192 N.Y.S. 772; Matter of Goetz, 71 App.Div. 272, 275, 75 
N.Y.S. 750; Calhoun v. Memphis & P.R. Co., Fed. Cas. No. 2,309; Cooper v. Stinson, 5 Minn. 522 (Gil. 416). 
Subject to the effect properly to be given to context, section 1 (11 USCA 1) prescribes the constructions to be 
put upon various words and phrases used in the act. Some of the definitive clauses commence with 'shall 
include,' others with 'shall mean.' The former is used in eighteen instances and the latter in nine instances, and 
in two both are used. When the section as a whole is regarded, it is evident that these verbs are not used 
synonymously or loosely, but with discrimination and a purpose to give to each a meaning not attributable to 
the other. It is obvious that, in some instances at least, 'shall include' is used without implication that any 
exclusion is intended. Subsections (6) and (7), in each of which both verbs are employed, illustrate the use of 
'shall mean' to enumerate and restrict and of 'shall include' to enlarge and extend. Subsection (17) declares 
'oath' shall include affirmation, Subsection (19) declares 'persons' shall include corporations, officers, 
partnerships, and women. Men are not mentioned. In these instances the verb is used to expand, not to restrict. 
It is plain that 'shall include,' as used in subsection (9) when taken in connection with other parts of the section, 
cannot reasonably be read to be the equivalent of 'shall mean' or 'shall include only.' [287 U.S. 513, 518]   
There being nothing to indicate any other purpose, Congress must be deemed to have intended that in section 


34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 



http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.006.pdf

http://famguardian.org/Publications/Bouviers/bouvieri.txt
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1 3a(1) 'creditors' should be given the meaning usually attributed to it when used in the common-law definition of 
fraudulent conveyances. See Coder v. Arts, 213 U.S. 223, 242 , 29 S.Ct. 436, 16 Ann.Cas. 1008; Lansing Boiler 
& Engine Works v. Joseph T. Ryerson & Son (C.C.A.) 128 F. 701, 703; Githens v. Shiffler (D.C.) 112 F. 505. 
Under the common-law rule a creditor having only a contingent claim, such as was that of the petitioner at the 
time respondent made the transfer in question, is protected against fraudulent conveyance. And petitioner, from 
the time that it became surety on Mogliani's bond, was entitled as a creditor under the agreement to invoke that 
rule. Yeend v. Weeks, 104 Ala. 331, 341, 16 So. 165, 53 Am.St.Rep. 50; Whitehouse v. Bolster, 95 Me. 458, 50 
A. 240; Mowry v. Reed, 187 Mass. 174, 177, 72 N.E. 936; Stone v. Myers, 9 Minn. 303 (Gil. 287, 294), 86 
Am.Dec. 104; Cook v. Johnson, 12 N.J.Eq. 51, 72 Am.Dec. 381; American Surety Co. v. Hattrem, 138 Or. 358, 
364, 3 P.(2d) 1109, 6 P.(2d) 1087; U.S. Fidelity & Guaranty Co. v. Centropolis Bank (C.C.A.) 17 F.(2d) 913, 
916, 53 A.L.R. 295; Thomson v. Crane (C.C.) 73 F. 327, 331."  [American Surety Co. of New York v. Marotta, 
287 U.S. 513 (1933)] 


2 
3 
4 
5 
6 
7 
8 
9 


10 
11 
12 


13 [American Surety Co. of New York v. Marotta, 287 U.S. 513 (1933)] 


2.5.3 Rusello v. United States, 464 U.S. 16 (1983) 14 


15 
16 
17 
18 


“This fact only underscores our duty to refrain from reading a phrase into the statute when Congress has left it 
out. " '[W]here Congress includes particular language in one section of a statute but omits it in another ..., it is 
generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion.' "  
[Russello v United States, 464 US 16, 23, 78 L Ed 2d 17, 104 S Ct. 296 (1983)] 


2.5.4 Gould v. Gould, 245 U.S. 151 (1917) 19 


“In the interpretation of statutes levying taxes, it is the established rule not to extend their provisions by 
implication 


20 
beyond the clear import of the language used, or to enlarge their operations so as to embrace 


matters not specifically 
21 


pointed out.  In case of doubt they are construed most strongly against the government 
and in 


22 
favor of the citizen.”  23 


24 [Gould v. Gould, 245 U.S. 151 (1917)] 


3 Rules of Statutory Construction and Interpretation 25 


3.1 Courts may not question whether laws passed by the legislature are prudent 26 


In state courts:  27 


28 
29 
30 
31 
32 
33 
34 
35 
36 


"Whether the legislature acted wisely by creating the challenged restriction is not a proper subject for judicial 
determination. McKinney v. Estate of McDonald, 71 Wash.2d 262, 264, 427 P.2d 974 (1967); Port of Tacoma v. 
Parosa, 52 Wash.2d 181, 192, 324 P.2d 438 (1958). The fact that the legislature made no exception for minors does 
not give rise to some latent judicial power to do so by means of a volunteered additional provision. This is true even if 
it could be said the legislative omission was inadvertent. State v. Roth, 78 Wash.2d 711, 715, 479 P.2d 55 (1971); Boeing 
v. King County, 75 Wash.2d 160, 166, 449 P.2d 404 (1969); State ex rel. Hagan v. Chinook Hotel, 65 Wash.2d 
573, 578, 399 P.2d 8 (1965); Vannoy v. Pacific Power and Light Company, 59 Wash.2d 623, 629, 369 P.2d 
848 (1962). If there is a need for such an exception, it must be initiated by the legislature, not by the 
courts. Boeing v. King County, supra;  State ex rel. Hagan v. Chinook Hotel, supra." 1   


And in federal courts:  37 


38 
39 
40 
41 
42 
43 


"The particular need for making the judiciary independent was elaborately pointed out by Alexander Hamilton in 
the Federalist, No.78, from which we excerpt the following: "The executive not only dispenses the honors, but holds 
the sword of the community. The Legislature not only commands the purse, but prescribes the rules by which the 
duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either 
the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active 
resolution whatever. It may truly be said to have neither force nor will, but merely judgment." 2


3.2 Meaning of a statute must be sought in the language in which it is framed 44 


45 
46 
47 


                                                          


"It is elementary that the meaning of a statute must, in the first instance, be sought in the language in which the act 
is framed, and if that is plain, and if the law is within the constitutional authority of the law-making body which 
passed it, the sole function of the court is to enforce it according to its terms. Lake County v. Rollins, 130 U.S. 662, 


 
1 See Cook v. State, 83 Wash.2d 725, 735, 521 P.24 725 (1974). 
2 See Evans v. Gore, 253 U.S. 245, 249, 40 S.Ct. 550, 551 (1920). 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=213&invol=223#242
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1 
2 


3 


670, 671; Bate Refrigerating Co. v. Sulzberger, 157 U.S. 1, 33; United States v. Lexington Mill and Elevator Co., 
232 U.S. 399, 409; United States v. Bank, 234 U.S. 245, 258." 3   


On state and federal levels, strict construction and hewing to the law with indifference is a mandate and axiom. 


3.3 The Legislative Intent governs 4 


5 


6 
7 


8 
9 


Under Chevron, and Brown, those interpreting statutes must first consider the intent of Congress because  


"[i]f the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress."  


See Chevron, 467 U.S. at 842-43. It is only if the intent of Congress is ambiguous that we defer to a permissible interpretation by 
the agency. Chevron, 467 U.S. at 843. 


3.4 Executive agencies may not write regulations that exceed the authority of the statute itself 10 


11 
12 
13 
14 
15 
16 


17 
18 
19 
20 
21 
22 
23 
24 
25 


While executive branch officials may enjoy various delegations of regulatory authority, it is Congress' enactments within 
which those officials must stay when promulgating regulations. (See Brown & Williamson v. F.D.A., 153 F.3d 155, 160-
167 (CA4 1998), affd 529 U.S. 120 (2000) (FDA stripped of tobacco enforcement authority for lack of statutory basis)). 
Regulation cannot deviate from statute or it is void. The Secretary of the Treasury is bound by statute. Congressional intent 
is the deciding factor in considering the validity of a regulation. 4 What does not exist in regulation or statute does not exist at 
all.5


Agency power is "not the power to make law. Rather, it is 'the power to adopt regulations to carry into effect the will of 
Congress as expressed by the statute.' "Ernst & Ernst v. Hochfelder, 425 U.S. 185, 213-14 (1976) (quoting Manhattan Gen. 
Equip. Co. v. Commission, 297 U.S. 129, 134 (1936)). "[I]t [is] the judiciary's duty "to say what the law is." Marbury v. 
Madison, 1 Cranch. 137, 177 (1803) (Marshal, C.J.)." 6 Thus, our initial inquiry is whether Congress intended to subject the 
Petitioner to the 26 USC income taxes. (See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (stating that "[i]t is 
axiomatic that an administrative agency's power to promulgate legislative regulations is limited to the authority delegated 
by Congress"); INS v. Chadha, 462 U.S. 919, 953 n.16, 955 n.19 (1983) (providing that agency action "is always subject to 
check by the terms of the legislation that authorized it; and if that authority is exceeded it is open to judicial review" and 
"Congress ultimately controls administrative agencies in the legislation that creates them")). 


3.5 The starting point for determining the scope of a statute is the statute itself 26 


27 
28 
29 
30 


The starting point in every case involving construction of a statute is the language of the statute itself. (See Landreth Timber 
Co. v. Landreth, 471 U.S. 681, 685 (1985) (quoting Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756 (1975) 
(Powell, J., concurring)); Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 173-175 
(1994)). 


3.6 When confronted with a challenge based on statutory definitions, definitions govern 31 


32 
33 
34 


                                                          


When a court is confronted with a challenge based on statutory definitions the U.S. Supreme Court is clear in its 
prescription that the specific terms of such a definition must be "met" to trigger applicability of its related statutes to any 
particular act, person (natural or otherwise), or thing. 


 
3 See Carminetti v. US., 242 U.S. 470, 485, 489493 (1916). 
4 See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988); US. v. Larinoff, 431 U.S. 864, 872-873 (1976); US. v. Calamaro, 354 U.S. 351, 359 (1956); 
Koshland v. Helvering, 298 U.S. 441, 446-447 (1936); Manhattan General Equip. Co. v. CIA, 297 U.S. 129, 134, 54 S.Ct. 397, 399 (1936); Tracy v. 
Swartout, 10 Pet. 354, 359 (1836). 
5 See Carminetti v. US., 242 U.S. 470, 485, 489-493 (1916), citing (on 485) Lake County v. Rollins, 130 U.S. 662, 670, 671; Bate Refrigerating Co. v. 
Sulzberger, 157 U.S. 1, 33; US. v. Lexington Mill and Elevator Co., 232 U.S. 399, 409; US. v. Bank, 234 U.S. 245, 258; Security Bank of Minnesota v. CIS., 
994 F.2d 432, 436 (CA8 1993); Washington Red Raspberry Comm'n v. US., 657 F.Supp. 537, 545 (1987); Forging Industry Ass 'n v. Secretary of Labor, 
748 F.2d 211, 213 (1984); Community for Creative Nonviolence v. Kerrigan, 865 F.2d 382, 387-91 (1988); Iglesias v. US., 848 F.2d 362, 367 (CA2 1988); 
Bank of New York v. US., 471 F.2d 247, 250 (CA8 1973); Fidelity Philadelphia Trust Co. v. US., 122 F.Supp. 551, 553 at [3,4]. 
6 See U.S. v. Lopez, 514 U.S. 549, 115 S.Ct. 1624, 1633 (1995). 
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"Metropolitan was subject to Title VII, however, only if, at the time of the alleged retaliation, it met the 1 
statutory definition of "employer," to wit: "a person engaged in an industry affecting commerce who has fifteen or mote 
employees for each working day in each of twenty or more calendar weeks in the current or preceding calendar year." 42 U.S.C. Section(s) 
2000e(b). . . . Statutes must be interpreted, if possible, to give each word some operative effect." 


2 
3 
4 7


`. . . Thus, Congress did not reach every transaction in which an investor actually relies on inside information.  person 5 
avoids liability if he does not meet the statutory  definition of an "insider[.]" 86 


7 
8 
9 


"On its face, this is an attractive argument. Petitioner urges that, in view of the severity of the result flowing 
from a denial of suspension of deportation, we should interpret the statute by resolving all doubts in the 
applicant's favor. Cf. United States v. Minker, 350 U.S. 179, 187-188. But we must adopt the plain meaning of a 
statute, however severe the consequences. Cf. Galvan v. Press, 347 U.S. 522, 528."910 


11 
12 
13 


"The wording of the federal statute plainly places the incidence of the tax upon the "producer," that is, by 
definition, upon federally licensed distributors of gasoline such as petitioner. . . . The congressional purpose to 
lay the tax on the "producer" and only upon the "producer" could not be more plainly revealed. Persuasive also 
that such was Congress' purpose is the fact that, if the producer does not pay the tax, the Government cannot collect it from his vendees; the statute 14 
has no  provision making.    the vendee liable for its payment. First Agricultural Nat. Bank v. Tax Comm 'n, 
supra, at 347." 


15 
16 


17 


10


"A purpose to subject aliens, much less citizens, to a police practice so dangerous to individual liberty as this 
should not be read into an Act of Congress in the absence of a clear and unequivocal congressional mandate. I 
think the Act relied on here by the Department of Justice should not be so read. I 


18 
would hold that immigration officers 


are wholly without statutory authority to summon persons, whether suspects or not, to testify in private as 
"witnesses" in denaturalization matters. For this reason I concur in the Court's judgment in this case."


19 
20 
21 


22 
23 
24 


11


"Conspicuously absent from § 1415(e)(3), however, is any emergency exception for dangerous student& This 
absence is all the more telling in light of the injunctive decree issued in PARC, which permitted school officials 
unilaterally to remove students in "'extraordinary circumstances." 343 F.Supp. at 301. Given the lack of any similar exception in Mills 
and the close attention Congress devoted to these "landmark" decisions, see S.Rep. at 6, we can only conclude that the omission was 25 
intentional; we are therefore not at liberty to engraft onto the statute an exception Congress chose not to 
create."


26 
27 


28 
29 


12


"It is axiomatic that the statutory definition of the term excludes unstated meanings of that term. Colautti v. 
Franklin, 439 U.S. 379, 392, and n.10 (1979). Congress' use of the term "propaganda" in this statute, as indeed 
in other legislation, has no pejorative connotation. As judges, it is our duty to construe legislation as it is, 30 
written, not as it might be, read by a layman, or as it might be understood by someone who has not even  read 
it. If the term "political propaganda" is construed consistently with the neutral definition contained in the text of 
the statute itself, the constitutional concerns voiced by the District Court completely disappear." 


31 
32 
33 


34 


35 
36 
37 
38 
39 
40 


41 
42 


13


"As we have explained with reference to the technical definition of "child" contained within this statute: 


With respect to each of these legislative policy distinctions, it could be argued that the line 
should have been drawn at a different point and that the statutory definitions deny 
preferential status to [some] who share strong family ties. . . . But it is clear from our cases 
... that these are policy questions entrusted exclusively to the political branches of our 
Government, and we have no judicial authority to substitute our political judgment for 
that of the Congress. 


Fiallo v. Bell, 430 U.S. 787, 798 (1977). Thus, even if Hector's relationship with her nieces closely 
resembles a parent-child relationship, we are constrained to hold that Congress, through the plain language 
of the statute, precluded this functional approach  to defining the term[.]"1443 


                                                           
7 See Walters v. Metropolitan Enterprises, Inc. et al., 519 U.S. 202 (1997). 
8 See Reliance Elec. Co. v. Emerson Elec. Co., 404 U.S. 418, 422 (1972), 
9 See Jay v. Boyd, 352 U.S. 345, 357 (1956). 
10 See Gurley v. Rhoden, 421 U.S. 200, 205 (1975). 
11 See U.S. v. Minker, 350 U.S. 179, 192 (1956). 
12 See Honig v. Doe, 484 U.S. 305, 324 (1988). 
13 See Meese v. Keene, 481 U.S. 465, 484 (1987). 
14 See INS v. Hector, 479 U.S. 85, 88 (per curiam opinion) (1986). 
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1 
2 
3 


4 
5 
6 
7 
8 


"Although agencies must be "able to change to meet new conditions arising within their sphere of authority," any 
expansion of agency jurisdiction must come from Congress, and not the agency itself. 744 F.2d at 1409. Accordingly, 
the Court of Appeals invalidated the amended regulations." 15


"If Congress had intended the more circumscribed approach espoused by the Court of Appeals, there would have 
been some positive sign that the law was not to reach organized criminal activities that give rise to the 
concerns about infiltration. The language of the statute, however -- the most reliable evidence of its intent -- 
reveals that Congress opted for a far broader definition of the word "enterprise," and we are unconvinced by 
anything in the legislative history that this definition should be given less than its full effect." 16


3.7 U.S. Supreme Court Rules of Statutory Construction 9 


10 
11 


This following subsections shall list quotes from rulings of the U.S. Supreme Court on the subject of the meaning of 
significance of the words “includes” and “including”.  If you identify other pertinent cases, please point them out to us. 


3.7.1 Meese v. Keene, 481 U.S. 465, 484 (1987) 12 


"It is axiomatic that the statutory definition of the term excludes unstated meanings of that term.  Colautti v. 
Franklin, 439 U.S. 379, 392, and n. 10 (1979). Congress' use of the term "propaganda" in this statute, as indeed 
in other legislation, has no pejorative connotation.  


13 
14 


As judges, it is our duty to [481 U.S. 485] construe 15 
legislation as it is written, not as it might be read by a layman, or as it might be understood by someone who 
has not even read it.


16 
"  17 


18 [Meese v. Keene, 481 U.S. 465, 484 (1987)] 


3.7.2 Colautti v. Franklin, 439 U.S. 379 (1979) 19 


"As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'" 
[Colautti v. Franklin, 439 U.S. 379 (1979), n. 10] 


20 
21 


3.7.3 Stenberg v. Carhart, 530 U.S. 914 (2000) 22 


"When a statute includes an explicit definition, we must follow that definition, even if it varies from that 23 
term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 (1987) ("It is axiomatic that the statutory 
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.S. at 392-393, n. 
10 ("As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'"); 
Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of N.J., 294 U.S. 
87, 95-96 (1935) (Cardozo, J.); see also 2A N. Singer, Sutherland on Statutes and Statutory Construction § 
47.07, p. 152, and n. 10 (5th ed. 1992) (collecting cases). That is to say, the statute, read "as a whole," post at 
998 [530 U.S. 943] (THOMAS, J., dissenting), leads the reader to a definition. That definition does not include 
the Attorney General's restriction -- "the child up to the head." Its words, "substantial portion," indicate the 
contrary."  [


24 
25 
26 
27 
28 
29 
30 
31 


Stenberg v. Carhart, 530 U.S. 914 (2000)]32 


3.7.4 Connecticut National Bank v. Germain, 503 U.S. 249 (1992) 33 


34 
35 
36 
37 


"When the words of a statute are unambiguous, the first canon of statutory construction--that courts must 
presume that a legislature says in a statute what it means and means in a statute what it says there--is also the 
last, and judicial inquiry is complete." 
[Connecticut National Bank v. Germain, 503 U.S. 249 (1992)] 


3.7.5 Richards v United States, 369 US 1, 9, 7 L Ed 2d 492, 82 S Ct. 585 (1962) 38 


39 
40 
41 
42 


"As in all cases involving statutory construction, "our starting point must be the language employed by 
Congress," Reiter v Sonotone Corp., 442 US 330, 337, 60 L Ed 2d 931, 99 S Ct. 2326 (1979), and we assume 
that the legislative purpose is expressed by the ordinary meaning of the words used."  
[Richards v United States, 369 US 1, 9, 7 L Ed 2d 492, 82 S Ct. 585 (1962)] 


3.7.6 Fischer v. United States, 529 U.S. 667 (2000) 43 


This expansive construction of § 666(b) is, at the very least, inconsistent with the rule of lenity -- which the 44 
Court does not discuss. This principle requires that, to the extent that there is any ambiguity in the term 45 


                                                           
15 See FRS v. Dimensional Financial Corp., 474 U.S. 361, 365 (1986). 
16 See U.S. v. Turkette, 452 U.S. 576, 593 (1981). 
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"benefits," we should resolve that ambiguity in favor of the defendant. See United States v. Bass, 404 U.S. 1 
336, 347 (1971) ("In various ways over the years, we have stated that, when choice has to be made between 2 
two readings of what conduct Congress has made a crime, it is appropriate, before we choose the harsher 3 
alternative, to require that Congress should have spoken in language that is clear and definite" (internal 4 
quotation marks omitted)).” 5 


6 [Fischer v. United States, 529 U.S. 667 (2000)] 


3.7.7 Freytag v. Commissioner, 501 U.S. 868 (1991) 7 


8 
9 


10 


"When the terms of a statute are unambiguous, judicial inquiry is complete except in rare and exceptional 
circumstances."  
[Freytag v. Commissioner, 501 US 115 L Ed 2d 764 (1991)] 


3.7.8 Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 120 L.Ed.2d 379, 112 S.Ct. 2589 (1992) 11 


12 
13 
14 


"In a statutory construction case, the beginning point must be the language of the statute, and when a statute 
speaks with clarity to an issue, judicial inquiry into the statute's meaning--in all but the most extraordinary 
circumstance--is finished; courts must give effect to the clear meaning of statutes as written."  
[Estate of Cowart v. Nicklos Drilling Co., 505 US 469, 120 L Ed 2d 379, 112 S Ct. 2589 (1992)] 15 


3.7.9 American Tobacco Co. v. Patterson, 456 U.S. 63 (1982) 16 


17 
18 


"It is not a function of the United States Supreme Court to sit as a super-legislature and create statutory 
distinctions where none were intended."  
[American Tobacco Co. v. Patterson, 456 US 63, 71 L Ed 2d 748, 102 S Ct. 1534 (1982)] 19 


3.7.10 Federal Trade Com. v. Simplicity Pattern Co. 360 U.S. 55 (1959) 20 


21 "The United States Supreme Court cannot supply what Congress has studiously omitted in a statute."  
[Federal Trade Com. v. Simplicity Pattern Co., 360 US 55, p. 55, 475042/56451 (1959)] 22 


3.7.11 Product Safety Comm’n v. GTE Sylvania, 447 U.S. 102 (1980) 23 


24 
25 


"The starting point for interpreting a statute is the language of the statute itself; absent a clearly expressed 
legislative intention to the contrary, that language must ordinarily be regarded as conclusive."  
[Product Safety Comm’n v. GTE Sylvania, 447 US 102, 64 L Ed 2d 766, 100 S Ct. 2051 (1980)] 26 


3.7.12 Washington Market Co. v. Hoffman, 101 U.S. 112 (1879) 27 


28 
29 


"Words used in the statute are to be given their proper signification and effect." [Washington Market Co. v. 
Hoffman, 101 U. S. 112, 115, 25 L. Ed. 782, 783 (1879)] 


3.7.13 Rector, Etc. Of Holy Trinity Church v. United States, 153 U.S. 457 (1892) 30 


31 
32 
33 
34 


"All laws should receive a sensible construction.  General terms should be so limited in their application as 
not to lead to injustice, oppression, or an absurd consequence.  It will always be presumed that the legislature 
intended exceptions to its language which would avoid results of this character.  The reason of the law in such 
cases should prevail over its letter."  
[Rector, Etc., Of Holy Trinity Church v. United States, 143 U.S. 457; 12 S.Ct. 511 (1892)] 35 


3.7.14 Gustafson v. Alloyd Co., 513 U.S. 561 (1995) 36 


37 
38 
39 
40 


“…a word is known by the company it keeps (the doctrine of noscitura sociis). This rule we rely upon to avoid 
ascribing to one word a meaning so broad that it is inconsistent with its accompanying words, thus giving 
"unintended breadth to the Acts of Congress." Jarecki v. G. D. Searle & Co., 367 US 303, 307 (1961)”  
[Gustafson v. Alloyd Co. (93-404), 513 U.S. 561 (1995)] 


3.7.15 Scheidler v. National Organization for Women, 537 U.S. 393 (2003) 41 


42 
43 
44 


“Absent contrary direction from Congress, we begin our interpretation of statutory language with the general 
presumption that a statutory term has its common law meaning.  See Taylor v. United States, 495 U.S. 575, 592 
(1990); Morissette v. United States, 342 U.S. 246, 263 (1952).”  



http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=469

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=456&page=63
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1 [Scheidler v. National Organization for Women, 537 U.S. 393 (2003)] 


3.7.16 United States v. Johnson, 529 U.S. 53 (2000) 2 


3 
4 


5 


“The rule of lenity does not alter the analysis.  Absent ambiguity, the rule of lenity is not applicable to guide 
statutory interpretation.  Cf. Gozlon-Peretz v. United States, 498 U.S. 395, 410 (1991).” 


[United States v. Johnson, 529 U.S. 53 (2000)] 


3.7.17 Bell v. United States, 349 U.S. 81 (1955) 6 


7 
8 


“It is not to be denied that argumentative skill, as was shown at the Bar, could persuasively and not 
unreasonably reach either of the conflicting constructions. About only one aspect of the problem can one be 
dogmatic. When Congress has the will it has no difficulty in expressing it - when it has the will, that is, of 9 
defining what it desires to make the unit of prosecution and, more particularly, to make each stick in a faggot 10 
a single criminal unit. When Congress leaves to the Judiciary the task of imputing to Congress an 11 
undeclared will, the ambiguity should be resolved in favor of lenity. And this not out of any sentimental 
consideration, or for want of sympathy with the purpose of Congress in proscribing evil or antisocial conduct. 
It may fairly be said to be a presupposition of our law to resolve doubts in the enforcement of a penal code 
against the imposition of a harsher punishment. This in no wise implies that language used in criminal statutes 
should not be read with the saving grace of common sense with which other enactments, not cast in technical 
language, are to be read. Nor does it assume that offenders against the law carefully read the penal [349 
U.S. 81, 84]   code before they embark on crime. It merely means that 


12 
13 
14 
15 
16 
17 


if Congress does not fix the 18 
punishment for a federal offense clearly and without ambiguity, doubt will be resolved against turning a 19 
single transaction into multiple offenses, when we have no more to go on than the present case furnishes.” 20 


21 [Bell v. United States, 349 U.S. 81 (1955)] 


3.8 Summary of the Rules of Statutory Construction and Interpretation 22 


23 Based on the foregoing quotes from the U.S. Supreme Court on the rules of statutory construction, the following rules 
apply, which are also repeated in section 3.8 of our free Great IRS Hoax book: 24 


25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


36 
37 


1. The law should be given it’s plain meaning wherever possible. 
2. Presumption may not be used in determining the meaning of a statute. Doing otherwise is a violation of due process 


and a religious sin under Numbers 15:30 (Bible).  A person reading a statute cannot be required by statute or by “judge 
made law” to read anything into a Title of the U.S. Code that is not expressly spelled out. 


3. Every word within a statute is there for a purpose and should be given its due significance. 
4. All laws are to be interpreted consistent with the legislative intent for which they were originally passed, as revealed in 


the Congressional Record prior to the passage.  The passage of no amount of time can change the original legislative 
intent of a law. 


5. The proper audience to turn to in order to deduce the meaning of a statute are the persons who are the subject of the 
law, and not a judge.  Laws are supposed to be understandable by the common man because the common man is the 
proper subject of most laws.  Judges are NOT common men. 


"It is a basic principle of due process that an enactment [435 U.S. 982 , 986] is void for vagueness if its 
prohibitions are not clearly defined. Vague laws offend several important values. First, because we assume that 
man is free to steer between lawful and unlawful conduct, we insist that laws give the person of ordinary 38 
intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly. Vague laws 
may trap the innocent by not providing fair warning. Second, if arbitrary and discriminatory enforcement is to 
be prevented, laws must provide explicit standards for those who apply them. A vague law impermissibly 
delegates basic policy matters to policemen, judges, and juries for resolution on an ad hoc and subjective basis, 
with the attendant dangers of arbitrary and discriminatory application."  


39 
40 
41 
42 
43 


[Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)] 44 


45 
46 


". . .whether right or wrong, the premise underlying the constitutional method for determining guilt or 
innocence in federal courts is that laymen are better than specialists to perform this task."  
[United States ex rel. Toth v. Quarles, 350 U.S. 11, 18 (1955)] 47 


48 6. If a word is not statutorily defined, then the courts are bound to start with the common law meaning of the term. 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=408&invol=104#108
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1 
2 
3 
4 


“Absent contrary direction from Congress, we begin our interpretation of statutory language with the general 
presumption that a statutory term has its common law meaning.  See Taylor v. United States, 495 U.S. 575, 592 
(1990); Morissette v. United States, 342 U.S. 246, 263 (1952).”  
[Scheidler v. National Organization for Women, 537 U.S. 393 (2003)] 


7. The purpose for defining a word within a statute is so that its ordinary (dictionary) meaning is not implied or assumed 
by the reader.  A "definition" by its terms excludes non-essential elements by mentioning only those things to which it 
shall apply. 


5 
6 
7 


8 
9 


10 


11 
12 
13 
14 


15 


16 
17 
18 
19 


"Define. To explain or state the exact meaning of words and phrases; to state explicitly; to limit; to determine 
essential qualities of; to determine the precise signification of; to settle; to establish or prescribe 
authoritatively; to make clear. (Cite omitted)" 


"To "define" with respect to space, means to set or establish its boundaries authoritatively; to mark the limits 
of; to determine with precision or exhibit clearly the boundaries of; to determine the end or limit; to fix or establish 
the limits. It is the equivalent to declare, fix or establish. 
[Black’s Law Dictionary, Sixth Edition, p. 422] 


_____________________________________________________________________________________ 


"Definition. A description of a thing by its properties; an explanation of the meaning of a word or term. The 
process of stating the exact meaning of a word by means of other words. Such a description of the thing defined, including all 
essential elements and excluding all nonessential, as to distinguish it from all other things and classes."  
[Black’s Law Dictionary, Sixth Edition, p. 423] 


8. When a term is defined within a statute, that definition is provided usually to supersede and not enlarge other 
definitions of the word found elsewhere, such as in other Titles or Codes. 


20 
21 


"When a statute includes an explicit definition, we must follow that definition, even if it varies from that 22 
term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 (1987) ("It is axiomatic that the statutory 
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.S. at 392-393, n. 
10 ("As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'"); 
Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of N.J., 294 U.S. 
87, 95-96 (1935) (Cardozo, J.); see also 2A N. Singer, Sutherland on Statutes and Statutory Construction § 
47.07, p. 152, and n. 10 (5th ed. 1992) (collecting cases). That is to say, the statute, read "as a whole," post at 
998 [530 U.S. 943] (THOMAS, J., dissenting), leads the reader to a definition. That definition does not include 
the Attorney General's restriction -- "the child up to the head." Its words, "substantial portion," indicate the 
contrary."  [


23 
24 
25 
26 
27 
28 
29 
30 


Stenberg v. Carhart, 530 U.S. 914 (2000)]31 


9. Expressio Unius est Exclusio Alterius Rule:  The term “includes” is a term of limitation and not enlargement in most 
cases.  Where it is used, it prescribes 


32 
all of the things or classes of things to which the statute pertains.  All other 


possible objects of the statute are thereby 
33 


excluded, by implication. 34 


35 
36 


37 
38 
39 
40 
41 
42 
43 


44 
45 
46 
47 


“expressio unius, exclusio alterius”—if one or more items is specifically listed, omitted items are purposely 
excluded.  Becker v. United States, 451 U.S. 1306 (1981) 


“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one 
thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 
170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons 
or things are specified in a law, contract, or will, an intention to exclude all others from its operation may be 
inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects 
of a certain provision, other exceptions or effects are excluded.”  
[Black’s Law Dictionary, Sixth Edition, p. 581] 


10. When the term “includes” is used as implying enlargement or “in addition to”, it only fulfills that sense when the 
definitions to which it pertains are scattered across multiple definitions or statutes within an overall body of law.  In 
each instance, such “scattered definitions” must be considered AS A WHOLE to describe all things which are 
included.  The U.S. Supreme Court confirmed this when it said: 


“That is to say, the statute, read "as a whole," post at 998 [530 U.S. 943] (THOMAS, J., dissenting), leads 48 
the reader to a definition. That definition does not include the Attorney General's restriction -- "the child up to 
the head." Its words, "substantial portion," indicate the contrary."  [


49 
Stenberg v. Carhart, 530 U.S. 914 (2000)] 50 
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1 
2 
3 
4 
5 
6 
7 


8 
9 


An example of the “enlargement” or “in addition to” context of the use of the word “includes” might be as follows, 
where the numbers on the left are a fictitious statute number : 
10.1. “110 The term “state” includes a territory or possession of the United States.” 
10.2. “121  In addition to the definition found in section 110 earlier, the term “state” includes a state of the Union.” 


11. Statutes that do not specifically identify ALL of the things or classes of things or persons to whom they apply are 
considered “void for vagueness” because they fail to give “reasonable notice” to the reader of all the behaviors that are 
prohibited and compel readers to make presumptions or to guess at their meaning. 


"It is a basic principle of due process that an enactment is void for vagueness if its prohibitions are not clearly 
defined. Vague laws offend several important values. First, because we assume that man is free to steer between 
lawful and unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable 10 
opportunity to know what is prohibited, so that he may act accordingly. Vague laws may trap the innocent by 
not providing fair warning. Second, if arbitrary and discriminatory enforcement is to be prevented, laws must 
provide explicit standards for those who apply them. 


11 
12 


A vague law impermissibly delegates basic policy matters 13 
to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the attendant dangers 14 
of arbitrary and discriminatory application." (Footnotes omitted.)  15 


See al  Papachristou v. City of Jacksonville, 405 U.S. 156 (1972); Cline v. Frink Dairy Co., 274 U.S. 445, 47 S. 
Ct. 681 (1927); Connally v. General Construction Co., 


16 
269 U.S. 385 (1926).  17 


 [Sewell v. Georgia, 435 U.S. 982 (1978)]18 


19 
20 
21 


22 
23 
24 
25 
26 


27 
28 


12. Judges may not extend the meaning of words used within a statute, but must resort ONLY to the meaning clearly 
indicated in the statute itself.  That means they may not imply or infer the common definition of a term IN ADDITION 
to the statutory definition, but must rely ONLY on the things clearly included in the statute itself and nothing else. 


"It is axiomatic that the statutory definition of the term excludes unstated meanings of that term.  Colautti v. 
Franklin, 439 U.S. 379, 392, and n. 10 (1979). Congress' use of the term "propaganda" in this statute, as indeed 
in other legislation, has no pejorative connotation.{19} As judges, it is our duty to [481 U.S. 485] construe 
legislation as it is written, not as it might be read by a layman, or as it might be understood by someone who 
has not even read it." [Meese v. Keene, 481 U.S. 465, 484 (1987)] 


13. Citizens [not “taxpayers”, but “citizens”] are presumed to be exempt from taxation unless a clear intent to the contrary 
is clearly manifested in a positive law taxing statute. 


“In the interpretation of statutes levying taxes, it is the established rule not to extend their provisions by 
implication 


29 
beyond the clear import of the language used, or to enlarge their operations so as to embrace 


matters not specifically 
30 


pointed out.  In case of doubt they are construed most strongly against the government 
and in 


31 
favor of the citizen.”  [Gould v. Gould, 245 U.S. 151, at 153 (1917)] 32 


33 
34 
35 
36 
37 
38 


For additional authorities similar to those above, see: Spreckles Sugar Refining v. McClain, 192 U.S. 397, 416 (1904); 
Smietanka v. First Trust & Savings Bank, 257 U.S. 602, 606 (1922); Lucas v. Alexander, 279 U.S. 573, 577 (1929); 
Crooks v. Harrelson, 282 U.S. 55 (1930); Burnet v. Niagra Falls Brewing Co., 282 U.S. 648, 654 (1931); Miller v. 
Standard Nut Margarine Co., 284 U.S. 498, 508 (1932); Gregory v. Helvering, 293 U.S. 465, 469 (1935); Hassett v. 
Welch, 303 U.S. 303, 314 (1938); U.S. v. Batchelder, 442 U.S. 114, 123 (1978); Security Bank of Minnesota v. CIA, 994 
F.2d 432, 436 (CA8 1993). 


14. Ejusdem Generis Rule:  Where general words follow an enumeration of persons or things, by words of a particular and 
specific meaning, such general words are not to be construed in their widest extent, but are to be held as applying only 
to persons or things of the same general kind or class as those specifically mentioned 


39 
40 
41 


42 
43 
44 
45 
46 
47 
48 
49 
50 
51 


52 
53 
54 
55 


"[w]here general words [such as the provisions of 26 U.S.C. §7701(c)] follow specific words in a statutory 
enumeration, the general words are construed to embrace only objects similar in nature to those objects 
enumerated by the preceding specific words."  
[Circuit City Stores v. Adams, 532 US 105, 114-115 (2001) ] 
__________________________________________________________________________________ 
 
 “Under the principle of ejusdem generis, when a general term follows a specific one, the general term should 
be understood as a reference to subjects akin to the one with specific enumeration.”  
[Norfolk & Western R. Co. v. Train Dispatchers, 499 US 117 (1991)] 
__________________________________________________________________________________ 


"Ejusdem generis.  Of the same kind, class, or nature.  In the construction of laws, wills, and other instruments, 
the "ejusdem generis rule" is, that where general words follow an enumeration of persons or things, by words 
of a particular and specific meaning, such general words are not to be construed in their widest extent, but are 
to be held as applying only to persons or things of the same general kind or class as those specifically 
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1 
2 
3 


4 
5 
6 
7 
8 


9 
10 
11 
12 


mentioned.  U.S. v. LaBrecque, D.C. N.J., 419 F.Supp. 430, 432.  The rule, however, does not necessarily 
require that the general provision be limited in its scope to the identical things specifically named.  Nor does it 
apply when the context manifests a contrary intention.  


Under "ejusdem generis" cannon of statutory construction, where general words follow the enumeration of 
particular classes of things, the general words will be construed as applying only to things of the same general 
class as those enumerated.  Campbell v. Board of Dental Examiners, 53 Cal.App.3d 283, 125 Cal.Rptr. 694, 
696."  
[Black's Law Dictionary, Sixth Edition, page 517] 


15. In all criminal cases, the “Rule of Lenity” requires that where the interpretation of a criminal statute is ambiguous, the 
ambiguity should be resolved in favor of the defendant and against the government.  An ambiguous statute fails to give 
“reasonable notice” to the reader what conduct is prohibited, and therefore renders the statute unenforceable.  The Rule 
of Lenity may only be applied when there is ambiguity in the meaning of a statute: 


This expansive construction of § 666(b) is, at the very least, inconsistent with the rule of lenity -- which the 13 
Court does not discuss. This principle requires that, to the extent that there is any ambiguity in the term 14 
"benefits," we should resolve that ambiguity in favor of the defendant. See United States v. Bass, 404 U.S. 15 
336, 347 (1971) ("In various ways over the years, we have stated that, when choice has to be made between 16 
two readings of what conduct Congress has made a crime, it is appropriate, before we choose the harsher 17 
alternative, to require that Congress should have spoken in language that is clear and definite" (internal 18 
quotation marks omitted)).” 19 


20 


21 


22 
23 


[Fischer v. United States, 529 U.S. 667 (2000)] 


________________________________________________________________________________ 


“It is not to be denied that argumentative skill, as was shown at the Bar, could persuasively and not 
unreasonably reach either of the conflicting constructions. About only one aspect of the problem can one be 
dogmatic. When Congress has the will it has no difficulty in expressing it - when it has the will, that is, of 24 
defining what it desires to make the unit of prosecution and, more particularly, to make each stick in a faggot 25 
a single criminal unit. When Congress leaves to the Judiciary the task of imputing to Congress an 26 
undeclared will, the ambiguity should be resolved in favor of lenity. And this not out of any sentimental 
consideration, or for want of sympathy with the purpose of Congress in proscribing evil or antisocial conduct. 


27 
28 


It may fairly be said to be a presupposition of our law to resolve doubts in the enforcement of a penal code 29 
against the imposition of a harsher punishment. This in no wise implies that language used in criminal 
statutes should not be read with the saving grace of common sense with which other enactments, not cast in 
technical language, are to be read. Nor does it assume that offenders against the law carefully read the penal 
[349 U.S. 81, 84]   code before they embark on crime. It merely means that 


30 
31 
32 


if Congress does not fix the 33 
punishment for a federal offense clearly and without ambiguity, doubt will be resolved against turning a 34 
single transaction into multiple offenses, when we have no more to go on than the present case furnishes.” 35 


36 


37 
38 


[Bell v. United States, 349 U.S. 81 (1955)] 


16. When Congress intends, by one of its Acts, to supersede the police powers of a state of the Union, it must do so very 
clearly. 


"If Congress is authorized to act in a field, it should manifest its intention clearly. It will not be presumed that 39 
a federal statute was intended to supersede the exercise of the power of the state unless there is a clear 40 
manifestation of intention to do so. The exercise of federal supremacy is not lightly to be presumed."  
[Schwartz v. Texas, 


41 
344 U.S. 199, 202-203 (1952)] 42 


43 17. There are no exceptions to the above rules.  However, there are cases where the “common definition” or “ordinary 
definition” of a term can and should be applied, but ONLY where a statutory definition is NOT provided that might 
supersede the ordinary definition.  See: 


44 
45 
46 


47 
48 
49 


50 


51 
52 
53 


17.1. Crane v. Commissioner of Internal Revenue, 331 U.S. 1, 6 (1947), Malat v. Riddell, 383 U.S. 569, 571 (1966);  


“[T]he words of statutes--including revenue acts--should be interpreted where possible in their ordinary, 
everyday senses.”  
[Crane v. Commissioner of Internal Revenue, 331 U.S. 1, 6 (1947), Malat v. Riddell, 383 U.S. 569, 571 (1966)]  


17.2. Commissioner v. Soliman, 506 U.S. 168, 174 (1993);  


“In interpreting the meaning of the words in a revenue Act, we look to the 'ordinary, everyday senses' of the 
words.”   
[Commissioner v. Soliman, 506 U.S. 168, 174 (1993)] 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=344&page=199
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1 
2 


3 
4 
5 


17.3. Helvering v. Horst, 311 U.S. 112, 118 (1940); Old Colony R. Co. v. Commissioner of Internal Revenue, 248 U.S. 
552, 560 (1932) 


“Common understanding and experience are the touchstones for the interpretation of the revenue laws.”   
[Helvering v. Horst, 311 U.S. 112, 118 (1940); Old Colony R. Co. v. Commissioner of Internal Revenue, 248 
U.S. 552, 560 (1932)] 


We must ALWAYS remember that the fundamental purpose of law is “the definition and limitation of power”: 6 


7 
8 
9 


10 
11 
12 


“When we consider the nature and theory of our institutions of government, the principles 
upon which they are supposed to rest, and review the history of their development, we are 
constrained to conclude that they do not mean to leave room for the play and action of 
purely personal and arbitrary power.  Sovereignty itself is, of course, not subject to law, 
for it is the author and source of law; but in our system, while sovereign powers are 
delegated to the agencies of government, sovereignty itself remains with the people, by 
whom and for whom all government exists and acts.  And the law is the definition and 13 
limitation of power.” 14 


15 
16 
17 
18 


19 
20 
21 


22 
23 


24 


25 
26 
27 
28 
29 
30 


31 
32 
33 
34 


35 
36 
37 
38 
39 
40 
41 
42 


From Marbury v. Madison to the present day, no utterance of this Court has intimated a doubt that in its 
operation on the people, by whom and for whom it was established, the national government is a government of 
enumerated powers, the exercise of which is restricted to the use of means appropriate and plainly adapted to 
constitutional ends, and which are "not prohibited, but consist with the letter and spirit of the Constitution." 


The powers delegated by the people to their agents are not enlarged by the expansion of the domain within 
which they are exercised.  When the restriction on the exercise of a particular power by a particular agent is 
ascertained, that is an end of the question. 


To hold otherwise is to overthrow the basis of our constitutional law, and moreover, in effect, to reassert the 
proposition that the states, and not the people, created the government. 


It is again to antagonize Chief Justice Marshall, when he said: 


The government of the Union, then (whatever may be the influence of this fact on the case), 
is emphatically and truly a government of the people.  In form and in substance, it 
emanates from them.  Its powers are granted by them, and are to be exercised directly on 
them and for their benefit.  This government is acknowledged by all to be one of 
enumerated powers. 


[Downes v. Bidwell, 182 U.S. 244 (1901)] 


Law cannot serve the purpose of defining and limiting power if the definitions upon which it is based are vague, arbitrary, 
changing, or subject to the whim of either a judge or a jury.  The only way to limit power is to define ALL things to which 
a law applies and to exclude all others by implication in order to ensure consistent application of the law to all of its 
intended subjects.  It is an abuse of the justice system to: 


1. Withdraw the law from discussion in the courtroom so as to compel jurists to make presumptions by applying the 
common definition of the term rather than the legal definition.  All law is a contract of one form or another, because all 
law requires “the consent of the governed” and cannot be approved without consent, according to the Declaration of 
Independence.  “Public law” is a contract among the constituents “as a collective” to conduct their affairs according to 
fixed standards.  “Private law”, which includes the Internal Revenue Code and the Social Security Act, is a contract or 
agreement ONLY among those who have manifested written consent in some form, to abide by the contract, which in 
fact is a “franchise agreement” among those collecting privileged government benefits.  For a judge to prevent 
discussing law in the courtroom is to interfere with the right to contract and the enforcement of contracts in courts of 
justice.  The federal courts do not possess such powers!: 43 


"Independent of these views, there are many considerations which lead to the conclusion that the power to 44 
impair contracts [either the Constitution or the Holy Bible], by direct action to that end, does not exist with 45 
the general [federal] government. In the first place, one of the objects of the Constitution, expressed in its 46 
preamble, was the establishment of justice, and what that meant in its relations to contracts is not left, as was 47 
justly said by the late Chief Justice, in Hepburn v. Griswold, to inference or conjecture. As he observes, at the 
time the Constitution was undergoing discussion in the convention, the Congress of the Confederation was 
engaged in framing the ordinance for the government of the Northwestern Territory, in which certain articles of 
compact were established between the people of the original States and the people of the Territory, for the 
purpose, as expressed in the instrument, of extending the fundamental principles of civil and religious liberty, 
upon which the States, their laws and constitutions, were erected. 


48 
49 
50 
51 
52 


By that ordinance it was declared, that, in 53 



http://www.findlaw.com/casecode/constitution/
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the just preservation of rights and property, 'no law ought ever to be made, or have force in the said 1 
Territory, that shall, in any manner, interfere with or affect private contracts or engagements bona fide and 2 
without fraud previously formed.' The same provision, adds the Chief Justice, found more condensed 
expression in the prohibition upon the States [in Article 1, Section 10 of the Constitution] against impairing the 
obligation of contracts, which has ever been recognized as an efficient safeguard against injustice; and though 
the prohibition is not applied in terms to the government of the United States, he expressed the opinion, 
speaking for himself and the majority of the court at the time, 


3 
4 
5 
6 


that it was clear 'that those who framed and 7 
those who adopted the Constitution intended that the spirit of this prohibition should pervade the entire body 8 
of legislation, and that the justice which the Constitution was ordained to establish was not thought by them 9 
to be compatible with legislation [or judicial precedent] of an opposite tendency.' 8 Wall. 623. [99 U.S. 700, 
765]  Similar views are found expressed in the opinions of other judges of this court."  


10 
11 


[Sinking Fund Cases, 99 U.S. 700 (1878)] 12 


13 
14 
15 
16 


2. Recuse jurists who have read and wish to apply the definitions in the law to the case at hand.  See the following, which 
shows willful intention on the part of judge in San Diego to do exactly this, by preventing the courthouse law library 
from being used by jurists while serving as jurists.  This is a willful attempt to interfere with the right to contract of all 
those subject to said contract: 
http://famguardian.org/Disks/IRSDVD/Evidence/JudicialCorruption/GenOrder228C-Library.pdf17 


18 
19 
20 
21 
22 
23 
24 


25 
26 


3. Allow either a judge or a jury to become “public policy boards” and “legislatures” in applying the provisions of a 
statute to a group of persons for whom it was never intended.  He is in effect “politicizing the court” and turning the 
jury essentially into an angry lynch mob not unlike what they did to Jesus after Pilate (the Judge, in that instance) 
washed his hands of Jesus by saying he could find no sin in this man (Matt. 27:24).  Recall that Jesus himself was 
ALSO accused of being a tax protester:  Luke 23:2.  This is willful abuse of the evils of “democracy” to destroy 
Constitutionally protected rights.  It is TREASON punishable by DEATH in 18 U.S.C. §2381.  It is also precisely this 
abuse which the founders condemned in the Federalist Papers: 


“If a faction consists of less than a majority, relief is supplied by the republican principle, which enables the 
majority to defeat its sinister views by regular vote. It may clog the administration, it may convulse the society; 
but it will be unable to execute and mask its violence under the forms of the Constitution. When a majority is 
included in a faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling 
passion or interest both the public good and the rights of other citizens. 


27 
28 


To secure the public good and private 29 
rights against the danger of such a faction, and at the same time to preserve the spirit and the form of 30 
popular government, is then the great object to which our inquiries are directed. Let me add that it is the 31 
great desideratum by which this form of government can be rescued from the opprobrium under which it has 32 
so long labored, and be recommended to the esteem and adoption of mankind. 33 


34 
35 
36 
37 
38 
39 
40 


41 
42 
43 
44 


By what means is this object attainable? Evidently by one of two only. Either the existence of the same passion 
or interest in a majority at the same time must be prevented, or the majority, having such coexistent passion or 
interest, must be rendered, by their number and local situation, unable to concert and carry into effect schemes 
of oppression. If the impulse and the opportunity be suffered to coincide, we well know that neither moral nor 
religious motives can be relied on as an adequate control. They are not found to be such on the injustice and 
violence of individuals, and lose their efficacy in proportion to the number combined together, that is, in 
proportion as their efficacy becomes needful. 


From this view of the subject it may be concluded that a pure democracy, by which I mean a society consisting 
of a small number of citizens, who assemble and administer the government in person, can admit of no cure for 
the mischiefs of faction. A common passion or interest will, in almost every case, be felt by a majority of the 
whole; a communication and concert result from the form of government itself; and there is nothing to check the 
inducements to sacrifice the weaker party or an obnoxious individual. Hence it is that such democracies have 45 
ever been spectacles of turbulence and contention; have ever been found incompatible with personal security 46 
or the rights of property; and have in general been as short in their lives as they have been violent in their 47 
deaths. Theoretic politicians, who have patronized this species of government, have erroneously supposed 48 
that by reducing mankind to a perfect equality in their political rights, they would, at the same time, be 49 
perfectly equalized and assimilated in their possessions, their opinions, and their passions. 50 


A republic, by which I mean a government in which the scheme of representation takes place, opens a 51 
different prospect, and promises the cure for which we are seeking. Let us examine the points in which it 
varies from pure democracy, and we shall comprehend both the nature of the cure and the efficacy which it 
must derive from the Union. 


52 
53 
54 


55 
56 
57 
58 


The two great points of difference between a democracy and a republic are: first, the delegation of the 
government, in the latter, to a small number of citizens elected by the rest; secondly, the greater number of 
citizens, and greater sphere of country, over which the latter may be extended. 
[James Madison, Federalist Paper #10] 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=99&invol=700

http://famguardian.org/Disks/IRSDVD/Evidence/JudicialCorruption/GenOrder228C-Library.pdf

http://www.yale.edu/lawweb/avalon/usconst.htm

http://famguardian.org/TaxFreedom/CitesByTopic/RepublicanFormOfGovernment.htm
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1 
2 
3 
4 
5 


6 
7 


8 
9 


10 


If you want to find out whether the judge is up to no good and is abusing the above techniques, insist that the jurists be 
given a copy of the definitions in the law and be given a multiple choice test to define what is “included”.  If the answers 
are not universal, unanimous, or consistent, then the law is “void for vagueness” and unenforceable and the case must be 
dismissed.  If the judge refuses such a poll, he is trying to conceal the fact that he is abusing legal process to keep the truth 
of this matter out of the court record. 


Instead, all persons accused of any “crime”, including that of being “taxpayers” or of being “liable” for a tax, MUST be 
presumed to be innocent until proven guilty with a statute that clearly identifies him as being part of a group subject to tax: 


“The principle that there is a presumption of innocence in favor of the accused is the undoubted law, axiomatic 
and elementary, and its enforcement lies at the foundation of the administration of our criminal law.” 
[Coffin v. United States, 156 U.S. 432, 453 (1895)] 


4 Analysis of meaning of “includes” and “including” 11 


4.1 Application of “innocent until proven guilty” maxim of American Law 12 


13 
14 


15 


A well-known and universal rule of American Jurisprudence throughout the states and federal government that nearly 
everyone is aware of is the following, elucidated by the Supreme Court: 


The presumption of innocence plays a unique role in criminal proceedings. As Chief Justice Burger explained 
in his opinion for the Court in Estelle v. Williams, 425 U.S. 501 (1976): [507 U.S. 284]: 16 


17 
18 


19 
20 
21 


22 
23 


The presumption of innocence, although not articulated in the Constitution, is a basic component of 
a fair trial under our system of criminal justice. Long ago this Court stated: 


The principle that there is a presumption of innocence in favor of the accused is the undoubted law, 
axiomatic and elementary, and its enforcement lies at the foundation of the administration of our 
criminal law. Coffin v. United States, 156 U.S. 432, 453 (1895). 


To implement the presumption, courts must be alert to factors that may undermine the fairness of the factfinding 
process. In the administration of criminal justice, courts must carefully guard against dilution of the principle 
that guilt is to be established by probative evidence and beyond a reasonable doubt. In re Winship, 397 U.S. 24 
358, 364 (1970). [425 U.S. 501, 504]   25 


26 


27 
28 


29 
30 
31 
32 


33 


34 
35 


[Delo v. Lashely, 507 U.S. 272 (1993)] 


The implication of this rule to the interpretation of law is that the law must state clearly and unambiguously what conduct is 
prohibited and what specific conduct is required. 


“The purpose of law cannot be to compel confusion.  The reason for this is that  the purpose of law is to protect 
by defining for the person of average intelligence exactly what behavior is required in order to sustain an 
orderly society free from crime, injury, and duress.” 
[C. Hansen] 


The Supreme Court defined why laws must be written specifically for the audience of ordinary Americans when it stated: 


"whether right or wrong, the premise underlying the constitutional method for determining guilt or innocence in 
federal courts is that laymen are better than specialists [such as judges and lawyers] to perform this task."  
[United States ex rel. Toth v. Quarles, 350 U.S. 11, 18 (1955)] 36 


37 
38 
39 


40 
41 
42 


The innocent until proven guilty rule is a “rule of presumption”.  It requires that a jury must presume the Defendant is not 
guilty until evidence is produced which clearly and unambiguously demonstrates otherwise.  Any presumption to the 
contrary will prejudice the rights of the Defendant and is a violation of due process: 


(1) [8:4993] Conclusive presumptions affecting protected interests:  A conclusive presumption may be 
defeated where its application would impair a party's constitutionally-protected liberty or property interests.  In 
such cases, conclusive presumptions have been held to violate a party's due process and equal protection 
rights.  [Vlandis v. Kline (1973) 412 U.S. 441, 449, 93 S.Ct 2230, 2235; Cleveland Bed. of Ed. v. LaFleur 
(1974) 


43 
414 US 632, 639-640, 94 S.Ct. 1208, 1215-presumption under Illinois law that unmarried fathers are 


unfit violates process] 
44 
45 


[Rutter Group Practice Guide-Federal Civil Trials and Evidence, paragraph 8:4993, page 8K-34]46 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=425&page=501

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=397&invol=358#364

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=397&invol=358#364

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=350&invol=11#18

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=412&page=441

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=414&page=632

http://famguardian.org/TaxFreedom/CitesByTopic/Presumption-RPG-Federal.pdf
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4.2 Role of Law and Presumption in Proving Guilt 1 


2 
3 


Among the types of evidence that may be introduced in a court setting to establish guilt include quoting the enacted law 
itself.  Evidence based upon “law” only becomes admissible when the law cited is “positive law”.   


“Positive law.  Law actually and specifically enacted or adopted by proper authority for the government of an 
organized jural society.  See also Legislation.” 


4 
5 
6 


7 
8 


[Black’s Law Dictionary, Sixth Edition, p. 1162] 


Evidence that is NOT positive law, becomes “prima facie” evidence, which means that it is “presumed” to be evidence 
unless challenged or rebutted: 


TITLE 1 > CHAPTER 3 > § 204  9 
§ 204. Codes and Supplements as evidence of the laws of United States and District of Columbia; citation of 10 
Codes and Supplements 11 


12 
13 


14 
15 
16 


In all courts, tribunals, and public offices of the United States, at home or abroad, of the District of Columbia, 
and of each State, Territory, or insular possession of the United States—  


(a) United States Code.— The matter set forth in the edition of the Code of Laws of the United States current at 
any time shall, together with the then current supplement, if any, establish prima facie the laws of the United 
States, general and permanent in their nature, in force on the day preceding the commencement of the session 
following the last session the legislation of which is included: Provided, however, That whenever titles of such 17 
Code shall have been enacted into positive law the text thereof shall be legal evidence of the laws therein 18 
contained, in all the courts of the United States, the several States, and the Territories and insular 19 
possessions of the United States.20 


21 
22 


The above statute, which is “positive law”, establishes what is called a “statutory presumption” that courts are obligated to 
observe.  The statute above creates the notion of “prima facie” evidence.  “Prima facie evidence” is defined below: 


“Prima facie evidence.  Evidence good and sufficient on its face.  Such evidence as, in the judgment of the law, 
is sufficient to establish a given fact, or the group or chain of facts constituting the party’s claim or defense, and 
which if not rebutted or contradicted, will remain sufficient.  Evidence which, if unexplained or uncontradicted, 
is sufficient to sustain a judgment in favor of the issue which it supports, but which may be contradicted by 
other evidence.  State v. Haremza, 213 Kan. 201, 515 P.2d 1217, 1222. 


23 
24 
25 
26 
27 


28 
29 
30 
31 
32 
33 
34 


35 


That quantum of evidence that suffices for proof of a particular fact until the fact is contradicted by other 
evidence; once a trier of fact is faced with conflicting evidence, it must weigh the prima facie evidence with all 
the other probative evidence presented.  Godesky v. Provo City Corp., Utah, 690 P.2d 541, 547.  Evidence 
which, standing alone and unexplained, would maintain the proposition and warrant the conclusion to support 
which it is introduced.  An inference or presumption of law, affirmative or negative of a fact, in the absence of 
proof, or until proof can be obtained or produced to overdome the inference.  See also Presumptive evidence.”   
[Black’s Law Dictionary, Sixth Edition, p. 1190] 


Black’s Law Dictionary defines the term “presumption” as follows: 


“presumption.  An inference in favor of a particular fact.  A presumption is a rule of law, statutory or judicial, 
by which finding of a basic fact gives rise to existence of presumed fact, until presumption is rebutted.  Van 
Wart v. Cook, Okl.App., 557 P.2d 1161, 1163.  A legal device which operates in the absence of other proof to 
require that certain inferences be drawn from the available evidence.  Port Terminal & Warehousing Co. v. 
John S. James Co., D.C.Ga., 92 F.R.D. 100, 106. 


36 
37 
38 
39 
40 


41 
42 
43 
44 


45 
46 
47 
48 
49 


50 
51 
52 


A presumption is an assumption of fact that the law requires to be made from another fact or group of facts 
found or otherwise established in the action.  A presumption is not evidence.  A presumption is either conclusive 
or rebuttable.  Every rebuttable presumption is either (a) a presumption affecting the burden of producing 
evidence or (b) a presumption affecting the burden of proof.  Calif.Evid.Code, §600. 


In all civil actions and proceedings not otherwise provided for by Act of Congress or by the Federal Rules of 
Evidence, a presumption imposes on the party against whom it is directed the burden of going forward with 
evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of 
the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.  
Federal Evidence Rule 301. 


See also Disputable presumption; inference; Juris et de jure; Presumptive evidence; Prima facie; Raise a 
presumption.” 
[Black’s Law Dictionary, Sixth Edition, p. 1185] 



http://www4.law.cornell.edu/uscode/html/uscode01/usc_sup_01_1.html

http://www4.law.cornell.edu/uscode/html/uscode01/usc_sup_01_1_10_3.html

http://www4.law.cornell.edu/uscode/html/uscode01/usc_sec_01_00000204----000-.html

http://www4.law.cornell.edu/uscode/html/uscode01/usc_sec_01_00000204----000-.html
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1 
2 


3 


A “statutory presumption” is one that occurs in a court of law because it is mandated by a positive law statute.  The U.S. 
Supreme Court has said that “statutory presumptions” which prejudice constitutional rights are forbidden: 


“A rebuttable presumption clearly is a rule of evidence which has the effect of shifting the burden of proof, 
Mobile, J. & K. C. R. Co. v. Turnipseed, 219 U.S. 35, 43 , 31 S. Ct. 136, 32 L. R. A. (N. S.) 226, Ann. Cas. 
1912A, 463; and it is hard to see how a statutory rebuttable presumptions is turned from a rule of evidence 
into a rule of substantive law as the result of a later statute making it conclusive. In both cases it is a 
substitute for proof; in the one open to challenge and disproof, and in the other conclusive. However, 
whether the latter presumption be treated as a rule of evidence or of substantive law, it constitutes an 
attempt, by legislative fiat, to enact into existence a fact which here does not, and cannot be made to, exist in 
actuality, and the result is the same, unless we are ready to overrule the Schlesinger Case, as we are not; for 
that case dealt with a conclusive presumption, and the court held it invalid without regard to the question of its 
technical characterization. This court has held more than once that a statute creating a presumption which 
operates to deny a fair opportunity to rebut it violates the due process clause of the Fourteenth Amendment. 
For example, Bailey v. Alabama, 


4 
5 
6 
7 
8 
9 


10 
11 
12 
13 


219 U.S. 219 , 238, et seq., 31 S. Ct. 145; Manley v. Georgia, 279 U.S. 1 , 5-6, 
49 S. Ct. 215.  


14 
15 


'It is apparent,' this court said in the Bailey Case ( 219 U.S. 239 , 31 S. Ct. 145, 151) 'that a 
constitutional prohibition cannot be transgressed indirectly by the creation of a statutory 
presumption any more than it can be violated by direct enactment. The power to create 
presumptions is not a means of escape from constitutional restrictions.'  


16 
17 
18 
19 


20 
21 
22 
23 


24 


“If a legislative body is without power to enact as a rule of evidence a statute denying a litigant the right to 
prove the facts of his case, certainly the power cannot be made to emerge by putting the enactment in the guise 
of a rule of substantive law.” 
[Heiner v. Donnan, 285 U.S. 312 (1932)] 


The Internal Revenue Code contains several statutory presumptions.  Below is an example: 


TITLE 26 > Subtitle F > CHAPTER 76 > Subchapter E > § 7491 25 
§ 7491. Burden of proof26 


27 


28 


29 
30 
31 


32 


33 


34 


35 
36 


(a) Burden shifts where taxpayer produces credible evidence  


(1) General rule  


If, in any court proceeding, a taxpayer introduces credible evidence with respect to any factual issue relevant to 
ascertaining the liability of the taxpayer for any tax imposed by subtitle A or B, the Secretary shall have the 
burden of proof with respect to such issue.  


(2) Limitations  


Paragraph (1) shall apply with respect to an issue only if—  


(A) the taxpayer has complied with the requirements under this title to substantiate any item;  


(B) the taxpayer has maintained all records required under this title and has cooperated with reasonable 
requests by the Secretary for witnesses, information, documents, meetings, and interviews; and  


(C) in the case of a partnership, corporation, or trust, the taxpayer is described in section 7430 (c)(4)(A)(ii).  37 


Subparagraph (C) shall not apply to any qualified revocable trust (as defined in section 645 (b)(1)) with respect 
to liability for tax for any taxable year ending after the date of the decedent’s death and before the applicable 
date (as defined in section 


38 
39 


645 (b)(2)).  40 


41 


42 
43 


(3) Coordination  


Paragraph (1) shall not apply to any issue if any other provision of this title provides for a specific burden of 
proof with respect to such issue.  


4.3 How the U.S. Government Acquires Extra-Territorial Jurisdiction to Reach Into the States and Your Pocket 44 
Without Violating the Constitution 45 


46 
47 


A number of very important implications result from the analysis in the preceding section in court settings where a section 
of the U.S. Code is being cited as “prima facie” evidence or in which “statutory presumption” is involved: 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=35#43

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=219

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=279&invol=1

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=239

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_76.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_76_30_E.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007491----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007430----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007430----000-.html#c_4_A_ii

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000645----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000645----000-.html#b_1

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000645----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000645----000-.html#b_2
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1. Based on the Rutter Group cite above and the Supreme Court in Vlandis v. Kline, 412 U.S. 441 (1973), presumption 
that prejudices any constitutionally protected right is unconstitutional and may not be used in any court of law. 


2. A “statutory presumption”, such as that found in 1 U.S.C. §204, relating to admission into evidence of anything that is 
not positive law, may only be used against a party who is not protected by the Bill of Rights. 4 


5 
6 
7 
8 
9 


10 
11 
12 
13 
14 


15 
16 
17 
18 
19 


20 
21 
22 


3. Those who reside inside the federal zone and who therefore are not parties to the Constitution, may not therefore 
exclude “prima facie” evidence or statutes that are not “positive law” from evidence.  Such a person has no 
Constitutional rights that can be prejudiced.  Therefore, he is not entitled to “due process of law”. 


4. A person who is protected by the Constitution and the Bill of Rights should have the right to exclude “prima facie” 
evidence in his trial because it prejudices his Constitutional Rights. 


5. A court which allows any statute from the Internal Revenue Code, Title 26, into evidence in any federal court in a trial 
involving a person who maintains a domicile in an area covered by the Constitution is: 
5.1. Engaging in kidnapping, by moving the domicile of the party to an area that has no rights, in violation of 18 


U.S.C. §1201. 
5.2. Engaging in a “conspiracy against rights” in violation of 18 U.S.C. §241. 


Based on the above, it is VERY important to know which codes within the U.S. Code are positive law and which are not.  
Those that are not “positive law” may not be cited in a trial involving a person domiciled in a state of the Union and not on 
federal property, because such a person is covered by the Bill of Rights.  The U.S. Code provides a list of Titles of the U.S. 
Code that are not “positive law” within the legislative notes section of 1 U.S.C. §204.  Among the titles of the U.S. Code 
that are NOT “positive law” include: 


1. Title 26: Internal Revenue Code. 
2. Title 42: Social Security 
3. Title 50: The Military Selective Service Act (military draft) 


Yes, folks, that’s right:  Americans domiciled in states of the Union may not have any sections of the above titles of the 
U.S. code cited in any trial involving them in a federal court.  They may also not have any ruling of a federal court below 
the Supreme Court cited as authority against them  PROVIDED, HOWEVER that: 


23 
24 
25 


26 1. They provide proof of their domicile within a state of the Union.  See: 
http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm27 


28 2. They file using Diversity of Citizenship pursuant to Article III, Section 2 of the Constitution.  Note that they may NOT 
file diversity under 28 U.S.C. §1332 because the definition of “State” in 28 U.S.C. §1332(d) does not include states of 
the Union. 


29 
30 
31 
32 


3. They do not implicate themselves as “taxpayers” or “U.S. persons” by citing anything from the Internal Revenue code 
in their own pleading, which would be an indirect admission that they are subject to it.  See: 
http://famguardian.org/Subjects/Taxes/Articles/TaxpayerVNontaxpayer.htm33 


34 
35 


36 
37 
38 
39 
40 


4. They do not fill out and sign any government forms that creates any employment or agency between them and the 
federal government, such as the W-4, 1040, of SS-5 forms. 


The most prevalent occasion where the above requirements are violated with most Americans is applying for the Social 
Security program using the SS-5 form.  Completing, signing, and submitting that form creates an agency and employment 
with the federal government.  The submitter becomes a Trustee and a federal “employee” under federal law, and therefore 
accepts federal jurisdiction from that point forward.  We have written an exhaustive free pamphlet that analyzes all the 
reasons why this is the case, which may be found at: 


Resignation of Compelled Social Security Trustee 
http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf


The above pamphlet also serves the double capacity of an electronically fillable form you can send in to eliminate this one 
important source of federal jurisdiction and restore your sovereignty so that the Internal Revenue Code may not be cited as 
authority against you in a court of law. 


41 
42 
43 


44 
45 


The reason why signing up for Social Security creates a nexus for federal jurisdiction and a means to cite it against the 
average American in the states is that: 



http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm

http://www4.law.cornell.edu/uscode/html/uscode28/usc_sec_28_00001332----000-.html

http://famguardian.org/Subjects/Taxes/Articles/TaxpayerVNontaxpayer.htm

http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf
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1. Signing up for Social Security makes one into a “Trustee”, agent, and fiduciary of the United States government under 
26 U.S.C. §6903.  The United States government is a foreign corporation with respect to a state of the Union, but it 
becomes a “domestic” corporation when you are acting as an “employee” and agent. 


“The United States Government is a foreign corporation with respect to a state.” [N.Y. v. re Merriam 36 N.E. 
505; 141 N.Y. 479; affirmed 16 S.Ct. 1073; 41 L. Ed. 287] [underlines added]” 


4 
5 


[19 Corpus Juris Secundum (C.J.S.) §884]6 


7 


8 


2. The United States Government is defined as a “federal corporation” in 28 U.S.C. §3002(15)(A): 


TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE 
PART VI - PARTICULAR PROCEEDINGS9 
CHAPTER 176 - FEDERAL DEBT COLLECTION PROCEDURE10 
SUBCHAPTER A - DEFINITIONS AND GENERAL PROVISIONS11 
Sec. 3002. Definitions 12 


(15) ''United States'' means - 13 
(A) a Federal corporation; 14 


15 
16 


17 
18 
19 
20 
21 


(B) an agency, department, commission, board, or other entity of the United States; or 
(C) an instrumentality of the United States. 


3. The Trust you are acting as a Trustee for is an “employee” of the United States government within the meaning of the 
Internal Revenue Code under 26 CFR §31.3401(c )-1. 


4. You, when acting as a Trustee, are an “officer or employee” of a federal corporation called the “United States”. 
5. The legal “domicile” of the Trust you are acting on behalf of is the “District of Columbia”.  This is where the “res” or 


“corpus” of the Social Security Trust has its only legal existence as a “person”.  See: 
http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm22 


23 
24 
25 
26 
27 


6. The Social Security Number is the “Trustee License Number”.  Whenever you write your name anywhere on a piece of 
paper, and especially in conjunction with your all caps name, such as “JOHN SMITH”, you are indicating that you are 
acting in a Trustee capacity.  The only way to remove such a presumption is to black out the number or not put it on the 
form, and then to correct whoever sent you the form or notice to clarify that you are not acting as a Trustee or 
government employee, but instead are acting as a natural person.  See: 
http://sedm.org/ProductInfo/RespLtrs/AboutSSNs/AboutSSNs.htm28 
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34 
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7. As an “officer or employee of a corporation”, you are the proper subject of the penalty and criminal provisions of the 
Internal Revenue Code under: 
7.1. 26 U.S.C. §6671(b) 
7.2. 26 U.S.C. §7343 


8. The Internal Revenue Code becomes enforceable against you without the need for implementing regulations.  The 
following statutes say that implementing regulations published in the Federal Register are not required in the case of 
federal employees or contractors: 
8.1. 5 U.S.C. §553(a)(2) 
8.2. 44 U.S.C. §1505(a)(1) 


9. As a Trustee over the Social Security Trust, you are a “public officer” engaged in a “trade or business” as defined in 26 
U.S.C. §7701(a)(26).  Consequently, the earnings of the federal corporation you preside over as Trustee are taxable 
under the Internal Revenue Code.  You are exercising the functions of a “public office” because you are exercising 
fiduciary duty over payments paid to the Federal Government.  You are in business with Uncle Sam and essentially 
become a “Kelly Girl”.  Income taxes are really just the “profits” of the Social Security trust created when you signed 
up for the program, which are “kicked back” to the mother corporation called the “United States”. 


10. All items that you take deductions on under 26 U.S.C. §162, earned income credit under 26 U.S.C. §32, or a graduated 
rate of tax under 26 U.S.C. §1 become “effectively connected with a trade or business”, which is a code word for 
saying that they are public property, because a “trade or business” is a “public office”.  This “trade or business” then 
becomes a means of earning you “revenue” or “profit” as a private individual, because it serves to reduce your tax 
liability as a Trustee filing 1040 returns for the Social Security Trust.  What the government doesn’t tell you, however, 
is that you can’t reduce a liability you wouldn’t have if had just been smart enough not so sign up for Social Security to 
begin with!  See the following article for more details on “The trade or business scam” for further details: 
http://famguardian.org/Subjects/Taxes/Articles/TradeOrBusinessScam.htm51 


52 
53 


11. Below is what the Supreme Court said about all property you donated for “public use” by the Trust in acquiring 
reduced tax liability: 



http://famguardian.org/TaxFreedom/Evidence/Jurisdiction/19CJS883.jpg

http://www4.law.cornell.edu/uscode/28/pVI.html

http://www4.law.cornell.edu/uscode/28/pVIch176.html

http://www4.law.cornell.edu/uscode/28/pVIch176schA.html

http://www4.law.cornell.edu/uscode/28/3002.html

http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm

http://sedm.org/ProductInfo/RespLtrs/AboutSSNs/AboutSSNs.htm

http://famguardian.org/Subjects/Taxes/Articles/TradeOrBusinessScam.htm
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“Surely the matters in which the public has the most interest are the supplies of food and clothing; yet can it be 
that by reason of this interest the state may fix the price at which the butcher must sell his meat, or the vendor of 
boots and shoes his goods? Men are endowed by their Creator with certain unalienable rights,-'life, liberty, and 
the pursuit of happiness;' and to 'secure,' not grant or create, these rights, governments are instituted. That 4 
property which a man has honestly acquired he retains full control of, subject to these limitations: First, that 5 
he shall not use it to his neighbor's injury, and that does not mean that he must use it for his neighbor's 6 
benefit; second, that if he devotes it to a public use, he gives to the public a right to control that use; and 7 
third, that whenever the public needs require, the public may take it upon payment of due compensation.  
[Budd v. People of State of New York, 143 U.S. 517 (1892)] 


8 
9 


10 
11 
12 
13 
14 
15 
16 
17 
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19 
20 
21 
22 
23 
24 


Therefore, whatever you take deductions on comes under the jurisdiction of the Internal Revenue Code, which is the 
vehicle by which the “public” controls the use of your formerly private property.  Every benefit has a string attached, 
and in this case, the string is that you as Trustee, and all property you donate for temporary use by the Trust then comes 
under the jurisdiction of the Internal Revenue Code and the Social Security Act. 


12. Your Trust employer, the “United States” government, is your new boss.  As your new boss, it does not need territorial 
jurisdiction over you.  All it needs is “in rem” jurisdiction over the property you donated to the trust, which includes all 
your earnings.  All this property, while it is donated to a public use, becomes federal property under government 
management.  That is why the Slave Surveillance Number is assigned to all accounts: to track government property, 
contracts, and employees. 


13. Because the property already is government property while you are using it in connection with a “trade or business”, 
then you implicitly have already given the government permission to repossess that which always was theirs.  That is 
why they can issue a “Notice of Levy” without any judicial process and immediately and conveniently take custody of 
your bank accounts, personal property, and retirement funds: Because they have the mark of the Beast, the Slave 
Surveillance Number on them, which means you already gave them to your new benefactor and caretaker, the United 
States Government. 


14. The United States Government does not need territorial jurisdiction over you in order to drag you into federal court 
while you are acting as one of its Trustees and fiduciaries under 26 U.S.C. §6903.  Any matter relating to federal 
contracts, whether they are Trust Contracts or federal employment contracts (with the “Trustee”), may ONLY be heard 
in a federal court.  It is a violation of the separation of powers doctrine for a state to hear a matter which might affect 
the federal government.  See 


25 
26 
27 
28 


Alden v. Maine, 527 U.S. 706 (1999).  Federal Jurisdiction over Trustees is indeed 
“subject matter jurisdiction”, but it doesn’t derive primarily from the Internal Revenue Code.  Instead it derives from 
the agency and contract you maintain as a “Trustee”: 


29 
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American Jurisprudence, 2d 
United States 
§ 42  Interest on claim  [77 Am Jur 2d UNITED STATES] 


The interest to be recovered as damages for the delayed payment of a contractual obligation to the United 
States is not controlled by state statute or local common law. 75 In the absence of an applicable federal statute, 
the federal courts must determine according to their own criteria the appropriate measure of damages. 76  
State law may, however, be adopted as the federal law of decision in some instances. 77 


[American Jurisprudence, 2d, United States, Section 42: Interest on Claim] 


15. The U.S. Supreme Court has always given wide latitude to manage its own “employees” which includes both its Social 
Security Trusts and the Trustees who are exercising agency over the Trust and its corpus or property.  You better bow 
down and worship your new boss: Uncle Sam! 


A few authorities supporting why the Federal Government may not cite federal statutes or caselaw against those who are 
not its employees or contractors follows: 


1. Federal courts are administrative courts which only have jurisdiction within the federal zone and over maritime 
jurisdiction in territorial waters under the exclusive jurisdiction of the general/federal government.  Federal judicial 
districts consist entirely of the federal territory within the exterior boundaries of the district, and do not encompass land 
not ceded to the federal government as required by 40 U.S.C. §255 and its successors, 40 U.S.C. §3111 and 3112. 


2. Internal Revenue Manual, section 4.10.7.2.9.8 says that the IRS cannot cite rulings below the Supreme Court to apply 
to more than the specific person who litigated: 


4.10.7.2.9.8  (05-14-1999) 
Importance of Court Decisions  


51 
52 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=527&page=706

http://www.irs.gov/irm/part4/ch10s11.html
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1.  Decisions made at various levels of the court system are considered to be interpretations of tax laws and 
may be used by either examiners or taxpayers to support a position.  


2.  Certain court cases lend more weight to a position than others. A case decided by the U.S. Supreme Court 
becomes the law of the land and takes precedence over decisions of lower courts. The Internal Revenue Service 
must follow Supreme Court decisions. For examiners, Supreme Court decisions have the same weight as the 
Code.  


3.  Decisions made by lower courts, such as Tax Court, District Courts, or Claims Court, are binding on the 
Service only for the particular taxpayer and the years litigated. Adverse decisions of lower courts do not 
require the Service to alter its position for other taxpayers.  


3. There is no federal common law within states of the Union, according to the Supreme Court in Erie Railroad v. 
Tompkins, 304 U.S. 64 (1938).  Consequently, the rulings of federal district and circuit courts have no relevancy to 
state citizens domiciled in states of the union who do not declare themselves to be “U.S. citizens” under 8 U.S.C. 
§1401 and who would litigate under diversity of citizenship, as described in 28 U.S.C. §1332. 


"There is no Federal Common Law, and Congress has no power to declare substantive rules of Common Law 
applicable in a state.  Whether they be local or general in their nature, be they commercial law or a part of the 
Law of Torts"  
[Erie Railroad v. Tompkins, 304 U.S. 64 (1938)] 


________________________________________________________________________ 


“Common law. As distinguished form statutory law created by the enactment of legislatures, the common law 
comprises the body of those principles and rules of action, relating to the government and security of persons 
and property, which derive their authority solely from usages and customs of immemorial antiquity, or from the 
judgments and decrees of the courts recognizing, affirming, and enforcing such usages and customs and, in this 
sense, particularly the ancient unwritten law of England.  In general, it is a body of law that develops and 
derives through judicial decisions, as distinguished form legislative enactments.  The "common law" is all the 
statutory and case law background of England and the American colonies before the American revolution.  
People v. Rehman, 253 C.A.2d 119, 61 Cal.Rptr. 65, 85.  It consists of those principles, usage and rules of 
action applicable to government and security of persons and property which do not rest for their authority upon 
any express and positive declaration of the will of the legislature.  Bishop v. U.S., D.C.Tex., 334 F.Supp. 415, 
418. 


“Calif. Civil Code, Section 22.2, provides that the "common law of England, so far as it is not repugnant to or 
inconsistent with the Constitution of the United States, or the Constitution or laws of this State, is the rule of 
decision in all the courts of this State." 


“In a broad sense, "common law" may designate all that part of the positive law, juristic theory, and ancient 
custom of any state or nation which is of general and universal application, thus marking off special or local 
rules or customs. 


“For federal common law, see that title. 


“As a compound adjective "common-law" is understood as contrasted with or opposed to "statutory," and 
sometimes also to "equitable" or to "criminal."   
[Black’s Law Dictionary, Sixth Edition, p. 276] 


4. The Rules of Decision Act, 28 U.S.C. §1652, requires that the laws of the states of the Union are the only rules of 
decision in federal courts.  This means that federal courts MUST cite state law and not federal law in all tax cases and 
MAY NOT cite federal caselaw. 


40 
41 
42 


5. The Federal Rules of Civil Procedure, Rule 17(b) say that the capacity to sue or be sued is determined by the law of the 
individual’s domicile.  This means that if a person is domiciled in a state and not within an enclave, then state law are 
the rules of decision rather than federal law.  Since state income tax liability in nearly every state is dependent on a 
federal liability first, this makes an income tax liability impossible for those domiciled outside the federal zone. 


43 
44 
45 
46 


47 


48 


Therefore, in the case of a private citizen who has: 


1. Provided proof of their domicile within a state of the Union.  See: 
http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm49 


50 2. Responded to the federal suit using Diversity of Citizenship under 28 U.S.C. §1332. 



http://www4.law.cornell.edu/uscode/html/uscode28/usc_sec_28_00001652----000-.html

http://www.law.cornell.edu/rules/frcp/Rule17.htm

http://famguardian.org/Subjects/Taxes/Articles/DomicileBasisForTaxation.htm
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3. Not implicated themselves as “taxpayers” by citing anything from the Internal Revenue code in their own pleading, 
which would be an indirect admission that they are subject to it.  See: 
http://famguardian.org/Subjects/Taxes/Articles/TaxpayerVNontaxpayer.htm3 


4 
5 


4. Not filled out and sign any government forms that create any employment or agency between them and the federal 
government, such as the W-4, 1040, of SS-5 forms. 


5. Sent in and admitted into evidence the free Resignation of Compelled Social Security Trustee document: 6 
http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf7 


8 
9 


10 
11 
12 
13 


Any government representative, and especially who is from the Dept. of Justice or the IRS, who cites a case below the 
Supreme Court or any section from the Internal Revenue Code or Title 42 of the U.S. Code in the case of a person who is a 
“national” but not a “citizen” under federal law, who is not a “Trustee” or federal “employee”, is abusing caselaw for 
political purposes, usually with willful intent to deceive the hearer.  Federal courts, incidentally, are NOT allowed to 
involve themselves in such “political questions”, and therefore should not allow this type of abuse of caselaw, but judges 
who are fond of increasing their retirement benefits often will acquiesce if you don’t call them on it as an informed 
American.  This kind of bias on the part of federal judges, incidentally, is highly illegal under 28 U.S.C. §144 and 28 14 
U.S.C. §455.  Below is what the Supreme Court said about the authority of itself, and by implication all other federal 
courts, to involve itself in strictly political matters: 


15 
16 


"But, fortunately for our freedom from political excitements in judicial duties, this court [the U.S. Supreme 17 
Court] can never with propriety be called on officially to be the umpire in questions merely political. The 
adjustment of these questions belongs to the people and their political representatives, either in the State or 
general government. 


18 
19 


These questions relate to matters not to be settled on strict legal principles. They are 
adjusted rather by inclination, or prejudice or compromise, often. 


20 
21 


22 [. . .] 


Another evil, alarming and little foreseen, involved in regarding these as questions for the final arbitrament 23 
of judges would be that, in such an event, all political privileges and rights would, in a dispute among the 24 
people, depend on our decision finally. We would possess the power to decide against, as well as for, them, 25 
and, under a prejudiced or arbitrary judiciary, the public liberties and popular privileges might thus be much 26 
perverted, if not entirely prostrated. But, allowing the people to make constitutions and unmake them, allowing 
their representatives to make laws and unmake them, and without our interference as to their principles or 
policy in doing it, yet, when constitutions and laws are made and put in force by others, then the courts, as 
empowered by the State or the Union, commence their functions and may decide on the rights which conflicting 
parties can legally set up under them, rather than about their formation itself. 


27 
28 
29 
30 


Our power begins after theirs 31 
[the Sovereign People] ends. Constitutions and laws precede the judiciary, and we act only under and after 32 
them, and as to disputed rights beneath them, rather than disputed points in making them. We speak what is 33 
the law, jus dicere, we speak or construe what is the constitution, after both are made, but we make, or revise, 34 
or control neither. The disputed rights beneath constitutions already made are to be governed by precedents, 35 


by sound legal principles, by positive legislation [e.g. "positive law"], clear contracts, moral 36 
duties, and fixed rules; they are per se questions of law, and are well suited to the education and habits of the 37 
bench. But the other disputed points in making constitutions, depending often, as before shown, on policy, 
inclination, popular resolves and popular will and arising not in respect to private rights, not what is meum and 
tuum, but in relation to politics, they belong to politics, and they are settled by political tribunals, and are too 
dear to a people bred in the school of Sydney and Russel for them ever to intrust their final decision, when 
disputed, to a class of men who are so far removed from them as the judiciary, a class also who might decide 
them erroneously, as well as right, and if in the former way, 


38 
39 
40 
41 
42 


the consequences might not be able to be averted 43 
except by a revolution, while a wrong decision by a political forum can often be peacefully corrected by new 44 
elections or instructions in a single month; and if the people, in the distribution of powers under the 45 
constitution, should ever think of making judges supreme arbiters in political controversies when not selected 46 
by nor, frequently, amenable to them nor at liberty to follow such various considerations in their judgments 47 
as [48 U.S. 53] belong to mere political questions, they will dethrone themselves and lose one of their own 48 
invaluable birthrights; building up in this way -- slowly, but surely -- a new sovereign power in the republic, 49 
in most respects irresponsible and unchangeable for life, and one more dangerous, in theory at least, than 50 
the worst elective oligarchy in the worst of times. Again, instead of controlling the people in political affairs, 51 
the judiciary in our system was designed rather to control individuals, on the one hand, when encroaching, 52 
or to defend them, on the other, under the Constitution and the laws, when they are encroached upon. And if 
the judiciary at times seems to fill the important station of a check in the government, it is rather a check on the 
legislature, who may attempt to pass laws contrary to the Constitution, or on the executive, who may violate 
both the laws and Constitution, than on the people themselves in their primary capacity as makers and 
amenders of constitutions." 
[Luther v. Borden, 


53 
54 
55 
56 
57 


48 U.S. 1 (1849)] 58 


59 
60 


We know that the content of this section may appear strange at first reading, but after you have gone back and read the 
Resignation of Compelled Social Security Trustee document, there is simply no other logical conclusion that a person can 
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1 
2 


3 
4 


reach based on the overwhelming evidence presented there that so clearly describes how the Social Security program 
operates from a legal perspective. 


A number of tax honesty advocates will attempt to cite 26 U.S.C. §7701(a)(9) and (a)(10) as proof that federal jurisdiction 
does not extend into the states for the purposes of the Internal Revenue Code.   


TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701.  [Internal Revenue Code]  5 
Sec. 7701. - Definitions6 


7 (a)(9) United States  


The term ''United States'' when used in a geographical sense includes only the States and the District of 
Columbia.  


8 
9 


10 ________________________________________________________________________________ 


(a)(10): State 11 


12 
13 


14 
15 
16 
17 
18 
19 
20 
21 


22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


The term ''State'' shall be construed to include the District of Columbia, where such construction is necessary to 
carry out provisions of this title.  


Federal district and circuit courts have been known to label such arguments based on these definitions in the Internal 
Revenue Code as “frivolous”.  Their reasons for doing so have never been completely or truthfully revealed anywhere but 
here, to the best of our knowledge.  Now that we know how the government ropes sovereign Americans into their 
jurisdiction based on the analysis in this section, we also know that it is indeed “frivolous” to state that federal jurisdiction 
does not extend into the states in the case of those who are “Trustees” or federal “employees” or federal contractors, such as 
those who participate in Social Security.  Since we know that the legal domicile of the Trust is indeed the District of 
Columbia, we also know that anyone who litigates in a federal court and does not deny all of the following will essentially 
be presumed to be a federal “employee” and Trustee acting on behalf of the Social Security Trust: 


1. The all caps name in association with him.  His proper name is the lower case Christian Name.  The all caps name is 
the name of the Social Security Trust that was created when you completed and submitted the SS-5 form to sign up for 
Social Security. 


2. The Trustee license number called the Social Security Number associated with him.  If you admit the number is yours, 
then you admit that you are acting as a Social Security Trustee.  Only trustees can use the  license number. 


3. The receipt of income connected to a “trade or business” on form 1099’s.  All earnings identified on a 1099 are 
“presumed” to be “effectively connected with a trade or business”, which is a “public office” in the United States 
government as a “Trustee” and fiduciary over federal payments. 


4. The receipt of “wage” income in connection with a W-4.  Receipt of “wages” are evidence from 26 CFR §31 .3401(a)-
3(a) that you consented to withhold and participate in Social Security. 


5. The existence of consent in signing the SS-5 form.  The Trust contract created by this form cannot be lawful so long as 
it was either signed without your consent or was signed for you by your parents without your informed consent. 


6. The voluntary use of the Slave Surveillance Number.  Instead, all uses must be identified as compelled.  Responsibility 
for a compelled act falls on the person instituting the compulsion, and not the actor. 


4.4 Purpose of Due Process:  To completely remove “presumption” from legal proceedings 36 


37 
38 
39 


40 
41 


42 
43 


All presumption represents a violation of Constitutional Due Process.  The only exception to this rule is if the Defendant is 
not covered by the Constitution because domiciled in the federal zone or exercising agency of a legal “person” who is 
domiciled in the federal zone.  This was thoroughly covered in the previous section. 


According to the Bible, “presumption” also happens to be a Biblical sin in violation of God’s law as well, which should 
result in the banishment of a person from his society: 


“‘But the person who does anything presumptuously, whether he is native-born or a stranger, that one brings 
reproach on the LORD, and he shall be cut off from among his people.”  
[Numbers 15:30, Bible, NKJV] 44 


45 ________________________________________________________________________________ 
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http://www4.law.cornell.edu/uscode/26/stFch79.html

http://www4.law.cornell.edu/uscode/26/7701.html
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1 
2 


“Keep back Your servant also from presumptuous sins; Let them not have dominion over me. Then I shall be 
blameless, And I shall be innocent of great transgression.” 
[Psalms 19:13, Bible, NKJV] 3 


4 


5 
6 
7 


________________________________________________________________________________ 


 “Now the man who acts presumptuously and will not heed the priest who stands to minister there before the 
LORD your God, or the judge, that man shall die. So you shall put away the evil from Israel. 13 And all the 
people shall hear and fear, and no longer act presumptuously.”  
[Deut. 17:12-13, Bible, NKJV] 8 


9 
10 
11 


We have therefore established that “presumption” is something we should try very hard to avoid, because it is a violation of 
both man’s law AND God’s law.   As a matter of fact, we have a whole free book on our website that challenges the false 
assumption of liability to federal taxation available at: 


http://famguardian.org/Publications/AssumptOfLiability/AssumptionOfLiability.htm12 


13 
14 


15 
16 
17 
18 
19 
20 


21 
22 


23 
24 
25 
26 


The chief purpose of Constitutional “due process” is therefore to completely remove bias and the presumption that produces 
it from every legal proceeding in a court of law.  This is done by: 


1. Completely removing all presumptions from the legal proceeding. 
2. Preventing the application of any “statutory presumptions” that might prejudice the rights of the Defendant. 
3. Insisting that every conclusion is based on physical and non-presumptive (not “prima facie”) evidence. 
4. To apply the same rules of evidence equally against both parties. 
5. Choosing jurists who are free from bias or prejudice during the voir dire (jury selection) process. 
6. Choosing judges who are free from bias or prejudice during the voir dire process. 


A good lawyer will challenge presumptions at every stage of a legal proceeding.  You can tell when presumptions are being 
prejudicially used in a legal proceeding when: 


1. The judge or either party uses any of the following phrases: 
1.1. “Everyone knows. . .” 
1.2. “You knew or should have known…” 
1.3. “A reasonable [presumptuous] person would have concluded otherwise…” 


2. The judge does not exclude the I.R.C. from evidence in the case involving a person who is not domiciled in the federal 
zone and provided proof of same. 


27 
28 
29 
30 
31 


3. The judge allows the Prosecutor to throw accusations at the Defendant in front of the jury without insisting on evidence 
to back it up. 


4. The judge admits into evidence or cites a statutory presumption that prejudices your rights. 


“It is apparent,' this court said in the Bailey Case ( 219 U.S. 239 , 31 S. Ct. 145, 151) 'that a constitutional 
prohibition cannot be transgressed indirectly by the creation of a statutory presumption any more than it can be 
violated by direct enactment. The power to create presumptions is not a means of escape from constitutional 
restrictions.”   


32 
33 
34 
35 


[Heiner v. Donnan, 285 U.S. 312 (1932); Bailey v. Alabama, 219 U.S. 219 , 238, et seq., 31 S. Ct. 145; Manley 
v. Georgia, 


36 
279 U.S. 1 , 5-6, 49 S. Ct. 215.] 37 


38 
39 
40 
41 


42 
43 


44 
45 
46 
47 
48 


5. A judge challenges your choice of domicile and/or citizenship.  In such a case, the court is illegally involving itself in 
what actually are strictly political matters and what is called “political questions”.  One’s choice of domicile is a 
political matter that may not be coerced or presumed to be anything other than what the subject himself has clearly and 
unambiguously stated, both orally and on government forms. See the end of the previous section. 


Unscrupulous government prosecutors will frequently make use of false presumption as their chief means of winning a tax 
case as follows: 


1. They will choose a jury that is misinformed or under-informed about the law and legal process. 
2. They will use the prejudices and ignorance of the jury as a weapon to manipulate them into becoming an angry “lynch 


mob” with a vendetta against the Defendant. 
3. They will make frequent use of “words of art” to deceive the jury into making false presumptions that will prejudice 


the rights of the defendant. 



http://biblegateway.com/passage/?book_id=23&chapter=19&verse=13&version=50&context=verse
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1 "The power to create presumptions is not a means of escape from constitutional restrictions,"  
[New York Times v. Sullivan, 376 U.S. 254 (1964)]2 


3 
4 
5 


6 
7 
8 
9 


10 
11 


4. They will prevent evidence of the meaning of the words they are using from entering the court record or the 
deliberations.  Federal judges will help them with this process by insisting that “law” may not be discussed in the 
courtroom. 


A good judge will ensure that the above prejudice does not happen.  He will especially do so where the matter involves 
taxation and where there is no jury or where any one in the jury is either a taxpayer or a recipient of government benefits.  
He will do so in order to avoid violation of 18 U.S.C. §597, which forbids bribing of voters, since jurists are a type of voter.  
However, we don’t have many good judges who will be this honorable in the context of a tax trial because their pay and 
retirement, they think, depends on a vigorous illegal enforcement of the Internal Revenue Code in violation of 28 U.S.C. 
§455. 


TITLE 28 > PART I > CHAPTER 21 > § 455 12 
§ 455. Disqualification of justice, judge, or magistrate judge13 


14 
15 


16 


17 


18 
19 
20 


21 
22 
23 


(a) Any justice, judge, or magistrate judge of the United States shall disqualify himself in any proceeding in 
which his impartiality might reasonably be questioned.  


(b) He shall also disqualify himself in the following circumstances:  


[. . .] 


(4) He knows that he, individually or as a fiduciary, or his spouse or minor child residing in his household, has 
a financial interest in the subject matter in controversy or in a party to the proceeding, or any other interest 
that could be substantially affected by the outcome of the proceeding;  


Most of the injustice that occurs in federal courtrooms across the country relating to income taxation occurs primarily 
because the above statute is violated.  This statute wasn’t always violated.  It was only in the 1930’s that federal judges 
became “taxpayers”.  Before that, they were completely independent, which is why most people were not “taxpayers” 
before that.  For details on this corruption of our judiciary, see our free book Great IRS Hoax, sections 6.5.15, 6.5.18, 6.8.2 
through 6.9.12: 


24 
25 


http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm26 


27 
28 
29 


30 
31 
32 
33 
34 
35 
36 
37 
38 


The U.S. Supreme Court has declared that judges must be alert to prevent such unconstitutional encroachments upon the 
sacred Constitutional Rights of those domiciled in the states of the Union, when it gave the following warning, which has 
gone largely unheeded by federal circuit and district courts since then: 


“It may be that it…is the obnoxious thing in its mildest and least repulsive form; but illegitimate and 
unconstitutional practices get their first footing in that way; namely, by silent approaches and slight 
deviations from legal modes of procedure.  This can only be obviated by adhering to the rule that 
constitutional provisions for the security of person and property should be liberally construed.  A close and 
literal construction deprives them of half their efficacy, and leads to gradual depreciation of the right, as if it 
consisted more in sound than in substance.  It is the duty of the courts to be watchful for the constitutional 
rights of the citizens, and against any stealthy encroachments thereon.  Their motto should be obsta 
prinicpalis,”  [Mr. Justice Brewer, dissenting, quoting Mr. Justice Bradley in Boyd v. United States, 116 U.S. 
616, 29 L.Ed. 746, 6 Sup.Ct.Rep. 524]   
[Hale v. Henkel, 201 U.S. 43 (1906)] 39 


40 If you would like to read more authorities on the subject of “presumption”, see: 


http://famguardian.org/TaxFreedom/CitesByTopic/presumption.htm41 


42 
43 


44 
45 


Another very important point needs to be made about the subject of “presumption”, which is that “presumption”, when it is 
left to operate unchecked in a federal court proceeding: 


1. Has all the attributes of religious “faith”.  Religious faith is simply a belief in anything that can’t be demonstrated with 
physical evidence absent presumption. 
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4 


5 
6 


2. Turns the courtroom into a federal “church”, and the judge into a “priest”. 
3. Produces a “political religion” when exercised in the courtroom. 
4. Corrupts the court and makes it essentially into a political, and not a legal tribunal. 
5. Violates the separation of powers doctrine, which was put in place to protect our rights from such encroachments. 


If you would like to investigate the fascinating matter further of how the abuse of presumption in federal courtrooms has 
the affect of creating a state-sponsored religion in violation of the First Amendment Establishment Clause, please consult 
our free Great IRS Hoax book, sections 5.4 through 5.4.3.6 below.  We strongly encourage you to rebut the evidence 
contained there if you find any errors or omissions: 


7 
8 


http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm9 


4.5 U.S. Supreme Court on the Void for Vagueness Doctrine 10 


11 
12 
13 
14 


The U.S. Supreme Court created a doctrine which it calls  the “Void for Vagueness Doctrine”.  A series of cases identified 
in the following subsections describe the significance and operation of the doctrine.  It is founded upon the notion of “due 
process”, which we will expand upon later.  An understanding of this doctrine is important in reaching any conclusions 
about the proper application of the rules of statutory construction, which we will discuss subsequently. 


4.5.1 Conally v. General Construction Co., 269 U.S. 385 (1926) 15 


16 
17 
18 
19 
20 


That the terms of a penal statute creating a new offense must be sufficiently explicit to inform those who are 
subject to it what conduct on their part will render them liable to its penalties is a well- recognized requirement, 
consonant alike with ordinary notions of fair play and the settled rules of law; and a statute which either 
forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily 
guess at its meaning and differ as to its application violates the first essential of due process of law. 
International Harvester Co. v. Kentucky, 234 U.S. 216, 221 , 34 S. Ct. 853; Collins v. Kentucky, 234 U.S. 634, 21 
638 , 34 S. Ct. 924 22 


23 


24 
25 
26 
27 
28 
29 
30 
31 


... 


[269 U.S. 385, 393]   ... The dividing line between what is lawful and unlawful cannot be left to conjecture. The 
citizen cannot be held to answer charges based upon penal statutes whose mandates are so uncertain that they 
will reasonably admit of different constructions. A criminal statute cannot rest upon an uncertain foundation. 
The crime, and the elements constituting it, must be so clearly expressed that the ordinary person can 
intelligently choose, in advance, what course it is lawful for him to pursue. Penal statutes prohibiting the doing 
of certain things, and providing a punishment for their violation, should not admit of such a double meaning 
that the citizen may act upon the one conception of its requirements and the courts upon another.' 
[Conally v. General Construction Co., 269 U.S. 385 (1926)] 


4.5.2 Sewell v. Georgia, 435 U.S. 982 (1978) 32 


33 
34 
35 
36 


37 
38 
39 
40 
41 
42 
43 
44 


45 
46 
47 


"Appellant's second argument, that 26-2101(c) is void for vagueness, also raises a substantial federal question-
one of first impression in this Court-even though appellant fundamentally misapprehends the reach of the First 
Amendment in his argument that the protections of that Amendment extend to the sexual devices involved in 
this case. As we said in Grayned v. City of Rockford, 408 U.S. 104, 108 (1972): 


"It is a basic principle of due process that an enactment is void for vagueness if its prohibitions are not clearly 
defined. Vague laws offend several important values. First, because we assume that man is free to steer between 
lawful and unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable 
opportunity to know what is prohibited, so that he may act accordingly. Vague laws may trap the innocent by 
not providing fair warning. Second, if arbitrary and discriminatory enforcement is to be prevented, laws must 
provide explicit standards for those who apply them. A vague law impermissibly delegates basic policy matters 
to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the 
attendant dangers of arbitrary and discriminatory application." (Footnotes omitted.) 


"See also Papachristou v. City of Jacksonville, 405 U.S. 156 (1972); Cline v. Frink Dairy Co., 274 U.S. 445, 
47 S. Ct. 681 (1927); Connally v. General Construction Co., 269 U.S. 385 (1926)."  
[Sewell v. Georgia, 435 U.S. 982, 985 (1978).] 


4.5.3 Karlan v. City of Cincinatti, 416 U.S. 924 (1974) 48 
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1 "These cases all involve convictions under ordinances and statutes which punish the mere utterance of words 
variously described as 'abusive,' 'vulgar,' 'insulting,' 'profane,' 'indecent,' 'boisterous,' and the like. 1 The 
provisions are challenged as being unconstitutionally vague and overbroad. The 'void for vagueness' doctrine 
is, of course, a due process concept implementing principles of fair warning and non-discriminatory 
enforcement. Vague laws may trap those who desire to be law-abiding by not providing fair notice of what is 
prohibited. Papachristou v. City of Jacksonville, 


2 
3 
4 
5 


405 U.S. 156, 162 (1972); United States v. Harriss, 347 U.S. 6 
612, 617 ( 1954). They also provide opportunity for arbitrary and discriminatory enforcement since those [416 
U.S. 924 , 925]   who apply the laws have no clear and explicit standards to guide them. Coates v. Cincinnati, 


7 
8 


402 U.S. 611, 614 ( 1971); Shuttlesworth v. Birmingham, 382 U.S. 87 , 90-91, 15 L. Ed.2d 176 (1965). Further, 
when a vague statute "abut[s] upon sensitive areas of First Amendment freedoms,' it 'operates to inhibit the 
exercise of [those] freedoms.' Uncertain meanings inevitably lead citizens to 'steer far wider of the unlawful 
zone . . . than if the boundaries of the forbidden areas were clearly marked." Grayned v. City of Rockford, 


9 
10 
11 


408 12 
U.S. 104, 109 (1972), quoting Baggett v. Bullitt, 377 U.S. 360, 372 (1964), and Speiser v. Randall, 357 U.S. 13 
513, 526 (1958)."  14 


15 
16 


"Overbreadth, on the other hand, 'offends the constitutional principle that 'a governmental purpose to control 
or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep 
unnecessarily broadly and thereby invade the area of protected freedoms." Zwickler v. Koota, 389 U.S. 241, 17 
250 (1967), quoting NAACP v. Alabama, 377 U.S. 288, 307 (1964). A vague statute may be overbroad if its 
uncertain boundaries leave open the possibility of punishment for protected conduct and thus lead citizens to 
avoid such protected activity in order to steer clear of the uncertain proscriptions. Grayned v. City of Rockford 
supra, 408 U.S. at 109; Dombrowski v. Pfister, 


18 
19 
20 


380 U.S. 479, 486 (1965). A statute is also overbroad, however, 
if, even though it is clear and precise, it prohibits constitutionally protected conduct. Aptheker v. Secretary of 
State, 


21 
22 


378 U.S. 500 , 508-509 (1964); Shelton v. Tucker, 364 U.S. 479, 488 (1960)." 23 
24 [Karlan v. City of Cincinatti, 416 U.S. 924 (1974)] 


4.5.4 Giaccio v. State of Pennsylvania, 382 U.S. 399 (1966) 25 


26 
27 
28 


"Law fails to meet requirements of due process clause if it is so vague and standardless that it leaves public 
uncertain as to conduct it prohibits or leaves judges and jurors free to decide, without any legally fixed 
standards, what is prohibited and what is not in each particular case."   
[Giaccio v. State of Pennsylvania, 382 U.S. 399; 86 S.Ct. 518 (1966)] 29 


4.5.5 Winters v. People of State of New York, 333 U.S. 507 (1948) 30 


31 


32 
33 


34 


"Men of common intelligence cannot be required to guess at the meaning of penal enactment. 


"In determining whether penal statute is invalid for uncertainty, courts must do their best to determine whether 
vagueness is of such a character that men of common intelligence must guess at its meaning. 


"Where a statute is so vague as to make criminal an innocent act, a conviction under it cannot be sustained."   
[Winters v. People of State of New York, 333 U.S. 507; 68 S.Ct. 665 (1948)] 35 


4.5.6 Smith v. Gougen, 415 U.S. 566, 572 (1974) 36 


37 
38 
39 
40 
41 
42 
43 
44 
45 
46 


                                                          


"We agree with the holdings of the District Court and the Court of Appeals on the due process doctrine of 
vagueness. The settled principles of that doctrine require no extensive restatement here. (fn.7) The 
doctrine incorporates notions of fair notice or warning. (fn.8) Moreover, it requires legislatures to set 
reasonably clear guidelines for law enforcement off icials  and triers  of  fact  in order to  prevent  
"arbitrary and discriminatory enforcement." (fn.9) Where a statute's literal scope, unaided 
by a narrowing state court interpretation, is capable of reaching expression sheltered by the First Amendment, 
the doctrine demands a greater degree of specificity than in other contexts. (fn.10) The statutory language at 
issue here, "publicly... treats contemptuously the flag of the United States...," has such scope, e.g., Street v. 
New York, 394 U.S. 576 (1969) (verbal flag contempt), and at the relevant time was without the benefit of 
judicial clarification. (fn.11)"17


 
17 See Smith v. Gougen, 415 U.S. 566, 572 (1974). The Court's footnotes for this paragraph are as follows: 


6. Appellant correctly conceded at oral argument that Goguen's case is the first recorded Massachusetts court reading of this language. Tr. of Oral Mg. 
17-18. Indeed, with the exception of one case at the turn of the century involving one of the statute's commercial misuse provisions, Commonwealth v. R I. Sherman 
Mfg. Co., 189 Mass. 76, 75 N.E. 71 (1905), the entire statute has been essentially devoid of state court interpretation. 


7. The elements of the "void for vagueness" doctrine have been developed in a large body of precedent from this Court. The cases are categorized in, e.g., Grayned 
v. City of Rockford, 408 U.S. 104, 10$-109 (1972). See Note, The Void for Vagueness Doctrine in the Supreme Court, 109 U.Pa.L.Rev. 67 (1960). 


8. E.g., Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972); Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939) ("No one may be required at peril of life, liberty or 
property to speculate as to the meaning of penal statutes. All are entitled to be informed as to what the State commands or forbids") (citations 
omitted); Connally v. General Construction Co., 269 U.S. 385, 391 (1926) ("[A] statute which either forbids or requires the doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its meaning and differ as to its application, violates the first essential of due process of law") (citations omitted). 
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http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=408&invol=104#109

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=377&invol=360#372

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=357&invol=513#526

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=357&invol=513#526

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=389&invol=241#250

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=389&invol=241#250

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=377&invol=288#307

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=380&invol=479#486

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=378&invol=500

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=364&invol=479#488

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=382&page=399

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=333&page=507
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1 [Smith v. Gougen, 415 U.S. 566, 572 (1974)] 


4.5.7 Papachristou v. City of Jacksonville, 405 U.S. 156, 172 (1972) 2 


3 
4 
5 
6 


7 
8 
9 


10 
11 
12 
13 
14 
15 
16 


"This ordinance is void for vagueness, both in the sense that it 'fails to give a person of ordinary 
intelligence fair notice that his contemplated conduct is forbidden by the statute," United States v. Harriss, 
347 U.S. 612, 617, and because it encourages arbitrary and erratic arrests and convictions. 
Thornhill v. Alabama, 310 U.S. 88; Herndon v. Lowy, 301 U.S. 242." 


"Living under a rule of law entails various suppositions, one of which is that "fall persons] are 
entitled to be informed as to what the State commands or forbids." Lanzetta v. New Jersey, 306 U.S. 451, 
453." 


"Lanzetta is one of a well-recognized group of cases insisting that the law give fair notice of the offending 
conduct_ See Connally v. General Construction Co., 269 U.S. 385, 391; Cline v. Frink Dairy Co., 274 U.S. 
445; United States v. Cohen Grocery Co., 255 U.S. 81. In the field of regulatory statutes governing 
business activities, where the acts limited are in a narrow category, greater leeway is allowed. Boyce Motor 
Lines, Inc. v. United States, 342 U.S. 337; United States v. National Dairy Products Corp., 372 U.S. 29; United 
States v. Petrillo, 332 U.S. 1." 
[Papachristou v. City of Jacksonville, 405 U.S. 156, 172 (1972)] 


4.5.8 United States v. Batchelder, 442 U.S. 114, 123 (1979) 17 


18 
19 
20 
21 
22 
23 
24 
25 
26 


"It is a fundamental tenet of due process that "[n]o one may be required at peril of life, liberty or property to 
speculate as to the meaning of penal statutes." Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939). A criminal statute 
is therefore invalid if it "fails to give a person of ordinary intelligence fair notice that his contemplated 
conduct is forbidden." United States v. Harriss, 347 U.S. 612, 617 (1954). See Connally v. General Construction 
Co., 269 U.S. 385, 391-393 (1926); Papachristou v. Jacksonville, 405 U.S. 156, 162 (1972); Dunn v. 
United States, ante, at 112-113. So too, vague sentencing provisions may pose constitutional questions if they 
do not state with sufficient clarity the consequences of violating a given criminal statute. See United States v. 
Evans, 333 U.S. 483 (1948); United States v. Brown, 333 U.S. 18 (1948); cf. Giaccio v. Pennsylvania, 382 U.S. 399 (1966)." 
[United States v. Bachelder, 442 U.S. 114, 123 (1979)] 


4.5.9 Williams v. United States, 341 U.S. 97, 100 (1951) 27 


28 
29 
30 


"Criminal statutes must have an ascertainable standard of guilt or they fall for vagueness. See United States v. 
Cohen Grocery Co., 255 U.S. 81; Winters v. New York, 333 U.S. 507." 
[Williams v. United States, 341 U.S. 97, 100 (1951)] 


4.5.10 United States v. National Dairy Corp., 372 U.S. 29, 32 (1963) 31 


32 
33 
34 
35 
36 


"Void for vagueness simply means that criminal responsibility should not attach where one could not 
reasonably understand that his contemplated conduct is proscribed. United States v. Harriss, 347 U.S. 612, 
617 (1954). In determining the sufficiency of the notice a statute must of necessity be examined in the light of the 
conduct with which a defendant is charged. Robinson v. United States, 324 U.S. 282 (1945)."18


[United States v. National Dairy Corp. 372 U.S. 29, 32 (1936)] 


4.6 Statutory Presumptions that Injure Rights are Unconstitutional 37 


38 


39 


A statutory presumption is a presumption which is mandated by a statute.  Below is an example of such a presumption, 
from section  2.1 earlier: 


26 U.S.C. Sec. 7701(c) INCLUDES AND INCLUDING.  40 


The terms ‘include’ and ‘including’ when used in a definition contained in this title shall not be deemed to 41 
exclude other things otherwise within the meaning of the term defined.” 42 


                                                                                                                                                                                                       
E.g., Grayned, supra at 108; United States v. Cohen Grocery Co., 255 U.S. 81, 89 (1921) ("[T]o attempt to enforce the section would be the exact equivalent of an effort to carry 
out a statute which in terms merely penalized and punished all acts detrimental to the public interest when unjust and unreasonable in the estimation of the court 
and jury"); United States v. Reese, 92 U.S. 214, 221 (1876) ("It would certainly be dangerous if the legislature could set a net large 
enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully 
detained, and who should be set at large"). 
18 See also Browning-Ferris Industries of Vermont v. Kelco- Disposal, Inc., 492 U.S. 257, 297, 300-301 (1989); U.S. v. Classic, 313 U.S. 299, 331 (1941). 



http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=26&sec=7701
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1 


2 
3 
4 


5 


6 


7 


What Congress is attempting to create in the above is the following false presumption: 


“Any definition which uses the word ‘includes’ shall be construed to imply not only what is shown in the statute 
and the code itself, but also what is commonly understood for the term to mean or whatever any government 
employee deems is necessary to fulfill what he believes is the intent of the code.” 


We know that the above presumption is unconstitutional and if applied as intended, would violate the Void for Vagueness 
Doctrine described earlier in section  4.5 and following.  It would also violate the rules of statutory construction described 
earlier in section  3.7.14 that say: 


6. The purpose for defining a word within a statute is so that its ordinary (dictionary) meaning is not implied or 
assumed by the reader. 


8 
9 


7. When a term is defined within a statute, that definition is provided usually to supersede and not enlarge other 
definitions of the word found elsewhere, such as in other Titles or Codes. 


10 
11 


12 
13 


The U.S. Supreme Court has ruled many times that statutory presumptions which prejudice or threaten constitutional rights 
are unconstitutional.  Below are a few of its rulings on this subject to make the meaning perfectly clear: 


“Legislation declaring that proof of one fact of group of facts shall constitute prima facie evidence of an 14 
ultimate fact in issue is valid if there is a rational connection between what is proved and what is to be 15 
inferred. A prima facie presumption casts upon the person against whom it is applied the duty of going 16 
forward with his evidence on the particular point to which the presumption relates. A statute creating a 17 
presumption that is arbitrary, or that operates to deny a fair opportunity to repel it, violates the due process 18 
clause of the Fourteenth Amendment. Legislative fiat may not take the place of fact in the judicial 
determination of issues involving life, liberty, or property. Manley v. Georgia, 


19 
279 U.S. 1 , 49 S. Ct. 215, 73 L. 


Ed. -, and cases cited.” 
20 
21 


[Western and Atlantic Railroad v. Henderson, 279 U.S. 639 (1929)] 22 


23 


24 
25 
26 
27 


28 


29 
30 


____________________________________________________________________ 


"[I]t is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the 
prescribed range of penalties to which a criminal defendant is exposed. It is equally clear that such facts must 
be established by proof beyond a reasonable doubt." 
[McMillan v. Pennsylvania, 477 U.S. 79 (1986)] 


_____________________________________________________________________ 


It has always been recognized that the guaranty of trial by jury in criminal cases means that the jury is to be the 
factfinder. This is the only way in which a jury can perform its basic constitutional function of determining the 
guilt or innocence of a defendant. See, e. g., United States ex rel. Toth v. Quarles, 350 U.S. 11, 15 -19; Reid v. 
Covert, 


31 
354 U.S. 1, 5 -10 (opinion announcing judgment). And of course this constitutionally established power 


of a jury to determine guilt or innocence of a defendant charged with crime cannot be taken away by Congress, 
directly or indirectly, in whole or in part. Obviously, a necessary part of this power, vested by the Constitution 
in juries (or in judges when juries are waived), is the exclusive right to decide whether evidence presented at 
trial is sufficient to convict. I think it flaunts the constitutional power of courts and juries for Congress to tell 
them what "shall be deemed sufficient evidence to authorize conviction." And if Congress could not thus directly 
encroach upon the judge's or jury's exclusive right to declare what evidence is sufficient to prove the facts 
necessary for conviction, it should not be allowed to do so merely by labeling its encroachment a 
"presumption." Neither Tot v. United States, 


32 
33 
34 
35 
36 
37 
38 
39 


319 U.S. 463 , relied [380 U.S. 63, 78]   on by the Court as 
supporting this presumption, nor any case cited in Tot approved such an encroachment on the power of judges 
or juries. 


40 
41 


In fact, so far as I can tell, the problem of whether Congress can so restrict the power of court and 42 
jury in a criminal case in a federal court has never been squarely presented to or considered by this Court, 43 
perhaps because challenges to presumptions have arisen in many crucially different contexts but 44 
nevertheless have generally failed to distinguish between presumptions used in different ways, treating them 45 
as if they are either all valid or all invalid, regardless of the rights on which their use may impinge. Because 
the Court also fails to differentiate among the different circumstances in which presumptions may be utilized 
and the different consequences which will follow, I feel it necessary to say a few words on that subject before 
considering specifically the validity of the use of these presumptions in the light of the circumstances and 
consequences of their use. 


46 
47 
48 
49 
50 


In its simplest form a presumption is an inference permitted or required by law of the existence of one fact, 51 
which is unknown or which cannot be proved, from another fact which has been proved. The fact presumed 
may be based on a very strong probability, a weak supposition or an arbitrary assumption. The burden on the 
party seeking to prove the fact may be slight, as in a civil suit, or very heavy - proof beyond a reasonable doubt 
- as in a criminal prosecution. 


52 
53 
54 


This points up the fact that statutes creating presumptions cannot be treated as 55 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=279&invol=1

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=279&page=639

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=350&invol=11#15

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=354&invol=1#5

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=319&invol=463
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fungible, that is, as interchangeable for all uses and all purposes. The validity of each presumption must be 1 
determined in the light of the particular consequences that flow from its use. When matters of trifling 2 
moment are involved, presumptions may be more freely accepted, but when consequences of vital importance 3 
to litigants and to the administration of justice are at stake, a more careful scrutiny is necessary. [380 U.S. 
63, 79]   


4 
5 


In judging the constitutionality of legislatively created presumptions this Court has evolved an initial 6 
criterion which applies alike to all kinds of presumptions: that before a presumption may be relied on, there 7 
must be a rational connection between the facts inferred and the facts which have been proved by competent 8 
evidence, that is, the facts proved must be evidence which is relevant, tending to prove (though not 9 
necessarily conclusively) the existence of the fact presumed. And courts have undoubtedly shown an 
inclination to be less strict about the logical strength of presumptive inferences they will permit in civil cases 
than about those which affect the trial of crimes. 


10 
11 


The stricter scrutiny in the latter situation follows from the 12 
fact that the burden of proof in a civil lawsuit is ordinarily merely a preponderance of the evidence, while in 13 
a criminal case where a man's life, liberty, or property is at stake, the prosecution must prove his guilt 14 
beyond a reasonable doubt. See Morrison v. California, 291 U.S. 82, 96 -97. The case of Bailey v. Alabama, 15 
219 U.S. 219 , is a good illustration of this principle. There Bailey was accused of violating an Alabama statute 
which made it a crime to fail to perform personal services after obtaining money by contracting to perform 
them, with an intent to defraud the employer. 


16 
17 


The statute also provided that refusal or failure to perform the 18 
services, or to refund money paid for them, without just cause, constituted "prima facie evidence" (i. e., gave 19 
rise to a presumption) of the intent to injure or defraud. This Court, after calling attention to prior cases 
dealing with the requirement of rationality, passed over the test of rationality and held the statute invalid on 
another ground. 


20 
21 


Looking beyond the rational-relationship doctrine the Court held that the use of this 22 
presumption by Alabama against a man accused of crime would amount to a violation of the Thirteenth 23 
Amendment to the Constitution, which forbids "involuntary [380 U.S. 63, 80]   servitude, except as a 24 
punishment for crime." In so deciding the Court made it crystal clear that rationality is only the first hurdle 25 
which a legislatively created presumption must clear - that a presumption, even if rational, cannot be used to 26 
convict a man of crime if the effect of using the presumption is to deprive the accused of a constitutional 27 
right.28 
[United States v. Gainly, 380 U.S. 63 (1965)]29 


30 
31 


The reason a statutory presumption that injures rights is unconstitutional was also revealed in the Federalist Papers, which 
say on the subject: 


“No legislative act [including a statutory presumption] contrary to the Constitution can be valid. To deny this 32 
would be to affirm that the deputy (agent) is greater than his principal; that the servant is above the master; 33 
that the representatives of the people are superior to the people; that men, acting by virtue of powers may do 34 
not only what their powers do not authorize, but what they forbid…[text omitted]  It is not otherwise  to be 35 
supposed that the Constitution could intend to enable the representatives of the people to substitute their will 36 
to that of their constituents. It is far more rational to suppose, that the courts were designed to be an 
intermediate body between the people and the legislature, in order, among other things, to keep the latter within 
the limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the 
courts.  


37 
38 
39 


A Constitution is, in fact, and must be regarded by judges, as fundamental law. If there should 
happen to be an irreconcilable variance between the two, the Constitution is to be preferred to the statute.” 
[Alexander Hamilton,  Federalist Paper # 78] 


40 
41 
42 


43 


44 
45 


The implication of the prohibition against statutory presumptions is that: 


1. No natural person who is domiciled within a state of the Union and protected by the Bill of Rights may be victimized 
or injured in any way by any kind of statutory presumption. 


2. Statutory presumptions may only lawfully be applied against legal “persons” who do not have Constitutional rights, 
which means corporations or those natural persons who are domiciled in the federal zone, meaning on land within 
exclusive federal jurisdiction that is not protected by the First Ten Amendments to the United States Constitution.  See 
Downes v. Bidwell, 182 U.S. 244 (1901). 


46 
47 
48 
49 
50 
51 
52 
53 
54 
55 


56 
57 
58 
59 


3. Any court which uses “judge made law” to do any of the following in the case of a natural person protected by the Bill 
of Rights is involved in a conspiracy against rights: 
3.1. Imposes a statutory or judicial presumption. 
3.2. Extends or enlarges any definition in the Internal Revenue Code based on any arbitrary criteria. 
3.3. Invokes an interpretation of a definition within a code which may not be deduced directly from language in the 


code itself. 


The above inferences help establish who the only proper audience for the Internal Revenue Code is, which is federal 
corporations, agents, and employees and those domiciled within the federal zone, and excluding those within states of the 
Union.  The reason is that those domiciled in the federal zone are not protected by the Bill of Rights.  The only exception to 
this rule is that any natural person who is domiciled in a state of the Union but who is exercising agency of a federal 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=291&invol=82#96

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=219

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=380&page=63#tt4
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1 
2 


corporation or legal “person” which has a domicile within the federal zone also may become the lawful subject of statutory 
presumptions, but only in the context of the agency he is exercising.  For instance, we demonstrate in our document below: 


Resignation of Compelled Social Security Trustee 
http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf


that those participating in the Social Security program are deemed to be “agents”, “employees”, and “fiduciaries” of the 
federal corporation called the United States, which has a “domicile” in the federal zone (District of Columbia) under 


3 
4 4 


U.S.C. §72.  Therefore, unless and until they eliminate said agency using the above document, statutory presumptions may 
be used against them without an unconstitutional result, but only in the context of the agency they are exercising. 


5 
6 


4.7 Application of “Expressio unius est exclusio alterius” rule 7 


8 
9 


10 
11 
12 
13 
14 


15 
16 


17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


29 


30 
31 
32 


33 
34 
35 
36 


“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one 
thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 
170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons 
or things are specified in a law, contract, or will, an intention to exclude all others from its operation may be 
inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects 
of a certain provision, other exceptions or effects are excluded.”  
[Black’s Law Dictionary, Sixth Edition, page 581] 


The above important rule establishes that what is not enumerated in law can safely be ignored.  The Supreme court has said 
about the above rule: 


1. That it is a rule of statutory construction and interpretation, and not a substantive law.  See U.S. v. Barnes, 222 U.S. 
513 (1912). 


2. That the rule can never override clear and contrary evidences of Congressional intent.  See Neuberger v. Commissioner 
of Internal Revenue, 311 U.S. 83 (1940). 


3. A few exceptions to the Exclusio Rule were made in the following cases: 
3.1. Springer v. Government of the Philippine Islands, 277 U.S. 189 (1928) 
3.2. U.S. v. Barnes, 222 U.S. 513 (1912) 
3.3. Neuberger v. Commissioner of Internal Revenue, 311 U.S. 83 (1940) 


4. For examples of the use of the above rule of statutory construction, see the following U.S. Supreme Court Rulings: 
Tennessee Valley Auth. v. Hill, 437 U.S. 153, 188 (1978); Passenger Corp. v. Passengers Assoc., 414 U.S. 453, 458 (1974); 
Bingler v. Johnson, 394 U.S. 741, 749 (1969); Evans v. Newton, 382 U.S. 296, 311 (1966); Nashville Milk Co. v. 
Carnation Co., 355 U.S. 373, 375 (1958)). 


The reason for the above rule is two fold: 


1. A fundamental requirement of Constitutional due process is “due notice”.  This means that a law must warn an 
individual exactly and specifically what the law requires and what is prohibited.  Therefore, it must describe all of the 
persons and things and behaviors EXACTLY to which it applies.   


“One of the important steps in the enactment of a valid law is the requirement that it shall be made known to 
the people who are to be bound by it. There would be no justice if the state were to hold its people responsible 
for their conduct before it made known to them the unlawfulness of such behavior. In practice, our laws are 
published immediately upon their enactment so that the public will be aware of them.” 



http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf

http://www4.law.cornell.edu/uscode/html/uscode04/usc_sec_04_00000072----000-.html

http://www4.law.cornell.edu/uscode/html/uscode04/usc_sec_04_00000072----000-.html
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[How Our Laws Are Made, Chapter 19, U.S. Government Printing Office 1 
http://thomas.loc.gov/home/lawsmade.toc.html] 2 


3 
4 


5 


6 
7 


8 


To enforce a law that does not meet this requirement violates not only the requirement for “due notice”, but more 
importantly violates the “void for vagueness doctrine”, which states: 


"Men of common intelligence cannot be required to guess at the meaning of penal enactment. 


"In determining whether penal statute is invalid for uncertainty, courts must do their best to determine whether 
vagueness is of such a character that men of common intelligence must guess at its meaning. 


"Where a statute is so vague as to make criminal an innocent act, a conviction under it cannot be sustained."  
[Winters v. People of State of New York, 333 U.S. 507; 68 S.Ct. 665 (1948)] 9 


10 
11 
12 
13 
14 
15 


 
2. In addition to the above, a statute also may NOT create or encourage presumption.  Statutory presumptions are 


absolutely forbidden where they impair or injure Constitutionally guaranteed rights.  If the reader is required to 
“presume” what is included in a statute or regulations or if he must rely on a judge rather than the law itself to decide 
what is “included”, then we have violated the legislative intent of the Constitution, which was to create a society of law 
and not of men: 


“The government of the United States has been emphatically termed a government of laws, and not of men.  
It will certainly cease to deserve that high appellation, if the laws furnish no remedy for the violation of a vested 
legal right.”   


16 
17 
18 


[Marbury v. Madison, 5 U.S. 137; 1 Cranch 137, 2 L.Ed. 60 (1803)] 19 
20 
21 
22 
23 
24 
25 


 
Either “presuming” or being compelled by the court to “presume” something that isn’t actually written in the law, 
especially where it would prejudice Constitutional rights, is a violation of due process and represents a gross injury to 
the rights of the Alleged Defendant.  Below is the U.S. Supreme Court’s condemnation of such statutory presumptions 
in United States v. Gainly, 380 U.S. 63 (1965).  Notice that they go so far as to call the consequences of such a 
presumption slavery in violation of the Thirteenth Amendment.  This is a very important point: 


Looking beyond the rational-relationship doctrine the Court held that the use of this presumption by 26 
Alabama against a man accused of crime would amount to a violation of the Thirteenth Amendment to the 27 
Constitution, which forbids "involuntary [380 U.S. 63, 80]   servitude, except as a punishment for crime." In 
so deciding the Court made it crystal clear that rationality is only the first hurdle which a legislatively created 
presumption must clear - that a presumption, even if rational, cannot be used to convict a man of crime if the 
effect of using the presumption is to deprive the accused of a constitutional right. In Bailey the constitutional 
right was given by the Thirteenth Amendment. In the case before us the accused, in my judgment, has been 
denied his right to the kind of trial by jury guaranteed by Art. III, 2, and the Sixth Amendment, as well as to due 
process of law and freedom from self-incrimination guaranteed by the Fifth Amendment. And of course the 
principle announced in the Bailey case was not limited to rights guaranteed by the Thirteenth Amendment. The 
Court said in Bailey:  


28 
29 
30 
31 
32 
33 
34 
35 
36 


37 
38 
39 
40 


"It is apparent that a constitutional prohibition cannot be transgressed indirectly by the 
creation of a statutory presumption any more than it can be violated by direct enactment. 
The power to create presumptions is not a means of escape from constitutional 
restrictions." 219 U.S., at 239 .  


Thus the Court held that presumptions, while often valid (and some of which, I think, like the presumption of 41 
death based on long unexplained absence, may perhaps be even salutary in effect), must not be allowed to 42 
stand where they abridge or deny a specific constitutional guarantee. 43 
[United States v. Gainly, 380 U.S. 63 (1965)] 44 


4.8 Meaning of “extension” and “enlargement” context of the word “includes” 45 


46 
47 


Earlier in this document, we quoted the definition of “includes” from Black’s Law Dictionary.  We have underlined and 
emphasized that portion which we shall address in this section: 


“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, attain, shut 
up, contain, inclose, comprise, comprehend, embrace, involve. 


48 
Term may, according to context, express an 49 


enlargement and have the meaning of and or in addition to, or merely specify a particular thing already 50 
included within general words theretofore used. “Including” within statute is interpreted as a word of 51 
enlargement or of illustrative application as well as a word of limitation. Premier Products Co. v. Cameron, 
240 Or. 123, 400 P.2d 227, 228.”   


52 
53 



http://thomas.loc.gov/home/lawsmade.toc.html

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=333&page=507

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=5&page=137

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=volpage&court=us&vol=219&page=239#239

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=380&page=63#tt4
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[Black’s Law Dictionary, Sixth Edition, p. 763] 


The Supreme Court has ruled that the use of the word “includes” as a term of enlargement” or “extension” is the 
exceptional and not usual use: 


The determining word is, of course the word 'including.' It may have the sense of addition, [221 U.S. 452, 465]   
as we have seen, and of 'also;' but, we have also seen, 'may merely specify particularly that which belongs to 
the genus.' Hiller v. United States, 45 C. C. A. 229, 106 Fed. 73, 74. It is the participle of the word 'include,' 
which means, according to the definition of the Century Dictionary, (1) 'to confine within something; hold as in 
an inclosure; inclose; contain.' (2) 'To comprise as a part, or as something incident or pertinent; comprehend; 
take in; as the greater includes the less; . . . the Roman Empire included many nations.' 'Including,' being a 
participle, is in the nature of an adjective and is a modifier." 


... 


"...The court also considered that the word 'including' was used as a word of enlargement, the learned court 12 
being of opinion that such was its ordinary sense. With this we cannot concur. It is its exceptional sense, as 13 
the dictionaries and cases indicate. We may concede to 'and' the additive power attributed to it. It gives in 
connection with 'including' a quality to the grant of 110,000 acres which it would not have had,-the quality of 
selection from the saline lands of the state. And that such quality would not exist unless expressly conferred we 
do not understand is controverted. Indeed, it cannot be controverted...." 


14 
15 
16 
17 
18 


19 
20 


[Montello Salt Co. v. Utah, 221 U.S. 452 (1911)] 


A favorite tactic of those who wish to illegally expand the public perception of federal jurisdiction is to zero in on the use 
of the word “includes” as a word of “enlargement”.  They will first cite 26 U.S.C. §7701(c ) : 


26 U.S.C. Sec. 7701(c) INCLUDES AND INCLUDING.   21 


22 
23 


24 


The terms ‘include’ and ‘including’ when used in a definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the term defined.” 


Then they will try to imply that the above definition allows for: 


1. The inclusion of the common meaning or use of the word IN ADDITION to that context in which it is defined in the 25 
code.  This violates the rules of statutory construction summarized earlier in section  3.7.13, rules 6 and 7. 26 


2. The inclusion of subjects or things which are not specifically pointed out in the code itself.  This is a violation of the 
“Expressio unius est exclusion alterius” rule covered in the previous section. 


27 
28 


3. The inclusion of anything the government or the reader wants to include.  This is a violation of the Supreme Court 
ruling in the case of Marbury v. Madison, which unequivocally stated that we are a society of law and not of men.  The 
meaning of the law cannot be mandated to be decided by any man, but only by a reader of average intelligence. 


29 
30 
31 


32 
33 
34 


“The government of the United States has been emphatically termed a government of laws, and not of men.  It 
will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested 
legal right…”   


“The government of the United States is the latter description.  The powers of the legislature are defined and 35 
limited; and that those limits may not be mistaken, or forgotten, the constitution is written.  To what purpose 36 
are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any 37 
time, be passed by those intended to be restrained?  The distinction between a government with limited and 38 
unlimited powers is abolished, if those limits do not confine the persons on whom they are imposed, and if 39 
acts prohibited and acts allowed, are of equal obligation.  It is a proposition too plain to be contested, that the 40 
constitution controls any legislative act repugnant to it; or, that the legislature may alter the constitution by 41 
an ordinary act.” 42 
[Marbury v. Madison, 5 U.S. 137, 1 Cranch 137; 2 L.Ed. 60 (1803)] 43 


44 
45 
46 
47 


48 
49 
50 


As the above case points out, the government of the United States is one of finite, limited, and delegated powers.  The 
limits imposed by the Constitution, Ninth and Tenth Amendments, upon our public servants are there to protect our rights 
and freedoms and for no other reason.  The purpose of law, in fact, is to define and limit government power.  Law is 
incapable of performing that essential role of protection from government abuse when: 


1. A statute compels a presumption (called a “statutory presumption”) which violates or prejudices the Constitutional 
rights of the litigant.  


2. Judge-made-law compels presumptions or uses presumptions as a substitute for REAL, positive law evidence. 



http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=26&sec=7701

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=5&invol=137
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3. The law uses terms whose definition is uncertain. 
4. The law uses terms that can only be understood subjectively. 
5. The law uses terms that can be interpreted to mean whatever the reader or a government bureaucrat wants them to 


mean. 


The Supreme Court related why the above tactics represent malicious abuses of legal process when it created what it calls 
“the void for vagueness doctrine”: 


“That the terms of a penal statute creating a new offense must be sufficiently explicit to inform those who are 
subject to it what conduct on their part will render them liable to its penalties is a well- recognized requirement, 
consonant alike with ordinary notions of fair play and the settled rules of law; and a statute which either 9 
forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily 10 
guess at its meaning and differ as to its application violates the first essential of due process of law. 
International Harvester Co. v. Kentucky, 


11 
234 U.S. 216, 221 , 34 S. Ct. 853; Collins v. Kentucky, 234 U.S. 634, 12 


638 , 34 S. Ct. 924 13 


14 ... 


[269 U.S. 385, 393] ... The dividing line between what is lawful and unlawful cannot be left to conjecture. 15 
The citizen cannot be held to answer charges based upon penal statutes whose mandates are so uncertain 16 
that they will reasonably admit of different constructions. A criminal statute cannot rest upon an uncertain 
foundation. The crime, and the elements constituting it, must be so clearly expressed that the ordinary person 
can intelligently choose, in advance, what course it is lawful for him to pursue. Penal statutes prohibiting the 
doing of certain things, and providing a punishment for their violation, should not admit of such a double 
meaning that the citizen may act upon the one conception of its requirements and the courts upon another.' 


17 
18 
19 
20 
21 


[Connally vs. General Construction Co., 269 U.S. 385 (1926)]22 


23 
24 


Based on the above, the only reasonable interpretation of any statute or code is to include only that which is explicitly 
spelled out.  There are only three ways to define a term in a law: 


1. To define every use and application of a term within a single section of a code or statute.    Such a definition could be 
relied upon as a universal rule for interpreting the word defined, to the exclusion, even, of the common definition of the 
word.  Remember that according to the Rules of Statutory Construction, the purpose for defining a word in a statute is 
to exclude all other uses, and even the common use, from being used by the reader.  This is the case with the word 
“includes” within the Internal Revenue Code, which is only defined in one place in the entire Title 26, which is found 
in 26 U.S.C. §7701(c ).  For this type of definition, the word “includes” would be used ONLY as a term of “limitation”. 


25 
26 
27 
28 
29 
30 


2. To break the definition across multiple sections of code, where each additional section is a regional definition that is 31 
limited to a specific range of sections within the code.  For this context, the term “includes” is used mainly as a word of 
“limitation” and it means “is limited to”.  For instance, the term “United States” is defined in three places within the 
Internal Revenue Code, and each definition is different: 


32 
33 
34 
35 
36 
37 


2.1. 26 U.S.C. §3121 
2.2. 26 U.S.C. §4612 
2.3. 26 U.S.C. §7701(a)(9) and (a)(10). 


3. To break the definition across multiple sections of code, where each additional section ADDS to the definition.  For 
this context, the term “includes” is used mainly as a word of “enlargement”, and functions essentially as meaning “in 
addition to”.  For instance: 


38 
39 
40 
41 


42 
43 


3.1. Code section 1 provides the following definition: 


Chapter 1 Definitions 
Section 1:  Definition of “fruit” 


For the purposes of this chapter, the term “fruit” shall include apples, oranges and bananas. 44 
45 
46 


47 
48 


3.2. Code section 10 expands the definition of “fruit” as follows.  Watch how the “includes” word adds and expands 
the original definition, and therefore is used as a term of “enlargement” and “extension”: 


Chapter 2 Definitions 
Section 10 Definition of “fruit” 


For the purposes of this Chapter, the term “fruit” shall include, in addition to those items identified in section 
1, the following:  Tangerines and watermelons. 


49 
50 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=216#221

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=634#638

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=634#638

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=269&page=385

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=269&page=385
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The U.S. Supreme Court elucidated the application of the last rule above in the case of American Surety Co. of New York v. 
Marotta, 287 U.S. 513 (1933): 


"In definitive provisions of statutes and other writings, 'include' is frequently, if not generally, used as a 
word of extension or enlargement [meaning "in addition to"] rather than as one of limitation or 
enumeration. Fraser v. Bentel, 161 Cal. 390, 394, 119 P. 509, Ann. Cas. 1913B, 1062; People ex rel. Estate of 
Woolworth v. S.T. Comm., 200 App.Div. 287, 289, 192 N.Y.S. 772; Matter of Goetz, 71 App.Div. 272, 275, 75 
N.Y.S. 750; Calhoun v. Memphis & P.R. Co., Fed. Cas. No. 2,309; Cooper v. Stinson, 5 Minn. 522 (Gil. 416). 
Subject to the effect properly to be given to context, section 1 (11 USCA 1) prescribes the constructions to be 
put upon various words and phrases used in the act. Some of the definitive clauses commence with 'shall 
include,' others with 'shall mean.' The former is used in eighteen instances and the latter in nine instances, and 
in two both are used. When the section as a whole is regarded, it is evident that these verbs are not used 
synonymously or loosely, but with discrimination and a purpose to give to each a meaning not attributable to 
the other. It is obvious that, in some instances at least, 'shall include' is used without implication that any 
exclusion is intended. Subsections (6) and (7), in each of which both verbs are employed, illustrate the use of 
'shall mean' to enumerate and restrict and of 'shall include' to enlarge and extend. Subsection (17) declares 
'oath' shall include affirmation, Subsection (19) declares 'persons' shall include corporations, officers, 
partnerships, and women. Men are not mentioned. In these instances the verb is used to expand, not to restrict. 
It is plain that 'shall include,' as used in subsection (9) when taken in connection with other parts of the section, 
cannot reasonably be read to be the equivalent of 'shall mean' or 'shall include only.' [287 U.S. 513, 518]   
There being nothing to indicate any other purpose, Congress must be deemed to have intended that in section 
3a(1) 'creditors' should be given the meaning usually attributed to it when used in the common-law definition of 
fraudulent conveyances. See Coder v. Arts, 213 U.S. 223, 242 , 29 S.Ct. 436, 16 Ann.Cas. 1008; Lansing Boiler 
& Engine Works v. Joseph T. Ryerson & Son (C.C.A.) 128 F. 701, 703; Githens v. Shiffler (D.C.) 112 F. 505. 
Under the common-law rule a creditor having only a contingent claim, such as was that of the petitioner at the 
time respondent made the transfer in question, is protected against fraudulent conveyance. And petitioner, from 
the time that it became surety on Mogliani's bond, was entitled as a creditor under the agreement to invoke that 
rule. Yeend v. Weeks, 104 Ala. 331, 341, 16 So. 165, 53 Am.St.Rep. 50; Whitehouse v. Bolster, 95 Me. 458, 50 
A. 240; Mowry v. Reed, 187 Mass. 174, 177, 72 N.E. 936; Stone v. Myers, 9 Minn. 303 (Gil. 287, 294), 86 
Am.Dec. 104; Cook v. Johnson, 12 N.J.Eq. 51, 72 Am.Dec. 381; American Surety Co. v. Hattrem, 138 Or. 358, 
364, 3 P.(2d) 1109, 6 P.(2d) 1087; U.S. Fidelity & Guaranty Co. v. Centropolis Bank (C.C.A.) 17 F.(2d) 913, 
916, 53 A.L.R. 295; Thomson v. Crane (C.C.) 73 F. 327, 331."   


22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


[American Surety Co. of New York v. Marotta, 287 U.S. 513 (1933)] 32 


4.9 Three Proofs that demonstrate the proper meaning of the word “includes” 33 


34 
35 
36 
37 
38 


In this section, we shall use evidence from the Internal Revenue Code and the IRS’ own Internal Revenue Manual to 
establish the proper use of the word “includes”.  We will statistically examine three different aspects about the use of the 
word “includes” within these sources in order to prove that the only conclusion a reasonable person can reach about the use 
of the word “includes” and “including” is that it is used as a term of “limitation” in these sources unless accompanied by 
“in addition to”.   


4.9.1 PROOF #1: Internal Revenue Code (I.R.C.) uses of the word “includes” 39 


40 


41 


42 
43 


44 
45 
46 
47 
48 
49 
50 


51 
52 
53 
54 


The Internal Revenue Code defines the words “includes and including’ under Title 26, Section 7701(c ): 


Title 26 – Section 7701(c ) Includes and Including.  


The terms “include” and “including” when used in a definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the term defined. 


Let us accept this definition for now on its face. If we are to accept the definition under 7701(c ) then why is the Internal 
Revenue Code using the phrase ‘but not limited to’ twenty-five (25) times in the 2003 version Internal Revenue Code – 
while the code already defines it to include other things not listed? Logically, this can mean that “includes” and “including” 
are to be limiting terms, because obviously there are (25) instances where the phrase ‘but not limited to’ has been used. 
Through logical reasoning, this implies that there are instances in the Internal Revenue Code where “includes” and 
‘including’ are to be used “expansively”. Here are the following sections that use the phrase ‘including but not limited to’ 
or “includes but not limited to” in Section order through the Internal Revenue Code: 


1- Section 61(a) Gross income defined 
2- Section 127(c )(1) Educational assistance programs  
3- Section 162(e)(2)(B) Trade or business expenses  
4- Section 162(j)(2) Trade or business expenses  



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=213&invol=223#242

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=287&invol=513
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5- Section 175(c )(1) Soil and water conservation expenditures 
6- Section 190(a)(3) Expenditures to remove architectural and transportation barriers to the handicapped and 
elderly 
7- Section 382(m) Limitation on net operating loss carry forwards and certain built-in losses following ownership  
8- Section 415(j) Limitations on benefits and contribution  
Section 416(f) 
9- Section 509(d) Definition of supp ort 
10- Section 513(d)(2) Unrelated trade or business  
11- Section 513(d)(3)(A) Unrelated trade or business  
12- Section 613(B)(7) Percentage depletion 
13- Section 851(B) (2) Definition of regulated investment company 
14- Section 852(B)(5)(B) Taxation of regulated investment companies and their shareholders 
15- Section 901(e)(2) Taxes of foreign countries and of possessions of United States  
16- Section 954(f) Foreign base company income 
17- Section 955(B)(1) Withdrawal of previously excluded subpart F income from qualified investment 
18- Section 1253(a)(2) Transfers of franchises, trademarks, trade names 
19- Section 1504(a)(5) Definitions 
20- Section 4462(i) Definitions and special rules 
21- Section 4942(g)(2)(B) (ii)(III) Failure to distribute income 
22- Section 5002(a)(5)(B) Definitions  
23- Section 5006(a)(1) Determination of tax 
24- Section 7624(a) Reimbursement to State and local law enforcement agencies 
25- Section 9712(c )(2) Establishment and coverage of 1992 UMWA Benefit Plan 


History of the Internal Revenue Code also documents that the phrase 'but not limited to' was also used. The term 'includes 
and including' were defined in this version the same way as it is defined in the 1986 version of the Internal Revenue Code. 
For instance, there were 6 instances of the phrase 'including but not limited to' in the Internal Revenue Code (1954 
Version): 


1- Section 61 Gross Income Defined 
2- Section 175(c )(1) Soil and Water Conservation Expenditures 
3- Section 346 (a)(2) Partial Liquidation defined 
4- Section 613 (B)(6) Percentage depletion 
5- Section 5006 (a)(1) Determination of tax 
6- Section 5026 Determination and collection of rectification tax 


Question for doubters that “includes” is a limiting term in the Internal Revenue Code: 
 
If Congress and the Internal Revenue Service would like us to believe that the words “includes” and “including” are to be 
understood “expansively”, then why add the phrase “but not limited to” used 25 times in the Internal Revenue Code of 
1986 and 6 instances of it in the 54 Code? 


4.9.2 PROOF #2: The I.R.C. definition of “gross income” 34 


35 This proof is a bit complex and requires a little analysis.  Below is section 61 of the Internal Revenue Code: 


TITLE 26 > Subtitle A > CHAPTER 1 > Subchapter B > PART I > § 61 36 
§ 61. Gross income defined37 


38 
39 
40 
41 
42 
43 
44 
45 
46 


Section 61(a) Gross income defined – Except as otherwise provided in this subtitle, gross income means all 
income from whatever source derived, including (but not limited to) the following items: 
(1) Compensation for services, including fees, commissions  fringe benefits, and similar items. 
(2) Gross income derived from business 
(3) Gains derived from dealings in property 
(4) Interest 
(5) Rents 
(6) Royalties 
(7) Dividends 



http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_A.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_A_20_1.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_A_20_1_30_B.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_A_20_1_30_B_40_I.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000061----000-.html
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(8) Alimony and separate maintenance payments 
(9) Annuities 
(10) Income from life insurance and endowment contracts 
(11) Pensions 
(12) Income from discharge of indebtness 
(13) Distributive share 
(14) Income in respect of a decedent and 
(15) Income from an interest in an estate 


Based on this Section 61(a) definition, we are to understand that “gross income” is to mean the 15 elements above and 
ANYTHING that is ALSO NOT listed in that category. Taking that statement into consideration, we now are confronted 
with 37 sections of the Internal Revenue Code Sections which use the phrase: 


“gross income does not include” 


at least once within their respective sections, and then lists various elements.  The above phrase proves a contradiction, 
within the I.R.C. because there appears to be some sort of ‘definition deadlock’ where ‘gross income’ means nothing at all!   
Below is the list of specific sections which use the above phrase so you can prove the contradiction yourself. 


13 
14 
15 


16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 


Section 101(a)  
Section 101(h)(1)  
Section 102(a) 
Section 103(a) 
Section 104(a) 
Section 105(c ) 
Section 106(a) 
Section 107 
Section 108(a)(1) 
Section 108(f)(1) 
Section 109 
Section 110(a) 
Section 111(a) 
Section 112(a) 
Section 112(B) 
Section 112(d)(1) 
Section 112(d)(2) 
Section 114(a) 
Section 115 
Section 117(a) 
Section 117(d)(1) 
Section 118(a) 
Section 120(a) 
Section 121(a) 
Section 122(a) 
Section 123(a)  
Section 126(a) 
Section 127(a)  
Section 127©(1) 
Section 129(a) 
Section 131(a) 
Section 132(a) 
Section 132(j)(4) 
Section 134(a) 
Section 136(a)  
Section 138(a) 
Section 139(a) 
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The IRS is fond of lying to us by saying that ‘includes’ and ‘including’ are to be EXPANSIVELY.  We accept that 
definition and apply it to Section 61(a) ‘gross income’ and also apply it to the above 37 sections. Next, we take the above 
37 sections and apply the same ‘includes’ and ‘including’ rule. For instance, when one section states ‘gross income does 
NOT include A B C D and E’ – then we can claim that gross income does NOT INCLUDE anything, because we are told to 
use the word EXPANSIVELY. 


If our critics DISMISS this proof, then LOGICALLY this would mean that the they admit that the word ‘includes’ and 
‘including’ are used in a limiting rather expansive way, in the above 37 sections.   As a result, this would also prove that the 
phrase ‘includes’ and ‘including’ CAN ALSO be used in a limiting way, DESPITE Section 7701(c ).  In turn, this would 
introduce the ‘void for vagueness’ doctrine. 


In conclusion, either way you look at it “includes and including” are words in such a way that they compel men of common 
intelligence must necessarily have to guess at its meaning, which the Supreme Court said no law can do. 


Following the illogic of our detractors leads to the conclusion that the Internal Revenue Code is filled with such 
contradictions with ‘includes’ and ‘does not include’. For instance, Section 1273 uses the word ‘includes’ and ‘include’ in a 
very interesting manner: 


Section 1273(B)(5) – Property. In applying this subsection, the term ‘property’ includes services and the right 
to use property, but such term does not include money. 


If one states that ‘include’ and ‘includes’ is used EXPANSIVELY in this Section, then the word ‘property’ as used in that 
Section means nothing!  If one states that ‘include’ and ‘includes’ is used in a LIMITATING way, then this proves that 
‘include’ and all of its derivatives as used in the Code are void for vagueness. 


Here is another interesting way the word ‘include’ is used, as found in Section 1301(B)(2), in which the same LOGIC can 
be used: 


Section 1301(B)(2) – Individual. The term ‘individual’ shall not include any estate or trust. 


Here is another Section that uses the word ‘include’ in a very interesting way in Section 3405(e)(11): 


Section 3405(e)(11) – Withholding includes deduction. The term ‘withholding’ ‘withhold’ and ‘withheld’ 
include ‘deducting’ ‘deduct’ and ‘deducted’ 


An important question that might be asked is – What if Congress wished to use the word ‘include’ or any of its derivatives 
in a limiting way? What would it need to do? 


Answer: They would need to add the word ‘only’ before or after the word ‘include’ as they have done so with the Sections 
below.  


In Section 132(k): 


“Customers not to include employees – for the purposes of this section (other than subsection ©(2)), the term 
‘customers’ shall only include customers who are not employees.” 32 


33 In Section 164(B)(2) and Section 164(B)(3): 


“(2) State or Local taxes – A State or local taxes includes only a tax imposed by a State, a possession of the 
United States, or a political subdivision of any of the foregoing, or by the District of Columbia. 


34 
35 


(3) Foreign taxes. A foreign tax includes only a tax imposed by the authority of a foreign country.” 36 


37 In Section 7701(a)(9): 


“United States. The term ‘United States’ when used in a geographical sense includes only the States and the 
District of Columbia.” 


38 
39 
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CONCLUSION OF THIS PROOF: The word “includes” and all of its derivatives is either used as a word of limitation or is 
void for vagueness. 


4.9.3 PROOF #3: IRS uses of the word in their own Internal Revenue Manual (IRM) 3 
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9 
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12 
13 
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15 
16 
17 
18 
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20 
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22 
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26 
27 
28 
29 
30 
31 
32 
33 
34 
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Believe it or not, the Internal Revenue Service itself uses the words “includes” and ‘including’ in a limiting way. Ironically, 
the Internal Revenue Service’s own, Internal Revenue Manual (IRM) can prove this! The Manual as of April 15, 2004 uses 
the phrases” 


“includes but is not limited to” or  


“including but not limited to”  


(426) times.  Furthermore, the IRM at time when it deems necessary, uses the phrase “includes” or “including” WITHOUT 
using the phrase “but not limited to”’.   Obviously, the Manual recognizes this distinction. The deception is revealing.   
Below is the list of IRM sections which contain the above two phrases: 


1.1.10.1 - Equal Employment Opportunity and Diversity 
1.1.12.2.1 - Office of Security Standards and Evaluation 
1.1.16.6.1 - Program Management 
1.2.1.5.19 - Collection Activity 
1.2.4.7 - Additional Information 
1.4.1.7 Employee Development and Training 
1.4.16.5.4 - Workload Reviews 
1.4.20.3 – Extracts 
1.4.50.2 - Role of the Collection Field function (CFf) Manager 
1.4.50.3 Protecting Taxpayer Rights 
1.4.50.5.4 - Other Managerial Responsibilities 
1.4.50.5.5 – Administrative 
1.4.50.5.7 - Employee Development and Training 
1.4.50.5.12 - Interaction With Employees on Flexiplace 
1.5.2.7 - Reason for Prohibitions on the Use of ROTERs 
1.5.2.9 - Records of Tax Enforcement Results (ROTERS) 
1.5.2.12 Exercise of Judgment in Pursuing Enforcement of the Tax Laws 
1.5.3.3 - Certification and Waiver Requirements 
1.5.4.4 - Tax Enforcement Results 
1.5.4.5 - Examples of Section 1204 Employees in Appeals 
1.5.5.3 (10-01-2000) - Use of ROTERs in Evaluations 
1.5.5.4 (10-01-2000) - Other Measures and Statistics 
1.5.6.2 - Definition and Examples of Section 1204 Employees in LMSB 
1.5.6.3 - What Are Tax Enforcement Results? 
1.5.6.4 (10-01-2000) - What are NOT Tax Enforcement Results? 
1.5.6.5 - What are Records of Tax Enforcement Results (ROTERS) 
1.5.6.6 - What are Quantity and Quality Measures? 
1.5.7.7 - Section 1204 Employees 
1.5.7.9 - Tax Enforcement Results (TERS) 
1.5.7.10 - Records of Tax Enforcement Results (ROTERS 
1.5.7.12 - Quality Measures 
1.5.8.3 - Self-Certification 
1.5.9.2 (10-01-2000) Examples of Section 1204 Employees in TE/GE 
1.5.9.3 - What Are Tax Enforcement Results 
1.5.9.5 - What Are Records of Tax Enforcement Results (ROTERS) 
1.5.10.3 - What Are Tax Enforcement Results? 
1.5.10.4 - What are Records of Tax Enforcement Results? 
1.5.10.8 - What are Quantity and Quality Measures? 
1.11.1.4.2 (07-01-2003) - IMD Coordinator Responsibilities 
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1.11.1.5 (07-01-2003) - Routing and Clearing IMDs 
1.15.7.4 (01-01-2003) Subject Files 
1.16.8.3.4 (07-01-2003) Significant Incidents 
1.16.10.3 (07-01-2003) – Planning 
1.16.13.3.4.1 (07-01-2003) – Disposition 
1.16.14.10 (07-01-2003) - Automatic Detection Equipment 
1.17.6.7.2 (11-01-2003) - Work Planning and Control (WP&C) 
1.22.6.1.2 (05-28-2002) – Responsibility 
1.22.7.5.1 (05-28-2002) - Shipment Valuation 
1.23.2.1.3 (02-01-2003) – Definitions 
1.23.2.2 (02-01-2003) - General Investigative Requirements 
1.23.3.1.3 (01-02-2000) – Definitions 
1.54.1.3.1 (09-30-2003) - Elevation to Inform Managers or Executives 
1.54.1.3.2 (09-30-2003) - Elevation to Obtain a Decision 
1.54.1.6.6 (09-30-2003) - Commissioner and Deputy Commissioner, TE/GE 
3.0.257.3.1 (10-01-2002) - Centralized File 
3.0.273.3.5 (01-01-2003) - Form 9345, Editorial Change Request 
3.0.275.5.5.3 (12-01-2002) - Deposit Error Rate Summary Reports 
3.8.45.6.40 (02-01-2004) - Processing Items From NCS, EFAST Processing Center OSPC only 
3.13.5.12 (01-01-2004) - Oral Statement, Change of Address 
3.13.5.14.1 (01-01-2004) - Updating Address Records 
3.17.63.19.1 (10-01-2003) - After Hours Assessments 
3.21.260.10 (10-01-2002) - Unacceptable Documentation 
3.30.28.5.2.1 (03-01-2003) - BMF Entity SS-4 Review 
3.30.28.5.2.2 (03-01-2003) - BMF Returns Received Without EIN’s 
3.30.28.5.3.2 (03-01-2003) - FTD Penalty Adjustments 
3.30.28.5.3.3 (03-01-2003) - FTD Review for Accounting 
3.31.125.3 (01-01-2004) - Types of Forms Used to Submit IRM/Program Changes 
4.1.4.23 (05-19-1999) – Nonfilers 
4.1.7.4 (05-19-1999) - Control and Management of Tax Return and Return Information 
4.2.2.4 (10-01-2003) - Identification of Bad Payer Data 
4.2.3.3.1.1 (10-01-2003) - Examples of Area Counsel Assistance 
4.2.4.2 (10-01-2003) - Responsibilities of Examiners 
4.3.1.1 (05-18-1999) – Overview 
4.3.2.6 (05-18-1999) - Compliance/Compliance Services Exam Operation 
4.4.24.7.1 (02-08-1999) - Manager’s Responsibility 
4.4.27.7.1.4 (02-08-1999) – Missing Document 
4.4.35.9 (02-08-1999) - Resolving Unpostables without Source Docs. 
4.5.2.1.3.1 (06-01-2003) - POA/TIA 
4.6.1.1.2 (06-20-2002) – Outreach 
4.6.1.1.6 (06-20-2002) - Third Party Contacts 
4.7.4.4.1 (10-01-2003) - Role and Responsibilities of Support Manager, Planning and Special Programs Section 
4.7.4.4.2 (10-01-2003) - Role and Responsibilities of the Project/Program Manager 
4.7.5.7.1 (10-01-2003) - Role and Responsibilities of the Technical Employee 
4.7.6.2.1 (10-01-2003) - Overage Report (IVL)/Inventory Listing 
4.7.6.2.2 (10-01-2003) - Status Report 
4.7.6.2.8 (07-31-2000) - Closed Case Report 
4.7.6.2.9 (07-31-2000) - Tracking Code Report 
4.7.6.2.10 (10-01-2003) - Suspense Report 
4.7.6.3 (10-01-2003) - Time Analysis 
4.7.6.3.2 (10-01-2003) - Case Time Analysis Report 
4.7.6.3.5 (07-31-2000) - Inactive Case Report 
4.7.6.5.1 (10-01-2003) - Activity Code Count Report 
4.7.7.4 (10-01-2003) - Role and Responsibilities of Technical Services Manager Staff/Section 
4.7.7.4.1 (10-01-2003) - Role and Responsibilities of Reviewer 
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4.7.7.4.2 (10-01-2003) - Role and Responsibilities of Secretary/Clerk 
4.7.8.4 (10-01-2003) - Role and Responsibilities of Case Processing Support Manager and Managers 
4.7.8.4.1 (10-01-2003) - Role and Responsibilities of Case Processing Support Users 
4.7.9.4 (10-01-2003) - Role and Responsibilities of Chief Users 
4.7.9.4.1 (10-01-2003) - Role and Responsibilities of Secretary and Clerical Staff 
4.7.10.4 (10-01-2003) - Role and Responsibilities of the ERCS Functional Coordinator 
4.7.11.3 (10-01-2003) - Role and Responsibilities of the System Administrator 
4.8.5.4.1 (10-01-2003) - Completion of TEFRA Procedures by Examiners 
4.10.1.6.12.1 (05-14-1999) - Third Party Contacts – Definition 
4.10.2.7.1 (05-14-1999) - Determining the Proper Person to Contact 
4.10.3.3.5 (03-01-2003) - Inspection of a Taxpayer’s Residence 
4.10.3.16.6 (03-01-2003) – Work papers 
4.10.4.6.3.4 (05-14-1999) - Gross Receipts Defined 
4.10.8.15.1 (05-14-1999) - Determination of Taxpayer Compliance 
4.10.9.2.5 (05-14-1999) - Supporting Work papers 
4.10.9.3.1 (05-14-1999) - Activity Records 
4.12.2.3.1 (04-30-1999) - Field Territory Managers Guidelines for Cases Involving IRC 
4.12.2.4.1 (04-30-1999) – General 
4.16.1.2 (01-01-2003) – Introduction 
4.19.1.6.3 (10-01-2001) - incorrect Arguments 
4.19.1.6.13.2 (10-01-2001) - Auditing Standards-Non-filer Returns 
4.19.1.7.3.7 (10-01-2001) - Clerical Review 
4.19.1.8 (10-01-2002) - Telephone Contacts 
4.19.4.2 (03-01-2003) - CAWR Case Screening 
4.20.2.2 (05-25-2000) - General Collectability Considerations 
4.20.3.2 (05-25-2000) - Tiered Interview Approach 
4.23.3.5 (03-01-2003) - Employment Tax Leads 
4.23.3.10.6 (03-01-2003) - Third Party Authorization/Power of Attorney 
4.23.5.2.2.2 (02-01-2003) - Consistency Requirement-Substantive Consistency 
4.23.7.11 (03-01-2003) - Form 8027 Requirements 
4.23.11.5.1 (02-01-2003) - Payments Of $100,000 Or More 
4.24.2.9 (02-01-2003) - Follow-up Actions After Approval 
4.24.2.10 (02-01-2003) - Examinations Resulting from Compliance Reviews 
4.24.6.4.3.5 (02-01-2003) - Foreign Insurance Tax 
4.26.9.2.2.1 (01-01-2003) - Reporting Requirements 
4.26.9.2.6.5 (01-01-2003) - Review of Record keeping 
4.26.9.2.8.1 (01-01-2003) – Evidence 
4.26.12.9 (01-01-2003) - Other Retail Overview 
4.26.12.10 (01-01-2003) - Retail Vehicles Overview 
4.26.13.3.1 (01-01-2003) - Identification of Potentially Structured Transactions in a Form 8300 Compliance 


Review 
4.30.1.3 (01-09-2002) - Screening of PFA Applications 
4.30.3.2 (02-01-2002) - A Role of the Tax Attaché 
4.31.1.12.8.10 (01-01-1999) - When Designation, Resignation, or Revocation Becomes Effective 
4.31.1.12.10.4 (01-01-1999) – TEFRA 
4.31.2.2 (01-01-1999) – General 
4.37.1.1.2 (07-31-2002) – Background 
4.37.1.2.3.4 (07-31-2002) - Team Managers 
4.40.2.1.1 (03-01-2002) - Director, Pre-Filing and Technical Guidance 
4.45.7.2 (01-01-2002) - Overview/Planning the Examination 
4.60.1.2.1 (01-01-2002) - Exchangeable Information 
4.60.4.6 (01-01-2002) - Regional Program Analyst (International) Duties 
4.60.4.7 (01-01-2002) - DPM Duties 
4.61.10.4 (01-01-2002) - Substantiation Requirements 
4.62.1.8.5.8 (06-01-2002) - Separate Maintenance Allowance (SMA) 
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4.71.1.2 (10-31-2002) - Examination Jurisdiction 
4.71.1.7 (10-31-2002) - Power of Attorney 
4.71.1.8.1 (10-31-2002) - Third Party Contact Defined 
4.71.1.16 (10-31-2002) - Failure to Maintain Proper Records 
4.71.3.2 (07-01-2003) - Addressing Issues that Effect Plan Qualification 
4.71.3.4.2.1 (07-01-2003) - Extent of Retroactive Enforcement 
4.71.4.4.1 (10-31-2002) - IDRS Research 
4.71.14.1 (07-01-2003) - Overview of EP Mandatory Review 
4.71.14.4 (07-01-2003) - Cases Subject to Review 
4.71.14.4.1 (07-01-2003) – Definitions 
4.72.7.5.1.1 (06-14-2002) - "Traditional" IRC 415©(3) Compensation 
4.72.11.3.1.2 (06-14-2002) - Examination Step 
4.72.11.4.3.1.1 (06-14-2002) - Correction Involving Use of Money or Property 
4.72.11.4.3.1.2 (06-14-2002) - Correction Involving Use of Money or Property by a Plan 
4.72.11.4.3.1.3 (06-14-2002) - Correction of Sales of Property by a Plan 
4.72.11.4.3.1.5 (06-14-2002) - Correction of Sale of Property to a Plan 
4.75.11.4.3.2 (08-01-2003) - Inadequate Records 
4.75.11.5.2.1 (08-01-2003) - Form 5464 Case Chronology Record 
4.75.11.6 (08-01-2003) - Examination Techniques 
4.75.16.10 (05-13-2003) - Processing Suspense Cases 
4.75.16.12.4 (05-13-2003) - Returns, Forms, and Other Documents Enclosed in the Case File 
4.75.17.6.2 (03-01-2003) - Suspense Procedures 
4.75.28.3 (03-01-2003) - Processing Discrepancy Adjustments 
4.76.8.3 (07-01-2003) - Private Schools Racial Nondiscrimination Policy 
4.76.8.5 (07-01-2003) - Private Schools Legal Decisions 
4.76.20.13.9 (04-01-2003) - Initial Document Requests 
4.76.20.15.6 (04-01-2003) - Initial Document Requests 
4.76.50.3.1 (01-01-2004) - Facts to be Determined 
4.76.50.8.3 (01-01-2004) - UBI Exception Under IRC 513(a) and Reg. 1.513-1(e)(1) 
4.81.1.5 (01-01-2003) - Case Selection 
4.81.1.10.1 (01-01-2003) - Case Upgrade 
4.81.1.32.1 (01-01-2003) - Agent Responsibility 
4.87.1.4.7 (01-01-2003) - Compliance Checks 
4.88.1.10.3 (01-01-2003) - Power of Attorney (POA) 
4.88.1.12.1 (01-01-2003) - Submission Processing Center 
4.90.4.4 (09-30-2002) - Case Processing Procedures 
4.90.5.6 (09-30-2002) - Sources of Casework 
4.90.5.6.2 (09-30-2002) - Form 941 Database (RICS) 
4.90.6.2 (09-30-2002) – Introduction 
4.90.12.7 (09-30-2002) - Procedures for Processing Suspense Cases 
4.90.13.15.1 (11-30-2003) - Assistance from the OPR Technical/Quality Review Staff (TQR) 
5.1.2.1.3 (01-22-2001) - Payment Documents 
5.1.10.7 (04-01-2003) - Timely Follow-ups 
5.1.11.6.1 (05-27-1999) - Preparing and Processing Referrals 
5.1.17.2 (12-30-2002) - Third-Party Contacts 
5.4.2.2 (05-31-2000) - Types of Area Office Adjustments 
5.4.2.21 (05-31-2000) - Management Responsibilities for the Personal Liability for Excise Tax Program 
5.6.1.2 (07-15-1998) - Types of Acceptable Securities 
5.8.11.2.1 (11-30-2001) - Economic Hardship 
5.10.1.3.2 (01-01-2003) - Alternative Methods of Collection 
5.10.1.3.3 (01-01-2003) - Equity Determination 
5.10.1.3.3.1 (01-01-2003) - Equity Determination - Expenses of Sale 
5.10.3.20 (01-01-2003) - Transfer of Custody to PALS 
5.10.5.1 (01-01-2003) – General 
5.11.7.1.3 (07-26-2002) - SITLP Coordinator 
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5.12.3.11 (06-12-2001) - Data for Defense of Suits 
5.14.1.4.3 (07-01-2002) Increases, Decreases, Varied Payment Amounts; Completing and Processing Installment 


Agreements 
5.14.2.1 (03-30-2002) - Collection Statute Expiration Date (CSED): Law, Policy and Procedures: Group Managers 


Approve F900 Waivers 
5.17.7.1.1 (09-20-2000) - Persons Subject to Trust Fund Recovery Penalty 
5.17.10.4.2 (10-31-2000) - Appointing a Chapter 11 Trustee 
5.17.12.4 (09-20-2000) - Work Plan 
5.19.1.4 (12-31-2003) - Analyze Taxpayer's Ability to Pay 
5.19.1.4.3.5 (12-31-2003) - Other Expenses 
5.19.1.8.1 (12-15-2002) - Consequences of Non-Compliance 
5.19.2.5 (03-01-2004) - Return Delinquency Research 
5.19.5.5.8 (06-28-2001) - Notification of Third Party Contact 
5.19.6.3 (08-30-2001) - ACS Support Research 
5.19.8.5 (10-01-2002) - Collection Appeal Rights Research 
5.19.9.2.1 (11-01-2003) - SITLP Coordinator 
5.19.9.5.2 (11-01-2003) - How AKPFD Works 
6.335.4.8.3 (10-30-2001) - Involuntary Cessation 
6.410.1.1.11 (10-01-2001) - Reasonable Accommodation 
6.410.1.3.4 (10-01-2001) - Course Development Project Agreements 
6.500.1.11.12.4 (07-01-2003) - Back Pay Computations 
6.711.1.11 (07-01-2002) - Job Actions Reporting Procedures 
6.771.1.4 (07-01-2002) – Definitions 
6.771.1.7 (07-01-2002) - Grievance Coverage 
6.771.1.18 (07-01-2002) - Grievance Files 
6.771.1.18.1 (07-01-2002) - Contents of the Grievance File 
7.11.1.6.1 (09-01-2002) - Extent of Analysis 
7.25.3.18.1 (02-23-1999) - Political Activities 
7.25.4.2.1 (02-09-1999) - Published Precedents 
7.25.7.1 (02-23-1999) – Overview 
7.25.9.8.1 (02-09-1999) - Taxable Benefits 
7.27.5.8.6 (02-23-1999) - Convention and Trade Show Activity 
7.27.5.8.7 (02-23-1999) - Public Entertainment Activities 
7.27.7.6 (04-30-1998) - Direct Use 
7.27.15.4.1.1 (04-26-1999) - Sale or Exchange 
7.27.15.7.2 (04-26-1999) – Correction 
7.27.16.4.4.2 (04-01-1999) - Valuation of Real Property Interests 
7.27.16.6.8.1 (04-01-1999) - Suitability Test 
7.27.19.4.1 (02-22-1999) - Influencing the Outcome of a Specific Election 
7.27.19.5.1 (02-22-1999) - IRC 4945(d)(3) Grants Defined 
7.27.19.5.7.3 (02-22-1999) - Selection Criteria 
8.1.1.2 (02-01-2003) - Appeals' Functional Authority and Jurisdiction 
8.1.1.3.3 (02-01-2003) - Testimony by Appeals Officers or Settlement Officers in IRS Tax Case 
8.1.1.6.2 (02-01-2003) - What are not third party contacts? 
8.2.1.7.7 (11-30-2001) - Remittance Processing 
8.4.1.2.4 (06-01-2002) - Preparation of Settlement Documents 
8.7.2.3.1 (05-27-2004) - Revenue Officer/ACS Procedures under Collection Due Process Appeals 
8.20.8.1 (01-31-2002) - Appeals Office Files 
9.1.3.4.16 (08-11-2003) - Section 1960 Prohibition of Unlicensed Money Transmitting Businesses 
9.2.1.13 (03-31-2004) - Instructor Assignments 
9.4.2.5.5.2 (12-20-2001) - Responsibility of Special Agents When Dealing With a Confidential 


Informant/Cooperating Witness/Cooperating Defendant 
9.4.2.5.6.1 (12-20-2001) - General Information 
9.4.2.5.10.4 (12-20-2001) - Required Justice Reports When Using Title V Witnesses In Investigations 
9.4.4.2.18 (12-16-1998) - Federal Aviation Administration (FAA) 
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9.4.10.4.2 (03-26-2002) - Factors To Consider 
9.4.11.7.4 (12-20-2001) - Services Provided by a Tax Fraud Investigative Assistant 
9.4.11.8.4 (12-20-2001) - Services Provided by a Compliance Support Assistant 
9.5.5.1.4 (07-29-2002) - 18 USC §1960 Prohibition of Illegal Money Transmitting Business 
9.5.5.1.8 (07-29-2002) - Title 31 Definitions (31 CFR §103.11) 
9.5.5.1.9.3 (07-29-2002) - Currency Transaction Report by Casinos (Form 8362) 
9.5.5.1.18 (07-29-2002) - Definitions of Terms Used in Section 6050I (Defined by the IRS Regulations) 
9.5.6.1.1 (07-29-1998) - Definition of Organized Crime 
9.7.6.10.3 (06-11-2002) - Post and Walk 
9.7.6.10.5 (06-11-2002) - Initial Services upon Transfer of Real Property to the Seized Property Contractor 
9.7.6.12 (06-11-2002) – Maintenance 
9.7.7.4.5 (11-21-2001) - Criteria For Mitigation 
9.7.8.18.2 (12-03-2002) - Limitations on the Mandatory Spending Authority 
9.8.1.7.1.2 (01-29-2002) – Responsibilities 
9.10.1.3 (09-16-2003) – DEFINITIONS 
9.11.3.2.2 (09-20-1998) - Investigative Accessories and Supplies 
9.11.4.8.3 (10-30-2001) - Involuntary Cessation 
11.2.1.1.1 (05-15-2002) - Privacy Legislation and Guidance 
11.3.2.4.3 (02-28-2003) – Corporations 
11.3.2.4.11 (12-31-2001) - Deceased Individuals 
11.3.9.7 (12-31-2001) - Letters or Documents Issued by the Service 
11.3.10.2 (12-31-2001) - Explanation of Terms 
11.3.10.3 (12-31-2001) - Documents That May Be Inspected 
11.3.14.9 (12-31-2001) - Privacy Act Orientation and Training 
11.3.15.3 (04-30-2003) - Explanation of Terms 
11.3.23.11 (12-31-2001) - Information Available to GAO in Connection with Tax Reviews 
11.3.23.12 (12-31-2001) - Information Available to GAO in Connection with Nontax Reviews 
11.3.28.3 (03-31-2003) - Disclosure of Returns and Return Information Pursuant to IRC 6103(i)(1), IRC 6103(i)(2) 


and IRC 6103(i)(5) 
11.3.32.6.1 (05-31-2003) - Content of Implementing Agreements 
11.3.35.3 (08-01-2003) – Definitions 
11.3.35.6 (08-01-2003) - Procedures in IRS Matter Cases 
11.3.35.8 (08-01-2003) - Responsibilities of Service Personnel 
11.3.35.10 (08-01-2003) - Recommending and Preparing Testimony and Production Authorizations 
11.3.36.7.1 (05-06-2003) - Content of Safeguard Activity Report 
11.3.36.9.2 (05-06-2003) - Need and Use Reviews 
11.3.38.6 (05-14-2003) - Referral of Unauthorized Disclosure and/or Inspection 
11.3.38.6.1 (05-12-2003) - Report of Inadvertent Improper Disclosures 
11.55.1.3.1 (04-01-2004) - Page Steward 
13.1.7.3.8 (10-01-2001) - Contacts Meeting Criteria 
13.1.7.4.3 (08-21-2000) - Exceptions to Transfers 
13.1.7.5.2.2 (10-01-2001) - Hardship Validation (Step 2) 
13.1.7.10.3.16 (10-01-2001) - Lost/Stolen Refund Checks 
20.1.1.3.1.2.3 (08-20-1998) – Forgetfulness 
20.1.1.3.1.2.4 (08-20-1998) - Death, Serious Illness, or Unavoidable Absence 
20.1.1.3.1.2.5 (08-20-1998) - Unable to Obtain Records 
20.1.1.3.2.3 (08-20-1998) - Undue Hardship 
20.1.1.3.2.4 (08-20-1998) – Advice 
20.1.4.12.1 (07-15-1998) - Manual Adjustments 
20.1.6.4.11 (07-08-1999) - Coordination with other Penalties 
20.1.6.6.3.3 (07-08-1999) - Evidence Supporting the Government's Burden of Proof 
20.1.7.9.1 (08-20-1998) - Reasonable Cause 
21.1.1.6 (10-01-2003) - Customer Service Representative (CSR) Duties 
21.2.2.4.4.5 (10-01-2000) - TRDB Summary Screens 
21.2.5.3 (10-01-2002) - Miscellaneous Forms Research 
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35 
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37 
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21.3.5.3 (10-01-2003) - Referral Research 
21.3.7.11 (10-01-2003) - Specific Use Authorizations 
21.3.7.12 (10-01-2003) - Civil Penalty Authorizations 
21.6.2.4.2.1 (10-01-2003) - Telephone Inquiries (Toll Free) 
21.10.1.3 (10-01-2003) - Quality Review Research Tools and Procedures 
22.21.1.2.5.3 (09-01-2003) - Area (Local) Coordination 
22.21.1.3.4.21 (09-01-2003) - Form 8027 Requirements 
22.22.16.1 (01-01-2004) - SB/SE Website 
22.30.1.2.1.7 (10-01-2003) - Single Entry Time Reporting (SETR) 
22.30.1.2.8.2.1 (10-01-2003) - Convention Request Form Instructions 
22.30.1.2.15.1.1.2 (10-01-2003) - Number of Sites 
22.30.1.2.15.1.4 (10-01-2003) – Outreach 
22.30.1.2.15.1.4.1 (10-01-2003) - Taxpayer Contacts 
22.30.1.2.15.4.6 (10-01-2003) - Program Activity (Items 07 - 22) 
22.30.1.2.15.4.9 (10-01-2003) - Number of Sites/Sessions 
22.30.1.4.5 (10-01-2003) - Planning, Recruitment and Retention of Volunteers 
22.30.1.5.9 (10-01-2003) - Administrative Requirements 
22.30.1.6 (10-01-2003) - Outreach Program Overview 
22.30.1.10.13 (10-01-2003) - Free Tax Preparation Site Information 
22.30.1.12.3.1 (10-01-2003) - Tax Education Seminars 
25.1.3.2 (01-01-2003) - Preparation of Form 2797 
25.1.7.4 (01-01-2003) - Development of Fraud 
25.1.8.4 (01-01-2003) - Fraudulent Offers In Compromise 
25.5.2.4.1.2 (04-30-1999) - Corporate Records 
25.5.2.4.1.3 (04-30-1999) - Individual Records 
25.5.2.4.1.4 (04-30-1999) - Third Party Records 
25.5.2.4.1.5 (04-30-1999) - Other Records 
25.6.1.4.5 (10-01-2001) - Necessity Of Managerial Review 
25.6.18.2.2 (10-01-2002) - CSED Research for Installment Agreement Extensions 
25.6.18.3.2 (10-01-2002) - Conditions Which Suspend the CSED 
25.8.1.2 (01-01-2004) – Revisions 
25.8.1.3 (01-01-2004) - Approval Authority for Reorganization 


25.15.3.4.1.2 (09-01-2003) – Item 
25.15.3.8.3.1 (09-01-2003) - Divorced or Separated 
25.15.3.8.3.3 (09-01-2003) - Economic Hardship 
25.15.3.8.4.1 (09-01-2003) - Tier II Factors Weighing in Favor of Relief 
25.15.3.8.4.2 (09-01-2003) - Tier II Factors Weighing Against Relief 
25.15.7.10.12.6 (09-01-2003) - Tax Equity Fiscal Responsibility Act (TEFRA) 
25.15.7.10.14 (09-01-2003) - Exceptions to Innocent Spouse Provisions 
25.16.5.13 (06-01-2003) - Compliance Field Operations - Collection Procedures 
25.17.2.9 (07-01-2002) - The Effect of Bankruptcy on Collection 
25.17.3.4 (07-01-2002) - Automatic Stay 
25.17.3.11 (07-01-2002) - Courtesy Investigations - Insolvency-Initiated 
25.17.6.8 (07-01-2002) - Unassessed Claims 
30.3.1.2.1.2 (06-18-1996) - Deputy Chief Counsel 
30.3.1.2.3.3 (09-29-1997) - Assistant Chief Counsel (Disclosure Litigation) 
30.4.2.9.5.1 (03-29-1995) - Responsibility for Establishing and Maintaining EPFs 
30.4.5.6.3 (06-18-1996) – Testing 
30.4.7.3.3 (01-16-1998) - Committee Operations and Functions 
30.4.8.3.14 (03-2194) - Actions Included 
30.4.8.7.1 (04-15-1999) - Matters to be Referred to the Deputy Chief Counsel for Referral to the Treasury 


Inspector General for Tax Administration 
30.4.8.7.2 (04-15-1999) - Matters to be Referred to the Deputy Chief Counsel for Consideration 
30.4.8.7.4 (04-15-1999) - Matters Which May Be Handled Under Local Procedures 
31.1.1.1 (04-18-1997) - Authority of Chief Counsel's Office 
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31.3.2.1 (12-11-1989) - Exceptions Generally 
31.4.4.13 (12-09-1997) - Gasoline Excise Tax 
31.8.3.2 (06-29-1994) – Seizures 
34.6.1.3 (06-11-1999) - General Litigation Division Prereview 
34.12.3.7.1 (06-22-1999) - Requests Referred Directly to the United States Attorney 
35.4.16.13 (07-14-1992) - Attorney Fees: Processing Issues Under the Equal Access to Justice Act (Pub. L. No. 


96-481) 
35.8.12.7.1 (12-13-1999) - Field Responsibilities with Respect to Obtaining and Disseminating Chief Counsel 


Advice 
35.13.2.1 (01-24-1996) - Responsibilities and Functions (Department of Justice, National Office, Field Offices) 
35.13.10.3 (07-11-1991) - Assessment in Appealed Cases 
42.2.2.1 (06-15-1988) - Formal Document Request 
42.10.9.1 (11-15-1996) - Coordination with Ongoing Litigation 
42.10.10.1 (11-15-1996) - Application of APA Methodology to Prior Years 


It is obvious that the Internal Revenue Manual (IRM) recognizes the difference between: 


1. “includes” and “include but not limited to” 
2. “including” and “including but not limited to” 


4.10 Techniques for Malicious Abuse of the rules of Statutory Construction by Misbehaving Public Servants 18 


19 
20 
21 
22 


23 


24 
25 


The most famous type of abuse of the rules of statutory construction occurs in the context of terms used within the Internal 
Revenue Code that are used to define and limit the jurisdiction of the Internal Revenue Code.  The only purpose for such 
abuse is to extend federal jurisdiction beyond the clear limits imposed by the code itself in order to enlarge federal 
revenues. 


"The love of money is the root of all evil."  [1 Tim. 6:10] 


The definitions within the Internal Revenue Code which are most frequently abused in this way are the following, all of 
which incorporate the word “includes” into their definitions: 


1. “employee”: 26 U.S.C. §3401(c ) 26 
2. “gross income”: 26 U.S.C. §872 27 
3. “person”:  26 U.S.C. §7701(a)(1), 26 U.S.C. §7343, 26 U.S.C. §6671(b) 28 
4. “State”: 26 U.S.C. §7701(a)(10) 29 
5. “trade or business”:  26 U.S.C. §7701(a)(26) 30 
6. “United States”:  26 U.S.C. §7701(a)(9) 31 


32 
33 
34 
35 
36 
37 


38 
39 
40 


Tyrants in government will frequently point to the above words, when used by an American, and point out that the 
definitions of the terms use the word “includes”.  They will then cite the definition of “includes” found in 26 U.S.C. 
§7701(c ) and try to “enlarge” or expand the definition using some arbitrary criteria that financially benefits them, and in 
clear violation of the uses for that context of the word described in the previous section.  They will attempt to imply that 
I.R.C. 7701(c ) gives them carte blanche authority to include whatever they subjectively want to add into the definition of 
the term being controverted.  This approach obviously: 


1. Violates the whole purpose behind why law exists to begin with, explained earlier , which is to define and limit 
government power so as to protect the citizen from abuse by his government. 


2. Gives arbitrary authority to a single individual to determine what the law “includes” and what it does not. 


"When we consider the nature and the theory of our institutions of government, the principles on which they 41 
are supposed to rest, and review the history of their development, we are constrained to conclude that they do 42 
not mean to leave room for the play and action of purely personal and arbitrary power.  Sovereignty itself is, 43 
of course, not subject to law, for it is the author and source of law; but in our system, while sovereign powers 44 


are delegated to the agencies of government, sovereignty itself remains with the 45 


people, by whom and for whom all government exists and 46 
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acts. And the law is the definition and limitation of power. It is, 
indeed, quite true that there must always be lodged somewhere, and in some person or body, the authority of 
final decision; and in many cases of mere administration, the responsibility is purely political, no appeal lying 
except to the ultimate tribunal of the public judgment, exercised either in the pressure of opinion, or by means 
of the suffrage. But the fundamental rights to life, liberty, and the pursuit of happiness, considered as individual 
possessions, are secured by those maxims of constitutional law which are the monuments showing the victorious 
progress of the race in securing to men the blessings of civilization under the reign of just and equal laws, so 
that, in the famous language of the Massachusetts bill of rights, the government of the commonwealth 'may be a 
government of laws and not of men.' 


1 
2 
3 
4 
5 
6 
7 
8 


For the very idea that one man may be compelled to hold his life, or the 9 
means of living, or any material right essential to the enjoyment of life, at the mere will of another, seems to 10 
be intolerable in any country where freedom prevails, as being the essence of slavery itself."  11 
[Yick Wo v. Hopkins, 118 U.S. 356 (1886)] 12 


13 
14 
15 
16 
17 


3. Creates a society of men and not law, in violation of Marbury v. Madison cited earlier. 
4. Is a recipe for tyranny and oppression. 
5. Creates slavery and involuntary servitude of citizens toward their government, in violation of the Thirteenth 


Amendment. 
6. Creates a “dulocracy”, where our public servants unjustly domineer over their sovereign citizen masters: 


“Dulocracy.  A government where servants and slaves have so much license and privilege that they domineer.”   18 
19 


20 
21 


22 
23 
24 
25 


26 
27 
28 
29 
30 
31 
32 


[Black’s Law Dictionary, Sixth Edition,, p. 501] 


7. Compels “presumption” and therefore violates due process of law. 
8. Injures the Constitutional rights of the interested party. 


The only way to eliminate the above types of abuses in the interpretation of law and to oppose such an abuse of authority 
by a public servant is to demand that the misbehaving “servant” produce a definition of the word somewhere within the 
code that clearly establishes the thing which he is attempting to “include”.  If it isn’t shown in an enacted positive law, then 
it violates the exclusio rule and due process:  To wit: 


“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one 
thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 
170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons 
or things are specified in a law, contract, or will, an intention to exclude all others from its operation may be 
inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects 
of a certain provision, other exceptions or effects are excluded.”  
[Black’s Law Dictionary, Sixth Edition, page 581] 


4.11 Summary:  Precise Meaning of “includes” 33 


34 
35 
36 
37 
38 
39 


This section shall attempt a concise, complete, and more useful definition of the word “includes” which removes the 
controversies over the use of the word so commonly found throughout the freedom community.  In doing so, we started 
with the definition from Black’s Law Dictionary, Sixth Edition, and expanded upon it as little as possible so that the clear 
meaning can clearly and unambiguously be understood.  The intention of doing so is to prevent false presumption and 
abuses of due process by those with a political or financial agenda who work in the tax profession or for the government.  
The added language is shown underlined in order to emphasize what we added to the definition in order to make it clearer: 


“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, attain, shut 
up, contain, inclose, comprise, comprehend, embrace, involve. Term may, according to context, express an 
enlargement and have the meaning of and or in addition to, or merely specify a particular thing already 
included within general words theretofore used. “Including” within statute is interpreted as a word of 
enlargement or of illustrative application as well as a word of limitation. Premier Products Co. v. Cameron, 
240 Or. 123, 400 P.2d 227, 228.”  


40 
41 
42 
43 
44 


When ‘Includes” is used as a term, of “enlargement” or “expansion”, it is 45 
only in the context of a definition which is spread across multiple sections of a title or code and which relate to 46 
each other, each of which usually use the phrase “in addition to”.  If the definition of a word within a Title of a 47 
code is only found in one place, it is always used only as a term of limitation and is equivalent to “is limited 48 
to”.  When “includes” it is used in the context of a definition, it may safely be concluded that the purpose of 49 
providing the definition was to supersede, and not extend, the commonly understood meaning of the term.  50 
Stenberg v. Carhart, 530 U.S. 914 (2000) (“When a statute includes an explicit definition, we must follow that 51 
definition, even if it varies from that term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 
(1987)”


52 
 Any other method or construction or interpretation of a statute compels a statutory presumption and 53 


therefore violates due process of law.  United States v. Gainly, 380 U.S. 63 (1965)  All presumption which 54 
prejudices constitutionally guaranteed rights is impermissible in any court of law.  Vlandis v. Kline (1973) 412 55 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=118&invol=356

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=530&page=914

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=380&page=63#tt4

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=412&page=441
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U.S. 441, 449, 93 S.Ct 2230, 2235; Cleveland Bd. of Ed. v. LaFleur (1974) 414 US 632, 639-640, 94 S.Ct. 1208, 1 
1215” 2 


3 [Black’s Law Dictionary, Sixth Edition, p. 763] 


5 Methods for opposing bogus government defenses of the abuse of the word “includes” 4 


5 
6 
7 
8 
9 


10 


The following subsections will document some of the more prevalent methods for opposing false and fraudulent 
government abuses of the word “includes” to unlawfully expand federal jurisdiction and thereby destroy the separation of 
powers doctrine that is the foundation of our liberties.  The goal of all of the approaches documented is to remove 
presumption from the legal process and require that every source of reasonable belief derives from admissible evidence and 
not presumption.  If you would like to know more about how presumption is abused to perpetuate misapplication of and 
violation of the law, see: 


Presumption:  Chief Weapon for Unlawfully Enlarging Federal Jurisdiction, Form #05.017 
http://sedm.org/Forms/FormIndex.htm


5.1 Not a “definition” 11 


12 
13 


One effective technique for opposing the abuse of the word “includes” to “stretch” definitions within the Internal Revenue 
Code involves the definition of the word “Definition” found in Black’s Law Dictionary: 


definition.    A description of a thing by its properties; an explanation of the meaning of a word or term.  The 14 
process of stating the exact  meaning of a word by means of other words.  Such a description of the thing 15 
defined, including all essential elements and excluding all nonessential, as to distinguish it from all other 
things and classes." 


16 
17 
18 


19 
20 


[Black's Law Dictionary, Sixth Edition, page 423] 


All of the terms defined in the Internal Revenue Code are identified as “Definitions”.  For instance, 26 U.S.C. §7701, the 
definitions section of the Internal Revenue Code, begins with the following: 


TITLE 26 > Subtitle F > CHAPTER 79 > § 7701 21 
22 


23 
24 
25 


26 
27 
28 
29 
30 
31 
32 


33 
34 


§ 7701. Definitions 


Therefore, the words described there are “definitions” of each word.  A definition must describe EVERYTHING that is 
included or it is simply not a definition.  This is confirmed by the Rules of Statutory Construction and Interpretation, which 
state: 


“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one 
thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 
170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons 
or things are specified in a law, contract, or will, an intention to exclude all others from its operation may be 
inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects 
of a certain provision, other exceptions or effects are excluded.”  
[Black’s Law Dictionary, Sixth Edition, p. 581] 


The purpose of providing a definition is to REPLACE, not ENLARGE the ordinary meaning of a term used in everyday 
English: 


"When a statute includes an explicit definition, we must follow that definition, even if it varies from that 35 
term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 (1987) ("It is axiomatic that the statutory 
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.S. at 392-393, n. 
10 ("As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'"); 
Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of N.J., 294 U.S. 
87, 95-96 (1935) (Cardozo, J.); see also 2A N. Singer, Sutherland on Statutes and Statutory Construction § 
47.07, p. 152, and n. 10 (5th ed. 1992) (collecting cases). That is to say, the statute, read "as a whole," post at 
998 [530 U.S. 943] (THOMAS, J., dissenting), leads the reader to a definition. That definition does not include 
the Attorney General's restriction -- "the child up to the head." Its words, "substantial portion," indicate the 
contrary."  [


36 
37 
38 
39 
40 
41 
42 
43 


Stenberg v. Carhart, 530 U.S. 914 (2000)]44 


5.2 The “Reasonable Notice” approach 45 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=412&page=441

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=414&page=632

http://sedm.org/Forms/FormIndex.htm

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_79.html

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=530&page=914
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One of the chief purposes of all law is to give what is called “reasonable notice” to all the parties affected by it of the 
specific conduct that is either required or prohibited of them.  This was described by the U.S. Supreme Court and lower 
courts as follows: 


"Law fails to meet requirements of due process clause if it is so vague and standardless that it leaves public 
uncertain as to conduct it prohibits or leaves judges and jurors free to decide, without any legally fixed 
standards, what is prohibited and what is not in each particular case."   
[Giaccio v. State of Pennsylvania, 382 U.S. 399; 86 S.Ct. 518 (1966)] 7 


8 
9 


10 
11 


"The essential purpose of the "void for vagueness doctrine" with respect to interpretation of a criminal statute, 
is to warn individuals of the criminal consequences of their conduct. ...  Criminal statutes which fail to give 
due notice that an act has been made criminal before it is done are unconstitutional deprivations of due process 
of law." 
[U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952)] 12 


13 
14 
15 
16 
17 
18 
19 
20 


"It is a basic principle of due process that an enactment [435 U.S. 982 , 986]   is void for vagueness if its 
prohibitions are not clearly defined. Vague laws offend several important values. First, because we assume that 
man is free to steer between lawful and unlawful conduct, we insist that laws give the person of ordinary 
intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly. Vague laws 
may trap the innocent by not providing fair warning. Second, if arbitrary and discriminatory enforcement is to 
be prevented, laws must provide explicit standards for those who apply them. A vague law impermissibly 
delegates basic policy matters to policemen, judges, and juries for resolution on an ad hoc and subjective basis, 
with the attendant dangers of arbitrary and discriminatory application." (Footnotes omitted.)  
[Grayned v. City of Rockford, 408 U.S. 104, 108 (1972):] 21 


22 
23 


24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 


When a government employee introduces something to be included within a definition that does not specifically appear as 
either a thing or within class of things specifically pointed out in the law itself, then all we have to do is: 


1. Ask them where that thing they wish to include is mentioned in the law.  Tell them you are a reasonable person who 
reads the law and who has not found any evidence within the law upon which to base a belief that the thing that they 
wish to “include” is specifically included within a definition found in the Internal Revenue Code itself.  Tell them that 
you as a Christian are prohibited from making “presumptions” by the Bible in Numbers 15:30 and that your beliefs can 
therefore only be based upon what is actually written in the law itself, which is the only legally admissible evidence of 
a liability.  


2. Tell them that unless they can point to a statute somewhere that includes what they want to include, then they are 
depriving you of “reasonable notice” of the conduct that is expected of you and thereby operating in presumptuously 
and in “bad faith”. 


3. Quote the U.S. Supreme Court, which said that failure to satisfy the requirement for “reasonable notice” deprives the 
government of a judicially enforceable remedy for whatever conduct they expect from you: 


“It never has been doubted by this court, or any other, so far as we know, that notice and hearing are 35 
preliminary steps essential to the passing of an enforceable judgment,” 36 
[Powell v. Alabama, 287 U.S. 45 (1932)] 37 


38 
39 
40 


41 


"Waivers of constitutional rights not only must be voluntary but must be knowing, intelligent acts done with 
sufficient awareness [reasonable notice] of the relevant circumstances and likely consequences."  
[Brady v. U.S., 397 U.S. 742, at 749, 90 S.Ct. 1463 at 1i469 (1970)] 


“It is sufficient to say that there are certain immutable principles of justice which inhere in the very idea of free 
government which no member of the Union may disregard, as that no man shall be condemned in his person 42 
or property without due notice and an opportunity of being heard in his own defense.” 43 
[Holden v. Hardy, 169 U.S. 366 (1898)] 44 


45 
46 


If you would like to know more about this interesting subject, you can find an exhaustive analysis in the following free 
memorandum of law: 


Requirement for Reasonable Notice, Form #05.022 
http://sedm.org/Forms/FormIndex.htm


5.3 The “Academic Approach” 47 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=382&page=399

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.003.pdf

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=408&invol=104#108

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=287&page=45

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=169&page=366

http://sedm.org/Forms/FormIndex.htm
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1 
2 
3 
4 
5 
6 


7 
8 
9 


The prior two approaches for fighting the “includes” argument are simple and elegant and point to the fraud, which is the 
making of false or unsubstantiated “presumptions” that are not substantiated by any kind of admissible evidence.  We 
emphasize that any presumption you make that cannot be substantiated by admissible evidence constitutes the equivalent of 
“religious faith”, and that the First Amendment prohibits the government from establishing or disestablishing a religion.  
This is why all conclusive presumptions which adversely affect constitutional rights are unconstitutional and impermissible 
in any legal proceeding: 


(1) [8:4993] Conclusive presumptions affecting protected interests:  A conclusive presumption may be 
defeated where its application would impair a party's constitutionally-protected liberty or property interests.  In 
such cases, conclusive presumptions have been held to violate a party's due process and equal protection 
rights.  [Vlandis v. Kline (1973) 412 U.S. 441, 449, 93 S.Ct 2230, 2235; Cleveland Bed. of Ed. v. LaFleur 
(1974) 


10 
414 US 632, 639-640, 94 S.Ct. 1208, 1215-presumption under Illinois law that unmarried fathers are 


unfit violates process] 
11 
12 


[Rutter Group Practice Guide-Federal Civil Trials and Evidence, paragraph 8:4993, page 8K-34]13 


14 
15 
16 
17 


18 
19 


The techniques in previous sections are therefore reserved for clerks and employees who don’t read the law because they 
are simple and uninformed.  However, you may encounter more informed opponents such as IRS or DOJ attorneys who are 
more educated about the law.  For them, the “Academic Approach” is best.  The Academic Approach involves asking them 
a series of detailed legal questions, hopefully in the context of legal discovery such as a deposition or interrogatory or 
request for admission.  We have crafted detailed legal questions you can use that are found starting in section  7 and 
following of this document. 


6 Rebutted Propaganda Relating to abuse of word “includes” 20 


6.1 Congressional Research Service Report 97-59A: Frequently Asked Questions Concerning the Federal Income 21 
Tax 22 


23 
24 


The Congressional Research Service Report 97-59A is often cited especially by Congressmen as a means to justify the 
illegal and presumptuous operations of the IRS.  You can find a rebutted version of this report at: 


http://famguardian1.org/PublishedAuthors/Govt/CRS/CRS-97-59A-rebuts.pdf25 


26 Starting on the next page, you can find item 20 of that report entitled “What is Meant by the Term ‘Includes’”. 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=412&page=441

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=414&page=632

http://famguardian.org/TaxFreedom/CitesByTopic/Presumption-RPG-Federal.pdf

http://famguardian1.org/PublishedAuthors/Govt/CRS/CRS-97-59A-rebuts.pdf
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20  What is Meant by the Term “Includes”? 1 


2 
3 
4 


5 
6 
7 
8 
9 


10 
11 
12 


13 
14 


The use of the term "includes" in IRC definitions has given rise to at least two questions concerning the application of the 
tax code. Does the "State" include the fifty states? Does "employee" include anyone who does not work for the Government 
or is an officer of a corporation? 


The IRC defines "State" to include the District of Columbia.19  There are those who argue that this means that the term 
"State" only includes the District of Columbia and not the fifty States of the Union. The IRC defines "employee" to include 
officers, employees or elected officials of the United States, a State, or any political subdivision thereof, or the District of 
Columbia or an officer of a corporation.20  There are those who argue that this means that only those in one of these 
categories are "employees" for purposes of the income tax. 


Each of these arguments displays a basic misunderstanding of the meaning of the term "includes." The term "includes" is 
inclusive not exclusive. The IRC provides that the terms "includes" and "including" when used in a definition shall not be 
deemed to exclude other things otherwise within the meaning of the term defined.21


The courts have not given any credence to arguments that "includes" implicitly excludes. They have been consistently 
found to be without merit and frivolous.22


First of all, you will note that ALL of the cases cited are federal circuit court cases, and NOT supreme Court cases.  You 
will probably never see a U.S. supreme Court opinion on this, because it would destroy the income tax system and expose 
the fraud perpetuated on us all those years since the passage of the 16th Amendment in 1913.  It would be political suicide 
for every Chief Justice that ruled unfavorably against the government on it.  The supreme Court is primarily a political 
court and they are much too smart to get tangled up in this scandalous mess.  Consequently, it will undoubtedly deny any 
and every writ of certiorari (appeal) brought before it that deals with this issue.  This reinforces our contention that there is 
a “judicial conspiracy to protect the income tax” and that it exists primarily at the circuit court level.  The reason Subtitle A 
federal (excise) income taxes can be illegally imposed on American citizens is because of the denial of due process 
maintained both by the IRS and the federal courts.   
The word “includes” is used in several places in the Internal Revenue Code, but it is found most often in the definitions of 
key words that circumscribe the jurisdiction of the Internal Revenue Code as follows: 


• Definition of the term “State” found in 26 U.S.C. §7701(a)(10) and 4 U.S.C. §110 
• Definition of the term “United States” found in 26 U.S.C. §7701(a)(9) 
• Definition of the term “employee” found in 26 U.S.C. §3401(c ) and 26 CFR §31.3401(c )-1 Employee 
• Definition of the term “person” found in 26 CFR 301.6671-1 (which governs who is liable for penalties under 


Internal Revenue Code) 


You must first realize that this flagrant abuse of our language and of the meaning of the word “includes” is part of an 
obfuscation approach designed by Congress and the IRS to illegally expand the jurisdiction of the federal government to 
assess I.R.C. Subtitle A income taxes beyond their clear constitutional limits and beyond federal property or territories and 
into the 50 sovereign states.  It violates common sense, and every other use of the word “includes” in the English language 
we ever learned throughout our lifetime.  It also violates the government’s own definition of the word “includes” published 
in the Federal Register, : 


Treasury Definition 3980, Vol. 29, January-December, 1927, pgs. 64 and 65 defines the words includes 
and including as:  
 
“(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; confine…But granting that the 
word ‘including’ is a term of enlargement, it is clear that it only performs that office by introducing the 
specific elements constituting the enlargement.  It thus, and thus only, enlarges the otherwise more limited, 


                                                           
19 IRC § 7701(a)(10). 
20 IRC § 3401(c). 
21 IRC § 7701(c). 
22 See, U.S. v. Rice, 659 F.2d 524,528 (5th Cir, 1981), U.S. v. Latham, 754 F.2d 813, 815 (1st Cir. 1986), U.S. v. Ward, 833 F.2d 1538 (11th Cir. 
1987), and U.S. v. Steiner, 963 F.2d 381 (9th Cir. 1992). 



http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/4/110.html

http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/26/3401.html

http://squid.law.cornell.edu/cgi-bin/get-cfr.cgi?TITLE=26&PART=31&SECTION=3401(c)-1&TYPE=TEXT

http://squid.law.cornell.edu/cgi-bin/get-cfr.cgi?TITLE=26&PART=301&SECTION=6671-1&TYPE=TEXT
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preceding general language…The word ‘including’ is obviously used in the sense of its synonyms, 
comprising; comprehending; embracing.” 


The IRS definition of the word includes also violates several court rulings.  Below is just one example: 


“Includes is a word of limitation.  Where a general term in Statute is followed by the word, ‘including’ the 
primary import of the specific words following the quoted words is to indicate restriction rather than 
enlargement.  Powers ex re. Covon v. Charron R.I., 135 A. 2nd 829, 832  
[Definitions-Words and Phrases pages 156-156, Words and Phrases under ‘limitations’.”] 


As you may know, Black's Law Dictionary is the Bible of legal definitions. Let’s see what it says about the definition of “includes”: 
“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, attain, shut up, 
contain, inclose, comprise, comprehend, embrace, involve. Term may, according to context, express an enlargement and 
have the meaning of and or in addition to, or merely specify a particular thing already included within general words 
theretofore used. “Including” within statute is interpreted as a word of enlargement or of illustrative application as well as a 
word of limitation. Premier Products Co. v. Cameron, 240 Or. 123, 400 P.2d 227, 228.”  


In other words, according to Black’s, when INCLUDE is used it expands to take in all of the items stipulated or listed, but is then 
limited to them. 
Such an obfuscating approach by the Congress and the IRS is a clear assault on our liberty, as it undermines our very 
language and our means of comprehending precisely and exclusively not only what the law requires of us, but what it 
doesn’t require.  Here is what Confucius said about this kind of conspiracy: 
“When words lose their meaning, people will lose their liberty.”  Confucius, circa 500 B.C. 
Such an approach also amounts to a clear violation of due process under the Fourth and Sixth Amendment , in that it causes 
the law to not specifically define what is or is not required of the citizen: 
 


"A statute which either forbids or requires the doing of an act in terms so vague that men and women of 
common intelligence must necessarily guess at its meaning and differ as to its application, violates the first 
essential of due process of law."  
[Connally vs. General Construction Co., 269 U.S. 385 (1926)] 


The above finding gives rise to a doctrine known as the “void for vagueness doctrine”,  that was advocated by the U.S. supreme 
Court.  This doctrine is deeply rooted in our right to due process (under the Fifth Amendment) and our right to know the nature 
and cause of any criminal accusation (under the Sixth Amendment).  The latter right goes far beyond the contents of any criminal 
indictment.  The right to know the nature and cause of any accusation starts with the statute which a defendant is accused of 
violating.  A statute must be sufficiently specific and unambiguous in all its terms, in order to define and give adequate notice of the 
kind of conduct which it forbids. 


“The essential purpose of the "void for vagueness doctrine" with respect to interpretation of a criminal 
statute, is to warn individuals of the criminal consequences of their conduct. ...  Criminal statutes which 
fail to give due notice that an act has been made criminal before it is done are unconstitutional 
deprivations of due process of law.” 
[U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952), emphasis added] 


If it fails to indicate with reasonable certainty just what conduct the legislature prohibits, a statute is necessarily void for uncertainty, 
or "void for vagueness" as the doctrine is called.  In the De Cadena case, the U.S. District Court listed a number of excellent 
authorities for the origin of this doctrine (see Lanzetta v. New Jersey, 306 U.S. 451) and for the development of the doctrine (see Screws v. 
United States, 325 U.S. 91, Williams v. United States, 341 U.S. 97, and Jordan v. De George, 341 U.S. 223).  Any prosecution which is 
based upon a vague statute or a vague (or expansive) definition must fail, together with the statute itself.  A vague criminal statute is 
unconstitutional for violating the 5th and 6th Amendments.   


The abuse of the word “includes” or its expansive use also violates the rules of statutory construction, which are founded on the 
Fourth Amendment right of due process of law: 


"In view of other settled rules of statutory construction, which teach that a law is presumed, in the absence 
of clear expression to the contrary, to operate prospectively; that, if doubt exists as to the construction of 
a taxing statute, the doubt should be resolved in favor of the taxpayer..."  



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=269&page=385

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=325&page=91

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=325&page=91

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=341&page=97

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=341&page=223
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[Hassett v. Welch., 303 US 303, pp. 314 - 315, 82 L Ed 858. (1938) (emphasis added)] 
 
This fact only underscores our duty to refrain from reading a phrase into the statute when Congress has 
left it out. " '[W]here Congress includes particular language in one section of a statute but omits it in 
another ..., it is generally presumed that Congress acts intentionally and purposely in the disparate 
inclusion or exclusion.' " Russello v United States, 464 US 16, 23, 78 L Ed 2d 17, 104 S Ct 296 (1983) 
(citation omitted).  
[Keene Corp. v United States,508 US 200, 124 L Ed 2d 118, 113 S Ct 1993. (emphasis added)] 


If the act doesn’t specifically identify what is forbidden or “included” and we have to rely not on the law, but some judge or lawyer or politician or a guess to 
describe what is “included”, then our due process has been violated and our government has thereby instantly been transformed from a government of laws 
into a government of men.  And in this case, it only took the abuse of one word in the English language to do so! 
The concept of “due process of law” as it is embodied in Fifth Amendment demands that a law shall not be 
unreasonable, arbitrary, or capricious and that the means selected shall have a reasonable and substantial relation to the 
object being sought. [Black’s Law Dictionary, Sixth Edition, page 500, under the definition of “due process of law”] 


If the word “includes” can be lawlessly abused to mean other things not specifically identified or at least classified in the statute, 
then the whole of the Internal Revenue Code essentially defines NOTHING, because it all hinges on jurisdiction, and 26 U.S.C. 
§7701(a)(9), which establishes jurisdiction uses the word “includes”.  How can the code define ANYTHING that uses the word 
“includes”, based on the definition of “definition” found below?: 


definition: A description of a thing by its properties; an explanation of the meaning of a word or term.  The 
process of stating the exact  meaning of a word by means of other words.  Such a description of the thing 
defined, including all essential elements and excluding all nonessential, as to distinguish it from all other 
things and classes."  


[Black's Law Dictionary, Sixth Edition, page 423] 


Is the word “United States” defined exactly, if “includes” can mean that you can add whatever you arbitrarily want to be “included” in the 
definition? 


26 U.S.C. §7701 


(a) Definitions 
(9) United States  
The term ''United States'' when used in a geographical sense includes only the States and the District of 
Columbia. 


This clear and flagrant disregard for due process of law strikes at the heart of our liberty and freedom and we ought to boycott the 
income tax based on this clever ruse by the shysters in Congress and the IRS who invented it.  If the word “includes” is used in its 
expansive sense, we have, in effect, subjected ourselves to the arbitrary whims of however the currently elected politician or judge 
wants to describe what is “included”.  That leads to massive chaos, injustice, and unconstitutional behavior by our courts and our 
elected representatives, which is exactly what we have today.  To put it bluntly, such deceptive actions are treasonable.  The abuse 
also promotes unnecessary litigation over the meaning of the tax laws, to the benefit of lawyers, lawmakers, and the American Bar 
Association, which is a clear conflict of interest.   Here is what the U.S. Supreme Court says about the confusion created by the 
expansive use of the word “includes”: 


In the interpretation of statutes levying taxes, it is THE ESTABLISHED RULE NOT TO EXTEND their 
provisions, by implication, BEYOND THE CLEAR IMPORT OF THE LANGUAGE USED, OR TO 
ENLARGE their operations SO AS TO EMBRACE MATTERS NOT SPECIFICALLY POINTED OUT". 
[Gould v. Gould, 245 U.S.151] 


If this ridiculous interpretation of the word “includes” is allowed to stand by the courts and this assault on our liberty by Congress 
is allowed to continue, then below is the essence of what the government has done to us, represented as a satirical press release by 
the U.S. supreme Court: 


NEW RULES FOR LAW 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=303&page=303

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=508&invol=200

http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/26/7701.html
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SMUCKWAP NEWSSERVICE, Washington: The Supreme Court ruled today that judges can do whatever the 
hell they want. In a landmark case, Black-Robed Lawyers vs. Everyone Else, the justices handed down their 
inestimable judgment that since lawyers in general and judges in particular are such fine examples of humanity, 
not to mention smart enough to get through law school, judges can do whatever they please. 


“The Rule of Law has ended,” proclaimed Supreme Court Justice Arrogant B. Astard, “and the Rule of Judges 
begins!” 


Turning their shiny black backs on the rest of America, the justices decided to toss out two hundred years of 
Constitutional law and indeed, to rid themselves completely of having to heed the Constitution. 


"The law is what we say it is," said Justice Whiney I. Diot. "It has been this way for some time now, but with 
Black-Robed Lawyers vs. Everyone Else, we are coming out of our judicial closet. No more arguments will be 
allowed from anyone, and we don't want to hear any more of your complaining about your rights. In fact, any 
mention of so-called rights will guarantee you 100 years, hard labor." 


Justice K. Rupt Assin concurred in his opinion that "judicial oligarchy has now fully come into its place in 
American history and will be fully enforced by an iron rule of law, and remember, law is whatever we say it is." 


The Center for People Who Want to Leave This Country Because It Is Beginning to Look Too Much Like Nazi 
Germany analyzed the justices' decision. 


"Judges now legally can put anyone in prison for any reason they want, for as long as they want," states the 
analysis. "Judges can also put jurors in prison for 'obstructing justice' and for anything else, including not 
handing the judge whatever money they may have on them at the time. Jurors who don't behave exactly as the 
judge desired have been persecuted in the past, but "now they can receive prison terms much longer than their 
own lifespan added to the lifespan(s) of the defendant(s) in any trial. 


The report also mentioned the justices' decision that anyone who says anything disagreeable in their courtroom 
can be immediately arrested and jailed, their property confiscated, and their spouses and children taken as 
"wards" of the court under the justices own personal pleasure ... or... supervision. 


The concept of separation of powers was addressed in the Center's report on the decision. 


"There is no separation of powers," it reads, "when not only all the justices are lawyers, so are all 
Congressmen and the President, his wife, his cabinet, the entire Department of Justice, most lobbyists and 
almost everyone else in Washington, D.C." 


When questioned about what effect the decision would have on all Americans, the spokesman for the Center 
said, "I can't be certain. I suspect that emigration rather than immigration will become a major concern. Those 
Americans who are lawyers will be fine, for the most part. No one will ever again show up for jury duty. But if 
we thought we had an overcrowded prison problem before, we're in for a *major* shock!" 


6.2 Definition of the term “United States” 1 


2 
3 
4 


Freedom advocates who have read the Internal Revenue Code for themselves learn that definitions are the most frequently 
abused means of illegally extending federal jurisdiction.  They usually start by examining the definition of “United States” 
in the Internal Revenue Code, which follows: 


TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701.  [Internal Revenue Code] 5 
Sec. 7701. - Definitions 6 


7 (a)(9) United States  


The term ''United States'' when used in a geographical sense includes only the States and the District of 
Columbia.  


8 
9 


10 


11 
12 


(a)(10) State 


The term ''State'' shall be construed to include the District of Columbia, where such construction is necessary to 
carry out provisions of this title. 



http://www4.law.cornell.edu/uscode/26/index.html

http://www4.law.cornell.edu/uscode/26/stF.html

http://www4.law.cornell.edu/uscode/26/stFch79.html

http://www4.law.cornell.edu/uscode/26/7701.html

http://famguardian1.org/TaxFreedom/CitesByTopic/State.htm





 


Meaning of “includes” and “including” 65 of 82 
Copyright Family Guardian Fellowship, http://famguardian.org  
Rev. 12/8/2006 EXHIBIT:___________ 


1 
2 


3 
4 


Freedom researchers will point to the word “State” above and say that that the “State” being referred to is only the District 
of Columbia.  They will then cite 4 U.S.C. §110(d) as backup: 


TITLE 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND THE STATES 
CHAPTER 4 - THE STATES 
Sec. 110. Same; definitions 5 


(d) The term ''State'' includes any Territory or possession of the United States. 6 


7 


8 
9 


10 


11 
12 
13 


14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


Based on the above, they will apply the Rules of Statutory Construction summarized earlier in section  3.7.14 and conclude: 


“The term ‘United States’ within Subtitle A of the Internal Revenue Code means the District of Columbia and 
the territories and possessions of the United States and excludes states of the Union.  States of the Union are 
excluded because nowhere in Subtitle A are they explicitly INCLUDED in the definition of ‘State’”. 


The freedom researcher will then use the above inference in his communications and audits with the IRS to establish that 
the IRS has no jurisdiction to collect a tax against them.  When IRS responds to this sort of conclusion, they will respond to 
correspondence and communication with the following facts foremost in their minds: 


1. They cannot reveal the existence of the Trustee position or federal agency/fiduciary duty held by those who participate 
in the Social Security Program described earlier in section  4.3, because this would: 
1.1. Expose the main source of their jurisdiction. 
1.2. Encourage people to leave the program en masse. 


2. They cannot cite any section in Subtitle A of the Internal Revenue Code which specifically identifies states of the 
Union as being included in the definition of “State” found in 26 U.S.C. §7701(a)(10) because no such definition is 
found anywhere in the I.R.C. 


3. They want to keep the illegal plunder flowing or they will jeopardize the fiscal integrity of the government, so they 
must win the argument without disclosing the truth or educating the audience about the illegal nature of their 
enforcement activities. 


4. Those working in the I.R.S. Collection Branch receive commissions based on the amount of “inventory” they recover 
(STEAL) from the targets for their illegal activities.  Therefore, there is a financial DISincentive for them to avoid a 
lawful and legal implementation of the I.R.C. in their dealings with the public.  This creates a conflict of interest in 
violation of 18 U.S.C. §208.  When this conflict of interest is pointed out to the Treasury Inspector General for Tax 
Administration, who is the legal oversight for the I.R.S., the complaint is largely ignored.  See: 
http://www.ustreas.gov/tigta/29 


30 
31 
32 


33 
34 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 


45 


5. The amount of collection correspondence received by the IRS in connection with enforcement activities which are 
illegal and unwarranted is massive, and numbers in the millions of pieces every year.  The entire staff of the IRS is 
only about 70,000 people and they are simply not equipped to respond to such correspondence.   


Therefore, when the IRS responds to an inquiry about the meaning of “United States” in the Internal Revenue Code, they 
usually do so in one of the following ways: 


1. They will ignore any written correspondence sent in by victims of its illegal activities and “ASSUME” or 
“PRESUME” that the victim agreed with their determination. 


2. They will label the correspondence as “frivolous” and themselves cite irrelevant caselaw from federal courts that have 
no jurisdiction whatsoever over the party who sent the correspondence.  The legal ignorance of most Americans 
usually will shut them up at this point, because they don’t know enough to respond appropriately to such a 
misinformed, malfeasant, and malicious response.  If the victim then tries to employ a tax professional to correct the 
malfeasance and malice of the IRS in this case, the tax professional will pillage them financially worse than the IRS.  
This has the affect of training Americans to “just shut up” about the abuses, because fighting them is more costly and 
time consuming than just paying the illegal extortion. 


3. They will abuse the “includes” within the definition of “Untied States” as follows: 


The definition of “United States” found in 26 U.S.C. §7701(a)(9) uses the word “includes”.  26 U.S.C. §7701(c 
) states that any definition using such a word “shall not be deemed to exclude other things otherwise within the 46 
meaning of the term defined”.  The other things they are talking about are states of the Union. 47 



http://www4.law.cornell.edu/uscode/4/110.html

http://famguardian1.org/TaxFreedom/CitesByTopic/territory.htm

http://www.ustreas.gov/tigta/
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1 
2 
3 
4 


5 
6 
7 
8 
9 


10 
11 


By the above tactic, the IRS will create a false presumption and they will do so boldly and forcefully, and argue 
vociferously with those who challenge such a presumption.  Unless you have done your homework by reading this 
pamphlet and know how to respond, then you will fall victim to this abuse and organized racketeering.  The proper 
response to such a statement by the IRS is the following: 


1. The rules of statutory construction say that “includes” is a term of “limitation” and not “enlargement” in the cases where it is 
used. 


2. The reason for providing a definition in the Internal Revenue Code is to supersede and replace the common meaning of the term, 
no to add to it. 


3. You are attempting to use 26 U.S.C. §7701(c ) to create a statutory presumption, which the Supreme Court has said many times 
is illegal in the case of those who are protected by the Bill of Rights, which includes me. [You may wish to quote some of the 
Supreme Court’s statements about statutory presumptions found earlier in section  4.5.6]. 


4. If you believe that I am not protected by the Bill of Rights so that statutory presumptions can be used against me, please so state 
and then present me with legal evidence proving that I am not covered by the Bill of Rights. 


12 
13 
14 
15 
16 


17 
18 


5. If you believe that I am an officer, employee, agent, or contractor of the federal government who therefore is an officer or 
employee of a privileged federal corporation who may not assert Constitutional rights, then please so state now and provide 
legally admissible evidence of same.  If you do not do so now, you are estopped in the future from controverting this issue. 


The above will usually shut them up.  The only usual comeback you will hear is that you are “frivolous”.  We must 
remember, however, how the word “frivolous” is defined: 


“Frivolous.  Of little weight or importance.  A pleading is "frivolous" when it is clearly insufficient on its face 
and does not controvert the material points of the opposite pleading, and is presumably interposed for mere 
purposes of delay or to embarrass the opponent.  A claim or defense is frivolous if a proposent can present no 
rational argument based upon the evidence or law in support of that claim or defense.  Liebowitz v. Aimexco 
Inc., Col.App., 701 P.2d 140, 142.  Frivolous pleadings may be amended to proper form or ordered stricken 
under federal and state rules of civil procedure." 


19 
20 
21 
22 
23 
24 
25 


26 
27 
28 
29 


30 
31 
32 


33 
34 


[Black’s Law Dictionary, Sixth Edition, p. 668] 


In reality, the IRS is the one acting frivolously as defined above, because they can offer you nothing but presumption, 
verbal abuse, and threats in response to a rational inquiry.  You therefore might want to tape record your conversation with 
them over this issue if on the phone, or if in writing, using certified mail so that their abuse becomes “actionable” fraud for 
which you have legal standing to sue. 


"Actionable.  That for which an action will lie, furnishing legal ground for an action.  See Cause of action; 
Justiciable controversy."  
[Black's Law Dictionary, Sixth Edition, p. 29] 


You may also ask them for a copy of their delegation order, which should say that they have judicial authority to interpret 
law.  We’ll give you a hint:  No one in the IRS has such authority, including the Chief Counsel. 


We cover the subject of the meaning of the term “United States” in section 5.2.7 of our Great IRS Hoax book.  If you 
would like more ammunition to use against misbehaving IRS agents on the above issue, then you may wish to cite the 
following U.S. Supreme Court rulings form that section: 


35 
36 
37 


“It is no longer open to question that the general government, unlike the states, Hammer v. Dagenhart, 247 38 
U.S. 251, 275 , 38 S.Ct. 529, 3 A.L.R. 649, Ann.Cas.1918E 724, possesses no inherent power in respect of the 
internal affairs of the states; and emphatically not with regard to legislation.


39 
“  [Carter v. Carter Coal Co., 40 


298 U.S. 238, 56 S.Ct. 855 (1936)] 41 


42 "The difficulties arising out of our dual form of government and the opportunities for differing opinions 
concerning the relative rights of state and national governments are many; but for a very long time this court 43 
has steadfastly adhered to the doctrine that the taxing power of Congress does not extend to the states or 44 
their political subdivisions. The same basic reasoning which leads to that conclusion, we think, requires like 
limitation upon the power which springs from the bankruptcy clause. United States v. Butler, supra." [Ashton v. 
Cameron County Water Improvement District No. 1, 298 U.S. 513; 56 S.Ct. 892 (1936)]  


45 
46 
47 


“Keeping in mind the well-settled rule that the citizen is exempt from taxation unless the same is imposed by 48 
clear and unequivocal language, and that where the construction of a tax law is doubtful, the doubt is to be 49 
resolved in favor of those upon whom the tax is sought to be laid.”  Spreckels Sugar Refining Co. v. McClain, 
192 U.S. 397 (1904) 


50 
51 


52 
53 


You might then want to ask the IRS employee in the context of the Carter v. Carter ruling above whether he thinks the 
Internal Revenue Code qualifies as “legislation”.  There is only one way he can answer the question, and after he answers, 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=247&invol=251#275

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=247&invol=251#275

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=298&page=238
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2 


you win.  If he says you can’t cite the Supreme Court, then read to him the quote below from his own Internal Revenue 
Manual on the subject, which says: 


IRM, 4.10.7.2.9.8 (05/14/99):  Importance of Court Decisions 3 


4 
5 


1.  “Decisions made at various levels of the court system are considered to be interpretations of tax laws and 
may be used by either examiners or taxpayers to support a position.  


2.  Certain court cases lend more weight to a position than others. A case decided by the U.S. Supreme Court 6 
becomes the law of the land and takes precedence over decisions of lower courts. The Internal Revenue 7 
Service must follow Supreme Court decisions. For examiners, Supreme Court decisions have the same 8 
weight as the Code.  9 


3.  Decisions made by lower courts, such as Tax Court, District Courts, or Claims Court, are binding on the 10 
Service only for the particular taxpayer and the years litigated. Adverse decisions of lower courts do not 
require the Service to alter its position for other taxpayers.” 


11 
12 


13 
14 


15 


No public servant or IRS employee has the power to essentially compel a “false presumption”, which essentially amounts 
to an act of deception.   


"The power to create presumptions is not a means of escape from constitutional restrictions,"  
[New York Times v. Sullivan, 376 U.S. 254 (1964)16 


17 
18 


19 


The IRS or the government also are prohibited by the Constitution from persecuting or terrorizing those who expose any 
false presumption or government deception: 


"In the First Amendment, the Founding Fathers gave the free press the protection it must have to fulfill its 
essential role in our democracy. The press [and this religious ministry] was to serve the governed, not the 20 
governors. The Government's power to censor the press was abolished so that the press would remain forever 21 
free to censure the Government. The press was protected so that it could bare the secrets of government and 22 
inform the people. Only a free and unrestrained press can effectively expose deception in government. And 23 
paramount among the responsibilities of a free press is the duty to prevent any part of the government from 24 
deceiving the people and sending them off to distant lands to die of foreign fevers and foreign shot and shell. In 
my view, far from deserving condemnation for their courageous reporting, the New York Times, the Washington 
Post, and other newspapers should be commended for serving the purpose that the Founding Fathers saw so 
clearly. In revealing the workings of government that led to the Vietnam war, the newspapers nobly did 
precisely that which the Founders hoped and trusted they would do."  


25 
26 
27 
28 
29 


[New York Times Co. v. United States, 403 U.S. 713 (1970)] 30 


31 
32 
33 
34 


Any government or official that uses legal sophistry to coerce a citizen, to establish jurisdiction it does not have, is a 
terrorist government.  Any government official who engages in such coercion also is engaging effectively in “false 
commercial speech” and his activities should be enjoined by the federal courts.  It is the paramount duty of our justice 
system to prevent such coercion, in fact. 


6.3 Otto Skinner’s Misinterpretation of the word “includes” 35 


36 A famous tax freedom personality is Otto Skinner, who sells books about tax law to the general public on his website at: 


http://ottoskinner.com37 


We have bought and read several of his books.  Below is a direct quote from Otto Skinners book The Biggest Tax Loophole 38 
of All, on page 198 relating to the definition of the word “include”: 39 


40 


41 
42 
43 
44 
45 
46 


Flawed argument #10 


The individual claims that the term "includes" as used in definitions in the Code is a word of limitations.  From 
this erroneous conclusion, the individual claims that the does not live in a "State" as that term is defined in the 
Code, and/or does not live in the "United States" as that term is defined in the Code, and then concludes that 
the federal government does not have authority to collect taxes from any place other than the federal territories 
and Washington, DC.  He further concludes that he is a nonresident alien.  Also from the misinterpretation of 
the term "includes",  the individual will claim that he is not an "employee" as that term is defined in the Code. 



http://www.irs.gov/irm/page/0,,id%3D21504,00.html#ss46

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=376&invol=254

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=403&page=713

http://ottoskinner.com/
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5 


... Probably more individuals have suffered defeat in the courtroom because of this misinterpretation than any 
other mistake made. 


Otto then takes you to the U.S. Code annotated for the above section and quotes from it a part that refers to  Fidelity Trust 
Co. v. CIR, 1944 (3rd circuit), which says: 


". . .includes shall not be deemed to exclude other things otherwise within the meaning of the term defined." 


The Biggest Loophole of All then goes on to say that “includes” was not intended to limit, just eliminate doubt.  Otto then 
shows you other quotes from law library books that say "includes" is to considered a word of enlargement.  He talks about 
26 U.S.C. §7701(c) also.  The explanation is very thorough and he takes you up to page 206 in his book (9 pages) to explain 
what he believes is a flaw in the conclusions about “includes” in this pamphlet. 


6 
7 
8 
9 


10 
11 
12 
13 
14 


Some readers have contacted us about the above, told us we are wrong, and even demanded that we rebut Otto’s analysis 
above.  None of these people have been courageous enough to try to reconcile Otto’s analysis with the very pointed 
questions in the next chapter, however.  The reason is that they simply can’t without contradicting themselves.  The reason 
they will contradict themselves is that Otto’s views do not take into account any of the following important concepts 
explained elsewhere in this document, such as: 


1. The U.S. Supreme Court’s prohibition against statutory presumptions documented earlier in section  4.5.6.  If 26 U.S.C. 
§7701(c ) were interpreted as Otto recommends, then we would end up having to make a statutory presumption about 
what is “included” in the definition, which would represent a violation of due process of law and make the Internal 
Revenue Code unconstitutional.  Since we must assume that it is constitutional, then we cannot conclude that it 
compels presumption. 


15 
16 
17 
18 
19 


2. The rules of statutory construction.  Otto never even mentions the “expressio unius est exclusio alterius” rule of 
statutory construction, which by the way is consistent with the U.S. Supreme Court’s condemnation of statutory 
presumptions. 


20 
21 
22 


3. Exactly how the word “includes” may be used as a term of enlargement, as explained earlier in section  4.8.  When it is 
used as a term of enlargement, Black’s Law dictionary says it means “in addition to”.  The rules of statutory 
construction, however, still require that the law as a whole MUST include every thing that is included or added to the 
definition. 


23 
24 
25 
26 


4. The IRS’s use of the word in their own Internal Revenue Manual, which frequently uses the word “includes but not 27 
limited to”.  See section  4.9 et seq.  If includes really were a universally used as a term of enlargement in the I.R.C., 
then the same would be true in the I.R.M. as well, rendering the need to use “but not limited to” unnecessary. 


28 
29 


5. The application of the “innocent until proven guilty rule” to the situation of being a “taxpayer”.  See  4.1 earlier. 30 
6. The void for vagueness doctrine described starting earlier in section  4.5.  A law which is vague and does not give due 


notice to all those affected by it exactly what is required and which does not avoid compelling presumption in the 
reader violates the void for vagueness doctrine described by the U.S. Supreme Court. 


31 
32 
33 


In fact, the analysis in this pamphlet is the only one that is completely consistent with all of the above concepts.  Ottos’ 
conclusions are either inconsistent with the above concepts and diverge from them, or do not take them into account at all, 
leaving the reader in a state of “cognitive dissonance”.  To those who question our approach and support Otto’s views, we 
simply ask them to reconcile his views with the above in a way that is completely consistent with the above.  If there is 
dissonance, it’s usually because the proponent is wrong.  Our materials do not have that dissonance. 


34 
35 
36 
37 
38 


39 
40 
41 
42 
43 
44 
45 
46 
47 
48 


Returning to the Fidelity case above, the court was correct in its application of the law to the proper subject, but not in its 
conclusions about the meaning of the word “includes”.  It was incorrect because it did not take into account the affect the 
result of participating in Social Security on the jurisdiction of the Federal Government.  Yes, the Internal Revenue Code 
Subtitle A has jurisdiction against people in the states of the Union, but not because of the meaning of the word includes.  
Those who have a Social Security Number are in possession of public property.  Public property may only be used by 
public employees on official duty.  Therefore, those who use such a number are federal employees, agents, and contractors.  
The federal government has always had jurisdiction over its employees, agents, and contractors, no matter where they 
physically are domiciled.  The government has this jurisdiction not because of the meaning of the word “includes”, but 
because it couldn’t do its important job WITHTOUT such jurisdiction.  This concept is thoroughly analyzed in our 
pamphlet Resignation of Compelled Social Security Trustee, available at: 


http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf49 



http://famguardian.org/TaxFreedom/Forms/Emancipation/SSTrustIndenture.pdf
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Otto has to try to enlarge the word “includes” as his way to try to explain the fundamental nature of the Social Security 
Program as a form of federal employment.  His books clearly reveal that he doesn’t understand this important concept, so 
he fudges a little with “includes” as a way to account for the rulings of the federal courts on this issue.  He also doesn’t 
understand the precedence of law and what a reasonable belief about tax liability is.  Therefore, he treats federal court 
rulings below the Supreme Court as authoritative, when in fact they are not.  This is explained in the pamphlet Reasonable 
Belief About Tax Liability, available at: 


http://sedm.org/Forms/MemLaw/ReasonableBelief.pdf7 


8 
9 


10 
11 


Our approach to “includes” is the only one we have found that takes all the above into account and is STILL completely 
consistent with it all.  If you still disagree with our approach, then why don’t you rebut the questions at the end using Otto 
Skinner’s approach and see if you can do so without contradicting and thereby discrediting yourself.  We’ll give you a hint: 
It can’t be done. 


6.4 U.S. Attorney Argument About “Includes” and “Person” 12 


13 
14 


Another false argument about the abuse of the word “includes” can be found in the case of United States v. Christopher 
Hansen, Case No. 05cv0921, filed in the United States District Court in San Diego, California.  In that case, Hansen was 
being prosecuted for abusive tax shelters and cited in his defense the definition of “person” found in 26 U.S.C. §6671(b). 15 


TITLE 26 > Subtitle F > CHAPTER 68 > Subchapter B > PART I > § 6671 16 
§ 6671. Rules for application of assessable penalties17 


18  (b) Person defined  


The term “person”, as used in this subchapter, includes an officer or employee of a corporation, or a member 
or employee of a partnership, who as such officer, employee, or member is under a duty to perform the act in 
respect of which the violation occurs.  


19 
20 
21 


22 


23 
24 
25 
26 
27 
28 


You will note that: 


1. The above definition uses the word “includes”. 
2. There is no provision within any other part of the Internal Revenue Code that is indicated above which would add 


anything to the above definition.  Therefore, that definition is all-inclusive for the purposes of tax shelters and every 
IRS penalty. 


3. A natural person not employed with the federal government as a “public officer” is excluded from the above definition.  
A private person does not have the fiduciary duty indicated by the phrase “who as such officer, employee, or member 
is under a duty to perform the act in respect of which the violation occurs”.  Therefore, such a private person is not the 
subject of this statute.  Below is an example: 


29 
30 


31 Internal Revenue Manual 
Section 5.14.10.2  (09-30-2004) 
Payroll Deduction Agreements  


32 
33 


34 
35 
36 


2.  Private employers, states, and political subdivisions are not required to enter into payroll deduction 
agreements. Taxpayers should determine whether their employers will accept and process executed agreements 
before agreements are submitted for approval or finalized.  
[http://www.irs.gov/irm/part5/ch14s10.html] 37 


4. The above definition supersedes rather than enlarges the definition of “person” found in 26 U.S.C. §7701(a)(1).  If the 
above definition expanded that found in 


38 
26 U.S.C. §7701(a)(1), it would have to say so.  This is a result of the 


Constitutional requirement for “reasonable notice” of the behavior expected from the law.  See the following for an 
exhaustive analysis of why “reasonable notice” is an essential requirement of due process of law: 


39 
40 
41 


Requirement for “Reasonable Notice”, Form #05.022 
http://sedm.org/Forms/FormIndex.htm


5. 26 U.S.C. §7701(c ) defines the word “includes” in a way that “appears” to create unconstitutional statutory 
presumptions.  However, statutory presumptions are ILLEGAL and therefore this result cannot be presumed or inferred 
by any federal court in the context of any person protected by the Bill of Rights.  See: 


42 
43 
44 



http://sedm.org/Forms/MemLaw/ReasonableBelief.pdf

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_68.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_68_30_B.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26_10_F_20_68_30_B_40_I.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html

http://www.irs.gov/irm/part5/ch14s10.html

http://www.irs.gov/irm/part5/ch14s10.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html

http://sedm.org/Forms/FormIndex.htm

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html
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http://famguardian.org/TaxFreedom/CitesByTopic/presumption.htm1 


2 


3 
4 


U.S. Attorneys just love to try to “stretch” definitions beyond their clear meaning by: 


1. Violating the rules of statutory construction and interpretation documented earlier in section  3 and following. 
2. Abusing caselaw and subterfuge to create statutory presumptions. 
3. Citing 26 U.S.C. §7701(c ) as a way to invoke a “statutory presumption” that allows them to unlawfully expand the 


meaning of any word statutorily defined using the word “includes” to arbitrarily add anything they want it to mean.  In 
so doing, they are usually exploiting the legal ignorance of the average American to their injury. 


5 
6 
7 


8 


9 


The U.S. Supreme Court has said that the above unscrupulous and devious tactics are violation of due process of law: 


"The power to create presumptions is not a means of escape from constitutional restrictions," 


[Bailey v. Alabama, 219 U.S. 219, 239] 10 
11 


12 
13 
14 
15 
16 


___________________________________________________________________________________ 


That the terms of a penal statute creating a new offense must be sufficiently explicit to inform those who are 
subject to it what conduct on their part will render them liable to its penalties is a well- recognized requirement, 
consonant alike with ordinary notions of fair play and the settled rules of law; and a statute which either 
forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily 
guess at its meaning and differ as to its application violates the first essential of due process of law. 
International Harvester Co. v. Kentucky, 234 U.S. 216, 221 , 34 S. Ct. 853; Collins v. Kentucky, 234 U.S. 634, 17 
638 , 34 S. Ct. 924 18 


19 


20 
21 
22 
23 
24 
25 
26 


27 


[...] 


 ... The dividing line between what is lawful and unlawful cannot be left to conjecture. The citizen cannot be 
held to answer charges based upon penal statutes whose mandates are so uncertain that they will reasonably 
admit of different constructions. A criminal statute cannot rest upon an uncertain foundation. The crime, and 
the elements constituting it, must be so clearly expressed that the ordinary person can intelligently choose, in 
advance, what course it is lawful for him to pursue. Penal statutes prohibiting the doing of certain things, and 
providing a punishment for their violation, should not admit of such a double meaning that the citizen may act 
upon the one conception of its requirements and the courts upon another.' 


[Conally v. General Construction Co., 269 U.S. 385 (1926)] 


When Hansen submitted a Petition to Dismiss which invoked the definition of “person” found in 26 U.S.C. §6671(b) as a 
way to prove that he doesn’t fit the description, below is how the U.S. Attorney in the Hansen case attempted to counter 
this argument.  Note that he tries to abuse presumption to stretch the definition of the word: 


28 
29 
30 


31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 


43 


44 


45 
46 
47 


Hansen's interpretation of §6671 (b) is too narrow. As the Ninth Circuit has stated when ruling on that section's 
range, "[the term "person" does include officer and employee, but certainly does not exclude all others. Its 
scope is illustrated rather than qualified by the specified examples." United States v. Graham, 309 F.2d  
210,212 (9th Cir. 1962). Code §7701(a)(l) provides a general definition of "person" to be used throughout the 
Code, and states that '"person' shall be construed to mean and include an individual, a trust, estate, 
partnership, association, company or corporation." Hansen is an individual. Code §6671(b)'s definition of 
person expands, rather than restricts, the general definition and thus includes Hansen. See Pacific Nat’l Ins. 
Co. v. United States, 422 F.2d 26, 30 (9th Cir. 1970); Bailey Vaught Robertson & Co. v. United States, 828 F. 
Supp. 442,444 (N.D. Tex. 1993) ("Section 6671(b) simply expands the definition of person in §7701(a)(l) to 
'include' certain other individuals."); United States v. Vaccarella, 735 F. Supp. 1421, 143 1 (S.D. Ind. 1990) ; 
see also State of Ohio v. Helvering, 292 U.S. 360,370 (1934) (construing broadly a statutory definition using 
the phrase "means and includes"); Chickasaw Nation v. United States, 208 F.3d 871 (10th Cir. 2000) 


[Reply Brief of Defendant Shoemaker, Docket #40, p. 2, Case No. 05cv0921] 


The above statement suffers from the following defects: 


1. It cites caselaw irrelevant to a person who is not a “taxpayer” subject to the I.R.C.  The terms of the I.R.C. cannot be 
applied against a person not subject to it.  The Courts may also not confer the status of “taxpayer” upon a person who 
declares their status as otherwise: 



http://famguardian.org/TaxFreedom/CitesByTopic/presumption.htm

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=219#239

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=216#221

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=634#638

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=234&invol=634#638

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html
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"And by statutory definition, 'taxpayer' includes any person, trust or estate subject to a tax imposed by the 
revenue act.  ...Since the statutory definition of 'taxpayer' is exclusive, the federal courts do not have the power 
to create nonstatutory taxpayers for the purpose of applying the provisions of the Revenue Acts..." 
[C.I.R. v. Trustees of L. Inv. Ass'n, 100 F.2d 18 (1939)] 


2. In the cases cited by the U.S. Attorney, the parties were “U.S. persons” and “citizens” and doubt about the jurisdiction 
of taxing statutes was at issue.  The U.S. Supreme Court indicated that all such doubts must be resolved in favor of the 
citizen rather than the government, and yet they were not.  The cites he provided violated this requirement of stare 
decisis and therefore violated due process and were void judgments. 


“Keeping in mind the well-settled rule that the citizen is exempt from taxation unless the same is imposed by 9 
clear and unequivocal language, and that where the construction of a tax law is doubtful, the doubt is to be 10 
resolved in favor of those upon whom the tax is sought to be laid.”   11 
[Spreckels Sugar Refining Co. v. McClain, 192 U.S. 297 (1904)] 12 


13 
14 
15 
16 


17 
18 


19 
20 


3. The statement violates the IRS’ Internal Revenue Manual, which says that the service is not bound to observe any 
ruling below the U.S. Supreme Court.  Nearly all of the cases cited by the U.S. Attorney were from courts below the 
U.S. Supreme Court.  If the IRS isn’t obligated to observe such cases, then neither is the Defendant, because this is a 
requirement of “equal protection of the law”: 


Internal Revenue Manual 
Section  4.10.7.2.9.8 (05/14/99) 


1 “Decisions made at various levels of the court system are considered to be interpretations of tax laws and 
may be used by either examiners or taxpayers to support a position.  


2.  Certain court cases lend more weight to a position than others. A case decided by the U.S. Supreme Court 21 
becomes the law of the land and takes precedence over decisions of lower courts. The Internal Revenue 22 
Service must follow Supreme Court decisions. For examiners, Supreme Court decisions have the same 23 
weight as the Code.  24 


3.  Decisions made by lower courts, such as Tax Court, District Courts, or Claims Court, are binding on the 25 
Service only for the particular taxpayer and the years litigated. Adverse decisions of lower courts do not 
require the Service to alter its position for other taxpayers.” 


26 
27 


4. The statute itself, 26 U.S.C. §6671(b), did not specifically state that it expands rather than supersedes the definition of 
“person” found in 


28 
26 U.S.C. §7701(a)(1).  Therefore: 29 


30 
31 


4.1. The statute fails to give “reasonable notice” of the conduct expected of the defendant, and therefore is void for 
vagueness.  This is covered in the following memorandum of law: 


Requirement for Reasonable Notice, Form #05.022 32 
http://sedm.org/Forms/FormIndex.htm33 


4.2. Any assertion that the statute does expand 26 U.S.C. §7701(a)(1) rather than supersede it is a “presumption” and 
not a fact, because it cannot be sustained from reading the statute itself.  Such a statutory “presumption” cannot 
lawfully be invoked to injure the Constitutional rights of the party against whom it is asserted. 


34 
35 
36 


37 
38 
39 


(1) [8:4993] Conclusive presumptions affecting protected interests:  A conclusive presumption may be 
defeated where its application would impair a party's constitutionally-protected liberty or property interests.  In 
such cases, conclusive presumptions have been held to violate a party's due process and equal protection 
rights.  [Vlandis v. Kline (1973) 412 U.S. 441, 449, 93 S.Ct 2230, 2235; Cleveland Bed. of Ed. v. LaFleur 
(1974) 


40 
414 US 632, 639-640, 94 S.Ct. 1208, 1215-presumption under Illinois law that unmarried fathers are 


unfit violates process] 
41 
42 


[Rutter Group Practice Guide-Federal Civil Trials and Evidence, paragraph 8:4993, page 8K-34]43 


44 
45 


The above tactic is thoroughly rebutted in the following memorandum of law: 
 


Presumption: Chief Means of Unlawfully Expanding Federal Jurisdiction, Form #05.017 46 
http://sedm.org/Forms/FormIndex.htm47 


48 
49 
50 


5. The U.S. Attorney invoked a “presumption” that prejudices constitutional rights and therefore is impermissible, by 
alleging that the Defendant was an “Individual”.  The Internal Revenue Code nowhere defines the term “individual”.  
He cannot say that the Defendant is an “individual” without at least a definition. The only definition of “individual”, in 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=192&page=297

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006671----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://sedm.org/Forms/FormIndex.htm

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=412&page=441

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=414&page=632

http://famguardian.org/TaxFreedom/CitesByTopic/Presumption-RPG-Federal.pdf

http://sedm.org/Forms/FormIndex.htm
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fact, is found in 5 U.S.C. §552a(a)(2), and this is the same provision which protects “taxpayer” records maintained by 
the IRS: 


1 
2 


TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES 3 
5 U.S.C. §552a Records maintained on individuals4 


5 


6 
7 


8 
9 


10 


(a) Definitions.— For purposes of this section— 


(2) the term ''individual'' means a citizen of the United States or an alien lawfully admitted for permanent 
residence; 


The reader will note that:  
5.1. The above “individual” is a government employee or public officer, and not a private individual and that federal 


government has no jurisdiction over private individuals;  
5.2. The defendant in the above case is neither a “citizen” under 8 U.S.C. §1401 or a “resident” under 26 U.S.C. 11 


§7701(b)(1)(A), but instead is a “nonresident alien” who does not satisfy the definition of “individual” above.  
Therefore, he cannot be an “individual”.  All “individuals” under Subtitle A of the Internal Revenue Code are 
“public officers” who are also “U.S. Persons” with a domicile in the District of Columbia, as required by 


12 
13 


26 14 
U.S.C. §7701(a)(30) and 4 U.S.C. §72.  This is covered in the article below: 15 


http://famguardian.org/Subjects/Taxes/Articles/PublicVPrivateEmployment.htm16 


17 For all the foregoing reasons, the U.S. Attorney was concocting an elaborate lie or disinformation to disguise the fact that 
he had no lawful jurisdiction to pursue an injunction under 26 U.S.C. §6700. 18 


7 Questions that Readers, Grand Jurors, and Petit Jurors Should be Asking the Government 19 


20 
21 


22 
23 
24 
25 
26 


This section contains some questions which are very effective at “shutting up” those who enjoy arguing the “includes” issue 
in favor of the government.  It uses admissible, positive law evidence to prove each point where possible.   


The We the People Foundation for Constitutional Education held a formal question and answer session on February 27-28, 
2002 at the Washington Marriott in Washington D.C.  The Internal Revenue Service and the Department of Justice were 
formally invited and absolutely refused to attend.  Thirteen avenues of inquiry were conducted, one of which involved 
resolving ambiguity of law.  The Ambiguity of Law area included 27 questions that shed much light on the subject of 
“includes”.  You can review the questions and all accompanying evidence at: 


http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009.htm27 


28 
29 
30 


The remainder of Section 5 devotes itself to showing most of the We The People questions relating to the ambiguity of law, 
which is strongly related to the use of the word “includes”.  These questions have been expanded to address additional 
information provided elsewhere in this pamphlet. 


7.1 Introduction 31 


32 
33 
34 


35 
36 
37 


In the tax code, the IRS formally redefines the word "includes" to effectively mean "includes everything".  This deliberate 
misuse of the word "includes" leads the masses to falsely believe the IRS has jurisdiction over things, places and People 
that it does not.  


This deliberately induced confusion and ambiguity is an act of tyranny against the People and a usurpation of power not 
authorized the IRS under the Constitution.  Without well defined words, the laws are meaningless, null, void, and 
unenforceable. 


7.2 Findings and Conclusions 38 


39 
40 
41 


With the assistance of the following series of questions, we will show that the government has deliberately obfuscated and 
confused the laws on taxation to create "cognitive dissonance", uncertainty, confusion, and fear of citizens about the exact 
requirements of the laws on taxation and the precise jurisdiction of the U.S. government.  This confusion has been exploited 



http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=5&sec=552a

http://www4.law.cornell.edu/uscode/html/uscode05/usc_sup_01_5.html

http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=5&sec=552a

http://www4.law.cornell.edu/uscode/html/uscode08/usc_sec_08_00001401----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00007701----000-.html

http://www4.law.cornell.edu/uscode/html/uscode04/usc_sec_04_00000072----000-.html

http://famguardian.org/Subjects/Taxes/Articles/PublicVPrivateEmployment.htm

http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006700----000-.html

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009.htm
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1 
2 


3 
4 
5 
6 
7 
8 


9 


to violate the due process rights of the sovereign People and encourage lawless and abusive violations of due process 
protections guaranteed by the Fifth and Sixth Amendments to the U.S. Constitution.  We will also show that: 


• Critical legal terms in the IRS code defy proper definition and interpretation because of the IRS’s misuse of the 
word "includes".  


• This deliberate misuse of the word "includes" leads the masses to falsely believe the IRS has jurisdiction over 
things, places and People it does not.  


• This deliberately induced confusion and ambiguity is an act of tyranny against the People and a usurpation of 
power not authorized the IRS under the Constitution.  


Bottom Line: Without well defined words, a law is meaningless and unenforceable. This is a basic principle of due process. 


7.3 Section Summary 10 


Acrobat version of this section including questions and evidence (large: 3.83 Mbytes) 11 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009-All.pdf12 


7.4 Further Study On Our Website: 13 


1. Definition of the term "includes" in the Internal Revenue Code  14 
2. Great IRS Hoax book:  15 


16 2.1. Section 3.11.1: "Words of Art": Lawyer Deception Using Definitions  
2.2. Section 3.11.1.7: "Includes" and "Including" (26 U.S.C. §7701(c))  17 


18 
19 
20 
21 
22 
23 
24 


2.3. Section 5.6.14: Scams with the Word "includes"  
2.4. Section 5.11: Why the "Void for Vagueness Doctrine" Should be Invoked By The Courts to Render the Internal 


Revenue Code Unconstitutional in Total  
2.5. Section 6.4: Treasury/IRS Cover-Ups, Obfuscation and Scandals  
2.6. Section 6.6: Judicial Conspiracy to Protect the Income Tax  
2.7. Section 6.7: Legal Profession Scandals  
2.8. Chapter 6: History of Federal Government Income Tax Fraud, Racketeering, and Extortion in the U.S.A.  


7.5 Open-ended questions 25 


26 
27 
28 


1. How can a federal government of limited, delegated powers that is consistent with the requirements of the Ninth and 
Tenth Amendments be defined using words whose meaning can only be determined by subjective and changing 
interpretation? 


“The powers delegated by the proposed Constitution to the federal government are few and defined. Those 29 
which are to remain in the State governments are numerous and indefinite. The former will be exercised 
principally on 


30 
external [to the States] objects, as war, peace, negotiation, and foreign commerce; with which 


last the power of taxation will, for the most part, be connected.” 
31 
32 
33 [Federalist Paper #45, James Madison] 


2. How can we have a “society of laws and not of men” if the IRS insists that I must rely on their interpretation of the 
meaning of a word instead of what a person with average intelligence would conclude by reading enacted positive law 
for themselves?  Isn’t the law supposed to be written so that the man of average intelligence can clearly and 
unambiguously discern what is required of him without the aid of an “ordained priest” of the civil religion of 
socialism fostered by the IRS? 


34 
35 
36 
37 
38 


39 
40 
41 


“The government of the United States has been emphatically termed a government of laws, and not of men.  It 
will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested 
legal right…”   


“The government of the United States is the latter description.  The powers of the legislature are defined and 42 
limited; and that those limits may not be mistaken, or forgotten, the constitution is written.  To what purpose 43 
are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any 44 
time, be passed by those intended to be restrained?  The distinction between a government with limited and 45 
unlimited powers is abolished, if those limits do not confine the persons on whom they are imposed, and if 46 
acts prohibited and acts allowed, are of equal obligation.  It is a proposition too plain to be contested, that the 47 



http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009-Summary.htm

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009-All.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Section%2009-All.pdf

http://famguardian.org/Subjects/Taxes/ChallJurisdiction/Definitions/DefinitionOfIncludes.htm

http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm

http://www4.law.cornell.edu/uscode/26/7701.html
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constitution controls any legislative act repugnant to it; or, that the legislature may alter the constitution by 1 
an ordinary act.” 2 
[Marbury v. Madison, 5 U.S. 137, 1 Cranch 137; 2 L.Ed. 60 (1803)] 3 


3. Aren’t those who conclude that 26 U.S.C. §7701(c ) authorizes the extension of a meaning of a word beyond what is 
clearly shown in the code itself engaging in a statutory presumption which is unconstitutional if implemented against 
those who are covered by the Bill of Rights and not exercising any agency of the federal government or of a 
privileged federal corporation? (see section 


4 
5 
6 


7 


8 
9 


 4.5.6) 


This court has held more than once that a statute creating a presumption which operates to deny a fair 
opportunity to rebut it violates the due process clause of the Fourteenth Amendment. For example, Bailey v. 
Alabama, 219 U.S. 219 , 238, et seq., 31 S. Ct. 145; Manley v. Georgia, 279 U.S. 1 , 5-6, 49 S. Ct. 215.  10 


'It is apparent,' this court said in the Bailey Case ( 219 U.S. 239 , 31 S. Ct. 145, 151) 'that a constitutional 
prohibition cannot be transgressed indirectly by the creation of a statutory presumption any more than it can be 
violated by direct enactment. The power to create presumptions is not a means of escape from constitutional 
restrictions.'  


11 
12 
13 
14 
15 


16 
17 
18 


[Heiner v. Donnan, 285 U.S. 312 (1932)] 


4. If “includes” is used in its additive/expansive sense and not all things are described in a law that are added, then how 
can what is added be determined without the use of presumption and without leaving room for the play of “purely 
arbitrary power”.  Isn’t this a violation of due process? 


"When we consider the nature and the theory of our institutions of government, the principles on which they 19 
are supposed to rest, and review the history of their development, we are constrained to conclude that they do 20 
not mean to leave room for the play and action of purely personal and arbitrary power.  Sovereignty itself is, 21 
of course, not subject to law, for it is the author and source of law; but in our system, while sovereign powers 22 


are delegated to the agencies of government, sovereignty itself remains with the 23 


people, by whom and for whom all government exists and 24 


acts. And the law is the definition and limitation of power. It is, 
indeed, quite true that there must always be lodged somewhere, and in some person or body, the authority of 
final decision; and in many cases of mere administration, the responsibility is purely political, no appeal lying 
except to the ultimate tribunal of the public judgment, exercised either in the pressure of opinion, or by means 
of the suffrage. But the fundamental rights to life, liberty, and the pursuit of happiness, considered as individual 
possessions, are secured by those maxims of constitutional law which are the monuments showing the victorious 
progress of the race in securing to men the blessings of civilization under the reign of just and equal laws, so 
that, in the famous language of the Massachusetts bill of rights, the government of the commonwealth 'may be a 
government of laws and not of men.' 


25 
26 
27 
28 
29 
30 
31 
32 


For the very idea that one man may be compelled to hold his life, or the 33 
means of living, or any material right essential to the enjoyment of life, at the mere will of another, seems to 34 
be intolerable in any country where freedom prevails, as being the essence of slavery itself." [Yick Wo v. 
Hopkins, 118 U.S. 356 (1886)] 


35 
36 


7.6 Admissions 37 


38 
39 


These admissions are included for the obstinate readers who just can’t believe the preceding analysis.  If you fit into one of 
these categories and you find yourself in receipt of this pamphlet from one of your workers, you are demanded to rebut it 
within 10 days.  Pursuant to Federal Rule of Civil Procedure 8(d), failure to deny within 10 days constitutes an admission to 
each question.  This admission may form the basis for future litigation, should that be necessary in order to protect the 
rights of the person against whom you are attempting to unlawfully withhold.  If you get other than an “Admit” answer, we 
would certainly like to see the proof of why from enacted law.  Please send it to us! 


40 
41 
42 
43 


44 


45 
46 


__________________________________________________________________________________ 


1. Admit that when Supreme Court Justices, Judges of the Courts of Appeals, and Presidents of the United States are unable 
to agree on what a law says, that law is ambiguous. 


• Click here to see Kolender v. Lawson, 461 U.S. 352, 103 S.Ct. 1855 (1983)  47 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.001.htm 48 


49 YOUR ANSWER (circle one):  Admit/Deny 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=5&invol=137

http://www4.law.cornell.edu/uscode/26/7701.html

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=219

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=279&invol=1

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=239

http://www.law.cornell.edu/rules/frcp/Rule8.htm

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.001.htm

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.001.htm





 


Meaning of “includes” and “including” 75 of 82 
Copyright Family Guardian Fellowship, http://famguardian.org  
Rev. 12/8/2006 EXHIBIT:___________ 


1 
2 
3 


4 


5 
6 


7 
8 
9 


10 


2. Admit that an ambiguous meaning for a word violates the requirement for due process of law by preventing a person of 
average intelligence from being able to clearly understand what the law requires and does not require of him, thus making it 
impossible at worst or very difficult at best to know if he is following the law. 


YOUR ANSWER (circle one):  Admit/Deny 


3. Admit that Black's Law Dictionary, Sixth Edition, page 500, under the definition of "due process of law" states the 
following: 


"The concept of “due process of law” as it is embodied in Fifth Amendment demands that a law shall not be 
unreasonable, arbitrary, or capricious and that the means selected shall have a reasonable and substantial 
relation to the object being sought." 
[Black's Law Dictionary, Sixth Edition, page 500] 


• Click here for evidence 11 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.013.pdf 12 


13 


14 


YOUR ANSWER (circle one):  Admit/Deny 


4. Admit that when a law is ambiguous, it is unconstitutional and cannot be enforced under the "void for vagueness 
doctrine" because it violates due process protections guaranteed by the Fifth and Sixth Amendments as described by the 
Supreme Court in the following decisions: 


15 
16 


17 Origin of the doctrine (see Lanzetta v. New Jersey, 306 U.S. 451)  


• Click here for Lanzetta v.New Jersey, 306 U.S. 451  18 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002a.pdf 19 


• Development of the doctrine (see Screws v. United States, 325 U.S. 91, Williams v. United States, 341 U.S. 97, and 20 
Jordan v. De George, 341 U.S. 223).  21 


• Click here for Screws v. United States, 325 U.S. 91  22 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002b.pdf 23 


• Click here for Williams v. United States, 341 U.S. 97  24 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002c.pdf 25 


• Click here for Jordan v. De George, 341 U.S. 223  26 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002d.pdf 27 


28 


29 


30 
31 
32 
33 
34 


YOUR ANSWER (circle one):  Admit/Deny 


5.  Admit that the "void for vagueness doctrine" of the Supreme Court was described in U.S. v. DeCadena as follows: 


"The essential purpose of the "void for vagueness doctrine" with respect to interpretation of a criminal statute, 
is to warn individuals of the criminal consequences of their conduct. ...  Criminal statutes which fail to give 
due notice that an act has been made criminal before it is done are unconstitutional deprivations of due process 
of law." 
[U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952), emphasis added] 


• Click here for U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952) 35 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.003.pdf 36 


37 YOUR ANSWER (circle one):  Admit/Deny 


6.  Admit that the word "includes" is defined in 26 U.S.C. §7701(c) as follows: 38 


TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701.  39 
40 


41 


Sec. 7701. - Definitions  


(c) Includes and including 



http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.013.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.013.pdf

http://caselaw.lp.findlaw.com/data/constitution/amendment05/

http://caselaw.lp.findlaw.com/data/constitution/amendment06/

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002a.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002a.pdf

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=325&page=91

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=341&page=97

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=341&page=223

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002b.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002b.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002c.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002c.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002d.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.002d.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.003.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.003.pdf

http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/26/index.html

http://www4.law.cornell.edu/uscode/26/stF.html

http://www4.law.cornell.edu/uscode/26/stFch79.html
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1 
2 


The terms ''includes'' and ''including'' when used in a definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the term defined. 


• Click here for 26 U.S.C. §7701 3 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.004.pdf 4 


5 


6 


YOUR ANSWER (circle one):  Admit/Deny 


7.  Admit that the word "includes" is defined by the Treasury in the Federal Register as follows: 


 “(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; confine…But granting that the 7 
word ‘including’ is a term of enlargement, it is clear that it only performs that office by introducing the 8 
specific elements constituting the enlargement.  It thus, and thus only, enlarges the otherwise more limited, 9 
preceding general language…The word ‘including’ is obviously used in the sense of its synonyms, comprising; 
comprehending; embracing.” 


10 
11 


[Treasury Decision 3980, Vol. 29, January-December, 1927, pgs. 64 and 65, Definition of “includes”] 12 


• Click here for Treasury Decision 3980   13 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.005.pdf 14 


15 


16 


YOUR ANSWER (circle one):  Admit/Deny 


8.  Admit that the definition of the word "includes" found in Black's Law Dictionary, Sixth Edition, page 763 is as follows: 


“Include. (Lat. Inclaudere, to shut in. keep within.) To confine within, hold as an inclosure. Take in, attain, shut 
up, contain, inclose, comprise, comprehend, embrace, involve. Term may, according to context, express an 
enlargement and have the meaning of and or in addition to, or merely specify a particular thing already 
included within general words theretofore used. “Including” within statute is interpreted as a word of 
enlargement or of illustrative application as well as a word of limitation. Premier Products Co. v. Cameron, 
240 Or. 123, 400 P.2d 227, 228.” 


17 
18 
19 
20 
21 
22 
23 [Black's Law Dictionary, Sixth Edition, page 763] 


• Click here for evidence 24 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.006.pdf 25 


26 


27 
28 


29 


YOUR ANSWER (circle one):  Admit/Deny 


9.  Admit that the ordinary or common definition of a word appearing within a revenue statute may only be implied when 
there is no governing statutory definition that might supersede it. 


YOUR ANSWER (circle one):  Admit/Deny 


10.  Admit that when a statutory definition of a word is provided, that definition supersedes and replaces, and enlarges, the 
common or ordinary meaning of the word. 


30 
31 


"It is axiomatic that the statutory definition of the term excludes unstated meanings of that term.  Colautti v. 
Franklin, 439 U.S. 379, 392, and n. 10 (1979). Congress' use of the term "propaganda" in this statute, as indeed 
in other legislation, has no pejorative connotation. 


32 
33 


As judges, it is our duty to [481 U.S. 485] construe 34 
legislation as it is written, not as it might be read by a layman, or as it might be understood by someone who 35 
has not even read it."  36 


37 


38 


[Meese v. Keene, 481 U.S. 465, 484 (1987)] 


YOUR ANSWER (circle one):  Admit/Deny 


11.  Admit that the things or classes of things described in a statutory definition exclude all things not specifically identified 
somewhere within the statute or other related sections of the Title: 


39 
40 


"When a statute includes an explicit definition, we must follow that definition, even if it varies from that 41 
term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 (1987) ("It is axiomatic that the statutory 
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.S. at 392-393, 


42 
43 



http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.004.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.004.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.005.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.005.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.006.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.006.pdf
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n. 10 ("As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not 1 
stated'"); Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of 
N.J., 294 U.S. 87, 95-96 (1935) (Cardozo, J.); see also 2A N. Singer, Sutherland on Statutes and Statutory 
Construction § 47.07, p. 152, and n. 10 (5th ed. 1992) (collecting cases). That is to say, the statute, read "as a 
whole," post at 998 [530 U.S. 943] (THOMAS, J., dissenting), leads the reader to a definition. That definition 
does not include the Attorney General's restriction -- "the child up to the head." Its words, "substantial 
portion," indicate the contrary."   


2 
3 
4 
5 
6 
7 
8 


9 
10 


11 
12 
13 
14 
15 
16 
17 


18 


19 


20 
21 


[Stenberg v. Carhart, 530 U.S. 914 (2000)] 


"As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'" 
[Colautti v. Franklin, 439 U.S. 379 (1979), n. 10] 


“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one 
thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 
170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons or 
things are specified in a law, contract, or will, an intention to exclude all others from its operation may be 
inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects 
of a certain provision, other exceptions or effects are excluded.”  
[Black’s Law Dictionary, Sixth Edition, page 581] 


YOUR ANSWER (circle one):  Admit/Deny 


12.  Admit that statutory presumptions which prejudice Constitutionally protected rights are unconstitutional. 


“This court has held more than once that a statute creating a presumption which operates to deny a fair 
opportunity to rebut it violates the due process clause of the Fourteenth Amendment. For example, Bailey v. 
Alabama, 219 U.S. 219 , 238, et seq., 31 S. Ct. 145; Manley v. Georgia, 279 U.S. 1 , 5-6, 49 S. Ct. 215. 22 


'It is apparent,' this court said in the Bailey Case ( 219 U.S. 239 , 31 S. Ct. 145, 151) 'that a constitutional 
prohibition cannot be transgressed indirectly by the creation of a statutory presumption any more than it can 
be violated by direct enactment. The power to create presumptions is not a means of escape from 
constitutional restrictions.' 


23 
24 
25 
26 


[Heiner v. Donnan, 285 U.S. 312 (1932)]27 


28 YOUR ANSWER (circle one):  Admit/Deny 


13.  Admit that vague laws or statutes which do not AS A WHOLE define all that is included have the tendency to compel 
presumption and to “politicize” the courts by forcing judges and juries to become policymakers instead of factfinders and 
law enforcers. 


29 
30 
31 


32 
33 
34 
35 
36 


"It is a basic principle of due process that an enactment [435 U.S. 982 , 986] is void for vagueness if its 
prohibitions are not clearly defined. Vague laws offend several important values. First, because we assume that 
man is free to steer between lawful and unlawful conduct, we insist that laws give the person of ordinary 
intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly. Vague laws 
may trap the innocent by not providing fair warning. Second, if arbitrary and discriminatory enforcement is to 
be prevented, laws must provide explicit standards for those who apply them. A vague law impermissibly 37 
delegates basic policy matters to policemen, judges, and juries for resolution on an ad hoc and subjective 38 
basis, with the attendant dangers of arbitrary and discriminatory application."  39 
[Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)] 40 


41 


42 


YOUR ANSWER (circle one):  Admit/Deny 


14.  Admit that the Constitution creates a “society of law and not men”: 


“The government of the United States has been emphatically termed a government of laws, and not of men.  
It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested 
legal right.”  Marbury v. Madison, 


43 
44 


5 U.S. 137; 1 Cranch 137, 2 L.Ed. 60 (1803) 45 


46 


47 
48 
49 


YOUR ANSWER (circle one):  Admit/Deny 


15.  Admit that when a judge or jury add to the definition of a word that which does not appear somewhere in the statutes, 
we end up with a “society of men and not law”, which is based on the play of “arbitrary power” which the U.S. Supreme 
Court describes as “the essence of slavery itself”: 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=219

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=279&invol=1

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=219&invol=239

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=285&page=312

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=408&invol=104#108

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=5&page=137
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"When we consider the nature and the theory of our institutions of government, the principles on which they 1 
are supposed to rest, and review the history of their development, we are constrained to conclude that they do 2 
not mean to leave room for the play and action of purely personal and arbitrary power.  Sovereignty itself is, 3 
of course, not subject to law, for it is the author and source of law; but in our system, while sovereign powers 4 


are delegated to the agencies of government, sovereignty itself remains with the 5 


people, by whom and for whom all government exists and 6 


acts. And the law is the definition and limitation of power. It is, 
indeed, quite true that there must always be lodged somewhere, and in some person or body, the authority of 
final decision; and in many cases of mere administration, the responsibility is purely political, no appeal lying 
except to the ultimate tribunal of the public judgment, exercised either in the pressure of opinion, or by means 
of the suffrage. But the fundamental rights to life, liberty, and the pursuit of happiness, considered as individual 
possessions, are secured by those maxims of constitutional law which are the monuments showing the victorious 
progress of the race in securing to men the blessings of civilization under the reign of just and equal laws, so 
that, in the famous language of the Massachusetts bill of rights, the government of the commonwealth 'may be a 
government of laws and not of men.' For the very idea that one man may be compelled to hold his life, or the 
means of living, or any material right essential to the enjoyment of life, at the mere will of another, seems to be 
intolerable in any country where freedom prevails, as being the essence of slavery itself."  


7 
8 
9 


10 
11 
12 
13 
14 
15 
16 
17 
18 


19 


20 


21 


22 


[Yick Wo v. Hopkins, 118 U.S. 356 (1886)] 


YOUR ANSWER (circle one):  Admit/Deny 


16.  Admit that the Thirteenth Amendment outlaws slavery and involuntary servitude of every sort. 


YOUR ANSWER (circle one):  Admit/Deny 


17.  Admit that the following definitions found within the Internal Revenue Code rely upon the meaning of the word 
“includes” as defined in 26 U.S.C. §7701(c ). 23 


• “State” found in 26 U.S.C. §7701(a)(10) and 4 U.S.C. §110.  Click here for evidence 24 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf 25 


• “United States” found in 26 U.S.C. §7701(a)(9).  Click here for evidence 26 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf 27 


• “employee” found in 26 U.S.C. §3401(c ) and 26 CFR §31.3401(c )-1 Employee.   28 
• Click here for 26 U.S.C. §3401(c)  29 


http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007b.pdf 30 
• Click here for 26 CFR. §31.3401(c)-1  31 


http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007c.pdf 32 
• “person” found in 26 CFR 301.6671-1 (which governs who is liable for penalties under Internal Revenue Code).  33 


Click here for evidence (WTP Exhibit 421) 34 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007d.pdf 35 


36 


37 


YOUR ANSWER (circle one):  Admit/Deny 


18.  Admit that if the meaning of "includes" as used in the definitions in the previous question is "and" or "in addition to" 
and the statutes AS A WHOLE do not define everything that is added, then these statutes cannot define any of the words 
described, based on the definition of the word "definition" found in Black's Law Dictionary, Sixth Edition, page 423: 


38 
39 


definition: (Black's Law Dictionary, Sixth Edition, page 423) A description of a thing by its properties; an 
explanation of the meaning of a word or term.  


40 
The process of stating the exact  meaning of a word by means 41 


of other words.  Such a description of the thing defined, including all essential elements and excluding all 
nonessential, as to distinguish it from all other things and classes." 


42 
43 
44 [Black's Law Dictionary, Sixth Edition, page 423] 


• Click here for evidence 45 
http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.008.pdf 46 


47 YOUR ANSWER (circle one):  Admit/Deny 



http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/26/7701.html

http://www4.law.cornell.edu/uscode/4/110.html

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf

http://www4.law.cornell.edu/uscode/26/7701.html

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007a.pdf

http://www4.law.cornell.edu/uscode/26/3401.html

http://squid.law.cornell.edu/cgi-bin/get-cfr.cgi?TITLE=26&PART=31&SECTION=3401(c)-1&TYPE=TEXT

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007b.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007b.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007c.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007c.pdf

http://squid.law.cornell.edu/cgi-bin/get-cfr.cgi?TITLE=26&PART=301&SECTION=6671-1&TYPE=TEXT

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007d.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.007d.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.008.pdf

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.008.pdf
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1 
2 


19.  Admit that the Internal Revenue Code, IN TOTAL defines and describes all things which are included in the definition 
of the words above and that nothing is included in the definitions above which is not explicitly mentioned. 


That is to say, the statute, read "as a whole," post at 998 [530 U.S. 943] (THOMAS, J., dissenting), leads the 3 
reader to a definition. That definition does not include the Attorney General's restriction -- "the child up to the 
head." Its words, "substantial portion," indicate the contrary. 


4 
5 


[Stenberg v. Carhart, 530 U.S. 914 (2000)] 6 


7 


8 
9 


10 


11 


12 


13 
14 
15 


YOUR ANSWER (circle one):  Admit/Deny 


20.  Admit that the phrase “read as a whole” in the previous section implies looking at all sections of a body of law to 
discern all things which might be added in order to discern everything that is included, but to assume nothing that is not 
explicitly mentioned. 


YOUR ANSWER (circle one):  Admit/Deny 


21.  Admit that the U.S. Government is one of finite, delegated, enumerated powers. 


We start with first principles. The Constitution creates a Federal Government of enumerated powers. See U.S. 
Const., Art. I, 8. As James Madison wrote, "[t]he powers delegated by the proposed Constitution to the federal 
government are few and defined. Those which are to remain in the State governments are numerous and 
indefinite." The Federalist No. 45, pp. 292-293 (C. Rossiter ed. 1961). This constitutionally mandated division 16 
of authority "was adopted by the Framers to ensure protection of our fundamental liberties." Gregory v. 17 
Ashcroft, 501 U.S. 452, 458 (1991) (internal quotation marks omitted). "Just as the separation and 18 
independence of the coordinate branches of the Federal Government serves to prevent the accumulation of 19 
excessive power in any one branch, a healthy balance of power between the States and the Federal 20 
Government will reduce the risk of tyranny and abuse from either front." Ibid.  21 


22 


23 


24 
25 
26 


27 


[U.S. v. Lopez, 514 U.S. 549 (1995)] 


YOUR ANSWER (circle one):  Admit/Deny 


22.  Admit that it is impossible to establish a government of finite, delegated, enumerated powers whose authority is not 
completely, unambiguously, and fully described in written law that is not open to subjective or arbitrary interpretation or 
presumption of any kind. 


YOUR ANSWER (circle one):  Admit/Deny 


23.  Admit that the definition of “includes” provided in 26 U.S.C. §7701(c ) when used in its context of “in addition to” 
would create a statutory presumption if the Internal Revenue Code IN TOTAL or AS A WHOLE, did not define everything 
that is included in definitions that rely upon that word. 


28 
29 
30 


31 


32 
33 


YOUR ANSWER (circle one):  Admit/Deny 


24.  Admit that Congress does not have the authority under the Constitution to delegate its basic and sole function of 
writing law or defining the terms in the law to a judge or jury, because the Separation of Powers Doctrine does not allow it 
to delegate any of its powers and this doctrine would be unlawfully violated by doing so. 34 


"To the contrary, the Constitution divides authority between federal and state governments for the protection 35 
of individuals. State sovereignty is not just an end in itself: "Rather, federalism secures to citizens the 36 
liberties that derive from the diffusion of sovereign power." Coleman v. Thompson, 501 U.S. 722, 759 (1991) 
(BLACKMUN, J., dissenting). "Just as the separation and independence of the coordinate branches of the 
Federal Government serve to prevent the accumulation of excessive power in any one branch, a healthy 
balance of power between the States and the Federal Government will reduce the risk of tyranny and abuse 
from either front." Gregory v. [505 U.S. 144, 182]   Ashcroft, 


37 
38 
39 
40 


501 U.S., at 458 . See The Federalist No. 51, 
p. 323. (C. Rossiter ed. 1961). 


41 
42 


Where Congress exceeds its authority relative to the States, therefore, the departure from the constitutional 43 
plan cannot be ratified by the "consent" of state officials. An analogy to the separation of powers among the 44 
branches of the Federal Government clarifies this point. The Constitution's division of power among the 45 
three branches is violated where one branch invades the territory of another, whether or not the encroached-46 
upon branch approves the encroachment. In Buckley v. Valeo, 424 U.S. 1, 118 -137 (1976), for instance, the 
Court held that Congress had infringed the President's appointment power, despite the fact that the President 


47 
48 



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=530&page=914

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=501&invol=452#458

http://www4.law.cornell.edu/uscode/26/7701.html

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=501&invol=722#759

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=volpage&court=us&vol=501&page=458#458

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=424&invol=1#118
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1 himself had manifested his consent to the statute that caused the infringement by signing it into law. See 
National League of Cities v. Usery, 426 U.S., at 842 , n. 12. In INS v. Chadha, 462 U.S. 919, 944 -959 (1983), 
we held that the legislative veto violated the constitutional requirement that legislation be presented to the 
President, despite Presidents' approval of hundreds of statutes containing a legislative veto provision. See id., 
at 944-945. The constitutional authority of Congress cannot be expanded by the "consent" of the governmental 
unit whose domain is thereby narrowed, whether that unit is the Executive Branch or the States. 


2 
3 
4 
5 
6 


State officials thus cannot consent to the enlargement of the powers of Congress beyond those enumerated in 7 
the Constitution. Indeed, the facts of this case raise the possibility that powerful incentives might lead both 8 
federal and state officials to view departures from the federal structure to be in their personal interests.9 
[New York v. United States, 505 U.S. 144 (1992)] 10 


11 


12 
13 


14 


15 
16 


17 
18 
19 
20 


YOUR ANSWER (circle one):  Admit/Deny 


25.  Admit that no judge has the authority to enlarge or expand a definition to include things not explicitly stated in the 
statute itself. 


YOUR ANSWER (circle one):  Admit/Deny 


26.  Admit that a judge who extends the meaning of a term beyond that clearly stated in the statute is effectively “legislating 
from the bench” and exceeding his or her Constitutionally delegated authority. 


“But, allowing the people to make constitutions and unmake them, allowing their representatives to make laws 
and unmake them, and without our interference as to their principles or policy in doing it, yet, when 
constitutions and laws are made and put in force by others, then the courts, as empowered by the State or the 
Union, commence their functions and may decide on the rights which conflicting parties can legally set up 
under them, rather than about their formation itself. Our power begins after theirs ends. Constitutions and 21 
laws precede the judiciary, and we act only under and after them, and as to disputed rights beneath them, 22 
rather than disputed points in making them. We speak what is the law, jus dicere, we speak or construe what 23 
is the constitution, after both are made, but we make, or revise, or control neither.”  24 
[Luther v. Borden, 48 U.S. 1 (1849)] 25 


26 27.  Admit that when the word “include” is used within a statutory definition in its context of meaning “in addition to”, the 
other things that it adds to must also be specified in another section of the statutes as well or the statute is void for 
vagueness. 


27 
28 


29 


30 
31 
32 


YOUR ANSWER (circle one):  Admit/Deny 


28. Admit that when the interpretation of a statute or regulation is unclear or ambiguous, then the by the rules of statutory 
construction, the doubt must be resolved :most strongly against the government and in favor of the citizen” (not “taxpayer”, 
but “citizen”) as indicated in the cite from the Supreme Court below: 


“In the interpretation of statutes levying taxes, it is the established rule not to extend their provisions by 
implication 


33 
beyond the clear import of the language used, or to enlarge their operations so as to embrace 


matters not specifically 
34 


pointed out.  In case of doubt they are construed most strongly against the government 
and in 


35 
favor of the citizen.”  36 


[Gould v. Gould, 245 U.S. 151 (1917)] 37 


38 YOUR ANSWER (circle one):  Admit/Deny 


Affirmation: 39 


I declare under penalty of perjury as required under 26 U.S.C. §6065 that the answers provided by me to the foregoing 
questions are true, correct, and complete to the best of my knowledge and ability, so help me God.  I also declare that these 
answers are completely consistent with each other and with my understanding of both the Constitution of the United States, 
Internal Revenue Code, Treasury Regulations, the Internal Revenue Manual, and the rulings of the Supreme Court but not 
necessarily lower federal courts. 


40 
41 
42 
43 
44 


45 


46 


Name (print):____________________________________________________ 


Signature:_______________________________________________________ 



http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=volpage&court=us&vol=426&page=842#842

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=462&invol=919#944

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=144

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=48&page=1

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=48&page=1

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=245&page=151

http://assembler.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00006065----000-.html
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1 


2 


3 


4 


Date:______________________________ 


Witness name (print):_______________________________________________ 


Witness Signature:__________________________________________________ 


Witness Date:________________________ 
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DEFINITION OF THE WORD "includes" IN THE INTERNAL REVENUE CODE

19. ‘Includes’ and more on ‘resident.’ 

I have used the term ‘includes’ many times, and since it is impossible to interpret the USC correctly without a 
proper understanding of this term, I will give some detailed attention to it’s definition and usage in legal writings. I will start 
by focusing on ‘resident,’ as found in the laws of the ‘STATE OF CALIFORNIA’…although I am confident that 
only insignificant details will vary from corporate ‘State’ to corporate ‘State.’

For example, in my case, I am not now, and never have been, a resident of the corporate STATE OF CALIFORNIA, 
because this term of art refers to one who lives on any federal territory located within the borders of California, such as 
a military base.

The word resident is a term of art that has a special meaning in the STATE OF CALIFORNIA CODE (which is how it is 
often written). The General Provisions of this Code, Section 17014, defines ‘resident,’ in pertinent part, as:

1.  Every individual who is in this state for other than a temporary or transitory purpose. 
2.  Every individual domiciled in this state who is outside the state for a temporary or transitory purpose. (Emphasis added.)

Unfortunately, the above definition of resident is deceptive, because it must be understood that the phrase ‘in this state’ in 
(1) and (2), is another term of art, which has a special meaning that is precisely defined in the Code’s General 
Provisions, Section 6017, and Assessments Section 11205:

‘In this State’ or ‘in the State’ means within the exterior limits of the State of California and includes [is limited to] all 
territory within these limits owned by or ceded to the United States of America. (Emphasis added.)

(As shown above, this use of ‘United States of America’ is a constitutionally unauthorized usage, sometimes employed by 
the corporate federal ‘United States,’ misleadingly to designate itself, or one of its agencies. It must not be confused with 
the original meaning of that phrase, as found in the Declaration of Independence, and Article I of the still valid Articles 
of Confederation: "The title of this confederacy shall be ‘The United States of America.’"—which is the name of 
the delegating authority, not that agency [the ‘United States’] to which the U.S. Constitution later delegated specific 
limited powers within the states, at 1:8, or plenary powers within the federal zone, at 4:3:2.)

The above definition of ‘in this state’ still does not clarify the meaning of the term ‘resident,’ however, until the 
special meaning of yet another painted word, ‘includes,’ is understood.

While it would be easy to assume that the above definition means "all land within the borders of California, and does 
not exclude federal territory therein," the proper interpretation is fundamentally and crucially different! What is really 
meant, is that land ‘in this State’ refers only to "territory within these limits owned by or ceded to the United States 
of America" (i.e., an agency of the corporate federal U.S. Government).

I believe that it is beyond contention that the use of ‘includes’ is meant to mislead and deceive. The law writers 
prove themselves to be able to be completely unambiguous when a forthright statement is called for—as 26 USC 6103(b)(5) 
or 4612(a)(4), quoted in section 6, above. However, the correct interpretation of this term, as used in all corporate State 
and federal codes and regulations, has been made quite clear, if one probes deep enough.

For instance, if one goes back to the January 1, 1961 revision of Title 26 Code of Federal Regulations, at Section 170.59, 
it states:
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‘Includes’ and ‘including’ shall not be deemed to exclude things other than those enumerated [i.e., by the example given…
by the class example] which are in the same general class." (Emphasis added.)

The example represents the class…and that class only! Which is to say, if Puerto Rico is given as a class example, this 
would indicate that no union state, being party to the Constitution, could be referred to, since Puerto Rico is not yet, at least, 
a union state.

As the Supreme Court has put forth several times, the statutes must be assumed to be written exactingly, and, therefore, 
taken to mean precisely what they say. (This will be painfully obvious, when we read Public Law 86-624, below.) So, 
no meaning can be imputed into their words, other than specifically what is written. Therefore, what is excluded must 
be interpreted to mean that it was intended to be excluded.

This revision of 1961, is where this essential qualification of "includes" was introduced, although this concept has 
been accepted in law for millennia. For example, in the maxims: the Ejusdem generis rule (of the same kind, class, or 
nature), as well as Noscitur a sociis (it is known by its associates) and Inclusio unius est exclusio alterius (the inclusion of 
one is the exclusion of another).

It is interesting, although not unexpected or important, that it was watered down in the most recent revisions, for the 
older version still has legal force and effect. Now, the code tries to disguise things by saying, in 26 USC § 7701(c) 
Includes and Including:

The terms ‘includes’ and ‘including’ when used in a definition contained in this title shall not be deemed to exclude 
other things otherwise within the meaning of the term defined."

This, of course, is a desperate effort—which, for the most part has succeeded!—to obfuscate the earlier phrasing: "which are 
in the same general class." But, for anyone with half a mind, it is seen to be just the same old smoke and mirrors.

A Supreme Court ruling supports this:

The ordinary significance of the terms, as defined by the dictionaries, both Webster and the Standard, is ‘to confine within; 
to hold; to contain; to shut up; embrace; and involve.’ Include or the participial form thereof, is defined ‘to comprise 
within’; ‘to hold’; ‘to contain’; ‘to shut up’; and synonyms are ‘contain’; ‘enclose’; ‘comprehend’; ‘embrace.’ (Montello 
Salt Co. v. Utah, 221 U.S. 452 (1911), at 455-456).

Even more interesting, considering its source, is Treasury Definition 3980, Vol. 29, January-December, 1927, pages 64 
and 65, where the terms ‘includes’ and ‘including’ are defined as follows:

(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; confine…But granting that the word ‘including’ 
is a term of enlargement, it is clear that it only performs that office by introducing the specific elements constituting 
the enlargement. It thus, and thus only, enlarges the otherwise more limited, preceding general language…The 
word ‘including’ is obviously used in the sense of its synonyms, comprising; comprehending; embracing. (Emphasis added.)

In the Montello case, above, the U.S. Supreme Court, puts its cachet to this view:

The Supreme Court of the State…also considered that the word ‘including’ was used as a word of enlargement, the 
learned court being of the opinion that such was its ordinary sense. With this we cannot concur. It is its exceptional sense, 
as the dictionaries and cases indicate.
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Some 80 court cases have chosen the restrictive meaning of ‘includes,’ etc., such as this one last example:

Includes is a word of limitation. Where a general term in Statute is followed by the word ‘including’ the primary import 
of specific words following quoted words is to indicate restriction rather than enlargement. (Powers ex rel Dovon v. Charron 
R.I., 135 A. 2nd 829)

To elucidate more clearly the 1961 definition, above: ‘includes’ and ‘including’ shall not be deemed to include things 
not enumerated, unless they are in the same general class. For instance, ‘State,’ in 26 USC 7701(10): "The term ‘State’ 
shall be construed to include the District of Columbia…" Here, "the District of Columbia," without any doubt, is not "in 
the same general class," category, or genus as Missouri or California—it is a federal "State." The District of Columbia has 
a totally different jurisdictional set up than a union state. It is under the absolute jurisdiction of the ‘U.S.,’ and the states 
are not. Only in the federal zone does the U.S. have jura summi imperii, right of supreme dominion, complete sovereignty.

And, two sections from the Conclusion of my paper:

1. The Alaska and Hawaii Omnibus Acts, mandate that the IRC stop referring to Alaska and Hawaii as being ‘States,’ 
upon their being made states of the union. Therefore, 26 CFR 31.3121(e)-1 State, United States, and citizen [revised April 
1, 1999] now reads: "(a) When used in the regulations in this subpart, the term ‘State’ includes the District of Columbia, 
the Commonwealth of Puerto Rico, the Virgin Islands, the Territories of Alaska and Hawaii before their admission 
as States…" They were previously, then, federal States, which is what the IRC said it applied to. Quod erat 
demonstrandum. (QED, ‘which was to be demonstrated.’)

13. In section 7 of this paper I quote an alcohol and tobacco tax act, of 1868, which reads: "…and the word ‘State’ to 
mean and include a Territory and District of Columbia." So, here we have the federal States referred to openly 
and unmistakably. Furthermore, ‘mean’ and ‘include’ are equated, which makes ‘include’ restrictive. This is bolstered 
in 12 USC 202 Definitions where it says: "the term ‘State’ means any State, [comma, that means, here, ‘which comprises 
the following’] Territory, or possession of [i.e., belonging to] the [District] United States…" ‘State,’ here, unquestionably 
has to indicate a federal State, because of the other sample examples, which are totally distinct from a union state 
and, therefore, cannot be in the same list with it. QED. 
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THE GREAT IRS HOAX:  WHY WE DON'T OWE INCOME TAX

 Go to Home Page

  GO TO THE TAX AREA ON THE FAMILY GUARDIAN WEBSITE 
  GO TO SOVEREIGNTY FORMS AND INSTRUCTIONS AREA

WATCH OUR FREE MOVIE ONLINE!  CLICK HERE!  

"Who is John Galt?"

Welcome to our free download page.  The Great IRS Hoax:  Why We Don't Owe Income Tax is a an amazing 
documentary that exposes the lie that the IRS and our tyrannical government "servants" have foisted upon us all these 
years:

"That we are liable for IRC Subtitle A income tax as American Nationals living in the 50 states of the 
Union with earnings from within the 50 states of the Union that does not originate from the 
government."

Through a detailed and very thorough analysis of both enacted law and IRS behavior unrefuted by any of the 100,000 
people who have downloaded the book, including present and former (after they learn the truth!) employees of the 
Treasury and IRS, it reveals why Subtitle A of the Internal Revenue Code is private law/special law that one only 
becomes subject to by engaging in an excise taxable activity such as a "trade or business", which is a type of federal 
employment and agency that puts people under federal jurisdiction who would not otherwise be subject.  It proves using 
the government's own laws and publications and court rulings that for everyone in states of the Union who has not 
availed themselves of this excise taxable privilege of federal employment/agency, Subtitle A of the I.R.C. is not "law" 
and does not require the average American domiciled in states of the Union to pay a "tax" to the federal government.  
The book also explains how Social Security is the de facto mechanism by which "taxpayers" are recruited, and that the 
program is illegally administered in order to illegally expand federal jurisdiction into the states using private law.  This 
book does not challenge or criticize the constitutionality of any part of the Internal Revenue Code nor any state revenue 
code, but simply proves that these codes are being misrepresented and illegally enforced by the IRS and state revenue 
agencies against persons who are not their proper subject.  This book might just as well be called The Emperor Who Had 
No Clothes because of the massive and blatant fraud that it exposes on the part of our public servants.

 
"But Dad, the emperor is naked!"
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Five years of continuous research by the author(s) and  their readers went into writing this very significant and incredible 
book. This book is very different from most other tax books because:

1.  The book is written in part by our tens of thousands of readers and growing...THAT'S YOU!  We invite and 
frequently receive good new ideas and materials from legal researchers and ordinary people like YOU, and when 
we get them, we add them to the book after we research and verify them for ourselves to ensure their accuracy.  
Please keep your excellent ideas coming, because this is a team effort, guys!

2.  We use words right out of the government's own mouth, in most cases, as evidence of most assertions we make.  If 
the government calls the research and processes found in this book frivolous, they would have to call the 
Supreme Court, the Statutes at Large, the Treasury Regulations (26 C.F.R.) and the U.S. Code frivolous, because 
everything derives from these sources.

3.  Ever since the first version was published back in Nov. 2000, we have invited, and even begged, the government 
continually and repeatedly, both on our website and in our book and in correspondence with the IRS and the 
Senate Finance Committee (click here to read our letter to Senator Grassley under "Political Activism"), and in 
the We The People Truth in Taxation Hearings to provide a signed affidavit on government stationary along with 
supporting evidence that disproves anything in this book .  We have even promised to post the government's 
rebuttal on our web site unedited because we are more interested in the truth than in our own agenda.  Yet, some 
criminal public servants  have consistently and  steadfastly refused their legal duty under the First 
Amendment Petition Clause to answer our concerns and questions, thereby hiding from the truth and obstructing 
justice in violation of 18 U.S.C. Chapter 73.  By their failure to answer they have defaulted and admitted to the 
complete truthfulness of this book pursuant to Federal Rule of Civil Procedure 8(d). If the "court of public 
opinion" really were a court, and if the public really were fully educated about the law as it is the purpose of this 
book to bring about, the IRS and our federal government would have been convicted long ago of the following 
crimes by their own treasonous words and actions thoroughly documented in this book (click here for more 
details): 

�❍     Establishment of the U.S. government as a "religion" in violation of First Amendment (see 
section 4.3.2 of this book and our article entitled: Our Government has Become Idolatry and 
a False Religion)

�❍     Obstruction of justice under 18 U.S.C. Chapter 73
�❍     Conspiracy against rights under 18 U.S.C. §241
�❍     Extortion under 18 U.S.C. §872 .
�❍     Wrongful actions of Revenue Officers under 26 U.S.C. §7214
�❍     Engaging in monetary transactions derived from unlawful activity under 18 U.S.C. §1957
�❍     Mailing threatening communications under 18 U.S.C. §876
�❍     False writings and fraud under 18 U.S.C. §1018
�❍     Taking of property without due process of law under 26 CFR §601.106(f)(1)
�❍     Fraud under 18 U.S.C. §1341
�❍     Continuing financial crimes enterprise (RICO) under 18 U.S.C. §225
�❍     Conflict of interest of federal judges under 28 U.S.C. §455
�❍     Treason under Article III, Section 3, Clause 1 of the U.S. Constitution
�❍     Breach of fiduciary duty in violation of 26 CFR 2635.101, Executive order order 12731, and 

Public Law 96-303
�❍     Peonage and obstructing enforcement under Thirteenth Amendment,  18 U.S.C. §1581 and 

42 U.S.C. §1994
�❍     Bank robbery under 18 U.S.C. §2113 ( in the case of fraudulent notice of levies)

4.  We keep the level of the writing to where a person of average intelligence and no legal background can 
understand and substantiate the claims we are making for himself.

5.  We show you how and where to go to substantiate every claim we make and we encourage you to check the facts 
for yourself so you will believe what we say is absolutely accurate and truthful.

6.  All inferences made are backed up by extensive legal research and justification, and therefore tend to be more 
convincing and authoritative and understandable than most other tax books.  We assume up front that you will 
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question absolutely every assertion that we make because we encourage you to do exactly that, so we try to 
defend every assertion in advance by answering the most important questions that we think will come up.  We try 
to reach no unsubstantiated conclusions whatsoever and we avoid the use of personal opinions or anecdotes or 
misleading IRS publications.  Instead, we always try to back up our conclusions with evidence or an authoritative 
government source such as a court cite or a regulation or statute or quotes from the authors of the law themselves, 
and we verify every cite so we don't destroy our credibility with irrelevant or erroneous data or conclusions.  
Frequent corrections and feedback from our 100,000 readers (and growing) also helps considerably to ensure 
continual improvements in the accuracy and authority and credibility of the document.

7.  Absolutely everything in the book is consistent with itself and we try very hard not to put the reader into a state of 
"cognitive dissonance", which is a favorite obfuscation technique of our public dis-servants and legal profession.  
No part of this book conflicts with any other part and there is complete "cognitive unity".  Every point made 
supports and enhances every other point.  If the book is truthful, then this must be the case.  A true statement 
cannot conflict with itself or it simply can't be truthful. 

8.  With every point we make, we try to answer the question of "why" things are the way they are so you can 
understand our reasoning.  We don't flood you with a bunch of rote facts to memorize without explaining why 
they are important and how they fit in the big picture so you can decide for yourself whether you think it is worth 
your time to learn them.  That way you can learn to think strategically, like most lawyers do.

9.  We practice exactly what we preach and what we put in the book is based on lessons learned actually doing what 
is described.  That way you will believe what we say and see by our example that we are very sincere about 
everything that we are telling you.  Since we aren't trying to sell you anything, then there can't be any other 
agenda than to help you learn the truth and achieve personal freedom.

10.  This is also the ONLY book that explains and compares all the major theories and tax honesty groups and sifts 
the wheat from the chaff to extract the "best of breed" approach from each advocate which has the best 
foundation in law and can most easily be defended in court.

11.  The entire book, we believe, completely, truthfully, and convincingly answers the following very important 
question:

"How can we interpret and explain the Internal Revenue Code in a way that makes it completely 
lawful and Constitutional, both from the standpoint of current law and from a historical perspective?"

If you don't have a lot of time to read EVERYTHING, we recommend reading at least the following chapters in the 
order listed: 1, 3, 4, 5 (these are mandatory).

TESTIMONIALS:  Click here to hear what people are saying about this book!

If you are from the government and think that this book might be encouraging some kind of illegal activity, click here to 
find a rebuttal of such an accusation and detailed research on why we are not subject to state or federal jurisdiction for 
anything related to this website or our ministry.

Please don't call or email us to ask to purchase a hardcopy of the book because we aren't in the publishing business 
and we DON'T sell ANYTHING, including this book.  We emphasize that this is a non-profit CHRISTIAN 
MINISTRY and NOT a business of any kind. Absolutely no commercial or business activity may be linked to this 
website or our materials.  We don't ever want any of our writings to be classified as commercial speech and thereby 
subjected to government censorship.  

You can easily and inexpensively make your own copy of the book at any Kinkos or printing store if you follow the 
instructions on its cover sheet or at the beginning of the Table of Contents.

Our sincere thanks go to our volunteers for offering server space for our Fast Mirror Sites! 
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2 U.S. Government Background 128 1,432

3 Legal Authority for Income Taxes in the United States 173 1,833

4 Know Your Citizenship Status and Rights! 376 4,424

5 The Evidence:  Why We Aren't Liable to File Returns or Pay 
Income Tax 539 5,467

6 History of Federal Government Income Tax Fraud, Racketeering, 
and Extortion in the U.S.A. 179 1,864

7 Case Studies 45 420

8 Resources for Tax Freedom Fighters 9 97

9 Definitions 14 220

The Great IRS Hoax book draws on works from several prominent sources and authors, such as:

1.  The U.S. Constitution.
2.  The Family Constitution
3.  Amendments to the U.S. Constitution.
4.  The Declaration of Independence.
5.  The United States Code (U.S.C.), Title 26 (Internal Revenue Code), both the current version and amended past 

versions.
6.  U.S. Supreme Court Cases.
7.  U.S. Tax Court findings.
8.  The Code of Federal Regulations (CFR), Title 26, both the current version and amended past versions.
9.  IRS Forms and Publications (directly from the IRS Website at http://www.irs.gov).

10.  U.S. Treasury Department Decisions.
11.  Federal District Court cases.
12.  Federal Appellate (circuit) court cases.
13.  Several websites.
14.  A book entitled Losing Your Illusions by Gordon Phillips of Private Arena (http://privatearena.com/).
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15.  A book entitled IRS Humbug, by Frank Kowalik.
16.  A book entitled Federal Mafia, by Irwin Schiff (http://paynoincometax.com).
17.  A book entitled Constitutional Income, by Phil Hart (http://constitutionalincome.com/).
18.  Case studies of IRS enforcement tactics (http://www.neo-tech.com/irs-class-action/).
19.  Case studies of various tax protester groups.
20.  The IRS' own publications about Tax Protesters.
21.  A book entitled Why No One is Required to File Tax Returns by William Conklin (http://www.anti-irs.com)
22.  Writings of Thomas Jefferson, the author of the Declaration of Independence.
23.  Department of Justice, Tax Division, Criminal Tax Manual
24.  Several other books mentioned on our Recommended Reading page.

Below is a complete outline of the content of this very extensive work:

 PREFACE

Testimonials
Preface
Conventions Used Consistently Throughout This Book
Table of Contents
Table of Authorities

Cases
Statutes
Regulations
Other Authorities

Index
Revision History

 1. INTRODUCTION 

1.1  Help!  Where can I get help with my tax problem?
1.2 Summary of the Purpose of this document
1.3 Who Is This Document Intended To Help?
1.4 Why Should I Believe This Book or Your Website?

1.4.1 Mission statement
1.4.2 Motivation and Inspiration
1.4.3 Ministry
1.4.4 Schooling
1.4.5 Criticism
1.4.6 Pricing
1.3.7 Frequently Asked Questions About Us

1.4.7.1  Question 1:  Do you file 1040 forms?
1.4.7.2  Question 2:  Do you have any court cites favorable to your position?
1.4.7.3  Question 3:  Isn't it a contradiction for you to be working for the 
government on the one hand and criticizing the government on the other hand.
1.4.7.4  Question 4:  Isn't it a contradiction to be paid by the very tax dollars from 
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the government that you tell people not to pay?
1.4.7.5  Question 5:  Do you have to quote the Bible so much?
1.4.7.6  Question 6: Aren't you endangering yourself by criticizing government?
1.4.7.7 Question 7:  How come I can't select or copy text from the electronic version 
of this document?
1.4.7.8 Question 8:  I'm afraid to act on the contents of this book.  What should I do?

1.5 Who Is Really Liable for the Income Tax? 
1.6 Amazing Facts About the Income Tax 
1.7 So if citizens don't need to pay income tax, how could so many people be fooled for so long? 
1.8 Our Own Ignorance, Laziness, Arrogance, Disorganization, and Apathy: Public Enemy #1 
1.9 Political "Tax" Prisoners
1.10 What Attitude are Christians Expected to Have About This Document? 

1.10.1 Jesus Christ, Son of God, was a tax protester!
1.10.2 The Fifth Apostle Jesus Called and the first "Sinner" Called to Repentance Were Tax 
Collectors
1.10.3  The FIRST to Be Judged By God Will Be Those Who Took the Mark of the Beast:  The 
Socialist (Social) Security Number
1.10.4 Our obligations as Christians
1.10.5 Civil Disobedience to Corrupt Governments is a Biblical Mandate
1.10.6 Why you can't trust Lawyers and Most Politicians
1.10.7 How can I wake up fellow Christians to the truths in this book?

1.11 Common Objections to the Recommendations In This Document 

1.11.1 Why can't you just pay your taxes like everyone else? 
1.11.2 What do you mean my question is irrelevant? 
1.11.3  How Come my Accountant or Tax Attorney Doesn't Know This?
1.11.4 Why Doesn't the Media Blow the Whistle on This? 
1.11.5 Why Won't the IRS and the US Congress Tell Us The Truth? 
1.11.6 But how will government function if we don't pay?
1.11.7 What kind of benefits could the government provide without taxes?
1.11.8 I Believe You But I'm Too Afraid to Confront the IRS
1.11.9 The Views Expressed in This Book are Overly Dogmatic or Extreme 

1.12 Analysis of financial impact of ending federal income taxes

 2. U.S. GOVERNMENT BACKGROUND 

2.1 Code of Ethics for Government Service 
2.2 The Limited Powers and Sovereignty of the United States Government 
2.3 Thomas Jefferson on Property Rights and the Foundations of Government 
2.4 The Freedom Test

2.4.1 Are You Free or Do You Just Think You Are? 
2.4.2 Key to Answers
2.4.3 Do You Still Think You Are Free? 

2.5 14 Signposts to Slavery
2.6  The Mind-Boggling Burden to Society of Slavery to the Income Tax
2.7 America: Home of the Slave and Hazard to the Brave 

2.7.1 Karl Marx's Communist Manifesto: Alive and Well In America 
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2.7.2 Public (Government) Schooling 
2.7.3 The Socialist Plan to Make America Communist
2.7.4 IRS Secret Police/KGB in Action!

2.8 Sources of Government Tyranny and Oppression 

2.8.1 Deception: The religion of Satan and our government
2.8.2 Presumption
2.8.3 Illegal Acts and Legal Obfuscation
2.8.4 Propaganda, and Political Warfare
2.8.5 Compelled Income Taxes on Labor (slavery!)
2.8.6 The Socialist (Social) Security Number: Mark of the Beast 

2.8.6.1 Coercion: The Enumeration At Birth Program 
2.8.6.2 Coercion: Denying Benefits for Those who Refuse to Provide Socialist 
Security Numbers 

2.8.7  National ID Cards
2.8.8 Paper Money 

2.8.8.1 What is Money?
2.8.8.2 The Founders Rejected Paper Currency 
2.8.8.3 War of Independence Fought Over Paper Money 
2.8.8.4 President Thomas Jefferson: Foe of Paper Money 
2.8.8.5 Wealth confiscation through inflation 
2.8.8.6 The Most Dangerous Man in the Mid South
2.8.8.7 What Type of "Money" Do You Pay Your Taxes With To the IRS? 

2.8.9 The Federal Reserve 

2.8.9.1 The Federal Reserve System Explained 
2.8.9.2 Lewis v. United States Ruling 
2.8.9.3 Federal Reserve Never Audited 

2.8.10 Debt
2.8.11 Surrendering Freedoms in the Name of Government-Induced Crises
2.8.12 Judicial Tyranny

2.8.12.1 Conflict of Interest and Bias of Federal Judges
2.8.12.2 Sovereign Immunity
2.8.12.3 Cases Tried Without Jury
2.8.12.4 Attorney Licensing
2.8.12.5 Protective Orders
2.8.12.6 "Frivolous" Penalties
2.8.12.7 Non-publication of Court Rulings

2.8.12.7.1 Background
2.8.12.7.2 Publication Procedures Have Been Changed Unilaterally
2.8.12.7.3 Publication is Essential to a Legal System Based on 
Precedent
2.8.12.7.4 Citizens in a Democracy are Entitled to Consistent 
Treatment From the Courts
2.8.12.7.5 Operational Realities of Non-publication
2.8.12.7.6 Impact of Non-publication Inside the Courts
2.8.12.7.7 Openness
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2.8.12.7.8 Constitutional Considerations
2.8.12.7.9 Opinions Are Necessary, Even in "Insignificant Matters"
2.8.12.7.10 Impact on the Legal System in Society
2.8.12.7.11 Questions to Ponder

2.9 The Social Security Fraud 

2.9.1  Social Security is NOT a Contract!
2.9.2 Social Security is Voluntary Not Mandatory 
2.9.3 A Legal Con Game (Forbes Magazine, March 27, 1995) 
2.9.4 The Legal Ponzi Scheme (Forbes Magazine, October 9, 1995) 
2.9.5 The Social Security Mess: A Way Out, (Reader's Digest, December 1995) 

2.10 They Told The Truth!: Amazing Quotes About the U.S. Government 

2.10.1 ...About The Internal Revenue Service 
2.10.2 ...About Social Security 
2.10.3 ...About The Law 
2.10.4 ...About Money, Banking & The Federal Reserve 
2.10.5 ...About the New World Order 
2.10.6 ...About the "Watchdog Media" 
2.10.7 ...About Republic v. Democracy 
2.10.8 ...About Citizens, Politicians and Government 
2.10.9 ...About Liberty, Slavery, Truth, Rights & Courage

2.11 Bill of No Rights| 
2.12 Am I A Bad American?-Absolutely Not!  
2.13 How to Teach Your Child About Politics 
2.14  If Noah Were Alive Today 
2.15 Prayer at the Opening of the Kansas Senate 
2.16 The Ghost of Valley Forge 
2.17 Last Will and Testament of Jesse Cornish 
2.18 America? 
2.19 Grateful Slave 
2.20  Economics 101

 3. LEGAL AUTHORITY FOR INCOME TAXES IN THE UNITED STATES 

3.1 Quotes from Thomas Jefferson on the Foundations of Law and Government
3.2  Biblical Law:  The Foundation of ALL Law
3.3 The Purpose of Law
3.4 Natural Law
3.5 The Law of Tyrants
3.6 Basics of Federal Laws 

3.6.1 Precedence of Law
3.6.2 Legal Language: Rules of Statutory Construction 
3.6.3 How Laws Are Made
3.6.4 Positive Law
3.6.5 Discerning Legislative Intent and Resolving conflicts between the U.S. Code and the Statutes 
At Large (SAL)

3.7 Declaration of Independence 
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3.7.1 Dysfunctional Government 
3.7.2 God Given Rights 
3.7.3 Taxation Without Consent 

3.8 U.S. Constitution 

3.8.1 Constitutional Government 
3.8.2 Enumerated Powers, Four Taxes & Two Rules 
3.8.3 Constitutional Taxation Protection 
3.8.4 Colonial Taxation Light 
3.8.5 Taxation Recapitulation 
3.8.6 Direct vs. Indirect Taxes
3.8.7 Article I, Section 8, Clauses 1 and 3: The Power to Tax and Regulate Commerce
3.8.8 Bill of Rights

3.8.8.1 1st Amendment: The Right to Petitioner the Government for Redress of 
Grievances
3.8.8.2 4th Amendment: Prohibition Against Unreasonable Search and Seizure 
Without Probable Cause 
3.8.8.3 5th Amendment: Compelling Citizens to Witness Against Themselves

3.8.8.3.1 Introduction
3.8.8.3.2 More IRS Double-Speak/Illogic
3.8.8.3.3 The Privacy Act Notice
3.8.8.3.4 IRS Deception in the Privacy Act Notice
3.8.8.3.5 IRS Fear Tactics to Keep You "Volunteering"
3.8.8.3.6 Jesus' Approach to the 5th Amendment Issue
3.8.8.3.7 Conclusion

3.8.8.4 6th Amendment: Rights of Accused in Criminal Prosecutions 
3.8.8.5 10th Amendment: Reservation of State’s Rights

3.8.9 13th Amendment: Abolition of Slavery 
3.8.10 14th Amendment: Requirement for Due Process to Deprive Of Property 
3.8.11 16th Amendment: Income Taxes 

3.8.11.1 Legislative Intent of the 16th Amendment According to President William 
H. Taft
3.8.11.2 Understanding the 16th Amendment 
3.8.11.3 History of the 16th Amendment 
3.8.11.4 Fraud Shown in Passage of 16th Amendment 
3.8.11.5 What Tax Is Parent To The Income Tax? 
3.8.11.6 Income Tax DNA - Government Lying, But Not Perjury? 
3.8.11.7 More Government Lying, Still Not Perjury? 
3.8.11.8 There Can Be No Unapportioned Direct Tax 
3.8.11.9 The Four Constitutional Taxes 
3.8.11.10 Oh, What Tangled Webs We Weave... 
3.8.11.11 Enabling Clauses 

3.9 U.S. Code (U.S.C.) Title 26: Internal Revenue Code (IRC)

3.9.1 Word Games: Deception Using Definitions 

3.9.1.1 "citizen" (undefined)
3.9.1.2 "Compliance" (undefined)
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3.9.1.3 "Domestic corporation" (in 26 U.S.C. §7701(a)(4)) 
3.9.1.4 " Employee" (in 26 U.S.C. §7701) 
3.9.1.5 "Foreign corporation" (in 26 U.S.C. §7701(a)(5)) 
3.9.1.6 " Employer" (in 26 U.S.C. §3401) 
3.9.1.7 "Gross Income"(26 U.S.C. Sec. 71-86)
3.9.1.8 "Includes" and "Including" (26 U.S.C. §7701(c))
3.9.1.9 "Income"
3.9.1.10 "Individual" (never defined)
3.9.1.11 “Levy” (in 26 U.S.C. §7701(a)(21))
3.9.1.12 "Liable" (undefined)
3.9.1.13 "Must" means "May"
3.9.1.14 "Nonresident alien" (26 U.S.C. . §7701(b)(1)(B))
3.9.1.15 "Person" (26 U.S.C. . §7701(a)1)
3.9.1.16 "Personal services" (not defined)
3.9.1.17 "Required"
3.9.1.18 "Shall" actually means "May"
3.9.1.19 "State" (in 26 U.S.C. §7701) 
3.9.1.20 "Tax" (not defined)
3.9.1.21 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.22 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.23 "United States" (in 26 U.S.C. §7701) 
3.9.1.24 "U.S. Citizen" 
3.9.1.25 "Voluntary" (undefined)
3.9.1.26 "Wages" (in 26 U.S.C. . §3401(a))
3.9.1.27 "Withholding agent" (in 26 U.S.C. §7701) 

3.9.2 26 USC Sec. 1: Tax Imposed 
3.9.3 26 USC Sec. 61: Gross Income 
3.9.4 26 USC Sec. 63: Taxable Income Defined 
3.9.5 26 USC Sec. 861: Source Rules and Other Rules Relating to FOREIGN INCOME
3.9.6 26 USC Sec. 871: Tax on nonresident alien individuals
3.9.7 26 USC Sec. 872: Gross income
3.9.8 26 USC Sec. 3405: Employer Withholding 
3.9.9 26 USC Sec. 6702: Frivolous Income Tax Return 
3.9.10 26 USC Sec. 7201: Attempt to Evade or Defeat Tax 
3.9.11 26 USC Sec. 7203: Willful Failure to File Return, Supply Information, or Pay Tax 
3.9.12 26 USC Sec. 7206: Fraud and False Statements

3.10 U.S. Code Title 18: Crimes and Criminal Procedure

3.10.1 18 U.S.C. 6002-6003

3.11 U.S. Code Title 5, Sections 551 through 559: Administrative Procedures Act 
3.12 Code of Federal Regulations (CFR) Title 26 

3.12.1 How to Read the Income Tax Regulations
3.12.2 Types of Federal Tax Regulations

3.12.2.1 Treasury Regulations
3.12.2.2 "Legislative" and "interpretive" Regulations
3.12.2.3 Procedural Regulations

3.12.3  You Cannot Be Prosecuted for Violating an Act Unless You Violate It’s Implementing 
Regulations
3.12.4 Part 1, Subchapter N of the 26 Code of Federal Regulations 
3.12.5 26 CFR Sec. 1.861-8(a): Taxable Income 
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3.12.6 26 CFR Sec. 1.861-8T(d)(2)(ii)(A): Exempt income 
3.12.7 26 CFR Sec. 1.861-8T(d)(2)(iii): Income Not Exempt from Taxation 
3.12.8 26 CFR Sec. 1.861-8(f)1: Determination of Taxable Income
3.12.9 26 CFR Sec. 1.863-1: Determination of Taxable Income 
3.12.10 26 CFR Sec. 31: Employment Taxes and Collection of Income Taxes at the Source 
3.12.11 26 CFR Sec. 31.3401(c)-1: Employee 

3.13 Treasury Decisions and Orders

3.13.1 Treasury Delegation of Authority Order 150-37: Always Question Authority!
3.13.2  Treasury Decision Number 2313: March 21, 1916

3.14 Supreme Court Cases Related To Income Taxes in the United States 

3.14.1 1818:  U.S. v. Bevans (16 U.S. 336)
3.14.2 1883: Butchers' Union Co. v. Crescent City Co. (111 U.S. 746)
3.14.3 1894: Caha v. United States (152 U.S. 211)
3.14.4 1895: Pollack v. Farmer's Loan and Trust Company (157 U.S. 429, 158 U.S. 601)
3.14.5 1900: Knowlton v. Moore (178 U.S. 41)
3.14.6 1901: Downes v. Bidwell (182 U.S. 244)
3.14.7 1906: Hale v. Henkel (201 U.S> 43) 
3.14.8 1911: Flint v. Stone Tracy Co. (220 U.S. 107)
3.14.9 1914: Weeks v. U.S.  (232 U.S. 383)
3.14.10 1916: Brushaber vs. Union Pacific Railroad (240 U.S. 1)
3.14.11 1916: Stanton v. Baltic Mining (240 U.S. 103)
3.14.12 1918: Peck v. Lowe (247 U.S. 165 )
3.14.13 1920: Evens v. Gore (253 U.S. 245)
3.14.14 1920: Eisner v. Macomber (252 U.S. 189)
3.14.15 1922: Bailey v. Drexel Furniture Co. (259 U.S. 20)
3.14.16 1924: Cook v. Tait (265 U.S. 47)
3.14.17 1930: Lucas v. Earl (281 U.S. 111)
3.14.18 1935: Railroad Retirement Board v. Alton Railroad Company (295 U.S. 330)
3.14.19 1938:  Hassett v. Welch (303 U.S. 303)
3.14.20 1945: Hooven & Allison Co. v. Evatt (324 U.S. 652)
3.14.21 1959: Flora v. U.S. (362 U.S. 145)
3.14.22 1960: U.S. v. Mersky (361 U.S. 431)
3.14.23 1961: James v. United States (366 US 213, p. 213, 6L Ed 2d 246)
3.14.24 1970: Brady v. U.S. (379 U.S. 742)
3.14.25 1974:  California Bankers Association v. Shultz (416 U.S. 25)
3.14.26 1975: Garner v. U.S. (424 U.S. 648)
3.14.27 1976:  Fisher v. United States (425 U.S. 391)
3.14.28 1978: Central Illinois Public Service Co. v. United States (435 U.S. 21)
3.14.29 1985:  U.S. v. Doe (465 U.S. 605)
3.14.30 1991: Cheek v. United States (498 U.S. 192)
3.14.31 1992: United States v. Burke (504 U.S. 229, 119 L Ed 2d 34, 112 S Ct. 1867)
3.14.32 1995: U.S. v. Lopez (000 U.S. U10287)

3.15 Federal District and Circuit Court Cases

3.15.1 Commercial League Assoc. v. The People, 90 Ill. 166
3.15.2 Jack Cole Co. vs. Alfred McFarland, Sup. Ct. Tenn 337 S.W. 2d 453
3.15.3 1916: Edwards v. Keith 231 F 110, 113 
3.15.4 1925:  Sims v. Ahrens, 271 SW 720
3.15.5 1937:  Stapler v. U.S., 21 F. Supp. AT 739
3.15.6 1937:  White Packing Co. v. Robertson, 89 F.2d 775, 779 the 4th Circuit Court
3.15.7 1939: Graves v. People of State of New York (306 S.Ct. 466)
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3.15.8 1943: Helvering v. Edison Brothers' Stores, 8 Cir. 133 F2d 575
3.15.9 1946: Lauderdale Cemetary Assoc. v. Mathews, 345 PA 239, 47 A. 2d 277, 280
3.15.10 1947: McCutchin v. Commissioner of IRS, 159 F2d 472 5th Cir. 02/07/1947 
3.15.11 1952:  Anderson Oldsmobile , Inc. vs Hofferbert, 102 F. Supp. 902
3.15.12 1955: Oliver v. Halstead, 196 VA 992, 86 S.E. 2d 858 
3.15.13 1958: Lyddon Co. vs. U.S., 158 Fed. Supp 951
3.15.14 1960: Commissioner of IRS v. Duberstein, 80 5. Ct. 1190
3.15.15 1962:  Simmons v. United States, 303 F.2d 160
3.15.16 1969: Conner v. U.S. 303 F. Supp. 1187 Federal District Court, Houston
3.15.17 1986: U.S. v. Stahl, 792 F.2d 1438

3.16 IRS Publications 
3.17 Topical Legal Discussions

3.17.1 Uncertainty of the Federal Tax Laws 
3.17.2 Reasonable Cause 
3.17.3 The Collective Entity Rule
3.17.4 Due Process

3.17.4.1 What is Due Process of Law?
3.17.4.2  Due process principles and tax collection
3.17.4.3 Substantive Rights and Essentials of Due Process

3.17.5 There's No Duty To Convert Money Into Income 
3.17.6 What's Income and Why Does It Matter? 
3.17.7 The President's Role In Income Taxation 
3.17.8 A Historical Perspective on Income Taxes

 4. KNOW YOUR CITIZENSHIP STATUS AND RIGHTS! 

4.1 Natural Order
4.2 Rights v. Privileges

4.2.1 Rights Defined and Explained
4.2.2 What is the Difference Between a “Right” and a “Privilege”?
4.2.3 Fundamental Rights: Granted by God and Cannot be Regulated by the Government
4.2.4 The Two Classes of Rights: Civil and Political
4.2.5 Why we MUST know and assert our rights and can't depend on anyone to help us
4.2.6 Why you shouldn't cite federal statutes as authority for protecting your rights

4.3 Government

4.3.1  What is government?
4.3.2  Biblical view of taxation and government
4.3.3  The purpose of government: Protection of the weak from harm and evil
4.3.4  Equal protection
4.3.5  How government and God compete to provide "protection"
4.3.6  Separation of powers doctrine
4.3.7  "Sovereign"="Foreign"="Alien"
4.3.8  The purpose of income taxes: government protection of the assets of the wealthy
4.3.9 Why all man-made law is religious in nature
4.3.10 The Unlimited Liability Universe
4.3.11  The result of following government's laws instead of God's laws is slavery, servitude, and 
captivity
4.3.12  Government-instituted slavery using "privileges"
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4.3.13  Our Government has become idolatry and a false religion
4.3.14  Socialism is Incompatible with Christianity
4.3.15  All Governments are Corporations
4.3.16  How public servants eliminate or hide the requirement for "consent" to become "Masters"

4.3.16.1 Rigging government forms to prejudice our rights
4.3.16.2 Misrepresenting the law in government publications
4.3.16.3 Automation
4.3.16.4 Concealing the real identities of government wrongdoers
4.3.16.5 Making it difficult, inconvenient, or costly to obtain information about 
illegal government activities
4.3.16.6 Ignoring correspondence and/or forcing all complaints through an 
unresponsive legal support staff that exasperates and terrorizes "customers"
4.3.16.7 Deliberately dumbing down and propagandizing government support 
personnel who have to implement the law
4.3.16.8 Creating or blaming a scapegoat beyond their control
4.3.16.9 Terrorizing and threatening, rather than helping, the ignorant

4.3.17 Why good government demands more than just "obeying the law"

4.4 The Constitution is Supposed to Make You the SOVEREIGN and the Government Your Servant

4.4.1  The Constitution does not bind citizens
4.4.2  The Constitution as a Legal Contract
4.4.3  How the Constitution is Administered by the Government
4.4.4   If the Constitution is a Contract, why don't we have to sign it and how can our predecessors 
bind us to it without our signature?
4.4.5  Authority delegated by the Constitution to Public Servants
4.4.6  Voting by Congressman
4.4.7  Our Government is a band of robbers and thieves, and murderers!
4.4.8  Oaths of Public Office
4.4.9  Tax Collectors
4.4.10  Oaths of naturalization given to aliens
4.4.11  Oaths given to secessionists and corporations
4.4.12  Oaths of soldiers and servicemen
4.4.13  Treaties
4.4.14  Government Debts
4.4.15  Our rulers are a secret society!
4.4.16  The agenda of our public servants is murder, robbery, slavery, despotism, and oppression

4.5 The U.S.A. is a Republic, Not a Democracy

4.5.1  Republican mystery
4.5.2 Military Intelligence
4.5.3 Sovereign power
4.5.4 Government's purpose
4.5.5 Who holds the sovereign power?
4.5.6 Individually-held God-given unalienable Rights
4.5.7 A republic's covenant
4.5.8 Divine endowment
4.5.9 Democracies must by nature be deceptive to maintain their power
4.5.10 Democratic disabilities
4.5.11 Collective self-destruction
4.5.12 The "First" Bill of Rights
4.5.13 The mandate remains
4.5.14 What shall we do?
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4.5.15 Sorry, Mr. Franklin, "We're All Democrats Now"

4.5.15.1 Introduction
4.5.15.2 Transition to Democracy
4.5.15.3 Current Understanding
4.5.15.4 Democracy Subverts Liberty and Undermines Prosperity
4.5.15.5 Foreign Affairs and Democracy
4.5.15.6 Foreign Policy, Welfare, and 9/11
4.5.15.7 Paying for Democracy
4.5.15.8 Confusion Regarding Democracy
4.5.15.9 The Way Out

4.5.16 Summary

4.6 The Three Definitions of "United States"
4.7 Two Political Jurisdictions:  “National government” vs “General/federal government”
4.8 The Federal Zone
4.9  Police Powers
4.10 "Resident", "Residence" and "Domicile"
4.11 Citizenship

4.11.1 Introduction
4.11.2 Sovereignty
4.11.3 "Citizens" v. "Nationals"
4.11.4 Two Classes and Four Types of American Citizens 
4.11.5 Federal citizens

4.11.5.1  Types of citizenship under federal law
4.11.5.2  History of federal citizenship
4.11.5.3  Constitutional Basis of federal citizenship
4.11.5.4  The voluntary nature of citizenship: Requirement for "consent" and "intent"
4.11.5.5  How you unknowingly volunteered to become a "citizen of the United 
States" under federal statutes
4.11.5.6  Presumptions about "citizen of the United States" status
4.11.5.7  Privileges and Immunities of U.S. citizens
4.11.5.8  Definitions of federal citizenship terms
4.11.5.9  Further study

4.11.6 State Citizens/Nationals 
4.11.7 Citizenship and all political rights are exercised are INVOLUNTARILY exercised and 
therefore CANNOT be taxable and cannot be called "privileges"

4.11.7.1 Voting
4.11.7.2  Paying taxes
4.11.7.3  Jury Service
4.11.7.4  Citizenship

4.11.8 "Nationals" and "U.S. Nationals

4.11.8.1 Legal Foundations of "national" Status
4.11.8.2 Voting as a "national" or "state national"
4.11.8.3 Serving on Jury Duty as a "national" or "state national"
4.11.8.4 Summary of Constraints Applying to "national" status
4.11.8.5 Rebutted arguments against those who believe people born in the states of 
the Union are not "nationals"
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4.11.8.6 Sovereign Immunity of American Nationals

4.11.9 Rights Lost by Becoming a Federal Citizen
4.11.10 How do we lose our sovereignty and become U.S. citizens?
4.11.11 Expatriation

4.11.11.1  Definition
4.11.11.2  Right of expatriation
4.11.11.3 Compelled expatriation as a punishment for a crime
4.11.11.4 Amending your citizenship status to regain your rights: Don't expatriate!

4.11.12 How the Government Has Obfuscated the Citizenship Issue to Unwittingly Make Us All "U.
S. citizens"
4.11.13 Duties and Responsibilities of Citizens
4.11.14 Citizenship Summary

4.12 Two of You 
4.13 Contracts 
4.14 Our rights

4.14.1 No forced participation in Labor Unions or Occupational Licenses
4.14.2 Property Rights    
4.14.3 No IRS Taxes
4.14.4 No Gun Control
4.14.5 Motor Vehicle Driving
4.14.6 Church Rights
4.14.7 No Marriage Licenses

4.14.7.1 REASON #1:  The Definition of Marriage License Demands that we not 
Obtain One To Marry
4.14.7.2 REASON #2:  When You Marry With a Marriage License, You Grant the 
State Jurisdiction Over Your Marriage
4.14.7.3 REASON #3: When You Marry With a Marriage License, You Place 
Yourself Under a Body of Law Which is Immoral
4.14.7.4 REASON #4:  The Marriage License Invades and Removes God-Given 
Parental Authority
4.14.7.5 REASON #5:  When You Marry with a Marriage License, You Are Like a 
Polygamist
4.14.7.6 When does the State Have Jurisdiction Over a Marriage?
4.14.7.7 History of Marriage Licenses in America
4.14.7.8 What Should We Do?

4.15  Sources of government authority to interfere with your rights
4.16 A Citizens Guide to Jury Duty 

4.16.1 Jury Power in the System of Checks and Balances: 
4.16.2 A Jury's Rights, Powers, and Duties: 
4.16.3 Jurors Must Know Their Rights: 
4.16.4 Our Defense - Jury Power: 

4.17 The Buck Act of 1940 

4.17.1 The united States of America 
4.17.2 The "SHADOW" States of the Buck Act 
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4.18 Conflicts of Law: Violations of God's Laws by Man's Laws 
4.19 How Do We Assert Our First Amendment Rights and How Does the Government Undermine 
Them? 
4.20 The Solution

 5. THE EVIDENCE: WHY WE AREN'T LIABLE TO FILE RETURNS OR PAY INCOME TAX

5.1 Introduction to Federal Taxation

5.1.1 The Power to Create is the Power to Tax
5.1.2  You Don't Pay "Taxes" to the IRS: You are instead subsidizing socialism
5.1.3  Lawful Subjects of Constitutional Taxation within States of the Union
5.1.4  Direct Taxes Defined
5.1.5  The Internal Revenue Code subtitle A is an indirect excise tax
5.1.6  What type of Tax Are You Paying the IRS--Direct or Indirect?
5.1.7  The Income Tax: Constitutional or Unconstitutional?
5.1.8  Taxable persons and objects within the I.R.C. Subtitle A
5.1.9  The "Dual" nature of the Internal Revenue Code
5.1.10 Brief History of Court Rulings Which Establish Income Taxes on Citizens outside the 
"federal zone" as "Direct Taxes"
5.1.11 The "Elevator Speech" version of the federal income tax fraud

5.2 Federal Jurisdiction to Tax

5.2.1 Territorial Jurisdiction
5.2.2 Sovereignty:  Key to Understanding Federal Jurisdiction
5.2.3  Dual Sovereignty
5.2.4 The TWO sources of federal jurisdiction:  "Domicile" and "Contract"
5.2.5  "Public" v. "Private" employment: You really work for Uncle Sam and not Your Private 
Employer If You Receive Federal Benefits
5.2.6  Social Security: The legal vehicle for extending Federal Jurisdiction into the states using 
Private/contract law
5.2.7 Oaths of Allegiance: Source of ALL government jurisdiction over people
5.2.8 How Does the Federal Government Acquire Jurisdiction Over an Area?
5.2.9 Limitations on Federal Taxation Jurisdiction
5.2.10 "United States" in the Internal Revenue Code means "federal zone"
5.2.11 "State" in the Internal Revenue Code mans a "federal State" and not a Union State
5.2.12 "foreign" means outside the federal zone and “foreign income” means outside the country in 
the context of the Internal Revenue Code
5.2.13 Background on State v. Federal Jurisdiction
5.2.14 Constitutional Federal Taxes under the I.R.C. apply to Imports (duties), Foreign Income of 
Aliens and Corporations, and Domiciliaries Living Abroad
5.2.15  "Employee" in the Internal Revenue Code mans appointed or elected government officers
5.2.16 The 50 States are "Foreign Countries" and "foreign states" with Respect to the Federal 
Government
5.2.17 You're not a "citizen" under the Internal Revenue Code
5.2.19 Rebutted DOJ and Judicial Lies Regarding Federal Jurisdiction 

5.3 Know Your Proper Filing Status by Citizenship and Residency!

5.3.1 "Taxpayer" v. "Nontaxpayer"
5.3.2 A "return" is NOT a piece of paper within the I.R.C., it's a kickback of a federal payment
5.3.3 Summary of Federal Income Tax Filing Status by Citizenship and Residency.
5.3.4 What's Your Proper Federal Income Tax Filing Status?
5.3.5 Summary of State and Federal Income Tax Liability by Domicile and Citizenship
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5.3.6 How to Revoke Your Election to be Treated as a U.S. Resident and Become a Nonresident
5.3.7 What Are the Advantages and Consequences of Filing as a Nonresident  Citizen?
5.3.8 Tactics Useful for Employees of the U.S. Government

5.4 The Truth About "Voluntary" Aspect of Income Taxes 

5.4.1 The true meaning of "voluntary"
5.4.2  "Law" or "Contract"?

5.4.2.1 Public v. Private law
5.4.2.2 Why and how the government deceives you into believing that "private law" 
is "public law" in order to PLUNDER and ENSLAVE you unlawfully
5.4.2.3 Comity
5.4.2.4 Positive Law
5.4.2.5 Justice
5.4.2.6  Invisible consent: The Tool of Tyrants

5.4.3  Understanding Administrative Law
5.4.4 The three methods for exercising our Constitutional right to contract
5.4.5 Federalism
5.4.6 The Internal Revenue Code is not Public or Positive Law, but Private Law

5.4.6.2  Proof that the I.R.C. is not Positive Law
5.4.6.3 The "Tax Code" is a state-sponsored Religion, not a law
5.4.6.4  How you were duped into signing up to the contract and joining the state-
sponsored religion and what the contract says
5.4.6.5 Modern tax trials are religious "inquisitions" and not valid legal processes
5.4.6.6 How to skip out of "government church worship services"

5.4.7 No Taxation Without Consent
5.4.8 Why "domicile" and income taxes are voluntary

5.4.8.1  Definition
5.4.8.2  "Domicile"="allegiance" and "protection"
5.4.8.3  Domicile is a First Amendment choice of political affiliation
5.4.8.4  "Domicile" and "residence" compared
5.4.8.5  Choice of Domicile is a voluntary choice
5.4.8.6  Divorcing the "state": Persons with no domicile
5.4.8.7  You can only have one Domicile and that place and government becomes 
your main source of protection
5.4.8.8  Affect of domicile on citizenship and synonyms for domicile
5.4.8.9  It is idolatry for Christians to have an earthly domicile
5.4.8.10  Legal presumptions about domicile
5.4.8.11  How the government interferes with your ability to voluntarily choose a 
domicile
5.4.8.12  Domicile on government forms
5.4.8.13  The Driver's License Trap: How the state manufactures privileged 
"residents"

5.4.9 The IRS is NOT authorized to perform enforcement actions
5.4.10  I.R.C. Subtitle A is voluntary for those with no domicile in the District of Columbia and no 
federal employment
5.4.11 The money you send to the IRS is a Gift to the U.S. government
5.4.12 Taxes paid on One's Own Labor are Slavery
5.4.13 The word "shall" in the tax code actually means "may"
5.4.14 Constitutional Due Process Rights in the Context of Income Taxes
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5.4.14.1 What is Due Process of Law?
5.4.14.2 Violation of Due Process using "Presumptions"
5.4.14.3 Substantive Rights and Essentials of Due Process Background
5.4.14.4 Due Process principles and tax collection

5.4.15 IRS has NO Legal Authority to Assess You With an Income Tax Liability
5.4.16 IRS Has No Legal Authority to Assess Penalties on Subtitle A Income Taxes
5.4.17 No Implementing Regulations Authorizing Collection of Subtitles A through C income 
Taxes on Natural Persons
5.4.18 No Implementing Regulations for "Tax Evasion" or "Willful Failure to File" Under 26 U.S.
C. §§7201 or 7203!
5.4.19 The "person" addressed by criminal provisions of the IRC isn't you!
5.4.20  The Secretary of the Treasury Has NO delegated Authority to Collect Income Taxes in the 
50 States!
5.4.21 The Department of Justice has NO Authority to Prosecute IRC Subtitle A Income Tax 
Crimes!
5.4.22 The federal courts can't sentence you to federal prison for Tax crimes if you are a "U.S. 
citizen" and the crime was committed outside the federal zone
5.4.23 You Don't Have to Provide a Social Security Number on Your Tax Return
5.4.24 Your private employer Isn't authorized by law to act as a federal "withholding agent"
5.4.25 The money you pay to government is an illegal bribe to public officials
5.4.26 How a person can "volunteer" to become liable for paying income tax?
5.4.27 Popular illegal government techniques for coercing "consent"

5.4.27.1 Deceptive language and words of art
5.4.27.2 Fraudulent forms and publications
5.4.27.3 Political propaganda
5.4.27.4 Deception of private companies and financial institutions
5.4.27.5 Legal terrorism
5.4.27.6 Coercion of federal judges
5.4.27.7 Manipulation, licensing, and coercion of CPA's, Payroll clerks, Tax 
Preparers, and Lawyers

5.5 Why We Aren't Liable to File Tax Returns or Keep Records 

5.5.1 It's illegal and impossible to "file" your own tax return
5.5.2 Why God says you can't file tax returns
5.5.3  You're Not a "U.S. citizen" If You File Form 1040, You're an "Alien"!
5.5.4 You're NOT the "individual" mentioned at the top of the 1040 form if you are a "U.S. citizen" 
Residing in the "United States"**!
5.5.5 No Law Requires You to Keep Records
5.5.6 Federal courts have NO statutory authority to enforce criminal provisions of the Internal 
Revenue Code outside the federal zone
5.5.7 Objections to filing based on Rights
5.5.8 Do We Have to Sign the 1040 Form Under Penalty of Perjury?

5.5.8.1 Definitions
5.5.8.2 Exegesis
5.5.8.3 Conclusion
5.5.8.4  Social Comment

5.5.9 1040 and Especially 1040NR Tax Forms Violate the Privacy Act and Therefore Need Not Be 
Submitted

5.5.9.1 IRS Form 1040
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5.5.9.2 IRS Form 1040NR
5.5.9.3 Analysis and Conclusions

5.5.10 If You Don't File, the IRS Can't File a Substitute for Return for You Under 26 U.S.C. §6020
(b)

5.6 Why We Aren't Liable to Pay Income Tax

5.6.1  There's No Statute Making Anyone Liable to Pay Subtitle A Income Taxes!
5.6.2 Your income isn't taxable because it is "notes" and "obligations" of the U.S. government
5.6.3 Constitutional Constraints on Federal Taxing Power
5.6.4 Exempt Income
5.6.5 The Definition of "income" for the purposes of the Internal Revenue Code
5.6.6 Gross Income
5.6.7 You Don't Earn "Wages" So Your Earnings Can't be Taxed
5.6.8 Employment Withholding Taxes are Gifts to the U.S. Government!
5.6.9 The Deficiency Notices the IRS Sends to Individuals are Actually Intended for Businesses!
5.6.10 The Irwin Schiff Position
5.6.11 The Federal Employee Kickback Position
5.6.12 You don't have any taxable sources of income
5.6.13 The "trade or business" scam

5.6.13.1 Introduction
5.6.13.2 Proof IRC Subtitle A is an Excise tax only on activities in connection with 
a "trade or business"
5.6.13.3 Synonyms for "trade or business"
5.6.13.4 I.R.C. requirements for the exercise of a "trade or business"
5.6.13.5 Willful IRS deception in connection with a "trade or business"
5.6.13.6 Proving the government deception yourself
5.6.13.7 How the "scheme" is perpetuated
5.6.13.8 False IRS presumptions that must be rebutted
5.6.13.9 Why I.R.C. Subtitle A income taxes are "indirect" and Constitutional
5.6.13.10 The scam is the basis for all income reporting used to enforce income tax 
collection
5.6.13.11 How the scam affects you and some things to do about it
5.6.13.12 Other important implications of the scam
5.6.13.13 Further study

5.6.14 The Nonresident Alien Position

5.6.14.1 Why all people born in states of the Union are "nonresident aliens" under 
the tax code
5.6.14.2 Tax Liability and Responsibilities of Nonresident Aliens
5.6.14.3 How "Nonresident Alien Nontaxpayers" are tricked into becoming 
"Resident Alien Taxpayers"
5.6.14.4  Withholding on Nonresident Aliens
5.6.14.5 Overcoming Deliberate Roadblocks to Using the Nonresident Alien Position

5.6.14.5.1  The deception that scares people away from claiming 
nonresident alien status
5.6.14.5.2 Tricks Congress Pulled to Undermine the Nonresident 
Alien Position
5.6.14.5.3 How to Avoid Jeopardizing Your Nonresident Citizen or 
Nonresident Alien Status
5.6.14.5.4 "Will I Lose My Military Security Clearance or Social 
Security Benefits by Becoming a Nonresident Alien or a 'U.S. 
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national'?"

5.6.14.6 Rebutted Objections to the Nonresident Alien Position

5.6.14.6.1 Tax, Accounting, and Legal Profession Objections
5.6.14.6.2 Objections of friends and family

5.6.14.6 How To Correct Government Records to Reflect Your True Status as a 
Nonresident Alien

5.6.15 All compensation for your personal labor is deductible from "gross income" on your tax 
return

5.6.15.1  Why One's Own Labor is not an article of Commerce and cannot produce 
"profit" in the Context of oneself
5.6.15.2  Why Labor is Property
5.6.15.3  Why the Cost of Labor is Deductible from Gross Receipts in Computing 
Tax

5.6.16  IRS Has no Authority to Convert a Tax Class 5 "gift" into a Tax Class 2 liability
5.6.17 The "Constitutional Rights Position"
5.6.18 The Internal Revenue Code was Repealed in 1939 and we have no tax law
5.6.19 Use of the term "State" in Defining State Taxing Jurisdiction
5.6.20 Why you aren't an "exempt" individual

5.7 Flawed Tax Arguments to Avoid

5.7.1  Summary of Flawed Arguments
5.7.2  Rebutted Version of the IRS Pamphlet "The Truth About Frivolous Tax Arguments"
5.7.3  Rebutter Version of Congressional Research Service Report 97-59A entitled "Frequently 
Asked Questions Concerning the Federal Income Tax"
5.7.4  Rebutter Version of Dan Evans "Tax Resister FAQ"
5.7.5 The "861 Source" Position

5.7.5.1 Introduction and definitions
5.7.5.2 The Basics of the Law
5.7.5.3 English vs. Legalese
5.7.5.4 Sources of Income
5.7.5.5 Determining Taxable Income
5.7.5.6 Specific Taxable Sources

5.7.5.6.1 Sources "within" the United States: Income Originating 
Inside the District of Columbia
5.7.5.6.2 Sources "without" the United States: Income Originating 
Inside the 50 states, territories and possessions, and Foreign Nations

5.7.5.7 Operative Sections
5.7.5.8 Summary of the 861 position
5.7.5.9  Why Hasn't The 861 Issue Been Challenged in Court Already? 
5.7.5.10 Common IRS (and DOJ) objections to the 861/source issue with rebuttal

5.7.5.10.1 "We are all taxpayers.  You can't get out of paying income 
tax because the law says you are liable."
5.7.5.10.2 IRC Section 861 falls under Subchapter N, Part I, which 
deals only with FOREIGN Income
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5.7.5.10.3 "Section 861 says all income is taxable"
5.7.5.10.4 The Sixteenth Amendment says “from whatever source 
derived”…this means the source doesn’t matter!
5.7.5.10.5 “The courts have consistently ruled against th 861 issue”
5.7.5.10.6 “You are misunderstanding and misapplying the law and 
you’re headed for harm” 
5.7.5.10.7  "Commissioner v. Glenshaw Glass Co. case makes the 
source of income irrelevant and taxes all 'sources'"
5.7.5.10.8  Frivolous Return Penalty Assessed by the IRS for those 
Using the 861 Position
5.7.5.10.9 The income tax is a direct, unapportioned tax on income, 
not an excise tax, so you still are liable for it

5.7.5.11 Why the 861 argument is subordinate to the jurisdictional argument

5.8 Considerations Involving Government Employment Income 
5.9 So What Would Have to Be Done To the Constitution To Make Direct Income Taxes Legal?
5.10 Abuse of Legal Ignorance and Presumption: Weapons of tyrants

5.10.1 Application of "innocent until proven guilty" maxim of American Law
5.10.2  Role of Law and Presumption in Proving Guilt
5.10.3  Statutory Presumptions that Injure Rights are Unconstitutional
5.10.4  Purpose of Due Process: To completely remove "presumption" from legal proceedings
5.10.5  Application of "Expressio unius est exclusio alterius" rule
5.10.6  Scams with the Word "includes"
5.10.7 Guilty Until Proven Innocent:  False Presumptions of Liability Based on Treacherous 
Definitions
5.10.8 Purpose of Vague Laws is to Chain you to IRS Control
5.10.9  Why the “Void for Vagueness Doctrine” of the U.S. Supreme Court Should be Invoked By 
The Courts to Render the Internal Revenue Code Unconstitutional

5.11 Other Clues and Hints At The Correct Application of the IRC

5.11.1 On the Record 
5.11.2 Section 306 
5.11.3 Strange Links 
5.11.4 Following Instructions 
5.11.5 Treasury Decision 2313 
5.11.6 Other Clues 
5.11.7 5 U.S.C., Section 8422: Deductions of OASDI for Federal Employees

5.12  How Can I Know When I've Discovered the Truth About Income Taxes?
5.13 How the Government exploits our weaknesses to manufacture "taxpayers"
5.14 Federal income taxes within territories and possessions of the United States
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Kolender v. Lawson, 461 U.S. 352,  103 S.Ct. 1855 (1983) 

Supreme Court of the United States 

William KOLENDER, et al., Petitioner,  
v.  

Edward LAWSON. 

No. 81-1320. 

Decided May 2, 1983.

 Individual who had been arrested and convicted for violating a California statute requiring 
persons who loiter or wander on the streets to provide a "credible and reliable" 
identification and to account for their presence when requested by a police officer, brought 
suit for declaratory and injunctive relief challenging the statute's constitutionality.  The 
District Court held the statute unconstitutional and enjoined its enforcement.  The United 
States Court of Appeals for the Ninth Circuit, 658 F.2d 1362, affirmed and California 
officials appealed.  The Supreme Court, Justice O'Connor, held that the statute was 
unconstitutionally vague by failing to clarify what was contemplated by the requirement 
that a suspect provide a "credible and reliable" identification. 

 Affirmed. 

Syllabus (FN*) 

 A California statute requires persons who loiter or wander on the streets to provide a 
"credible and reliable" identification and to account for their presence when requested by a 
peace officer.  The California Court of Appeal has construed the statute to require a person 
to provide such identification when requested by a police officer who has reasonable 
suspicion of criminal activity sufficient to justify a stop under the standards of Terry v. 
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889.   The California court has defined 
"credible and reliable" identification as "carrying reasonable assurance that the 
identification is authentic and providing means for later getting in touch with the person 
who has identified himself."   Appellee, who had been arrested and convicted under the 
statute, brought an action in Federal District Court challenging the statute's 
constitutionality.  The District Court held the statute unconstitutional and enjoined its 
enforcement, and the Court of Appeals affirmed. 

  Held:  The statute, as drafted and as construed by the state court, is unconstitutionally 
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vague on its face within the meaning of the Due Process Clause of the Fourteenth 
Amendment by failing to clarify what is contemplated by the requirement that a suspect 
provide a "credible and reliable" identification.  As such, the statute vests virtually 
complete discretion in the hands of the police to determine whether the suspect has 
satisfied the statute and must be permitted to go on his way in the absence of probable 
cause to arrest.  Pp. 1857-1860. 

 658 F.2d 1362 (9th Cir. 1981), affirmed and remanded. 

 Justice O'CONNOR delivered the opinion of the Court. 

 This appeal presents a facial challenge to a criminal statute that requires persons who 
loiter or wander on the streets to provide a "credible and reliable" identification and to 
account for their presence when requested by a peace officer under circumstances that 
would justify a stop under the standards of Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.
Ed.2d 889 (1968).  (FN1)  We conclude that the statute as it has been construed is 
unconstitutionally vague within the meaning of the Due Process clause of the Fourteenth 
Amendment by failing to clarify what is contemplated by the requirement that a suspect 
provide a "credible and reliable" identification.  Accordingly, we affirm the judgment of 
the court below. 

I

 Appellee Edward Lawson was detained or arrested on approximately 15 occasions 
between March 1975 and January 1977 pursuant to Cal.Penal Code § 647(e).  (FN2)  
Lawson was prosecuted only twice, and was convicted once.  The second charge was 
dismissed. 

 Lawson then brought a civil action in the District Court for the Southern District of 
California seeking a declaratory judgment that § 647(e) is unconstitutional, a mandatory 
injunction seeking to restrain enforcement of the statute, and compensatory and punitive 
damages against the various officers who detained him.  The District Court found that § 647
(e) was overbroad because "a person who is stopped on less than probable cause cannot be 
punished for failing to identify himself."   Juris. Statement, at A-78.  The District Court 
enjoined enforcement of the statute, but held that Lawson could not recover damages 
because the officers involved acted in the good faith belief that each detention or arrest was 
lawful. 

 Appellant H.A. Porazzo, Deputy Chief Commander of the California Highway Patrol, 
appealed the District Court decision to the Court of Appeals for the Ninth Circuit.  Lawson 
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cross-appealed, arguing that he was entitled to a jury trial on the issue of damages against 
the officers.  The Court of Appeals affirmed the District Court determination as to the 
unconstitutionality of § 647(e).  The appellate court determined that the statute was 
unconstitutional in that it violates the Fourth Amendment's proscription against 
unreasonable searches and seizures, it contains a vague enforcement standard that is 
susceptible to arbitrary enforcement, and it fails to give fair and adequate notice of the type 
of conduct prohibited.  Finally, the Court of Appeals reversed the District Court as to its 
holding that Lawson was not entitled to a jury trial to determine the good faith of the 
officers in his damages action against them, and remanded the case to the District Court for 
trial. 

 The officers appealed to this Court from that portion of the judgment of the Court of 
Appeals which declared § 647(e) unconstitutional and which enjoined its enforcement.  We 
noted probable jurisdiction pursuant to 28 U.S.C. § 1254(2).  455 U.S. 999, 102 S.Ct. 1629, 
71 L.Ed.2d 865 (1982). 

II

 In the courts below, Lawson mounted an attack on the facial validity of § 647(e).  (FN3)  
"In evaluating a facial challenge to a state law, a federal court must, of course, consider any 
limiting construction that a state court or enforcement agency has proffered."  Village of 
Hoffman Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 494, 102 S.Ct. 1186, 1191, 71 
L.Ed.2d 362 (1982).  As construed by the California Court of Appeal, (FN4) § 647(e) 
requires that an individual provide "credible and reliable" identification when requested by 
a police officer who has reasonable suspicion of criminal activity sufficient to justify a 
Terry detention.  (FN5)  People v. Solomon, 33 Cal.App.3d 429, 108 Cal.Rptr. 867 (1973).  
"Credible and reliable" identification is defined by the state Court of Appeal as 
identification "carrying reasonable assurance that the identification is authentic and 
providing means for later getting in touch with the person who has identified himself."  Id., 
at 438, 108 Cal.Rptr. 867.   In addition, a suspect may be required to "account for his 
presence ... to the extent that it assists in producing credible and reliable identification ...."  
Ibid.   Under the terms of the statute, failure of the individual to provide "credible and 
reliable" identification permits the arrest.  (FN6) 

III

 Our Constitution is designed to maximize individual freedoms within a framework of 
ordered liberty.  Statutory limitations on those freedoms are examined for substantive 
authority and content as well as for definiteness or certainty of expression.  See generally 
M. Bassiouni, Substantive Criminal Law 53 (1978). 
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 As generally stated, the void-for-vagueness doctrine requires that a penal statute define the 
criminal offense with sufficient definiteness that ordinary people can understand what 
conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory 
enforcement.  Village of Hoffman Estates v. Flipside, 455 U.S. 489, 102 S.Ct. 1186, 71 L.
Ed.2d 362 (1982);  Smith v. Goguen, 415 U.S. 566, 94 S.Ct. 1242, 39 L.Ed.2d 605 (1974);  
Grayned v. City of Rockford, 408 U.S. 104, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972);  
Papachristou v. City of Jacksonville, 405 U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d 110 (1972);  
Connally v. General Construction Co., 269 U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322 (1926).  
Although the doctrine focuses both on actual notice to citizens and arbitrary enforcement, 
we have recognized recently that the more important aspect of vagueness doctrine "is not 
actual notice, but the other principal element of the doctrine--the requirement that a 
legislature establish minimal guidelines to govern law enforcement."  Smith, supra, 415 U.
S. at 574, 94 S.Ct., at 1247-1248.   Where the legislature fails to provide such minimal 
guidelines, a criminal statute may permit "a standardless sweep [that] allows policemen, 
prosecutors, and juries to pursue their personal predilections."  Id., at 575, 94 S.Ct., at 
1248.  (FN7) 

 Section 647(e), as presently drafted and construed by the state courts, contains no standard 
for determining what a suspect has to do in order to satisfy the requirement to provide a 
"credible and reliable" identification.  As such, the statute vests virtually complete 
discretion in the hands of the police to determine whether the suspect has satisfied the 
statute and must be permitted to go on his way in the absence of probable cause to arrest.  
An individual, whom police may think is suspicious but do not have probable cause to 
believe has committed a crime, is entitled to continue to walk the public streets "only at the 
whim of any police officer" who happens to stop that individual under § 647(e).  
Shuttlesworth v. City of Birmingham, 382 U.S. 87, 90, 86 S.Ct. 211, 213, 15 L.Ed.2d 176 
(1965).  Our concern here is based upon the "potential for arbitrarily suppressing First 
Amendment liberties ...."  Id., at 91, 86 S.Ct., at 213.   In addition, § 647(e) implicates 
consideration of the constitutional right to freedom of movement.  See Kent v. Dulles, 357 
U.S. 116, 126, 78 S.Ct. 1113, 1118, 2 L.Ed.2d 1204 (1958);  Aptheker v. Secretary of 
State, 378 U.S. 500, 505-506, 84 S.Ct. 1659, 1663-1664, 12 L.Ed.2d 992 (1964).  (FN8) 

 Section 647(e) is not simply a "stop-and-identify" statute.  Rather, the statute requires that 
the individual provide a "credible and reliable" identification that carries a "reasonable 
assurance" of its authenticity, and that provides "means for later getting in touch with the 
person who has identified himself."  Solomon, supra, 33 Cal.App.3d 438, 108 Cal.Rptr. 
867.   In addition, the suspect may also have to account for his presence "to the extent it 
assists in producing credible and reliable identification."  Ibid. 

 At oral argument, the appellants confirmed that a suspect violates § 647(e) unless "the 
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officer [is] satisfied that the identification is reliable."   Tr. of Oral Arg. 6.  In giving 
examples of how suspects would satisfy the requirement, appellants explained that a 
jogger, who was not carrying identification, could, depending on the particular officer, be 
required to answer a series of questions concerning the route that he followed to arrive at 
the place where the officers detained him, (FN9) or could satisfy the identification 
requirement simply by reciting his name and address.  See id., at 6-10. 

 It is clear that the full discretion accorded to the police to determine whether the suspect 
has provided a "credible and reliable" identification necessarily "entrust[s]  lawmaking 'to 
the moment-to-moment judgment of the policeman on his beat.' "  Smith, supra, 415 U.S., 
at 575, 94 S.Ct., at 1248 (quoting Gregory v. City of Chicago, 394 U.S. 111, 120, 89 S.Ct. 
946, 951, 22 L.Ed.2d 134 (1969) (Black, J., concurring)).  Section 647(e) "furnishes a 
convenient tool for 'harsh and discriminatory enforcement by local prosecuting officials, 
against particular groups deemed to merit their displeasure,' " Papachristou, supra, 405 U.
S., at 170, 92 S.Ct., at 847-848 (quoting Thornhill v. Alabama, 310 U.S. 88, 97-98, 60 S.
Ct. 736, 741-742, 84 L.Ed. 1093 (1940)), and "confers on police a virtually unrestrained 
power to arrest and charge persons with a violation."  Lewis v. City of New Orleans, 415 U.
S. 130, 135, 94 S.Ct. 970, 973, 39 L.Ed.2d 214 (1974) (POWELL, J., concurring).  In 
providing that a detention under § 647(e) may occur only where there is the level of 
suspicion sufficient to justify a Terry stop, the State ensures the existence of "neutral 
limitations on the conduct of individual officers."  Brown v. Texas, 443 U.S. 47, 51, 99 S.
Ct. 2637, 2640, 61 L.Ed.2d 357 (1979).  Although the initial detention is justified, the State 
fails to establish standards by which the officers may determine whether the suspect has 
complied with the subsequent identification requirement. 

 Appellants stress the need for strengthened law enforcement tools to combat the epidemic 
of crime that plagues our Nation.  The concern of our citizens with curbing criminal 
activity is certainly a matter requiring the attention of all branches of government.  As 
weighty as this concern is, however, it cannot justify legislation that would otherwise fail 
to meet constitutional standards for definiteness and clarity.  See Lanzetta v. New Jersey, 
306 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 888 (1939).  Section 647(e), as presently construed, 
requires that "suspicious" persons satisfy some undefined identification requirement, or 
face criminal punishment.  Although due process does not require "impossible standards" 
of clarity, see United States v. Petrillo, 332 U.S. 1, 7-8, 67 S.Ct. 1538, 1541-1542, 91 L.Ed. 
1877 (1947), this is not a case where further precision in the statutory language is either 
impossible or impractical. 

IV

 We conclude § 647(e) is unconstitutionally vague on its face because it encourages 
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arbitrary enforcement by failing to describe with sufficient particularity what a suspect 
must do in order to satisfy the statute.  (FN10)  Accordingly, the judgment of the Court of 
Appeals is affirmed, and the case is remanded for further proceedings consistent with this 
opinion. 

 It is so ordered. 

 Justice BRENNAN, concurring. 

 I join the Court's opinion;  it demonstrates convincingly that the California statute at issue 
in this case, Cal.Penal Code § 647(e), as interpreted by California courts, is 
unconstitutionally vague.  Even if the defect identified by the Court were cured, however, I 
would hold that this statute violates the Fourth Amendment.  (FN1)  Merely to facilitate the 
general law enforcement objectives of investigating and preventing unspecified crimes, 
States may not authorize the arrest and criminal prosecution of an individual for failing to 
produce identification or further information on demand by a police officer. 

 It has long been settled that the Fourth Amendment prohibits the seizure and detention or 
search of an individual's person unless there is probable cause to believe that he has 
committed a crime, except under certain conditions strictly defined by the legitimate 
requirements of law enforcement and by the limited extent of the resulting intrusion on 
individual liberty and privacy.  See Davis v. Mississippi, 394 U.S. 721, 726-727, 89 S.Ct. 
1394, 1397-1398, 22 L.Ed.2d 676 (1969).  The scope of that exception to the probable 
cause requirement for seizures of the person has been defined by a series of cases, 
beginning with Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), holding 
that a police officer with reasonable suspicion of criminal activity, based on articulable 
facts, may detain a suspect briefly for purposes of limited questioning and, in so doing, 
may conduct a brief "frisk" of the suspect to protect himself from concealed weapons.  See, 
e.g., United States v. Brignoni-Ponce, 422 U.S. 873, 880-884, 95 S.Ct. 2574, 2579-2580, 
2581-2582, 45 L.Ed.2d 607 (1975);  Adams v. Williams, 407 U.S. 143, 145-146, 92 S.Ct. 
1921, 1922-1923, 32 L.Ed.2d 612 (1972).  Where probable cause is lacking, we have 
expressly declined to allow significantly more intrusive detentions or searches on the Terry 
rationale, despite the assertion of compelling law enforcement interests.  "For all but those 
narrowly defined intrusions, the requisite 'balancing' has been performed in centuries of 
precedent and is embodied in the principle that seizures are 'reasonable' only if supported 
by probable cause."  Dunaway v. New York, 442 U.S. 200, 214, 99 S.Ct. 2248, 2257, 60 L.
Ed.2d 824 (1979).  (FN2) 

 Terry and the cases following it give full recognition to law enforcement officers' need for 
an "intermediate" response, short of arrest, to suspicious circumstances;  the power to 
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effect a brief detention for the purpose of questioning is a powerful tool for the 
investigation and prevention of crimes.  Any person may, of course, direct a question to 
another person in passing.  The Terry doctrine permits police officers to do far more:  If 
they have the requisite reasonable suspicion, they may use a number of devices with 
substantial coercive impact on the person to whom they direct their attention, including an 
official "show of authority," the use of physical force to restrain him, and a search of the 
person for weapons.  Terry v. Ohio, 392 U.S., at 19, n. 16, 88 S.Ct., at 1879, n. 16;  see 
Florida v. Royer, --- U.S. ----, ----, 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229 (1983) (opinion 
of WHITE, J.);  United States v. Mendenhall, 446 U.S. 544, 554, 100 S.Ct. 1870, 1877, 64 
L.Ed.2d 497 (1979) (opinion of Stewart, J.).  During such an encounter, few people will 
ever feel free not to cooperate fully with the police by answering their questions.  Cf. 3 W. 
LaFave, Search and Seizure § 9.2, at 53-55 (1978).  Our case reports are replete with 
examples of suspects' cooperation during Terry encounters, even when the suspects have a 
great deal to lose by cooperating.  See, e.g., Sibron v. New York, 392 U.S., at 45, 88 S.Ct., 
at 1893-1894;  Florida v. Royer, supra, 460 U.S., at ----, 103 S.Ct., at 1326. 

 The price of that effectiveness, however, is intrusion on individual interests protected by 
the Fourth Amendment.  We have held that the intrusiveness of even these brief stops for 
purposes of questioning is sufficient to render them "seizures" under the Fourth 
Amendment.  See Terry v. Ohio, 392 U.S., at 16, 88 S.Ct., at 1877.   For precisely that 
reason, the scope of seizures of the person on less than probable cause that Terry permits is 
strictly circumscribed, to limit the degree of intrusion they cause.  Terry encounters must 
be brief;  the suspect must not be moved or asked to move more than a short distance;  
physical searches are permitted only to the extent necessary to protect the police officers 
involved during the encounter;  and, most importantly, the suspect must be free to leave 
after a short time and to decline to answer the questions put to him. 

"[T]he person may be briefly detained against his will while pertinent questions 
are directed to him.  Of course, the person stopped is not obliged to answer, 
answers may not be compelled, and refusal to answer furnishes no basis for an 
arrest, although it may alert the officer to the need for continued observation."  
Id., at 34, 88 S.Ct., at 1886 (WHITE, J., concurring).

 Failure to observe these limitations converts a Terry encounter into the sort of detention 
that can be justified only by probable cause to believe that a crime has been committed.  
See Florida v. Royer, 460 U.S., at ----, 103 S.Ct., at 1325 (opinion of WHITE, J.);  id., at 
----, 103 S.Ct., at 1330 (opinion of BRENNAN, J.);  Dunaway v. New York, 442 U.S., at 
216, 99 S.Ct., at 2258. 

 The power to arrest--or otherwise to prolong a seizure until a suspect had responded to the 
satisfaction of the police officers--would undoubtedly elicit cooperation from a high 
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percentage of even those very few individuals not sufficiently coerced by a show of 
authority, brief physical detention, and a frisk.  We have never claimed that expansion of 
the power of police officers to act on reasonable suspicion alone, or even less, would 
further no law enforcement interests.  See, e.g., Brown v. Texas, 443 U.S. 47, 52, 99 S.Ct. 
2637, 2641, 61 L.Ed.2d 357 (1979).  But the balance struck by the Fourth Amendment 
between the public interest in effective law enforcement and the equally public interest in 
safeguarding individual freedom and privacy from arbitrary governmental interference 
forbids such expansion.  See Dunaway v. New York, supra; United States v. Brignoni-
Ponce, 422 U.S., at 878, 95 S.Ct., at 2578-2579.   Detention beyond the limits of Terry 
without probable cause would improve the effectiveness of legitimate police investigations 
by only a small margin, but it would expose individual members of the public to 
exponential increases in both the intrusiveness of the encounter and the risk that police 
officers would abuse their discretion for improper ends.  Furthermore, regular expansion of 
Terry encounters into more intrusive detentions, without a clear connection to any specific 
underlying crimes, is likely to exacerbate ongoing tensions, where they exist, between the 
police and the public.  See Report of the National Advisory Commission on Civil 
Disorders 157-168 (1968). 

 In sum, under the Fourth Amendment, police officers with reasonable suspicion that an 
individual has committed or is about to commit a crime may detain that individual, using 
some force if necessary, for the purpose of asking investigative questions.  (FN3)  They 
may ask their questions in a way calculated to obtain an answer.  But they may not compel 
an answer, and they must allow the person to leave after a reasonably brief period of time 
unless the information they have acquired during the encounter has given them probable 
cause sufficient to justify an arrest.  (FN4) 

 California cannot abridge this constitutional rule by making it a crime to refuse to answer 
police questions during a Terry encounter, any more than it could abridge the protections 
of the Fifth and Sixth Amendments by making it a crime to refuse to answer police 
questions once a suspect has been taken into custody.  To begin, the statute at issue in this 
case could not be constitutional unless the intrusions on Fourth Amendment rights it 
occasions were necessary to advance some specific, legitimate state interest not already 
taken into account by the constitutional analysis described above.  Yet appellants do not 
claim that § 647(e) advances any interest other than general facilitation of police 
investigation and preservation of public order--factors addressed at length in Terry, Davis, 
and Dunaway.   Nor do appellants show that the power to arrest and to impose a criminal 
sanction, in addition to the power to detain and to pose questions under the aegis of state 
authority, is so necessary in pursuit of the State's legitimate interests as to justify the 
substantial additional intrusion on individuals' rights.  Compare Brief for Appellants 18-19 
(asserting that § 647(e) is justified by state interest in "detecting and preventing crime" and 
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"protecting the citizenry from criminal acts"), and People v. Solomon, 33 Cal.App.3d 429, 
436-437, 108 Cal.Rptr. 867, 872 (1973) (§ 647(e) justified by "the public need involved,"i.
e., "protection of society against crime"), with United States v. Brignoni-Ponce, 422 U.S., 
at 884, 95 S.Ct., at 2581-2582 (federal interest in immigration control permits stops at the 
border itself without reasonable suspicion), and California v. Byers, 402 U.S. 424, 456-
458, 91 S.Ct. 1535, 1552-1553, 29 L.Ed.2d 9 (1971) (Harlan, J., concurring in the 
judgment) (state interest in regulating automobiles justifies making it a crime to refuse to 
stop after an automobile accident and report it).  Thus, because the State's interests extend 
only so far as to justify the limited searches and seizures defined by Terry, the balance of 
interests described in that case and its progeny must control. 

 Second, it goes without saying that arrest and the threat of a criminal sanction  have a 
substantial impact on interests protected by the Fourth Amendment, far more severe than 
we have ever permitted on less than probable cause.  Furthermore, the likelihood that 
innocent persons accosted by law enforcement officers under authority of § 647(e) will 
have no realistic means to protect their rights compounds the severity of the intrusions on 
individual liberty that this statute will occasion.  The arrests it authorizes make a mockery 
of the right enforced in Brown v. Texas, supra, in which we held squarely that a State may 
not make it a crime to refuse to provide identification on demand in the absence of 
reasonable suspicion.  (FN5)  If § 647(e) remains in force, the validity of such arrests will 
be open to challenge only after the fact, in individual prosecutions for failure to produce 
identification.  Such case-by-case scrutiny cannot vindicate the Fourth Amendment rights 
of persons like appellee, many of whom will not even be prosecuted after they are arrested, 
see ante, at 1857.  A pedestrian approached by police officers has no way of knowing 
whether the officers have "reasonable suspicion"--without which they may not demand 
identification even under § 647(e), id., at 1857, and n. 5--because that condition depends 
solely on the objective facts known to the officers and evaluated in light of their 
experience, see Terry v. Ohio, 392 U.S., at 30, 88 S.Ct., at 1884;  United States v. Brignoni-
Ponce, 422 U.S., at 884-885, 95 S.Ct., at 2581-2582.   The pedestrian will know that to 
assert his rights may subject him to arrest and all that goes with it:  new acquaintances 
among jailers, lawyers, prisoners, and bail-bondsmen, first-hand knowledge of local jail 
conditions, a "search incident to arrest," and the expense of defending against a possible 
prosecution.  (FN6)  The only response to be expected is compliance with the officers' 
requests, whether or not they are based on reasonable suspicion, and without regard to the 
possibility of later vindication in court.  Mere reasonable suspicion does not justify 
subjecting the innocent to such a dilemma.  (FN7) 

 By defining as a crime the failure to respond to requests for personal information during a 
Terry encounter, and by permitting arrests upon commission of that crime, California 
attempts in this statute to compel what may not be compelled under the Constitution.  Even 
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if § 647(e) were not unconstitutionally vague, the Fourth Amendment would prohibit its 
enforcement. 

 Justice WHITE, with whom Justice REHNQUIST joins, dissenting. 

 The usual rule is that the alleged vagueness of a criminal statute must be judged in light of 
the conduct that is charged to be violative of the statute.  See, e.g., United States v. 
Mazurie, 419 U.S. 544, 550, 95 S.Ct. 710, 714, 42 L.Ed.2d 706 (1975);  United States v. 
Powell, 423 U.S. 87, 92-93, 96 S.Ct. 316, 319-320, 46 L.Ed.2d 228 (1975).  If the actor is 
given sufficient notice that his conduct is within the proscription of the statute, his 
conviction is not vulnerable on vagueness grounds, even if as applied to other conduct, the 
law would be unconstitutionally vague.  None of our cases "suggests that one who has 
received fair warning of the criminality of his own conduct from the statute in question is 
nonetheless entitled to attack it because the language would not give similar fair warning 
with respect to other conduct which might be within its broad and literal ambit.  One to 
whose conduct a statute clearly applies may not successfully challenge it for vagueness."  
Parker v. Levy, 417 U.S. 733, 756, 94 S.Ct. 2547, 2561-2562, 41 L.Ed.2d 439 (1974).  The 
correlative rule is that a criminal statute is not unconstitutionally vague on its face unless it 
is "impermissibly vague in all of its applications."  Hoffman Estates v. Flipside, 455 U.S. 
489, 497, 102 S.Ct. 1186, 1193, 71 L.Ed.2d 362 (1982). 

 These general rules are equally applicable to cases where First Amendment or other 
"fundamental" interests are involved.  The Court has held that in such circumstances "more 
precision in drafting may be required because of the vagueness doctrine in the case of 
regulation of expression," Parker v. Levy, supra, 417 U.S., at 756, 94 S.Ct., at 2561;  a 
"greater degree of specificity" is demanded than in other contexts.  Smith v. Goguen, 415 
U.S. 566, 573, 94 S.Ct. 1242, 1247, 39 L.Ed.2d 605 (1974).  But the difference in such 
cases "relates to how strict a test of vagueness shall be applied in judging a particular 
criminal statute."  Parker v. Levy, supra, 417 U.S., at 756, 94 S.Ct., at 2562.   It does not 
permit the challenger of the statute to confuse vagueness and overbreadth by attacking the 
enactment as being vague as applied to conduct other than his own.  See ibid.   Of course, 
if his own actions are themselves protected by the First Amendment or other constitutional 
provision, or if the statute does not fairly warn that it is proscribed, he may not be 
convicted.  But it would be unavailing for him to claim that although he knew his own 
conduct was unprotected and was plainly enough forbidden by the statute, others may be in 
doubt as to whether their acts are banned by the law. 

 The upshot of our cases, therefore, is that whether or not a statute purports to regulate 
constitutionally protected conduct, it should not be held unconstitutionally vague on its 
face unless it is vague in all of its possible applications.  If any fool would know that a 
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particular category of conduct would be within the reach of the statute, if there is an 
unmistakable core that a reasonable person would know is forbidden by the law, the 
enactment is not unconstitutional on its face and should not be vulnerable to a facial attack 
in a declaratory judgment action such as is involved in this case.  Under our cases, this 
would be true, even though as applied to other conduct the provision would fail to give the 
constitutionally required notice of illegality. 

 Of course, the overbreadth doctrine permits facial challenge of a law that reaches a 
substantial amount of conduct protected by the First Amendment;  and, as I have indicated, 
I also agree that in First Amendment cases the vagueness analysis may be more 
demanding.  But to imply, as the majority does, ante, at 1859, n. 8, that the overbreadth 
doctrine requires facial invalidation of a statute which is not vague as applied to a 
defendant's conduct but which is vague as applied to other acts is to confound vagueness 
and overbreadth, contrary to Parker v. Levy, supra. 

 The Court says that its decision "rests on our concern for arbitrary law enforcement, and 
not on the concern for lack of actual notice."  Ante, at 1859.  But if there is a range of 
conduct that is clearly within the reach of the statute, law enforcement personnel, as well as 
putative arrestees, are clearly on notice that arrests for such conduct are authorized by the 
law.  There would be nothing arbitrary or discretionary about such arrests.  If the officer 
arrests for an act that both he and the law breaker know is clearly barred by the statute, it 
seems to me an untenable exercise of judicial review to invalidate a state conviction 
because in some other circumstance the officer may arbitrarily misapply the statute.  That 
the law might not give sufficient guidance to arresting officers with respect to other 
conduct should be dealt with in those situations.  See e.g., Hoffman Estates, 455 U.S., at 
504, 102 S.Ct., at 1196.   It is no basis for fashioning a further brand of "overbreadth" and 
invalidating the statute on its face, thus forbidding its application to identifiable conduct 
that is within the state's power to sanction. 

 I would agree with the majority in this case if it made at least some sense to conclude that 
the requirement to provide "credible and reliable identification" after a valid stop on 
reasonable suspicion of criminal conduct is "impermissibly vague in all of its 
applications."  Hoffman Estates v. Flipside, supra, at 495, 102 S.Ct., at 1191.  (FN*)  But 
the statute is not vulnerable on this ground;  and the majority, it seems to me, fails to 
demonstrate that it is.  Suppose, for example, an officer requests identification information 
from a suspect during a valid Terry stop and the suspect answers:  "Who I am is just none 
of your business."   Surely the suspect would know from the statute that a refusal to 
provide any information at all would constitute a violation.  It would be absurd to suggest 
that in such a situation only the unfettered discretion of a police officer, who has legally 
stopped a person on reasonable suspicion, would serve to determine whether a violation of 
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the statute has occurred. 

 "It is self-evident that there is a whole range of conduct that anyone with at 
least a semblance of common sense would know is [a failure to provide 
credible and reliable identification] and that would be covered by the statute....  
In these instances there would be ample notice to the actor and no room for 
undue discretion by enforcement officers.  There may be a variety of other 
conduct that might or might not be claimed [to have failed to meet the statute's 
requirements] by the State, but unpredictability in those situations does not 
change the certainty in others."

 Smith v. Goguen, 415 U.S. 566, 584, 94 S.Ct. 1242, 1253, 39 L.Ed.2d 605 (1974) 
(WHITE, J., concurring in judgment).  See id., at 590, 94 S.Ct., at 1255 (BLACKMUN, J. 
with whom THE CHIEF JUSTICE joins, agreeing with Justice WHITE on the vagueness 
issue).  Thus, even if as the majority cryptically asserts, the statute here implicates First 
Amendment interests, it is not vague on its face, however more strictly the vagueness 
doctrine should be applied.  The judgment below should therefore not be affirmed but 
reversed and appellee Lawson remitted to challenging the statute as it has been or will be 
applied to him. 

 The majority finds that the statute "contains no standard for determining what a suspect 
has to do in order to satisfy the requirement to provide a 'credible and reliable' 
information."  Ante, at 1859.  At the same time, the majority concedes that "credible and 
reliable" has been defined by the state court to mean identification that carries reasonable 
assurance that the identification is authentic and that provides means for later getting in 
touch with the person.  The narrowing construction given this statute by the state court 
cannot be likened to the "standardless" statutes involved in the cases cited by the majority.  
For example, Papachristou v. City of Jacksonville, 405 U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d 
110 (1972), involved a statute that made it a crime to be a "vagrant."   The statute provided: 

"Rogues and vagabonds, or dissolute persons who go about begging, common 
gamblers, ... common drunkards, common night walkers, ... lewd, wanton and 
lascivious persons, ... common railers and brawlers, persons wandering or 
strolling around from place to place without any lawful purpose or object, 
habitual loafers, ... shall be deemed vagrants."  405 U.S., at 156, n. 1, 92 S.Ct., 
at 840, n. 1.

 In Lewis v. City of New Orleans, 415 U.S. 130, 132, 94 S.Ct. 970, 972, 39 L.Ed.2d 214 
(1974), the statute at issue made it a crime "for any person wantonly to curse or revile or to 
use obscene or opprobrious language toward or with reference to any member of the city 
police while in the actual performance of his duty."   The present statute, as construed by 
the state courts, does not fall in the same category. 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q09.001.htm (12 of 18) [1/8/2007 8:12:59 AM]



058-Kolender

 The statutes in Lewis v. City of New Orleans and Smith v. Goguen, supra, as well as other 
cases cited by the majority clearly involved threatened infringements of First Amendment 
freedoms.  A stricter test of vagueness was therefore warranted.  Here, the majority makes 
a vague reference to potential suppression of First Amendment liberties, but the precise 
nature of the liberties threatened are never mentioned.  Shuttlesworth v. City of 
Birmingham, 382 U.S. 87, 86 S.Ct. 211, 15 L.Ed.2d 176 (1965), is cited, but that case dealt 
with an ordinance making it a crime to "stand or loiter upon any street or sidewalk ... after 
having been requested by an police officer to move on," id., at 90, 86 S.Ct., at 213, and the 
First Amendment concerns implicated by the statute were adequately explained by the 
Court's reference to Lovell v. City of Griffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949 
(1938), and Schneider v. State, 308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155 (1939), which 
dealt with the First Amendment right to distribute leaflets on city streets and sidewalks.  
There are no such concerns in the present case. 

 Of course, if the statute on its face violates the Fourth or Fifth Amendment--and I express 
no views about that question--the Court would be justified in striking it down.  But the 
majority apparently cannot bring itself to take this course.  It resorts instead to the 
vagueness doctrine to invalidate a statute that is clear in many of its applications but which 
is somehow distasteful to the majority.  As here construed and applied, the doctrine serves 
as an open-ended authority to oversee the states' legislative choices in the criminal-law area 
and in this case leaves the state in a quandary as to how to draft a statute that will pass 
constitutional muster. 

 I would reverse the judgment of the Court of Appeals. 

 (FN*) The syllabus constitutes no part of the opinion of the Court but has been prepared 
by the Reporter of Decisions for the convenience of the reader.  See United States v. 
Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 

 (FN1.) Cal.Penal Code § 647(e) provides: 

"Every person who commits any of the following acts is guilty of disorderly 
conduct, a misdemeanor:  .... (e) Who loiters or wanders upon the streets or 
from place to place without apparent reason or business and who refuses to 
identify himself and to account for his presence when requested by any peace 
officer to do so, if the surrounding circumstances are such as to indicate to a 
reasonable man that the public safety demands such identification.

 (FN2.) The District Court failed to find facts concerning the particular occasions on which 
Lawson was detained or arrested under § 647(e).  However, the trial transcript contains 
numerous descriptions of the stops given both by Lawson and by the police officers who 
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detained him.  For example, one police officer testified that he stopped Lawson while 
walking on an otherwise vacant street because it was late at night, the area was isolated, 
and the area was located close to a high crime area.  Tr. 266-267.  Another officer testified 
that he detained Lawson, who was walking at a late hour in a business area where some 
businesses were still open, and asked for identification because burglaries had been 
committed by unknown persons in the general area.  Tr. 207.  The appellee states that he 
has never been stopped by police for any reason apart from his detentions under § 647(e). 

 (FN3.) The appellants have apparently never challenged the propriety of declaratory and 
injunctive relief in this case.  See Steffel v. Thompson, 415 U.S. 452, 94 S.Ct. 1209, 39 L.
Ed.2d 505 (1974).  Nor have appellants ever challenged Lawson's standing to seek such 
relief.  We note that Lawson has been stopped on approximately 15 occasions pursuant to § 
647(e), and that these 15 stops occurred in a period of less than two years.  Thus, there is a 
"credible threat" that Lawson might be detained again under § 647(e).  See Ellis v. Dyson, 
421 U.S. 426, 434, 95 S.Ct. 1691, 1696, 44 L.Ed.2d 214 (1975). 

(FN4.) In Wainwright v. Stone, 414 U.S. 21, 22-23, 94 S.Ct. 190, 192, 38 L.Ed.2d 179 
(1973), we held that "[f]or the purpose of determining whether a state statute is too vague 
and indefinite to constitute valid legislation 'we must take the statute as though it read 
precisely as the highest court of the State has interpreted it.'   Minnesota ex rel. Pearson v. 
Probate Court, 309 U.S. 270, 273 [60 S.Ct. 523, 525, 84 L.Ed. 744] (1940)."   The Court of 
Appeals for the Ninth Circuit noted in its decision that the state intermediate appellate 
court has construed the statute in People v. Solomon, 33 Cal.App.3d 429, 108 Cal.Rptr. 
867 (1973), that the state supreme court has refused review, and that Solomon has been the 
law of California for nine years.  In these circumstances, we agree with the Ninth Circuit 
that the Solomon opinion is authoritative for purposes of defining the meaning of § 647(e).  
See 658 F.2d 1362, 1364-1365 n. 3 (1981). 

 (FN5.) The Solomon court apparently read Terry to hold that the test for a Terry detention 
was whether the officer had information that would lead a reasonable man to believe that 
the intrusion was appropriate.  The Ninth Circuit noted that according to Terry, the 
applicable test under the Fourth Amendment requires that the police officer making a 
detention "be able to point to specific and articulable facts which, taken together with 
rational inferences from those facts, reasonably warrant that intrusion."  392 U.S., at 21, 88 
S.Ct., at 1880.   The Ninth Circuit then held that although what Solomon articulated as the 
Terry standard differed from what Terry actually held, "[w]e believe that the Solomon 
court meant to incorporate in principle the standards enunciated in Terry."  658 F.2d 1366, 
n. 8.   We agree with that interpretation of Solomon.   Of course, if the Solomon court 
misread Terry and interpreted § 647(e) to permit investigative detentions in situations 
where the officers lack a reasonable suspicion of criminal activity based on objective facts, 
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Fourth Amendment concerns would be implicated.  See Brown v. Texas, 443 U.S. 47, 99 S.
Ct. 2637, 61 L.Ed.2d 357 (1979). 

In addition, the Solomon court appeared to believe that both the Terry detention and frisk 
were proper under the standard for Terry detentions, and since the frisk was more intrusive 
than the request for identification, the request for identification must be proper under 
Terry.   See 33 Cal.App.3d, at 435, 108 Cal.Rptr., at 867.   The Ninth Circuit observed that 
the Solomon analysis was "slightly askew."  658 F.2d, at 1366, n. 9.   The court reasoned 
that under Terry, the frisk, as opposed to the detention, is proper only if the detaining 
officer reasonably believes that the suspect may be armed and dangerous, in addition to 
having an articulable suspicion that criminal activity is afoot. 

 (FN6.) In People v. Caylor, 6 Cal.App.3d 51, 56, 85 Cal.Rptr. 497 (1970), the court 
suggested that the State must prove that a suspect detained under § 647(e) was loitering or 
wandering for "evil purposes."   However, in Solomon, which the court below and the 
parties concede is "authoritative" in the absence of a California Supreme Court decision on 
the issue, there is no discussion of any requirement that the State prove "evil purposes." 

 (FN7.) Our concern for minimal guidelines finds its roots as far back as our decision in 
United States v. Reese, 92 U.S. 214, 221, 23 L.Ed. 563 (1875): 

"It would certainly be dangerous if the legislature could set a net large enough 
to catch all possible offenders, and leave it to the courts to step inside and say 
who could be rightfully detained, and who should be set at large.  This would, 
to some extent, substitute the judicial for the legislative department of 
government."

(FN8.) In his dissent, Justice WHITE claims that "[t]he upshot of our cases ... is that 
whether or not a statute purports to regulate constitutionally protected conduct, it should 
not be held unconstitutionally vague on its face unless it is vague in all of its possible 
applications."   Post, at 1865.  The description of our holdings is inaccurate in several 
respects.  First, it neglects the fact that we permit a facial challenge if a law reaches "a 
substantial amount of constitutionally protected conduct."  Hoffman Estates v. Flipside, 
455 U.S. 489, 494, 102 S.Ct. 1186, 1191, 71 L.Ed.2d 362 (1982).  Second, where a statute 
imposes criminal penalties, the standard of certainty is higher.  See Winters v. New York, 
333 U.S. 507, 515, 68 S.Ct. 665, 670, 92 L.Ed. 840 (1948).  This concern has, at times, led 
us to invalidate a criminal statute on its face even when it could conceivably have had 
some valid application.  See e.g., Colautti v. Franklin, 439 U.S. 379, 394-401, 99 S.Ct. 675, 
685-688, 58 L.Ed.2d 596 (1979);  Lanzetta v. New Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 
L.Ed. 888 (1939).  The dissent concedes that "the overbreadth doctrine permits facial 
challenge of a law that reaches a substantial amount of conduct protected by the First 
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Amendment ...."  Post, at 1866.  However, in the dissent's view, one may not "confuse 
vagueness and overbreadth by attacking the enactment as being vague as applied to 
conduct other than his own."  Id.  But we have traditionally viewed vagueness and 
overbreadth as logically related and similar doctrines.  Seee.g., Keyishian v. Board of 
Regents, 385 U.S. 589, 609, 87 S.Ct. 675, 687, 17 L.Ed.2d 629 (1967);  NAACP v. Button, 
371 U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d 405 (1963).  See also Note, The Void-for-
Vagueness Doctrine in the Supreme Court, 109 Pa.L.Rev. 67, 110-113 (1960). 

No authority cited by the dissent supports its argument about facial challenges in the 
arbitrary enforcement context.  The dissent relies heavily on Parker v. Levy, 417 U.S. 733, 
94 S.Ct. 2547, 41 L.Ed.2d 439 (1974), but in that case, we deliberately applied a less 
stringent vagueness analysis "[b]ecause of the factors differentiating military society from 
civilian society."  Id., at 756, 94 S.Ct., at 2562.   Hoffman Estates, supra, also relied upon 
by the dissent, does not support its position.  In addition to reaffirming the validity of facial 
challenges in situations where free speech or free association are affected, see 455 U.S., at 
494, 495, 498-499, 102 S.Ct., at 1191, 1193-1194, the Court emphasized that the ordinance 
in Hoffman Estates "simply regulates business behavior" and that "economic regulation is 
subject to a less strict vagueness test because its subject matter is often more narrow."  Id., 
at 499, 498, 102 S.Ct., at 1193 (footnote omitted). 

 (FN9.) To the extent that § 647(e) criminalizes a suspect's failure to answer such questions 
put to him by police officers, Fifth Amendment concerns are implicated.  It is a "settled 
principle that while police have the right to request citizens to answer voluntarily questions 
concerning unsolved crimes they have no right to compel them to answer."  Davis v. 
Mississippi, 394 U.S. 721, 727, n. 6, 89 S.Ct. 1394, 1397, n. 6, 22 L.Ed.2d 676 (1969). 

 (FN10.) Because we affirm the judgment of the court below on this ground, we find it 
unnecessary to decide the other questions raised by the parties because our resolution of 
these other issues would decide constitutional questions in advance of the necessity of 
doing so.  See Burton v. United States, 196 U.S. 283, 295, 25 S.Ct. 243, 245, 49 L.Ed. 482 
(1905);  Liverpool, N.Y. & P.S.S. Co. v. Commissioners of Emigration, 113 U.S. 33, 39, 5 
S.Ct. 352, 355, 28 L.Ed. 899 (1885).  See also Ashwander v. Tennessee Valley Authority, 
297 U.S. 288, 346-347, 56 S.Ct. 466, 482-483, 80 L.Ed. 688 (1936) (Brandeis, J., 
concurring).  The remaining issues raised by the parties include whether § 647(e) 
implicates Fourth Amendment concerns, whether the individual has a legitimate 
expectation of privacy in his identity when he is detained lawfully under Terry, whether the 
requirement that an individual identify himself during a Terry stop violates the Fifth 
Amendment protection against compelled testimony, and whether inclusion of the Terry 
standard as part of a criminal statute creates other vagueness problems.  The appellee also 
argues that § 647(e) permits arrests on less than probable cause.  See Michigan v. 
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DeFillippo, 443 U.S. 31, 36, 99 S.Ct. 2627, 2631, 61 L.Ed.2d 343 (1979). 

(FN1.) We have not in recent years found a state statute invalid directly under the Fourth 
Amendment, but we have long recognized that the government may not "authorize police 
conduct which trenches upon Fourth Amendment rights, regardless of the labels which it 
attaches to such conduct."   Sibron v. New York, 392 U.S. 40, 61, 88 S.Ct. 1889, 1902, 20 
L.Ed.2d 917 (1968).  In Sibron, and in numerous other cases, the Fourth Amendment issue 
arose in the context of a motion by the defendant in a criminal prosecution to suppress 
evidence against him obtained as the result of a police search or seizure of his person or 
property.  The question thus has always been whether particular conduct by the police 
violated the Fourth Amendment, and we have not had to reach the question whether state 
law purporting to authorize such conduct also offended the Constitution.  In this case, 
however, appellee Edward Lawson has been repeatedly arrested under authority of the 
California statute, and he has shown that he will likely be subjected to further seizures by 
the police in the future if the statute remains in force.  See Los Angeles v. Lyons, --- U.S. 
----, ----, 103 S.Ct. 1660, 1669, 75 L.Ed.2d 675 (1983);  Gomez v. Layton, 129 U.S.App.D.
C. 289, 394 F.2d 764 (1968).  It goes without saying that the Fourth Amendment 
safeguards the rights of those who are not prosecuted for crimes as well as the rights of 
those who are. 

 (FN2.) A brief detention is usually sufficient as a practical matter to accomplish all 
legitimate law enforcement objectives with respect to individuals whom the police do not 
have probable cause to arrest.  For longer detentions, even though they fall short of a full 
arrest, we have demanded not only a high standard of law enforcement necessity, but also 
objective indications that an individual would not consider the detention significantly 
intrusive.  Compare Dunaway v. New York, 442 U.S. 200, 212-216, 99 S.Ct. 2248, 2256-
2258, 60 L.Ed.2d 824 (1979) (seizure of suspect without probable cause and custodial 
interrogation in police station violates Fourth Amendment), and Davis v. Mississippi, 394 
U.S. 721, 727-728, 89 S.Ct. 1394, 1397-1398, 22 L.Ed.2d 676 (1969) (suspect may not be 
summarily detained and taken to police station for fingerprinting but may be ordered to 
appear at a specific time), with Michigan v. Summers, 452 U.S. 692, 701-705, 101 S.Ct. 
2587, 2593-2595, 69 L.Ed.2d 340 (1981) (suspect may be detained in his own home 
without probable cause for time necessary to search the premises pursuant to a valid 
warrant supported by probable cause).  See also Florida v. Royer, --- U.S. ----, ----, 103 S.
Ct. 1319, 1325, 75 L.Ed.2d 225 (1983) (opinion of WHITE, J.)  ("least intrusive means" 
requirement for searches not supported by probable cause). 

 (FN3.) Police officers may have a similar power with respect to persons whom they 
reasonably believe to be material witnesses to a specific crime.  See, e.g., Model Code of 
Pre-Arraignment Procedure § 110.2(1)(b) (Proposed Official Draft 1975). 
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 (FN4.) Of course, some reactions by individuals to a properly limited Terry encounter, e.
g., violence toward a police officer, in and of themselves furnish valid grounds for arrest.  
Other reactions, such as flight, may often provide the necessary information, in addition to 
that the officers already possess, to constitute probable cause.  In some circumstances it is 
even conceivable that the mere fact that a suspect refuses to answer questions once 
detained, viewed in the context of the facts that gave rise to reasonable suspicion in the 
first place, would be enough to provide probable cause.  A court confronted with such a 
claim, however, would have to evaluate it carefully to make certain that the person arrested 
was not being penalized for the exercise of his right to refuse to answer. 

 (FN5.) In Brown we had no need to consider whether the State can make it a crime to 
refuse to provide identification on demand during a seizure permitted by Terry, when the 
police have reasonable suspicion but not probable cause.  See 443 U.S., at 53, n. 3, 99 S.
Ct., at 2641, n. 3. 

(FN6.) Even after arrest, however, he may not be forced to answer questions against his 
will, and--in contrast to what appears to be normal procedure during Terry encounters--he 
will be so informed.  See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 
(1966).  In fact, if he indicates a desire to remain silent, the police should cease questioning 
him altogether.  Id., at 473-474, 86 S.Ct., at 1627-1628. 

 (FN7.) When law enforcement officers have probable cause to believe that a person has 
committed a crime, the balance of interests between the State and the individual shifts 
significantly, so that the individual may be forced to tolerate restrictions on liberty and 
invasions of privacy that possibly will never be redressed, even if charges are dismissed or 
the individual is acquitted.  Such individuals may be arrested, and they may not resist.  But 
probable cause, and nothing less, represents the point at which the interests of law 
enforcement justify subjecting an individual to any significant intrusion beyond that 
sanctioned in Terry, including either arrest or the need to answer questions that the 
individual does not want to answer in order to avoid arrest or end a detention. 

 (FN*) The majority attempts to underplay the conflict between its decision today and the 
decision last term in Hoffman Estates v. Flipside, supra, by suggesting that we applied a 
"less strict vagueness test" because economic regulations were at issue.  The Court there 
also found that the ordinances challenged might be characterized as quasi-criminal or 
criminal in nature and held that because at least some of respondent's conduct clearly was 
covered by the ordinance, the facial challenge was unavailing even under the "relatively 
strict test" applicable to criminal laws.  455 U.S., at 499-500, 102 S.Ct., at 1193-1194.  
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U.S. Supreme Court  

LANZETTA v. STATE OF NEW JERSEY, 306 U.S. 451 (1939)  

306 U.S. 451  

LANZETTA et al.  
v.  

STATE of NEW JERSEY.  
No. 308.  

 
Argued Jan. 9, 1939.  

Decided March 27, 1939.  

Messrs. Samuel Kagle and Harry A. Mackey, both of Philadelphia, Pa., for appellants.  

Messrs. Robert Peacock, of Mount Holly, N.J., and French B. Loveland, of Ocean City, N.J., for 
appellee. [306 U.S. 451, 452]    

Mr. Justice BUTLER delivered the opinion of the Court.  

By this appeal we are called on to decide whether, by reason of vagueness and uncertainty, a recent 
enactment of New Jersey, 4, R.S.N.J. 1937, 2:136-4, c. 155, Laws 1934, is repugnant to the due process 
clause of the Fourteenth Amendment, U.S.C.A.Const. It is as follows: 'Any person not engaged in any 
lawful occupation, known to be a member of any gang consisting of two or more persons, who has been 
convicted at least three times of being a disorderly person, or who has been convicted of any crime, in 
this or in any other State, is declared to be a gangster ...'.1 Every violation is punishable by fine not 
exceeding $10,000 or imprisonment not exceeding 20 years, or both. 5, R.S.N.J.1937, 2:136-5.  

In the court of quarter sessions of Cape May County, appellants were accused of violating the quoted 
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clause. The indictment charges that on four days, June 12, 16, 19, and 24, 1936 'they, and each of them, 
not being engaged in any lawful occupation; they, and all of them, known to be members of a gang, 
consisting of two or more persons, and they, and each of them, having been convicted of a crime in the 
State of Pennsylvania, are hereby declared to be gangsters.' There was a trial, verdict of guilty, and 
judgment of conviction on which each was sentenced to be imprisoned in the state prison for not more 
than ten years and not less than five years, at hard labor. On the authority of its recent decision in State 
v. Bell, 188 A. 737, 15 N.J.Misc. 109, the Supreme Court entered judgment affirming the conviction. 
State v. Pius, 118 N.J.L. 212, 192 A. 89. The Court of Errors and Appeals affirmed, 120 N.J.L. 189, 198 
A. 837, on the authority of its deci- [306 U.S. 451, 453]   sion, State v. Gaynor, 119 N.J.L. 582, 197 A. 360, 
affirming State v. Bell.  

If on its face the challenged provision is repugnant to the due process clause, specification of details of 
the offense intended to be charged would not serve to validate it. Cf. United States v. Reese, 92 U.S. 
214 , 221; Czarra v. Board of Medical Supervisors, 25 App.D.C. 443, 453. It is the statute, not the 
accusation under it, that prescribes the rule to govern conduct and warns against transgression. See 
Stromberg v. California, 283 U.S. 359, 368 , 51 S.Ct. 532, 535, 73 A.L. R. 1484; Lovell v. Griffin, 303 
U.S. 444 , 58 S.Ct. 666. No one may be required at peril of life, liberty or property to speculate as to the 
meaning of penal statutes. All are entitled to be informed as to what the State commands or forbids. 2 
The applicable rule is stated in Connally v. General Const. Co., 269 U.S. 385, 391 , 46 S.Ct. 126, 127: 
'That the terms of a penal statute creating a new offense must be sufficiently explicit to inform those 
who are subject to it what conduct on their part will render them liable to its penalties is a well- 
recognized requirement, consonant alike with ordinary notions of fair play and the settled rules of law; 
and a statute which either forbids or requires the doing of an act in terms so vague that men of common 
intelligence must necessarily guess at its meaning and differ as to its application violates the first 
essential of due process of law.'  

The phrase 'consisting of two or more persons' is all that purports to define 'gang'. The meanings of that 
[306 U.S. 451, 454]   word indicated in dictionaries and in historical and sociological writings are 
numerous and varied. 3 Nor is the [306 U.S. 451, 455]   meaning derivable from the common law,4 for 
neither in that field nor anywhere in the language of the law is there definition of the word. Our 
attention has not been called to, and we are unable to find, any other statute attempting to make it 
criminal to be a member of a 'gang.' 5    

In State v. Gaynor, supra, the Court of Errors and Appeals dealt with the word. It said: 'Public policy 
ordains that a combination designed to wage war upon society shall be dispersed and its members 
rendered incapable of harm. This is the objective of section 4 ... and it is therefore a valid exercise of 
the legislative power. ... The evident aim of this provision was to render penal the association of 
criminals for the pursuit of criminal enterprises; that is the gist of the legislative expression. It cannot be 
gainsaid that such was within the competency of the Legislature; the mere statement of the purpose 
carries justification of the act. ... If society cannot impose such taint of illegality upon the confederation 
of convicted criminals, who have no lawful occupation, under circumstances denoting ... the pursuit of 
criminal objectives, it is helpless against one of the most menacing forms of evil activity. ... The 
primary function of government ... is to render security to its subjects. [306 U.S. 451, 456]   And any 
mischief menacing that security demands a remedy commensurate with the evil.' (119 N.J.L. 582, 197 
A. 361.)  

Then undertaking to find the meaning of 'gang' as used in the challenged enactment, the opinion states: 
'In the construction of the provision, the word is to be given a meaning consistent with the general 
object of the statute. In its original sense it signifies action-'to go'; in its modern usage, without 
qualification, it denotes-in common intent and understanding-criminal action. It is defined as 'a 
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company of persons acting together for some purpose, usually criminal,' while the term 'gangster' is 
defined as 'a member of a gang of roughs, hireling criminals, thieves, or the like.' Webster's New 
International Dictionary, 2d Ed. And the Oxford English Dictionary likewise defines the word 'gang' as 
'any company of persons who go about together or act in concert (in modern use mainly for criminal 
purposes).' Such is plainly the legislative sense of the term.'  

If worded in accordance with the court's explication, the challenged provision would read as follows: 
'Any person not engaged in any lawful occupation, known to be a member of any gang consisting of 
two or more persons (meaning a company of persons acting together for some purpose, usually 
criminal, or a company of persons who go about together or who act in concert, mainly for criminal 
purposes), who has been convicted at least three times of being a disorderly person or who has been 
convicted of any crime in this or in any other State, is declared to be a gangster (meaning a member of a 
gang of roughs, hireling criminals, thieves, or the like).'  

Appellants were convicted before the opinion in State v. Gaynor. It would be hard to hold that, in 
advance of judicial utterance upon the subject, they were bound to understand the challenged provision 
according to the language later used by the court. Indeed the state Supreme [306 U.S. 451, 457]   Court 
(State v. Bell, supra) went on supposed analogy between 'gang' and offenses denounced by the 
Disorderly Persons Act, Comp.Stat.Supp.1930, 59-1 R.S.N.J.1937, 2:202-1, upheld by the Court of 
Errors and Appeals in Levine v. State, 110 N.J.L. 467, 470, 166 A. 300. But the court in that case found 
the meaning of 'common burglar' there involved to be derivable from the common law.  

The descriptions and illustrations used by the court to indicate the meaning of 'gang' are not sufficient to 
constitute definition, inclusive or exclusive. The court's opinion was framed to apply the statute to the 
offenders and accusation in the case then under consideration; it does not purport to give any 
interpretation generally applicable. The state court did not find, and we cannot, that 'gang' has ever been 
limited in meaning to a group having purpose to commit any particular offense or class of crimes, or 
that it has not quite frequently been used in reference to groups of two or more persons not to be 
suspected of criminality or of anything that is unlawful. The dictionary definitions adopted by the state 
court extend to persons acting together for some purpose, 'usually criminal', or 'mainly for criminal 
purposes'. So defined, the purposes of those constituting some gangs may be commendable, as, for 
example, groups of workers engaged under leadership in any lawful undertaking. The statute does not 
declare every member to be a 'gangster' or punishable as such. Under it, no member is a gangster or 
offender unless convicted of being a disorderly person or of crime as specified. It cannot be said that the 
court intended to give 'gangster' a meaning broad enough to include anyone who had not been so 
convicted or to limit its meaning to the field covered by the words that it found in a dictionary, 'roughs, 
hireling criminals, thieves, or the like'. The latter interpretation would include some obviously not 
within the statute and would exclude some plainly covered by it. [306 U.S. 451, 458]   The lack of certainty 
of the challenged provision is not limited to the word 'gang' or to its dependent 'gangster'. Without 
resolving the serious doubts arising from the generality of the language, we assume that the clause 'any 
person not engaged in any lawful occupation' is sufficient to identify a class to which must belong all 
capable of becoming gangsters within the terms of the provision. The enactment employs the 
expression, 'known to be a member'. It is ambiguous. There immediately arises the doubt whether actual 
or putative association is meant. If actual membership is required, that status must be established as a 
fact, and the word 'known' would be without significance. If reputed membership is enough, there is 
uncertainty whether that reputation must be general or extend only to some persons. And the statute 
fails to indicate what constitutes membership or how one may join a 'gang'.  

The challenged provision condemns no act or omission; the terms it employs to indicate what it 
purports to denounce are so vague, indefinite and uncertain that it must be condemned as repugnant to 
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the due process clause of the Fourteenth Amendment.  

REVERSED.  

Mr. Justice FRANKFURTER took no part in the consideration or decision of this case.  

Footnotes  

[ Footnote 1 ] The section continues: 'provided, however, that nothing in this section contained shall in 
any wise be construed to include any participant or sympathizer in any labor dispute.' The proviso is not 
here involved.  

[ Footnote 2 ] Champlin Ref. Co. v. Corporation Commission, 286 U.S. 210, 242 , 243 S., 52 S.Ct. 559, 
567, 568, 86 A.L.R. 403; Cline v. Frink Dairy Co., 274 U.S. 445, 458 , 47 S.Ct. 681, 685; Connally v. 
General Const. Co., 269 U.S. 385 , 391-393, 46 S.Ct. 126, 127, 128; Small Co. v. American Sugar Ref. 
Co., 267 U.S. 233, 239 , 45 S.Ct. 295, 297; United States v. Cohen Grocery Co., 255 U.S. 81 , 89-92, 
41 S.Ct. 298, 300, 301, 14 A.L.R. 1045; Collins v. Kentucky, 234 U.S. 634, 638 , 34 S.Ct. 924, 925; 
International Harvester Co. v. Kentucky, 234 U.S. 216 , 221-223, 34 S.Ct. 853, 854, 855. Cf. People v. 
Belcastro, 356 Ill. 144, 190 N.E. 301, 92 A.L. R. 1223; People v. Licavoli, 264 Mich. 643, 250õn.W. 
520.  

[ Footnote 3 ] American dictionaries define the word as follows:  

Webster's New International Dictionary (2d Ed.): 'gang ... Act, manner or means of going; passage, 
course, or journey ... A set or full complement of any articles; an outfit. A number going in or forming a 
company; as, a gang of sailors; a gang of elk. Specif.: ... A group of persons associated under the same 
direction; as a gang of pavers; a gang of slaves. ... A company of persons acting together for some 
purpose; usually criminal, or at least not good or respectable; as, a political gang; a gang of roughs. ...'  

Funk & Wagnalls New Standard Dictionary (1915): 'gang ... A company or band of persons, or 
sometimes of animals, going or acting together; a group or squad: sometimes implying cooperation for 
evil or disreputable purposes; as, a gang of laborers; a gang of burglars; he set the whole gang at work. 
...'  

Century Dictionary and Cyclopedia (1902): 'gang ... A number going or acting in company, whether of 
persons or of animals: as, a gang of drovers; a gang of elks. Specifically-(a) A number of persons 
associated for a particular purpose or on a particular occasion: used especially in a depreciatory or 
contemptuous sense or of disreputable persons: as, a gang of thieves; a chain-gang ... (b) A number of 
workmen or laborers of any kind engaged on any piece of work under supervision of one person; a 
squad; more particularly, a shift of men; a set of laborers working together during the same hours. ...'  

Part of the text of the definitions given by the Oxford English Dictionary (1933) reads: 'gang ... A set of 
things or persons ... A company of workmen ... A company of slaves or prisoners ... Any band or 
company of persons who go about together or act in concert (chiefly in a bad or depreciatory sense, and 
in mod. usage mainly associated with criminal societies). ... To be of a gang: to belong to the same 
society, to have the same interests. ...'  

Another English dictionary, Wyld's Universal Dictionary of the English Language, defines the word as 
follows: 'gang ... 1. A band, group, squad; (a) of labourers working together; (b) of slaves, prisoners & 
c. 2. (in bad sense) (a) A group of persons organized for evil or criminal purpose: a gang of burglars 

Page 4 of 5FindLaw for Legal Professionals

3/16/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=306&page=451



&c; (b) (colloq., in disparagement) a body, party, group, of persons: 'I am sick of the whole gang of 
university wire- pullers. ..."  

See: Asbury, Herbert, The Gangs of New York, 1927, Alfred A. Knopf. Thrasher, Frederic M., 'Gangs' 
in Encyclopedia of the Social Sciences, 1931, vol. 6, p. 564, and The Gang: A Study of 1313 Gangs in 
Chicago, 1927, University of Chicago Press.  

[ Footnote 4 ] See, e.g., Champlin Ref. Co. v. Corporation Commission, 286 U.S. 210, 242 , 243 S., 52 
S.Ct. 559, 567, 568, 86 A.L.R. 403; Connally v. General Const. Co., 269 U.S. 385, 391 , 46 S.Ct. 126, 
127; Nash v. United States, 229 U.S. 373 , 33 S.Ct. 780.  

[ Footnote 5 ] Cf. Kans.Laws 1935, c. 161. Ill.Laws 1933, p. 489, Ill.Rev.Stat. 1937, c. 38, 578, held 
unconstitutional in People v. Belcastro, 356 Ill. 144, 190 N.E. 301, 92 A.L.R. 1223. Mich.Comp.Laws 
(Mason's Supp.1935) 17115-167, held unconstitutional in People v. Licavoli, 264 Mich. 643, 250 N.W. 
520.  
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Mr. Justice DOUGLAS announced the judgment of the Court and delivered the following opinion, in 
which the CHIEF JUSTICE, Mr. Justice BLACK and Mr. Justice REED, concur.  

This case involves a shocking and revolting episode in law enforcement. Petitioner Screws was sheriff 
of Baker County, Georgia. He enlisted the assistance of petitioner Jones, a policeman, and petitioner 
Kelley, a special deputy, in arresting Robert Hall, a citizen of the United States and of Georgia. The 
arrest was made late at night at Hall's home on a warrant charging Hall with theft of a tire. Hall, a 
young negro about thirty years of age, was handcuffed and taken by car to the court house. As Hall 
alighted from the car at the court house square, the three petitioners began beating him with their fists 
and with a solid-bar blackjack about eight inches long and weighing two pounds. They claimed Hall 
had reached for a gun and had used insulting language as he alighted from the [325 U.S. 91, 93]   car. But 
after Hall, still handcuffed, had been knocked to the ground they continued to beat him from fifteen to 
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thirty minutes until he was unconscious. Hall was then dragged feet first through the court house yard 
into the jail and thrown upon the floor dying. An ambulance was called and Hall was removed to a 
hospital where he died within the hour and without regaining consciousness. There was evidence that 
Screws held a grudge against Hall and had threatened to 'get' him.  

An indictment was returned against petitioners-one count charging a violation of 20 of the Criminal 
Code, 18 U.S.C. 52, 18 U.S.C.A. 52, and another charging a conspiracy to violate 20 contrary to 37 of 
the Criminal Code, 18 U.S.C. 88, 18 U.S.C.A. 88. Sec. 20 provides:  

'Whoever, under color of any law, statute, ordinance, regulation, or custom, will-fully subjects, or 
causes to be subjected, any inhabitant of any State, Territory, or District to the deprivation of any 
rights, privileges, or immunities secured or protected by the Constitution and laws of the United 
States, or to different punishments, pains, or penalties, on account of such inhabitant being an 
alien, or by reason of his color, or race, than are prescribed for the punishment of citizens, shall 
be fined not more than $1,000, or imprisoned not more than one year, or both.'  

The indictment charged that petitioners, acting under color of the laws of Georgia, 'willfully' caused 
Hall to be deprived of 'rights, privileges, or immunities secured or protected' to him by the Fourteenth 
Amendment-the right not to be deprived of life without due process of law; the right to be tried, upon 
the charge on which he was arrested, by due process of law and if found guilty to be punished in 
accordance with the laws of Georgia; that is to say that petitioners 'unlawfully and wrong- fully did 
assault, strike and beat the said Robert Hall about the head with human fists and a blackjack causing 
injuries' to Hall 'which were the proximate and immediate cause [325 U.S. 91, 94]   of his death.' A like 
charge was made in the conspiracy count.  

The case was tried to a jury. 1 The court charged the jury that due process of law gave one charged with 
a crime the right to be tried by a jury and sentenced by a court. On the question of intent it charged that 
' ... if these defendants, without its being necessary to make the arrest effectual or necessary to their own 
personal protection, beat this man, assaulted him or killed him while he was under arrest, then they 
would be acting illegally under color of law, as stated by this statute, and would be depriving the 
prisoner of certain constitutional rights guaranteed to him by the Constitution of the United States and 
consented to by the State of Georgia.'  

The jury returned a verdict of guilty and a fine and imprisonment on each count was imposed. The 
Circuit Court of Appeals affirmed the judgment of conviction, one judge dissenting. 5 Cir., 140 F.2d 
662. The case is here on a petition for a writ of certiorari which we granted because of the importance in 
the administration of th criminal laws of the questions presented. 322 U.S. 718 , 64 S.Ct. 946  

I. We are met at the outset with the claim that 20 is unconstitutional, in so far as it makes criminal acts 
in violation of the due process clause of the Fourteenth Amendment. The argument runs as follows: It is 
true that this Act as construed in United States v. Classic, 313 U.S. 299, 328 , 61 S.Ct. 1031, 1044, was 
upheld in its application to certain ballot box frauds committed by state officials. But in that case the 
constitutional rights protected were the rights to vote [325 U.S. 91, 95]   specifically guaranteed by Art. I, 2 
and 4 of the Constitution. Here there is no ascertainable standard of guilt. There have been conflicting 
views in the Court as to the proper construction of the due process clause. The majority have quite 
consistently construed it in broad general terms. Thus it was stated in Twining v. New Jersey, 211 U.S. 
78, 101 , 29 S.Ct. 14, 20, that due process requires that 'no change in ancient procedure can be made 
which disregards those fundamental principles, to be ascertained from time to time by judicial action, 
which have relation to process of law, and protect the citizen in his private right, and guard him against 
the arbitrary action of government.' In Snyder v. Massachusetts, 291 U.S. 97, 105 , 54 S.Ct. 330, 332, 
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90 A.L.R. 575, it was said that due process prevents state action which 'offends some principle of 
justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.' The 
same standard was expressed in Palko v. Connecticut, 302 U.S. 319, 325 , 58 S.Ct. 149, 152, in terms of 
a 'scheme of ordered liberty.' And the same idea was recently phrased as follows: 'The phrase 
formulates a concept less rigid and more fluid than those envisaged in other specific and particular 
provisions of the Bill of Rights. Its application is less a matter of rule. Asserted denial is to be tested by 
an appraisal of the totality of facts in a given case. That which may, in one setting, constitute a denial of 
fundamental fairness, shocking to the universal sense of justice, may, in other circumstances, and in the 
light of other considerations, fall short of such denial.' Betts v. Brady, 316 U.S. 455, 462 , 62 S.Ct. 
1252, 1256.  

It is said that the Act must be read as if it contained those broad and fluid definitions of due process and 
that if it is so read it provides no ascertainable standard of guilt. It is pointed out that in United States v. 
L. Cohen Grocery Co., 255 U.S. 81, 89 , 41 S.Ct. 298, 300, 14 A.L.R. 1045, an Act of Congress was 
struck down, the enforcement of which would have been 'the exact equivalent of an effort to carry out a 
statute [325 U.S. 91, 96]   which in terms merely penalized and punished all acts detrimental to the public 
interest when unjust and unreasonable in the estimation of the court and jury.' In that case the act 
declared criminal was the making of 'any unjust or unreasonable rate or charge in handling or dealing in 
or with any necessaries.' 255 U.S. at page 86, 41 S.Ct. at page 299, 14 A.L.R. 1045. The Act contained 
no definition of an 'unjust or unreasonable rate' nor did it refer to any source where the measure of 
'unjust or unreasonable' could be ascertained. In the instant case the decisions of the courts are, to be 
sure, a source of reference for ascertaining the specific content of the concept of due process. But even 
so the Act would incorporate by reference a large body of changing and uncertain law. That law is not 
always reducible to specific rules, is expressible only in general terms, and turns many times on the 
facts of a particular case. Accordingly, it is argued that such a body of legal principles lacks the basic 
specificity necessary for criminal statutes under our system of government. Congress did not define 
what it desired to punish but referred the citizen to a comprehensive law library in order to ascertain w 
at acts were prohibited. To enforce such a statute would be like sanctioning the practice of Caligula who 
'published the law, but it was written in a very small hand, and posted up in a corner, so that no one 
could make a copy of it.' Suetonius, Lives of the Twelve Caesars, p. 278.  

The serious character of that challenge to the constitutionality of the Act is emphasized if the customary 
standard of guilt for statutory crimes is taken. As we shall see specific intent is at times required. 
Holmes, The Common Law, p. 66 et seq. But the general rule was stated in Ellis v. United States, 206 
U.S. 246, 257 , 27 S.Ct. 600, 602, 11 Ann.Cas. 589, as follows: 'If a man intentionally adopts certain 
conduct in certain circumstances known to him, and that conduct is forbidden by the law under those 
circumstances, he intentionally breaks the law in the only sense in which the law ever considers intent.' 
And see Horning v. District of [325 U.S. 91, 97]   Columbia, 254 U.S. 135, 137 , 41 S.Ct. 53, 54; Nash v. 
United States, 229 U.S. 373, 377 , 33 S.Ct. 780, 781. Under that test a local law enforcement officer 
violates 20 and commits a federal offense for which he can be sent to the penitentiary if he does an act 
which some court later holds deprives a person of due process of law. And he is a criminal though his 
motive was pure and though his purpose was unrelated to the disregard of any constitutional guarantee. 
The treacherous ground on which state officials-police, prosecutors, legislators, and judges-would walk 
is indicated by the character and closeness of decisions of this Court interpreting the due process clause 
of the Fourteenth Amendment. A confession obtained by too long questioning ( Ashcraft v. Tennessee, 
322 U.S. 143 , 64 S.Ct. 921); the enforcement of an ordinance requiring a license for the distribution of 
religious literature (Murdock v. Pennsylvania, 319 U.S. 105 , 63 S.Ct. 870, 146 A.L.R. 81); the denial 
of the assistance of counsel in certain types of cases (Cf. Powell v. Alabama, 287 U.S. 45 , 53 S.Ct. 55, 
84 A.L.R. 527, with Betts v. Brady, supra); the enforcement of certain types of anti-picketing statutes 
(Thornhill v. Alabama, 310 U.S. 88 , 60 S.Ct. 736); the enforcement of state price control laws (Olsen 
v. Nebraska, 313 U.S. 236 , 61 S.Ct. 862, 133 A. L.R. 1500); the requirement that public school 
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children salute the flag ( West Virginia State Board of Education v. Barnette, 319 U.S. 624 , 63 S.Ct. 
1178, 147 A.L.R. 674)-these are illustrative of the kind of state action2 which might or might not be 
caught in the broad reaches of 20 dependent on the prevailing view of the Court as constituted when the 
case arose. Those who enforced local law today might not know for many months (and meanwhile 
could not find out) whether what they did deprived some one of due process of law. The enforcement of 
a criminal statute so construed would indeed cast [325 U.S. 91, 98]   law enforcement agencies loose at 
their own risk on a vast uncharted sea.  

If such a construction is not necessary, it should be avoided. This Court has consistently favored that 
interpretation of legislation which supports its constitutionality. Ashwander v. Tennessee Valley 
Authority, 297 U.S. 288, 348 , 56 S.Ct. 466, 483; National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 30 , 57 S.Ct. 615, 621, 108 A.L.R. 1352; Anniston Mfg. Co. v. Davis, 301 U.S. 
337, 351 , 352 S., 57 S.Ct. 816, 822, 823. That reason is impelling here so that if at all possible 20 may 
be allowed to serve its great purpose-the protection of the individual in his civil liberties.  

Sec. 20 was enacted to enfor e the Fourteenth Amendment. 3 It derives4 from 2 of the Civil Rights Act 
of April 9, 1866, 14 Stat. 27.5 Senator Trumbull, chairman of the Senate Judiciary Committee which 
reported the bill, stated that its purpose was 'to protect all persons in the United States in their civil 
rights, and furnish the means of their vindication.' Cong. Globe, 39th Cong., 1st Sess., p. 211. In origin 
it was an antidiscrimination measure (as its language indicated), framed to protect negroes in their 
newly won rights. See Flack, The Adoption of the Fourteenth Amendment (1908), p. 21. It was [325 U.S. 
91, 99]   amended by 17 of the Act of May 31, 1870, 16 Stat. 144, 18 U.S.C.A. 52, 6 and made applicable 
to 'any inhabitant of any State or Territory.' 7 The prohibition against the 'deprivation of any rights, 
privileges, or immunities, secured or protected by the Constitution and laws of the United States' was 
introduced by the revisers in 1874. R.S. 5510, 18 U.S. C.A. 52. Those words were taken over from 1 of 
the Act of April 20, 1871, 17 Stat. 13 (the so-called Ku-Klux Act) which provided civil suits for redress 
of such wrongs. 8 See Cong. Rec., [325 U.S. 91, 100]   43d Cong., 1st Sess., p. 828. The 1874 revision was 
applicable to any person who under color of law, etc., 'subjects, or causes to be subjected' any inhabitant 
to the deprivation of any rights, etc. The requirement for a 'willful' violation was introduced by the 
draftsmen of the Criminal Code of 1909. Act of March 4, 1909, 35 Stat. 1092. And we are told 
'willfully' was added to 20 in order to make the section 'less severe'. 43 Cong. Rec ., 60th Cong., 2d 
Sess., p. 3599.  

We hesitate to say that when Congress sought to enforce the Fourteenth Amendment9 in this fashion it 
did a vain thing. We hesitate to conclude that for 80 years this effort of Congress, renewed several 
times, to protect the important rights of the individual guaranteed by the Fourteenth Amendment has 
been an idle gesture. Yet if the Act falls by reason of vagueness so far as due process of law is 
concerned, there would seem to be a similar lack of specificity when the privileges and immunities 
clause (Madden v. Kentucky, 309 U.S. 83 , 60 S.Ct. 406, 125 A.L.R. 1383) and the equal protection 
clause (Smith v. Texas, 311 U.S. 128 , 61 S.Ct. 164; Hill v. Texas, 316 U.S. 400 , 62 S.Ct. 1159) of the 
Fourteenth Amendment are involved. Only if no construction can save the Act from this claim of 
unconstitutionality are we willing to reach that result. We do not reach it, for we are of the view that if 
20 is confined more narrowly than the lower courts confined it, it can be preserved as one of the 
sanctions to the great rights which the Fourteenth Amendment was designed to secure. [325 U.S. 91, 101]   
II. We recently pointed out that 'willful' is a word 'of many meanings, its construction often being 
influenced by its context.' Spies v. United States, 317 U.S. 492, 497 , 63 S.Ct. 364, 367. At times, as the 
Court held in United States v. Murdock, 290 U.S. 389, 394 , 54 S.Ct. 223, 225, the word denotes an act 
which is intentional rather than accidental. And see United States v. Illinois Cent. R. Co., 303 U.S. 239 , 
58 S.Ct. 533. But 'when used in a criminal statute, it generally means an act done with a bad purpose.' 
United States v. Murdock, 290 U.S. at page 394, 54 S.Ct. at page 225. And see Felton v. United States, 
96 U.S. 699 ; Potter v. United States, 155 U.S. 438 , 15 S.Ct. 144; Spurr v. United States, 174 U.S. 728 , 
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19 S.Ct. 812; Hargrove v. United States, 5 Cir., 67 F. 820, 90 A.L.R. 1276. In that event something 
more is required than the doing of the act proscribed by the statute. Cf. United States v. Balint, 258 U.S. 
250 , 42 S.Ct. 301. An evil motive to accomplish that which the statute condemns becomes a 
constituent element of the crime. Spurr v. United States, supra, 174 U.S. at page 734, 19 S.Ct. at page 
815; United States v. Murdock, supra, 290 U.S. at page 395, 54 S.Ct. at page 225. And that issue must 
be submitted to the jury under appropriate instructions. United States v. Ragen, 314 U.S. 513 524, 62 
S.Ct. 374, 379.  

An analysis of the cases in which 'willfully' has been held to connote more than an act which is 
voluntary or intentional would not prove helpful as each turns on its own peculiar facts. Those cases, 
however, make clear that if we construe 'willfully' in 20 as connoting a purpose to deprive a person of a 
specific constitutional right, we would introduce no innovation. The Court, indeed, has recognized that 
the requirement of a specific intent to do a prohibited act may avoid those consequences to the accused 
which may otherwise render a vague or indefinite statute invalid. The constitutional vice in such a 
statute is the essential injustice to the accused of placing him on trial for an offense, the nature of which 
the statute does not define and hence of which it gives no warning. [325 U.S. 91, 102]   See United States 
v. L. Cohen Grocery Co., supra. But where the punishment imposed is only for an act knowingly done 
with the purpose of doing that which the statute prohibits, the accused cannot be said to suffer from lack 
of warning or knowledge that the act which he does is a violation of law. The requirement that the act 
must be willful or purposeful may not render certain, for all purposes, a statutory definition of the crime 
which is in some respects uncertain. But it does relieve the statute of the objection that it punishes 
without warning an offense of which the accused was unaware. That was pointed out by Mr. Justice 
Brandeis speaking for the Court in Omaechevarria v. Idaho, 246 U.S. 343 , 38 S.Ct. 323. An Idaho 
statute made it a misdemeanor to graze sheep 'upon any range usually occupied by any cattle grower.' 
Rev. Codes Idaho 6872. The argument was that the statute was void for indefiniteness because it failed 
to provide for the ascertainment of boundaries of a 'range' or for determining what length of time was 
necessary to make a prior occupation a 'usual' one. The Court ruled that 'any danger to sheepmen which 
might otherwise arise from indefiniteness, is removed by section 6314 of Revised Codes, which 
provides that: 'In every crime or public offence there must exist a union, or joint operation, of act and 
intent, or criminal negligence." Id., 246 U.S. at page 348, 38 S.Ct. at page 325. A similar ruling was 
made in Hygrade Provision Co. v. Sherman, 266 U.S. 497 , 45 S.Ct. 141. The charge was that a 
criminal statute which regulated the sale of 'kosher' meat or products 'sanctioned by the orthodox 
Hebrew religious requirements', Penal Law N.Y. 435, subd. 4, was unconstitutional for want of any 
ascertainable standard of guilt. The Court speaking through Mr. Justice Sutherland stated, '... since the 
statutes require a specific intent to defraud in order to encounter their prohibitions, the hazard of 
prosecution which appellants fear loses whatever substantial foundation it might have in the absence of 
such a requirement.' 266 U.S. at pages 502, 503, 45 S.Ct. at page 143. In United States v. Ragen, supra, 
we took [325 U.S. 91, 103]   that course in a prosecution for willful evasion of a federal income tax where 
it was alleged that the defendant had deducted more than 'reasonable' allowances for salaries. By 
construing the statute to require proof of bad faith we avoided the serious question which the rule of 
United States v. L. Cohen Grocery Co., supra, might have presented. We think a like course is 
appropriate here.  

Moreover, the history of 20 affords some support for that narrower construction. As we have seen, the 
word 'willfully' was not added to the Act until 1909. Prior to that time it may be that Congress intended 
that he who deprived a person of any right protected by the Constitution should be liable without more. 
That was the pattern of criminal legislation which has been sustained without any charge or proof of 
scienter. Shevlin- Carpenter Co. v. Minnesota, 218 U.S. 57 , 30 S.Ct. 663; United States v. Balint, 
supra. And the present Act in its original form would have been susceptible of the same interpretation 
apart from the equal protection clause of the Fourteenth Amendment, where 'purposeful discriminatory' 
action must be shown. Snowden v. Hughes, 321 U.S. 1, 8 , 9 S., 64 S.Ct. 397, 401, 402. But as we have 
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seen, the word 'willfully' was added to make the section 'less severe'. We think the inference is 
permissible that its severity was to be lessened by making it applicable only where the requisite bad 
purpose was present, thus requiring specific intent not only where discrimination is claimed but in other 
situations as well. We repeat that the presence of a bad purpose or evil intent alone may not be 
sufficient. We do say that a requirement of a specific intent to deprive a person of a federal right made 
definite by decision or other rule of law saves the Act from any charge of unconstitutionality on the 
grounds of vagueness.  

Once the section is given that construction, we think that the claim that the section lacks an 
ascertainable standard of guilt must fail. The constitutional requirement that a criminal statute be 
definite serves a high func- [325 U.S. 91, 104]   tion. It gives a person acting with reference to the statute 
fair warning that his conduct is within its prohibition. This requirement is met when a statute prohibits 
only 'willful' acts in the sense we have explained. One who does act with such specific intent is aware 
that what he does is precisely that which the statute forbids. He is under no necessity of guessing 
whether the statute applies to him (see Connally v. General Construction Co., 269 U.S. 385 , 46 S.Ct. 
126) for he either knows or acts in reckless disregard of its prohibition of the deprivation of a defined 
constitutional or other federal right. See Gorin v. United States, 312 U.S. 19, 27 , 28 S., 61 S.Ct. 429, 
433, 434. Nor is such an act beyond the understanding and comprehension of juries summoned to pass 
on them. The Act would then not become a trap for law enforcement agencies acting in good faith. 'A 
mind intent upon willful evasion is inconsistent with surprised innocence.' United States v. Ragen, 
supra, 314 U.S. at page 524, 62 S.Ct. at page 379.  

It is said, however, that this construction of the Act will not save it from the infirmity of vagueness 
since neither a law enforcement official nor a trial judge can know with sufficient definiteness the range 
of rights that are constitutional. But that criticism is wide of the mark. For the specific intent required 
by the Act is an intent to deprive a person of a right which has been made specific either by the express 
terms of the Constitution or laws of the United States or by decisions interpreting them. Take the case 
of a local officer who persists in enforcing a type of ordinance which the Court has held invalid as 
violative of the guarantees of free speech or freedom of worship. Or a local official continues to select 
juries in manner which flies in the teeth of decisions of the Court. If those acts are done willfully, how 
can the officer possibly claim that he had no fair warning that his acts were prohibited by the statute? 
He violates the statute not merely because he has a bad purpose but because he acts in defiance of 
announced rules of law. He who defies a [325 U.S. 91, 105]   decision interpreting the Constitution knows 
precisely what he is doing. If sane, he hardly may be heard to say that he knew not what he did. Of 
course, willful conduct cannot make definite that which is undefined. But willful violators of 
constitutional requirements, which have been defined, certainly are in no position to say that they had 
no adequate advance notice that they would be visited with punishment. When they act willfully in the 
sense in which we use the word, they act in open defiance or in reckless disregard of a constitutional 
requirement which has been made specific and definite. When they are convicted for so acting, they are 
not punished for violating an unknowable something.  

The Act so construed has narrower range in all its applications than if it were interpreted in the manner 
urged by the government. But the only other alternative, if we are to avoid grave constitutional 
questions, is to construe it as applicable only to those acts which are clearly marked by the specific 
provisions of the Constitution as deprivations of constitutional rights, privileges, or immunities, and 
which are knowingly done within the rule of Ellis v. United States, supra. But as we have said that 
course would mean that all protection for violations of due process of law would drop out of the Act. 
We take the course which makes it possible to preserve the entire Act and save all parts of it from 
constitutional challenge. If Congress desires to give the Act wider scope, it may find ways of doing so. 
Moreover, here as in Apex Hosiery Co. v. Leader, 310 U.S. 469 , 60 S.Ct. 982, 128 A.L.R. 1044, we are 
dealing with a situation where the interpretation of the Act which we adopt does not preclude any state 
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from punishing any act made criminal by its own laws. Indeed, the narrow construction which we have 
adopted more nearly preserves the traditional balance between the States and the national government 
in law enforcement than that which is urged upon us. [325 U.S. 91, 106]   United States v. Classic, supra, 
met the test we suggest. In that case we were dealing merely with the validity of an indictment, not with 
instructions to the jury. The indictment was sufficient since it charged a willful failure and refusal of the 
defendant-election officials to count the votes cast, by their alteration of the ballots and by their false 
certification of the number of votes cast for the respective candidates. 313 U.S. at pages 308, 309, 61 
S.Ct. at pages 1034, 1035. The right so to vote is guaranteed by Art. I, 2 and 4 of the Constitution. Such 
a charge is adequate since he who alters ballots or without legal justification destroys them would be 
acting willfully in the sense in which 20 uses the term. The fact that the defendants may not have been 
thinking in constitutional terms is not material where their aim was not to enforce local law but to 
deprive a citizen of a right and that right was protected by the Constitution. When they so act they at 
least act in reckless disregard of constitutional prohibitions or guarantees. Likewise, it is plain that basic 
to the concept of due process of law in a criminal case is a trial-a trial in a court of law, not a 'trial by 
ordeal.' Brown v. Mississippi, 297 U.S. 278, 285 , 56 S.Ct. 461, 465. It could hardly be doubted that 
they who 'under color of any law, statute, ordinance, regulation, or custom' act with that evil motive 
violate 20. Those who decide to take the law into their own hands and act as prosecutor, jury, judge, 
and executioner plainly act to deprive a prisoner of the trial which due process of law guarantees him. 
And such a purpose need not be expressed; it may at times be reasonably inferred from all the 
circumstances attendant on the act. See Tot v. United States, 319 U.S. 463 , 63 S.Ct. 1241.  

The difficulty here is that this question of intent was not submitted to the jury with the proper 
instructions. The court charged that petitioners acted illegally if they applied more force than was 
necessary to make the arrest effectual or to protect themselves from the prisoner's al- [325 U.S. 91, 107]   
leged assault. But in view of our construction of the word 'willfully' the jury should have been further 
instructed that it was not sufficient that petitioners had a generally bad purpose. To convict it was 
necessary for them to find that petitioners had the purpose to deprive the prisoner of a constitutional 
right, e.g. the right to be tried by a court rather than by ordeal. And in determining whether that 
requisite bad purpose was present the jury would be entitled to consider all the attendant circumstance-
the malice of petitioners, the weapons used in the assault, its character and duration, the provocation if 
any, and the like.  

It is true that no exception was taken to the trial court's charge. Normally we would under those 
circumstances not take note of the error. See Johnson v. United States, 318 U.S. 189, 200 , 63 S.Ct. 549, 
555. But there are exceptions to that rule. United States v. Atkinson, 297 U.S. 157, 160 , 56 S.Ct. 391, 
392; Clyatt v. United States, 197 U.S. 207, 221 , 222 S., 25 S.Ct. 429, 432, 433. And where the error is 
so fundamental as not to submit to the jury the essential ingredients of the only offense on which the 
conviction could rest, we think it is necessary to take note of it on our own motion. Even those guilty of 
the most heinous offenses are entitled to a fair trial. Whatever the degree of guilt, those charged with a 
federal crime are entitled to be tried by the standards of guilt which Congress has prescribed.  

III. 1t is said, however, that petitioners did not act 'under color of any law' within the meaning of 20 of 
the Criminal Code. We disagree. We are of the view that petitioners acted under 'color' of law in 
making the arrest of Robert Hall and in assaulting him. They were officers of the law who made the 
arrest. By their own admissions they assaulted Hall in order to protect themselves and to keep their 
prisoner from escaping. It was their duty [325 U.S. 91, 108]   under Georgia law to make the arrest 
effective. Hence, their conduct comes within the statute.  

Some of the arguments which have been advanced in support of the contrary conclusion suggest that the 
question under 20 is whether Congress has made it a federal offense for a state officer to violate the law 
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of his State. But there is no warrant for treating the question in state law terms. The problem is not 
whether state law has been violated but whether an inhabitant of a State has been deprived of a federal 
right by one who acts under 'color of any law.' He who acts under 'color' of law may be a federal officer 
or a state officer. He may act under 'color' of federal law or of state law. The statute does not come into 
play merely because the federal law or the state law under which the officer purports to act is violated. 
It is applicable when and only when some one is deprived of a federal right by that action. The fact that 
it is also a violation of state law does not make it any the less a federal offense punishable as such. Nor 
does its punishment by federal authority encroach on state authority or relieve the state from its 
responsibility for punishing state offenses. 10    

We agree that when this statute is applied to the action of state officials, it should be construed so as to 
respect the proper balance between the States and the federal government in law enforcement. Violation 
of local law does not necessarily mean that federal rights have been invaded. The fact that a prisoner is 
assaulted, injured, or even murdered by state officials does not necessarily mean that he is deprived of 
any right protected or secured by the [325 U.S. 91, 109]   Constitution or laws of the United States. Cf. 
Logan v. United States, 144 U.S. 263 , 12 S.Ct. 617, dealing with assaults by federal officials. The 
Fourteenth Amendment did not alter the basic relations between the States and the national government. 
United States v. Harris, 106 U.S. 629 , 1 S.Ct. 601; In re Kemmler, 136 U.S. 436, 448 , 10 S.Ct. 930, 
934. Our national government is one of delegated powers alone. Under our federal system the 
administration of criminal justice rests with the States except as Congress, acting within the scope of 
those delegated powers, has created offenses against the United States. Jerome v. United States, 318 
U.S. 101, 105 , 63 S.Ct. 483, 486. As stated in United States v. Cruikshank, 92 U.S. 542, 553 , 554 S., 
'It is no more the duty or within the power of the United States to punish for a conspiracy to falsely 
imprison or murder within a State, than it would be to punish for false imprisonment or murder itself.' 
And see United States v. Fox, 95 U.S. 670 , 672. It is only state action of a 'particular character' that is 
prohibited by the Fourteenth Amendment and against which the Amendment authorizes Congress to 
afford relief. Civil Rights Cases, 109 U.S. 3, 11 , 13 S., 3 S.Ct. 18, 21, 23. Thus Congress in 20 of the 
Criminal Code did not undertake to make all torts of state officials federal crimes. It brought within 20 
only specified acts done 'under color' of law and then only those acts which deprived a person of some 
right secured by the Constitution or laws of the United States.  

This section was before us in United States v. Classic, 313 U.S. 299, 326 , 61 S.Ct. 1031, 1043, where 
we said: 'Misuse of power, possessed by virtue of state law and made possible only because the 
wrongdoer is clothed with the authority of state law, is action taken 'under color of' state law.' In that 
case state election officials were charged with failure to count the votes as cast, alteration of the ballots, 
and false certification of the number of votes cast for the respective candidates. 313 U.S. at pages 308, 
309, 61 S.Ct. at pages 1034, 1035. We stated that those acts of the defendants 'were committed in the 
course of [325 U.S. 91, 110]   their performance of duties under the Louisiana statute requiring them to 
count the ballots, to record the result of the count, and to certify the result of the election.' Id., 313 U.S. 
at pages 325, 326, 61 S.Ct. at pages 1042, 1043. In the present case, as we have said, the defendants 
were officers of the law who had made an arrest and who by their own admissions and to certify the 
result of the election.' themselves and to keep the prisoner from escaping, i.e. to make the arrest 
effective. That was a duty they had under Georgia law. United States v. Classic is, therefore, 
indistinguishable from this case so far as 'under color of' state law is concerned. In each officers of the 
State were performing official duties; in each the power which they were authorized to exercise was 
misused. We cannot draw a distinction between them unless we are to say that 20 is not applicable to 
police officers. But the broad sweep of its language leaves no room for such an exception.  

It is said that we should abandon the holding of the Classic case. It is suggested that the present problem 
was not clearly in focus in that case and that its holding was ill-advised. A reading of the opinion makes 
plain that the question was squarely involved and squarely met. It followed the rule announced in Ex 
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parte Commonwealth of Virginia, 100 U.S. 339 , 346, that a state judge who in violation of state law 
discriminated against negroes in the selection of juries violated the Act of March 1, 1875, 18 Stat. 336. 
It is true that that statute did not contain the words under 'color' of law. But the Court in deciding what 
was state action within the meaning of the Fourteenth Amendment held that it was immaterial that the 
state officer exceeded the limits of his authority. '... as he acts in the name and for the State, and is 
clothed with the State's power, his act is that of the State. This must be so, or the constitutional 
prohibition has no meaning. Then the State has clothed one of its agents with power to annul or to 
evade it.' 100 U.S. at page 347. And see Commonwealth of Virginia v. Rives, [325 U.S. 91, 111]   100 U.S. 
313 , 321. The Classic case recognized, without dissent, that the cont ary view would defeat the great 
purpose which 20 was designed to serve. Reference is made to statements11 of Senator Trumbull in his 
discussion of 2 of the Civil Rights Act of 1866, 14 Stat. 27, and to statements of Senator Sherman 
concerning the 1870 Act12 as supporting the conclusion that 'under color of any law' was designed to 
include only action taken by officials pursuant to state law. But those statements in their context are 
inconclusive on the precise problem involved in the Classic case and in the present case. We are not 
dealing here with a case where an officer not authorized to act nevertheless takes action. Here the state 
officers were authorized to make an arrest and to take such steps as were necessary to make the arrest 
effective. They acted without authority only in the sense that they used excessive force in making the 
arrest effective. It is clear that under 'color' of law means under 'pretense' of law. Thus acts of officers in 
the ambit of their personal pursuits are plainly excluded. Acts of officers who undertake to perform 
their official duties are included whether they hew to the line of their authority or overstep it. If, as 
suggested, the statute was designed to embrace only action which the State in fact authorized, the words 
'under color of any law' were hardly apt words to express the idea.  

Nor are the decisions under 33 of the Judicial Code, 28 U.S.C. 76, 28 U.S.C.A. 76, in point. That 
section gives the right of removal to a federal court of any criminal prosecution begun in a state court 
against a revenue officer of the United States 'on account of any act done under color of his office or of 
any such (revenue) law.' The cases under it recognize that it is an 'exceptional' procedure which wrests 
from state courts the power to try offenses against [325 U.S. 91, 112]   their own laws. State of Maryland v. 
Soper (No. 1), 270 U.S. 9, 29 , 35 S., 46 S.Ct. 185, 189, 191; State of Colorado v. Symes, 286 U.S. 510, 
518 , 52 S.Ct. 635, 637. Thus the requirements of the showing necessary for removal are strict. See 
State of Maryland v. Soper ( No. 2), 270 U.S. 36, 42 , 46 S.Ct. 192, 193, saying that acts 'necessary to 
make the enforcement effective' are done under 'color' of law. Hence those cases do not supply an 
authoritative guide to the problems under 20 which seeks to afford protection against officers who 
possess authority to act and who exercise their powers in such a way as to deprive a person of rights 
secured to him by the Constitution or laws of the United States. It is one thing to deprive state courts of 
their authority to enforce their own laws. It is quite another to emasculate an Act of Congress designed 
to secure individuals their constitutional rights by finely spun distinctions concerning the precise scope 
of the authority of officers of the law. Cf. Yick Wo v. Hopkins, 118 U.S. 356 , 6 S.Ct. 1064.  

But beyond that is the problem of stare decisis. The construction given 20 in the Classic case 
formulated a rule of law which has become the basis of federal enforcement in this important field. The 
rule adopted in that case was formulated after mature consideration. It should be good for more than 
one day only. We do not have here a situation comparable to Mahnich v. Southern S.S. Co., 321 U.S. 
96 , 64 S.Ct. 455, where we overruled a decision demonstrated to be a sport in the law and inconsistent 
with what preceded and what followed. The Classic case was not the product of hasty action or 
inadvertence. It was not out of line with the cases which preceded. It was designed to fashion the 
governing rule of law in this important field. We are not dealing with constitutional interpretations 
which throughout the history of the Court have wisely remained flexible and subject to frequent re-
examination. The meaning which the Classic case gave to the phrase 'under color of any law involved 
only a construction of the statute. hence if it states a rule un- [325 U.S. 91, 113]   desirable in its 
consequences, Congress can change it. We add only to the instability and uncertainty of the law if we 
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revise the meaning of 20 to meet the exigencies of each case coming before us.  

Since there must be a new trial, the judgment below is reversed.  

REVERSED.  

Mr. Justice RUTLEDGE, concurring in the result.  

For the compelling reason stated at the end of this opinion I concur in reversing the judgment and 
remanding the cause for further proceedings. But for that reason, my views would require that my vote 
be cast to affirm the judgment, for the reasons stated by Mr. Justice MURPHY and others I feel forced, 
in the peculiar situation, to state.  

The case comes here established in fact as a gross abuse of authority by state officers. Entrusted with 
the state's power and using it, without a warrant or with one of only doubtful legality1 they invaded a 
citizen's home, arrested him for alleged theft of a tire, forcibly took him in handcuffs to the courthouse 
yard, and there beat him to death. Previously they had threatened to kill him, fortified themselves at a 
near-by bar, and resisted the bartender's importunities not to carry out the arrest. Upon this and other 
evidence which overwhelmingly supports (140 F.2d at page 665) the verdict, together with instructions 
adequately [325 U.S. 91, 114]   covering an officer's right to use force, the jury found the petitioners guilty. 

I. The verdict has shaped their position here. Their contention hardly disputes the facts on which it rests. 
2 They do not come therefore as faithful state officers, innocent of crime. Justification has been 
foreclosed. Accordingly, their argument now admits the offense, but insists it was against the state 
alone, not the nation. So they have made their case in this Court. 3    

In effect, the position urges it is murder they have done,4 not deprivation of constitutional right. Strange 
as the argument is the reason. It comes to this, that abuse of state power creates immunity to federal 
power. Because what they did violated the state's laws, the nation cannot reach their conduct. 5 It may 
deprive the citizen of his liberty and his life. But whatever state officers may do in abuse of their 
official capacity can give this Government and its courts no concern. This, though the prime object of 
the Fourteenth Amendment and Section 20 was to secure these fundamental rights against wrongful 
denial by exercise of the power of the states.  

The defense is not pretty. Nor is it valid. By a long course of decision from Ex parte Commonwealth of 
Virginia, 100 U.S. 339 , to United States v. Classic, 313 U.S. 299 , 61 S.Ct. 1031 it has been re- [325 
U.S. 91, 115]   jected. 6 The ground should not need ploughing again. It was cleared long ago and 
thoroughly. It has been kept clear, until the ancient doubt, laid in the beginning, was resurrected in the 
last stage of this case. The evidence has nullified any pretense that petitioners acted as individuals, 
about their personal though nefarious business. They used the power of official place in all that was 
done. The verdict has foreclosed semblance of any claim that only private matters, not touching official 
functions, were involved. Yet neither was the state's power, they say.  

There is no third category. The Amendment and the legislation were not aimed at rightful state action. 
Abuse of state power was the target. Limits were put to state authority, and states were forbidden to 
pass them, by whatever agency. 7 It is too late now, if there were better reason than exists for doing so, 
to question that in these matters abuse binds the state and is its act, when done by [325 U.S. 91, 116]   one 
to whom it has given power to make the abuse effective to achieve the forbidden ends. Vague ideas of 
dual federalism,8 of ultra vires doctrine imported from private agency,9 and of want of finality in 
official action, 10 do not nullify what four years of civil strife secured and eighty years have verified. 
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For it was abuse of basic civil and political rights, by states and their officials, that the Amendment and 
the enforcing legislation were adopted to uproot.  

The danger was not merely legislative or judicial. Nor was it threatened only from the state's highest 
officials. It was abuse by whatever agency the state might invest with its power capable of inflicting the 
deprivation. In all its flux, time makes some things axiomatic. One has been that state officials who 
violate their oaths of office and flout [325 U.S. 91, 117]   the fundamental law are answerable to it when 
their misconduct brings upon them the penalty it authorizes and Congress has provided.  

There could be no clearer violation of the Amendment or the statute. No act could be more final or 
complete, to denude the victim of rights secured by the Amendment's very terms. Those rights so 
destroyed cannot be restored. Nor could the part played by the state's power in causing their destruction 
be lessened, though other organs were now to repudiate what was done. The state's law might thus be 
vindicated. If so, the vindication could only sustain, it could not detract from the federal power. Nor 
could it restore what the federal power shielded. Neither acquittal nor conviction, though affirmed by 
the state's highest court, could resurrect what the wrongful use of state power has annihilated. There 
was in this case abuse of state power, which for the Amendment's great purposes was state action, final 
in the last degree, depriving the victim of his liberty and his life without due process of law.  

If the issues made by the parties themselves were allowed to govern, there would be no need to say 
more. At various stages petitioners have sought to show that they used no more force than was 
necessary, that there was no state action, and that the evidence was not sufficient to sustain the verdict 
and the judgment. These issues, in various formulations,11 have comprehended their case. All have 
been resolved against them without error. This should end the matter. [325 U.S. 91, 118]   II. But other and 
most important issues have been injected and made decisive to reverse the judgment. Petitioners have 
not denied that they acted 'willfully' within the mean ng of Section 20 or that they intended to do the 
acts which took their victim's liberty and life. In the trial court they claimed justification. But they were 
unable to prove it. The verdict, on overwhelming evidence, has concluded against them their denial of 
bad purpose and reckless disregard of rights. This is necessarily implied in the finding that excessive 
force was used. No complaint was made of the charge in any of these respects and no request for 
additional charges concerning them was offered. Nor, in the application for certiorari or the briefs, have 
they raised questions of the requisite criminal intent or of unconstitutional vagueness in the statute's 
definition of the crime. However, these issues have been bought forward, so far as the record discloses, 
first by the dissenting opinion in the Court of Appeals, then by inquiry at the argument and in the 
disposition here.  

The story would be too long, to trace in more than outline the history of Section 20 and companion 
provisions, in particular Section 19, 12 with which it must be considered on any suggestion of fatal 
ambiguity. But this history cannot be ignored, unless we would risk throwing overboard what the 
nation's greatest internal conflict created and eight [325 U.S. 91, 119]   decades have confirmed, in 
protection of individual rights against impairment by the states.  

Sections 19 and 20 are twin sections in all respects that concern any question of vagueness in defining 
the crimes. There are important differences. Section 19 strikes at conspiracies, Section 20 at substantive 
offenses. The former protects 'citizens,' that latter 'inhabitants.' There are, however, no differences in the 
basic rights guarded. Each protects in a different way the rights and privileges secured to individuals by 
the Constitution. If one falls for vagueness in pointing to these, the other also must fall for the same 
reason. If one stands, so must both. It is not one statute therefore which we sustain or nullify. It is two.  

The sections have stood for nearly eighty years. Nor has this been without attack for ambiguity. 
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Together the two sections have repelled it. In 1915, one of this Court's greatest judges, speaking for it, 
summarily disposed of the suggestion that Section 19 is invalid: 'It is not open to question that this 
statute is constitutional. ... (It) dealt with Federal rights, and with all Federal rights, and protected them 
in the lump ....' United States v. Mosley, 238 U.S. 383, 386 , 387 S., 35 S.Ct. 904, 905. And in United 
States v. Classic, 313 U.S. 299 , 61 S.Ct. 1031, the Court with equal vigor reaffirmed the validity of 
both sections, against dissenting assault for fatal [325 U.S. 91, 120]   ambiguity in relation to the 
constitutional rights then in question. . these more recent pronouncements but reaffirmed earlier and 
repeated ones. The history should not require retelling. But old and established freedoms vanish when 
history is forgotten.  

Section 20 originated in the Civil Rights Act of 1866, 14 Stat. 27, Section 19 in the Enforcement Act of 
1870, 16 Stat. 141, 6. Their great original purpose was to strike at discrimination, particularly against 
Negroes, the one securing civil, the other political rights. But they were not drawn so narrowly. From 
the beginning Section 19 protected all 'citizens,' Section 20 'inhabitants.'  

At first Section 20 secured only rights enumerated in the Civil Rights Act. The first ten years brought it, 
through broadening changes, to substantially its present form. Only the word 'willfully' has been added 
since then, a change of no materiality, for the statute implied it beforehand. 13 35 Stat. 1092. The most 
important change of the first decade replaced the specific enumeration of the Civil Rights Act with the 
present broad language covering 'the deprivation of any rights, privileges, or immunities secured or 
protected by the Constitution and laws of the United States.' R.S. 5510, 18 U.S.C.A. 52. This inclusive 
designation brought Section 20 into conformity with Section 19's original coverage of 'any right or 
privilege secured to him by the Constitution or laws of the United States.' Since then, under these 
generic designations, the two have been literally identical in the scope of the rights they secure. The 
slight difference in wording cannot be one of substance. 14 [325 U.S. 91, 121]   Throughout a long and 
varied course of application the sections have remained unimpaired on the score of vagueness in the 
crimes they denounce. From 1874 to today they have repelled all attacks purposed to invalidate them. 
None has succeeded. If time and uniform decision can give stability to statutes, these have acquired it.  

Section 20 has not been much used, in direct application, until recently. There were however a number 
of early decisions. 15 Of late the section has been applied more frequently, in considerable variety of 
situation, against varied and vigorous attack. 16 In United States v. Classic, 313 U.S. at page 321, 61 
S.Ct. at page 1040, as has been stated, this Court gave it clearcut sanction. The opinion expressly 
repudiated any idea that the section, or Section 19, is vitiated by ambiguity. Moreover, this was done in 
terms which leave no room to say that the decision was not focused upon that question. 17 True, 
application to Fourteenth Amendment [325 U.S. 91, 122]   rights was reserved because the question was 
raised for the first time in the Government's brief filed here. 313 U.S. at page 329, 61 S.Ct. at page 
1044. But the statute was sustained in application to a vast range of rights secured by the Constitution, 
apart from the reserved segment, as the opinion's language and the single reservation itself attest. The 
ruling, thus broad, cannot have been inadvertent. For it was repeated concerning both sections, broadly, 
forcefully, and upon citation of long-established authority. And this was done in response to a vigorous 
dissent which made the most of the point of vagueness. 18 The point was flatly, and deliberately, 
rejected. The Court cannot have been blinded by other issues to the import of this one.  

The Classic decision thus cannot be put aside in this case. Nor can it be demonstrated that the rights 
secured by the Fourteenth Amendment are more numerous or more dubious than the aggregate 
encompassed by other [325 U.S. 91, 123]   constitutional provisions. Certainly 'the equal protection of the 
laws,' guaranteed by the Amendment, is not more vague and indefinite than many rights protected by 
other commands. 19 The same thing is true of 'the privileges or immunities of citizens of the United 
States.' The Fifth Amendment contains a due process clause as broad in its terms restricting national 
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power as the Fourteenth is of state power. 20 If Section 20 (with Section 19) is valid in general 
coverage of other constitutional rights, it cannot be void in the less sweeping application to Fourteenth 
Amendment rights. If it is valid to assure the rights 'plainly and directly' secured by other provisions, it 
is equal y valid to protect those 'plainly and directly' secured by the Fourteenth Amendment, including 
the expressly guaranteed rights not to be deprived of life, liberty or property without due process of law. 
If in fact there could be any difference among the various rights protected, in view of the history it 
would be that the section applies more clearly to Fourteenth Amendment rights than to others. Its 
phrases 'are all phrases of large generalities. But they are not generalities of unillumined vagueness; 
they are generalities circumscribed by history and appropriate to the largeness of the problems of 
government with which they were concerned.' Malinski v. People of State of New York, 324 U.S. 401 , 
65 S.Ct. 781, 787, concurring opinion.  

Historically, the section's function and purpose have been to secure rights given by the Amendment. 
From the Amendment's adoption until 1874, it was Fourteenth Amendment legislation. Surely when in 
that year the section was expanded to include other rights these were [325 U.S. 91, 124]   not dropped out. 
By giving the citizen additional security in the exercise of his voting and other political rights, which 
was the section's effect, unless the Classic case falls, Congress did not take from him the protection it 
previously afforded (wholly apart from the prohibition of different penalties)21 against deprivation of 
such rights on account of race, color or previous condition of servitude, or repeal the prior safeguard of 
civil rights.  

To strike from the statute the rights secured by the Fourteenth Amendment, but at the same time to 
leave within its coverage the vast area bounded by other constitutional provisions, would contradict 
both reason and history. No logic but one which nullifies the historic foundations of the Amendment 
and the section could support such an emasculation. There should be no judicial hack work cutting out 
some of the great rights the Amendment secures but leaving in others. There can be none excising all 
protected by the Amendment, but leaving [325 U.S. 91, 125]   every other given by the Constitution intact 
under the statute's aegis.  

All that has been said of Section 20 applies with equal force to Section 19. It had an earlier more 
litigious history, firmly establishing its validity. 22 It also has received recent ap- [325 U.S. 91, 126]   
plication,23 without question for ambiguity except in the Classic case, which nevertheless gave it equal 
sanction with its substantive counterpart.  

Separately, and often together in application, Sections 19 and 20 have been woven into our fundamental 
and statutory law. They have place among our more permanent legal achievements. They have 
safeguarded many rights and privileges apart from political ones. Among those buttressed, either by 
direct application or through the general conspiracy statute, Section 37, 18 U.S.C. 88, 18 U.S.C.A. 
88,24 are the rights to a fair trial, including freedom from sham trials; to be free from arrest and 
detention by methods constitutionally forbidden and from extortion of property by such methods; rom 
extortion of confessions; from mob action incited or shared by state officers; from failure to furnish 
police protection on proper occasion and demand; from interference with the free exercise of religion, 
freedom of the press, freedom of speech and assembly; 25 and [325 U.S. 91, 127]   the necessary import of 
the decisions is that the right to be free from deprivation of life itself, without due process of law, that 
is, through abuse of state power by state officials, is as fully protected as other rights so secured.  

So much experience cannot be swept aside, or its teaching annulled, without overthrowing a great, and a 
firmly established, constitutional tradition. Nor has the feared welter of uncertainty arisen. Defendants 
have attacked the sections, or their application, often and strenuously. Seldom has complaint been made 
that they are too vague and uncertain. Objections have centered principally about 'state action,' 
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including 'color of law' and failure by inaction to discharge official duty, cf. Catlette v. United States, 4 
Cir., 132 F.2d 902, and about the strength of federal power to reach particular abuses. 26 More rarely 
they have touched other matters, such as the limiting effect of official privilege27 and, in occasional 
instances, mens rea. 28   [325 U.S. 91, 128]   In all this wealth of attack accused officials have little used 
the shield of ambiguity. The omission, like the Court's rejection in the Classic case, cannot have been 
inadvertent. There are valid reasons for it, apart from the old teaching that the matter has been 
foreclosed.  

Moreover, statutory specificity has two purposes, to give due notice that an act has been made criminal 
before it is done and to inform one accused of the nature of the offense charged, so that he may 
adequately prepare and make his defense. More than this certainly the Constitution does not require. Cf. 
Amend. VI. All difficulty on the latter score vanishes, under Section 20, with the indictment's 
particularization of the rights infringed and the acts infringing them. If it is not sufficient in either 
respect, in these as in other cases the motion to quash or one for a bill of particulars is at the defendant's 
disposal. The decided cases demonstrate that accused persons have had little or no difficulty to ascertain 
the rights they have been charged with transgressing or the acts of transgression. 29 So it was with the 
defendants in this case. They were not puzzled to know for what they were indicted, as their proof and 
their defense upon the law conclusively show. They simply misconceived that the victim had no federal 
rights and that what they had done was not a crime within the federal power to penalize. 30 That kind of 
error relieves no one from penalty. [325 U.S. 91, 129]   In the other aspect of specificity, two answers, 
apart from experience, suffice. One is that Section 20, and Section 19, are no more general and vague, 
Fourteenth Amendment rights included, than other criminal statutes commonly enforced against this 
objection. The Sherman Act is the most obvious illustration. 31    

Furthermore, the argument of vagueness, to warn men of their conduct, ignores the nature of the 
criminal act itself and the notice necessarily given from this. Section 20 strikes only at abuse of official 
functions by state officers. It does not reach out for crimes done by men in general. Not murder per se, 
but murder by state officers in the course of official conduct and done with the aid of state power, is 
outlawed. These facts, inherent in the crime, give all the warning constitutionally required. For one, so 
situated, who goes so far in misconduct can have no excuse of innocence or ignorance.  

Generally state officials know something of the individual's basic legal rights. If they do not, they 
should, for they assume that duty when they assume their office. Ignorance of the law is no excuse for 
men in general. It is less an excuse for men whose special duty is to apply it, and therefore to know and 
observe it. If their knowledge is not comprehensive, state officials know or should know when they pass 
the limits of their authority, so far at any rate that their action exceeds honest error of judgment and 
amounts to abuse of their office and its function. When they enter such a domain in dealing with the citi 
en's rights, they should do so at their peril, whether that [325 U.S. 91, 130]   be created by state or federal 
law. For their sworn oath and their first duty are to uphold the Constitution, then only the law of the 
state which too is bound by the charter. Since the statute, as I think, condemns only something more 
than error of judgment, made in honest effort at once to apply and to follow the law, cf. United States v. 
Murdock, 290 U.S. 389 , 54 S.Ct. 223, officials who violate it must act in intentional or reckless 
disregard of individual rights and cannot be ignorant that they do great wrong. 32 This being true, they 
must be taken to act at peril of incurring the penalty placed upon such conduct by the federal law, as 
they do of that the state imposes.  

What has been said supplies all the case requires to be decided on the question of criminal intent. If the 
criminal act is limited, as I think it must be and the statute intends, to infraction of constitutional rights, 
including rights secured by the Fourteenth Amendment, by conduct which amounts to abuse of one's 
official place or reckless disregard of duty, no undue hazard or burden can be placed on state officials 
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honestly seeking to perform the rightful functions of their office. Others are not entitled to greater 
protection.  

But, it is said, a penumbra of rights may be involved, which none can know until decision has been 
made and infraction may occur before it is had. It seems doubtful this could be true in any case 
involving the abuse of official function which the statute requires and, if it could, that one guilty of such 
an abuse should have immunity for that reason. Furthermore, the doubtful character of the [325 U.S. 91, 
131]   right infringed could give reason at the most to invalidate the particular charge, not for outlawing 
the statute or narrowly restricting its application in advance of compelling occasion.  

For there is a body of well-established, clear-cut fundamental rights, including many secured by the 
Fourteenth Amendment, to all of which the sections may and do apply, without specific enumeration 
and without creating hazards of uncertainty for conduct or defense. Others will enter that category. So 
far, at the least when they have done so, the sections should stand without question of their validity. 
Beyond this, the character of the act proscribed and the intent it necessarily implies would seem to 
afford would-be violators all of notice the law requires, that they act at peril of the penalty it places on 
their misconduct.  

We have in this case no instance of mere error in judgment, made in good faith. It would be time 
enough to reverse and remand a conviction, obtained without instructions along these lines, if such a 
case should arise. Actually the substance of such instruction was given in the wholly adequate charge 
concerning the officer's right to use force, though not to excess. When, as here, a state official abuses 
his place consciously or grossly in abnegation of its rightful obligation, and thereby tramples underfoot 
the established constitutional rights of men or citizens, his conviction should stand when he has had the 
fair trial and full defense the petitioners have been given in this case.  

III. Two implicit but highly important considerations must be noticed more definitely. One is the fear 
grounded in concern for possible maladjustment of federal-state relations if this and like convictions are 
sustained. Enough has been said to show that the f ar is not well grounded. The same fear was 
expressed, by some in exaggerated and [325 U.S. 91, 132]   highly emotional terms, when Section 2 of the 
Civil Rights Act, the antecedent of Section 20, was under debate in Congress. 33 The history of the 
legislation's enforcement gives it no support. The fear was not realized in later experience. Eighty years 
should be enough to remove any remaining vestige. The volume of prosecutions and convictions has 
been small, in view of the importance of the subject matter and the length of time the statutes have been 
in force. There are reasons for this, apart from self-restraint of federal prosecuting officials.  

One lies in the character of the criminal act and the intent which must be proved. A strong case must be 
made to show abuse of official function, and therefore to secure indictment or conviction. Trial must be 
'by an impartial jury of the State and district wherein the crime shall have been committed.' Const., 
Amend. VI; cf. Art. III, 2. For all practical purposes this means within the state of which the accused is 
an officer. Citizens of the state have not been, and will not be, ready to indict or convict their local 
officers on groundless charges or in doubtful cases. The sections can be applied effectively only when 
twelve of them concur in a verdict which accords with the prosecuting official's belief that the accused 
has violated another's fundamental rights. A federal official therefore faces both a delicate and a 
difficult task when he undertakes to charge and try a state officer under the terms of Sections 19 and 20. 
The restraint which has been shown is as much enforced by these limitations as it has been voluntary. 
[325 U.S. 91, 133]   These are the reasons why prosecution has not been frequent, has been brought only in 
cases of gross abuse, and therefore has produced no grave or substantial problem of interference by 
federal authority in state affairs. But if the problem in this phase of the case were more serious than it 
has been or is likely to be, the result legally could not be to give state officials immunity from the 

Page 15 of 27FindLaw for Legal Professionals

3/16/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=325&page=91



obligations and liabilities the Amendment and its supporting legislation have imposed. For the verdict 
of the struggle which brought about adoption of the Amendment was to the contrary.  

Lying beneath all the surface arguments is a deeper implication, which comprehends them. It goes to 
federal power. It is that Congress could not in so many words denounce as a federal crime the 
intentional and wrongful taking of an individual's life or liberty by a state official acting in abuse of his 
official function and applying to the deed all the power of his office. This is the ultimate purport of the 
notions that state action is not involved and that the crime is against the state alone, not the nation. It is 
reflected also in the idea that the statute can protect the victim in his many procedural rights 
encompassed in the right to a fair trial before condemnation, but cannot protect him in the right which 
comprehends all others, the right to life itself.  

Suffice it to say that if these ideas did not pass from the American scene once and for all, as I think they 
did, upon adoption of the Amendment without more, they have long since done so. Violation of state 
law there may be. But from this no immunity to federal authority can arise where any part of the 
Constitution has made it supreme. To the Constitution state officials and the states themselves owe first 
obligation. The federal power lacks no strength to reach their malfeasance in office when it infringes 
constituti nal rights. If that is a great power, it is one generated by the Constitution and the Amend- [325 
U.S. 91, 134]   ments, to which the states have assented and their officials owe prime allegiance. 34    

The right not to be deprived of life or liberty by a state officer who takes it by abuse of his office and its 
power is such a right. To secure these rights is not beyond federal power. This Sections 19 and 20 have 
done, in a manner history long since has validated.  

Accordingly, I would affirm the judgment.  

My convictions are as I have stated them. Were it possible for me to adhere to them in my vote, and for 
the Court at the same time to dispose of the cause, I would act accordingly. The Court, however, is 
divided in opinion. If each member accords his vote to his belief, the case cannot have disposition. 
Stalemate should not prevail for any reason, however compelling, in a criminal cause or, if avoidable, in 
any other. My views concerning appropriate disposition are more nearly in accord with those stated by 
Mr. Justice DOUGLAS, in which three other members of the Court concur, than they are with the views 
of my dissenting brethren who favor outright reversal. Accordingly, in order that disposition may be 
made of this case, my vote has been cast to reverse the decision of the Court of Appeals and remand the 
cause to the District Court for further proceedings in accordance with the disposition required by the 
opinion of Mr. Justice DOUGLAS.  

Mr. Justice MURPHY, dissenting.  

I dissent. Robert Hall, a Negro citizen, has been deprived not only of the right to be tried by a court 
rather than by ordeal. He has been deprived of the right of life itself. That right belonged to him not 
because he was a Negro or a member of any particular race or creed. That right was his because he was 
an American citizen, because [325 U.S. 91, 135]   he was a human being. As such, he was entitled to all the 
respect and fair treatment that befits the dignity of man, a dignity that is recognized and guaranteed by 
the Constitution. Yet not even the semblance of due process has been accorded him. He has been 
cruelly and unjustifiably beaten to death by local police officers acting under color of authority derived 
from the state. It is difficult to believe that such an obvious and necessary right is indefinitely 
guaranteed by the Constitution or is foreign to the knowledge of local police officers so as to cast any 
reasonable doubt on the conviction under Section 20 of the Criminal Code of the perpetrators of this 
'shocking and revolting episode in law enforcement.'  
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The Constitution and Section 20 must be read together inasmuch as Section 20 refers in part to certain 
provisions of the Constitution. Section 20 punishes any one, acting under color of any law, who 
willfully deprives any person of any right, privilege or immunity secured or protected by the 
Constitution or laws of the United States. The pertinent part of the Constitution in this instance is 
Section 1 of the Fourteenth Amendment, which firmly and unmistakably provides that no state shall 
deprive any person of life without due process of law. Translated in light of this specific provision of 
the Fourteenth Amendment, Section 20 thus punishes any one, acting under color of state law, who 
willfully deprives any person of life without due process of law. Such is the clear statutory provision 
upon which this conviction must stand or fall.  

A grave constitutional issue, however, is said to lurk in the alleged indefiniteness of the crime outlawed 
by Section 20. The rights, privileges and immunities secured or protected by the Constitution or laws of 
the United States are claimed to be so uncertain and flexible, dependent upon changeable legal 
concepts, as to leave a state official confused and ignorant as to what actions of his might run afoul of 
the law. The statute, it is concluded, must be set aside for vagueness. [325 U.S. 91, 136]   It is axiomatic, of 
course, that a criminal statute must give a clear and unmistakable war ing as to the acts which will 
subject one to criminal punishment. And courts are without power to supply that which Congress has 
left vague. But this salutary principle does not mean that if a statute is vague as to certain criminal acts 
but definite as to others the entire statute must fall. Nor does it mean that in the first case involving the 
statute to come before us we must delineate all the prohibited acts that are obscure and all those that are 
explicit.  

Thus it is idle to speculate on other situations that might involve Section 20 which are not now before 
us. We are unconcerned here with state officials who have coerced a confession from a prisoner, denied 
counsel to a defendant or made a faulty tax assessment. Whatever doubt may exist in those or in other 
situations as to whether the state officials could reasonably anticipate and recognize the relevant 
constitutional rights is immaterial in this case. Our attention here is directed solely to three state 
officials who, in the course of their official duties, have unjustifiably beaten and crushed the body of a 
human being, thereby depriving him of trial by jury and of life itself. The only pertinent inquiry is 
whether Section 20, by its reference to the Fourteenth Amendment guarantee that no state shall deprive 
any person of life without due process of law, gives fair warning of state officials that they are 
criminally liable for violating this right to life.  

Common sense gives an affirmative answer to that problem. The reference in Section 20 to rights 
protected by the Constitution is manifest and simple. At the same time, the right not to be deprived of 
life without due process of law is distinctly and lucidly protected by the Fourteenth Amendment. There 
is nothing vague or indefinite in these references to this most basic of all human rights. Knowledge of a 
comprehensive law library is unnecessary for officers of the law to know that the right to murder [325 
U.S. 91, 137]   individuals in the course of their duties is unrecognized in this nation. No appreciable 
amount of intelligence or conjecture on the part of the lowliest state official is needed for him to realize 
that fact; nor should it surprise him to find out that the Constitution protects persons from his reckless 
disregard of human life and that statutes punish him therefor. To subject a state official to punishment 
under Section 20 for such acts is not to penalize him without fair and definite warning. Rather it is to 
uphold elementary standards of decency and to make American principles of law and our constitutional 
guarantees mean something more than pious rhetoric.  

Under these circumstances it is unnecessary to send this case back for a further trial on the assumption 
that the jury was not charged on the matter of the willfulness of the state officials, an issue that was not 
raised below or before us. The evidence is more than convincing that the officials willfully, or at least 
with wanton disregard of the consequences, deprived Robert Hall of his life without due process of law. 
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A new trial could hardly make that fact more evident; the failure to charge the jury on willfulness was at 
most an inconsequential error. Moreover, the presence or absence of willfulness fails to decide the 
constitutional issue raised before us. Section 20 is very definite and certain in its reference to the right 
to life as spelled out in the Fourteenth Amendment quite apart from the state of mind of the state 
officials. A finding of willfulness can add nothing to the clarity of that reference.  

It is an illusion to say that the real issue in this case is the alleged failure of Section 20 fully to warn the 
state officials that their actions were illegal. The Constitution, Section 20 and their own consciences 
told them that. They knew that they lacked any mandate or authority to take human life unnecessarily or 
without due process of law in the course of their duties. They knew that their excessive and abusive [325 
U.S. 91, 138]   use of authority would only subvert the ends of j stice. The significant question, rather, is 
whether law enforcement officers and those entrusted with authority shall be allowed to violate with 
impunity the clear constitutional rights of the inarticulate and the friendless. Too often unpopular 
minorities, such as Negroes, are unable to find effective refuge from the cruelties of bigoted and 
ruthless authority. States are undoubtedly capable of punishing their officers who commit such 
outrages. But where, as here, the states are unwilling for some reason to prosecute such crimes the 
federal government must step in unless constitutional guarantees are to become atrophied.  

This necessary intervention, however, will be futile if courts disregard reality and misuse the principle 
that criminal statutes must be clear and definite. Here state officers have violated with reckless abandon 
a plain constitutional right of an American citizen. The two courts below have found and the record 
demonstrates that the trial was fair and the evidence of guilt clear. And Section 20 unmistakably 
outlaws such actions by state officers. We should therefore affirm the judgment.  

Mr. Justice ROBERTS, Mr. Justice FRANKFURTER and Mr. Justice JACKSON, dissenting.  

Three law enforcement officers of Georgia, a county sheriff, a special deputy and a city policeman, 
arrested a young Negro charged with a local crime, that of stealing a tire. While he was in their custody 
and handcuffed, they so severely beat the lad that he died. This brutal misconduct rendered these 
lawless law officers guilty of manslaughter, if not of murder, under Georgia law. Instead of leaving this 
misdeed to vindication by Georgia law, the United States deflected Georgia's responsibility by 
instituting a federal prosecution. But this was a criminal homicide only under Georgia law. The United 
States could not prosecute the petitioners for taking life. In- [325 U.S. 91, 139]   stead, a prosecution was 
brought, and the conviction now under review was obtained, under 20 of the Criminal Code, 18 U.S.C. 
52, 18 U.S.C.A. 52. Section 20, originating in 2 of the Civil Rights Act of April 9, 1866, 14 Stat. 27, 
was put on the statute books on May 31, 1870, but for all practical purposes it has remained a dead 
letter all these years. This section provides that 'Whoever, under color of any law, statute, ordinance, 
regulation, or custom, willfully subjects ... any inhabitant of any State ... to the deprivation of any 
rights, privileges, or immunities secured or protected by the Constitution and laws of the United 
States ... shall be fined not more than one thousand dollars, or imprisoned not more than one year, or 
both.' Under 37 of the Criminal Code, 18 U.S. C. 88, 18 U.S.C.A. 88, a conspiracy to commit any 
federal offense is punishable by imprisonment for two years. The theory of this prosecution is that one 
charged with crime is entitled to due process of law and that that includes the right to an orderly trial of 
which the petitioners deprived the Negro.  

Of course the petitioners are punishable. The only issue is whether Georgia alone has the power and 
duty to punish, or whether this patently local crime can be made the basis of a federal prosecution. The 
practical question is whether the States should be relieved from responsibility to bring their law officers 
to book for homicide, by allowing prosecutions in the federal courts for a relatively minor offense 
carrying a short sentence. The legal question is whether, for the purpose of accomplishing this 
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relaxation of State responsibility, hitherto settled principles for the protection of civil liberties shall be 
bent and tortured.  

I. By the Thirteenth Amendment slavery was abolished. In order to secure equality of treatment for the 
emancipated, the Fourteenth Amendment was adopted at the [325 U.S. 91, 140]   same time. To be sure, 
the latter Amendment has not been confined to instances of discrimination because of race or color. 
Undoubtedly, however, the necessary protection of the new freedmen was the most powerful impulse 
behind he Fourteenth Amendment. The vital part of that Amendment, Section 1, reads as follows: 'All 
persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.'  

By itself, this Amendment is merely an instrument for striking down action by the States in defiance of 
it. It does not create rights and obligations actively enforceable by federal law. However, like all rights 
secured by the Constitution of the United States, those created by the Fourteenth Amendment could be 
enforced by appropriate federal legislation. The general power of Congress to pass measures 
effectuating the Constitution is given by Art. I, 8, cl. 18-the Necessary-and-Proper- Clause. In order to 
indicate the importance of enforcing the guarantees of Amendment XIV, its fifth section specifically 
provides: 'The Congress shall have power to enforce, by appropriate legislation, the provisions of this 
article.'  

Accordingly, Congress passed various measures for its enforcement. It is familiar history that much of 
this legislation was born of that vengeful spirit which to no small degree envenomed the Reconstruction 
era. Legislative respect for constitutional limitations was not at its height and Congress passed laws 
clearly unconstitutional. See Civil Rights Cases, 109 U.S. 3 , 3 S.Ct. 18. One of the laws of this period 
was the Act of May 31, 1870, 16 Stat. 140. In its [325 U.S. 91, 141]   present form, as 20, it is now here for 
the first time on full consideration as to its meaning and its constitutionality, unembarrassed by 
preoccupation both on the part of counsel and court with the more compelling issue of the power of 
Congress to control state procedure for the election of federal officers. If 20 were read as other 
legislation is read, by giving it the meaning which its language in its proper setting naturally and 
spontaneously yields, it is difficult to believe that there would be real doubt about the proper 
construction. The unstrained significance of the words chosen by Congress, the disclosed purpose for 
which they were chosen and to which they were limited, the always relevant implications of our federal 
system especially in the distribution of power and responsibility for the enforcement of the criminal law 
as between the States and the National Government, all converge to make plain what conduct Congress 
outlawed by the Act of 1870 and what impliedly it did not.  

The Fourteenth Amendment prohibited a State from so acting as to deprive persons of new federal 
rights defined by it. Section 5 of the Amendment specifically authorized enabling legislation to enforce 
that prohibition. Since a State can act only through its officers, Congress provided for the prosecution of 
any officer who deprives others of their guaranteed rights and denied such an officer the right to defend 
by claiming the authority of the State for his action. In short, Congress said that no State can empower 
an officer to commit acts which the Constitution forbade the State from authorizing, whether such 
unauthorized command be given for the State by its legislative or judicial voice, or by a custom 
contradicting the written law. See Nashville, C. & St. L. Ry. v. Browning, 310 U.S. 362, 369 , 60 S.Ct. 
968, 972. The present prosecution is not based on an officer's claim that that for which the United States 
seeks his punishment was commanded or authorized by the law of his State. On the contrary, [325 U.S. 
91, 142]   the present prosecution is based on the theory that Congress made it a federal offense for a 
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State officer to violate the explicit law of his State. We are asked to construe legislation which was 
intended to effe tuate prohibitions against States for defiance of the Constitution, to be equally 
applicable where a State duly obeys the Constitution, but an officer flouts State law and is 
unquestionably subject to punishment by the State for his disobedience.  

So to read 20 disregards not merely the normal function of language to express ideas appropriately. It 
fails not merely to leave to the States the province of local crime enforcement, that the proper balance 
of political forces in our federalism requires. It does both, heedless of the Congressional purpose, 
clearly evinced even during the feverish Reconstruction days, to leave undisturbed the power and the 
duty of the States to enforce their criminal law by restricting federal authority to the punishment only of 
those persons who violate federal rights under claim of State authority and not by exerting federal 
authority against offenders of State authority. Such a distortion of federal power devised against 
recalcitrant State authority never entered the minds of the proponents of the legislation.  

Indeed, we have the weightiest evidence to indicate that they rejected that which now, after seventy-five 
years, the Government urges. Section 20 of the Criminal Code derived from 2 of the Civil Rights Act of 
1866, 14 Stat. 27. During the debate on that section, Senator Trumbull, the Chairman of the Senate 
Judiciary Committee, answered fears concerning the loose inclusiveness of the phrase 'color of law'. In 
particular, opponents of the Act were troubled lest it would make criminals of State judges and officials 
for carrying out their legal duties. Senator Trumbull agreed that they would be guilty if they 
consciously helped to enforce discriminatory State [325 U.S. 91, 143]   legislation. Federal law, replied 
Senator Trumbull, was directed against those, and only against those, who were not punishable by State 
law precisely because they acted in obedience to unconstitutional State law and by State law justified 
their action. Said Senator Trumbull, 'If an offense is committed against a colored person simply because 
he is colored, in a State where the law affords him the same protection as if he were white, this act 
neither has nor was intended to have anything to do with his case, because he has adequate remedies in 
the State courts; but if he is discriminated against under color of State laws because he is colored, then 
it becomes necessary to interfere for his protection.' Cong.Globe, 39th Cong., 1st Sess., p. 1758. And 
this language applies equally to 17 of the Act of May 31, 1870, 16 Stat. 140, 144 (now 20 of the 
Criminal Code) which re-enacted the Civil Rights Act.  

That this legislation was confined to attempted deprivations of federal rights by State law and was not 
extended to breaches of State law by its officials, is likewise confirmed by observations of Senator 
Sherman, another leading Reconstruction statesman. When asked about the applicability of the 1870 
Act to a Negro's right to vote when State law provided for that right, Senator Sherman replied, 'That is 
not the case with which we are dealing. I intend to propose an amendment to present a question of that 
kind. This bill only proposes to deal with offenses committed by officers or persons under color of 
existing State law, under color of existing State constitutions. No man could be convicted under this bill 
reported by the Judiciary Committee unless the denial of the right to vote was done under color or 
pretense of State regulation. The whole bill shows that. My honorable friend from California has not 
read this bill with his usual care if he does not see that that runs through the whole of the provisions of 
the first and second sections of the bill which [325 U.S. 91, 144]   simply punish officers as well as persons 
for discrimination under color of State laws or constitutions; and so it provides all the way through.' 
Cong.Globe, 41st Cong., 2d Sess., p. 3663. The debates in Congress are barren of any indication that 
the supporters of the legislation now before us had the remotest notion of autho izing the National 
Government to prosecute State officers for conduct which their State had made a State offense where 
the settled custom of the State did not run counter to formulated law.  

Were it otherwise it would indeed be surprising. It was natural to give the shelter of the Constitution to 
those basic human rights for the vindication of which the successful conduct of the Civil War was the 
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end of a long process. And the extension of federal authority so as to guard against evasion by any State 
of these newly created federal rights was an obvious corollary. But to attribute to Congress the making 
overnight of a revolutionary change in the balance of the political relations between the National 
Government and the States without reason, is a very different thing. And to have provided for the 
National Government to take over the administration of criminal justice from the States to the extent of 
making every lawless act of the policeman on the beat or in the station house, whether by way of third 
degree or the illegal ransacking for evidence in a man's house (see Gouled v. United States, 255 U.S. 
298 , 41 S.Ct. 261; Byars v. United States, 273 U.S. 28 , 47 S.Ct. 248; Brown v. Mississippi, 297 U.S. 
278 , 56 S.Ct. 461; Chambers v. Florida, 309 U.S. 227 , 60 S.Ct. 472), a federal offense, would have 
constituted a revolutionary break with the past overnight. The desire for such a dislocation in our 
federal system plainly was not contemplated by the Lyman Trumbulls and the John Shermans, and not 
even by the Thaddeus Stevenses.  

Regard for maintaining the delicate balance 'between the judicial tribunals of the Union and of the 
states' in [325 U.S. 91, 145]   the enforcement of the criminal law has informed this Court, as it has 
influenced Congress, 'in recognition of the fact that the public good requires that those relations be not 
disturbed by unnecessary conflict between courts equally bound to guard and protect rights secured by 
the constitution.' Ex parte Royall, 117 U.S. 241, 251 , 6 S.Ct. 734, 740. Observance of this basic 
principle under our system of Government has led this Court to abstain, even under more tempting 
circumstances than those now here, from needless extension of federal criminal authority into matters 
that normally are of state concern and for which the States had best be charged with responsibility.  

We have reference to 33 of the Judicial Code, as amended, 28 U.S.C . 76, 28 U.S.C.A. 76. That 
provision gives the right of removal to a federal court of any criminal prosecution begun in a State court 
against a revenue officer of the United States 'on account of any act done under color of his office or of 
any such (revenue) law.' Where a state prosecution for manslaughter is resisted by the claim that what 
was done was justifiably done by a United States officer one would suppose that this Court would be 
alert to construe very broadly 'under color of his office or of any such law' in order to avoid the hazards 
of trial, whether through conscious or unconscious discrimination or hostility, of a United States officer 
accused of homicide and to assure him a trial in a presumably more impartial federal court. But this 
Court long ago indicated that misuse of federal authority does not come within the statute's protection. 
State of Tennessee v. Davis, 100 U.S. 257, 261 , 262 S.. More recently, this Court in a series of cases 
unanimously insisted that a petition for removal must show with particularity that the offense for which 
the State is prosecuting resulted from a discharge of federal duty. 'It must appear that the prosecution of 
him for whatever offense has arisen out of the acts done by him under color of federal authority and in 
enforcement of federal law, and [325 U.S. 91, 146]   he must by direct averment exclude the possibility that 
it was based on acts or conduct of his, not justified by his federal duty. ... The defense he is to make is 
that of his immunity of punishment by the st te, because what he did was justified by his duty under the 
federal law, and because he did nothing else on which the prosecution could be based.' State of 
Maryland v. Soper (No. 1), 270 U.S. 9, 33 , 46 S.Ct. 185, 190. And see State of Maryland v. Soper (No. 
2), 270 U.S. 36 , 46 S. Ct. 192; State of Maryland v. Soper (No. 3), 270 U.S. 44 , 46 S.Ct. 194; State of 
Colorado v. Symes, 286 U.S. 510 , 52 S.Ct. 635. To the suggestion that such a limited construction of 
the removal statute enacted for the protection of the United States officers would restrict its 
effectiveness, the answer was that if Congress chose to afford even greater protection and to withdraw 
from the State the right and duty to enforce their criminal law in their own courts, it should express its 
desire more specifically. State of Maryland v. Soper ( No. 2), 270 U.S. 36, 42 , 44 S., 46 S.Ct. 192, 193, 
194. That answer should be binding in the situation now before us.  

The reasons which led this Court to give such a restricted scope to the removal statute are even more 
compelling as to 20. The matter concerns policies inherent in our federal system and the undesirable 
consequences of federal prosecution for crimes which are obviously and predominantly state crimes no 
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matter how much sophisticated argumentation may give them the appearance of federal crimes. 
Congress has not expressed a contrary purpose, either by the language of its legislation or by anything 
appearing in the environment out of which its language came. The practice of government for seventy-
five years likewise speaks against it. Nor is there a body of judicial opinion which bids us find in the 
unbridled excess of a State officer, constituting a crime under his State law, action taken 'under color of 
law' which federal law forbids.  

Only two reported cases considered 20 before United States v. Classic, 313 U.S. 299 , 61 S.Ct. 1031. In 
United States v. Bun- [325 U.S. 91, 147]   tin, C.C., 10 F. 730, a teacher, in reliance on a State statute, 
refused admittance to a colored child, while in United States v. Stone, D.C., 188 F. 836, election 
supervisors who acted under a Maryland election law were held to act 'under color of law'. In neither 
case was there a patent violation of State law but rather an attempt at justification under State law. 
United States v. Classic, supra, is the only decision that looks the other way. In that case primary 
election officials were held to have acted 'under color of law' even though the acts complained of as a 
federal offense were likewise condemned by Louisiana law. The truth of the matter is that the focus of 
attention in the Classic case was not our present problem, but was the relation of primaries to the 
protection of the electoral process under the United States Constitution. The views in the Classic case 
thus reached ought not to stand in the way of a decision on the merits of a question which has now for 
the first time been fully explored and its implications for the workings of our federal system have been 
adequately revealed.  

It was assumed quite needlessly in the Classic case that the scope of 20 was co-extensive with the 
Fourteenth Amendment. Because the weight of the case was elsewhere, we did not pursue the 
difference between the power granted to Congress by that Amendment to bar 'any State' from depriving 
persons of the newly created constitutional rights and the limited extent to which Congress exercised 
that power, in what is now 20, by making it an offense for one acting 'under color of any law' to deprive 
another of such constitutional rights. It may well be that Congress could, within the bounds of the 
Fourteenth Amendment, treat action taken by a State official even though in defiance of State law and 
not condoned by ultimate State authority as the action of 'a State'. It has never been satisfactorily 
explained how a State can be said to deprive a person of liberty or property without [325 U.S. 91, 148]   
due process of law hen the foundation of the claim is that a minor official has disobeyed the authentic 
command of his State. See Raymond v. Chicago Union Traction Co., 207 U.S. 20, 40 , 41 S., 28 S.Ct. 
7, 14, 12 Ann.Cas. 757. Although action taken under such circumstances has been deemed to be 
deprivation by a 'State' of rights guaranteed by the Fourteenth Amendment for purposes of federal 
jurisdiction, the doctrine has had a fluctuating and dubious history. Compare Barney v. City of New 
York, 193 U.S. 430 , 24 S.Ct. 502, with Raymond v. Chicago Union Traction Co., supra; Memphis v. 
Cumberland Telephone & Telegraph Co., 218 U.S. 624 , 31 S.Ct. 115, with Home Tel. & Tel. Co. v. 
Los Angeles, 227 U.S. 278 , 33 S.Ct. 312. Barney v. City of New York, supra, which ruled otherwise, 
although questioned, has never been overruled. See, for instance, Iowa-Des Moines Nat. Bank v. 
Bennett, 284 U.S. 239, 246 , 247 S., 52 S.Ct. 133, 136, and Snowden v. Hughes, 321 U.S. 1, 13 , 64 
S.Ct. 397, 403.1  

But assuming unreservedly that conduct such as that now before us, perpetrated by State officers in 
flagrant defiance of State law, may be attributed to the State under the Fourteenth Amendment, this 
does not make it action under 'color of any law.' Section 20 is much narrower than the power of 
Congress. Even though Congress might have swept within the federal criminal law any action that 
could be deemed within the vast reach of the Fourteenth Amendment, Congress did not do so. The 
presuppositions of our federal system, the pronouncements of the statesmen who shaped this legislation, 
and the normal meaning of language powerfully counsel against attributing to Congress intrusion into 
the sphere of criminal law tradition- [325 U.S. 91, 149]   ally and naturally reserved for the States alone. 
When due account is taken of the considerations that have heretofore controlled the political and legal 
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relations between the States and the National Government, there is not the slightest warrant in the 
reason of things for torturing language plainly designed for nullifying a claim of acting under a State 
law that conflicts with the Constitution so as to apply to situations where State law is in conformity with 
the Constitution and local misconduct is in undisputed violation of that State law. In the absence of 
clear direction by Congress we should leave to the States the enforcement of their criminal law, and not 
relieve States of the responsibility for vindicating wrongdoing that is essentially local or weaken the 
habits of local law enforcement by tempting reliance on federal authority for an occasional unpleasant 
task of local enforcement.  

II. In our view then, the Government's attempt to bring an unjustifiable homicide by local Georgia 
peace officers within the defined limits of the federal Criminal Code cannot clear the first hurdle of the 
legal requirement that that which these officers are charged with doing must be done under color of 
Georgia law.  

Since the majority of the Court do not share this conviction that the action of the Georgia peace officers 
was not perpetrated under color of law, we, too, must consider the constitutionality of 20. All but two 
members of the Court apparently agree that in so far as 20 purports to subject men to punishment for 
crime it fails to define what conduct is made criminal. As misuse of the criminal machinery is one of 
the most potent and familiar instruments of arbitrary government, proper regard for the rational 
requirement of definiteness in criminal statutes is basic to civil liberties. As such it is included in the 
constitutional guaranty of due process of law. But four [325 U.S. 91, 150]   members of the Court are of the 
opinion that this plain constitutional principle of definiteness in criminal statutes may be replaced by an 
elaborate scheme of constitutional exegesis whereby that which Congress has not defined the courts can 
define from time to time, with varying and conflicting definiteness in the decisions, and that, in any 
event, an undefined range of conduct may become sufficiently definite if only such undefined conduct 
is committed 'willfully'.  

In subjecting to punishment 'deprivation of any rights, privileges, or immunities secured or protected by 
the Constitution and laws of the United States', 20 on its face makes criminal deprivation of the whole 
range of undefined appeals to the Constitution. Such is the true scope of the forbidden conduct. Its 
domain is unbounded and therefore too indefinite. Criminal statutes must have more or less specific 
contours. This has none.  

To suggest that the 'right' deprivation of which is made criminal by 20 'has been made specific either by 
the express terms of the Constitution ... or by decisions interpreting (it)' hardly adds definiteness beyond 
that of the statute's own terms. What provision is to be deemed 'specific' 'by the express terms of the 
Constitution' and what not 'specific'? If the First Amendment safeguarding free speech be a 'specific' 
provision what about the Fourth? 'All unreasonable searches and seizures and absolutely forbidden by 
the Fourth Amendment.' Nathanson v. United States, 290 U.S. 41, 46 , 54 S.Ct. 11, 13. Surely each is 
among the 'rights, privileges, or immunities secured or protected by the Constitution', deprivation of 
which is a crime under 20. In any event, what are the criteria by which to determine what express 
provisions of the Constitution are 'specific' and what provisions are not 'specific'? And if the terms of 20 
in and of themselves are lacking in sufficient definiteness for a criminal statute, restriction within the 
framework of 'decisions interpret- [325 U.S. 91, 151]   ing' the Constitution cannot show the necessary 
definiteness. The illustrations given in the Court's opinion underline the inescapable vagueness due to 
the doubts and fluctuating character of decisions interpreting the Constitution.  

This intrinsic vagueness of the terms of 20 surely cannot be removed by making the statute applicable 
only where the defendant has the 'requisite bad purpose'. Does that not amount to saying that the black 
heart of the defendant enables him to know what are the constitutional rights deprivation of which the 
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statute forbids, although we as judges are not able to define their classes or their limits, or, at least, are 
not prepared to state what they are unless it be to say that 20 protects whatever rights the Constitution 
protects?  

Under the construction proposed for 20, in order for a jury to convict, it would be necessary 'to find that 
petitioners had the purpose to deprive the prisoner of a constitutional right, e.g. the right to be tried by a 
court rather than by ordeal.' There is no question that Congress could provide for a penalty against 
deprivation by state officials acting 'under color of any law' of 'the right to be tried by a court rather 
than by ordeal.' But we cannot restrict the problem raised by 20 to the validity of penalizing a 
deprivation of this specific constitutional right. We are dealing with the reach of the statute, for 
Congress has not particularized as the Court now particularizes. Such transforming interpolation is not 
interpretation. And that is recognized by the sentence just quoted, namely, that the jury in order to 
convict under 20 must find that an accused 'had the purpose to deprive (another) of a constitutional 
right', giving this specific constitutional right as 'e.g.,' by way of illustration. Hen e a judge would have 
to define to the jury what the constitutional rights are deprivation of which is prohibited by 20. If that is 
a legal question as to which [325 U.S. 91, 152]   the jury must take instruction from the court, at least the 
trial court must be possessed of the means of knowing with sufficient definiteness the range of 'rights' 
that are 'constitutional'. The court can hardly be helped out in determining that legal question by leaving 
it to the jury to decide whether the act was 'willfully' committed.  

It is not conceivable that this Court would find that a statute cast in the following terms would satisfy 
the constitutional requirement for definiteness: 'Whoever wilfully commits any act which the Supreme 
Court of the United States shall find to be a deprivation of any right, privilege, or immunity secured or 
protected by the Constitution shall be imprisoned not more than, etc.' If such a statute would fall for 
uncertainty, wherein does 20 as construed by the Court differ and how can it survive?  

It was settled early in our history that prosecutions in the federal courts could not be founded on any 
undefined body of so-called common law. United States v. Hudson, 7 Cranch 32; United States v. 
Gooding, 12 Wheat. 460. Federal prosecutions must be founded on delineation by Congress of what is 
made criminal. To base federal prosecutions on the shifting and indeterminate decisions of courts is to 
sanction prosecutions for crimes based on definitions made by courts. This is tantamount to creating a 
new body of federal criminal common law.  

It cannot be too often emphasized that as basic a difference as any between our notions of law and those 
of legal systems not founded on Anglo- American conceptions of liberty is that crimes must be defined 
by the legislature. The legislature does not meet this requirement by issuing a blank check to courts for 
their retrospective finding that some act done in the past comes within the contingencies and conflicts 
that inhere in ascertaining the content of the Fourteenth Amendment by 'the gradual process of [325 U.S. 
91, 153]   judicial inclusion and exclusion.' Davidson v. New Orleans, 96 U.S. 97 , 104. Therefore, to 
subject to criminal punishment conduct that the court may eventually find to have been within the scope 
or the limitations of a legal doctrine underlying a decision is to satisfy the vital requirement for 
definiteness through an appearance of definiteness in the process of constitutional adjudication which 
every student of law knows not to comport with actuality. What the Constitution requires is a 
definiteness defined by the legislature, not one argumentatively spelled out through the judicial process 
which, precisely because it is a process can not avoid incompleteness. A definiteness which requires so 
much sublety to expound is hardly definite.  

It is as novel as it is an inadmissible principle that a criminal statute of indefinite scope can be rendered 
definite by requiring that a person 'willfully' commit what Congress has not defined but which, if 
Congress had defined, could constitutionally be outlawed. Of course Congress can prohibit the 
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deprivation of enumerated constitutional rights. But if Congress makes it a crime to deprive another of 
any right protected by the Constitution-and that is what 20 does-this Court cannot escape facing 
decisions as to what constitutional rights are covered by 20 by saying that in any event, whatever they 
are, they must be taken away 'willfully'. It has not been explained how all the considerations of 
unconstitutional vagueness which are laid bare in the early part of the Court's opinion evaporate by 
suggesting that what is otherwise too vaguely defined must be 'willfully' committed.  

In the early law an undesired event attributable to a particular person was punished regardless of the 
state of mind of the actor. The rational development of criminal liability added a mental requirement for 
criminal culpability, except in a limited class of c ses not here relevant. See United States v. Balint, 258 
U.S. 250 , 42 S.Ct. 301. That req- [325 U.S. 91, 154]   uisite mental ingredient is expressed in various 
forms in criminal statutes, of which the word 'willfully' is one of the most common. When a criminal 
statute prohibits something from being 'willfully' done, 'willfully' never defines the physical conduct or 
the result the bringing of which to pass is proscribed. 'Willfully' merely adds a certain state of mind as a 
prerequisite to criminal responsibility for the otherwise proscribed act. If a statute does not satisfy the 
due-process requirement of giving decent advance notice of what it is which, if happening, will be 
visited with punishment, so that men may presumably have an opportunity to avoid the happening (see 
International Harvester Co. v. Kentucky, 234 U.S. 216 , 34 S.Ct. 853; Collins v. Kentucky, 234 U.S. 
634 , 34 S. Ct. 924; United States v. L. Cohen Grocery Co., 255 U.S. 81 , 41 S.Ct. 298, 14 A.L.R. 1045; 
Cline v. Frink Dairy Co., 274 U.S. 445 , 47 S.Ct. 681), then 'willfully' bringing to pass such an 
undefined and too uncertain event cannot make it sufficiently definite and ascertainable. 'Willfully' 
doing something that is forbidden, when that something is not sufficiently defined according to the 
general conceptions of requisite certainty in our criminal law, is not rendered sufficiently definite by 
that unknowable having been done 'willfully'. It is true also of a statute that it cannot lift itself up by its 
bootstraps.  

Certainly these considerations of vagueness imply unconstitutionality of the Act at least until 1909. For 
it was not until 1909, that the word 'willfully' was introduced. But the legislative history of that addition 
affords no evidence whatever that anybody thought that 'willfully' was added to save the statute from 
unconstitutionality. The Joint Committee of Congress on the Revision of Laws (which sponsored what 
became the Criminal Code) gives no such indication, for it did not propose 'willfully'; the reports in 
neither House of Congress shed any light on the subject, for the bill in neither House proposed that 
'willfully' be added; no speech by any one in charge of the [325 U.S. 91, 155]   bill in either House sheds 
any light on the subject; the report of the Conference Committee, from which 'willfully' for the first 
time emerges, gives no explanation whatever; and the only reference we have is that to which the 
Court's opinion refers (43 Cong.Rec., p. 3599). And that is an unilluminating remark by Senator Daniel 
of Virginia, who had no responsibility for the measure and who made the remark in the course of an 
exchange with Senator Heyburn of Idaho, who was in charge of the measure and who complained of an 
alleged attitude on the part of Southern members to filibuster against the bill because of the retention of 
Reconstruction legislation.  

All this bears not merely on the significance of 'willfully' in a presumably otherwise unconstitutionally 
vague statute. It also bears on the fact that, for the purpose of constitutionality, we are dealing not with 
an old statute that goes back to the Reconstruction days, but only to 1909.  

Nor can support be found in the opinions of this Court for the proposition that 'willfully' can make 
definite prohibitions otherwise indefinite.  

In Omaechevarria v. Idaho, 246 U.S. 343 , 38 S.Ct. 323, the Court sustained an Idaho statute 
prohibiting any person having charge of sheep from allowing them to graze 'upon any range usually 
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occupied by any cattle grower'. Rev.Codes Idaho, 6872. The statute was attacked under the Due Process 
Clause in that it failed to provide for the ascertainment of the boundaries of a 'range' or for determining 
what length of time is necessary to constitute a prior occupation a 'usual' one within the meaning of the 
Act. This attack upon the Idaho statute was rejected and for the following reasons: 'Men familiar with 
range conditions and desirous of observing th law will have little difficulty in determining what is 
prohibited by it. Similar expressions are common in the criminal statutes of other (grazing) states. This 
[325 U.S. 91, 156]   statute presents no greater uncertainty or difficulty, in application to necessarily 
varying facts, than has been repeatedly sanctioned by this court.' 246 U.S. at page 348, 38 S.Ct. at page 
325.  

Certainly there is no comparison between a statute employing the concept of a western range and a 
statute outlawing the whole range of constitutional rights, unascertained if not unascertainable.  

To be sure, the opinion of Mr. Justice Brandeis also brought to its support 6314 of Revised Codes of 
Idaho which provided that 'In every crime or public offense there must exist a union, or joint operation, 
of act and intent, or criminal negligence.' But this is merely an Idaho phrasing of the conventional saw 
in text-books and decisions dealing with criminal law that there must be a mens rea for every offense. In 
other words, a guilty state of mind is usually required before one can be punished for an outlawed act. 
But the definition of the outlawed act is not derived from the state of mind with which it must be 
committed. All that Mr. Justice Brandeis meant by 'indefiniteness' in the context of this statute was the 
claim that the statute did not give enough notice as to the act which was outlawed. But notice was given 
by the common knowledge of what a 'range' was, and for good measure he suggested that under the Act 
a man would have to know that he was grazing sheep where he had no business to graze them. There is 
no analogy between the face of this Idaho statute and the face of our statute. The essential difference is 
that in the Idaho statute the outlawed act was defined; in 20 it is undefined.  

In Hygrade Provision Co. v. Sherman, 266 U.S. 497 , 45 S.Ct. 141, New York punished the 
misrepresentation of meat as 'kosher' or as satisfying 'orthodox Hebrew religious requirements.' Here, 
too, the objection of indefiniteness was rejected by this Court. The objection bordered on the frivolous. 
In this case, too, the opinion of the Court, as in the way of opinions, softened the blow by saying that 
[325 U.S. 91, 157]   there was no danger of any one being convicted for not knowing what he was doing, 
for it required him to have consciousness that he was offering meat as 'kosher' meat when he knew very 
well that it was not.  

Thus in both these cases this Court was saying that the criminal statutes under scrutiny, although very 
specific, did not expose any innocent person to the hazards of unfair conviction, because not merely did 
the legislation outlaw specifically defined conduct, but guilty knowledge of such defined criminality 
was also required. It thereby took the legislation outside the scope of United States v. Balint, 258 U.S. 
250 , 42 S.Ct. 301, in which the Court sustained the prosecution of one wholly innocent of knowledge 
of the act, commission of which the statute explicitly forbade.  

This case does not involve denying adequate power to Congress. There is no difficulty in passing 
effective legislation for the protection of civil rights against improper State action. What we are 
concerned with here is something basic in a democratic society, namely, the avoidance of the injustice 
of prohibiting conduct in terms so vague as to make the understanding of what is proscribed a guess-
work too difficult for confident judgment even for the judges of the highest Court in the land.  

III. By holding, in this case, that State officials who violate State law nevertheless act 'under color of' 
State law, and by establishing as federal crimes violations of the vast, undisclosed range of the 
Fourteenth Amendment, this Court now creates new delicate and complicated problems for the 
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enforcement of the criminal law. The answers given to these problems, in view of the tremendous scope 
of potential offenses against the Fourteenth Amendment, are bound to produce a confusion detrimental 
to he administration of criminal justice.  

The Government recognizes that 'this is the first case brought before this Court in which Section 20 has 
been applied [325 U.S. 91, 158]   to deprivations of rights secured by the Fourteenth Amendment.' It is not 
denied that the Government's contention would make a potential offender against this act of any State 
official who as a judge admitted a confession of crime, or who as judge of a State court of last resort 
sustained admission of a confession, which we should later hold constitutionally inadmissable, or who 
as a public service commissioner issued a regulatory order which we should later hold denied due 
process or who as a municipal officer stopped any conduct we later should hold to be constitutionally 
protected. The Due Process Clause of the Fourteenth Amendment has a content the scope of which this 
Court determines only as cases come here from time to time and then not without close division and 
reversals of position. Such a dubious construction of a criminal statute should not be made unless 
language compels.  

That such a pliable instrument of prosecution is to be feared appears to be recognized by the 
Government. It urges three safeguards against abuse of the broad powers of prosecution for which it 
contends. (1) Congress it says will supervise the Department's policies and curb excesses by withdrawal 
of funds. It surely is casting an impossible burden upon Congress to expect it to police the propriety of 
prosecutions by the Department of Justice. Nor would such detailed oversight by Congress make for the 
effective administration of the criminal law. (2) The Government further urges that since prosecutions 
must be brought in the district where the crime was committed the judge and jurors of that locality can 
be depended upon to protect against federal interference with state law enforcement. Such a suggestion 
would, for practical purposes, transfer the functions of this Court, which adjudicate 
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U.S. Supreme Court  

WILLIAMS v. UNITED STATES, 341 U.S. 97 (1951)  

341 U.S. 97 

WILLIAMS v. UNITED STATES.  
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIFTH 

CIRCUIT.  
No. 365.  

Argued January 8, 1951.  
Decided April 23, 1951.  

1. A special police officer who, in his official capacity, by use of force and violence, obtains a 
confession from a person suspected of crime may be prosecuted under what is now 18 U.S.C. 242, 
which makes it an offense for any person, under color of law, willfully to subject any inhabitant of any 
State, Territory, or District to the deprivation of any rights, privileges, or immunities secured or 
protected by the Constitution and laws of the United States. Pp. 98-104.  

2. Petitioner, a private detective who held a special police officer's card issued by the City of Miami, 
Fla., and had taken an oath and qualified as a special police officer, was employed by a business 
corporation to ascertain the identity of thieves who had been stealing its property. Showing his badge 
and accompanied by a regular policeman, he beat certain suspects and thereby obtained confessions. 
Held: On the record in this case, petitioner was acting "under color" of law within the meaning of 242, 
or at least the jury could properly so find. Pp. 99-100.  

3. As applied, under the facts of this case, to the denial of rights under the Due Process Clause of the 
Fourteenth Amendment, 242 is not void for vagueness. Pp. 100-102.  

4. Where police take matters into their own hands, seize victims, and beat them until they confess, they 
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deprive the victims of rights under the Constitution. P. 101.  

5. In view of the terms of the indictment, as interpreted by the instructions to the jury, it cannot be said 
that any issue of vagueness of 242, as construed and applied, is present in this case. Pp. 102-104.  

179 F.2d 656, affirmed.  

Petitioner was convicted of a violation of what is now 18 U.S.C. 242. The Court of Appeals affirmed. 
179 F.2d 656. This Court granted certiorari. 340 U.S. 850 . Affirmed, p. 104. [341 U.S. 97, 98]    

Bart A. Riley submitted on brief for petitioner.  

Philip Elman argued the cause for the United States. With him on the brief were Solicitor General 
Perlman, Assistant Attorney General McInerney and Sydney Brodie.  

MR. JUSTICE DOUGLAS delivered the opinion of the Court.  

The question in this case is whether a special police officer who in his official capacity subjects a 
person suspected of crime to force and violence in order to obtain a confession may be prosecuted under 
20 of the Criminal Code, 18 U.S.C. (1946 ed.) 52, now 18 U.S.C. 242.  

Section 20 provides in pertinent part:  

"Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects, or 
causes to be subjected, any inhabitant of any State, Territory, or District to the deprivation of any 
rights, privileges, or immunities secured or protected by the Constitution and laws of the United 
States . . . shall be fined not more than $1,000, or imprisoned not more than one year, or both." 

The facts are these: The Lindsley Lumber Co. suffered numerous thefts and hired petitioner, who 
operated a detective agency, to ascertain the identity of the thieves. Petitioner held a special police 
officer's card issued by the City of Miami, Florida, and had taken an oath and qualified as a special 
police officer. Petitioner and others over a period of three days took four men to a paint shack on the 
company's premises and used brutal methods to obtain a confession from each of them. A rubber hose, 
a pistol, a blunt instrument, a sash cord and other implements were used in the project. One man was 
forced to look at a bright light for fifteen minutes; when he was blinded, he was repeatedly hit with a 
rubber hose [341 U.S. 97, 99]   and a sash cord and finally knocked to the floor. Another was knocked 
from a chair and hit in the stomach again and again. He was put back in the chair and the procedure was 
repeated. One was backed against the wall and jammed in the chest with a club. Each was beaten, 
threatened, and unmercifully punished for several hours until he confessed. One Ford, a policeman, was 
sent by his superior to lend authority to the proceedings. And petitioner, who committed the assaults, 
went about flashing his badge. 

The indictment charged among other things that petitioner acting under color of law used force to make 
each victim confess to his guilt and implicate others, and that the victims were denied the right to be 
tried by due process of law and if found guilty to be sentenced and punished in accordance with the 
laws of the state. Petitioner was found guilty by a jury under instructions which conformed with the 
rulings of the Court in Screws v. United States, 325 U.S. 91 . The Court of Appeals affirmed. 179 F.2d 
656. The case, which is a companion to No. 26, United States v. Williams, ante, p. 70, and No. 134, 
United States v. Williams, ante, p. 58, decided this day, is here on certiorari. 340 U.S. 850 .  
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We think it clear that petitioner was acting "under color" of law within the meaning of 20, or at least 
that the jury could properly so find. We interpreted this phrase of 20 in United States v. Classic, 313 
U.S. 299, 326 , "Misuse of power, possessed by virtue of state law and made possible only because the 
wrongdoer is clothed with the authority of state law, is action taken `under color of' state law." And see 
Screws v. United States, supra, 107-111. It is common practice, as we noted in Labor Board v. Jones & 
Laughlin Co., 331 U.S. 416, 429 , for private guards or detectives to be vested with policemen's powers. 
We know from the record that that is the policy of Miami, Florida. Moreover, this was an investigation 
[341 U.S. 97, 100]   conducted under the aegis of the State, as evidenced by the fact that a regular police 
officer was detailed to attend it. We need go no further to conclude that the lower court, to whom we 
give deference on local law matters, see Gardner v. New Jersey, 329 U.S. 565, 583 , was correct in 
holding that petitioner was no mere interloper but had a semblance of policeman's power from Florida. 
There was, therefore, evidence that he acted under authority of Florida law; and the manner of his 
conduct of the interrogations makes clear that he was asserting the authority granted him and not acting 
in the role of a private person. In any event, the charge to the jury drew the line between official and 
unofficial conduct which we explored in Screws v. United States, supra, 111, and gave petitioner all of 
the protection which "color of" law as used in 20 offers.  

The main contention is that the application of 20 so as to sustain a conviction for obtaining a confession 
by use of force and violence is unconstitutional. The argument is the one that a clear majority of the 
Court rejected in Screws v. United States, and runs as follows:  

Criminal statutes must have an ascertainable standard of guilt or they fall for vagueness. See United 
States v. Cohen Grocery Co., 255 U.S. 81 ; Winters v. New York, 333 U.S. 507 . Section 20, it is 
argued, lacks the necessary specificity when rights under the Due Process Clause of the Fourteenth 
Amendment are involved. We are pointed to the course of decisions by this Court under the Due 
Process Clause as proof of the vague and fluid standard for "rights, privileges, or immunities secured or 
protected by the Constitution" as used in 20. We are referred to decisions where we have been closely 
divided on whether state action violated due process. More specifically we are cited many instances 
where the Court has been conspicuously in disagreement on the illegal character [341 U.S. 97, 101]   of 
confessions under the Due Process Clause. If the Court cannot agree as to what confessions violate the 
Fourteenth Amendment, how can one who risks criminal prosecutions for his acts be sure of the 
standard? Thus it is sought to show that police officers such as petitioner walk on ground far too 
treacherous for criminal responsibility.  

Many criminal statutes might be extended to circumstances so extreme as to make their application 
unconstitutional. Conversely, as we held in Screws v. United States, a close construction will often save 
an act from vagueness that is fatal. The present case is as good an illustration as any. It is as plain as a 
pikestaff that the present confessions would not be allowed in evidence whatever the school of thought 
concerning the scope and meaning of the Due Process Clause. This is the classic use of force to make a 
man testify against himself. The result is as plain as if the rack, the wheel, and the thumb screw - the 
ancient methods of securing evidence by torture (Brown v. Mississippi, 297 U.S. 278, 285 -286; 
Chambers v. Florida, 309 U.S. 227, 237 ) - were used to compel the confession. Some day the 
application of 20 to less obvious methods of coercion may be presented and doubts as to the adequacy 
of the standard of guilt may be presented. There may be a similar doubt when an officer is tried under 
20 for beating a man to death. That was a doubt stirred in the Screws case; and it was the reason we 
held that the purpose must be plain, the deprivation of the constitutional right willful. But where police 
take matters in their own hands, seize victims, beat and pound them until they confess, there cannot be 
the slightest doubt that the police have deprived the victim of a right under the Constitution. It is the 
right of the accused to be tried by a legally constituted court, not by a kangaroo court. Hence when 
officers wring confessions from the accused [341 U.S. 97, 102]   by force and violence, they violate some 
of the most fundamental, basic, and well-established constitutional rights which every citizen enjoys. 
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Petitioner and his associates acted willfully and purposely; their aim was precisely to deny the 
protection that the Constitution affords. * It was an arrogant and brutal deprivation of rights which the 
Constitution specifically guarantees. Section 20 would be denied the high service for which it was 
designed if rights so palpably plain were denied its protection. Only casuistry could make vague and 
nebulous what our constitutional scheme makes so clear and specific.  

An effort, however, is made to free Williams by an extremely technical construction of the indictment 
and charge, so as to condemn the application of 20 on the grounds of vagueness.  

The indictment charged that petitioners deprived designated persons of rights and privileges secured to 
them by the Fourteenth Amendment. These deprivations were defined in the indictment to include 
"illegal" assault and battery. But the meaning of these rights in the context of the indictment was plain, 
viz. immunity from the use [341 U.S. 97, 103]   of force and violence to obtain a confession. Thus count 2 
of the indictment charges that the Fourteenth Amendment rights of one Purnell were violated in the 
following respects:  

". . . the right and privilege not to be deprived of liberty without due process of law, the right and 
privilege to be secure in his person while in the custody of the State of Florida, the right and 
privilege not to be subjected to punishment without due process of law, the right and privilege to 
be immune, while in the custody of persons acting under color of the laws of the State of Florida, 
from illegal assault and battery by any person exercising the authority of said State, and the right 
and privilege to be tried by due process of law and if found guilty to be sentenced and punished 
in accordance with the laws of the State of Florida; that is to say, on or about the 28th day of 
March, 1947, the defendants arrested and detained and caused to be arrested and detained the said 
Frank J. Purnell, Jr., and brought and caused him to be brought to and into a certain building 
sometimes called a shack on the premises of the Lindsley Lumber Co., at or near 3810 N. W. 
17th Avenue, in said City of Miami, Florida, and did there detain the said Frank J. Purnell, Jr., 
and while he was so detained the defendants did then and there illegally strike, bruise, batter, 
beat, assault and torture the said Frank J. Purnell, Jr., in order illegally to coerce and force the 
said Frank J. Purnell, Jr., to make an admission and confession of his guilt in connection with the 
alleged theft of personal property, alleged to be the property of said Lindsley Lumber Co., and in 
order illegally to coerce and force the said Frank J. Purnell, Jr., to name and accuse other persons 
as participants in alleged thefts of personal [341 U.S. 97, 104]   property, alleged to be the property 
of the said Lindsley Lumber Co., and for the purpose of imposing illegal summary punishment 
upon the said Frank J. Purnell, Jr." 

The trial judge in his charge to the jury summarized Count 2 as meaning that the defendants beat 
Purnell "for the purpose of forcing him to make a confession and for the purpose of imposing illegal 
summary punishment upon him." He further made clear that the defendants were "not here on trial for a 
violation of any law of the State of Florida for assault" nor "for assault under any laws of the United 
States." There cannot be the slightest doubt from the reading of the indictment and charge as a whole 
that the defendants were charged with and tried for one of the most brutal deprivations of constitutional 
rights that can be imagined. It therefore strains at technicalities to say that any issue of vagueness of 20 
as construed and applied is present in the case. Our concern is to see that substantial justice is done, not 
to search the record for possible errors which will defeat the great purpose of Congress in enacting 20. 

Affirmed. 

[ Footnote * ] The trial judge charged in part on this phase of the case: "The law denies to anyone acting 
under color of law, statute, ordinance, regulation or custom the right to try a person by ordeal; that is, 
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for the officer himself to inflict such punishment upon the person as he thinks the person should 
receive. Now in determining whether this requisite of willful intent was present in this case as to these 
counts, you gentlemen are entitled to consider all the attendant circumstances; the malice, if any, of the 
defendants toward these men; the weapon used in the assault, if any; and the character and duration of 
the investigation, if any, of the assault, if any, and the time and manner in which it was carried out. All 
these facts and circumstances may be taken into consideration from the evidence that has been 
submitted for the purpose of determining whether the acts of the defendants were willful and for the 
deliberate and willful purpose of depriving these men of their Constitutional rights to be tried by a jury 
just like everyone else."  

MR. JUSTICE BLACK dissents.  

MR. JUSTICE FRANKFURTER, MR. JUSTICE JACKSON and MR. JUSTICE MINTON, dissenting. 

Experience in the effort to apply the doctrine of Screws v. United States, 325 U.S. 91 , leads MR. 
JUSTICE FRANKFURTER, MR. JUSTICE JACKSON and MR. JUSTICE MINTON to dissent for the 
reasons set forth in dissent in that case. [341 U.S. 97, 105]    
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U.S. Supreme Court  

JORDAN v. DE GEORGE, 341 U.S. 223 (1951)  

341 U.S. 223 

JORDAN, DISTRICT DIRECTOR OF IMMIGRATION & NATURALIZATION, v. DE 
GEORGE.  

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT.  

No. 348.  
Argued March 5, 1951.  
Decided May 7, 1951.  

Conspiracy to defraud the United States of taxes on distilled spirits is a "crime involving moral 
turpitude" within the meaning of 19 (a) of the Immigration Act of 1917, 8 U.S.C. 155 (a), which 
requires the deportation of any alien who is sentenced more than once to imprisonment for one year or 
more because of conviction in this country of any such crime. Pp. 223-232.  

(a) Crimes in which fraud is an ingredient have always been regarded as involving moral 
turpitude. Pp. 227-229, 232. 

(b) The phrase "crime involving moral turpitude" does not lack sufficiently definite standards to 
justify this deportation proceeding; and the statute is not unconstitutional for vagueness. Pp. 229-
232. 

183 F.2d 768, reversed. 

In a habeas corpus proceeding to challenge the validity of a deportation order, the District Court 
dismissed the petition. The Court of Appeals reversed. 183 F.2d 768. This Court granted certiorari. 340 
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U.S. 890 . Reversed, p. 232.  

John F. Davis argued the cause for petitioner. With him on the brief were Solicitor General Perlman, 
Assistant Attorney General McInerney, L. Paul Winings and Charles Gordon.  

Thomas F. Dolan argued the cause for respondent. With him on the brief was Sherlock J. Hartnett.  

MR. CHIEF JUSTICE VINSON delivered the opinion of the Court.  

This case presents only one question: whether conspiracy to defraud the United States of taxes on 
distilled [341 U.S. 223, 224]   spirits is a "crime involving moral turpitude" within the meaning of 19 (a) of 
the Immigration Act of 1917. 1    

Respondent, a native and citizen of Italy, has lived continuously in the United States since he entered 
this country in 1921. 2 In 1937, respondent was indicted under 18 U.S.C. 88 3 for conspiring with seven 
other defendants to violate twelve sections of the Internal Revenue Code. The indictment specifically 
charged him with possessing whiskey and alcohol "with intent to sell it in fraud of law and evade the 
tax thereon." He was further accused of removing and concealing liquor "with intent to defraud the 
United States of the tax thereon." 4 After pleading guilty, respondent was sentenced to imprisonment in 
a federal penitentiary for a term of one year and one day.  

Respondent served his sentence under this conviction, and was released from custody. Less than a year 
later, he returned to his former activities and in December 1939, he was indicted again with eight other 
defendants for violating the same federal statutes. He was charged with conspiring to "unlawfully, 
knowingly, and willfully [341 U.S. 223, 225]   defraud the United States of tax on distilled spirits." 5 After 
being tried and found guilty in 1941, he was sentenced to imprisonment for two years.  

While serving his sentence under this second conviction, deportation proceedings were commenced 
against the respondent under 19 (a) of the Immigration Act which provides:  

". . . any alien . . . who is hereafter sentenced more than once to such a term of imprisonment [one 
year or more] because of conviction in this country of any crime involving moral turpitude, 
committed at any time after entry . . . shall, upon the warrant of the Attorney General, be taken 
into custody and deported. . . ." 6   

After continued hearings and consideration of the case by the Commissioner of Immigration and 
Naturalization and by the Board of Immigration Appeals, respondent was ordered to be deported in 
January 1946, on the ground that he had twice been convicted and sentenced to terms of one year or 
more of crimes involving moral turpitude. 7 Deportation was deferred from time to time [341 U.S. 223, 
226]   at respondent's request until 1949, when the District Director of Immigration and Naturalization 
moved to execute the warrant of deportation. 

Respondent then sought habeas corpus in the District Court, claiming that the deportation order was 
invalid because the crimes of which he had been convicted did not involve moral turpitude. The District 
Court held a hearing, and dismissed the petition. The Court of Appeals reversed the order of the District 
Court and ordered that the respondent be discharged. 183 F.2d 768 (1950). The Court of Appeals stated 
that "crimes involving moral turpitude," as those words were used in the Immigration Act, "were 
intended to include only crimes of violence, or crimes which are commonly thought of as involving 
baseness, vileness or depravity. Such a classification does not include the crime of evading the payment 
of tax on liquor, nor of conspiring to evade that tax." 183 F.2d at 772. We granted certiorari to review 
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the decision, 340 U.S. 890 (1950), as conflicting with decisions of the courts of appeals in other 
circuits.  

This Court has interpreted the provision of the statute before us "to authorize deportation only where an 
alien having committed a crime involving moral turpitude and having been convicted and sentenced, 
once again commits a crime of that nature and is convicted and sentenced for it." Fong Haw Tan v. 
Phelan, 333 U.S. 6, 9 -10 (1948). Respondent has on two separate occasions been convicted of the same 
crime, conspiracy to defraud the United States of taxes on distilled spirits. Therefore, our inquiry in this 
case is narrowed to determining whether this particular offense involves moral turpitude. Whether [341 
U.S. 223, 227]   or not certain other offenses involve moral turpitude is irrelevant and beside the point.  

The term "moral turpitude" has deep roots in the law. The presence of moral turpitude has been used as 
a test in a variety of situations, including legislation governing the disbarment of attorneys 8 and the 
revocation of medical licenses. 9 Moral turpitude also has found judicial employment as a criterion in 
disqualifying and impeaching witnesses, 10 in determining the measure of contribution between joint 
tort-feasors, 11 and in deciding whether certain language is slanderous. 12    

In deciding the case before the Court, we look to the manner in which the term "moral turpitude" has 
been applied by judicial decision. Without exception, federal and state courts have held that a crime in 
which fraud is an ingredient involves moral turpitude. In the construction of the specific section of the 
Statute before us, a court of appeals has stated that fraud has ordinarily been the test to determine 
whether crimes not of the gravest character involve moral turpitude. United States ex rel. Berlandi v. 
Reimer, 113 F.2d 429 (1940).  

In every deportation case where fraud has been proved, federal courts have held that the crime in issue 
involved moral turpitude. This has been true in a variety of situations [341 U.S. 223, 228]   involving 
fraudulent conduct: obtaining goods under fraudulent pretenses, Bermann v. Reimer, 123 F.2d 331 
(1941); conspiracy to defraud by deceit and falsehood, Mercer v. Lence, 96 F.2d 122 (1938); forgery 
with intent to defraud, United States ex rel. Popoff v. Reimer, 79 F.2d 513 (1935); using the mails to 
defraud, Ponzi v. Ward, 7 F. Supp. 736 (1934); execution of chattel mortgage with intent to defraud, 
United States ex rel. Millard v. Tuttle, 46 F.2d 342 (1930); concealing assets in bankruptcy, United 
States ex rel. Medich v. Burmaster, 24 F.2d 57 (1928); issuing checks with intent to defraud, United 
States ex rel. Portada v. Day, 16 F.2d 328 (1926). In the state courts, crimes involving fraud have 
universally been held to involve moral turpitude. 13    

Moreover, there have been two other decisions by courts of appeals prior to the decision now under 
review on the question of whether the particular offense before us in this case involves moral turpitude 
within the meaning of 19 (a) of the Immigration Act. In United States ex rel. Berlandi v. Reimer, 113 
F.2d 429 (1940), and Maita v. Haff, 116 F.2d 337 (1940), courts of appeals specifically decided that the 
crime of conspiracy to violate the internal revenue laws by possessing and concealing distilled spirits 
with intent to defraud the United States of taxes involves moral turpitude. Furthermore, in Guarneri v. 
Kessler, 98 F.{4)d 580 [341 U.S. 223, 229]   (1938), a court of appeals held that the crime of smuggling 
alcohol into the United States with intent to defraud the United States involves moral turpitude.  

In view of these decisions, it can be concluded that fraud has consistently been regarded as such a 
contaminating component in any crime that American courts have, without exception, included such 
crimes within the scope of moral turpitude. It is therefore clear, under an unbroken course of judicial 
decisions, that the crime of conspiring to defraud the United States is a "crime involving moral 
turpitude."  
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But it has been suggested that the phrase "crime involving moral turpitude" lacks sufficiently definite 
standards to justify this deportation proceeding and that the statute before us is therefore 
unconstitutional for vagueness. Under this view, no crime, however grave, could be regarded as falling 
within the meaning of the term "moral turpitude." The question of vagueness was not raised by the 
parties nor argued before this Court.  

It is significant that the phrase has been part of the immigration laws for more than sixty years. 14 As 
discussed [341 U.S. 223, 230]   above, the phrase "crime involving moral turpitude" has also been used for 
many years as a criterion in a variety of other statutes. No case has been decided holding that the phrase 
is vague, nor are we able to find any trace of judicial expression which hints that the phrase is so 
meaningless as to be a deprivation of due process.  

Furthermore, this Court has itself construed the phrase "crime involving moral turpitude." In United 
States ex rel. Volpe v. Smith, Director of Immigration, 289 U.S. 422 (1933), the Court interpreted the 
same section of the Immigration Statute now before us. There, an alien had been convicted of 
counterfeiting government obligations with intent to defraud, and one question of the case was whether 
the crime of counterfeiting involved moral turpitude. This question was raised by the parties and 
discussed in the briefs. The Court treated the question without hesitation, stating that the crime of 
counterfeiting obligations of the United States was "plainly a crime involving moral turpitude." 289 
U.S. at 423. (Emphasis supplied.)  

The essential purpose of the "void for vagueness" doctrine is to warn individuals of the criminal 
consequences of their conduct. Williams v. United States, 341 U.S. 97 , decided April 23, 1951; Screws 
v. United States, 325 U.S. 91, 103 -104 (1945). This Court has repeatedly stated that criminal statutes 
which fail to give due notice that an act has been made criminal before it is done are unconstitutional 
deprivations of due process of law. Lanzetta v. New Jersey, 306 U.S. 451 (1939); United States v. 
Cohen Grocery Co., 255 U.S. 81 (1921). It should be emphasized that this statute does not declare 
certain conduct to be criminal. Its function is to apprise aliens of the consequences which follow after 
conviction and sentence of the requisite two crimes. [341 U.S. 223, 231]    

Despite the fact that this is not a criminal statute, we shall nevertheless examine the application of the 
vagueness doctrine to this case. We do this in view of the grave nature of deportation. The Court has 
stated that "deportation is a drastic measure and at times the equivalent of banishment or exile . . . . It is 
the forfeiture for misconduct of a residence in this country. Such a forfeiture is a penalty." Fong Haw 
Tan v. Phelan, supra, at 10. We shall, therefore, test this statute under the established criteria of the 
"void for vagueness" doctrine.  

We have several times held that difficulty in determining whether certain marginal offenses are within 
the meaning of the language under attack as vague does not automatically render a statute 
unconstitutional for indefiniteness. United States v. Wurzbach, 280 U.S. 396, 399 (1930). Impossible 
standards of specificity are not required. 15 United States v. Petrillo, 332 U.S. 1 (1947). The test is 
whether the language conveys sufficiently definite warning as to the proscribed conduct when measured 
[341 U.S. 223, 232]   by common understanding and practices. Connally v. General Construction Co., 269 
U.S. 385 (1926).  

We conclude that this test has been satisfied here. Whatever else the phrase "crime involving moral 
turpitude" may mean in peripheral cases, the decided cases make it plain that crimes in which fraud was 
an ingredient have always been regarded as involving moral turpitude. We have recently stated that 
doubt as to the adequacy of a standard in less obvious cases does not render that standard 
unconstitutional for vagueness. See Williams v. United States, supra. But there is no such doubt present 
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in this case. Fraud is the touchstone by which this case should be judged. The phrase "crime involving 
moral turpitude" has without exception been construed to embrace fraudulent conduct. We therefore 
decide that Congress sufficiently forewarned respondent that the statutory consequence of twice 
conspiring to defraud the United States is deportation.  

Reversed. 

Footnotes  

[ Footnote 1 ] 39 Stat. 889, as amended, 8 U.S.C. 155 (a). 

[ Footnote 2 ] Less than three years after entering the United States, respondent was convicted for 
transporting liquor and sentenced to a term in the reformatory. In 1931, he was convicted and fined for 
transferring license plates.  

[ Footnote 3 ] 35 Stat. 1096, now 18 U.S.C. 371:  

"If two or more persons conspire either to commit any offense against the United States, or to 
defraud the United States in any manner or for any purpose, and one or more of such parties do 
any act to effect the object of the conspiracy, each of the parties to such conspiracy shall be fined 
not more than $10,000, or imprisoned not more than two years, or both." 

[ Footnote 4 ] These charges were based upon 26 U.S.C. (1934 ed.) 1155 (f), 1440 and 1441.  

[ Footnote 5 ] The record establishes that respondent was a large-scale violator engaged in a sizable 
business. The second indictment alone charged him with possessing 4,675 gallons of alcohol and an 
undetermined quantity of distilled spirits. At the rate of $2.25 a gallon then in effect, the tax on the 
alcohol alone would have been over $10,000.  

[ Footnote 6 ] 39 Stat. 889, as amended, 8 U.S.C. 155 (a).  

[ Footnote 7 ] Section 19 (a) further provides: ". . . The provision of this section respecting the 
deportation of aliens convicted of a crime involving moral turpitude shall not apply to one who has 
been pardoned, nor shall such deportation be made or directed if the court, or judge thereof, sentencing 
such alien for such crime shall, at the time of imposing judgment or passing sentence or within thirty 
days thereafter, due notice having first been given to representatives of the State, make a 
recommendation to the Attorney General that such alien shall not be deported in pursuance of this 
chapter . . . ." 39 [341 U.S. 223, 226]   Stat. 889, as amended, 8 U.S.C. 155 (a). The record does not 
indicate that respondent has been pardoned, nor that the sentencing judge recommended that he not be 
deported, nor that respondent requested that such recommendation be made.  

[ Footnote 8 ] In re Kirby, 10 S. D. 322, 73 N. W. 92, 39 L. R. A. 856 (1897). Bartos v. United States 
District Court, 19 F.2d 722 (1927); see Bradway, Moral Turpitude as the Criterion of Offenses that 
Justify Disbarment, 24 Cal. L. Rev. 9-27.  

[ Footnote 9 ] Fort v. Brinkley, 87 Ark. 400, 404, 112 S. W. 1084, 1085 (1908). "It seems clearly 
deducible from the above cited authorities that the words `moral turpitude' had a positive and fixed 
meaning at common law . . . ."  

[ Footnote 10 ] 3 Wigmore, Evidence (3d ed.), 540; cases are collected at 40 A. L. R. 1049, and 71 A. 
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L. R. 219.  

[ Footnote 11 ] Fidelity & Cas. Co. v. Christenson, 183 Minn. 182, 236 N. W. 618 (1931).  

[ Footnote 12 ] Baxter v. Mohr, 37 Misc. 833, 76 N. Y. S. 982 (1902).  

[ Footnote 13 ] State decisions have held that the following crimes involve moral turpitude: passing a 
check with intent to defraud, Bancroft v. Board of Governors of Registered Dentists of Oklahoma, 202 
Okla. 108, 210 P.2d 666 (1949); using the mails to defraud, Neibling v. Terry, 352 Mo. 396, 177 S. W. 
2d 502 (1944), In re Comyns, 132 Wash. 391, 232 P. 269 (1925); obtaining money and property by 
false and fraudulent pretenses, In re Needham, 364 Ill. 65, 4 N. E. 2d 19 (1936); possessing counterfeit 
money with intent to defraud, Fort v. Brinkley, 87 Ark. 400, 112 S. W. 1084 (1908). One state court has 
specifically held that the wilful evasion of federal income taxes constitutes moral turpitude. Louisiana 
State Bar Assn. v. Steiner, 204 La. 1073, 16 So.2d 843 (1944).  

[ Footnote 14 ] The term "moral turpitude" first appeared in the Act of March 3, 1891, 26 Stat. 1084, 
which directed the exclusion of "persons who have been convicted of a felony or other infamous crime 
or misdemeanor involving moral turpitude." Similar language was reenacted in the Statutes of 1903 and 
1907. 2, Act of March 3, 1903, 32 Stat. 1213; 2, Act of Feb. 20, 1907, 34 Stat. 898. It has been 
suggested that the fact that this phrase has been used in the Immigration Laws for over sixty years has 
no weight in upholding its constitutionality. Of course, the mere existence of a statute for over sixty 
years does not provide immunity from constitutional attack. We have recently held an equally ancient 
statute unconstitutional for vagueness. Winters v. New York, 333 U.S. 507 (1948). There, a statute, 
which employed vague terminology wholly lacking in common law background or interpretation, was 
aimed at limiting rights of free speech. Even in the Winters case, however, several dissenting members 
of this Court were of the view that the venerability of the statute was an element to be considered in 
deciding the question of vagueness.  

[ Footnote 15 ] The phrase "crime involving moral turpitude" presents no greater uncertainty or 
difficulty than language found in many other statutes repeatedly sanctioned by the Court. The Sherman 
Act provides the most obvious example, "restraint of trade" as construed to mean "unreasonable or 
undue restraint of trade," Nash v. United States, 229 U.S. 373 (1913). Compare other statutory language 
which has survived attack under the vagueness doctrine in this Court: "in excess of the number of 
employees needed by such licensee to perform actual services," United States v. Petrillo, 332 U.S. 1 
(1947); "any offensive, derisive or annoying word," Chaplinsky v. New Hampshire, 315 U.S. 568 
(1942); "connected with or related to the national defense," Gorin v. United States, 312 U.S. 19 (1941); 
"psychopathic personality," Minnesota v. Probate Court, 309 U.S. 270 (1940); "wilfully overvalues any 
security," Kay v. United States, 303 U.S. 1 (1938); "fair and open competition," Old Dearborn Co. v. 
Seagram Corp., 299 U.S. 183 (1936); "reasonable variations shall be permitted," United States v. 
Shreveport Grain & Elevator Co., 287 U.S. 77 (1932); "unreasonable waste of natural gas," Bandini 
Petroleum [341 U.S. 223, 232]   Co. v. Superior Court, 284 U.S. 8 (1931); "political purposes," United 
States v. Wurzbach, 280 U.S. 396 (1930); "range usually occupied by any cattle grower," 
Omaechevarria v. Idaho, 246 U.S. 343 (1918).  

MR. JUSTICE JACKSON, dissenting.  

Respondent, because he is an alien, and because he has been twice convicted of crimes the Court holds 
involve "moral turpitude," is punished with a life sentence of banishment in addition to the punishment 
which a citizen would suffer for the identical acts. MR. JUSTICE BLACK, MR. JUSTICE 
FRANKFURTER and I cannot agree, because we believe the phrase "crime involving moral turpitude," 
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as found in the Immigration Act, 1 has no sufficiently definite meaning to be a constitutional standard 
for deportation. [341 U.S. 223, 233]    

Respondent migrated to this country from his native Italy in 1921 at the age of seventeen. Here he has 
lived twenty-nine years, is married to an American citizen, and his son, citizen by birth, is now a 
university student. In May, 1938, he pleaded guilty to a charge of conspiracy to violate the Internal 
Revenue Code 2 and was sentenced to imprisonment for one year and one day. On June 6, 1941, he was 
convicted of a second violation and sentenced to imprisonment for two years. During the decade since, 
he has not been arrested or charged with any law violation. While still in prison, however, deportation 
proceedings were instituted against him, resulting in 1946, in a warrant for arrest and deportation.  

By habeas corpus proceedings, De George challenged the deportation order upon the ground that his is 
not a crime "involving moral turpitude." The District Court thought it did and dismissed the writ. The 
Court of Appeals for the Seventh Circuit thought it did not and reversed. 3 There is a conflict among the 
circuits. 4    

What the Government seeks, and what the Court cannot give, is a basic definition of "moral turpitude" 
to guide administrators and lower courts.  

The uncertainties of this statute do not originate in contrariety of judicial opinion. Congress knowingly 
conceived it in confusion. During the hearings of the House Committee on Immigration, out of which 
eventually came the Act of 1917 in controversy, clear warning of its deficiencies was sounded and 
never denied.  

"Mr. SABATH. . . . [Y]ou know that a crime involving moral turpitude has not been defined. No 
[341 U.S. 223, 234]   one can really say what is meant by saying a crime involving moral turpitude. 
Under some circumstances, larceny is considered a crime involving moral turpitude - that is, 
stealing. We have laws in some States under which picking out a chunk of coal on a railroad track 
is considered larceny or stealing. In some States it is considered a felony. Some States hold that 
every felony is a crime involving moral turpitude. In some places the stealing of a watermelon or 
a chicken is larceny. In some States the amount is not stated. Of course, if the larceny is of an 
article, or a thing which is less than $20 in value, it is a misdemeanor in some States, but in other 
States there is no distinction." 5   

Despite this notice, Congress did not see fit to state what meaning it attributes to the phrase "crime 
involving moral turpitude." It is not one which has settled significance from being words of art in the 
profession. If we go to the dictionaries, the last resort of the baffled judge, we learn little except that the 
expression is redundant, for turpitude alone means moral wickedness or depravity 6 and moral turpitude 
seems to mean little more than morally immoral. 7 The Government confesses that [341 U.S. 223, 235]   it 
is "a term that is not clearly defined," and says: "The various definitions of moral turpitude provide no 
exact test by which we can classify the specific offenses here involved." 

Except for the Court's opinion, there appears to be universal recognition that we have here an undefined 
and undefinable standard. The parties agree that the phrase is ambiguous and have proposed a variety of 
tests to reduce the abstract provision of this statute to some concrete meaning.  

It is proposed by respondent, with strong support in legislative history, that Congress had in mind only 
crimes of violence. 8 If the Court should adopt this constructions, the statute becomes sufficiently 
definite, and, of course, would not reach the crimes of the respondent.  
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The Government suggests seriousness of the crime as a test and says the statute is one by which it is 
"sought to reach the confirmed criminal, whose criminality has been revealed in two serious penal 
offenses." (Italics supplied.) But we cannot, and the Court does not, take seriousness [341 U.S. 223, 236]   
as a test of turpitude. All offenses denounced by Congress, prosecuted by the Executive, and convicted 
by the courts, must be deemed in some degree "serious" or law enforcement would be a frivolous 
enterprise. However, use of qualifying words must mean that not all statutory offenses are subject to the 
taint of turpitude. The higher degrees of criminal gravity are commonly classified as felonies, the lower 
ones as misdemeanors. If the Act contemplated that repetition of any serious crime would be grounds 
for deportation, it would have been simple and intelligible to have mentioned felonies. But the language 
used indicates that there are felonies which are not included and perhaps that some misdemeanors are. 
We cannot see that seriousness affords any standard of guidance.  

Respondent suggests here, and the Government has on other occasions taken the position, that the 
traditional distinction between crimes mala prohibita and those mala in se will afford a key for the 
inclusions and exclusions of this statute. 9 But we cannot overlook that what crimes [341 U.S. 223, 237]   
belong in which category has been the subject of controversy for years. 10 This classification comes to 
us from common law, which in its early history freely blended religious conceptions of sin with legal 
conceptions of crime. This statute seems to revert to that practice.  

The Government, however, offers the mala prohibita, mala in se doctrine here in slightly different 
verbiage for determining the nature of these crimes. It says: "Essentially, they must be measured against 
the moral standards that prevail in contemporary society to determine whether the violations are 
generally considered essentially immoral."  

Can we accept "the moral standards that prevail in contemporary society" as a sufficiently definite 
standard for the purposes of the Act? This is a large country and [341 U.S. 223, 238]   acts that are regarded 
as criminal in some states are lawful in others. We suspect that moral standards which prevail as to 
possession or sale of liquor that has evaded tax may not be uniform in all parts of the country, nor in all 
levels of "contemporary society." How should we ascertain the moral sentiments of masses of persons 
on any better basis than a guess? 11    

The Court seems no more convinced than are we by the Government's attempts to reduce these 
nebulous abstractions to a concrete working rule, but to sustain this particular deportation it improvises 
another which fails to convince us. Its thesis is (1) that the statute is sixty years old, (2) that state courts 
have used the same concept for various purposes, and (3) that fraud imports turpitude into any offense.  

1. It is something less than accurate to imply that in any sense relevant to this issue this phrase has been 
"part of the immigration laws for more than sixty years." 12    

But, in any event, venerability of a vague phrase may be an argument for its validity when the passing 
years [341 U.S. 223, 239]   have by administration practice or judicial construction served to make it clear 
as a word of legal art. To be sure, the phrase in its present context has been on the statute books since 
1917. It has never before been in issue before this Court. Reliance today on United States v. Smith, 289 
U.S. 422 , is unwarranted. There the Court assumed without analysis or discussion a proposition not 
seriously relied on. There have, however, been something like fifty cases in lower courts which applied 
this phrase. No one can read this body of opinions and feel that its application represents a satisfying, 
rational process. If any consistent pattern of application or consensus of meaning could be distilled from 
judicial decision, neither the Government nor the Court spells it out. Irrationality is inherent in the task 
of translating the religious and ethical connotations of the phrase into legal decisions. The lower court 
cases seem to rest, as we feel this Court's decision does, upon the moral reactions of particular judges to 
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particular offenses. What is striking about the opinions in these "moral turpitude" cases is the 
wearisome repetition of cliches attempting to define "moral turpitude," usually a quotation from 
Bouvier. But the guiding line seems to have no relation to the result reached. The chief impression from 
the cases is the caprice of the judgments. 13 How many aliens have [341 U.S. 223, 240]   been deported 
who would not have been had some other judge heard their cases, and vice versa, we may only guess. 
That is not government by law.  

2. The use of the phrase by state courts for various civil proceedings affords no teaching for federal 
courts. The Federal Government has no common-law crimes and the judges are not permitted to define 
crimes by decision, for they rest solely in statute. 14 Nor are we persuaded that the state courts have 
been able to divest the phrase of its inherent ambiguities and vagueness.  

3. The Court concludes that fraud is "a contaminating component in any crime" and imports "moral 
turpitude." The fraud involved here is nonpayment of a tax. The alien possessed and apparently 
trafficked in liquor without paying the Government its tax. That, of course, is a fraud on the revenues. 
But those who deplore [341 U.S. 223, 241]   the traffic regard it as much an exhibition of moral turpitude 
for the Government to share its revenues as for respondents to withhold them. Those others who enjoy 
the traffic are not notable for scruples as to whether liquor has a law-abiding pedigree. So far as this 
offense is concerned with whiskey, it is not particularly un-American, and we see no reason to strain to 
make the penalty for the same act so much more severe in the case of an alien "bootlegger" than it is in 
the case of a native "moonshiner." I have never discovered that disregard of the Nation's liquor taxes 
excluded a citizen from our best society and I see no reason why it should banish an alien from our 
worst.  

But it is said he has cheated the revenues and the total is computed in high figures. If "moral turpitude" 
depends on the amount involved, respondent is probably entitled to a place in its higher brackets. 
Whether by popular test the magnitude of the fraud would be an extenuating or an aggravating 
circumstance, we do not know. We would suppose the basic morality of a fraud on the revenues would 
be the same for petty as for great cheats. But we are not aware of any keen sentiment of revulsion 
against one who is a little niggardly on a customs declaration or who evades a sales tax, a local cigarette 
tax, or fails to keep his account square with a parking meter. But perhaps what shocks is not the offense 
so much as a conviction.  

We should not forget that criminality is one thing - a matter of law - and that morality, ethics and 
religious teachings are another. Their relations have puzzled the best of men. Assassination, for 
example, whose criminality no one doubts, has been the subject of serious debate as to its morality. 15 
This does not make crime less criminal, [341 U.S. 223, 242]   but it shows on what treacherous grounds we 
tread when we undertake to translate ethical concepts into legal ones, case by case. We usually end up 
by condemning all that we personally disapprove and for no better reason than that we disapprove it. In 
fact, what better reason is there? Uniformity and equal protection of the law can come only from a 
statutory definition of fairly stable and confined bounds.  

A different question might be before us had Congress indicated that the determination by the Board of 
Immigration Appeals that a crime involves "moral turpitude" should be given the weight usually 
attributed to administrative determinations. But that is not the case, nor have the courts so interpreted 
the statute. In the fifty-odd cases examined, no weight was attached to the decision of that question by 
the Board, the court in each case making its own independent analysis and conclusion. Apparently, 
Congress expected the courts to determine the various crimes includable in this vague phrase. 16 We 
think that not a judicial function. [341 U.S. 223, 243]    
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A resident alien is entitled to due process of law. 17 We have said that deportation is equivalent to 
banishment or exile. 18 Deportation proceedings technically are not criminal; but practically they are 
for they extend the criminal process of sentencing to include on the same convictions an additional 
punishment of deportation. If respondent were a citizen, his aggregate sentences of three years and a 
day would have been served long since and his punishment ended. But because of his alienage, he is 
about to begin a life sentence of exile from what has become home, of separation from his established 
means of livelihood for himself and his family of American citizens. This is a savage penalty and we 
believe due process of law requires standards for imposing it as definite and certain as those for 
conviction of crime.  

Strangely enough, the Court does not even pay the tribute of a citation to its recent decision in Musser 
v. Utah, 333 U.S. 95 , where a majority joined in vacating and remanding a decision which had 
sustained convictions under a Utah statute which made criminal a conspiracy "to commit acts injurious 
to public morals." We said of that statute: "Standing by itself, it would seem to be warrant for 
conviction for agreement to do almost any act which a judge and jury might find at the moment 
contrary to his or its notions of what was good for health, morals, trade, commerce, justice or order." 
333 U.S. at 97. For my part, I am unable to rationalize why "acts injurious to public morals" is vague if 
"moral turpitude" is not. And on remand, the Supreme Court of [341 U.S. 223, 244]   Utah said: "We are . . 
. unable to place a construction on these words which limits their meaning beyond their general 
meaning." State v. Musser, ___ Utah ___, ___, 223 P.2d 193, 194 (Oct. 20, 1950).  

In Winters v. New York, 333 U.S. 507 , the Court directly struck down for indefiniteness a statute sixty 
years on the statute books of New York and indirectly like statutes long on the books of half the States 
of the Union. 19 The New York statute made a person guilty of a misdemeanor who in any way 
distributes "any book, pamphlet, magazine, newspaper or other printed paper devoted to the publication, 
and principally made up of criminal news, police reports, or accounts of criminal deeds, or pictures, or 
stories of deeds of bloodshed, lust or crime; . . . ." 333 U.S. at 508. That statute was certainly no more 
vague than the one before us now and had not caused even a fraction of the judicial conflict that "moral 
turpitude" has.  

In Winters v. New York, supra, the Court rested heavily on Connally v. General Construction Co., 269 
U.S. 385 , in which this Court found unconstitutional indefiniteness in a statute calling for "the current 
rate of per diem wages in the locality" where contractors were doing government work. (The sanction 
of the statute was a relatively small money fine, or a maximum of six months, though of course a 
corporate violator could only be subjected to the fine.) The test by which vagueness was to be 
determined according to the Connally case was that legislation uses terms "so vague that men of 
common intelligence must necessarily guess at its meaning and differ as to its application . . . ." 269 
U.S. at 391. It would seem to be difficult to find a more striking instance [341 U.S. 223, 245]   than we 
have here of such a phrase since it requires even judges to guess and permits them to differ.  

We do not disagree with a policy of extreme reluctance to adjudge a congressional Act unconstitutional. 
But we do not here question the power of Congress to define deportable conduct. We only question the 
power of administrative officers and courts to decree deportation until Congress has given an 
intelligible definition of deportable conduct.  

[ Footnote 1 ] Section 19 (a) of the Immigration Act of February 5, 1917, 39 Stat. 889, as amended, 8 
U.S.C. 155 (a).  

[ Footnote 2 ] 53 Stat. 401, 26 U.S.C. 3321.  
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[ Footnote 3 ] 183 F.2d 768.  

[ Footnote 4 ] United States ex rel. Berlandi v. Reimer, 113 F.2d 429 (C. A. 2d Cir.) and Maita v. Haff, 
116 F.2d 337 (C. A. 9th Cir.) hold this crime involves moral turpitude. Cf. Guarneri v. Kessler, 98 F.2d 
580 (C. A. 5th Cir.), cert. denied, 305 U.S. 648 .  

[ Footnote 5 ] Hearings before House Committee on Immigration and Naturalization on H. R. 10384, 
64th Cong., 1st Sess. 8.  

[ Footnote 6 ] Black's Law Dictionary defines turpitude as: "[I]nherent baseness or vileness of principle 
or action; shameful wickedness; depravity." An example of its use alone to signify immorality may be 
taken from Macaulay, whose most bitter critics would admit he was a master of the English word. "[T]
he artists corrupted the spectators, and the spectators the artists, till the turpitude of the drama became 
such as must astonish all who are not aware that extreme relaxation is the natural effect of extreme 
restraint." History of England, Vol. I (1849 ed.), p. 374.  

[ Footnote 7 ] Bouvier's Law Dictionary, Rawles Third Revision, defines "moral turpitude" as "An act 
of baseness, vileness or depravity in the private [341 U.S. 223, 235]   and social duties which a man owes 
to his fellow men or to society in general, contrary to the accepted and customary rule of right and duty 
between man and man."  

[ Footnote 8 ] "Mr. WOODS. . . . I would make provisions to get rid of an alien in this country who 
comes here and commits felonies and burglaries, holds you up on the streets, and commits crimes 
against our daughters, because we do not want that kind of alien here, and they have no right to be here. 
. . . The rule is that if we get a man in this country who has not become a citizen, who knocks down 
people in the street, who murders or who attempts to murder people, who burglarizes our houses with 
blackjack and revolver, who attacks our women in the city, those people should not be here. . . ." 
Hearings before House Committee on Immigration and Naturalization on H. R. 10384, 64th Cong., 1st 
Sess. 14. Mr. Woods was not an ordinary witness. As the then Police Commissioner of New York City, 
his testimony appears to have been most influential in this provision of the 1917 Act.  

[ Footnote 9 ] In Volume II of Administrative Decisions under Immigration and Nationality Laws of the 
United States, p. 141, there is an administrative interpretation by the Department then having the 
administration of the Act. In an opinion on a deportation proceeding decided by the Board June 26, 
1944, and approved by the Attorney General July 12, 1944, the statement was quoted with approval:  

"`A crime involving moral turpitude may be either a felony or misdemeanor, existing at common 
law or created by statute, and is an act or omission which is malum in se and not merely malum 
prohibitum; which is actuated by malice or committed with knowledge and intention and not 
done innocently or [without advertence] or reflection; which is so far contrary to the moral law, 
as interpreted by the general moral sense of the community, that the offender is brought to public 
disgrace, is no longer generally respected, or is deprived of social recognition by good living 
persons; but which is not the outcome merely of natural passion, of animal spirits, of infirmity of 
temper, of weakness of character, of mistaken principles, unaccompanied by a vicious motive or a 
corrupt mind. [Italics supplied.]" 

[ Footnote 10 ] Crimes mala in se, according to Blackstone, are offenses against "[t]hose rights then 
which God and nature have established, and are therefore called natural rights, such as are life and 
liberty, . . . the worship of God, the maintenance of children, and the like." They are "crimes and 
misdemeanors, that are forbidden by the superior laws, and therefore styled mala in se (crimes in 
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themselves), such as murder, theft, and perjury; which contract no additional turpitude from being 
declared unlawful by the inferior legislature." According to Blackstone, crimes mala prohibita "enjoin 
only positive duties, and forbid only such things as are not mala in se . . . without any intermixture of 
moral guilt." Illustrative of this type of crime are "exercising trades without serving an apprenticeship 
thereto, for not burying the dead in woollen, for not performing the statute-work on the public roads, 
and for innumerable other positive misdemeanors. Now these prohibitory laws do not make the 
transgression a moral offense, or sin: the only obligation in conscience is to submit to the penalty, if 
levied." "[A]nd his conscience will be clear, which ever side of the alternative he thinks proper to 
embrace." Cooley's Blackstone, Vol. I (4th ed.), pp. [*]54, [*]58. Of this, J. W. C. Turner says: "Some 
of the weak points in this doctrine were detected by an early editor of Blackstone, and in modern times 
it is generally regarded as quite discredited." The Modern Approach to Criminal Law 221. And cf. 
United States v. Balint, 258 U.S. 250 .  

[ Footnote 11 ] As Judge Learned Hand put it, in attempting to resolve a similar conflict: "Even though 
we could take a poll, it would not be enough merely to count heads, without any appraisal of the voters. 
A majority of the votes of those in prisons and brothels, for instance, ought scarcely to outweigh the 
votes of accredited churchgoers. Nor can we see any reason to suppose that the opinion of clergymen 
would be a more reliable estimate than our own." Schmidt v. United States, 177 F.2d 450, 451 (C. A. 2d 
Cir.).  

[ Footnote 12 ] We are construing the Act of 1917 and not the earlier Immigration Acts, those of March 
3, 1891, 26 Stat. 1084; March 3, 1903, 32 Stat. 1213; February 20, 1907, 34 Stat. 898. All of these prior 
statutes allowed deportation for conviction for every felony or crime, which meant for conviction of 
every crime involving a sentence of not less than a year. It then added another deportable category, to 
wit, misdemeanors involving moral turpitude. In addition to all crimes involving a sentence of a year or 
more, the earlier Acts carved out a small category of petty offenses, when they were of a kind [341 U.S. 
223, 239]   "involving moral turpitude," i.e., offenses even though carrying a small sentence having a 
manifestation of intrinsic badness. But that creates a very different problem from requiring us to 
discriminate among all offenses, felonies and misdemeanors on the basis of intrinsic badness.  

[ Footnote 13 ] How unguiding the guide "moral turpitude" is, in relation to the enforcement of the Act 
of 1917, can be shown by three pairs of cases:  

(1) In Tillinghast v. Edmead, 31 F.2d 81, the First Circuit, over a pungent dissent, held that a conviction 
for petty larceny by an "ignorant colored girl" working as a domestic was an offense involving "moral 
turpitude." On the other hand, in United States v. Uhl, [341 U.S. 223, 240]   107 F.2d 399, the Second 
Circuit held that conviction for possession of a jimmy, with intent to use it in the commission of some 
crime, the jimmy being "adapted, designed and commonly used for the commission of the crimes of 
burglary and larceny" was not for an offense involving "moral turpitude."  

(2) In United States v. Day, 15 F.2d 391 (D.C. S. D. N. Y.), Judge Knox held that an assault in the 
second degree, though by one intoxicated, constituted a crime involving "moral turpitude." But in 
United States v. Zimmerman, 71 F. Supp. 534 (D.C. E. D. Pa.), Judge Maris held that jail-breaking by a 
bank robber awaiting trial was not an offense involving "moral turpitude."  

(3) In Rousseau v. Weedin, 284 F. 565, the Ninth Circuit held that one who was convicted of being a 
"jointist" under a Washington statute prohibiting "the unlawful sale of intoxicating liquor" was 
deportable as having committed a crime involving "moral turpitude." While in Hampton v. Wong Ging, 
299 F. 289, it held (with the same two judges sitting in both cases) that a conviction under the Narcotic 
Act was not of itself a crime of "moral turpitude," since the record did not show whether the offense for 
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which conviction was had was "of such an aggravated character as to involve moral turpitude."  

[ Footnote 14 ] Viereck v. United States, 318 U.S. 236, 241 .  

[ Footnote 15 ] John Stuart Mill, referring to the morality of assassination of political usurpers, passed 
by examination of the subject of Tyrannicide, as follows: "I shall content myself with saying that the 
subject [341 U.S. 223, 242]   has been at all times one of the open questions of morals; that the act of a 
private citizen in striking down a criminal, who, by raising himself above the law, has placed himself 
beyond the reach of legal punishment or control, has been accounted by whole nations, and by some of 
the best and wisest of men, not a crime, but an act of exalted virtue; and that, right or wrong, it is not of 
the nature of assassination, but of civil war." Mill, On Liberty and Considerations on Representative 
Government, p. 14, n. 1.  

The vice of leaving statutes that inflict penalties so vague in definition that they throw the judge in each 
case back upon his own notions is the unconscious tendency to  

"Compound for Sins they are inclin'd to, By damning those they have no mind to." 

Butler, Hudibras, Vol. I (1772 ed.), 28. 

[ Footnote 16 ] However, a statement by the Chairman of the Committee on Immigration and 
Naturalization may suggest another explanation: "My recollection is that the Supreme Court of the 
United States has [341 U.S. 223, 243]   determined what crimes are crimes involving moral turpitude under 
the Federal law, and if so, that would control, I should think." Hearings before House Committee on 
Immigration and Naturalization on H. R. 10384, 64th Cong., 1st Sess. 8.  

[ Footnote 17 ] Wong Yang Sung v. McGrath, 339 U.S. 33 .  

[ Footnote 18 ] Fong Haw Tan v. Phelan, 333 U.S. 6, 10 .  

[ Footnote 19 ] The Court's reference to the dissent in the Winters case would seem to make 
questionable its present force as an authority. [341 U.S. 223, 246]    
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§ 7701. Definitions

How Current is This?

(a) When used in this title, where not otherwise distinctly expressed or 
manifestly incompatible with the intent thereof— 

(1) Person 

The term “person” shall be construed to mean and include an individual, 
a trust, estate, partnership, association, company or corporation. 

(2) Partnership and partner 

The term “partnership” includes a syndicate, group, pool, joint venture, 
or other unincorporated organization, through or by means of which any 
business, financial operation, or venture is carried on, and which is not, 
within the meaning of this title, a trust or estate or a corporation; and 
the term “partner” includes a member in such a syndicate, group, pool, 
joint venture, or organization. 

(3) Corporation 

The term “corporation” includes associations, joint-stock companies, and 
insurance companies. 

(4) Domestic 

The term “domestic” when applied to a corporation or partnership means 
created or organized in the United States or under the law of the United 
States or of any State unless, in the case of a partnership, the Secretary 
provides otherwise by regulations. 

(5) Foreign 

The term “foreign” when applied to a corporation or partnership means a 
corporation or partnership which is not domestic. 
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(6) Fiduciary 

The term “fiduciary” means a guardian, trustee, executor, administrator, 
receiver, conservator, or any person acting in any fiduciary capacity for 
any person. 

(7) Stock 

The term “stock” includes shares in an association, joint-stock company, 
or insurance company. 

(8) Shareholder 

The term “shareholder” includes a member in an association, joint-stock 
company, or insurance company. 

(9) United States 

The term “United States” when used in a geographical sense includes 
only the States and the District of Columbia. 

(10) State 

The term “State” shall be construed to include the District of Columbia, 
where such construction is necessary to carry out provisions of this title. 

(11) Secretary of the Treasury and Secretary 

(A) Secretary of the Treasury 

The term “Secretary of the Treasury” means the Secretary of the 
Treasury, personally, and shall not include any delegate of his. 

(B) Secretary 

The term “Secretary” means the Secretary of the Treasury or his 
delegate. 

(12) Delegate 

(A) In general 

The term “or his delegate”— 

(i) when used with reference to the Secretary of the Treasury, 
means any officer, employee, or agency of the Treasury 
Department duly authorized by the Secretary of the Treasury 
directly, or indirectly by one or more redelegations of authority, to 
perform the function mentioned or described in the context; and 

(ii) when used with reference to any other official of the United 
States, shall be similarly construed. 

(B) Performance of certain functions in Guam or American 
Samoa 

The term “delegate,” in relation to the performance of functions in 
Guam or American Samoa with respect to the taxes imposed by 
chapters 1, 2, and 21, also includes any officer or employee of any 
other department or agency of the United States, or of any 
possession thereof, duly authorized by the Secretary (directly, or 
indirectly by one or more redelegations of authority) to perform such 
functions. 

(13) Commissioner 
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The term “Commissioner” means the Commissioner of Internal Revenue. 

(14) Taxpayer 

The term “taxpayer” means any person subject to any internal revenue 
tax. 

(15) Military or naval forces and armed forces of the United States 

The term “military or naval forces of the United States” and the term 
“Armed Forces of the United States” each includes all regular and 
reserve components of the uniformed services which are subject to the 
jurisdiction of the Secretary of Defense, the Secretary of the Army, the 
Secretary of the Navy, or the Secretary of the Air Force, and each term 
also includes the Coast Guard. The members of such forces include 
commissioned officers and personnel below the grade of commissioned 
officers in such forces. 

(16) Withholding agent 

The term “withholding agent” means any person required to deduct and 
withhold any tax under the provisions of section 1441, 1442, 1443, or 
1461. 

(17) Husband and wife 

As used in sections 682 and 2516, if the husband and wife therein 
referred to are divorced, wherever appropriate to the meaning of such 
sections, the term “wife” shall be read “former wife” and the term 
“husband” shall be read “former husband”; and, if the payments 
described in such sections are made by or on behalf of the wife or 
former wife to the husband or former husband instead of vice versa, 
wherever appropriate to the meaning of such sections, the term 
“husband” shall be read “wife” and the term “wife” shall be read 
“husband.” 

(18) International organization 

The term “international organization” means a public international 
organization entitled to enjoy privileges, exemptions, and immunities as 
an international organization under the International Organizations 
Immunities Act (22 U.S.C. 288–288f). 

(19) Domestic building and loan association 

The term “domestic building and loan association” means a domestic 
building and loan association, a domestic savings and loan association, 
and a Federal savings and loan association— 

(A) which either (i) is an insured institution within the meaning of 
section 401(a) [1] of the National Housing Act (12 U.S.C., sec. 1724 
(a)), or (ii) is subject by law to supervision and examination by State 
or Federal authority having supervision over such associations; 

(B) the business of which consists principally of acquiring the savings 
of the public and investing in loans; and 

(C) at least 60 percent of the amount of the total assets of which (at 
the close of the taxable year) consists of— 

(i) cash, 

(ii) obligations of the United States or of a State or political 
subdivision thereof, and stock or obligations of a corporation which 
is an instrumentality of the United States or of a State or political 
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subdivision thereof, but not including obligations the interest on 
which is excludable from gross income under section 103, 

(iii) certificates of deposit in, or obligations of, a corporation 
organized under a State law which specifically authorizes such 
corporation to insure the deposits or share accounts of member 
associations, 

(iv) loans secured by a deposit or share of a member, 

(v) loans (including redeemable ground rents, as defined in 
section 1055) secured by an interest in real property which is (or, 
from the proceeds of the loan, will become) residential real 
property or real property used primarily for church purposes, loans 
made for the improvement of residential real property or real 
property used primarily for church purposes, provided that for 
purposes of this clause, residential real property shall include 
single or multifamily dwellings, facilities in residential 
developments dedicated to public use or property used on a 
nonprofit basis for residents, and mobile homes not used on a 
transient basis, 

(vi) loans secured by an interest in real property located within an 
urban renewal area to be developed for predominantly residential 
use under an urban renewal plan approved by the Secretary of 
Housing and Urban Development under part A or part B of title I of 
the Housing Act of 1949, as amended, or located within any area 
covered by a program eligible for assistance under section 103 of 
the Demonstration Cities and Metropolitan Development Act of 
1966, as amended, and loans made for the improvement of any 
such real property, 

(vii) loans secured by an interest in educational, health, or 
welfare institutions or facilities, including structures designed or 
used primarily for residential purposes for students, residents, and 
persons under care, employees, or members of the staff of such 
institutions or facilities, 

(viii) property acquired through the liquidation of defaulted loans 
described in clause (v), (vi), or (vii), 

(ix) loans made for the payment of expenses of college or 
university education or vocational training, in accordance with 
such regulations as may be prescribed by the Secretary, 

(x) property used by the association in the conduct of the 
business described in subparagraph (B), and 

(xi) any regular or residual interest in a REMIC, but only in the 
proportion which the assets of such REMIC consist of property 
described in any of the preceding clauses of this subparagraph; 
except that if 95 percent or more of the assets of such REMIC are 
assets described in clauses (i) through (x), the entire interest in 
the REMIC shall qualify. 

At the election of the taxpayer, the percentage specified in this 
subparagraph shall be applied on the basis of the average assets 
outstanding during the taxable year, in lieu of the close of the taxable 
year, computed under regulations prescribed by the Secretary. For 
purposes of clause (v), if a multifamily structure securing a loan is 
used in part for nonresidential purposes, the entire loan is deemed a 
residential real property loan if the planned residential use exceeds 80 
percent of the property’s planned use (determined as of the time the 
loan is made). For purposes of clause (v), loans made to finance the 
acquisition or development of land shall be deemed to be loans 
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secured by an interest in residential real property if, under regulations 
prescribed by the Secretary, there is reasonable assurance that the 
property will become residential real property within a period of 3 
years from the date of acquisition of such land; but this sentence shall 
not apply for any taxable year unless, within such 3-year period, such 
land becomes residential real property. For purposes of determining 
whether any interest in a REMIC qualifies under clause (xi), any 
regular interest in another REMIC held by such REMIC shall be treated 
as a loan described in a preceding clause under principles similar to 
the principles of clause (xi); except that, if such REMIC’s are part of a 
tiered structure, they shall be treated as 1 REMIC for purposes of 
clause (xi). 

(20) Employee 

For the purpose of applying the provisions of section 79 with respect to 
group-term life insurance purchased for employees, for the purpose of 
applying the provisions of sections 104, 105, and 106 with respect to 
accident and health insurance or accident and health plans, and for the 
purpose of applying the provisions of subtitle A with respect to 
contributions to or under a stock bonus, pension, profit-sharing, or 
annuity plan, and with respect to distributions under such a plan, or by a 
trust forming part of such a plan, and for purposes of applying section 
125 with respect to cafeteria plans, the term “employee” shall include a 
full-time life insurance salesman who is considered an employee for the 
purpose of chapter 21, or in the case of services performed before 
January 1, 1951, who would be considered an employee if his services 
were performed during 1951. 

(21) Levy 

The term “levy” includes the power of distraint and seizure by any 
means. 

(22) Attorney General 

The term “Attorney General” means the Attorney General of the United 
States. 

(23) Taxable year 

The term “taxable year” means the calendar year, or the fiscal year 
ending during such calendar year, upon the basis of which the taxable 
income is computed under subtitle A. “Taxable year” means, in the case 
of a return made for a fractional part of a year under the provisions of 
subtitle A or under regulations prescribed by the Secretary, the period 
for which such return is made. 

(24) Fiscal year 

The term “fiscal year” means an accounting period of 12 months ending 
on the last day of any month other than December. 

(25) Paid or incurred, paid or accrued 

The terms “paid or incurred” and “paid or accrued” shall be construed 
according to the method of accounting upon the basis of which the 
taxable income is computed under subtitle A. 

(26) Trade or business 

The term “trade or business” includes the performance of the functions 
of a public office. 
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(27) Tax Court 

The term “Tax Court” means the United States Tax Court. 

(28) Other terms 

Any term used in this subtitle with respect to the application of, or in 
connection with, the provisions of any other subtitle of this title shall 
have the same meaning as in such provisions. 

(29) Internal Revenue Code 

The term “Internal Revenue Code of 1986” means this title, and the 
term “Internal Revenue Code of 1939” means the Internal Revenue 
Code enacted February 10, 1939, as amended. 

(30) United States person 

The term “United States person” means— 

(A) a citizen or resident of the United States, 

(B) a domestic partnership, 

(C) a domestic corporation, 

(D) any estate (other than a foreign estate, within the meaning of 
paragraph (31)), and 

(E) any trust if— 

(i) a court within the United States is able to exercise primary 
supervision over the administration of the trust, and 

(ii) one or more United States persons have the authority to 
control all substantial decisions of the trust. 

(31) Foreign estate or trust 

(A) Foreign estate 

The term “foreign estate” means an estate the income of which, 
from sources without the United States which is not effectively 
connected with the conduct of a trade or business within the United 
States, is not includible in gross income under subtitle A. 

(B) Foreign trust 

The term “foreign trust” means any trust other than a trust 
described in subparagraph (E) of paragraph (30). 

(32) Cooperative bank 

The term “cooperative bank” means an institution without capital stock 
organized and operated for mutual purposes and without profit, which— 

(A) either— 

(i) is an insured institution within the meaning of section 401
(a) [2] of the National Housing Act (12 U.S.C., sec. 1724 (a)), or 

(ii) is subject by law to supervision and examination by State or 
Federal authority having supervision over such institutions, and 

(B) meets the requirements of subparagraphs (B) and (C) of 
paragraph (19) of this subsection (relating to definition of domestic 
building and loan association). 

In determining whether an institution meets the requirements referred to 
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in subparagraph (B) of this paragraph, any reference to an association or 
to a domestic building and loan association contained in paragraph (19) 
shall be deemed to be a reference to such institution. 

(33) Regulated public utility 

The term “regulated public utility” means— 

(A) A corporation engaged in the furnishing or sale of— 

(i) electric energy, gas, water, or sewerage disposal services, or 

(ii) transportation (not included in subparagraph (C)) on an 
intrastate, suburban, municipal, or interurban electric railroad, on 
an intrastate, municipal, or suburban trackless trolley system, or 
on a municipal or suburban bus system, or 

(iii) transportation (not included in clause (ii)) by motor vehicle— 

if the rates for such furnishing or sale, as the case may be, have 
been established or approved by a State or political subdivision 
thereof, by an agency or instrumentality of the United States, by a 
public service or public utility commission or other similar body of 
the District of Columbia or of any State or political subdivision 
thereof, or by a foreign country or an agency or instrumentality or 
political subdivision thereof. 

(B) A corporation engaged as a common carrier in the furnishing or 
sale of transportation of gas by pipe line, if subject to the jurisdiction 
of the Federal Energy Regulatory Commission. 

(C) A corporation engaged as a common carrier 

(i) in the furnishing or sale of transportation by railroad, if subject 
to the jurisdiction of the Surface Transportation Board, or 

(ii) in the furnishing or sale of transportation of oil or other 
petroleum products (including shale oil) by pipe line, if subject to 
the jurisdiction of the Federal Energy Regulatory Commission or if 
the rates for such furnishing or sale are subject to the jurisdiction 
of a public service or public utility commission or other similar 
body of the District of Columbia or of any State. 

(D) A corporation engaged in the furnishing or sale of telephone or 
telegraph service, if the rates for such furnishing or sale meet the 
requirements of subparagraph (A). 

(E) A corporation engaged in the furnishing or sale of transportation 
as a common carrier by air, subject to the jurisdiction of the Secretary 
of Transportation. 

(F) A corporation engaged in the furnishing or sale of transportation 
by a water carrier subject to jurisdiction under subchapter II of 
chapter 135 of title 49. 

(G) A rail carrier subject to part A of subtitle IV of title 49, if 

(i) substantially all of its railroad properties have been leased to 
another such railroad corporation or corporations by an agreement 
or agreements entered into before January 1, 1954, 

(ii) each lease is for a term of more than 20 years, and 

(iii) at least 80 percent or more of its gross income (computed 
without regard to dividends and capital gains and losses) for the 
taxable year is derived from such leases and from sources 
described in subparagraphs (A) through (F), inclusive. For 
purposes of the preceding sentence, an agreement for lease of 
railroad properties entered into before January 1, 1954, shall be 
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considered to be a lease including such term as the total number 
of years of such agreement may, unless sooner terminated, be 
renewed or continued under the terms of the agreement, and any 
such renewal or continuance under such agreement shall be 
considered part of the lease entered into before January 1, 1954. 

(H) A common parent corporation which is a common carrier by 
railroad subject to part A of subtitle IV of title 49 if at least 80 percent 
of its gross income (computed without regard to capital gains or 
losses) is derived directly or indirectly from sources described in 
subparagraphs (A) through (F), inclusive. For purposes of the 
preceding sentence, dividends and interest, and income from leases 
described in subparagraph (G), received from a regulated public utility 
shall be considered as derived from sources described in 
subparagraphs (A) through (F), inclusive, if the regulated public utility 
is a member of an affiliated group (as defined in section 1504) which 
includes the common parent corporation. 

The term “regulated public utility” does not (except as provided in 
subparagraphs (G) and (H)) include a corporation described in 
subparagraphs (A) through (F), inclusive, unless 80 percent or more of its 
gross income (computed without regard to dividends and capital gains 
and losses) for the taxable year is derived from sources described in 
subparagraphs (A) through (F), inclusive. If the taxpayer establishes to 
the satisfaction of the Secretary that (i) its revenue from regulated rates 
described in subparagraph (A) or (D) and its revenue derived from 
unregulated rates are derived from the operation of a single 
interconnected and coordinated system or from the operation of more 
than one such system, and (ii) the unregulated rates have been and are 
substantially as favorable to users and consumers as are the regulated 
rates, then such revenue from such unregulated rates shall be 
considered, for purposes of the preceding sentence, as income derived 
from sources described in subparagraph (A) or (D). 

[(34) Repealed. Pub. L. 98–369, div. A, title IV, §•4112(b)(11), 
July 18, 1984, 98 Stat. 792] 

(35) Enrolled actuary 

The term “enrolled actuary” means a person who is enrolled by the Joint 
Board for the Enrollment of Actuaries established under subtitle C of the 
title III of the Employee Retirement Income Security Act of 1974. 

(36) Income tax return preparer 

(A) In general 

The term “income tax return preparer” means any person who 
prepares for compensation, or who employs one or more persons to 
prepare for compensation, any return of tax imposed by subtitle A or 
any claim for refund of tax imposed by subtitle A. For purposes of 
the preceding sentence, the preparation of a substantial portion of a 
return or claim for refund shall be treated as if it were the 
preparation of such return or claim for refund. 

(B) Exceptions 

A person shall not be an “income tax return preparer” merely 
because such person— 

(i) furnishes typing, reproducing, or other mechanical assistance, 

(ii) prepares a return or claim for refund of the employer (or of an 
officer or employee of the employer) by whom he is regularly and 
continuously employed, 
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(iii) prepares as a fiduciary a return or claim for refund for any 
person, or 

(iv) prepares a claim for refund for a taxpayer in response to any 
notice of deficiency issued to such taxpayer or in response to any 
waiver of restriction after the commencement of an audit of such 
taxpayer or another taxpayer if a determination in such audit of 
such other taxpayer directly or indirectly affects the tax liability of 
such taxpayer. 

(37) Individual retirement plan 

The term “individual retirement plan” means— 

(A) an individual retirement account described in section 408 (a), and 

(B) an individual retirement annuity described in section 408 (b). 

(38) Joint return 

The term “joint return” means a single return made jointly under section 
6013 by a husband and wife. 

(39) Persons residing outside United States 

If any citizen or resident of the United States does not reside in (and is 
not found in) any United States judicial district, such citizen or resident 
shall be treated as residing in the District of Columbia for purposes of 
any provision of this title relating to— 

(A) jurisdiction of courts, or 

(B) enforcement of summons. 

(40) Indian tribal government 

(A) In general 

The term “Indian tribal government” means the governing body of 
any tribe, band, community, village, or group of Indians, or (if 
applicable) Alaska Natives, which is determined by the Secretary, 
after consultation with the Secretary of the Interior, to exercise 
governmental functions. 

(B) Special rule for Alaska Natives 

No determination under subparagraph (A) with respect to Alaska 
Natives shall grant or defer any status or powers other than those 
enumerated in section 7871. Nothing in the Indian Tribal 
Governmental Tax Status Act of 1982, or in the amendments made 
thereby, shall validate or invalidate any claim by Alaska Natives of 
sovereign authority over lands or people. 

(41) TIN 

The term “TIN” means the identifying number assigned to a person 
under section 6109. 

(42) Substituted basis property 

The term “substituted basis property” means property which is— 

(A) transferred basis property, or 

(B) exchanged basis property. 
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(43) Transferred basis property 

The term “transferred basis property” means property having a basis 
determined under any provision of subtitle A (or under any 
corresponding provision of prior income tax law) providing that the basis 
shall be determined in whole or in part by reference to the basis in the 
hands of the donor, grantor, or other transferor. 

(44) Exchanged basis property 

The term “exchanged basis property” means property having a basis 
determined under any provision of subtitle A (or under any 
corresponding provision of prior income tax law) providing that the basis 
shall be determined in whole or in part by reference to other property 
held at any time by the person for whom the basis is to be determined. 

(45) Nonrecognition transaction 

The term “nonrecognition transaction” means any disposition of property 
in a transaction in which gain or loss is not recognized in whole or in part 
for purposes of subtitle A. 

(46) Determination of whether there is a collective bargaining 
agreement 

In determining whether there is a collective bargaining agreement 
between employee representatives and 1 or more employers, the term 
“employee representatives” shall not include any organization more than 
one-half of the members of which are employees who are owners, 
officers, or executives of the employer. An agreement shall not be 
treated as a collective bargaining agreement unless it is a bona fide 
agreement between bona fide employee representatives and 1 or more 
employers. 

(47) Executor 

The term “executor” means the executor or administrator of the 
decedent, or, if there is no executor or administrator appointed, 
qualified, and acting within the United States, then any person in actual 
or constructive possession of any property of the decedent. 

(48) Off-highway vehicles 

(A) Off-highway transportation vehicles 

(i) In general A vehicle shall not be treated as a highway vehicle if 
such vehicle is specially designed for the primary function of 
transporting a particular type of load other than over the public 
highway and because of this special design such vehicle’s 
capability to transport a load over the public highway is 
substantially limited or impaired. 

(ii) Determination of vehicle’s design For purposes of clause (i), a 
vehicle’s design is determined solely on the basis of its physical 
characteristics. 

(iii) Determination of substantial limitation or impairment For 
purposes of clause (i), in determining whether substantial 
limitation or impairment exists, account may be taken of factors 
such as the size of the vehicle, whether such vehicle is subject to 
the licensing, safety, and other requirements applicable to 
highway vehicles, and whether such vehicle can transport a load at 
a sustained speed of at least 25 miles per hour. It is immaterial 
that a vehicle can transport a greater load off the public highway 
than such vehicle is permitted to transport over the public 
highway. 
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(B) Nontransportation trailers and semitrailers 

A trailer or semitrailer shall not be treated as a highway vehicle if it 
is specially designed to function only as an enclosed stationary 
shelter for the carrying on of an off-highway function at an off-
highway site. 

(b) Definition of resident alien and nonresident alien 

(1) In general 

For purposes of this title (other than subtitle B)— 

(A) Resident alien 

An alien individual shall be treated as a resident of the United States 
with respect to any calendar year if (and only if) such individual 
meets the requirements of clause (i), (ii), or (iii): 

(i) Lawfully admitted for permanent residence Such individual is a 
lawful permanent resident of the United States at any time during 
such calendar year. 

(ii) Substantial presence test Such individual meets the 
substantial presence test of paragraph (3). 

(iii) First year election Such individual makes the election 
provided in paragraph (4). 

(B) Nonresident alien 

An individual is a nonresident alien if such individual is neither a 
citizen of the United States nor a resident of the United States 
(within the meaning of subparagraph (A)). 

(2) Special rules for first and last year of residency 

(A) First year of residency 

(i) In general If an alien individual is a resident of the United 
States under paragraph (1)(A) with respect to any calendar year, 
but was not a resident of the United States at any time during the 
preceding calendar year, such alien individual shall be treated as a 
resident of the United States only for the portion of such calendar 
year which begins on the residency starting date. 

(ii) Residency starting date for individuals lawfully admitted for 
permanent residence In the case of an individual who is a lawfully 
permanent resident of the United States at any time during the 
calendar year, but does not meet the substantial presence test of 
paragraph (3), the residency starting date shall be the first day in 
such calendar year on which he was present in the United States 
while a lawful permanent resident of the United States. 

(iii) Residency starting date for individuals meeting substantial 
presence test In the case of an individual who meets the 
substantial presence test of paragraph (3) with respect to any 
calendar year, the residency starting date shall be the first day 
during such calendar year on which the individual is present in the 
United States. 

(iv) Residency starting date for individuals making first year 
election In the case of an individual who makes the election 
provided by paragraph (4) with respect to any calendar year, the 
residency starting date shall be the 1st day during such calendar 
year on which the individual is treated as a resident of the United 
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States under that paragraph. 

(B) Last year of residency 

An alien individual shall not be treated as a resident of the United 
States during a portion of any calendar year if— 

(i) such portion is after the last day in such calendar year on 
which the individual was present in the United States (or, in the 
case of an individual described in paragraph (1)(A)(i), the last day 
on which he was so described), 

(ii) during such portion the individual has a closer connection to a 
foreign country than to the United States, and 

(iii) the individual is not a resident of the United States at any 
time during the next calendar year. 

(C) Certain nominal presence disregarded 

(i) In general For purposes of subparagraphs (A)(iii) and (B), an 
individual shall not be treated as present in the United States 
during any period for which the individual establishes that he has 
a closer connection to a foreign country than to the United States. 

(ii) Not more than 10 days disregarded Clause (i) shall not apply 
to more than 10 days on which the individual is present in the 
United States. 

(3) Substantial presence test 

(A) In general 

Except as otherwise provided in this paragraph, an individual meets 
the substantial presence test of this paragraph with respect to any 
calendar year (hereinafter in this subsection referred to as the 
“current year”) if— 

(i) such individual was present in the United States on at least 31 
days during the calendar year, and 

(ii) the sum of the number of days on which such individual was 
present in the United States during the current year and the 2 
preceding calendar years (when multiplied by the applicable 
multiplier determined under the following table) equals or exceeds 
183 days: 

  The applicable    In the case of days in: multiplier is:  Current 
year 1   1st preceding year 1/3  2nd preceding year 1/6 

(B) Exception where individual is present in the United States 
during less than one-half of current year and closer connection 
to foreign country is established 

An individual shall not be treated as meeting the substantial 
presence test of this paragraph with respect to any current year if— 

(i) such individual is present in the United States on fewer than 
183 days during the current year, and 

(ii) it is established that for the current year such individual has a 
tax home (as defined in section 911 (d)(3) without regard to the 
second sentence thereof) in a foreign country and has a closer 
connection to such foreign country than to the United States. 

(C) Subparagraph (B) not to apply in certain cases 

Subparagraph (B) shall not apply to any individual with respect to 
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any current year if at any time during such year— 

(i) such individual had an application for adjustment of status 
pending, or 

(ii) such individual took other steps to apply for status as a lawful 
permanent resident of the United States. 

(D) Exception for exempt individuals or for certain medical 
conditions 

An individual shall not be treated as being present in the United 
States on any day if— 

(i) such individual is an exempt individual for such day, or 

(ii) such individual was unable to leave the United States on such 
day because of a medical condition which arose while such 
individual was present in the United States. 

(4) First-year election 

(A) An alien individual shall be deemed to meet the requirements of 
this subparagraph if such individual— 

(i) is not a resident of the United States under clause (i) or (ii) of 
paragraph (1)(A) with respect to a calendar year (hereinafter 
referred to as the “election year”), 

(ii) was not a resident of the United States under paragraph (1)
(A) with respect to the calendar year immediately preceding the 
election year, 

(iii) is a resident of the United States under clause (ii) of 
paragraph (1)(A) with respect to the calendar year immediately 
following the election year, and 

(iv) is both— 

(I) present in the United States for a period of at least 31 
consecutive days in the election year, and 

(II) present in the United States during the period beginning 
with the first day of such 31-day period and ending with the last 
day of the election year (hereinafter referred to as the “testing 
period”) for a number of days equal to or exceeding 75 percent 
of the number of days in the testing period (provided that an 
individual shall be treated for purposes of this subclause as 
present in the United States for a number of days during the 
testing period not exceeding 5 days in the aggregate, 
notwithstanding his absence from the United States on such 
days). 

(B) An alien individual who meets the requirements of subparagraph 
(A) shall, if he so elects, be treated as a resident of the United States 
with respect to the election year. 

(C) An alien individual who makes the election provided by 
subparagraph (B) shall be treated as a resident of the United States 
for the portion of the election year which begins on the 1st day of the 
earliest testing period during such year with respect to which the 
individual meets the requirements of clause (iv) of subparagraph (A). 

(D) The rules of subparagraph (D)(i) of paragraph (3) shall apply for 
purposes of determining an individual’s presence in the United States 
under this paragraph. 
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(E) An election under subparagraph (B) shall be made on the 
individual’s tax return for the election year, provided that such 
election may not be made before the individual has met the 
substantial presence test of paragraph (3) with respect to the 
calendar year immediately following the election year. 

(F) An election once made under subparagraph (B) remains in effect 
for the election year, unless revoked with the consent of the 
Secretary. 

(5) Exempt individual defined 

For purposes of this subsection— 

(A) In general 

An individual is an exempt individual for any day if, for such day, 
such individual is— 

(i) a foreign government-related individual, 

(ii) a teacher or trainee, 

(iii) a student, or 

(iv) a professional athlete who is temporarily in the United States 
to compete in a charitable sports event described in section 274 (l)
(1)(B). 

(B) Foreign government-related individual 

The term “foreign government-related individual” means any 
individual temporarily present in the United States by reason of— 

(i) diplomatic status, or a visa which the Secretary (after 
consultation with the Secretary of State) determines represents 
full-time diplomatic or consular status for purposes of this 
subsection, 

(ii) being a full-time employee of an international organization, or 

(iii) being a member of the immediate family of an individual 
described in clause (i) or (ii). 

(C) Teacher or trainee 

The term “teacher or trainee” means any individual— 

(i) who is temporarily present in the United States under 
subparagraph (J) or (Q) of section 101(15) of the Immigration and 
Nationality Act (other than as a student), and 

(ii) who substantially complies with the requirements for being so 
present. 

(D) Student 

The term “student” means any individual— 

(i) who is temporarily present in the United States— 

(I) under subparagraph (F) or (M) of section 101(15) of the 
Immigration and Nationality Act, or 

(II) as a student under subparagraph (J) or (Q) of such section 
101 (15), and 

(ii) who substantially complies with the requirements for being so 
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present. 

(E) Special rules for teachers, trainees, and students 

(i) Limitation on teachers and trainees An individual shall not be 
treated as an exempt individual by reason of clause (ii) of 
subparagraph (A) for the current year if, for any 2 calendar years 
during the preceding 6 calendar years, such person was an 
exempt person under clause (ii) or (iii) of subparagraph (A). In the 
case of an individual all of whose compensation is described in 
section 872 (b)(3), the preceding sentence shall be applied by 
substituting “4 calendar years” for “2 calendar years”. 

(ii) Limitation on students For any calendar year after the 5th 
calendar year for which an individual was an exempt individual 
under clause (ii) or (iii) of subparagraph (A), such individual shall 
not be treated as an exempt individual by reason of clause (iii) of 
subparagraph (A), unless such individual establishes to the 
satisfaction of the Secretary that such individual does not intend to 
permanently reside in the United States and that such individual 
meets the requirements of subparagraph (D)(ii). 

(6) Lawful permanent resident 

For purposes of this subsection, an individual is a lawful permanent 
resident of the United States at any time if— 

(A) such individual has the status of having been lawfully accorded 
the privilege of residing permanently in the United States as an 
immigrant in accordance with the immigration laws, and 

(B) such status has not been revoked (and has not been 
administratively or judicially determined to have been abandoned). 

(7) Presence in the United States 

For purposes of this subsection— 

(A) In general 

Except as provided in subparagraph (B), (C), or (D), an individual 
shall be treated as present in the United States on any day if such 
individual is physically present in the United States at any time 
during such day. 

(B) Commuters from Canada or Mexico 

If an individual regularly commutes to employment (or self-
employment) in the United States from a place of residence in 
Canada or Mexico, such individual shall not be treated as present in 
the United States on any day during which he so commutes. 

(C) Transit between 2 foreign points 

If an individual, who is in transit between 2 points outside the United 
States, is physically present in the United States for less than 24 
hours, such individual shall not be treated as present in the United 
States on any day during such transit. 

(D) Crew members temporarily present 

An individual who is temporarily present in the United States on any 
day as a regular member of the crew of a foreign vessel engaged in 
transportation between the United States and a foreign country or a 
possession of the United States shall not be treated as present in the 
United States on such day unless such individual otherwise engages 
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in any trade or business in the United States on such day. 

(8) Annual statements 

The Secretary may prescribe regulations under which an individual who 
(but for subparagraph (B) or (D) of paragraph (3)) would meet the 
substantial presence test of paragraph (3) is required to submit an 
annual statement setting forth the basis on which such individual claims 
the benefits of subparagraph (B) or (D) of paragraph (3), as the case 
may be. 

(9) Taxable year 

(A) In general 

For purposes of this title, an alien individual who has not established 
a taxable year for any prior period shall be treated as having a 
taxable year which is the calendar year. 

(B) Fiscal year taxpayer 

If— 

(i) an individual is treated under paragraph (1) as a resident of 
the United States for any calendar year, and 

(ii) after the application of subparagraph (A), such individual has 
a taxable year other than a calendar year, 

he shall be treated as a resident of the United States with respect to 
any portion of a taxable year which is within such calendar year. 

(10) Coordination with section 877 

If— 

(A) an alien individual was treated as a resident of the United States 
during any period which includes at least 3 consecutive calendar years 
(hereinafter referred to as the “initial residency period”), and 

(B) such individual ceases to be treated as a resident of the United 
States but subsequently becomes a resident of the United States 
before the close of the 3rd calendar year beginning after the close of 
the initial residency period, 

such individual shall be taxable for the period after the close of the initial 
residency period and before the day on which he subsequently became a 
resident of the United States in the manner provided in section 877 (b). 
The preceding sentence shall apply only if the tax imposed pursuant to 
section 877 (b) exceeds the tax which, without regard to this paragraph, 
is imposed pursuant to section 871. 

(11) Regulations 

The Secretary shall prescribe such regulations as may be necessary or 
appropriate to carry out the purposes of this subsection. 

(c) Includes and including 

The terms “includes” and “including” when used in a definition contained in 
this title shall not be deemed to exclude other things otherwise within the 
meaning of the term defined. 

(d) Commonwealth of Puerto Rico 

Where not otherwise distinctly expressed or manifestly incompatible with the 
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intent thereof, references in this title to possessions of the United States 
shall be treated as also referring to the Commonwealth of Puerto Rico. 

(e) Treatment of certain contracts for providing services, etc. 

For purposes of chapter 1— 

(1) In general 

A contract which purports to be a service contract shall be treated as a 
lease of property if such contract is properly treated as a lease of 
property, taking into account all relevant factors including whether or not
— 

(A) the service recipient is in physical possession of the property, 

(B) the service recipient controls the property, 

(C) the service recipient has a significant economic or possessory 
interest in the property, 

(D) the service provider does not bear any risk of substantially 
diminished receipts or substantially increased expenditures if there is 
nonperformance under the contract, 

(E) the service provider does not use the property concurrently to 
provide significant services to entities unrelated to the service 
recipient, and 

(F) the total contract price does not substantially exceed the rental 
value of the property for the contract period. 

(2) Other arrangements 

An arrangement (including a partnership or other pass-thru entity) 
which is not described in paragraph (1) shall be treated as a lease if 
such arrangement is properly treated as a lease, taking into account all 
relevant factors including factors similar to those set forth in paragraph 
(1). 

(3) Special rules for contracts or arrangements involving solid 
waste disposal, energy, and clean water facilities 

(A) In general 

Notwithstanding paragraphs (1) and (2), and except as provided in 
paragraph (4), any contract or arrangement between a service 
provider and a service recipient— 

(i) with respect to— 

(I) the operation of a qualified solid waste disposal facility, 

(II) the sale to the service recipient of electrical or thermal 
energy produced at a cogeneration or alternative energy 
facility, or 

(III) the operation of a water treatment works facility, and 

(ii) which purports to be a service contract, 

shall be treated as a service contract. 

(B) Qualified solid waste disposal facility 

For purposes of subparagraph (A), the term “qualified solid waste 
disposal facility” means any facility if such facility provides solid 
waste disposal services for residents of part or all of 1 or more 
governmental units and substantially all of the solid waste processed 
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at such facility is collected from the general public. 

(C) Cogeneration facility 

For purposes of subparagraph (A), the term “cogeneration facility” 
means a facility which uses the same energy source for the 
sequential generation of electrical or mechanical power in 
combination with steam, heat, or other forms of useful energy. 

(D) Alternative energy facility 

For purposes of subparagraph (A), the term “alternative energy 
facility” means a facility for producing electrical or thermal energy if 
the primary energy source for the facility is not oil, natural gas, coal, 
or nuclear power. 

(E) Water treatment works facility 

For purposes of subparagraph (A), the term “water treatment works 
facility” means any treatment works within the meaning of section 
212(2) of the Federal Water Pollution Control Act. 

(4) Paragraph (3) not to apply in certain cases 

(A) In general 

Paragraph (3) shall not apply to any qualified solid waste disposal 
facility, cogeneration facility, alternative energy facility, or water 
treatment works facility used under a contract or arrangement if— 

(i) the service recipient (or a related entity) operates such facility, 

(ii) the service recipient (or a related entity) bears any significant 
financial burden if there is nonperformance under the contract or 
arrangement (other than for reasons beyond the control of the 
service provider), 

(iii) the service recipient (or a related entity) receives any 
significant financial benefit if the operating costs of such facility 
are less than the standards of performance or operation under the 
contract or arrangement, or 

(iv) the service recipient (or a related entity) has an option to 
purchase, or may be required to purchase, all or a part of such 
facility at a fixed and determinable price (other than for fair 
market value). 

For purposes of this paragraph, the term “related entity” has the 
same meaning as when used in section 168 (h). 

(B) Special rules for application of subparagraph (A) with 
respect to certain rights and allocations under the contract 

For purposes of subparagraph (A), there shall not be taken into 
account— 

(i) any right of a service recipient to inspect any facility, to 
exercise any sovereign power the service recipient may possess, 
or to act in the event of a breach of contract by the service 
provider, or 

(ii) any allocation of any financial burden or benefits in the event 
of any change in any law. 

(C) Special rules for application of subparagraph (A) in the 
case of certain events 
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(i) Temporary shut-downs, etc. For purposes of clause (ii) of 
subparagraph (A), there shall not be taken into account any 
temporary shut-down of the facility for repairs, maintenance, or 
capital improvements, or any financial burden caused by the 
bankruptcy or similar financial difficulty of the service provider. 

(ii) Reduced costs For purposes of clause (iii) of subparagraph 
(A), there shall not be taken into account any significant financial 
benefit merely because payments by the service recipient under 
the contract or arrangement are decreased by reason of increased 
production or efficiency or the recovery of energy or other 
products. 

(5) Exception for certain low-income housing 

This subsection shall not apply to any property described in clause (i), 
(ii), (iii), or (iv) of section 1250 (a)(1)(B) (relating to low-income 
housing) if— 

(A) such property is operated by or for an organization described in 
paragraph (3) or (4) of section 501 (c), and 

(B) at least 80 percent of the units in such property are leased to low-
income tenants (within the meaning of section 167 (k)(3)(B)) (as in 
effect on the day before the date of the enactment of the Revenue 
Reconcilation [3] Act of 1990). 

(6) Regulations 

The Secretary may prescribe such regulations as may be necessary or 
appropriate to carry out the provisions of this subsection. 

(f) Use of related persons or pass-thru entities 

The Secretary shall prescribe such regulations as may be necessary or 
appropriate to prevent the avoidance of those provisions of this title which 
deal with— 

(1) the linking of borrowing to investment, or 

(2) diminishing risks, 

through the use of related persons, pass-thru entities, or other 
intermediaries. 

(g) Clarification of fair market value in the case of nonrecourse 
indebtedness 

For purposes of subtitle A, in determining the amount of gain or loss (or 
deemed gain or loss) with respect to any property, the fair market value of 
such property shall be treated as being not less than the amount of any 
nonrecourse indebtedness to which such property is subject. 

(h) Motor vehicle operating leases 

(1) In general 

For purposes of this title, in the case of a qualified motor vehicle 
operating agreement which contains a terminal rental adjustment clause
— 

(A) such agreement shall be treated as a lease if (but for such 
terminal rental adjustment clause) such agreement would be treated 
as a lease under this title, and 

(B) the lessee shall not be treated as the owner of the property 
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subject to an agreement during any period such agreement is in 
effect. 

(2) Qualified motor vehicle operating agreement defined 

For purposes of this subsection— 

(A) In general 

The term “qualified motor vehicle operating agreement” means any 
agreement with respect to a motor vehicle (including a trailer) which 
meets the requirements of subparagraphs (B), (C), and (D) of this 
paragraph. 

(B) Minimum liability of lessor 

An agreement meets the requirements of this subparagraph if under 
such agreement the sum of— 

(i) the amount the lessor is personally liable to repay, and 

(ii) the net fair market value of the lessor’s interest in any 
property pledged as security for property subject to the 
agreement, 

equals or exceeds all amounts borrowed to finance the acquisition of 
property subject to the agreement. There shall not be taken into 
account under clause (ii) any property pledged which is property 
subject to the agreement or property directly or indirectly financed by 
indebtedness secured by property subject to the agreement. 

(C) Certification by lessee; notice of tax ownership 

An agreement meets the requirements of this subparagraph if such 
agreement contains a separate written statement separately signed 
by the lessee— 

(i) under which the lessee certifies, under penalty of perjury, that 
it intends that more than 50 percent of the use of the property 
subject to such agreement is to be in a trade or business of the 
lessee, and 

(ii) which clearly and legibly states that the lessee has been 
advised that it will not be treated as the owner of the property 
subject to the agreement for Federal income tax purposes. 

(D) Lessor must have no knowledge that certification is false 

An agreement meets the requirements of this subparagraph if the 
lessor does not know that the certification described in subparagraph 
(C)(i) is false. 

(3) Terminal rental adjustment clause defined 

(A) In general 

For purposes of this subsection, the term “terminal rental adjustment 
clause” means a provision of an agreement which permits or requires 
the rental price to be adjusted upward or downward by reference to 
the amount realized by the lessor under the agreement upon sale or 
other disposition of such property. 

(B) Special rule for lessee dealers 

The term “terminal rental adjustment clause” also includes a 
provision of an agreement which requires a lessee who is a dealer in 
motor vehicles to purchase the motor vehicle for a predetermined 
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price and then resell such vehicle where such provision achieves 
substantially the same results as a provision described in 
subparagraph (A). 

(i) Taxable mortgage pools 

(1) Treated as separate corporations 

A taxable mortgage pool shall be treated as a separate corporation 
which may not be treated as an includible corporation with any other 
corporation for purposes of section 1501. 

(2) Taxable mortgage pool defined 

For purposes of this title— 

(A) In general 

Except as otherwise provided in this paragraph, a taxable mortgage 
pool is any entity (other than a REMIC) if— 

(i) substantially all of the assets of such entity consists of debt 
obligations (or interests therein) and more than 50 percent of such 
debt obligations (or interests) consists of real estate mortgages 
(or interests therein), 

(ii) such entity is the obligor under debt obligations with 2 or 
more maturities, and 

(iii) under the terms of the debt obligations referred to in clause 
(ii) (or underlying arrangement), payments on such debt 
obligations bear a relationship to payments on the debt obligations 
(or interests) referred to in clause (i). 

(B) Portion of entities treated as pools 

Any portion of an entity which meets the definition of subparagraph 
(A) shall be treated as a taxable mortgage pool. 

(C) Exception for domestic building and loan 

Nothing in this subsection shall be construed to treat any domestic 
building and loan association (or portion thereof) as a taxable 
mortgage pool. 

(D) Treatment of certain equity interests 

To the extent provided in regulations, equity interest of varying 
classes which correspond to maturity classes of debt shall be treated 
as debt for purposes of this subsection. 

(3) Treatment of certain REIT’s 

If— 

(A) a real estate investment trust is a taxable mortgage pool, or 

(B) a qualified REIT subsidiary (as defined in section 856(i)(2)) of a 
real estate investment trust is a taxable mortgage pool, 

under regulations prescribed by the Secretary, adjustments similar to the 
adjustments provided in section 860E (d) shall apply to the shareholders 
of such real estate investment trust. 

(j) Tax treatment of Federal Thrift Savings Fund 
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(1) In general 

For purposes of this title— 

(A) the Thrift Savings Fund shall be treated as a trust described in 
section 401 (a) which is exempt from taxation under section 501 (a); 

(B) any contribution to, or distribution from, the Thrift Savings Fund 
shall be treated in the same manner as contributions to or 
distributions from such a trust; and 

(C) subject to section 401 (k)(4)(B) and any dollar limitation on the 
application of section 402 (e)(3), contributions to the Thrift Savings 
Fund shall not be treated as distributed or made available to an 
employee or Member nor as a contribution made to the Fund by an 
employee or Member merely because the employee or Member has, 
under the provisions of subchapter III of chapter 84 of title 5, United 
States Code, and section 8351 of such title 5, an election whether the 
contribution will be made to the Thrift Savings Fund or received by 
the employee or Member in cash. 

(2) Nondiscrimination requirements 

Notwithstanding any other provision of law, the Thrift Savings Fund is 
not subject to the nondiscrimination requirements applicable to 
arrangements described in section 401 (k) or to matching contributions 
(as described in section 401 (m)), so long as it meets the requirements 
of this section. 

(3) Coordination with Social Security Act 

Paragraph (1) shall not be construed to provide that any amount of the 
employee’s or Member’s basic pay which is contributed to the Thrift 
Savings Fund shall not be included in the term “wages” for the purposes 
of section 209 of the Social Security Act or section 3121 (a) of this title. 

(4) Definitions 

For purposes of this subsection, the terms “Member”, “employee”, and 
“Thrift Savings Fund” shall have the same respective meanings as when 
used in subchapter III of chapter 84 of title 5, United States Code. 

(5) Coordination with other provisions of law 

No provision of law not contained in this title shall apply for purposes of 
determining the treatment under this title of the Thrift Savings Fund or 
any contribution to, or distribution from, such Fund. 

(k) Treatment of certain amounts paid to charity 

In the case of any payment which, except for section 501(b) of the Ethics in 
Government Act of 1978, might be made to any officer or employee of the 
Federal Government but which is made instead on behalf of such officer or 
employee to an organization described in section 170 (c)— 

(1) such payment shall not be treated as received by such officer or 
employee for all purposes of this title and for all purposes of any tax law 
of a State or political subdivision thereof, and 

(2) no deduction shall be allowed under any provision of this title (or of 
any tax law of a State or political subdivision thereof) to such officer or 
employee by reason of having such payment made to such organization. 

For purposes of this subsection, a Senator, a Representative in, or a Delegate 
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or Resident Commissioner to, the Congress shall be treated as an officer or 
employee of the Federal Government. 

(l) Regulations relating to conduit arrangements 

The Secretary may prescribe regulations recharacterizing any multiple-party 
financing transaction as a transaction directly among any 2 or more of such 
parties where the Secretary determines that such recharacterization is 
appropriate to prevent avoidance of any tax imposed by this title. 

(m) Designation of contract markets 

Any designation by the Commodity Futures Trading Commission of a 
contract market which could not have been made under the law in effect on 
the day before the date of the enactment of the Commodity Futures 
Modernization Act of 2000 shall apply for purposes of this title except to the 
extent provided in regulations prescribed by the Secretary. 

(n) Special rules for determining when an individual is no longer a 
United States citizen or long-term resident 

An individual who would (but for this subsection) cease to be treated as a 
citizen or resident of the United States shall continue to be treated as a 
citizen or resident of the United States, as the case may be, until such 
individual— 

(1) gives notice of an expatriating act or termination of residency (with 
the requisite intent to relinquish citizenship or terminate residency) to the 
Secretary of State or the Secretary of Homeland Security, and 

(2) provides a statement in accordance with section 6039G. 

(o) Cross references 

(1) Other definitions 

For other definitions, see the following sections of Title 1 of the 
United States Code: 

(1) Singular as including plural, section 1. 

(2) Plural as including singular, section 1. 

(3) Masculine as including feminine, section 1. 

(4) Officer, section 1. 

(5) Oath as including affirmation, section 1. 

(6) County as including parish, section 2. 

(7) Vessel as including all means of water transportation, section 3. 

(8) Vehicle as including all means of land transportation, section 4. 

(9) Company or association as including successors and assigns, section 
5. 

(2) Effect of cross references 

For effect of cross references in this title, see section 7806 (a). 

 
[1] See References in Text note below.  
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[2] See References in Text note below.  
 
[3] So in original. Probably should be “Reconciliation”.  
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TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701. Next

Sec. 7701. - Definitions  

(a)  

When used in this title, where not otherwise distinctly 
expressed or manifestly incompatible with the intent thereof 
-  

(1) Person  

The term ''person'' shall be construed to mean and 
include an individual, a trust, estate, partnership, 
association, company or corporation.  

(2) Partnership and partner  

The term ''partnership'' includes a syndicate, group, 
pool, joint venture, or other unincorporated organization, 
through or by means of which any business, financial 
operation, or venture is carried on, and which is not, 
within the meaning of this title, a trust or estate or a 
corporation; and the term ''partner'' includes a member in 
such a syndicate, group, pool, joint venture, or 
organization.  

(3) Corporation  

The term ''corporation'' includes associations, joint-
stock companies, and insurance companies.  

(4) Domestic  

The term ''domestic'' when applied to a corporation or 
partnership means created or organized in the United 
States or under the law of the United States or of any 
State unless, in the case of a partnership, the Secretary 
provides otherwise by regulations.  

(5) Foreign  

The term ''foreign'' when applied to a corporation or 
partnership means a corporation or partnership which is 
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not domestic.  

(6) Fiduciary  

The term ''fiduciary'' means a guardian, trustee, 
executor, administrator, receiver, conservator, or any 
person acting in any fiduciary capacity for any person.  

(7) Stock  

The term ''stock'' includes shares in an association, 
joint-stock company, or insurance company.  

(8) Shareholder  

The term ''shareholder'' includes a member in an 
association, joint-stock company, or insurance company.  

(9) United States  

The term ''United States'' when used in a 
geographical sense includes only the States and the 
District of Columbia.  

(10) State  

The term ''State'' shall be construed to include the 
District of Columbia, where such construction is necessary 
to carry out provisions of this title.  

(11) Secretary of the Treasury and Secretary  

(A) Secretary of the Treasury   

The term ''Secretary of the Treasury'' means the 
Secretary of the Treasury, personally, and shall not 
include any delegate of his.  

(B) Secretary  

The term ''Secretary'' means the Secretary of the 
Treasury or his delegate.  

(12) Delegate  

(A) In general  

The term ''or his delegate'' -  

(i)  

when used with reference to the Secretary of the 
Treasury, means any officer, employee, or agency 
of the Treasury Department duly authorized by the 
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Secretary of the Treasury directly, or indirectly by 
one or more redelegations of authority, to perform 
the function mentioned or described in the context; 
and  

(ii)  

when used with reference to any other official of 
the United States, shall be similarly construed.  

(B) Performance of certain functions in Guam or 
American Samoa  

The term ''delegate,'' in relation to the 
performance of functions in Guam or American Samoa 
with respect to the taxes imposed by chapters 1, 2, 
and 21, also includes any officer or employee of any 
other department or agency of the United States, or of 
any possession thereof, duly authorized by the 
Secretary (directly, or indirectly by one or more 
redelegations of authority) to perform such functions.  

(13) Commissioner  

The term ''Commissioner'' means the Commissioner 
of Internal Revenue.  

(14) Taxpayer  

The term ''taxpayer'' means any person subject to 
any internal revenue tax.  

(15) Military or naval forces and armed forces of the United 
States  

The term ''military or naval forces of the United 
States'' and the term ''Armed Forces of the United States'' 
each includes all regular and reserve components of the 
uniformed services which are subject to the jurisdiction of 
the Secretary of Defense, the Secretary of the Army, the 
Secretary of the Navy, or the Secretary of the Air Force, 
and each term also includes the Coast Guard. The 
members of such forces include commissioned officers 
and personnel below the grade of commissioned officers 
in such forces.  

(16) Withholding agent  

The term ''withholding agent'' means any person 
required to deduct and withhold any tax under the 
provisions of section 1441, 1442, 1443, or 1461.  

(17) Husband and wife   
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As used in sections 152(b)(4), 682, and 2516, if the 
husband and wife therein referred to are divorced, 
wherever appropriate to the meaning of such sections, 
the term ''wife'' shall be read ''former wife'' and the term 
''husband'' shall be read ''former husband''; and, if the 
payments described in such sections are made by or on 
behalf of the wife or former wife to the husband or former 
husband instead of vice versa, wherever appropriate to 
the meaning of such sections, the term ''husband'' shall 
be read ''wife'' and the term ''wife'' shall be read 
''husband.''  

(18) International organization  

The term ''international organization'' means a public 
international organization entitled to enjoy privileges, 
exemptions, and immunities as an international 
organization under the International Organizations 
Immunities Act (22 U.S.C. 288-288f).  

(19) Domestic building and loan association  

The term ''domestic building and loan association'' 
means a domestic building and loan association, a 
domestic savings and loan association, and a Federal 
savings and loan association -  

(A)  

which either 

(i)  

is an insured institution within the meaning of 
section 401(a) [1]  of the National Housing Act (12 
U.S.C., sec. 1724(a)), or 

(ii)  

is subject by law to supervision and examination by 
State or Federal authority having supervision over 
such associations;  

(B)  

the business of which consists principally of 
acquiring the savings of the public and investing in 
loans; and  

(C)  

at least 60 percent of the amount of the total 
assets of which (at the close of the taxable year) 
consists of -  
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(i)  

cash,  

(ii)  

obligations of the United States or of a State or 
political subdivision thereof, and stock or 
obligations of a corporation which is an 
instrumentality of the United States or of a State or 
political subdivision thereof, but not including 
obligations the interest on which is excludable from 
gross income under section 103,  

(iii)  

certificates of deposit in, or obligations of, a 
corporation organized under a State law which 
specifically authorizes such corporation to insure 
the deposits or share accounts of member 
associations,  

(iv)  

loans secured by a deposit or share of a member,  

(v)  

loans (including redeemable ground rents, as 
defined in section 1055) secured by an interest in 
real property which is (or, from the proceeds of the 
loan, will become) residential real property or real 
property used primarily for church purposes, loans 
made for the improvement of residential real 
property or real property used primarily for church 
purposes, provided that for purposes of this clause, 
residential real property shall include single or 
multifamily dwellings, facilities in residential 
developments dedicated to public use or property 
used on a nonprofit basis for residents, and mobile 
homes not used on a transient basis,  

(vi)  

loans secured by an interest in real property 
located within an urban renewal area to be 
developed for predominantly residential use under 
an urban renewal plan approved by the Secretary 
of Housing and Urban Development under part A or 
part B of title I of the Housing Act of 1949, as 
amended, or located within any area covered by a 
program eligible for assistance under section 103 
of the Demonstration Cities and Metropolitan 
Development Act of 1966, as amended, and loans 
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made for the improvement of any such real 
property,  

(vii)  

loans secured by an interest in educational, health, 
or welfare institutions or facilities, including 
structures designed or used primarily for residential 
purposes for students, residents, and persons 
under care, employees, or members of the staff of 
such institutions or facilities,  

(viii)  

property acquired through the liquidation of 
defaulted loans described in clause (v), (vi), or 
(vii),  

(ix)  

loans made for the payment of expenses of college 
or university education or vocational training, in 
accordance with such regulations as may be 
prescribed by the Secretary,  

(x)  

property used by the association in the conduct of 
the business described in subparagraph (B), and  

(xi)  

any regular or residual interest in a REMIC, and 
any regular interest in a FASIT, but only in the 
proportion which the assets of such REMIC or 
FASIT consist of property described in any of the 
preceding clauses of this subparagraph; except 
that if 95 percent or more of the assets of such 
REMIC or FASIT are assets described in clauses (i) 
through (x), the entire interest in the REMIC or 
FASIT shall qualify.  

At the election of the taxpayer, the percentage 
specified in this subparagraph shall be applied on the 
basis of the average assets outstanding during the 
taxable year, in lieu of the close of the taxable year, 
computed under regulations prescribed by the 
Secretary. For purposes of clause (v), if a multifamily 
structure securing a loan is used in part for 
nonresidential purposes, the entire loan is deemed a 
residential real property loan if the planned residential 
use exceeds 80 percent of the property's planned use 
(determined as of the time the loan is made). For 
purposes of clause (v), loans made to finance the 
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acquisition or development of land shall be 
deemed to be loans secured by an interest in 
residential real property if, under regulations 
prescribed by the Secretary, there is reasonable 
assurance that the property will become residential 
real property within a period of 3 years from the date 
of acquisition of such land; but this sentence shall not 
apply for any taxable year unless, within such 3-year 
period, such land becomes residential real property. 
For purposes of determining whether any interest in a 
REMIC qualifies under clause (xi), any regular interest 
in another REMIC held by such REMIC shall be treated 
as a loan described in a preceding clause under 
principles similar to the principles of clause (xi); 
except that, if such REMIC's are part of a tiered 
structure, they shall be treated as 1 REMIC for 
purposes of clause (xi).  

(20) Employee  

For the purpose of applying the provisions of section 
79 with respect to group-term life insurance purchased 
for employees, for the purpose of applying the provisions 
of sections 104, 105, and 106 with respect to accident 
and health insurance or accident and health plans, and 
for the purpose of applying the provisions of subtitle A 
with respect to contributions to or under a stock bonus, 
pension, profit-sharing, or annuity plan, and with respect 
to distributions under such a plan, or by a trust forming 
part of such a plan, and for purposes of applying section 
125 with respect to cafeteria plans, the term ''employee'' 
shall include a full-time life insurance salesman who is 
considered an employee for the purpose of chapter 21, or 
in the case of services performed before January 1, 1951, 
who would be considered an employee if his services 
were performed during 1951.  

(21) Levy  

The term ''levy'' includes the power of distraint and 
seizure by any means.  

(22) Attorney General  

The term ''Attorney General'' means the Attorney 
General of the United States.  

(23) Taxable year  

The term ''taxable year'' means the calendar year, or 
the fiscal year ending during such calendar year, upon the 
basis of which the taxable income is computed under 
subtitle A. ''Taxable year'' means, in the case of a return 
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made for a fractional part of a year under the 
provisions of subtitle A or under regulations prescribed by 
the Secretary, the period for which such return is made.  

(24) Fiscal year  

The term ''fiscal year'' means an accounting period of 
12 months ending on the last day of any month other 
than December.  

(25) Paid or incurred, paid or accrued  

The terms ''paid or incurred'' and ''paid or accrued'' 
shall be construed according to the method of accounting 
upon the basis of which the taxable income is computed 
under subtitle A.  

(26) Trade or business  

The term ''trade or business'' includes the 
performance of the functions of a public office.  

(27) Tax Court  

The term ''Tax Court'' means the United States Tax 
Court.  

(28) Other terms  

Any term used in this subtitle with respect to the 
application of, or in connection with, the provisions of any 
other subtitle of this title shall have the same meaning as 
in such provisions.  

(29) Internal Revenue Code  

The term ''Internal Revenue Code of 1986'' means 
this title, and the term ''Internal Revenue Code of 1939'' 
means the Internal Revenue Code enacted February 10, 
1939, as amended.  

(30) United States person  

The term ''United States person'' means -  

(A)  

a citizen or resident of the United States,  

(B)  

a domestic partnership,  

(C)  
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a domestic corporation,  

(D)  

any estate (other than a foreign estate, within the 
meaning of paragraph (31)), and  

(E)  

any trust if -  

(i)  

a court within the United States is able to exercise 
primary supervision over the administration of the 
trust, and  

(ii)  

one or more United States persons have the 
authority to control all substantial decisions of the 
trust.  

(31) Foreign estate or trust  

(A) Foreign estate  

The term ''foreign estate'' means an estate the 
income of which, from sources without the United 
States which is not effectively connected with the 
conduct of a trade or business within the United 
States, is not includible in gross income under subtitle 
A.  

(B) Foreign trust  

The term ''foreign trust'' means any trust other 
than a trust described in subparagraph (E) of 
paragraph (30).  

(32) Cooperative bank  

The term ''cooperative bank'' means an institution 
without capital stock organized and operated for mutual 
purposes and without profit, which -  

(A)  

either -  

(i)  

is an insured institution within the meaning of 
section 401(a) [2]  of the National Housing Act (12 
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U.S.C., sec. 1724(a)), or  

(ii)  

is subject by law to supervision and examination by 
State or Federal authority having supervision over 
such institutions, and  

(B)  

meets the requirements of subparagraphs (B) and 
(C) of paragraph (19) of this subsection (relating to 
definition of domestic building and loan association).  

In determining whether an institution meets the 
requirements referred to in subparagraph (B) of this 
paragraph, any reference to an association or to a 
domestic building and loan association contained in 
paragraph (19) shall be deemed to be a reference to such 
institution.  

(33) Regulated public utility  

The term ''regulated public utility'' means -  

(A)  

A corporation engaged in the furnishing or sale of 
-  

(i)  

electric energy, gas, water, or sewerage disposal 
services, or  

(ii)  

transportation (not included in subparagraph (C)) 
on an intrastate, suburban, municipal, or 
interurban electric railroad, on an intrastate, 
municipal, or suburban trackless trolley system, or 
on a municipal or suburban bus system, or  

(iii)  

transportation (not included in clause (ii)) by motor 
vehicle - if the rates for such furnishing or sale, as 
the case may be, have been established or 
approved by a State or political subdivision thereof, 
by an agency or instrumentality of the United 
States, by a public service or public utility 
commission or other similar body of the District of 
Columbia or of any State or political subdivision 
thereof, or by a foreign country or an agency or 
instrumentality or political subdivision thereof.  
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(B)  

A corporation engaged as a common carrier in the 
furnishing or sale of transportation of gas by pipe line, 
if subject to the jurisdiction of the Federal Energy 
Regulatory Commission.  

(C)  

A corporation engaged as a common carrier 

(i)  

in the furnishing or sale of transportation by 
railroad, if subject to the jurisdiction of the Surface 
Transportation Board, or 

(ii)  

in the furnishing or sale of transportation of oil or 
other petroleum products (including shale oil) by 
pipe line, if subject to the jurisdiction of the Federal 
Energy Regulatory Commission or if the rates for 
such furnishing or sale are subject to the 
jurisdiction of a public service or public utility 
commission or other similar body of the District of 
Columbia or of any State.  

(D)  

A corporation engaged in the furnishing or sale of 
telephone or telegraph service, if the rates for such 
furnishing or sale meet the requirements of 
subparagraph (A).  

(E)  

A corporation engaged in the furnishing or sale of 
transportation as a common carrier by air, subject to 
the jurisdiction of the Secretary of Transportation.  

(F)  

A corporation engaged in the furnishing or sale of 
transportation by a water carrier subject to jurisdiction 
under subchapter II of chapter 135 of title 49.  

(G)  

A rail carrier subject to part A of subtitle IV of title 
49, if 

(i)  

substantially all of its railroad properties have been 
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leased to another such railroad corporation or 
corporations by an agreement or agreements 
entered into before January 1, 1954,  

(ii)  

each lease is for a term of more than 20 years, and 

(iii)  

at least 80 percent or more of its gross income 
(computed without regard to dividends and capital 
gains and losses) for the taxable year is derived 
from such leases and from sources described in 
subparagraphs (A) through (F), inclusive. For 
purposes of the preceding sentence, an agreement 
for lease of railroad properties entered into before 
January 1, 1954, shall be considered to be a lease 
including such term as the total number of years of 
such agreement may, unless sooner terminated, be 
renewed or continued under the terms of the 
agreement, and any such renewal or continuance 
under such agreement shall be considered part of 
the lease entered into before January 1, 1954.  

(H)  

A common parent corporation which is a common 
carrier by railroad subject to part A of subtitle IV of 
title 49 if at least 80 percent of its gross income 
(computed without regard to capital gains or losses) is 
derived directly or indirectly from sources described in 
subparagraphs (A) through (F), inclusive. For 
purposes of the preceding sentence, dividends and 
interest, and income from leases described in 
subparagraph (G), received from a regulated public 
utility shall be considered as derived from sources 
described in subparagraphs (A) through (F), inclusive, 
if the regulated public utility is a member of an 
affiliated group (as defined in section 1504) which 
includes the common parent corporation.  

The term ''regulated public utility'' does not (except 
as provided in subparagraphs (G) and (H)) include a 
corporation described in subparagraphs (A) through (F), 
inclusive, unless 80 percent or more of its gross income 
(computed without regard to dividends and capital gains 
and losses) for the taxable year is derived from sources 
described in subparagraphs (A) through (F), inclusive. If 
the taxpayer establishes to the satisfaction of the 
Secretary that 

(i)  
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its revenue from regulated rates described in 
subparagraph (A) or (D) and its revenue derived 
from unregulated rates are derived from the 
operation of a single interconnected and 
coordinated system or from the operation of more 
than one such system, and 

(ii)  

the unregulated rates have been and are 
substantially as favorable to users and consumers 
as are the regulated rates, then such revenue from 
such unregulated rates shall be considered, for 
purposes of the preceding sentence, as income 
derived from sources described in subparagraph 
(A) or (D).  

(34)  

Repealed. Pub. L. 98-369, div. A, title IV, Sec. 4112
(b)(11), July 18, 1984, 98 Stat. 792)  

(35) Enrolled actuary  

The term ''enrolled actuary'' means a person who is 
enrolled by the Joint Board for the Enrollment of Actuaries 
established under subtitle C of the title III of the 
Employee Retirement Income Security Act of 1974.  

(36) Income tax return preparer  

(A) In general  

The term ''income tax return preparer'' means any 
person who prepares for compensation, or who 
employs one or more persons to prepare for 
compensation, any return of tax imposed by subtitle A 
or any claim for refund of tax imposed by subtitle A. 
For purposes of the preceding sentence, the 
preparation of a substantial portion of a return or 
claim for refund shall be treated as if it were the 
preparation of such return or claim for refund.  

(B) Exceptions  

A person shall not be an ''income tax return 
preparer'' merely because such person -  

(i)  

furnishes typing, reproducing, or other mechanical 
assistance,  
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(ii)  

prepares a return or claim for refund of the 
employer (or of an officer or employee of the 
employer) by whom he is regularly and 
continuously employed,  

(iii)  

prepares as a fiduciary a return or claim for refund 
for any person, or  

(iv)  

prepares a claim for refund for a taxpayer in 
response to any notice of deficiency issued to such 
taxpayer or in response to any waiver of restriction 
after the commencement of an audit of such 
taxpayer or another taxpayer if a determination in 
such audit of such other taxpayer directly or 
indirectly affects the tax liability of such taxpayer.  

(37) Individual retirement plan  

The term ''individual retirement plan'' means -  

(A)  

an individual retirement account described in 
section 408(a), and  

(B)  

an individual retirement annuity described in 
section 408(b).  

(38) Joint return  

The term ''joint return'' means a single return made 
jointly under section 6013 by a husband and wife.  

(39) Persons residing outside United States  

If any citizen or resident of the United States does 
not reside in (and is not found in) any United States 
judicial district, such citizen or resident shall be treated as 
residing in the District of Columbia for purposes of any 
provision of this title relating to -  

(A)  

jurisdiction of courts, or  

(B)  
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enforcement of summons.  

(40) Indian tribal government  

(A) In general  

The term ''Indian tribal government'' means the 
governing body of any tribe, band, community, village, 
or group of Indians, or (if applicable) Alaska Natives, 
which is determined by the Secretary, after 
consultation with the Secretary of the Interior, to 
exercise governmental functions.  

(B) Special rule for Alaska Natives   

No determination under subparagraph (A) with 
respect to Alaska Natives shall grant or defer any 
status or powers other than those enumerated in 
section 7871. Nothing in the Indian Tribal 
Governmental Tax Status Act of 1982, or in the 
amendments made thereby, shall validate or 
invalidate any claim by Alaska Natives of sovereign 
authority over lands or people.  

(41) TIN  

The term ''TIN'' means the identifying number 
assigned to a person under section 6109.  

(42) Substituted basis property  

The term ''substituted basis property'' means 
property which is -  

(A)  

transferred basis property, or  

(B)  

exchanged basis property.  

(43) Transferred basis property  

The term ''transferred basis property'' means 
property having a basis determined under any provision 
of subtitle A (or under any corresponding provision of 
prior income tax law) providing that the basis shall be 
determined in whole or in part by reference to the basis 
in the hands of the donor, grantor, or other transferor.  

(44) Exchanged basis property  

The term ''exchanged basis property'' means property 
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having a basis determined under any provision of 
subtitle A (or under any corresponding provision of prior 
income tax law) providing that the basis shall be 
determined in whole or in part by reference to other 
property held at any time by the person for whom the 
basis is to be determined.  

(45) Nonrecognition transaction  

The term ''nonrecognition transaction'' means any 
disposition of property in a transaction in which gain or 
loss is not recognized in whole or in part for purposes of 
subtitle A.  

(46) Determination of whether there is a collective 
bargaining agreement  

In determining whether there is a collective 
bargaining agreement between employee representatives 
and 1 or more employers, the term ''employee 
representatives'' shall not include any organization more 
than one-half of the members of which are employees 
who are owners, officers, or executives of the employer. 
An agreement shall not be treated as a collective 
bargaining agreement unless it is a bona fide agreement 
between bona fide employee representatives and 1 or 
more employers.  

(b) Definition of resident alien and nonresident alien  

(1) In general  

For purposes of this title (other than subtitle B) -  

(A) Resident alien  

An alien individual shall be treated as a resident of 
the United States with respect to any calendar year if 
(and only if) such individual meets the requirements of 
clause (i), (ii), or (iii):  

(i) Lawfully admitted for permanent residence  

Such individual is a lawful permanent resident of 
the United States at any time during such calendar 
year.  

(ii) Substantial presence test  

Such individual meets the substantial presence test 
of paragraph (3).  

(iii) First year election  

Page 16 of 38TITLE 26 , Subtitle F , CHAPTER 79 , Sec. 7701.

3/16/2002http://www4.law.cornell.edu/uscode/26/7701.html



Such individual makes the election provided in 
paragraph (4).  

(B) Nonresident alien  

An individual is a nonresident alien if such 
individual is neither a citizen of the United States nor a 
resident of the United States (within the meaning of 
subparagraph (A)).  

(2) Special rules for first and last year of residency  

(A) First year of residency  

(i) In general  

If an alien individual is a resident of the United 
States under paragraph (1)(A) with respect to any 
calendar year, but was not a resident of the United 
States at any time during the preceding calendar 
year, such alien individual shall be treated as a 
resident of the United States only for the portion of 
such calendar year which begins on the residency 
starting date.  

(ii) Residency starting date for individuals lawfully 
admitted for permanent residence  

In the case of an individual who is a lawfully 
permanent resident of the United States at any 
time during the calendar year, but does not meet 
the substantial presence test of paragraph (3), the 
residency starting date shall be the first day in 
such calendar year on which he was present in the 
United States while a lawful permanent resident of 
the United States.  

(iii) Residency starting date for individuals meeting 
substantial presence test  

In the case of an individual who meets the 
substantial presence test of paragraph (3) with 
respect to any calendar year, the residency starting 
date shall be the first day during such calendar 
year on which the individual is present in the 
United States.  

(iv) Residency starting date for individuals making 
first year election  

In the case of an individual who makes the election 
provided by paragraph (4) with respect to any 
calendar year, the residency starting date shall be 
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the 1st day during such calendar year on which the 
individual is treated as a resident of the United 
States under that paragraph.  

(B) Last year of residency  

An alien individual shall not be treated as a 
resident of the United States during a portion of any 
calendar year if -  

(i)  

such portion is after the last day in such calendar 
year on which the individual was present in the 
United States (or, in the case of an individual 
described in paragraph (1)(A)(i), the last day on 
which he was so described),  

(ii)  

during such portion the individual has a closer 
connection to a foreign country than to the United 
States, and  

(iii)  

the individual is not a resident of the United States 
at any time during the next calendar year.  

(C) Certain nominal presence disregarded  

(i) In general  

For purposes of subparagraphs (A)(iii) and (B), an 
individual shall not be treated as present in the 
United States during any period for which the 
individual establishes that he has a closer 
connection to a foreign country than to the United 
States.  

(ii) Not more than 10 days disregarded  

Clause (i) shall not apply to more than 10 days on 
which the individual is present in the United States.  

(3) Substantial presence test  

(A) In general  

Except as otherwise provided in this paragraph, an 
individual meets the substantial presence test of this 
paragraph with respect to any calendar year 
(hereinafter in this subsection referred to as the 
''current year'') if -  
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(i)  

such individual was present in the United States on 
at least 31 days during the calendar year, and  

(ii)  

the sum of the number of days on which such 
individual was present in the United States during 
the current year and the 2 preceding calendar 
years (when multiplied by the applicable multiplier 
determined under the following table) equals or 
exceeds 183 days: The applicable In the case of 
days in: multiplier is: Current year 1 1st preceding 
year 1/3 2nd preceding year 1/6  

(B) Exception where individual is present in the United 
States during less than one-half of current year and 
closer connection to foreign country is established  

An individual shall not be treated as meeting the 
substantial presence test of this paragraph with 
respect to any current year if -  

(i)  

such individual is present in the United States on 
fewer than 183 days during the current year, and  

(ii)  

it is established that for the current year such 
individual has a tax home (as defined in section 
911(d)(3) without regard to the second sentence 
thereof) in a foreign country and has a closer 
connection to such foreign country than to the 
United States.  

(C) Subparagraph (B) not to apply in certain cases  

Subparagraph (B) shall not apply to any individual 
with respect to any current year if at any time during 
such year -  

(i)  

such individual had an application for adjustment of 
status pending, or  

(ii)  

such individual took other steps to apply for status 
as a lawful permanent resident of the United 
States.  
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(D) Exception for exempt individuals or for certain 
medical conditions  

An individual shall not be treated as being present 
in the United States on any day if -  

(i)  

such individual is an exempt individual for such 
day, or  

(ii)  

such individual was unable to leave the United 
States on such day because of a medical condition 
which arose while such individual was present in 
the United States.  

(4) First -year election  

(A)  

An alien individual shall be deemed to meet the 
requirements of this subparagraph if such individual -  

(i)  

is not a resident of the United States under clause 
(i) or (ii) of paragraph (1)(A) with respect to a 
calendar year (hereinafter referred to as the 
''election year''),  

(ii)  

was not a resident of the United States under 
paragraph (1)(A) with respect to the calendar year 
immediately preceding the election year,  

(iii)  

is a resident of the United States under clause (ii) 
of paragraph (1)(A) with respect to the calendar 
year immediately following the election year, and  

(iv)  

is both -  

(I)  

present in the United States for a period of at 
least 31 consecutive days in the election year, 
and  
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(II)  

present in the United States during the period 
beginning with the first day of such 31-day 
period and ending with the last day of the 
election year (hereinafter referred to as the 
''testing period'') for a number of days equal to 
or exceeding 75 percent of the number of days 
in the testing period (provided that an individual 
shall be treated for purposes of this subclause 
as present in the United States for a number of 
days during the testing period not exceeding 5 
days in the aggregate, notwithstanding his 
absence from the United States on such days).  

(B)  

An alien individual who meets the requirements of 
subparagraph (A) shall, if he so elects, be treated as a 
resident of the United States with respect to the 
election year.  

(C)  

An alien individual who makes the election 
provided by subparagraph (B) shall be treated as a 
resident of the United States for the portion of the 
election year which begins on the 1st day of the 
earliest testing period during such year with respect to 
which the individual meets the requirements of clause 
(iv) of subparagraph (A).  

(D)  

The rules of subparagraph (D)(i) of paragraph (3) 
shall apply for purposes of determining an individual's 
presence in the United States under this paragraph.  

(E)  

An election under subparagraph (B) shall be made 
on the individual's tax return for the election year, 
provided that such election may not be made before 
the individual has met the substantial presence test of 
paragraph (3) with respect to the calendar year 
immediately following the election year.  

(F)  

An election once made under subparagraph (B) 
remains in effect for the election year, unless revoked 
with the consent of the Secretary.  

(5) Exempt individual defined  
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For purposes of this subsection -  

(A) In general  

An individual is an exempt individual for any day 
if, for such day, such individual is -  

(i)  

a foreign government-related individual,  

(ii)  

a teacher or trainee,  

(iii)  

a student, or  

(iv)  

a professional athlete who is temporarily in the 
United States to compete in a charitable sports 
event described in section 274(l)(1)(B).  

(B) Foreign government-related individual  

The term ''foreign government-related individual'' 
means any individual temporarily present in the United 
States by reason of -  

(i)  

diplomatic status, or a visa which the Secretary 
(after consultation with the Secretary of State) 
determines represents full-time diplomatic or 
consular status for purposes of this subsection,  

(ii)  

being a full -time employee of an international 
organization, or  

(iii)  

being a member of the immediate family of an 
individual described in clause (i) or (ii).  

(C) Teacher or trainee  

The term ''teacher or trainee'' means any individual 
-  

(i)  
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who is temporarily present in the United States 
under subparagraph (J) or (Q) of section 101(15) 
of the Immigration and Nationality Act (other than 
as a student), and  

(ii)  

who substantially complies with the requirements 
for being so present.  

(D) Student  

The term ''student'' means any individual -  

(i)  

who is temporarily present in the United States -  

(I)  

under subparagraph (F) or (M) of section 101
(15) of the Immigration and Nationality Act, or  

(II)  

as a student under subparagraph (J) or (Q) of 
such section 101(15), and (ii) who substantially 
complies with the requirements for being so 
present.  

(E) Special rules for teachers, trainees, and students  

(i) Limitation on teachers and trainees  

An individual shall not be treated as an exempt 
individual by reason of clause (ii) of subparagraph 
(A) for the current year if, for any 2 calendar years 
during the preceding 6 calendar years, such person 
was an exempt person under clause (ii) or (iii) of 
subparagraph (A). In the case of an individual all of 
whose compensation is described in section 872(b)
(3), the preceding sentence shall be applied by 
substituting ''4 calendar years'' for ''2 calendar 
years''.  

(ii) Limitation on students  

For any calendar year after the 5th calendar year 
for which an individual was an exempt individual 
under clause (ii) or (iii) of subparagraph (A), such 
individual shall not be treated as an exempt 
individual by reason of clause (iii) of subparagraph 
(A), unless such individual establishes to the 
satisfaction of the Secretary that such individual 

Page 23 of 38TITLE 26 , Subtitle F , CHAPTER 79 , Sec. 7701.

3/16/2002http://www4.law.cornell.edu/uscode/26/7701.html



does not intend to permanently reside in the United 
States and that such individual meets the 
requirements of subparagraph (D)(ii).  

(6) Lawful permanent resident  

For purposes of this subsection, an individual is a 
lawful permanent resident of the United States at any 
time if -  

(A)  

such individual has the status of having been 
lawfully accorded the privilege of residing permanently 
in the United States as an immigrant in accordance 
with the immigration laws, and  

(B)  

such status has not been revoked (and has not 
been administratively or judicially determined to have 
been abandoned).  

(7) Presence in the United States  

For purposes of this subsection -  

(A) In general  

Except as provided in subparagraph (B), (C), or 
(D), an individual shall be treated as present in the 
United States on any day if such individual is 
physically present in the United States at any time 
during such day.  

(B) Commuters from Canada or Mexico  

If an individual regularly commutes to 
employment (or self-employment) in the United States 
from a place of residence in Canada or Mexico, such 
individual shall not be treated as present in the United 
States on any day during which he so commutes.  

(C) Transit between 2 foreign points  

If an individual, who is in transit between 2 points 
outside the United States, is physically present in the 
United States for less than 24 hours, such individual 
shall not be treated as present in the United States on 
any day during such transit.  

(D) Crew members temporarily present  

An individual who is temporarily present in the 
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United States on any day as a regular member of 
the crew of a foreign vessel engaged in transportation 
between the United States and a foreign country or a 
possession of the United States shall not be treated as 
present in the United States on such day unless such 
individual otherwise engages in any trade or business 
in the United States on such day.  

(8) Annual statements  

The Secretary may prescribe regulations under which 
an individual who (but for subparagraph (B) or (D) of 
paragraph (3)) would meet the substantial presence test 
of paragraph (3) is required to submit an annual 
statement setting forth the basis on which such individual 
claims the benefits of subparagraph (B) or (D) of 
paragraph (3), as the case may be.  

(9) Taxable year  

(A) In general  

For purposes of this title, an alien individual who 
has not established a taxable year for any prior period 
shall be treated as having a taxable year which is the 
calendar year.  

(B) Fiscal year taxpayer  

If -  

(i)  

an individual is treated under paragraph (1) as a 
resident of the United States for any calendar year, 
and  

(ii)  

after the application of subparagraph (A), such 
individual has a taxable year other than a calendar 
year,  

he shall be treated as a resident of the United 
States with respect to any portion of a taxable year 
which is within such calendar year.  

(10) Coordination with section 877  

If -  

(A)  
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an alien individual was treated as a resident of the 
United States during any period which includes at least 
3 consecutive calendar years (hereinafter referred to 
as the ''initial residency period''), and  

(B)  

such individual ceases to be treated as a resident 
of the United States but subsequently becomes a 
resident of the United States before the close of the 
3rd calendar year beginning after the close of the 
initial residency period,  

such individual shall be taxable for the period after 
the close of the initial residency period and before the day 
on which he subsequently became a resident of the 
United States in the manner provided in section 877(b). 
The preceding sentence shall apply only if the tax 
imposed pursuant to section 877(b) exceeds the tax 
which, without regard to this paragraph, is imposed 
pursuant to section 871.  

(11) Regulations  

The Secretary shall prescribe such regulations as may 
be necessary or appropriate to carry out the purposes of 
this subsection.  

(c) Includes and including  

The terms ''includes'' and ''including'' when used in a 
definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the 
term defined.  

(d) Commonwealth of Puerto Rico  

Where not otherwise distinctly expressed or manifestly 
incompatible with the intent thereof, references in this title 
to possessions of the United States shall be treated as also 
referring to the Commonwealth of Puerto Rico.  

(e) Treatment of certain contracts for providing services, etc.  

For purposes of chapter 1 -  

(1) In general  

A contract which purports to be a service contract 
shall be treated as a lease of property if such contract is 
properly treated as a lease of property, taking into 
account all relevant factors including whether or not -  
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(A)  

the service recipient is in physical possession of 
the property,  

(B)  

the service recipient controls the property,  

(C)  

the service recipient has a significant economic or 
possessory interest in the property,  

(D)  

the service provider does not bear any risk of 
substantially diminished receipts or substantially 
increased expenditures if there is nonperformance 
under the contract,  

(E)  

the service provider does not use the property 
concurrently to provide significant services to entities 
unrelated to the service recipient, and  

(F)  

the total contract price does not substantially 
exceed the rental value of the property for the 
contract period.  

(2) Other arrangements  

An arrangement (including a partnership or other 
pass-thru entity) which is not described in paragraph (1) 
shall be treated as a lease if such arrangement is properly 
treated as a lease, taking into account all relevant factors 
including factors similar to those set forth in paragraph 
(1).  

(3) Special rules for contracts or arrangements involving 
solid waste disposal, energy, and clean water facilities  

(A) In general  

Notwithstanding paragraphs (1) and (2), and 
except as provided in paragraph (4), any contract or 
arrangement between a service provider and a service 
recipient -  

(i)  

with respect to -  
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(I)  

the operation of a qualified solid waste disposal 
facility,  

(II)  

the sale to the service recipient of electrical or 
thermal energy produced at a cogeneration or 
alternative energy facility, or  

(III)  

the operation of a water treatment works 
facility, and  

(ii)  

which purports to be a service contract,  

shall be treated as a service contract.  

(B) Qualified solid waste disposal facility  

For purposes of subparagraph (A), the term 
''qualified solid waste disposal facility'' means any 
facility if such facility provides solid waste disposal 
services for residents of part or all of 1 or more 
governmental units and substantially all of the solid 
waste processed at such facility is collected from the 
general public.  

(C) Cogeneration facility  

For purposes of subparagraph (A), the term 
''cogeneration facility'' means a facility which uses the 
same energy source for the sequential generation of 
electrical or mechanical power in combination with 
steam, heat, or other forms of useful energy.  

(D) Alternative energy facility  

For purposes of subparagraph (A), the term 
''alternative energy facility'' means a facility for 
producing electrical or thermal energy if the primary 
energy source for the facility is not oil, natural gas, 
coal, or nuclear power.  

(E) Water treatment works facility  

For purposes of subparagraph (A), the term 
''water treatment works facility'' means any treatment 
works within the meaning of section 212(2) of the 
Federal Water Pollution Control Act.  
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(4) Paragraph (3) not to apply in certain cases  

(A) In general  

Paragraph (3) shall not apply to any qualified solid 
waste disposal facility, cogeneration facility, 
alternative energy facility, or water treatment works 
facility used under a contract or arrangement if -  

(i)  

the service recipient (or a related entity) operates 
such facility,  

(ii)  

the service recipient (or a related entity) bears any 
significant financial burden if there is 
nonperformance under the contract or arrangement 
(other than for reasons beyond the control of the 
service provider),  

(iii)  

the service recipient (or a related entity) receives 
any significant financial benefit if the operating 
costs of such facility are less than the standards of 
performance or operation under the contract or 
arrangement, or  

(iv)  

the service recipient (or a related entity) has an 
option to purchase, or may be required to 
purchase, all or a part of such facility at a fixed and 
determinable price (other than for fair market 
value).  

For purposes of this paragraph, the term ''related 
entity'' has the same meaning as when used in section 
168(h).  

(B) Special rules for application of subparagraph (A) with 
respect to certain rights and allocations under the 
contract  

For purposes of subparagraph (A), there shall not 
be taken into account -  

(i)  

any right of a service recipient to inspect any 
facility, to exercise any sovereign power the service 
recipient may possess, or to act in the event of a 
breach of contract by the service provider, or  
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(ii)  

any allocation of any financial burden or benefits in 
the event of any change in any law.  

(C) Special rules for application of subparagraph (A) in 
the case of certain events  

(i) Temporary shut-downs, etc.  

For purposes of clause (ii) of subparagraph (A), 
there shall not be taken into account any 
temporary shut-down of the facility for repairs, 
maintenance, or capital improvements, or any 
financial burden caused by the bankruptcy or 
similar financial difficulty of the service provider.  

(ii) Reduced costs  

For purposes of clause (iii) of subparagraph (A), 
there shall not be taken into account any 
significant financial benefit merely because 
payments by the service recipient under the 
contract or arrangement are decreased by reason 
of increased production or efficiency or the 
recovery of energy or other products.  

(5) Exception for certain low-income housing  

This subsection shall not apply to any property 
described in clause (i), (ii), (iii), or (iv) of section 1250(a)
(1)(B) (relating to low-income housing) if -  

(A)  

such property is operated by or for an organization 
described in paragraph (3) or (4) of section 501(c), 
and  

(B)  

at least 80 percent of the units in such property 
are leased to low-income tenants (within the meaning 
of section 167(k)(3)(B)) (as in effect on the day 
before the date of the enactment of the Revenue 
Reconcilation [3] Act of 1990). ''Reconciliation''.  

(6) Regulations  

The Secretary may prescribe such regulations as may 
be necessary or appropriate to carry out the provisions of 
this subsection.  

(f) Use of related persons or pass-thru entities  
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The Secretary shall prescribe such regulations as may be 
necessary or appropriate to prevent the avoidance of those 
provisions of this title which deal with -  

(1)  

the linking of borrowing to investment, or  

(2)  

diminishing risks,  

through the use of related persons, pass-thru entities, or 
other intermediaries.  

(g) Clarification of fair market value in the case of nonrecourse 
indebtedness  

For purposes of subtitle A, in determining the amount of 
gain or loss (or deemed gain or loss) with respect to any 
property, the fair market value of such property shall be 
treated as being not less than the amount of any 
nonrecourse indebtedness to which such property is subject.  

(h) Motor vehicle operating leases  

(1) In general  

For purposes of this title, in the case of a qualified 
motor vehicle operating agreement which contains a 
terminal rental adjustment clause -  

(A)  

such agreement shall be treated as a lease if (but 
for such terminal rental adjustment clause) such 
agreement would be treated as a lease under this title, 
and  

(B)  

the lessee shall not be treated as the owner of the 
property subject to an agreement during any period 
such agreement is in effect.  

(2) Qualified motor vehicle operating agreement defined  

For purposes of this subsection -  

(A) In general  

The term ''qualified motor vehicle operating 
agreement'' means any agreement with respect to a 
motor vehicle (including a trailer) which meets the 
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requirements of subparagraphs (B), (C), and (D) 
of this paragraph.  

(B) Minimum liability of lessor  

An agreement meets the requirements of this 
subparagraph if under such agreement the sum of -  

(i)  

the amount the lessor is personally liable to repay, 
and  

(ii)  

the net fair market value of the lessor's interest in 
any property pledged as security for property 
subject to the agreement,  

equals or exceeds all amounts borrowed to finance 
the acquisition of property subject to the agreement. 
There shall not be taken into account under clause (ii) 
any property pledged which is property subject to the 
agreement or property directly or indirectly financed 
by indebtedness secured by property subject to the 
agreement.  

(C) Certification by lessee; notice of tax ownership  

An agreement meets the requirements of this 
subparagraph if such agreement contains a separate 
written statement separately signed by the lessee -  

(i)  

under which the lessee certifies, under penalty of 
perjury, that it intends that more than 50 percent 
of the use of the property subject to such 
agreement is to be in a trade or business of the 
lessee, and  

(ii)  

which clearly and legibly states that the lessee has 
been advised that it will not be treated as the 
owner of the property subject to the agreement for 
Federal income tax purposes.  

(D) Lessor must have no knowledge that certification is 
false  

An agreement meets the requirements of this 
subparagraph if the lessor does not know that the 
certification described in subparagraph (C)(i) is false.  
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(3) Terminal rental adjustment clause defined  

(A) In general  

For purposes of this subsection, the term 
''terminal rental adjustment clause'' means a provision 
of an agreement which permits or requires the rental 
price to be adjusted upward or downward by reference 
to the amount realized by the lessor under the 
agreement upon sale or other disposition of such 
property.  

(B) Special rule for lessee dealers  

The term ''terminal rental adjustment clause'' also 
includes a provision of an agreement which requires a 
lessee who is a dealer in motor vehicles to purchase 
the motor vehicle for a predetermined price and then 
resell such vehicle where such provision achieves 
substantially the same results as a provision described 
in subparagraph (A).  

(i) Taxable mortgage pools  

(1) Treated as separate corporations  

A taxable mortgage pool shall be treated as a 
separate corporation which may not be treated as an 
includible corporation with any other corporation for 
purposes of section 1501.  

(2) Taxable mortgage pool defined  

For purposes of this title -  

(A) In general  

Except as otherwise provided in this paragraph, a 
taxable mortgage pool is any entity (other than a 
REMIC or a FASIT) if -  

(i)  

substantially all of the assets of such entity 
consists of debt obligations (or interests therein) 
and more than 50 percent of such debt obligations 
(or interests) consists of real estate mortgages (or 
interests therein),  

(ii)  

such entity is the obligor under debt obligations 
with 2 or more maturities, and  
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(iii)  

under the terms of the debt obligations referred to 
in clause (ii) (or underlying arrangement), 
payments on such debt obligations bear a 
relationship to payments on the debt obligations 
(or interests) referred to in clause (i).  

(B) Portion of entities treated as pools  

Any portion of an entity which meets the definition 
of subparagraph (A) shall be treated as a taxable 
mortgage pool.  

(C) Exception for domestic building and loan  

Nothing in this subsection shall be construed to 
treat any domestic building and loan association (or 
portion thereof) as a taxable mortgage pool.  

(D) Treatment of certain equity interests  

To the extent provided in regulations, equity 
interest of varying classes which correspond to 
maturity classes of debt shall be treated as debt for 
purposes of this subsection.  

(3) Treatment of certain REIT's   

If -  

(A)  

a real estate investment trust is a taxable 
mortgage pool, or  

(B)  

a qualified REIT subsidiary (as defined in section 
856(i)(2)) of a real estate investment trust is a 
taxable mortgage pool,  

under regulations prescribed by the Secretary, 
adjustments similar to the adjustments provided in 
section 860E(d) shall apply to the shareholders of such 
real estate investment trust.  

(j) Tax treatment of Federal Thrift Savings Fund   

(1) In general  

For purposes of this title -  

(A)  
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the Thrift Savings Fund shall be treated as a trust 
described in section 401(a) which is exempt from 
taxation under section 501(a);  

(B)  

any contribution to, or distribution from, the Thrift 
Savings Fund shall be treated in the same manner as 
contributions to or distributions from such a trust; and  

(C)  

subject to section 401(k)(4)(B) and any dollar 
limitation on the application of section 402(e)(3), 
contributions to the Thrift Savings Fund shall not be 
treated as distributed or made available to an 
employee or Member nor as a contribution made to 
the Fund by an employee or Member merely because 
the employee or Member has, under the provisions of 
subchapter III of chapter 84 of title 5, United States 
Code, and section 8351 of such title 5, an election 
whether the contribution will be made to the Thrift 
Savings Fund or received by the employee or Member 
in cash.  

(2) Nondiscrimination requirements  

Notwithstanding any other provision of law, the Thrift 
Savings Fund is not subject to the nondiscrimination 
requirements applicable to arrangements described in 
section 401(k) or to matching contributions (as described 
in section 401(m)), so long as it meets the requirements 
of this section.  

(3) Coordination with Social Security Act  

Paragraph (1) shall not be construed to provide that 
any amount of the employee's or Member's basic pay 
which is contributed to the Thrift Savings Fund shall not 
be included in the term ''wages'' for the purposes of 
section 209 of the Social Security Act or section 3121(a) 
of this title.  

(4) Definitions  

For purposes of this subsection, the terms ''Member'', 
''employee'', and ''Thrift Savings Fund'' shall have the 
same respective meanings as when used in subchapter III 
of chapter 84 of title 5, United States Code.  

(5) Coordination with other provisions of law  

No provision of law not contained in this title shall 
apply for purposes of determining the treatment under 
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this title of the Thrift Savings Fund or any 
contribution to, or distribution from, such Fund.  

(k) Treatment of certain amounts paid to charity  

In the case of any payment which, except for section 501
(b) of the Ethics in Government Act of 1978, might be made 
to any officer or employee of the Federal Government but 
which is made instead on behalf of such officer or employee 
to an organization described in section 170(c) -  

(1)  

such payment shall not be treated as received by 
such officer or employee for all purposes of this title and 
for all purposes of any tax law of a State or political 
subdivision thereof, and  

(2)  

no deduction shall be allowed under any provision of 
this title (or of any tax law of a State or political 
subdivision thereof) to such officer or employee by reason 
of having such payment made to such organization.  

For purposes of this subsection, a Senator, a 
Representative in, or a Delegate or Resident Commissioner 
to, the Congress shall be treated as an officer or employee of 
the Federal Government.  

(l) Regulations relating to conduit arrangements  

The Secretary may prescribe regulations recharacterizing 
any multiple -party financing transaction as a transaction 
directly among any 2 or more of such parties where the 
Secretary determines that such recharacterization is 
appropriate to prevent avoidance of any tax imposed by this 
title.  

(m) Designation of contract markets  

Any designation by the Commodity Futures Trading 
Commission of a contract market which could not have been 
made under the law in effect on the day before the date of 
the enactment of the Commodity Futures Modernization Act 
of 2000 shall apply for purposes of this title except to the 
extent provided in regulations prescribed by the Secretary.  

(n) Cross references  

(1) Other definitions For other definitions, see the following 
sections of Title 1  

For other definitions, see the following sections of 
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Title 1 of the United States Code:  

(1)  

Singular as including plural, section 1.  

(2)  

Plural as including singular, section 1.  

(3)  

Masculine as including feminine, section 1.  

(4)  

Officer, section 1.  

(5)  

Oath as including affirmation, section 1.  

(6)  

County as including parish, section 2.  

(7)  

Vessel as including all means of water 
transportation, section 3.  

(8)  

Vehicle as including all means of land 
transportation, section 4.  

(9)  

Company or association as including successors 
and assigns, section 5.  

(2) Effect of cross references For effect of cross references 
in this title, see section  

For effect of cross references in this title, see 
section 7806(a) 

 
[1] See References in Text note below.  
 
[2] See References in Text note below.  
 
[3] So in original. Probably should be  
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Page 37 of 38TITLE 26 , Subtitle F , CHAPTER 79 , Sec. 7701.

3/16/2002http://www4.law.cornell.edu/uscode/26/7701.html



Page 38 of 38TITLE 26 , Subtitle F , CHAPTER 79 , Sec. 7701.

3/16/2002http://www4.law.cornell.edu/uscode/26/7701.html













cmhansen



US CODE: Title 4,110. Same; definitions

 

Search CornellLaw School home

LII / Legal Information Institute ●     home

●     search

●     sitemap

●     donate

U.S. Code collection
●     main page

●     faq

●     index

●     search 

 

TITLE 4 > CHAPTER 4 > § 110 Prev | Next

§ 110. Same; definitions

Release date: 2006-03-20

As used in sections 105–109 of this title— 

(a) The term “person” shall have the meaning assigned to it in section 3797 
of title 26. 

(b) The term “sales or use tax” means any tax levied on, with respect to, or 
measured by, sales, receipts from sales, purchases, storage, or use of 
tangible personal property, except a tax with respect to which the provisions 
of section 104 of this title are applicable. 

(c) The term “income tax” means any tax levied on, with respect to, or 
measured by, net income, gross income, or gross receipts. 

(d) The term “State” includes any Territory or possession of the United 
States. 

(e) The term “Federal area” means any lands or premises held or acquired by 
or for the use of the United States or any department, establishment, or 
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is located within the exterior boundaries of any State, shall be deemed to be a 
Federal area located within such State. 
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Sec. 7701. - Definitions  

(a)  

When used in this title, where not otherwise distinctly 
expressed or manifestly incompatible with the intent thereof 
-  

(1) Person  

The term ''person'' shall be construed to mean and 
include an individual, a trust, estate, partnership, 
association, company or corporation.  

(2) Partnership and partner  

The term ''partnership'' includes a syndicate, group, 
pool, joint venture, or other unincorporated organization, 
through or by means of which any business, financial 
operation, or venture is carried on, and which is not, 
within the meaning of this title, a trust or estate or a 
corporation; and the term ''partner'' includes a member in 
such a syndicate, group, pool, joint venture, or 
organization.  

(3) Corporation  

The term ''corporation'' includes associations, joint-
stock companies, and insurance companies.  

(4) Domestic  

The term ''domestic'' when applied to a corporation or 
partnership means created or organized in the United 
States or under the law of the United States or of any 
State unless, in the case of a partnership, the Secretary 
provides otherwise by regulations.  

(5) Foreign  

The term ''foreign'' when applied to a corporation or 
partnership means a corporation or partnership which is 
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not domestic.  

(6) Fiduciary  

The term ''fiduciary'' means a guardian, trustee, 
executor, administrator, receiver, conservator, or any 
person acting in any fiduciary capacity for any person.  

(7) Stock  

The term ''stock'' includes shares in an association, 
joint-stock company, or insurance company.  

(8) Shareholder  

The term ''shareholder'' includes a member in an 
association, joint-stock company, or insurance company.  

(9) United States  

The term ''United States'' when used in a 
geographical sense includes only the States and the 
District of Columbia.  

(10) State  

The term ''State'' shall be construed to include the 
District of Columbia, where such construction is necessary 
to carry out provisions of this title.  

(11) Secretary of the Treasury and Secretary  

(A) Secretary of the Treasury   

The term ''Secretary of the Treasury'' means the 
Secretary of the Treasury, personally, and shall not 
include any delegate of his.  

(B) Secretary  

The term ''Secretary'' means the Secretary of the 
Treasury or his delegate.  

(12) Delegate  

(A) In general  

The term ''or his delegate'' -  

(i)  

when used with reference to the Secretary of the 
Treasury, means any officer, employee, or agency 
of the Treasury Department duly authorized by the 
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Secretary of the Treasury directly, or indirectly by 
one or more redelegations of authority, to perform 
the function mentioned or described in the context; 
and  

(ii)  

when used with reference to any other official of 
the United States, shall be similarly construed.  

(B) Performance of certain functions in Guam or 
American Samoa  

The term ''delegate,'' in relation to the 
performance of functions in Guam or American Samoa 
with respect to the taxes imposed by chapters 1, 2, 
and 21, also includes any officer or employee of any 
other department or agency of the United States, or of 
any possession thereof, duly authorized by the 
Secretary (directly, or indirectly by one or more 
redelegations of authority) to perform such functions.  

(13) Commissioner  

The term ''Commissioner'' means the Commissioner 
of Internal Revenue.  

(14) Taxpayer  

The term ''taxpayer'' means any person subject to 
any internal revenue tax.  

(15) Military or naval forces and armed forces of the United 
States  

The term ''military or naval forces of the United 
States'' and the term ''Armed Forces of the United States'' 
each includes all regular and reserve components of the 
uniformed services which are subject to the jurisdiction of 
the Secretary of Defense, the Secretary of the Army, the 
Secretary of the Navy, or the Secretary of the Air Force, 
and each term also includes the Coast Guard. The 
members of such forces include commissioned officers 
and personnel below the grade of commissioned officers 
in such forces.  

(16) Withholding agent  

The term ''withholding agent'' means any person 
required to deduct and withhold any tax under the 
provisions of section 1441, 1442, 1443, or 1461.  

(17) Husband and wife   
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As used in sections 152(b)(4), 682, and 2516, if the 
husband and wife therein referred to are divorced, 
wherever appropriate to the meaning of such sections, 
the term ''wife'' shall be read ''former wife'' and the term 
''husband'' shall be read ''former husband''; and, if the 
payments described in such sections are made by or on 
behalf of the wife or former wife to the husband or former 
husband instead of vice versa, wherever appropriate to 
the meaning of such sections, the term ''husband'' shall 
be read ''wife'' and the term ''wife'' shall be read 
''husband.''  

(18) International organization  

The term ''international organization'' means a public 
international organization entitled to enjoy privileges, 
exemptions, and immunities as an international 
organization under the International Organizations 
Immunities Act (22 U.S.C. 288-288f).  

(19) Domestic building and loan association  

The term ''domestic building and loan association'' 
means a domestic building and loan association, a 
domestic savings and loan association, and a Federal 
savings and loan association -  

(A)  

which either 

(i)  

is an insured institution within the meaning of 
section 401(a) [1]  of the National Housing Act (12 
U.S.C., sec. 1724(a)), or 

(ii)  

is subject by law to supervision and examination by 
State or Federal authority having supervision over 
such associations;  

(B)  

the business of which consists principally of 
acquiring the savings of the public and investing in 
loans; and  

(C)  

at least 60 percent of the amount of the total 
assets of which (at the close of the taxable year) 
consists of -  
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(i)  

cash,  

(ii)  

obligations of the United States or of a State or 
political subdivision thereof, and stock or 
obligations of a corporation which is an 
instrumentality of the United States or of a State or 
political subdivision thereof, but not including 
obligations the interest on which is excludable from 
gross income under section 103,  

(iii)  

certificates of deposit in, or obligations of, a 
corporation organized under a State law which 
specifically authorizes such corporation to insure 
the deposits or share accounts of member 
associations,  

(iv)  

loans secured by a deposit or share of a member,  

(v)  

loans (including redeemable ground rents, as 
defined in section 1055) secured by an interest in 
real property which is (or, from the proceeds of the 
loan, will become) residential real property or real 
property used primarily for church purposes, loans 
made for the improvement of residential real 
property or real property used primarily for church 
purposes, provided that for purposes of this clause, 
residential real property shall include single or 
multifamily dwellings, facilities in residential 
developments dedicated to public use or property 
used on a nonprofit basis for residents, and mobile 
homes not used on a transient basis,  

(vi)  

loans secured by an interest in real property 
located within an urban renewal area to be 
developed for predominantly residential use under 
an urban renewal plan approved by the Secretary 
of Housing and Urban Development under part A or 
part B of title I of the Housing Act of 1949, as 
amended, or located within any area covered by a 
program eligible for assistance under section 103 
of the Demonstration Cities and Metropolitan 
Development Act of 1966, as amended, and loans 
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made for the improvement of any such real 
property,  

(vii)  

loans secured by an interest in educational, health, 
or welfare institutions or facilities, including 
structures designed or used primarily for residential 
purposes for students, residents, and persons 
under care, employees, or members of the staff of 
such institutions or facilities,  

(viii)  

property acquired through the liquidation of 
defaulted loans described in clause (v), (vi), or 
(vii),  

(ix)  

loans made for the payment of expenses of college 
or university education or vocational training, in 
accordance with such regulations as may be 
prescribed by the Secretary,  

(x)  

property used by the association in the conduct of 
the business described in subparagraph (B), and  

(xi)  

any regular or residual interest in a REMIC, and 
any regular interest in a FASIT, but only in the 
proportion which the assets of such REMIC or 
FASIT consist of property described in any of the 
preceding clauses of this subparagraph; except 
that if 95 percent or more of the assets of such 
REMIC or FASIT are assets described in clauses (i) 
through (x), the entire interest in the REMIC or 
FASIT shall qualify.  

At the election of the taxpayer, the percentage 
specified in this subparagraph shall be applied on the 
basis of the average assets outstanding during the 
taxable year, in lieu of the close of the taxable year, 
computed under regulations prescribed by the 
Secretary. For purposes of clause (v), if a multifamily 
structure securing a loan is used in part for 
nonresidential purposes, the entire loan is deemed a 
residential real property loan if the planned residential 
use exceeds 80 percent of the property's planned use 
(determined as of the time the loan is made). For 
purposes of clause (v), loans made to finance the 
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acquisition or development of land shall be 
deemed to be loans secured by an interest in 
residential real property if, under regulations 
prescribed by the Secretary, there is reasonable 
assurance that the property will become residential 
real property within a period of 3 years from the date 
of acquisition of such land; but this sentence shall not 
apply for any taxable year unless, within such 3-year 
period, such land becomes residential real property. 
For purposes of determining whether any interest in a 
REMIC qualifies under clause (xi), any regular interest 
in another REMIC held by such REMIC shall be treated 
as a loan described in a preceding clause under 
principles similar to the principles of clause (xi); 
except that, if such REMIC's are part of a tiered 
structure, they shall be treated as 1 REMIC for 
purposes of clause (xi).  

(20) Employee  

For the purpose of applying the provisions of section 
79 with respect to group-term life insurance purchased 
for employees, for the purpose of applying the provisions 
of sections 104, 105, and 106 with respect to accident 
and health insurance or accident and health plans, and 
for the purpose of applying the provisions of subtitle A 
with respect to contributions to or under a stock bonus, 
pension, profit-sharing, or annuity plan, and with respect 
to distributions under such a plan, or by a trust forming 
part of such a plan, and for purposes of applying section 
125 with respect to cafeteria plans, the term ''employee'' 
shall include a full-time life insurance salesman who is 
considered an employee for the purpose of chapter 21, or 
in the case of services performed before January 1, 1951, 
who would be considered an employee if his services 
were performed during 1951.  

(21) Levy  

The term ''levy'' includes the power of distraint and 
seizure by any means.  

(22) Attorney General  

The term ''Attorney General'' means the Attorney 
General of the United States.  

(23) Taxable year  

The term ''taxable year'' means the calendar year, or 
the fiscal year ending during such calendar year, upon the 
basis of which the taxable income is computed under 
subtitle A. ''Taxable year'' means, in the case of a return 
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made for a fractional part of a year under the 
provisions of subtitle A or under regulations prescribed by 
the Secretary, the period for which such return is made.  

(24) Fiscal year  

The term ''fiscal year'' means an accounting period of 
12 months ending on the last day of any month other 
than December.  

(25) Paid or incurred, paid or accrued  

The terms ''paid or incurred'' and ''paid or accrued'' 
shall be construed according to the method of accounting 
upon the basis of which the taxable income is computed 
under subtitle A.  

(26) Trade or business  

The term ''trade or business'' includes the 
performance of the functions of a public office.  

(27) Tax Court  

The term ''Tax Court'' means the United States Tax 
Court.  

(28) Other terms  

Any term used in this subtitle with respect to the 
application of, or in connection with, the provisions of any 
other subtitle of this title shall have the same meaning as 
in such provisions.  

(29) Internal Revenue Code  

The term ''Internal Revenue Code of 1986'' means 
this title, and the term ''Internal Revenue Code of 1939'' 
means the Internal Revenue Code enacted February 10, 
1939, as amended.  

(30) United States person  

The term ''United States person'' means -  

(A)  

a citizen or resident of the United States,  

(B)  

a domestic partnership,  

(C)  
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a domestic corporation,  

(D)  

any estate (other than a foreign estate, within the 
meaning of paragraph (31)), and  

(E)  

any trust if -  

(i)  

a court within the United States is able to exercise 
primary supervision over the administration of the 
trust, and  

(ii)  

one or more United States persons have the 
authority to control all substantial decisions of the 
trust.  

(31) Foreign estate or trust  

(A) Foreign estate  

The term ''foreign estate'' means an estate the 
income of which, from sources without the United 
States which is not effectively connected with the 
conduct of a trade or business within the United 
States, is not includible in gross income under subtitle 
A.  

(B) Foreign trust  

The term ''foreign trust'' means any trust other 
than a trust described in subparagraph (E) of 
paragraph (30).  

(32) Cooperative bank  

The term ''cooperative bank'' means an institution 
without capital stock organized and operated for mutual 
purposes and without profit, which -  

(A)  

either -  

(i)  

is an insured institution within the meaning of 
section 401(a) [2]  of the National Housing Act (12 
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U.S.C., sec. 1724(a)), or  

(ii)  

is subject by law to supervision and examination by 
State or Federal authority having supervision over 
such institutions, and  

(B)  

meets the requirements of subparagraphs (B) and 
(C) of paragraph (19) of this subsection (relating to 
definition of domestic building and loan association).  

In determining whether an institution meets the 
requirements referred to in subparagraph (B) of this 
paragraph, any reference to an association or to a 
domestic building and loan association contained in 
paragraph (19) shall be deemed to be a reference to such 
institution.  

(33) Regulated public utility  

The term ''regulated public utility'' means -  

(A)  

A corporation engaged in the furnishing or sale of 
-  

(i)  

electric energy, gas, water, or sewerage disposal 
services, or  

(ii)  

transportation (not included in subparagraph (C)) 
on an intrastate, suburban, municipal, or 
interurban electric railroad, on an intrastate, 
municipal, or suburban trackless trolley system, or 
on a municipal or suburban bus system, or  

(iii)  

transportation (not included in clause (ii)) by motor 
vehicle - if the rates for such furnishing or sale, as 
the case may be, have been established or 
approved by a State or political subdivision thereof, 
by an agency or instrumentality of the United 
States, by a public service or public utility 
commission or other similar body of the District of 
Columbia or of any State or political subdivision 
thereof, or by a foreign country or an agency or 
instrumentality or political subdivision thereof.  
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(B)  

A corporation engaged as a common carrier in the 
furnishing or sale of transportation of gas by pipe line, 
if subject to the jurisdiction of the Federal Energy 
Regulatory Commission.  

(C)  

A corporation engaged as a common carrier 

(i)  

in the furnishing or sale of transportation by 
railroad, if subject to the jurisdiction of the Surface 
Transportation Board, or 

(ii)  

in the furnishing or sale of transportation of oil or 
other petroleum products (including shale oil) by 
pipe line, if subject to the jurisdiction of the Federal 
Energy Regulatory Commission or if the rates for 
such furnishing or sale are subject to the 
jurisdiction of a public service or public utility 
commission or other similar body of the District of 
Columbia or of any State.  

(D)  

A corporation engaged in the furnishing or sale of 
telephone or telegraph service, if the rates for such 
furnishing or sale meet the requirements of 
subparagraph (A).  

(E)  

A corporation engaged in the furnishing or sale of 
transportation as a common carrier by air, subject to 
the jurisdiction of the Secretary of Transportation.  

(F)  

A corporation engaged in the furnishing or sale of 
transportation by a water carrier subject to jurisdiction 
under subchapter II of chapter 135 of title 49.  

(G)  

A rail carrier subject to part A of subtitle IV of title 
49, if 

(i)  

substantially all of its railroad properties have been 
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leased to another such railroad corporation or 
corporations by an agreement or agreements 
entered into before January 1, 1954,  

(ii)  

each lease is for a term of more than 20 years, and 

(iii)  

at least 80 percent or more of its gross income 
(computed without regard to dividends and capital 
gains and losses) for the taxable year is derived 
from such leases and from sources described in 
subparagraphs (A) through (F), inclusive. For 
purposes of the preceding sentence, an agreement 
for lease of railroad properties entered into before 
January 1, 1954, shall be considered to be a lease 
including such term as the total number of years of 
such agreement may, unless sooner terminated, be 
renewed or continued under the terms of the 
agreement, and any such renewal or continuance 
under such agreement shall be considered part of 
the lease entered into before January 1, 1954.  

(H)  

A common parent corporation which is a common 
carrier by railroad subject to part A of subtitle IV of 
title 49 if at least 80 percent of its gross income 
(computed without regard to capital gains or losses) is 
derived directly or indirectly from sources described in 
subparagraphs (A) through (F), inclusive. For 
purposes of the preceding sentence, dividends and 
interest, and income from leases described in 
subparagraph (G), received from a regulated public 
utility shall be considered as derived from sources 
described in subparagraphs (A) through (F), inclusive, 
if the regulated public utility is a member of an 
affiliated group (as defined in section 1504) which 
includes the common parent corporation.  

The term ''regulated public utility'' does not (except 
as provided in subparagraphs (G) and (H)) include a 
corporation described in subparagraphs (A) through (F), 
inclusive, unless 80 percent or more of its gross income 
(computed without regard to dividends and capital gains 
and losses) for the taxable year is derived from sources 
described in subparagraphs (A) through (F), inclusive. If 
the taxpayer establishes to the satisfaction of the 
Secretary that 

(i)  
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its revenue from regulated rates described in 
subparagraph (A) or (D) and its revenue derived 
from unregulated rates are derived from the 
operation of a single interconnected and 
coordinated system or from the operation of more 
than one such system, and 

(ii)  

the unregulated rates have been and are 
substantially as favorable to users and consumers 
as are the regulated rates, then such revenue from 
such unregulated rates shall be considered, for 
purposes of the preceding sentence, as income 
derived from sources described in subparagraph 
(A) or (D).  

(34)  

Repealed. Pub. L. 98-369, div. A, title IV, Sec. 4112
(b)(11), July 18, 1984, 98 Stat. 792)  

(35) Enrolled actuary  

The term ''enrolled actuary'' means a person who is 
enrolled by the Joint Board for the Enrollment of Actuaries 
established under subtitle C of the title III of the 
Employee Retirement Income Security Act of 1974.  

(36) Income tax return preparer  

(A) In general  

The term ''income tax return preparer'' means any 
person who prepares for compensation, or who 
employs one or more persons to prepare for 
compensation, any return of tax imposed by subtitle A 
or any claim for refund of tax imposed by subtitle A. 
For purposes of the preceding sentence, the 
preparation of a substantial portion of a return or 
claim for refund shall be treated as if it were the 
preparation of such return or claim for refund.  

(B) Exceptions  

A person shall not be an ''income tax return 
preparer'' merely because such person -  

(i)  

furnishes typing, reproducing, or other mechanical 
assistance,  
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(ii)  

prepares a return or claim for refund of the 
employer (or of an officer or employee of the 
employer) by whom he is regularly and 
continuously employed,  

(iii)  

prepares as a fiduciary a return or claim for refund 
for any person, or  

(iv)  

prepares a claim for refund for a taxpayer in 
response to any notice of deficiency issued to such 
taxpayer or in response to any waiver of restriction 
after the commencement of an audit of such 
taxpayer or another taxpayer if a determination in 
such audit of such other taxpayer directly or 
indirectly affects the tax liability of such taxpayer.  

(37) Individual retirement plan  

The term ''individual retirement plan'' means -  

(A)  

an individual retirement account described in 
section 408(a), and  

(B)  

an individual retirement annuity described in 
section 408(b).  

(38) Joint return  

The term ''joint return'' means a single return made 
jointly under section 6013 by a husband and wife.  

(39) Persons residing outside United States  

If any citizen or resident of the United States does 
not reside in (and is not found in) any United States 
judicial district, such citizen or resident shall be treated as 
residing in the District of Columbia for purposes of any 
provision of this title relating to -  

(A)  

jurisdiction of courts, or  

(B)  
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enforcement of summons.  

(40) Indian tribal government  

(A) In general  

The term ''Indian tribal government'' means the 
governing body of any tribe, band, community, village, 
or group of Indians, or (if applicable) Alaska Natives, 
which is determined by the Secretary, after 
consultation with the Secretary of the Interior, to 
exercise governmental functions.  

(B) Special rule for Alaska Natives   

No determination under subparagraph (A) with 
respect to Alaska Natives shall grant or defer any 
status or powers other than those enumerated in 
section 7871. Nothing in the Indian Tribal 
Governmental Tax Status Act of 1982, or in the 
amendments made thereby, shall validate or 
invalidate any claim by Alaska Natives of sovereign 
authority over lands or people.  

(41) TIN  

The term ''TIN'' means the identifying number 
assigned to a person under section 6109.  

(42) Substituted basis property  

The term ''substituted basis property'' means 
property which is -  

(A)  

transferred basis property, or  

(B)  

exchanged basis property.  

(43) Transferred basis property  

The term ''transferred basis property'' means 
property having a basis determined under any provision 
of subtitle A (or under any corresponding provision of 
prior income tax law) providing that the basis shall be 
determined in whole or in part by reference to the basis 
in the hands of the donor, grantor, or other transferor.  

(44) Exchanged basis property  

The term ''exchanged basis property'' means property 
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having a basis determined under any provision of 
subtitle A (or under any corresponding provision of prior 
income tax law) providing that the basis shall be 
determined in whole or in part by reference to other 
property held at any time by the person for whom the 
basis is to be determined.  

(45) Nonrecognition transaction  

The term ''nonrecognition transaction'' means any 
disposition of property in a transaction in which gain or 
loss is not recognized in whole or in part for purposes of 
subtitle A.  

(46) Determination of whether there is a collective 
bargaining agreement  

In determining whether there is a collective 
bargaining agreement between employee representatives 
and 1 or more employers, the term ''employee 
representatives'' shall not include any organization more 
than one-half of the members of which are employees 
who are owners, officers, or executives of the employer. 
An agreement shall not be treated as a collective 
bargaining agreement unless it is a bona fide agreement 
between bona fide employee representatives and 1 or 
more employers.  

(b) Definition of resident alien and nonresident alien  

(1) In general  

For purposes of this title (other than subtitle B) -  

(A) Resident alien  

An alien individual shall be treated as a resident of 
the United States with respect to any calendar year if 
(and only if) such individual meets the requirements of 
clause (i), (ii), or (iii):  

(i) Lawfully admitted for permanent residence  

Such individual is a lawful permanent resident of 
the United States at any time during such calendar 
year.  

(ii) Substantial presence test  

Such individual meets the substantial presence test 
of paragraph (3).  

(iii) First year election  
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Such individual makes the election provided in 
paragraph (4).  

(B) Nonresident alien  

An individual is a nonresident alien if such 
individual is neither a citizen of the United States nor a 
resident of the United States (within the meaning of 
subparagraph (A)).  

(2) Special rules for first and last year of residency  

(A) First year of residency  

(i) In general  

If an alien individual is a resident of the United 
States under paragraph (1)(A) with respect to any 
calendar year, but was not a resident of the United 
States at any time during the preceding calendar 
year, such alien individual shall be treated as a 
resident of the United States only for the portion of 
such calendar year which begins on the residency 
starting date.  

(ii) Residency starting date for individuals lawfully 
admitted for permanent residence  

In the case of an individual who is a lawfully 
permanent resident of the United States at any 
time during the calendar year, but does not meet 
the substantial presence test of paragraph (3), the 
residency starting date shall be the first day in 
such calendar year on which he was present in the 
United States while a lawful permanent resident of 
the United States.  

(iii) Residency starting date for individuals meeting 
substantial presence test  

In the case of an individual who meets the 
substantial presence test of paragraph (3) with 
respect to any calendar year, the residency starting 
date shall be the first day during such calendar 
year on which the individual is present in the 
United States.  

(iv) Residency starting date for individuals making 
first year election  

In the case of an individual who makes the election 
provided by paragraph (4) with respect to any 
calendar year, the residency starting date shall be 
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the 1st day during such calendar year on which the 
individual is treated as a resident of the United 
States under that paragraph.  

(B) Last year of residency  

An alien individual shall not be treated as a 
resident of the United States during a portion of any 
calendar year if -  

(i)  

such portion is after the last day in such calendar 
year on which the individual was present in the 
United States (or, in the case of an individual 
described in paragraph (1)(A)(i), the last day on 
which he was so described),  

(ii)  

during such portion the individual has a closer 
connection to a foreign country than to the United 
States, and  

(iii)  

the individual is not a resident of the United States 
at any time during the next calendar year.  

(C) Certain nominal presence disregarded  

(i) In general  

For purposes of subparagraphs (A)(iii) and (B), an 
individual shall not be treated as present in the 
United States during any period for which the 
individual establishes that he has a closer 
connection to a foreign country than to the United 
States.  

(ii) Not more than 10 days disregarded  

Clause (i) shall not apply to more than 10 days on 
which the individual is present in the United States.  

(3) Substantial presence test  

(A) In general  

Except as otherwise provided in this paragraph, an 
individual meets the substantial presence test of this 
paragraph with respect to any calendar year 
(hereinafter in this subsection referred to as the 
''current year'') if -  
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(i)  

such individual was present in the United States on 
at least 31 days during the calendar year, and  

(ii)  

the sum of the number of days on which such 
individual was present in the United States during 
the current year and the 2 preceding calendar 
years (when multiplied by the applicable multiplier 
determined under the following table) equals or 
exceeds 183 days: The applicable In the case of 
days in: multiplier is: Current year 1 1st preceding 
year 1/3 2nd preceding year 1/6  

(B) Exception where individual is present in the United 
States during less than one-half of current year and 
closer connection to foreign country is established  

An individual shall not be treated as meeting the 
substantial presence test of this paragraph with 
respect to any current year if -  

(i)  

such individual is present in the United States on 
fewer than 183 days during the current year, and  

(ii)  

it is established that for the current year such 
individual has a tax home (as defined in section 
911(d)(3) without regard to the second sentence 
thereof) in a foreign country and has a closer 
connection to such foreign country than to the 
United States.  

(C) Subparagraph (B) not to apply in certain cases  

Subparagraph (B) shall not apply to any individual 
with respect to any current year if at any time during 
such year -  

(i)  

such individual had an application for adjustment of 
status pending, or  

(ii)  

such individual took other steps to apply for status 
as a lawful permanent resident of the United 
States.  

Page 19 of 38TITLE 26 , Subtitle F , CHAPTER 79 , Sec. 7701.

3/16/2002http://www4.law.cornell.edu/uscode/26/7701.html



(D) Exception for exempt individuals or for certain 
medical conditions  

An individual shall not be treated as being present 
in the United States on any day if -  

(i)  

such individual is an exempt individual for such 
day, or  

(ii)  

such individual was unable to leave the United 
States on such day because of a medical condition 
which arose while such individual was present in 
the United States.  

(4) First -year election  

(A)  

An alien individual shall be deemed to meet the 
requirements of this subparagraph if such individual -  

(i)  

is not a resident of the United States under clause 
(i) or (ii) of paragraph (1)(A) with respect to a 
calendar year (hereinafter referred to as the 
''election year''),  

(ii)  

was not a resident of the United States under 
paragraph (1)(A) with respect to the calendar year 
immediately preceding the election year,  

(iii)  

is a resident of the United States under clause (ii) 
of paragraph (1)(A) with respect to the calendar 
year immediately following the election year, and  

(iv)  

is both -  

(I)  

present in the United States for a period of at 
least 31 consecutive days in the election year, 
and  
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(II)  

present in the United States during the period 
beginning with the first day of such 31-day 
period and ending with the last day of the 
election year (hereinafter referred to as the 
''testing period'') for a number of days equal to 
or exceeding 75 percent of the number of days 
in the testing period (provided that an individual 
shall be treated for purposes of this subclause 
as present in the United States for a number of 
days during the testing period not exceeding 5 
days in the aggregate, notwithstanding his 
absence from the United States on such days).  

(B)  

An alien individual who meets the requirements of 
subparagraph (A) shall, if he so elects, be treated as a 
resident of the United States with respect to the 
election year.  

(C)  

An alien individual who makes the election 
provided by subparagraph (B) shall be treated as a 
resident of the United States for the portion of the 
election year which begins on the 1st day of the 
earliest testing period during such year with respect to 
which the individual meets the requirements of clause 
(iv) of subparagraph (A).  

(D)  

The rules of subparagraph (D)(i) of paragraph (3) 
shall apply for purposes of determining an individual's 
presence in the United States under this paragraph.  

(E)  

An election under subparagraph (B) shall be made 
on the individual's tax return for the election year, 
provided that such election may not be made before 
the individual has met the substantial presence test of 
paragraph (3) with respect to the calendar year 
immediately following the election year.  

(F)  

An election once made under subparagraph (B) 
remains in effect for the election year, unless revoked 
with the consent of the Secretary.  

(5) Exempt individual defined  
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For purposes of this subsection -  

(A) In general  

An individual is an exempt individual for any day 
if, for such day, such individual is -  

(i)  

a foreign government-related individual,  

(ii)  

a teacher or trainee,  

(iii)  

a student, or  

(iv)  

a professional athlete who is temporarily in the 
United States to compete in a charitable sports 
event described in section 274(l)(1)(B).  

(B) Foreign government-related individual  

The term ''foreign government-related individual'' 
means any individual temporarily present in the United 
States by reason of -  

(i)  

diplomatic status, or a visa which the Secretary 
(after consultation with the Secretary of State) 
determines represents full-time diplomatic or 
consular status for purposes of this subsection,  

(ii)  

being a full -time employee of an international 
organization, or  

(iii)  

being a member of the immediate family of an 
individual described in clause (i) or (ii).  

(C) Teacher or trainee  

The term ''teacher or trainee'' means any individual 
-  

(i)  
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who is temporarily present in the United States 
under subparagraph (J) or (Q) of section 101(15) 
of the Immigration and Nationality Act (other than 
as a student), and  

(ii)  

who substantially complies with the requirements 
for being so present.  

(D) Student  

The term ''student'' means any individual -  

(i)  

who is temporarily present in the United States -  

(I)  

under subparagraph (F) or (M) of section 101
(15) of the Immigration and Nationality Act, or  

(II)  

as a student under subparagraph (J) or (Q) of 
such section 101(15), and (ii) who substantially 
complies with the requirements for being so 
present.  

(E) Special rules for teachers, trainees, and students  

(i) Limitation on teachers and trainees  

An individual shall not be treated as an exempt 
individual by reason of clause (ii) of subparagraph 
(A) for the current year if, for any 2 calendar years 
during the preceding 6 calendar years, such person 
was an exempt person under clause (ii) or (iii) of 
subparagraph (A). In the case of an individual all of 
whose compensation is described in section 872(b)
(3), the preceding sentence shall be applied by 
substituting ''4 calendar years'' for ''2 calendar 
years''.  

(ii) Limitation on students  

For any calendar year after the 5th calendar year 
for which an individual was an exempt individual 
under clause (ii) or (iii) of subparagraph (A), such 
individual shall not be treated as an exempt 
individual by reason of clause (iii) of subparagraph 
(A), unless such individual establishes to the 
satisfaction of the Secretary that such individual 
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does not intend to permanently reside in the United 
States and that such individual meets the 
requirements of subparagraph (D)(ii).  

(6) Lawful permanent resident  

For purposes of this subsection, an individual is a 
lawful permanent resident of the United States at any 
time if -  

(A)  

such individual has the status of having been 
lawfully accorded the privilege of residing permanently 
in the United States as an immigrant in accordance 
with the immigration laws, and  

(B)  

such status has not been revoked (and has not 
been administratively or judicially determined to have 
been abandoned).  

(7) Presence in the United States  

For purposes of this subsection -  

(A) In general  

Except as provided in subparagraph (B), (C), or 
(D), an individual shall be treated as present in the 
United States on any day if such individual is 
physically present in the United States at any time 
during such day.  

(B) Commuters from Canada or Mexico  

If an individual regularly commutes to 
employment (or self-employment) in the United States 
from a place of residence in Canada or Mexico, such 
individual shall not be treated as present in the United 
States on any day during which he so commutes.  

(C) Transit between 2 foreign points  

If an individual, who is in transit between 2 points 
outside the United States, is physically present in the 
United States for less than 24 hours, such individual 
shall not be treated as present in the United States on 
any day during such transit.  

(D) Crew members temporarily present  

An individual who is temporarily present in the 
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United States on any day as a regular member of 
the crew of a foreign vessel engaged in transportation 
between the United States and a foreign country or a 
possession of the United States shall not be treated as 
present in the United States on such day unless such 
individual otherwise engages in any trade or business 
in the United States on such day.  

(8) Annual statements  

The Secretary may prescribe regulations under which 
an individual who (but for subparagraph (B) or (D) of 
paragraph (3)) would meet the substantial presence test 
of paragraph (3) is required to submit an annual 
statement setting forth the basis on which such individual 
claims the benefits of subparagraph (B) or (D) of 
paragraph (3), as the case may be.  

(9) Taxable year  

(A) In general  

For purposes of this title, an alien individual who 
has not established a taxable year for any prior period 
shall be treated as having a taxable year which is the 
calendar year.  

(B) Fiscal year taxpayer  

If -  

(i)  

an individual is treated under paragraph (1) as a 
resident of the United States for any calendar year, 
and  

(ii)  

after the application of subparagraph (A), such 
individual has a taxable year other than a calendar 
year,  

he shall be treated as a resident of the United 
States with respect to any portion of a taxable year 
which is within such calendar year.  

(10) Coordination with section 877  

If -  

(A)  
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an alien individual was treated as a resident of the 
United States during any period which includes at least 
3 consecutive calendar years (hereinafter referred to 
as the ''initial residency period''), and  

(B)  

such individual ceases to be treated as a resident 
of the United States but subsequently becomes a 
resident of the United States before the close of the 
3rd calendar year beginning after the close of the 
initial residency period,  

such individual shall be taxable for the period after 
the close of the initial residency period and before the day 
on which he subsequently became a resident of the 
United States in the manner provided in section 877(b). 
The preceding sentence shall apply only if the tax 
imposed pursuant to section 877(b) exceeds the tax 
which, without regard to this paragraph, is imposed 
pursuant to section 871.  

(11) Regulations  

The Secretary shall prescribe such regulations as may 
be necessary or appropriate to carry out the purposes of 
this subsection.  

(c) Includes and including  

The terms ''includes'' and ''including'' when used in a 
definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the 
term defined.  

(d) Commonwealth of Puerto Rico  

Where not otherwise distinctly expressed or manifestly 
incompatible with the intent thereof, references in this title 
to possessions of the United States shall be treated as also 
referring to the Commonwealth of Puerto Rico.  

(e) Treatment of certain contracts for providing services, etc.  

For purposes of chapter 1 -  

(1) In general  

A contract which purports to be a service contract 
shall be treated as a lease of property if such contract is 
properly treated as a lease of property, taking into 
account all relevant factors including whether or not -  
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(A)  

the service recipient is in physical possession of 
the property,  

(B)  

the service recipient controls the property,  

(C)  

the service recipient has a significant economic or 
possessory interest in the property,  

(D)  

the service provider does not bear any risk of 
substantially diminished receipts or substantially 
increased expenditures if there is nonperformance 
under the contract,  

(E)  

the service provider does not use the property 
concurrently to provide significant services to entities 
unrelated to the service recipient, and  

(F)  

the total contract price does not substantially 
exceed the rental value of the property for the 
contract period.  

(2) Other arrangements  

An arrangement (including a partnership or other 
pass-thru entity) which is not described in paragraph (1) 
shall be treated as a lease if such arrangement is properly 
treated as a lease, taking into account all relevant factors 
including factors similar to those set forth in paragraph 
(1).  

(3) Special rules for contracts or arrangements involving 
solid waste disposal, energy, and clean water facilities  

(A) In general  

Notwithstanding paragraphs (1) and (2), and 
except as provided in paragraph (4), any contract or 
arrangement between a service provider and a service 
recipient -  

(i)  

with respect to -  
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(I)  

the operation of a qualified solid waste disposal 
facility,  

(II)  

the sale to the service recipient of electrical or 
thermal energy produced at a cogeneration or 
alternative energy facility, or  

(III)  

the operation of a water treatment works 
facility, and  

(ii)  

which purports to be a service contract,  

shall be treated as a service contract.  

(B) Qualified solid waste disposal facility  

For purposes of subparagraph (A), the term 
''qualified solid waste disposal facility'' means any 
facility if such facility provides solid waste disposal 
services for residents of part or all of 1 or more 
governmental units and substantially all of the solid 
waste processed at such facility is collected from the 
general public.  

(C) Cogeneration facility  

For purposes of subparagraph (A), the term 
''cogeneration facility'' means a facility which uses the 
same energy source for the sequential generation of 
electrical or mechanical power in combination with 
steam, heat, or other forms of useful energy.  

(D) Alternative energy facility  

For purposes of subparagraph (A), the term 
''alternative energy facility'' means a facility for 
producing electrical or thermal energy if the primary 
energy source for the facility is not oil, natural gas, 
coal, or nuclear power.  

(E) Water treatment works facility  

For purposes of subparagraph (A), the term 
''water treatment works facility'' means any treatment 
works within the meaning of section 212(2) of the 
Federal Water Pollution Control Act.  
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(4) Paragraph (3) not to apply in certain cases  

(A) In general  

Paragraph (3) shall not apply to any qualified solid 
waste disposal facility, cogeneration facility, 
alternative energy facility, or water treatment works 
facility used under a contract or arrangement if -  

(i)  

the service recipient (or a related entity) operates 
such facility,  

(ii)  

the service recipient (or a related entity) bears any 
significant financial burden if there is 
nonperformance under the contract or arrangement 
(other than for reasons beyond the control of the 
service provider),  

(iii)  

the service recipient (or a related entity) receives 
any significant financial benefit if the operating 
costs of such facility are less than the standards of 
performance or operation under the contract or 
arrangement, or  

(iv)  

the service recipient (or a related entity) has an 
option to purchase, or may be required to 
purchase, all or a part of such facility at a fixed and 
determinable price (other than for fair market 
value).  

For purposes of this paragraph, the term ''related 
entity'' has the same meaning as when used in section 
168(h).  

(B) Special rules for application of subparagraph (A) with 
respect to certain rights and allocations under the 
contract  

For purposes of subparagraph (A), there shall not 
be taken into account -  

(i)  

any right of a service recipient to inspect any 
facility, to exercise any sovereign power the service 
recipient may possess, or to act in the event of a 
breach of contract by the service provider, or  
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(ii)  

any allocation of any financial burden or benefits in 
the event of any change in any law.  

(C) Special rules for application of subparagraph (A) in 
the case of certain events  

(i) Temporary shut-downs, etc.  

For purposes of clause (ii) of subparagraph (A), 
there shall not be taken into account any 
temporary shut-down of the facility for repairs, 
maintenance, or capital improvements, or any 
financial burden caused by the bankruptcy or 
similar financial difficulty of the service provider.  

(ii) Reduced costs  

For purposes of clause (iii) of subparagraph (A), 
there shall not be taken into account any 
significant financial benefit merely because 
payments by the service recipient under the 
contract or arrangement are decreased by reason 
of increased production or efficiency or the 
recovery of energy or other products.  

(5) Exception for certain low-income housing  

This subsection shall not apply to any property 
described in clause (i), (ii), (iii), or (iv) of section 1250(a)
(1)(B) (relating to low-income housing) if -  

(A)  

such property is operated by or for an organization 
described in paragraph (3) or (4) of section 501(c), 
and  

(B)  

at least 80 percent of the units in such property 
are leased to low-income tenants (within the meaning 
of section 167(k)(3)(B)) (as in effect on the day 
before the date of the enactment of the Revenue 
Reconcilation [3] Act of 1990). ''Reconciliation''.  

(6) Regulations  

The Secretary may prescribe such regulations as may 
be necessary or appropriate to carry out the provisions of 
this subsection.  

(f) Use of related persons or pass-thru entities  
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The Secretary shall prescribe such regulations as may be 
necessary or appropriate to prevent the avoidance of those 
provisions of this title which deal with -  

(1)  

the linking of borrowing to investment, or  

(2)  

diminishing risks,  

through the use of related persons, pass-thru entities, or 
other intermediaries.  

(g) Clarification of fair market value in the case of nonrecourse 
indebtedness  

For purposes of subtitle A, in determining the amount of 
gain or loss (or deemed gain or loss) with respect to any 
property, the fair market value of such property shall be 
treated as being not less than the amount of any 
nonrecourse indebtedness to which such property is subject.  

(h) Motor vehicle operating leases  

(1) In general  

For purposes of this title, in the case of a qualified 
motor vehicle operating agreement which contains a 
terminal rental adjustment clause -  

(A)  

such agreement shall be treated as a lease if (but 
for such terminal rental adjustment clause) such 
agreement would be treated as a lease under this title, 
and  

(B)  

the lessee shall not be treated as the owner of the 
property subject to an agreement during any period 
such agreement is in effect.  

(2) Qualified motor vehicle operating agreement defined  

For purposes of this subsection -  

(A) In general  

The term ''qualified motor vehicle operating 
agreement'' means any agreement with respect to a 
motor vehicle (including a trailer) which meets the 
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requirements of subparagraphs (B), (C), and (D) 
of this paragraph.  

(B) Minimum liability of lessor  

An agreement meets the requirements of this 
subparagraph if under such agreement the sum of -  

(i)  

the amount the lessor is personally liable to repay, 
and  

(ii)  

the net fair market value of the lessor's interest in 
any property pledged as security for property 
subject to the agreement,  

equals or exceeds all amounts borrowed to finance 
the acquisition of property subject to the agreement. 
There shall not be taken into account under clause (ii) 
any property pledged which is property subject to the 
agreement or property directly or indirectly financed 
by indebtedness secured by property subject to the 
agreement.  

(C) Certification by lessee; notice of tax ownership  

An agreement meets the requirements of this 
subparagraph if such agreement contains a separate 
written statement separately signed by the lessee -  

(i)  

under which the lessee certifies, under penalty of 
perjury, that it intends that more than 50 percent 
of the use of the property subject to such 
agreement is to be in a trade or business of the 
lessee, and  

(ii)  

which clearly and legibly states that the lessee has 
been advised that it will not be treated as the 
owner of the property subject to the agreement for 
Federal income tax purposes.  

(D) Lessor must have no knowledge that certification is 
false  

An agreement meets the requirements of this 
subparagraph if the lessor does not know that the 
certification described in subparagraph (C)(i) is false.  
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(3) Terminal rental adjustment clause defined  

(A) In general  

For purposes of this subsection, the term 
''terminal rental adjustment clause'' means a provision 
of an agreement which permits or requires the rental 
price to be adjusted upward or downward by reference 
to the amount realized by the lessor under the 
agreement upon sale or other disposition of such 
property.  

(B) Special rule for lessee dealers  

The term ''terminal rental adjustment clause'' also 
includes a provision of an agreement which requires a 
lessee who is a dealer in motor vehicles to purchase 
the motor vehicle for a predetermined price and then 
resell such vehicle where such provision achieves 
substantially the same results as a provision described 
in subparagraph (A).  

(i) Taxable mortgage pools  

(1) Treated as separate corporations  

A taxable mortgage pool shall be treated as a 
separate corporation which may not be treated as an 
includible corporation with any other corporation for 
purposes of section 1501.  

(2) Taxable mortgage pool defined  

For purposes of this title -  

(A) In general  

Except as otherwise provided in this paragraph, a 
taxable mortgage pool is any entity (other than a 
REMIC or a FASIT) if -  

(i)  

substantially all of the assets of such entity 
consists of debt obligations (or interests therein) 
and more than 50 percent of such debt obligations 
(or interests) consists of real estate mortgages (or 
interests therein),  

(ii)  

such entity is the obligor under debt obligations 
with 2 or more maturities, and  
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(iii)  

under the terms of the debt obligations referred to 
in clause (ii) (or underlying arrangement), 
payments on such debt obligations bear a 
relationship to payments on the debt obligations 
(or interests) referred to in clause (i).  

(B) Portion of entities treated as pools  

Any portion of an entity which meets the definition 
of subparagraph (A) shall be treated as a taxable 
mortgage pool.  

(C) Exception for domestic building and loan  

Nothing in this subsection shall be construed to 
treat any domestic building and loan association (or 
portion thereof) as a taxable mortgage pool.  

(D) Treatment of certain equity interests  

To the extent provided in regulations, equity 
interest of varying classes which correspond to 
maturity classes of debt shall be treated as debt for 
purposes of this subsection.  

(3) Treatment of certain REIT's   

If -  

(A)  

a real estate investment trust is a taxable 
mortgage pool, or  

(B)  

a qualified REIT subsidiary (as defined in section 
856(i)(2)) of a real estate investment trust is a 
taxable mortgage pool,  

under regulations prescribed by the Secretary, 
adjustments similar to the adjustments provided in 
section 860E(d) shall apply to the shareholders of such 
real estate investment trust.  

(j) Tax treatment of Federal Thrift Savings Fund   

(1) In general  

For purposes of this title -  

(A)  
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the Thrift Savings Fund shall be treated as a trust 
described in section 401(a) which is exempt from 
taxation under section 501(a);  

(B)  

any contribution to, or distribution from, the Thrift 
Savings Fund shall be treated in the same manner as 
contributions to or distributions from such a trust; and  

(C)  

subject to section 401(k)(4)(B) and any dollar 
limitation on the application of section 402(e)(3), 
contributions to the Thrift Savings Fund shall not be 
treated as distributed or made available to an 
employee or Member nor as a contribution made to 
the Fund by an employee or Member merely because 
the employee or Member has, under the provisions of 
subchapter III of chapter 84 of title 5, United States 
Code, and section 8351 of such title 5, an election 
whether the contribution will be made to the Thrift 
Savings Fund or received by the employee or Member 
in cash.  

(2) Nondiscrimination requirements  

Notwithstanding any other provision of law, the Thrift 
Savings Fund is not subject to the nondiscrimination 
requirements applicable to arrangements described in 
section 401(k) or to matching contributions (as described 
in section 401(m)), so long as it meets the requirements 
of this section.  

(3) Coordination with Social Security Act  

Paragraph (1) shall not be construed to provide that 
any amount of the employee's or Member's basic pay 
which is contributed to the Thrift Savings Fund shall not 
be included in the term ''wages'' for the purposes of 
section 209 of the Social Security Act or section 3121(a) 
of this title.  

(4) Definitions  

For purposes of this subsection, the terms ''Member'', 
''employee'', and ''Thrift Savings Fund'' shall have the 
same respective meanings as when used in subchapter III 
of chapter 84 of title 5, United States Code.  

(5) Coordination with other provisions of law  

No provision of law not contained in this title shall 
apply for purposes of determining the treatment under 
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this title of the Thrift Savings Fund or any 
contribution to, or distribution from, such Fund.  

(k) Treatment of certain amounts paid to charity  

In the case of any payment which, except for section 501
(b) of the Ethics in Government Act of 1978, might be made 
to any officer or employee of the Federal Government but 
which is made instead on behalf of such officer or employee 
to an organization described in section 170(c) -  

(1)  

such payment shall not be treated as received by 
such officer or employee for all purposes of this title and 
for all purposes of any tax law of a State or political 
subdivision thereof, and  

(2)  

no deduction shall be allowed under any provision of 
this title (or of any tax law of a State or political 
subdivision thereof) to such officer or employee by reason 
of having such payment made to such organization.  

For purposes of this subsection, a Senator, a 
Representative in, or a Delegate or Resident Commissioner 
to, the Congress shall be treated as an officer or employee of 
the Federal Government.  

(l) Regulations relating to conduit arrangements  

The Secretary may prescribe regulations recharacterizing 
any multiple -party financing transaction as a transaction 
directly among any 2 or more of such parties where the 
Secretary determines that such recharacterization is 
appropriate to prevent avoidance of any tax imposed by this 
title.  

(m) Designation of contract markets  

Any designation by the Commodity Futures Trading 
Commission of a contract market which could not have been 
made under the law in effect on the day before the date of 
the enactment of the Commodity Futures Modernization Act 
of 2000 shall apply for purposes of this title except to the 
extent provided in regulations prescribed by the Secretary.  

(n) Cross references  

(1) Other definitions For other definitions, see the following 
sections of Title 1  

For other definitions, see the following sections of 
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Title 1 of the United States Code:  

(1)  

Singular as including plural, section 1.  

(2)  

Plural as including singular, section 1.  

(3)  

Masculine as including feminine, section 1.  

(4)  

Officer, section 1.  

(5)  

Oath as including affirmation, section 1.  

(6)  

County as including parish, section 2.  

(7)  

Vessel as including all means of water 
transportation, section 3.  

(8)  

Vehicle as including all means of land 
transportation, section 4.  

(9)  

Company or association as including successors 
and assigns, section 5.  

(2) Effect of cross references For effect of cross references 
in this title, see section  

For effect of cross references in this title, see 
section 7806(a) 

 
[1] See References in Text note below.  
 
[2] See References in Text note below.  
 
[3] So in original. Probably should be  
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(a) Wages 

For purposes of this chapter, the term “wages” means all remuneration 
(other than fees paid to a public official) for services performed by an 
employee for his employer, including the cash value of all remuneration 
(including benefits) paid in any medium other than cash; except that such 
term shall not include remuneration paid— 

(1) for active service performed in a month for which such employee is 
entitled to the benefits of section 112 (relating to certain combat zone 
compensation of members of the Armed Forces of the United States) to 
the extent remuneration for such service is excludable from gross income 
under such section; or 

(2) for agricultural labor (as defined in section 3121 (g)) unless the 
remuneration paid for such labor is wages (as defined in section 3121 
(a)); or 

(3) for domestic service in a private home, local college club, or local 
chapter of a college fraternity or sorority; or 

(4) for service not in the course of the employer’s trade or business 
performed in any calendar quarter by an employee, unless the cash 
remuneration paid for such service is $50 or more and such service is 
performed by an individual who is regularly employed by such employer 
to perform such service. For purposes of this paragraph, an individual 
shall be deemed to be regularly employed by an employer during a 
calendar quarter only if— 

(A) on each of some 24 days during such quarter such individual 
performs for such employer for some portion of the day service not in 
the course of the employer’s trade or business; or 
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(B) such individual was regularly employed (as determined under 
subparagraph (A)) by such employer in the performance of such 
service during the preceding calendar quarter; or 

(5) for services by a citizen or resident of the United States for a foreign 
government or an international organization; or 

(6) for such services, performed by a nonresident alien individual, as 
may be designated by regulations prescribed by the Secretary; or 

[(7) Repealed. Pub. L. 89–809, title I, § 103(k), Nov. 13, 1966, 80 Stat. 
1554] 

(8) 

(A) for services for an employer (other than the United States or any 
agency thereof)— 

(i) performed by a citizen of the United States if, at the time of 
the payment of such remuneration, it is reasonable to believe that 
such remuneration will be excluded from gross income under 
section 911; or 

(ii) performed in a foreign country or in a possession of the United 
States by such a citizen if, at the time of the payment of such 
remuneration, the employer is required by the law of any foreign 
country or possession of the United States to withhold income tax 
upon such remuneration; or 

(B) for services for an employer (other than the United States or any 
agency thereof) performed by a citizen of the United States within a 
possession of the United States (other than Puerto Rico), if it is 
reasonable to believe that at least 80 percent of the remuneration to 
be paid to the employee by such employer during the calendar year 
will be for such services; or 

(C) for services for an employer (other than the United States or any 
agency thereof) performed by a citizen of the United States within 
Puerto Rico, if it is reasonable to believe that during the entire 
calendar year the employee will be a bona fide resident of Puerto 
Rico; or 

(D) for services for the United States (or any agency thereof) 
performed by a citizen of the United States within a possession of the 
United States to the extent the United States (or such agency) 
withholds taxes on such remuneration pursuant to an agreement with 
such possession; or 

(9) for services performed by a duly ordained, commissioned, or licensed 
minister of a church in the exercise of his ministry or by a member of a 
religious order in the exercise of duties required by such order; or 

(10) 

(A) for services performed by an individual under the age of 18 in the 
delivery or distribution of newspapers or shopping news, not including 
delivery or distribution to any point for subsequent delivery or 
distribution; or 

(B) for services performed by an individual in, and at the time of, the 
sale of newspapers or magazines to ultimate consumers, under an 
arrangement under which the newspapers or magazines are to be sold 
by him at a fixed price, his compensation being based on the retention 
of the excess of such price over the amount at which the newspapers 
or magazines are charged to him, whether or not he is guaranteed a 
minimum amount of compensation for such services, or is entitled to 
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be credited with the unsold newspapers or magazines turned back; or 

(11) for services not in the course of the employer’s trade or business, to 
the extent paid in any medium other than cash; or 

(12) to, or on behalf of, an employee or his beneficiary— 

(A) from or to a trust described in section 401 (a) which is exempt 
from tax under section 501 (a) at the time of such payment unless 
such payment is made to an employee of the trust as remuneration 
for services rendered as such employee and not as a beneficiary of 
the trust; or 

(B) under or to an annuity plan which, at the time of such payment, 
is a plan described in section 403 (a); or 

(C) for a payment described in section 402 (h)(1) and (2) if, at the 
time of such payment, it is reasonable to believe that the employee 
will be entitled to an exclusion under such section for payment; or 

(D) under an arrangement to which section 408 (p) applies; or 

(E) under or to an eligible deferred compensation plan which, at the 
time of such payment, is a plan described in section 457 (b) which is 
maintained by an eligible employer described in section 457 (e)(1)(A),
[1] or 

(13) pursuant to any provision of law other than section 5(c) or 6(1) of 
the Peace Corps Act, for service performed as a volunteer or volunteer 
leader within the meaning of such Act; or 

(14) in the form of group-term life insurance on the life of an employee; 
or 

(15) to or on behalf of an employee if (and to the extent that) at the 
time of the payment of such remuneration it is reasonable to believe that 
a corresponding deduction is allowable under section 217 (determined 
without regard to section 274 (n)); or 

(16) 

(A) as tips in any medium other than cash; 

(B) as cash tips to an employee in any calendar month in the course 
of his employment by an employer unless the amount of such cash 
tips is $20 or more; [2] 

(17) for service described in section 3121 (b)(20); [2] 

(18) for any payment made, or benefit furnished, to or for the benefit of 
an employee if at the time of such payment or such furnishing it is 
reasonable to believe that the employee will be able to exclude such 
payment or benefit from income under section 127, 129, 134 (b)(4), or 
134 (b)(5); [2](19) for any benefit provided to or on behalf of an 
employee if at the time such benefit is provided it is reasonable to believe 
that the employee will be able to exclude such benefit from income under 
section 74 (c), 108 (f)(4), 117, or 132; [2] 

(20) for any medical care reimbursement made to or for the benefit of an 
employee under a self-insured medical reimbursement plan (within the 
meaning of section 105 (h)(6)); [2] 

(21) for any payment made to or for the benefit of an employee if at the 
time of such payment it is reasonable to believe that the employee will be 
able to exclude such payment from income under section 106 (b); or 
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(22) any payment made to or for the benefit of an employee if at the 
time of such payment it is reasonable to believe that the employee will be 
able to exclude such payment from income under section 106 (d). 

The term “wages” includes any amount includible in gross income of an 
employee under section 409A and payment of such amount shall be treated 
as having been made in the taxable year in which the amount is so includible. 

(b) Payroll period 

For purposes of this chapter, the term “payroll period” means a period for 
which a payment of wages is ordinarily made to the employee by his 
employer, and the term “miscellaneous payroll period” means a payroll 
period other than a daily, weekly, biweekly, semimonthly, monthly, 
quarterly, semiannual or annual payroll period. 

(c) Employee 

For purposes of this chapter, the term “employee” includes an officer, 
employee, or elected official of the United States, a State, or any political 
subdivision thereof, or the District of Columbia, or any agency or 
instrumentality of any one or more of the foregoing. The term “employee” 
also includes an officer of a corporation. 

(d) Employer 

For purposes of this chapter, the term “employer” means the person for 
whom an individual performs or performed any service, of whatever nature, 
as the employee of such person, except that— 

(1) if the person for whom the individual performs or performed the 
services does not have control of the payment of the wages for such 
services, the term “employer” (except for purposes of subsection (a)) 
means the person having control of the payment of such wages, and 

(2) in the case of a person paying wages on behalf of a nonresident alien 
individual, foreign partnership, or foreign corporation, not engaged in 
trade or business within the United States, the term “employer” (except 
for purposes of subsection (a)) means such person. 

(e) Number of withholding exemptions claimed 

For purposes of this chapter, the term “number of withholding exemptions 
claimed” means the number of withholding exemptions claimed in a 
withholding exemption certificate in effect under section 3402 (f), or in 
effect under the corresponding section of prior law, except that if no such 
certificate is in effect, the number of withholding exemptions claimed shall 
be considered to be zero. 

(f) Tips 

For purposes of subsection (a), the term “wages” includes tips received by 
an employee in the course of his employment. Such wages shall be deemed 
to be paid at the time a written statement including such tips is furnished to 
the employer pursuant to section 6053 (a) or (if no statement including such 
tips is so furnished) at the time received. 

[(g) Repealed. Pub. L. 101–140, title II, §•203(a)(2), Nov. 8, 1989, 
103 Stat. 830] 

(h) Crew leader rules to apply 

Rules similar to the rules of section 3121 (o) shall apply for purposes of this 
chapter. 
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[1] So in original. The comma probably should be a semicolon.  
 
[2] So in original. Probably should be followed by “or”.  
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TITLE 26 > Subtitle C > CHAPTER 24 > Sec. 3401. Next

Sec. 3401. - Definitions  

(a) Wages  

For purposes of this chapter, the term ''wages'' means all 
remuneration (other than fees paid to a public official) for 
services performed by an employee for his employer, 
including the cash value of all remuneration (including 
benefits) paid in any medium other than cash; except that 
such term shall not include remuneration paid -  

(1)  

for active service performed in a month for which 
such employee is entitled to the benefits of section 112 
(relating to certain combat zone compensation of 
members of the Armed Forces of the United States) to 
the extent remuneration for such service is excludable 
from gross income under such section; or  

(2)  

for agricultural labor (as defined in section 3121(g)) 
unless the remuneration paid for such labor is wages (as 
defined in section 3121(a)); or  

(3)  

for domestic service in a private home, local college 
club, or local chapter of a college fraternity or sorority; or  

(4)  

for service not in the course of the employer's trade 
or business performed in any calendar quarter by an 
employee, unless the cash remuneration paid for such 
service is $50 or more and such service is performed by 
an individual who is regularly employed by such employer 
to perform such service. For purposes of this paragraph, 
an individual shall be deemed to be regularly employed 
by an employer during a calendar quarter only if -  
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(A)  

on each of some 24 days during such quarter such 
individual performs for such employer for some 
portion of the day service not in the course of the 
employer's trade or business; or  

(B)  

such individual was regularly employed (as 
determined under subparagraph (A)) by such 
employer in the performance of such service during 
the preceding calendar quarter; or  

(5)  

for services by a citizen or resident of the United 
States for a foreign government or an international 
organization; or  

(6)  

for such services, performed by a nonresident alien 
individual, as may be designated by regulations 
prescribed by the Secretary; or  

(7)  

Repealed. Pub. L. 89-809, title I, Sec. 103(k), Nov. 
13, 1966, 80 Stat. 1554)  

(8)  

(A)  

for services for an employer (other than the 
United States or any agency thereof) -  

(i)  

performed by a citizen of the United States if, at 
the time of the payment of such remuneration, it is 
reasonable to believe that such remuneration will 
be excluded from gross income under section 911; 
or  

(ii)  

performed in a foreign country or in a possession 
of the United States by such a citizen if, at the time 
of the payment of such remuneration, the 
employer is required by the law of any foreign 
country or possession of the United States to 
withhold income tax upon such remuneration; or  
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(B)  

for services for an employer (other than the 
United States or any agency thereof) performed by a 
citizen of the United States within a possession of the 
United States (other than Puerto Rico), if it is 
reasonable to believe that at least 80 percent of the 
remuneration to be paid to the employee by such 
employer during the calendar year will be for such 
services; or  

(C)  

for services for an employer (other than the 
United States or any agency thereof) performed by a 
citizen of the United States within Puerto Rico, if it is 
reasonable to believe that during the entire calendar 
year the employee will be a bona fide resident of 
Puerto Rico; or  

(D)  

for services for the United States (or any agency 
thereof) performed by a citizen of the United States 
within a possession of the United States to the extent 
the United States (or such agency) withholds taxes on 
such remuneration pursuant to an agreement with 
such possession; or  

(9)  

for services performed by a duly ordained, 
commissioned, or licensed minister of a church in the 
exercise of his ministry or by a member of a religious 
order in the exercise of duties required by such order; or  

(10)  

(A)  

for services performed by an individual under the 
age of 18 in the delivery or distribution of newspapers 
or shopping news, not including delivery or 
distribution to any point for subsequent delivery or 
distribution; or  

(B)  

for services performed by an individual in, and at 
the time of, the sale of newspapers or magazines to 
ultimate consumers, under an arrangement under 
which the newspapers or magazines are to be sold by 
him at a fixed price, his compensation being based on 
the retention of the excess of such price over the 
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amount at which the newspapers or magazines 
are charged to him, whether or not he is guaranteed a 
minimum amount of compensation for such services, 
or is entitled to be credited with the unsold 
newspapers or magazines turned back; or  

(11)  

for services not in the course of the employer's trade 
or business, to the extent paid in any medium other than 
cash; or  

(12)  

to, or on behalf of, an employee or his beneficiary -  

(A)  

from or to a trust described in section 401(a) 
which is exempt from tax under section 501(a) at the 
time of such payment unless such payment is made to 
an employee of the trust as remuneration for services 
rendered as such employee and not as a beneficiary of 
the trust; or  

(B)  

under or to an annuity plan which, at the time of 
such payment, is a plan described in section 403(a); 
or  

(C)  

for a payment described in section 402(h)(1) and 
(2) if, at the time of such payment, it is reasonable to 
believe that the employee will be entitled to an 
exclusion under such section for payment; or  

(D)  

under an arrangement to which section 408(p) 
applies; or  

(13)  

pursuant to any provision of law other than section 5
(c) or 6(1) of the Peace Corps Act, for service performed 
as a volunteer or volunteer leader within the meaning of 
such Act; or  

(14)  

in the form of group-term life insurance on the life of 
an employee; or  
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(15)  

to or on behalf of an employee if (and to the extent 
that) at the time of the payment of such remuneration it 
is reasonable to believe that a corresponding deduction is 
allowable under section 217 (determined without regard 
to section 274(n)); or  

(16)  

(A)  

as tips in any medium other than cash;  

(B)  

as cash tips to an employee in any calendar month 
in the course of his employment by an employer 
unless the amount of such cash tips is $20 or more; 
[1]  ''or''.  

(17)  

for service described in section 3121(b)(20); [1]  
 

(18)  

for any payment made, or benefit furnished, to or for 
the benefit of an employee if at the time of such payment 
or such furnishing it is reasonable to believe that the 
employee will be able to exclude such payment or benefit 
from income under section 127 or 129; [1]  

(19)  

for any benefit provided to or on behalf of an 
employee if at the time such benefit is provided it is 
reasonable to believe that the employee will be able to 
exclude such benefit from income under section 74(c), 
117, or 132; [1]   

(20)  

for any medical care reimbursement made to or for 
the benefit of an employee under a self-insured medical 
reimbursement plan (within the meaning of section 105
(h)(6)); or  

(21)  

for any payment made to or for the benefit of an 
employee if at the time of such payment it is reasonable 
to believe that the employee will be able to exclude such 
payment from income under section 106(b).  
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(b) Payroll period  

For purposes of this chapter, the term ''payroll period'' 
means a period for which a payment of wages is ordinarily 
made to the employee by his employer, and the term 
''miscellaneous payroll period'' means a payroll period other 
than a daily, weekly, biweekly, semimonthly, monthly, 
quarterly, semiannual or annual payroll period.  

(c) Employee  

For purposes of this chapter, the term ''employee'' 
includes an officer, employee, or elected official of the United 
States, a State, or any political subdivision thereof, or the 
District of Columbia, or any agency or instrumentality of any 
one or more of the foregoing. The term ''employee'' also 
includes an officer of a corporation.  

(d) Employer  

For purposes of this chapter, the term ''employer'' 
means the person for whom an individual performs or 
performed any service, of whatever nature, as the employee 
of such person, except that -  

(1)  

if the person for whom the individual performs or 
performed the services does not have control of the 
payment of the wages for such services, the term 
''employer'' (except for purposes of subsection (a)) 
means the person having control of the payment of such 
wages, and  

(2)  

in the case of a person paying wages on behalf of a 
nonresident alien individual, foreign partnership, or 
foreign corporation, not engaged in trade or business 
within the United States, the term ''employer'' (except for 
purposes of subsection (a)) means such person.  

(e) Number of withholding exemptions claimed  

For purposes of this chapter, the term ''number of 
withholding exemptions claimed'' means the number of 
withholding exemptions claimed in a withholding exemption 
certificate in effect under section 3402(f), or in effect under 
the corresponding section of prior law, except that if no such 
certificate is in effect, the number of withholding exemptions 
claimed shall be considered to be zero.  

(f) Tips  
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For purposes of subsection (a), the term ''wages'' 
includes tips received by an employee in the course of his 
employment. Such wages shall be deemed to be paid at the 
time a written statement including such tips is furnished to 
the employer pursuant to section 6053(a) or (if no statement 
including such tips is so furnished) at the time received.  

(g)  

Repealed. Pub. L. 101-140, title II, Sec. 203(a)(2), Nov. 
8, 1989, 103 Stat. 830)  

(h) Crew leader rules to apply  

Rules similar to the rules of section 3121(o) shall apply 
for purposes of this chapter 

 
[1] So in original. Probably should be followed by  
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      Sec. 31.3401(c)-1  Employee.

(a) The term EMPLOYEE includes every individual performing services if the relationship between
him and the person for whom he performs such services is the legal relationship of employer and
employee. The term includes officers and employees, whether elected or appointed, of the United
States, a State, Territory, Puerto Rico, or any political subdivision thereof, or the District of
Columbia, or any agency or instrumentality of any one or more of the foregoing.

(b) Generally the relationship of employer and employee exists when the person for whom services
are performed has the right to control and direct the individual who performs the services, not only
as to the result to be accomplished by the work but also as to the details and means by which that
result is accomplished. That is, an employee is subject to the will and control of the employer not
only as to what shall be done but how it shall be done. In this connection, it is not necessary that the
employer actually direct or control the manner in which the services are performed; it is sufficient if
he has the right to do so. The right to discharge is also an important factor indicating that the person
possessing that right is an employer. Other factors characteristic of an employer, but not necessarily
present in every case, are the furnishing of tools and the furnishing of a place to work to the
individual who performs the services. In general, if an individual is subject to the control or direction
of another merely as to the result to be accomplished by the work and not as to the means and
methods for accomplishing the result, he is not an employee.

(c) Generally, physicians, lawyers, dentists, veterinarians, contractors, subcontractors, public
stenographers, auctioneers, and others who follow an independent trade, business, or profession, in
which they offer their services to the public, are not employees.

(d) Whether the relationship of employer and employee exists will in doubtful cases be determined
upon an examination of the particular facts of each case.

(e) If the relationship of employer and employee exists, the designation or description of the
relationship by the parties as anything other than that of employer and employee is immaterial. Thus,
if such relationship exists, it is of no consequence that the employee is designated as a partner,
coadventurer, agent, independent contractor, or the like.

(f) All classes or grades of employees are included within the relationship of employer and
employee. Thus, superintendents, managers and other supervisory personnel are employees.
Generally, an officer of a corporation is an employee of the corporation. However, an officer of a
corporation who as such does not perform any services or performs only minor services and who
neither receives nor is entitled to receive, directly or indirectly, any remuneration is not considered to

cmhansen
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be an employee of the corporation. A director of a corporation in his capacity as such is not an
employee of the corporation.

(g) The term EMPLOYEE includes every individual who receives a supplemental unemployment
compensation benefit which is treated under paragraph (b)(14) of Section 31.3401(a)-1 as if it
were wages.

(h) Although an individual may be an employee under this section, his services may be of such a
nature, or performed under such circumstances, that the remuneration paid for such services does
not constitute wages within the meaning of section 3401(a).

[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as amended by T.D. 7068, 35 FR 17329, Nov. 11, 1970]
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      Sec. 301.6671-1 Rules for application of assessable penalties.

(a) Penalty assessed as tax.  The penalties and liabilities provided by subchapter B, chapter 68, of
the Code (sections 6671 to 6675, inclusive) shall be paid upon notice and demand by the district
director or the director of the regional service center and shall be assessed and collected in the same
manner as taxes. Except as otherwise provided, any reference in the Code to 'tax' imposed
thereunder shall also be deemed to refer to the penalties and liabilities provided by subchapter B of
chapter 68.

(b) Person defined.  For purposes of subchapter B of chapter 68, the term 'person' includes an
officer or employee of a corporation, or a member or employee of a partnership, who as such
officer, employee, or member is under a duty to perform the act in respect of which the violation
occurs.
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amendments, was irrevocably transferred with reservation of a life estate to the transferor; and that, so 
applied, the statute does not offend the due process clause of the Fifth Amendment of the Constitution. 
The numerous cases pending in the courts and the Board of Tax Appeals involving these questions, and 
the claim that decisions of this court have not settled the matter, moved us to grant certiorari.  

The respondents in No. 375 are executors under the will of a decedent who died November 20, 1932. 
On February 13, 1924, voluntarily and without valuable consideration, he transferred to a trustee 
property which he expected to receive under the will of his brother, reserving to himself the income for 
life, directing division of the income after his death between nephews and nieces and distribution of the 
corpus, upon the death of the survivor of them, amongst their then living issue. After his brother's death, 
and on October 22, 1926, he duly ratified and confirmed the original trust instrument. The 
Commissioner ruled that the value of the trust assets should be included in the decedent's gross estate, 
in the view that the transfer was testamentary, because made in contemplation of death, or intended to 
take effect in possession or enjoyment at or after death, within the meaning of section 302(c) of the 
Revenue Act of 1926. The respondents paid the resulting tax and sued for refund in the District Court of 
Massachusetts. Judgment went for the Collector. 4 The Circuit Court of Appeals held that the District 
Court erred in concluding that the transfer was made in contemplation of death or was intended to take 
effect in possession or enjoyment after death. The petitioner nevertheless insisted upon the legality of 
the [303 U.S. 303, 306]   exaction as the decedent died after the 1931 and 1932 amendments of section 302
(c), which declared the property transferred a part of the gross estate for computation of estate tax, in 
virtue of the reservation to the transferor of the income for his life. The court overruled the contention, 
holding that, if so retroactively enforced, the legislation violated the Fifth Amendment of the 
Constitution, and reversed the judgment. 5 In his application for certiorari the petitioner did not assign 
error to the Circuit Court's ruling as to the nontestamentary character of the transfer, but confined his 
attack to the decision that the amendments of section 302(c) could not constitutionally be invoked to 
sustain the tax.  

In No. 484 it appears that the decedent died intestate June 4, 1933. The respondent, her son, is her 
administrator. November 15, 1920, she transferred to him certain cash and securities. On the same day 
they entered into an agreement reciting an understanding that, in case of his death during her life, the 
securities and cash should be reconveyed to her and, in the meantime, he should pay her such portions 
of the income therefrom as she might from time to time request in writing; that while he held the 
securities he might invest and reinvest; that he should bequeath her all the assets constituting the fund, 
in case she survived him; that she would reimburse him for any increased income taxes payable by him 
in virtue of his ownership of the fund and that, if she should survive him and take the property under his 
will, she would reimburse his estate for state and federal inheritance taxes due by reason of the bequest. 
The agreement contained other provisions for the safeguarding and separate cutody of the fund during 
the mother's life. The respondent paid the decedent portions of the income upon her request. He 
executed a will bequeath- [303 U.S. 303, 307]   ing the property to her on the terms mentioned in the 
agreement, but, upon her death, he revoked the bequest. The Commissioner included the value of the 
fund in the decedent's gross estate, holding that she had made a transfer within the terms of section 302
(c) of the Revenue Act of 1926, as amended in 1931 and 1932. The Board of Tax Appeals reversed the 
Commissioner's determination and the Court of Appeals affirmed its action6 upon the authority of the 
decision of the Circuit Court of Appeals of the First Circuit in No. 375 and that of the Seventh Circuit 
in No. 349, decided this day, Helvering v. Bullard, 303 U.S. 297 , 58 S.Ct. 565.  

Counsel for the government argue that the Joint Resolution of 1931 and section 803(a) of the Revenue 
Act of 1932 were intended to impose an estate tax measured by transfers of the sort therein described 
which had been irrevocably made prior to the passage of the legislation and that, so construed, they are 
not arbitrarily or unreasonably retroactive and do not offend the due process clause of the Fifth 
Amendment. Counsel for respondents answer that the enactments were intended to operate only upon 
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transfers subsequently consummated and, if construed to reach the past transfers here involved, violate 
the amendment. We hold that the statutes are prospective in their operation and do not impose a tax in 
respect of past irrevocable transfers with reservation of a life interest.  

Ascertainment of the intended application of the Joint Resolution of March 3, 1931, and section 803(a) 
of the Revenue Act of 1932, involves a reading of them in the light of cases construing similar 
phraseology of earlier acts, their legislative history and administrative interpretation. There is 
agreement and section 803(a) re-enacted the substance of the Joint Resolution with but slight verbal 
differences. It will, therefore, be necessary to quote only [303 U.S. 303, 308]   the Resolution. By it section 
302(c) of the Revenue Act of 1926, supra, was amended to provide:  

'The value of the gross estate of the decedent shall be determined by including the value at the 
time of his death of all property, real or personal, tangible or intangible, wherever situated ...  

'(c) To the extent of any interest therein of which the decedent has at any time made a transfer, by 
trust or otherwise, in contemplation of or intended to take effect in possession or enjoyment at or 
after his death, including a transfer under which the transferor has retained for his life or any 
period not ending before his death (1) the possession or enjoyment of, or the income from, the 
property or (2) the right to designate the persons who shall possess or enjoy the property or the 
income therefrom; except in case of a bona fide sale for an adequate and full consideration in 
money or money's worth.' 46 Stat. 1516 

The matter in ordinary type is section 302(c) as it was prior to amendment; the additions are in italics.  

The Government relies on the words 'at any time' as demonstrating that the legislation was intended to 
apply to transfers made before its adoption and is so unequivocal as to leave no room for construction. 
This phrase, appearing in an earlier revenue act, had, however, been held not to render the statute 
effective upon transfers antedating the passage of the act7 and Congress apparently realized that the 
expression did not carry the statute back so as to embrace transactions consummated before its passage; 
for, in subsection (h) of section 302 of the Revenue Act of 1926,8 in referring to transactions and 
interests [303 U.S. 303, 309]   giving rise to a tax by virtue of preceding subsections, it directed that they 
should be taxable 'whether made, created, arising, existing, exercised, or relinquished before or after the 
enactment of this Act ( February 26, 1926).'9 We conclude that the meaning of the section is not so free 
from doubt as to preclude inquiry concerning the legislative purpose.  

The history of the Resolution is of material aid in its construction. Section 302(c) of the Act of 1926, 
like earlier acts, measured the tax by the inclusion in the gross estate of property of which the decedent 
had made a voluntary transfer in contemplation of, or intended to take effect in possession or enjoyment 
at or after his death. Notwithstanding the Treasury had ruled that a transfer of assets with a reservation 
of income for the donor's life came within the definition, this court held otherwise. 10 Dissatisfied with 
the decision, the Government sought a reversal of it but, in three judgments, announced on March 2, 
1931, the ruling was reaffirmed. 11 In the opinions in these cases, which led to the preparation and 
adoption of the Resolution, the court said there was 'no question of the constitutional authority of the 
Congress to impose prospectively a tax with respect to transfers or trusts of the sort here involved.' 
There then remained one day of the current session of Congress. The Treasury drafted an amendment of 
section 302(c) to bring trusts of this type within its sweep, in the form of the Joint Resolution of March 
3, 1931, which was sent to Congress on the day of our decisions and was passed, [303 U.S. 303, 310]   
under a suspension of the rules, on the next day, the last of the session. 12  

Because its passage was considered exigent, the Resolution was adopted without having been printed 
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and in reliance on statements made from the floor. The Congressional Record discloses the 
understanding of the Congress with respect to its scope. Mr. Garner, of the House Ways and Means 
Committee, stated: 'The Committee on Ways and Means this afternoon had a meeting and unanimously 
reported the resolution just passed. We did not make it retroactive for the reason that we were afraid 
that the Senate would not agree to it.' 13    

Mr. Hawley, of the same committee, in charge of the Resolution, stated, in answer to a question, 'It 
provides that hereafter no such method shall be used to evade the tax' and, referring to the situation 
created by the decisions of this court, he said: 'It is entirely apparent that if this situation is permitted to 
continue, the Federal estate tax will be seriously affected. Entirely apart from the refunds that may be 
expected to result, it is to be anticipated that many persons will proceed to execute trusts or other 
varieties of transfers under which they will be enabled to escape the estate tax upon their property. It is 
of the greatest importance therefore that this situation be corrected and that this obvious opportunity for 
tax avoidance be removed. It is for that purpose that the joint resolution is proposed.'  

This language, we think, scarcely bears the interpretation put upon it by Government counsel-that the 
tax was meant to be laid on estates of all who died after the adoption of the Resolution.  

Bearing in mind that the Resolution was prepared and its passage recommended by the Treasury, the 
adminis- [303 U.S. 303, 311]   trative interpretation supports in uncommon measure the view that it was not 
intended to operate upon completed prior to its passage. Promptly upon its passage the Department 
issued T.D. 4314,14 approved by the Secretary of the Treasury May 22, 1931, which was in the form of 
a letter to collectors of internal revenue and others concerned. It quoted the language of the Resolution, 
and stated:  

'In view of the decisions of the Supreme Court of the United States in Nichols v. Coolidge, 274 
U.S. 531 , 47 S.Ct. 710, 52 A.L. R. 1081 (T.D. 4072, C.B. Vi -2, 351), May v. Heiner, 281 U.S. 
238 , 50 S.Ct. 286, 67 A.L.R. 1244 (Ct.D. 186, C.B. IX-1, 382), Coolidge v. Long, 282 U.S. 582 , 
51 S.Ct. 306; Burnet v. Northern Trust Co., 283 U.S. 782 , 51 S.Ct. 342; Edgar M. Morsman, Jr. 
v. Burnet, 283 U.S. 783 , 51 S.Ct. 343; and Cyrus H. McCormick v. Burnet, 283 U.S. 784 , 51 
S.Ct. 343, 75 L.E.d 1413, the portion added 343, the portion added Revenue Act of 1926, as set 
forth above in italic, will notwithstanding the provisions of section 302(h) of that Act, be applied 
prospectively only, i.e., to such transfers coming within the amendment as were made after 10.30 
p.m., Washington, D.C., time, March 3, 1931.  

'Regulations 70, 1929 edition, will be amended to make the changes necessitated by the 
amendment to section 302(c) of the Revenue Act of 1926 and the above decisions of the Supreme 
Court.' (Italics in the original.)  

April 11, 1932, Regulations 70 were amended by T.D. 4336 and, in part, read: 'Art. 18. Retention of 
possession, enjoyment, or income.-Any transfer which was made by the decedent after 10.30 p.m., 
Washington, D.C., time, March 3, 1931, and under which he retained for his life or any period not 
ending before his death (1) the possession or enjoyment of, or the income from, the property or (2) the 
[303 U.S. 303, 312]   right to designate the persons who shall possess or enjoy the property or the income 
therefrom, is taxable, provided such transfer was not a bona fide sale for an adequate and full 
consideration in money or money's worth.'  

Not only is the legislative history of section 803[a] of the Act of 1932 bare of indication of any purpose 
that it should affect past transfers, but what appears tends to disprove any such thought. 15 Moreover, 
the re-enactment of the Resolution of 1931 in the light of the administrative rulings requires the 
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conclusion that Congress approved and adopted the administrative construction of the provision it re-
enacted. 16    

Regulations 80, approved November 7, 1934, after paraphrasing section 803(a), concluded: 'The 
provisions of this subdivision do not apply (1) if the transfer was made prior to 10.30 p.m., eastern 
standard time, March 3, 1931, and (2) if the decedent died prior to 5 p.m. eastern standard time, June 6, 
1932 (The date of passage of the Revenue Act of 1932). See section 506 of the Revenue Act of 1934 
(26 U.S.C.A. 1691(b)).' This regulation was retained as Article 18 in the 1937 edition of Regulations 80 
issued October 26, [303 U.S. 303, 313]   1937. Thus while the regulations have been altered to treat section 
803(a) of the 1932 act as retroactively affecting transfers made after March 3, 1931, the Department has 
consistently ruled that the Resolution of 1931 has no application to transfers made prior to its adoption. 
The position thus recently taken in inconsistent in its treatment of the two like enactments and is 
difficult to understand in view of the consistent interpretation of the Joint Resolution, but it fails to 
weaken the force of that consistent interpretation with knowledge of which Congress re- enacted the 
same provision in 1932.  

The Government urges that all of these circumstances which are persuasive that the enactments were 
intended to operate for the future are overborne by section 302(h) of the Revenue Act of 1926, which is: 
'Except as otherwise specifically provided therein, subsections (b), (c), (d), (e ), (f), and (g) (of this 
section) shall apply to the transfers, trusts, estates, interests, rights, powers, and relinquishment of 
powers, as severally enumerated and described therein, whether made, created, arising, existing, 
exercised, or reinquished before or after the enactment of this Act (February 26, 1926).' (Italics 
supplied.)  

It will be remembered that the Joint Resolution of 1931 amended section 302(c) of the Act of 1926 to 
cover transfers such as are here involved. It made no reference to any other portion of that act. Since 
section 302(c) in its original form was, by section 302(h), made applicable to transfers whether made 
before or after the Act of 1926, the contention is that it has like operation and effect as respects the 
provision added to it by the amendment. And the same argument is advanced with respect to the 
amendment of subsection (c) by the Act of 1932.  

Resort is had to canons of constructions as an aid in ascertaining the intent of the Legislature. It may 
occur that the intent is so clear that no such resort should be indulged, and the Government claims this 
is such a case. [303 U.S. 303, 314]   The matter is, we think, involved in sufficient ambiguity to warrant our 
seeking such aid. A wellsettled canon tends to support the position of respondents: 'Where one statute 
adopts the particular provisions of another by a specific and descriptive reference to the statute or 
provisions adopted, the effect is the same as though the statute or provisions adopted had been 
incorporated bodily into the adopting statute . ... Such adoption takes the statute as it exists at the time 
of adoption and does not include subsequent additions or modifications by the statute so taken unless it 
does so by express intent.' 17 The weight of authority holds this rule respecting two separate acts 
applicable where, as here, one section of a statute refers to another section which alone is amended. 18   

In view of other settled rules of statutory construction, which teach that a law is presumed, in the 
absence of clear expression to the contrary, to operate prospectively;19 that, if doubt exists as to the 
construction of a taxing statute, the doubt should be resolved in favor of the taxpayer, 20 we feel bound 
to hold that the Joint Resolution of 1931 and section 803( a) of the Act of 1932 apply only to transfers 
with reservation of life income made subsequent to the dates of their adoption respectively. [303 U.S. 303, 
315]   Holding this view, we need not consider the contention that the statutes as applied to the transfers 
under consideration deprive the respondents of their property without due process in violation of the 
Fifth Amendment.  
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The judgments are affirmed.  

Mr. Justice CARDOZO and Mr. Justice REED took no part in the consideration or decision of these 
cases.  

Footnotes  

[ Footnote 1 ] Chapter 27, 44 Stat. 9, 70; U.S.C., tit. 26, 411(c).  

[ Footnote 2 ] Chapter 454, 46 Stat. 1516; U.S.C. tit. 26, 411(c).  

[ Footnote 3 ] Chapter 209, 47 Stat. 169, 279; U.S.C., tit. 26, 411(c), 26 U.S.C. A. 411(c).  

[ Footnote 4 ] D.C., 15 F.Supp. 692.  

[ Footnote 5 ] 1 Cir., 90 F.2d 833.  

[ Footnote 6 ] 2 Cir., 91 F.2d 1010.  

[ Footnote 7 ] Shwab v. Doyle, 258 U.S. 529 , 42 S.Ct. 391, 26 A.L.R. 1454; Union Trust Co. v. 
Wardell, 258 U.S. 537 , 42 S.Ct. 393; construing section 202 of the Act of Sept. 8, 1916, 39 Stat. 777.  

[ Footnote 8 ] 44 Stat. 71, U.S.C., tit. 26, 411(h), 26 U.S.C.A. 411(h).  

[ Footnote 9 ] Compare Shwab v. Doyle, supra, 258 U.S. 529 , at page 536, 42 S.Ct. 391, 393, 26 
A.L.R. 1454; Lewellyn v. Frick, 268 U.S. 238, 252 , 45 S.Ct. 487, 488.  

[ Footnote 10 ] May v. Heiner, 281 U.S. 238 , 50 S.Ct. 286, 67 A.L.R. 1244, construing section 402(c) 
of the Revenue Act of 1918, 40 Stat. 1057, 1097.  

[ Footnote 11 ] Burnet v. Northern Trust Co., 283 U.S. 782 , 51 S.Ct. 342; Morsman v. Burnet, 283 U.S. 
783 , 51 S.Ct. 343; McCormick v. Burnet, 283 U.S. 784 , 51 S.Ct. 343, construing section 402(c) of the 
Revenue Act of 1921, 42 Stat. 278, and section 302(c) of the Revenue Act of 1924, 43 Stat. 304, 26 
U.S.C.A. 411 note.  

[ Footnote 12 ] Cong. Rec., 71st Cong., 3rd Sess., Vol. 74, Part 7, p. 7198.  

[ Footnote 13 ] Cong. Rec., 71st Cong., 3rd Sess., Vol. 74, Part 7, pp. 7198-7199.  

[ Footnote 14 ] C.B. X-1, 450.  

[ Footnote 15 ] The reports of the Committees of both House and Senate contain this statement: 'The 
purpose of this amendment to section 302(c) of the revenue act of 1926 is to clarify in certain respects 
the amendments made to that section by the joint resolution of March 3, 1931, which were adopted to 
render taxable a transfer under which the decedent reserved the income for his life. The joint resolution 
was designed to avoid the effect of decisions of the Supreme Court holding such a transfer not taxable if 
irrevocable and not made in contemplation of death. Certain new matter has also been added, which is 
without retroactive effect' (House Committee Report No. 708, 72nd Cong., 1st Sess.; Senate Committee 
Report No. 665, same session).  
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[ Footnote 16 ] Brewster v. Gage, 280 U.S. 327, 337 , 50 S.Ct. 115, 117; United States v. Dakota-
Montana Oil Co., 288 U.S. 459, 466 , 53 S.Ct. 435, 438; McFeely v. Commissioner, 296 U.S. 102, 108 , 
56 S. Ct. 54, 57, 101 A.L.R. 304; United States v. Safety Car Heating Co., 297 U.S. 88, 95 , 56 S.Ct. 
353, 356.  

[ Footnote 17 ] Lewis' Sutherland on Statutory Construction, 2d Ed., Vol. II, pp. 787-8.  

[ Footnote 18 ] Calumet Foundry & Machine Co. v. Mroz, 79 Ind.App. 305, 137 N.E. 627; State v. 
Beckner, 197 Iowa 1252, 198 N.W. 643; Crohn v. Telephone Co., 131 Mo.App. 313, 109 S.W. 1068; 
Gustafson v. Hammond Irrigation Dist., 87 Mont. 217, 287 P. 640; Flanders v. Merrimack, 48 Wis. 567, 
4 N.W. 741; contra, American Bank v. Goss, 236 N.Y. 488, 142 N.E. 156.  

[ Footnote 19 ] United States v. Heth, 3 Cranch 399, 413; Reynolds v. McArthur, 2 Pet. 417, 434; 
Shwab v. Doyle, 258 U.S. 529 , 42 S. Ct. 391, 26 A.L.R. 1454; United States v. Magnolia Petroleum 
Co., 276 U.S. 160, 162 , 48 S.Ct. 236, 237.  

[ Footnote 20 ] Gould v. Gould, 245 U.S. 151 , 38 S.Ct. 53; Shwab v. Doyle, supra; Reinecke v. 
Northern Trust Co., 278 U.S. 339, 348 , 49 S.Ct. 123, 126, 66 A.L.R. 397; White v. Aronson, 302 U.S. 
16 , 58 S. Ct. 95.  
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CITES BY TOPIC:  due process

Black's Law Dictionary, Sixth Edition, page 500: 

Due process of law.  Law in its regular course of administration through courts of justice.  Due process of law in 
each particular case means such an exercise of the powers of the government as the settled maxims of law permit and 
sanction, and under such safeguards for the protection of individual rights as those maxims prescribe for the class of cases 
to which the one in question belongs.  A course of legal proceedings according to those rules and principles which 
have been established in our systems of jurisprudence for the enforcement and protection of private rights.  To 
give such proceedings any validity, there must be a tribunal competent by its constitution—that is, by the law of the creation
—to pass upon the subject-matter of the suit;  and, if that involves merely a determination of the personal liability of 
the defendant, he must be brought within its jurisdiction by service of process within the state, or his 
voluntary appearance.  Pennoyer v. Neff, 96 U.S. 733, 24 L.Ed. 565.  Due process of law implies the right of the 
person affected thereby to be present before the tribunal which pronounces judgment upon the question of life, liberty, 
or property, in its most comprehensive sense; to be heard, by testimony or otherwise, and to have the right of controverting, 
by proof, every material fact which bears on the question of right in the matter involved.  If any question of fact or 
liability be conclusively be presumed [rather than proven] against him, this is not due process of law.

An orderly proceeding wherein a person with notice, actual or constructive, and has an opportunity to be heard and to 
enforce and protect his rights before a court having the power to hear and determine the case.  Kazubowski v. Kazubowski, 
45 Ill.2d 405, 259 N.E.2d 282, 290.  Phrase means that no person shall be deprived of life, liberty, property or of any 
right granted him by statute, unless matter involved first shall have been adjudicated against him upon trial 
conducted according to established rules regulating judicial proceedings, and it forbids condemnation without a hearing.  
Pettit v. Penn, LaApp., 180 So.2d 66, 69.  The concept of “due process of law” as it is embodied in the Fifth 
Amendment demands that a law shall not be unreasonable, arbitrary, or capricious and that the means selected shall have 
a reasonable and substantial relation to the object being sought.  U.S. v. Smith, D.C.Iowa, 249 F.Supp. 515, 516.  
Fundamental requisite of “due process of law” is the opportunity to be heard, to be aware that a matter is pending, to make 
an informed choice whether to acquiesce or contest, and to assert before the appropriate decision-making body the reasons 
for such choice.  Trinity Episcopal Corp. v. Romney, D.C.N.Y., 387 F.Supp. 1044, 1084.  Aside from all else, “due 
process” means fundamental fairness and substantial justice.  Vaughn v. State, 3 Tenn.Crim.App. 54, 456 S.W.2d 879, 883.

Embodied in the due process concept are the basic rights of a defendant in criminal proceedings and the requisites for a 
fair trial.  These rights and requirements have been expanded by Supreme Court decisions and include, timely notice of 
a hearing or trial which informs the accused of the charges against him or her; the opportunity to confront accusers and 
to present evidence on one’s own behalf before an impartial jury or judge; the presumption of innocence under which 
guilt must be proven by legally obtained evidence and the verdict must be supported by the evidence presented; rights at 
the earliest stage of the criminal process; and the guarantee that an individual will not be tried more than once for the 
same offence (double jeopardy).

IRS Deposition Questions and evidence (derived from We The People Questions) related to Due Process of Law:   

●     Fourth Amendment (seizure)
●     Fifth Amendment (due process)

Annotated Constitution, Fifth Amendment: DUE PROCESS 
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●     Due Process
●     Confessions: Police Interrogation, Due Process, and Self-Incrimination
●     Procedural Due Process   

�❍     Generally   
�❍     Administrative Proceedings: A Fair Hearing   
�❍     Aliens: Entry and Deportation   
�❍     Judicial Review of Administrative Proceedings  

●     Substantive Due Process   
�❍     Discrimination   
�❍     Congressional Police Measures   
�❍     Congressional Regulation of Public Utilities   
�❍     Congressional Regulation of Railroads   
�❍     Taxation   
�❍     Retroactive Taxes   
�❍     Deprivation of Property: Retroactive Legislation   
�❍     Bankruptcy Legislation   
�❍     Right to Sue the Government   
�❍     Congressional Power to Abolish Common Law Judicial Actions   
�❍     Deprivation of Liberty: Economic Legislation  

Annotated Constitution, Fourteenth Amendment: DUE PROCESS 

●     Due Process of Law 
�❍     The Development of Substantive Due Process 

■     ''Persons'' Defined 
■     Police Power Defined and Limited 
■     ''Liberty''

�❍     Liberty of Contract 
■     Regulatory Labor Laws Generally 
■     Laws Regulating Hours of Labor 
■     Laws Regulating Labor in Mines 
■     Laws Prohibiting Employment of Children in Hazardous Occupations 
■     Laws Regulating Payment of Wages 
■     Minimum Wage Laws 
■     Workers' Compensation Laws 
■     Collective Bargaining

�❍     Regulation of Business Enterprises: Rates, Charges, and Conditions of Service 
■     ''Business Affected With a Public Interest'' 
■     Nebbia v. New York

�❍     Judicial Review of Publicly Determined Rates and Charges 
■     Development 
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■     Limitations on Judicial Review 
■     The Ben Avon Case 
■     History of the Valuation Question

�❍     Regulation of Public Utilities (Other Than Rates) 
■     In General 
■     Compulsory Expenditures: Grade Crossings, and the Like 
■     Compellable Services 
■     Safety Regulations Applicable to Railroads 
■     Statutory Liabilities and Penalties Applicable to Railroads

�❍     Regulation of Corporations, Business, Professions, and Trades 
■     Corporations 
■     Business in General 
■     Laws Prohibiting Trusts, Discrimination, Restraint of Trade 
■     Laws Preventing Fraud in Sale of Goods and Securities 
■     Banking, Wage Assignments and Garnishment 
■     Insurance 
■     Miscellaneous Businesses and Professions

�❍     Protection of State Resources 
■     Oil and Gas 
■     Protection of Property and Agricultural Crops 
■     Water 
■     Fish and Game

�❍     Ownership of Real Property: Limitations, Rights 
■     Zoning and Similar Actions 
■     Estates, Succession, Abandoned Property

�❍     Health, Safety, and Morals 
■     Safety Regulations 
■     Sanitation 
■     Food, Drugs, Milk 
■     Intoxicating Liquor 
■     Regulation of Motor Vehicles and Carriers 
■     Protecting Morality

�❍     Vested Rights, Remedial Rights, Political Candidacy 
�❍     Control of Local Units of Government 
�❍     Taxing Power 

■     Generally 
■     Public Purpose 
■     Other Considerations Affecting Validity: Excessive Burden; Ratio of Amount Of Benefit Received 
■     Estate, Gift and Inheritance Taxes 
■     Income Taxes 
■     Franchise Taxes 
■     Severance Taxes 
■     Real Property Taxes

�❍     Jurisdiction to Tax 
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■     Sales/Use Taxes 
■     Land 
■     Tangible Personalty 
■     Intangible Personalty 
■     Transfer (Inheritance, Estate, Gift) Taxes 
■     Corporate Privilege Taxes 
■     Individual Income Taxes 
■     Corporate Income Taxes: Foreign Corporations 
■     Insurance Company Taxes

�❍     Procedure in Taxation 
■     Generally 
■     Notice and Hearing in Relation to Taxes 
■     Notice and Hearing in Relation to Assessments 
■     Collection of Taxes 
■     Sufficiency and Manner of Giving Notice 
■     Sufficiency of Remedy 
■     Laches

�❍     Eminent Domain 
�❍     Substantive Due Process and Noneconomic Liberty 

■     Abortion 
■     Privacy: Its Constitutional Dimensions 
■     Family Relationships 
■     Liberty Interests of Retarded and Mentally Ill: Commitment and Treatment 
■     ''Right to Die''

●     Procedural Due Process: Civil 
�❍     Some General Criteria 

■     Ancient Use and Uniformity 
■     Equality 
■     Due Process, Judicial Process, and Separation of Powers

�❍     Power of the States to Regulate Procedure 
■     Generally 
■     Commencement of Actions 
■     Pleas in Abatement 
■     Defenses 
■     Amendments and Continuances 
■     Costs, Damages, and Penalties 
■     Statutes of Limitation 
■     Evidence and Presumptions 
■     Jury Trials 
■     Appeals

�❍     Jurisdiction 
■     Generally 
■     In Personam Proceedings Against Individuals 
■     Suability of Foreign Corporations 
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CITES BY TOPIC: due process

■     Actions in Rem: Proceedings Against Property 
■     Actions in Rem: Attachment Proceedings 
■     Actions in Rem: Estates, Trusts, Corporations 
■     Notice: Service of Process

�❍     The Procedure Which Is Due Process 
■     The Interests Protected: Entitlements and Positivist Recognition 
■     Proceedings in Which Procedural Due Process Must Be Observed 
■     When Is Process Due 
■     The Requirements of Due Process

●     Procedural Due Process: Criminal 
�❍     Generally 
�❍     The Elements of Due Process 

■     Clarity in Criminal Statutes: The Void-for-Vagueness Doctrine 
■     Other Aspects of Statutory Notice 
■     Entrapment 
■     Criminal Identification Process 
■     Initiation of the Prosecution 
■     Fair Trial 
■     Guilty Pleas 
■     Prosecutorial Misconduct 
■     Proof, Burden of Proof, and Presumptions 
■     Sentencing 
■     The Problem of the Incompetent or Insane Defendant or Convict 
■     Corrective Process: Appeals and Other Remedies 
■     Rights of Prisoners 
■     Probation and Parole 
■     The Problem of the Juvenile Offender 
■     The Problem of Civil Commitment

United States v. Goodwin, 457 U.S. 368 (1982)

To punish a person because he has done what the law plainly allows him to do is a due process violation "of the 
most basic sort." Bordenkircher v. Hayes, 434 U.S. 357, 363 . In a series of cases beginning with North Carolina v. 
Pearce and culminating in Bordenkircher v. Hayes, the Court has recognized this basic - and itself uncontroversial - 
principle. For while an individual certainly may be penalized for violating the law, he just as certainly may not be punished 
for exercising a protected statutory or constitutional right. 4   

The imposition of punishment is the very purpose of virtually all criminal proceedings. The presence of a punitive [457 U.
S. 368, 373]   motivation, therefore, does not provide an adequate basis for distinguishing governmental action that is 
fully justified as a legitimate response to perceived criminal conduct from governmental action that is an 
impermissible response to noncriminal, protected activity. Motives are complex and difficult to prove. As a result, in 
certain cases in which action detrimental to the defendant has been taken after the exercise of a legal right, the Court has 
found it necessary to "presume" an improper vindictive motive. Given the severity of such a presumption, however - 
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which may operate in the absence of any proof of an improper motive and thus may block a legitimate response to 
criminal conduct - the Court has done so only in cases in which a reasonable likelihood of vindictiveness exists. 

In North Carolina v. Pearce, the Court held that neither the Double Jeopardy Clause nor the Equal Protection Clause prohibits 
a trial judge from imposing a harsher sentence on retrial after a criminal defendant successfully attacks an initial conviction 
on appeal. The Court stated, however, that "[i]t can hardly be doubted that it would be a flagrant violation [of the Due 
Process Clause] of the Fourteenth Amendment for a state trial court to follow an announced practice of imposing a 
heavier sentence upon every reconvicted defendant for the explicit purpose of punishing the defendant for his having 
succeeded in getting his original conviction set aside." 395 U.S., at 723 -724. The Court continued: 

"Due process of law, then, requires that vindictiveness against a defendant for having successfully attacked his first 
conviction must play no part in the sentence he receives after a new trial. And since the fear of such vindictiveness 
may unconstitutionally deter a defendant's exercise of the right to appeal or collaterally attack his first conviction, due 
process also requires that a defendant be freed of apprehension of such a retaliatory [457 U.S. 368, 374]   motivation on the 
part of the sentencing judge."Id., at 725. 

In order to assure the absence of such a motivation, the Court concluded: 

"[W]henever a judge imposes a more severe sentence upon a defendant after a new trial, the reasons for his doing so 
must affirmatively appear. Those reasons must be based upon objective information concerning identifiable conduct on the 
part of the defendant occurring after the time of the original sentencing proceeding. And the factual data upon which 
the increased sentence is based must be made part of the record, so that the constitutional legitimacy of the increased 
sentence may be fully reviewed on appeal."Id., at 726. 

In sum, the Court applied a presumption of vindictiveness, which may be overcome only by objective information in the 
record justifying the increased sentence. 5   [457 U.S. 368, 375]   

In Blackledge v. Perry, 417 U.S. 21 , the Court confronted the problem of increased punishment upon retrial after appeal in 
a setting different from that considered in Pearce. Perry was convicted of assault in an inferior court having 
exclusive jurisdiction for the trial of misdemeanors. The court imposed a 6-month sentence. Under North Carolina law, 
Perry had an absolute right to a trial de novo in the Superior Court, which possessed felony jurisdiction. After Perry filed 
his notice of appeal, the prosecutor obtained a felony indictment charging him with assault with a deadly weapon. 
Perry pleaded guilty to the felony and was sentenced to a term of five to seven years in prison. 

In reviewing Perry's felony conviction and increased sentence, 6 this Court first stated the essence of the holdings in Pearce 
and the cases that had followed it: 

"The lesson that emerges from Pearce, Colten, and Chaffin is that the Due Process Clause is not offended by all possibilities 
of increased punishment upon retrial after appeal, but only by those that pose a realistic likelihood of `vindictiveness.'" 417 
U.S., at 27 . 

The Court held that the opportunities for vindictiveness in the situation before it were such "as to impel the conclusion that 
due process of law requires a rule analogous to that of the Pearce case." Ibid. It explained: [457 U.S. 368, 376]   

"A prosecutor clearly has a considerable stake in discouraging convicted misdemeanants from appealing and thus obtaining 
a trial de novo in the Superior Court, since such an appeal will clearly require increased expenditures of prosecutorial 
resources before the defendant's conviction becomes final, and may even result in a formerly convicted defendant's going 
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free. And, if the prosecutor has the means readily at hand to discourage such appeals - by `upping the ante' through a 
felony indictment whenever a convicted misdemeanant pursues his statutory appellate remedy - the State can insure that 
only the most hardy defendants will brave the hazards of a de novo trial."Id., at 27-28. 

The Court emphasized in Blackledge that it did not matter that no evidence was present that the prosecutor had acted in 
bad faith or with malice in seeking the felony indictment. 7 As in Pearce, the Court held that the likelihood of 
vindictiveness justified a presumption that would free defendants of apprehension of such a retaliatory motivation on the 
part of the prosecutor. 8   

Both Pearce and Blackledge involved the defendant's exercise of a procedural right that caused a complete retrial after he 
had been once tried and convicted. The decisions in these cases reflect a recognition by the Court of the institutional 
bias inherent in the judicial system against the retrial of issues that have already been decided. The doctrines of stare 
decisis, res judicata, the law of the case, and double jeopardy all are based, at least in part, on that deep-seated bias. [457 U.
S. 368, 377]   While none of these doctrines barred the retrials in Pearce and Blackledge, the same institutional pressure 
that supports them might also subconsciously motivate a vindictive prosecutorial or judicial response to a defendant's 
exercise of his right to obtain a retrial of a decided question. 

In Bordenkircher v. Hayes, 434 U.S. 357 , the Court for the first time considered an allegation of vindictiveness that arose in 
a pretrial setting. In that case the Court held that the Due Process Clause of the Fourteenth Amendment did not prohibit 
a prosecutor from carrying out a threat, made during plea negotiations, to bring additional charges against an accused 
who refused to plead guilty to the offense with which he was originally charged. The prosecutor in that case had explicitly 
told the defendant that if he did not plead guilty and "save the court the inconvenience and necessity of a trial" he would 
return to the grand jury to obtain an additional charge that would significantly increase the defendant's potential punishment. 
9 The defendant refused to plead guilty and the prosecutor obtained the indictment. It was not disputed that the 
additional charge was justified by the evidence, that the prosecutor was in possession of this evidence at the time the 
original indictment was obtained, and that the prosecutor sought the additional charge because of the accused's refusal to 
plead guilty to the original charge. 

In finding no due process violation, the Court in Bordenkircher considered the decisions in Pearce and Blackledge, and stated: 

"In those cases the Court was dealing with the State's unilateral imposition of a penalty upon a defendant who had chosen 
to exercise a legal right to attack his original conviction - a situation `very different from the give-and-take [457 U.S. 368, 378] 
  negotiation common in plea bargaining between the prosecution and defense, which arguably possess relatively 
equal bargaining power.' Parker v. North Carolina, 397 U.S. 790, 809 (opinion of BRENNAN, J.)." 434 U.S., at 362 . 

The Court stated that the due process violation in Pearce and Blackledge "lay not in the possibility that a defendant might 
be deterred from the exercise of a legal right . . . but rather in the danger that the State might be retaliating against the 
accused for lawfully attacking his conviction." 434 U.S., at 363 . 

The Court held, however, that there was no such element of punishment in the "give-and-take" of plea negotiation, so long 
as the accused "is free to accept or reject the prosecution's offer." Ibid. The Court noted that, by tolerating and encouraging 
the negotiation of pleas, this Court had accepted as constitutionally legitimate the simple reality that the prosecutor's interest 
at the bargaining table is to persuade the defendant to forgo his constitutional right to stand trial. The Court concluded: 

"We hold only that the course of conduct engaged in by the prosecutor in this case, which no more than openly presented 
the defendant with the unpleasant alternatives of forgoing trial or facing charges on which he was plainly subject 
to prosecution, did not violate the Due Process Clause of the Fourteenth Amendment."Id., at 365. 
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The outcome in Bordenkircher was mandated by this Court's acceptance of plea negotiation as a legitimate process. 10 
In declining to apply a presumption of vindictiveness, [457 U.S. 368, 379]   the Court recognized that "additional" 
charges obtained by a prosecutor could not necessarily be characterized as an impermissible "penalty." Since charges 
brought in an original indictment may be abandoned by the prosecutor in the course of plea negotiation - in often what 
is clearly a "benefit" to the defendant - changes in the charging decision that occur in the [457 U.S. 368, 380]   context of 
plea negotiation are an inaccurate measure of improper prosecutorial "vindictiveness." 11 An initial indictment - from 
which the prosecutor embarks on a course of plea negotiation - does not necessarily define the extent of the legitimate 
interest in prosecution. For just as a prosecutor may forgo legitimate charges already brought in an effort to save the time 
and expense of trial, a prosecutor may file additional charges if an initial expectation that a defendant would plead guilty 
to lesser charges proves unfounded. 12 

Wolff v. McDonnell, 418 U.S. 539; 94 S.Ct. 2963; 41 L.Ed.2d 935 (1974):

"This analysis as to liberty parallels the accepted due process analysis as to property. The Court has consistently held 
that some kind of hearing is required at some time before a person is finally deprived of his property [418 U.S. 539, 558] 
  interests. Anti-Fascist Committee v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., concurring). The requirement 
for some kind of a hearing applies to the taking of private property, Grannis v. Ordean, 234 U.S. 385 (1914), the revocation 
of licenses, In re Ruffalo, 390 U.S. 544 (1968), the operation of state dispute-settlement mechanisms, when one person seeks 
to take property from another, or to government-created jobs held, absent "cause" for termination, Board of Regents v. 
Roth, 408 U.S. 564 (1972); Arnett v. Kennedy, 416 U.S. 134, 164 (1974) (POWELL, J., concurring); id., at 171 (WHITE, 
J., concurring in part and dissenting in part); id., at 206 (MARSHALL, J., dissenting). Cf. Stanley v. Illinois, 405 U.S. 645, 
652 -654 (1972); Bell v. Burson, 402 U.S. 535 (1971)."  [Wolff v. McDonnell, 418 U.S. 539; 94 S.Ct. 2963; 41 L.Ed.2d 
935 (1974)]

Merriam Webster's Dictionary of Law, 1996 

1: a course of formal proceedings (as judicial proceedings) carried out regularly, fairly, and in accordance with 
established rules and principles 
(called also procedural due process)

2: a requirement that laws and regulations must be related to a legitimate government interest (as crime prevention) and 
may not contain provisions that result in the unfair or arbitrary treatment of an individual 
(called also substantive due process) 
Note: The guarantee of due process is found in the Fifth Amendment to the Constitution, which states ``no person 
shall . . . be deprived of life, liberty, or property, without due process of law,'' and in the Fourteenth Amendment, which 
states ``nor shall any state deprive any person of life, liberty, or property without due process of law.'' The boundaries of 
due process are not fixed and are the subject of endless judicial interpretation and decision-making. Fundamental 
to procedural due process is adequate notice prior to the government's deprivation of one's life, liberty, or property, and 
an opportunity to be heard and defend one's rights to life, liberty, or property. Substantive due process is a limit on 
the government's power to enact laws or regulations that affect one's life, liberty, or property rights. It is a safeguard 
from governmental action that is not related to any legitimate government interest or that is unfair, irrational, or arbitrary 
in its furtherance of a government interest. The requirement of due process applies to agency actions. 
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3: the right to due process  
Example: acts that violated due process 

Fifth Amendment Right to Due Process:

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of 
a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without just compensation. 

Authorities on Failure of Government Agencies to follow their own internal procedures:

Failure of an administrative agency to follow its own established procedures constitutes a violation of procedural due process. 

Berends v. Butz, D.C.Minn.1973, 357 F.Supp. 143. See, also,  Bills v. Hendenson, C.A.6(Tenn.) 1980, 631 F.2d 
1287;  Government of Canal Zone v. Brooks, C.A.Canal Zone 1970, 427 F.2d 346; Associated Builders & Contractors 
of Texas Gulf Coast, Inc. v. U.S. Dept. of Energy, D.C.Tex.1978, 451 F.Supp. 281; Brown v. U.S., D.C.Tex.1974, 377 F.
Supp. 530; U.S. v. Ginsburg, D.C.Conn.1974, 376 F.Supp. 714. 

Turpin v. Lemon, 187 U.S. 51; 23 S.Ct. 20 (1902): 

Exactly what due process of law requires in the assessment and collection of general taxes has never been decided by 
this court, although we have had frequent occasion to hold that, in proceedings for the condemnation of land under the laws 
of eminent domain, or for the imposition of special taxes for local improvements, notice to the owner at some stage of 
the proceedings, as well as an opportunity to defend, is essential.  [Cites omitted.]  But laws for the assessment and 
collection of general taxes stand upon a somewhat different footing, and are construed with the utmost liberality, 
sometimes even to the extent of holding that no notice whatever is necessary.  Due process of law was well defined by 
Mr. Justice Field in Hagar v. Reclamation Dist., No. 108, 111 U.S. 701, 28 L.Ed. 569, 4 Sup.Ct.Rep. 663, in the 
following words: "It is sufficient to observe here, that by 'due process' is meant one which, following the forms of law, 
is appropriate to the case, and just to the parties to be affected.  It must be pursuant in the ordinary mode prescribed by 
the law; it must be adapted too the end to be attained; and wherever it is necessary for the protection of the parties, it 
must give them an opportunity to be heard respecting the justice of the judgment sought.  The clause in question 
means, therefore, that there can be no proceeding against life, liberty, or property which may result in deprivation of 
either, without the observance of those general rules established in our system of jurisprudence for the security of 
private rights." 

Under the Fourth Amendment, the legislature is bound to provide a method for the assessment and collection of taxes that 
shall not be inconsistent with natural justice; but it is not bound to provide that the particular steps of a procedure for 
the collection of such taxes shall be proved by written evidence; and it may properly impose upon the taxpayer the burden 
of showing that in a particular case the statutory method was not observed." 
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Larson v. Domestic and Foreign Commerce Corporation, 337 U.S. 682 (1949)   

Handbook for Revenue Agents, Paragraph 332:(1) 

Coy v. Iowa, 487 U.S. 1012 (1988)

The Sixth Amendment gives a criminal defendant the right "to be confronted with the witnesses against him." This 
language "comes to us on faded parchment," California v. Green, 399 U.S. 149, 174 (1970) (Harlan, J., concurring), with 
a lineage that traces back to the beginnings of Western legal culture. There are indications that a right of confrontation 
existed under Roman law. The Roman Governor Festus, discussing the proper treatment of his prisoner, Paul, stated: "It is 
not the manner of the Romans to deliver any man up to die before the accused has met his accusers face to face, and has 
been given a chance to defend himself against the [487 U.S. 1012, 1016]   charges." Acts 25:16. It has been argued that a 
form of the right of confrontation was recognized in England well before the right to jury trial. Pollitt, The Right 
of Confrontation: Its History and Modern Dress, 8 J. Pub. L. 381, 384-387 (1959). 

Most of this Court's encounters with the Confrontation Clause have involved either the admissibility of out-of-court 
statements, see, e. g., Ohio v. Roberts, 448 U.S. 56 (1980); Dutton v. Evans, 400 U.S. 74 (1970), or restrictions on the scope 
of cross-examination, Delaware v. Van Arsdall, 475 U.S. 673 (1986); Davis v. Alaska, 415 U.S. 308 (1974). Cf. Delaware 
v. Fensterer, 474 U.S. 15, 18 -19 (1985) (per curiam) (noting these two categories and finding neither applicable). The 
reason for that is not, as the State suggests, that these elements are the essence of the Clause's protection - but rather, quite 
to the contrary, that there is at least some room for doubt (and hence litigation) as to the extent to which the Clause 
includes those elements, whereas, as Justice Harlan put it, "[s]imply as a matter of English" it confers at least "a right to 
meet face to face all those who appear and give evidence at trial." California v. Green, supra, at 175. Simply as a matter 
of Latin as well, since the word "confront" ultimately derives from the prefix "con-" (from "contra" meaning "against" 
or "opposed") and the noun "frons" (forehead). Shakespeare was thus describing the root meaning of confrontation when 
he had Richard the Second say: "Then call them to our presence - face to face, and frowning brow to brow, ourselves will 
hear the accuser and the accused freely speak . . . ." Richard II, Act 1, sc. 1. 

We have never doubted, therefore, that the Confrontation Clause guarantees the defendant a face-to-face meeting 
with witnesses appearing before the trier of fact. See Kentucky v. Stincer, 482 U.S. 730, 748 , 749-750 (1987) 
(MARSHALL, J., dissenting). For example, in Kirby v. United States, 174 U.S. 47, 55 (1899), which concerned 
the admissibility of prior convictions of codefendants to prove an element of the offense [487 U.S. 1012, 1017]   of 
receiving stolen Government property, we described the operation of the Clause as follows: "[A] fact which can be 
primarily established only by witnesses cannot be proved against an accused . . . except by witnesses who confront him 
at the trial, upon whom he can look while being tried, whom he is entitled to cross-examine, and whose testimony he 
may impeach in every mode authorized by the established rules governing the trial or conduct of criminal cases." 
Similarly, in Dowdell v. United States, 221 U.S. 325, 330 (1911), we described a provision of the Philippine Bill of Rights 
as substantially the same as the Sixth Amendment, and proceeded to interpret it as intended "to secure the accused the 
right to be tried, so far as facts provable by witnesses are concerned, by only such witnesses as meet him face to face at 
the trial, who give their testimony in his presence, and give to the accused an opportunity of cross-examination." 
More recently, we have described the "literal right to `confront' the witness at the time of trial" as forming "the core of 
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the values furthered by the Confrontation Clause." California v. Green, supra, at 157. Last Term, the plurality opinion 
in Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987), stated that "[t]he Confrontation Clause provides two types of 
protections for a criminal defendant: the right physically to face those who testify against him, and the right to 
conduct cross-examination." 

The Sixth Amendment's guarantee of face-to-face encounter between witness and accused serves ends related both 
to appearances and to reality. This opinion is embellished with references to and quotations from antiquity in part to 
convey that there is something deep in human nature that regards face-to-face confrontation between accused and accuser 
as "essential to a fair trial in a criminal prosecution." Pointer v. Texas, 380 U.S. 400, 404 (1965). What was true of old is 
no less true in modern times. President Eisenhower once described face-to-face confrontation as part of the code of 
his hometown of Abilene, Kansas. In Abilene, he said, it was necessary to "[m]eet anyone face to face with whom you [487 U.
S. 1012, 1018]   disagree. You could not sneak up on him from behind, or do any damage to him, without suffering the penalty 
of an outraged citizenry. . . . In this country, if someone dislikes you, or accuses you, he must come up in front. He cannot 
hide behind the shadow." Press release of remarks given to the B'nai B'rith Anti-Defamation League, November 23, 
1953, quoted in Pollitt, supra, at 381. The phrase still persists, "Look me in the eye and say that." Given these human 
feelings of what is necessary for fairness, 2 the right of confrontation [487 U.S. 1012, 1019]   "contributes to the establishment 
of a system of criminal justice in which the perception as well as the reality of fairness prevails." Lee v. Illinois, 476 U.S. 
530, 540 (1986). 

The perception that confrontation is essential to fairness has persisted over the centuries because there is much truth to it. 
A witness "may feel quite differently when he has to repeat his story looking at the man whom he will harm greatly 
by distorting or mistaking the facts. He can now understand what sort of human being that man is." Z. Chafee, The Blessings 
of Liberty 35 (1956), quoted in Jay v. Boyd, 351 U.S. 345, 375 -376 (1956), (Douglas, J., dissenting). It is always more 
difficult to tell a lie about a person "to his face" than "behind his back." In the former context, even if the lie is told, it will 
often be told less convincingly. The Confrontation Clause does not, of course, compel the witness to fix his eyes upon 
the defendant; he may studiously look elsewhere, but the trier of fact will draw its own conclusions. Thus the right to face-
to-face confrontation serves much the same purpose as a less explicit component of the Confrontation Clause that we have 
had more frequent occasion to discuss [487 U.S. 1012, 1020]   - the right to cross-examine the accuser; both "ensur[e] 
the integrity of the factfinding process." Kentucky v. Stincer, 482 U.S., at 736 . The State can hardly gainsay the profound 
effect upon a witness of standing in the presence of the person the witness accuses, since that is the very phenomenon it 
relies upon to establish the potential "trauma" that allegedly justified the extraordinary procedure in the present case. 
That face-to-face presence may, unfortunately, upset the truthful rape victim or abused child; but by the same token it 
may confound and undo the false accuser, or reveal the child coached by a malevolent adult. It is a truism that 
constitutional protections have costs.

World-Wide Volkswagen v. Woodson, 444 U.S. 286 (1980)

“The Due Process Clause of the Fourteenth Amendment limits the power of a state court to render a valid personal 
judgment against a nonresident defendant.  Kulko v. California Superior Court,, 436 U.S. 84, 91 (1978).”  [World-
Wide Volkswagen v. Woodson, 444 U.S. 286 (1980)]

26 CFR §601.106(f)(1):  Appeals Functions
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(1) Rule I.  
An exaction by the U.S. Government, which is not based upon law, statutory or otherwise, is a taking of property without 
due process of law, in violation of the Fifth Amendment to the U.S. Constitution. Accordingly, an Appeals representative in 
his or her conclusions of fact or application of the law, shall hew to the law and the recognized standards of legal 
construction. It shall be his or her duty to determine the correct amount of the tax, with strict impartiality as between 
the taxpayer and the Government, and without favoritism or discrimination as between taxpayers.

26 U.S.C. 7804(b):  Other Personnel (seizures)

●     (b) Posts of duty of employees in field service or traveling 
Unless otherwise prescribed by the Secretary - 

�❍     (1) Designation of post of duty 
The Commissioner shall determine and designate the posts of 
duty of all such persons engaged in field work or traveling on 
official business outside of the District of Columbia.

�❍     (2) Detail of personnel from field service 
The Commissioner may order any such person engaged in field 
work to duty in the District of Columbia, for such periods as the 
Commissioner may prescribe, and to any designated post of duty 
outside the District of Columbia upon the completion of such 
duty.

Sniadach v. Family Finance Corp., 395 U.S. 337 (1969) 

The question is not whether the Wisconsin law is a wise law or unwise law. Our concern is not what philosophy 
Wisconsin should or should not embrace. See Green v. Frazier, 253 U.S. 233 . We do not sit as a super-legislative body. In 
this case the sole question is whether there has been a taking of property without that procedural due process that is required 
by the Fourteenth Amendment. We have dealt over and over again with the question of what constitutes "the right to 
be heard" (Schroeder v. New York, 371 U.S. 208, 212 ) within the meaning of procedural due process. See Mullane v. 
Central Hanover Trust Co., 339 U.S. 306, 314 . In the latter case we said that the right to be heard "has little reality or 
worth unless one is informed that the matter is pending and can choose for himself whether [395 U.S. 337, 340]   to appear 
or default, acquiesce or contest." 339 U.S., at 314 . In the context of this case the question is whether the interim freezing of 
the wages without a chance to be heard violates procedural due process. 

A procedural rule that may satisfy due process for attachments in general, see McKay v. McInnes, 279 U.S. 820 , does 
not necessarily satisfy procedural due process in every case. The fact that a procedure would pass muster under a feudal 
regime does not mean it gives necessary protection to all property in its modern forms. We deal here with wages - a 
specialized type of property presenting distinct problems in our economic system. We turn then to the nature of that 
property and problems of procedural due process. 

A prejudgment garnishment of the Wisconsin type is a taking which may impose tremendous hardship on wage earners 
with families to support. Until a recent Act of Congress, 4 304 of which forbids discharge of employees on the ground 
that their wages have been garnished, garnishment often meant the loss of a job. Over and beyond that was the great drain 
on family income. As stated by Congressman Reuss: 5   
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"The idea of wage garnishment in advance of judgment, of trustee process, of wage attachment, or whatever it is called is 
a most inhuman doctrine. It compels the wage earner, trying to keep his family together, to be driven below the poverty level."

Recent investigations of the problem have disclosed the grave injustices made possible by prejudgment garnishment 
whereby the sole opportunity to be heard comes after the taking. Congressman Sullivan, Chairman of [395 U.S. 337, 341]   
the House Subcommittee on Consumer Affairs who held extensive hearings on this and related problems stated: 

"What we know from our study of this problem is that in a vast number of cases the debt is a fraudulent one, saddled on a 
poor ignorant person who is trapped in an easy credit nightmare, in which he is charged double for something he could 
not pay for even if the proper price was called for, and then hounded into giving up his pound of flesh, and being 
fired besides." 114 Cong. Rec. 1832.

The leverage of the creditor on the wage earner is enormous. The creditor tenders not only the original debt but the 
"collection fees" incurred by his attorneys in the garnishment proceedings: 

"The debtor whose wages are tied up by a writ of garnishment, and who is usually in need of money, is in no position to 
resist demands for collection fees. If the debt is small, the debtor will be under considerable pressure to pay the debt 
and collection charges in order to get his wages back. If the debt is large, he will often sign a new contract of 
`payment schedule' which incorporates these additional charges." 6  

Apart from those collateral consequences, it appears that in Wisconsin the statutory exemption granted the wage earner 7 
is "generally insufficient to support the debtor for any one week." 8   

The result is that a prejudgment garnishment of the Wisconsin type may as a practical matter drive a wage-earning [395 U.
S. 337, 342]   family to the wall. 9 Where the taking of one's property is so obvious, it needs no extended argument to 
conclude that absent notice and a prior hearing (cf. Coe v. Armour Fertilizer Works, 237 U.S. 413, 423 ) this 
prejudgment garnishment procedure violates the fundamental principles of due process.

Maxwell v. Dow, 176 U.S. 581 (1900):

This question is, as we believe, substantially answered by the reasoning of the opinion in the Hurtado Case, 110 U.S. 516, 
535 , 28 S. L. ed. 232, 238, 4 Sup. Ct. Rep. 111, 292. The distinct question was there presented whether it was due process 
of law to prosecute a person charged with murder by an information under the state Constitution and law. It was held that 
it was, and that the Fourteenth Amendment did not prohibit such a procedure. In our opinion the right to be exempt 
from prosecution for an infamous crime, except upon a presentment by a grand jury, is of the same nature as the right to a 
trial by a petit jury of the number fixed by the common law. If the state have the power to abolish the grand jury and 
the consequent proceeding by indictment, the same course of rea- [176 U.S. 581, 603]   soning which establishes that right 
will and does establish the right to alter the number of the petit jury from that provided by the common law. Many cases 
upon the subject since the Hurtado Case was decided are to be found gathered in Hodgson v. Vermont, 168 U.S. 262 , 42 L. 
ed. 461, 18 Sup. Ct. Rep. 80; Holden v. Hardy, 169 U.S. 366, 384 , 42 S. L. ed. 780, 788, 13 Sup. Ct. Rep. 383; Brown v. 
New Jersey, 175 U.S. 172 , 20 Sup. Ct. Rep. 77, 44 L. ed. --; Bolln v. Nebraska, 176 U.S. 83 , 20 Sup. Ct. Rep. 287, 44 L. 
ed. --. 

Trial by jury has never been affirmed to be a necessary requisite of due process of law. In not one of the cases cited 
and commented upon in the Hurtado Case is a trial by jury mentioned as a necessary part of such process. 
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In Re Converse, 137 U.S. 624 , 34 L. ed. 796, 11 Sup. Ct. Rep. 191, it was stated that the Fourteenth Amendment was 
not designed to interfere with the power of a state to protect the lives, liberty, and property of its citizens, nor with the 
exercise of that power in the adjudications of the courts of a state in administering process provided by the law of the state. 

In Caldwell v. Texas, 137 U.S. 692 , 34 L. ed. 816, 11 Sup. Ct. Rep. 224, it was held that no state can deprive 
particular persons or classes of persons of equal and impartial justice under the law, without violating the provisions of 
the Fourteenth Amendment to the Constitution, and that due process of law, within the meaning of the Constitution, is 
secured when the laws operate on all alike, and no one is subjected to partial or arbitrary exercise of the powers of government. 

In Leeper v. Texas, 139 U.S. 462, 467 , 35 S. L. ed. 225, 226, 11 Sup. Ct. Rep. 577, it was said 'that by the 
Fourteenth Amendment the powers of states in dealing with crime within their borders are not limited, except that no state 
can deprive particular persons, or class of persons, of equal and impartial justice under the law; that law in its regular course 
of administration through courts of justice is due process, and when secured by the law of the state the 
constitutional requirement is satisfied; and that due process is so secured by laws operating on all alike, and not subjecting 
the individual to the arbitrary exercise of the powers of government unrestrained by the established principles of private 
right and distributive justice. Hurtado v. California, 110 U.S. 516, 535 , 28 S. L. ed. 232, 238, 4 Sup. Ct. Rep. 111, 292, 
and cases cited.' See also, for statement [176 U.S. 581, 604]   as to due process of law, the cases of Davidson v. New Orleans, 
96 U.S. 97 , 24 L. ed. 616; Hagar v. Reclamation Dist. No. 108, 111 U.S. 701, 707 , 28 S. L. ed. 569, 4 Sup. Ct. Rep. 663. 

The clause has been held to extend to a proceeding conducted to judgment in a state court under a valid statute of the state, 
if such judgment resulted in the taking of private property for public use, without compensation made or secured to the 
owner, under the conditions mentioned in the cases herewith cited. Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226 , 41 
L. ed. 985, 17 Sup. Ct. Rep. 581; Backus v. Fort Street Union Depot Co. 169 U.S. 557 , 42 L. ed. 853, 18 Sup. Ct. Rep. 445. 

It has also been held not to impair the police power of a state. Barbier v. Connolly, 113 U.S. 27 , 28 L. ed. 923, 5 Sup. Ct. 
Rep. 375.

Willner v. Committee on Character, 373 U.S. 96 (1963)

"No conflict exists between constitutional requisites and exaction of the highest moral standards from those who 
would practice law. See Schware v. Board of Bar Examiners, 353 U.S. 232, 238 -239. Certainly lawyers and courts should 
be particularly sensitive of, and have a special obligation to respect, the demands of due process. This special 
awareness, however, does not alter our essential function or duty. In reviewing state action in this area, as in all others, 
we look to substance, not to bare form, to determine [373 U.S. 96, 107]   whether constitutional minimums have 
been honored."  [Willner v. Committee on Character, 373 U.S. 96 (1963)]

United States v. Conkins, 9 F.3d 1377, 1382 (9th Cir. 1993)

Due process of law is violated when the government vindictively attempts to penalize a person for exercising a 
protected statutory or constitutional right.
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DUE PROCESS OF LAW ARTICLE:

The article below contains the following relevant/important citations of case law pertaining to common IRS situations 
which Thurston Bell has excerpted. 

The actual case of Goldberg v.  Kelly is available at http://www.laws.findlaw.com/US/397/254.html or a copy of it locally 
at this site Goldberg v.  Kelly, 397 U.S.  254 (1970) for your reference. 

 It is a fact that the Goldberg case was about Welfare Benefits being cut off, but the ultimate argument before the court 
was about the applicability of the standards of DUE PROCESS OF LAW to Administrative Actions of the 
Government.  Importantly, this article reveals that the standards of due process of law apply to all Administrative Actions 
of the Government, Federal and State. 

"The fundamental requisite of due process of law is the opportunity to be heard".  Grannis v. Ordean, 234 U.S. 
385,394 (1914).  The hearing must be "at a meaningful time and in a meaningful manner."Armstrong v.  Manzo, 380 U.S.  
545, 552(1965).  In the present context these principles require…timely and adequate notice detailing reasons…, and 
an effective opportunity to defend by confronting any adverse witnesses and by presenting arguments and evidence… 
These rights are important in cases...challenged…as resting on incorrect or misleading factual premises or on 
misapplication of rules or policies to the facts of particular cases."   

 "In almost every setting where important decisions turn on questions of fact, due process requires an opportunity to 
confront and cross-examine adverse witnesses.  E.g., ICC v.  Lousiville & N.R.  Co., 227 U.S.  88, 93-94 (1913) 503 US L.
Ed 2nd 391(1992), Willner v.  Committee on Character and Fitness, 373 U.S.  474,496-497 (1959)"  Goldberg v.  Kelly, 397 
U.S. 254 (1970) (emphasis added) 

_________________________________________

 "Certain principles have remained relatively immutable in our jurisprudence.  One of these is that where governmental 
action seriously injures an individual, and the reasonableness of the action depends on fact findings, the evidence used 
to prove the Government’s case must be disclosed to the individual so that he has an opportunity to show that it is 
untrue. While it is important in the case of documentary evidence, it is more important where the evidence consists of 
testimony of individuals…" 

 "We have formalized these protections in the requirements of confrontation and cross-examination.  This court has 
been zealous to protect these rights from erosion.  It has spoken out…in all types of cases where administrative...actions 
were under scrutiny."  Greene v.  McElroy, 360 U.S.  474.  496-497 (1959) 

 These case citations and the argument regarding the components of Administrative Due Process of Law plainly apply to 
"all types of cases where administrative...actions were under scrutiny."  This was the principle and premise that I used 
to explain to an old friend of mine how it is that I connected a case on Welfare to IRS. 

 There is no doubt that these components of due process of law are embodied and given substance in American law by the 
1st, 5th, and 6th Amendments to the Constitution.  I think that it would be impossible for anyone to contend anything to 
the contrary.  The following provision of Federal Regulation clearly reveals that the Secretary of the Treasury testifies to 
the fact that the 5th Amendment applies to the IRS: 

 26 CFR § 601.106(f)(1) 
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 Rule I.  An exaction by the U.S.  Government, which is not based upon law, statutory or otherwise, is a taking of 
property without due process of law, in violation of the Fifth Amendment to the U.S.  Constitution. 

 So it is nakedly apparent that the Amendments to the Constitution apply to the IRS, and we know that none of the 
three Amendments mentioned above have been repealed or amended, therefore the only way out for the IRS is to 
somehow provide that the standards of due process of law, which would appear to be more important since we bear the 
burden of proof, apply to us and our cases before the IRS. 

Below is exactly why it is that we should seek for the IRS to provide: 

a.)  presentment of copies of all evidence used by the government against us;  
b.)  meaningful hearing of all of the facts of this case;  
c.) notification of procedure, forms, or opportunity to refute the evidence against us (which is also the making of contentions 
of factual nature);  
d.) hearing before an independent and impartial hearing officer; and;  
e.) opportunity to confront and cross-examine all adverse witnesses, for the creation of a complete defense and 
administrative record to support any subsequent appeal. 

as the elements of these rights were cited in the above U.S.  Supreme Court cases.  Without them my question to the IRS, 
the District Counsel, the Secretary of the Treasury, the Commissioner and Assistant Commissioner, the President, 
the Congress, the District Director, and the Federal Judiciary is, 

"How then are we expected to bear or shift the burden of proof?" 

Without these components of due process of law applying to all branches of the Government, especially where it is that 
Judicial Due Process prior to the taking of property is barred by statute, the concept of the requirement for Due Process of 
Law as required in the 5th Amendment to the Constitution of the United States becomes arbitrary and capricious, and 
the Societal/Social contract Between the People and the People and their Government is null and void. 

 If the Contract is going to be held in tact by the Courts then this following case is very important when you face collections 
of the government in the face of Denial of Due Process of Law: 

“If the right to notice and a hearing is to serve its full purpose, it is clear that it must be granted at a time when the 
deprivation can still be prevented.  At a later hearing, an individual’s possessions can be returned to him if they were 
unfairly or mistakenly taken in the first place.  Damages may even be awarded him for wrongful deprivation.  But no 
later hearing and no damage award can undo the fact that the arbitrary taking that was subject to the right of due process 
has already occurred.  This Court [the Supreme Court] has not embraced the general proposition that a wrong may be done 
if it can be undone.”  Stanley v. Illinois, 405 U.S. 645, 647, 31 L.Ed.2d 551, 556,.Ct. 1208 (1972)

 There are many who will read this article in the future who believe and have long held that the Societal/Social Contract 
is dead.  Still, these people have failed to come forward with a simplistic argument as this one which would prove that belief 
as a simple inescapable fact. 

 Here I give you the foundations for that argument.  I hope that they are simple enough for the common man to understand 
so that they will see that we have not yet exhausted our redress of grievance against the IRS determinations as well as 
the apparent lawlessness of our Courts.  We have not yet done so, because nobody has made it this simple, and thus the 
actions of such people who are just one step from becoming the next Russell Weston Jr.  (the accused Capitol Hill Gun-
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Man) are just as Mr.  Weston's, and that is an individual's attempt to tear asunder the Societal/Social Contract that is 
only apparently dead, and not conclusively dead by all evidence, argument, and fact. 

 It is my goal to force the Courts to either uphold our Social Contract, or for them to Publicly and Nakedly declare it to be 
dead, by forcing them to answer the question about how it is that we are to have hope of bearing or shifting burden of 
proof without presentment of the evidence against us as well as the other components provided above. 

 If you or I dare to take action against the apparently active Social Contract at this time we will be criminals.  

Yet, if the Supreme Court and Federal Courts refuse to provide remedy and redress of grievance, or even rule that due 
Process is not applicable to IRS matters due to the Anti-Injunction Act of 1863 and codified at 26 USC § 7421, and ignores 
the fact that the 1st, 5th, and 6th Amendments have not been repealed or amended to bar administrative due process of law 
in keeping with the standards of due process of law, then the Court, the final defender and Fiduciary of the Social and 
Societal Contract will be the one who will make the fact of the demise and disposition of the Contract clear, and they will 
be the final word. Their decision will be a legal and valid determination, from there the individual will be free and forced 
to choose his or her personal course of action. 

 The record to date shows that the IRS is not interested in providing the components of due process of law for us to make 
our defense and carry or shift the burden of proof, it is now time to bring this violation of the Contract to the Feet of the 
High Court, and make them rule not on Taxes, but on Due Process of Law, the Foundation of our Rule of Law and 
Nation pursuant to American Jurisprudence: 

 "The guaranty of due process of law is one of the most important to be found in the Federal Constitution or any of 
the Amendments; Ulman v. Mayor, etc.  of Baltimore, 72 Md 587, 20 A 141, affd 165 US 719, 41 L Ed  1184, 17 S Ct 1001. 
It has been described as the very essence of a scheme of ordered justice, Brock v.  North Carolina, 344 US 424, 97 L Ed 
456, 73 S Ct 349 and it has been said that without it the right to private property could not be said to exist, in the sense 
in which it is known to our laws.  Ochoa v.  Hernandez y Morales, 230 US 139, 57 L Ed 1427, 33 S Ct 1033." 

There we have it, without due process of law, there is no private property, including the rights that come with property.  
There is also no right to the property of your person, your land, your home.  This also means that Commerce is finished, 
as there is no property actual, physical, real, or intellectual that can be protected from marauders, thieves, visigoths, or 
vandals.  So business better start getting involved, as they are next. 

Without due process of law all lawyers are out of work, the foundations of the courts are undermined, they have no power, 
and the Law of the Jungle rules, the Societal Contract is Officially Dead, and the Courts ruling will be the Death Certificate. 

It might be true already that the Law of the Jungle Rules, but we have to make the U.S.  Supreme Court prove it. 

When this happens we can all quote Axel Rose from the Rock Band Guns and Roses..."Welcome to the Jungle..  we've got 
fun and games!"

Copyright Family Guardian Fellowship Last revision: July 21, 2006 09:32 AM

 This private system is NOT subject to monitoring
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U.S. Constitution: Article III  

Article Text | Annotations    

Article. III. [ Annotations ]  

  Section 1.  

The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behaviour, and shall, at 
stated Times, receive for their Services, a Compensation, which shall 
not be diminished during their Continuance in Office.  

  Section 2.  

The judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority;--to all Cases 
affecting Ambassadors, other public ministers and Consuls;--to all 
Cases of admiralty and maritime Jurisdiction;--to Controversies to 
which the United States shall be a Party;--to Controversies between two 
or more States;--between a State and Citizens of another State;--
between Citizens of different States;--between Citizens of the same 
State claiming Lands under Grants of different States, and between a 
State, or the Citizens thereof, and foreign States, Citizens or Subjects.  

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme Court 
shall have original Jurisdiction. In all the other Cases before mentioned, 
the supreme Court shall have appellate Jurisdiction, both as to Law and 
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Fact, with such Exceptions, and under such Regulations as the Congress shall make.  

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial 
shall be held in the State where the said Crimes shall have been committed; but when not 
committed within any State, the Trial shall be at such Place or Places as the Congress may 
by Law have directed.  

  Section 3.  

Treason against the United States, shall consist only in levying War against them, or in 
adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession 
in open Court.  

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of 
Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person 
attainted.  

   

Annotations  
Article III - Judicial Department  

l Section 1. Judicial Power, Courts, Judges    
l Organization of Courts, Tenure, and Compensation of Judges   

¡ One Supreme Court    
¡ Inferior Courts   

n Abolition of Courts    
¡ Compensation   

n Diminution of Salaries    
¡ Courts of Specialized Jurisdiction  
¡ Legislative Courts: The Canter Case   

n Power of Congress Over Legislative Courts    
n Review of Legislative Courts by Supreme Court    
n The ''Public Rights'' Distinction    
n Constitutional Status of the Court of Claims and the Court of Customs and Patent 
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King James Version (KJV) 
1 Timothy - Chapter 6 

 
 
1Ti 6:1 ¶Let as many servants as are under the 

yoke count their own masters worthy of all 
honour, that the name of God and [his] 
doctrine be not blasphemed.

 
 
1Ti 6:2 And they that have believing masters, let 

them not despise [them], because they are 
brethren; but rather do [them] service, 
because they are faithful and beloved, 
partakers of the benefit. These things 
teach and exhort.

 
 
1Ti 6:3 ¶If any man teach otherwise, and consent 

not to wholesome words, [even] the words 
of our Lord Jesus Christ, and to the 
doctrine which is according to godliness;

 
 
1Ti 6:4 He is proud, knowing nothing, but doting 

about questions and strifes of words, 
whereof cometh envy, strife, railings, evil 
surmisings,

 
 
1Ti 6:5 Perverse disputings of men of corrupt 

minds, and destitute of the truth, 
supposing that gain is godliness: from such 
withdraw thyself.

 
 
1Ti 6:6 But godliness with contentment is great 

gain.
 
 
1Ti 6:7 For we brought nothing into [this] world, 

[and it is] certain we can carry nothing out.
 
 
1Ti 6:8 And having food and raiment let us be 

therewith content.
 
 
1Ti 6:9 But they that will be rich fall into 

temptation and a snare, and [into] many 
foolish and hurtful lusts, which drown men 
in destruction and perdition.

 
 
1Ti 6:10 For the love of money is the root of all evil: 

which while some coveted after, they have 
erred from the faith, and pierced 
themselves through with many sorrows.

 
 
1Ti 6:11¶But thou, O man of God, flee these things; 

and follow after righteousness, godliness, 
faith, love, patience, meekness.
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BLB (KJV) 1Ti 6

 
 
1Ti 6:12 Fight the good fight of faith, lay hold on 

eternal life, whereunto thou art also called, 
and hast professed a good profession 
before many witnesses.

 
 
1Ti 6:13 I give thee charge in the sight of God, who 

quickeneth all things, and [before] Christ 
Jesus, who before Pontius Pilate witnessed 
a good confession;

 
 
1Ti 6:14 That thou keep [this] commandment 

without spot, unrebukeable, until the 
appearing of our Lord Jesus Christ:

 
 
1Ti 6:15 Which in his times he shall shew, [who is] 

the blessed and only Potentate, the King of 
kings, and Lord of lords;

 
 
1Ti 6:16 Who only hath immortality, dwelling in the 

light which no man can approach unto; 
whom no man hath seen, nor can see: to 
whom [be] honour and power everlasting. 
Amen.

 
 
1Ti 6:17¶Charge them that are rich in this world, 

that they be not highminded, nor trust in 
uncertain riches, but in the living God, who 
giveth us richly all things to enjoy;

 
 
1Ti 6:18 That they do good, that they be rich in 

good works, ready to distribute, willing to 
communicate;

 
 
1Ti 6:19 Laying up in store for themselves a good 

foundation against the time to come, that 
they may lay hold on eternal life.

 
 
1Ti 6:20¶O Timothy, keep that which is committed 

to thy trust, avoiding profane [and] vain 
babblings, and oppositions of science 
falsely so called:

 
 
1Ti 6:21 Which some professing have erred 

concerning the faith. Grace [be] with thee. 
Amen. [[[The first to Timothy was written 
from Laodicea, which is the chiefest city of 
Phrygia Pacatiana.]]]
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