
TAX DEPOSITION QUESTIONS: 8. COURTS ARE CLOSED

TAX DEPOSITION QUESTIONS: 8. COURTS ARE CLOSED

8.  COURTS ARE CLOSED

Introduction

The Courts act in collusion with the Executive and the Legislative to perpetrate the income tax 
fraud and deny the Constitutional protections of Due Process and Separation of Powers.

Findings and Conclusions

With the following series of questions, we will demonstrate that the federal courts are involved 
in a conspiracy to protect and uphold the federal income tax, in violation of the laws of the 
United States, the U.S. Constitution, and that these acts amount to Treason against the sovereign 
People described in Article III of the Constitution and punishable by execution.  We will also 
show that:

●     Even for crimes where the punishment includes incarceration, tax defendants are 
routinely denied the right to present defenses based on the Constitution.

●     The Courts act in collusion with the Executive and the Legislative to perpetrate the 
income tax fraud.

Section Summary 

Witnesses: 

●     Irwin Schiff (National Tax Expert)
●     Joseph Banister (Ex. IRS Criminal Investigator)
●     John Turner (Ex. IRS Collection)

 Transcript 

 Acrobat version of this section including questions and evidence (large: 5.99 Mbytes) 

Further Study On Our Website:

●     What Happened to Justice: Why There's No Justice in Federal Court and What to Do About It (OFFSITE LINK) -
SEDM

●     Arguments Against Nonpublication of Court Rulings 
●     Authorities on Jurisdiction of Federal Courts 
●      Conflict of Interest Convictions-Antishyster News Magazine, Vol. 8, No. 1 
●     Do Judges Lie? 
●     Great IRS Hoax book: 

�❍     Section 1: Introduction
�❍     Chapter 6: History of Federal Government Income Tax Fraud, Racketeering, and Extortion in the U.S.A.
�❍     Section 6.6: Judicial Conspiracy to Protect the Income Tax

●     www.jail4judges.org
●     Kharma and the Federal Courts
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●     Press Clippings Related to the Use of Nonpublication by Courts
●      Law or Equity?
●     Law Articles Relating to Nonpublication
●      Natural Order
●     Nonpublication.com
●     Our Legal Circuls: Clowns, Dancing Bears, and Attorneys
●     Publication Rules of Court for the United States and Federal Circuits
●     Public Corruption Cases
●     Rebellion in the Jury
●     The Best Judges Money Can Buy
●     The Circle of Strife
●     The Federal Mafia Courts Stole Your Right to Trial by Jury!
●     The Supreme Court Scam
●     The Wicked Stepgovernment
●     Three Elements that can Render Court Rulings Invalid
●     U.S. Attorney Manual §1-4.000: Standards of Conduct
●     U.S. Attorney Manual §9-20.000: Maritime, Territorial, and Indian Jurisdiction

8.1. Admit that 26 U.S.C. § 7203 imposes a penalty for the crime of willful failure to file a tax return. (WTP #232)

●       Click here for 26 U.S.C. §7203  (WTP Exhibit 150)

8.2. Admit that Congress enacted 26 U.S.C. § 7203 in August, 1954. (See 26 U.S.C. § 7203, credits and historical 
notes.)  (WTP #233)

●       Click here for 26 U.S.C. §7203 notes  (WTP Exhibit 150)

8.3. Admit that the United States Supreme Court in South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998) stated:  
(WTP #234)

"[w]e assume that Congress is aware of existing law when it passes legislation."

●       Click here for South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998)
●     Click here for South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998) (WTP Exhibit 151)

8.4. Admit that Congress enacted 44 U.S.C. § 3512 in 1980.  (WTP #235)

●       Click here for 44 U.S.C. §3512  (WTP Exhibit 152)

8.5. Admit that 44 U.S.C. § 3512 states that:  (WTP #236)

(a) Notwithstanding any other provision of law, no person shall be subject to any penalty for failing to 
comply with a collection of information that is subject to this subchapter if-- 
(1) the collection of information does not display a valid control 
number assigned by the Director in accordance with this subchapter; or 
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(2) the agency fails to inform the person who is to respond to 
the collection of information that such person is not required to 
respond to the collection of information unless it displays a valid control number. 
(b) The protection provided by this section may be raised in the form of a complete defense, bar, or 
otherwise at any time during the agency administrative process or judicial action applicable thereto.

●     Click here for 44 U.S.C. §3512  (WTP Exhibit 152)

8.6. Admit that United States Supreme Court Chief Judge Taney in 1863 protested the constitutionality of the income 
tax as applied to him. (WTP #237)

●     Click here for Evans v. Gore, 253 U.S. 245 (1920) (WTP Exhibit 153)

8.7. Admit that United States District Court Judge Walter Evans, in 1919 protested the constitutionality of the income 
tax as applied to him.   (WTP #238)

●     Click here for Evans v. Gore, 253 U.S. 245 (1920) (WTP Exhibit 153)

8.8. Admit that United States Circuit Court Judge Joseph W. Woodrough in 1936 protested the constitutionality of the 
income tax as applied to him.   (WTP #239)

●     Click here for O'Malley v. Woodrough, 307 U.S. 277 (1939) (WTP Exhibit 154)

8.9. Admit that United States District Court Judge Terry J. Hatter and other federal court judges in the 1980s protested 
the constitutionality of taxes as applied to them.  (See United States v. Hatter, 121 S.Ct 1782 (2001) (WTP #240)

●     Click here for United States v. Hatter, 121 S.Ct 1782 (2001) (WTP Exhibit 155)

8.10. Admit that even in criminal cases where a loss of freedom can be the result, American citizens who are not judges 
are precluded by the federal judiciary, and with the express approval and consent of the Department of Justice and U.S. 
Attorney, from arguing the constitutionality of the income tax as applied to them.  (WTP #241)

●       Click here to see U.S. v. Farber, 630 F.2d 569, 573, (8th Cir. 1980) (WTP Exhibit 156)

8.11. Admit that the Executive and Judicial branches of the federal government label Americans who challenge the 
legality of the federal income tax as "tax protesters."  (WTP #242)

●       Click here to see Department of Justice Criminal Tax Manual, "Tax Protester" Section 40) (WTP Exhibit 
157)

8.12. Admit that United States Supreme Court Chief Judge Taney submitted his protest in a letter to the Secretary of the 
Treasury.  (WTP #243)

●     Click here for Evans v. Gore, 253 U.S. 245 (1920) (WTP Exhibit 153)

8.13. Admit that letters of protest written to the Secretary of the Treasury by American Citizens are used by the 
Executive branch of government, and accepted by the Judicial branch of government, as proof of income tax evasion 
and conspiracy against those who write the letters.  (WTP #244)

8.14. Admit that if an individual required to make a return under Section 6012(a) of the Internal Revenue Code fails to 
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make the required return, the statutory procedure authorized by Congress for the determination of the amount of tax due 
is the "deficiency" procedure set forth at subchapter B of Chapter 63 of the Internal Revenue Code, commencing at 
Section 6211.  (WTP #255)

●     Click here for 26 U.S.C. §63 (WTP Exhibit 086)
●     Click here for 26 U.S.C. §6012 (WTP Exhibit 020)
●     Click here for 26 U.S.C. §6211 (WTP Exhibit 159)

8.15. Admit that if an individual required to make a return under Section 6012(a) of the Internal Revenue Code fails to 
make the required return, Congress mandated at Section 6212 that the individual is required to be served a "notice of 
deficiency" setting forth the amount of tax imposed by Subtitle A of the Internal Revenue Code per Section 6211 of the 
Internal Revenue Code.  (WTP #256)

●     Click here for 26 U.S.C. §6012 (WTP Exhibit 020)
●     Click here for 26 U.S.C. §6211 (WTP Exhibit 159)
●     Click here for 26 U.S.C. §6212 (WTP Exhibit 160)

QUESTIONS ADDED BY AUTHOR BEYOND ORIGINAL WE THE PEOPLE HEARING

8.16. Admit that the Internal Revenue Service maintains records on Federal Judges under Treasury/IRS System of 
Records 46.002.

●       Click here for Privacy Act of 1974 Resource Document #6372 

8.17. Admit that 28 U.S.C. §455 makes it illegal for federal judges to hear a case involving conflict of interest on their 
part.

●       Click here for 28 U.S.C. §455 

8.18. Admit that most federal judges pay federal income taxes.

8.19. Admit Article 3, Section 1, Clause 1 of the U.S. Constitution requires that salaries of federal judges shall not be 
diminished while they are in office..

●       Click here for Article 3, Section 1, Clause 1 of the U.S. Constitution 

8.20. Admit that nonpayment or underpayment of federal income taxes by federal judges could result in diminishment 
of their salaries because of levy by the IRS..

8.21  Admit that the IRS is part of the Executive Branch of the federal government.

8.22. Admit "political audits" and targeted collection activity covertly or overtly directed by the President of Members 
of Congress in the Executive Branch could reasonably result in diminishment of the salaries of federal judges through 
levy or garnishment, and could be used as a weapon to coerce judges in certain cases before them related to income 
taxes.
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8.23. Admit that the "political harassment" of judges described in the previous question using the power of the IRS 
would violate Article 3, Section 1, Clause 1 of the Constitution and 28 U.S.C. §455 by creating a conflict of interest.

8.24.  Admit that the "political harassment" of federal judges by the IRS in the Executive Branch violates the Separation 
of Powers Doctrine but nevertheless quite reasonably could happen.

8.25. Admit that few federal judges allow any questions about their own level of conflict of interest to be entertained 
openly in court after the jury has been selected and in front of the jury, including questions about their experiences with 
the IRS and whether they are currently the target of collection activity.

8.26.  Admit that for judges who have conflicts of interest in adjudication of tax-related cases before them, the 
techniques they might use to influence the case could for their personal benefit or the benefit of the government include 
the following:

●     Issuance of the judge of a protective order against the alleged "taxpayer" seeking information or discovery 
against the IRS

●     Suppression of evidence of IRS wrongdoing submitted to the court by the targeted "taxpayer"
●     Ordering the "taxpayer" not to talk about the law in front of jurists on the case
●     Censorship and screening of opening and closing statements or anything said by alleged "taxpayer" in front of 

jury
●     Nonpublication of the court transcript.
●     Nonpublication of the final judgment so that it may not be cited as precedent.

8.27.  Admit that the conflicts of interest described in question 8.26 above all fall under the classification of suppressing 
or hiding the truth, which amounts to conspiracy to obstruct or conceal wrongdoing, which is identified in John 3:16-21 
as a sin, by stating:

"For God so loved the world, that he gave his only begotten Son, that whosoever believeth in him 
should not perish, but have everlasting life. For God sent not his Son into the world to condemn the 
world; but that the world through him might be saved. He that believeth on him is not condemned: but 
he that believeth not is condemned already, because he hath not believed in the name of the only 
begotten Son of God. And this is the condemnation, that light is come into the world, and 
men loved darkness rather than light, because their deeds were evil. For every one 
that doeth evil hateth the light, neither cometh to the light, lest his deeds should be 
reproved. But he that doeth truth cometh to the light, that his deeds may be made 
manifest, that they are wrought in God." [Bible, KJV, John 3:16-21]

●       Click here for Bible, John 3:16-21

8.28. Admit that the Seventh Amendment of the U.S. Constitution requires a jury trial for "Suits at common law, where 
the value in controversy shall exceed twenty dollars".

●       Click here for the Seventh Amendment to the U.S. Constitution 

8.29. Admit that the U.S. Tax Court does not permit jury trials.

●       Click here for the Mathes v. C.I.R., 576 F.2d 70 
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8.30. Admit that according to the U.S. Supreme Court in Downes v. Bidwell, 182 U.S. 244 (1901), Congress may not 
pass legislation that retracts or circumvents the operation of the Constitution or the Bill of Rights within a state of the 
Union of states that is part of the United States of America. In particular, the statement of the court supporting this 
conclusion is as follows:

“The Constitution had attached to it [the land, in this case] irrevocably. There are steps which 
can never be taken backward. The tie that bound the states of Maryland and Virginia to the 
Constitution could not be dissolved, without at least the consent of the Federal and state 
governments to a formal separation. The mere cession of the District of Columbia to the Federal 
government relinquished the authority of the states, but it did not take it out of the United States 
or from under the aegis of the Constitution. Neither party had ever consented to that 
construction of the cession. If, before the District was set off, Congress had passed an 
unconstitutional act affecting its inhabitants, it would have been void.”  [Downes v. Bidwell, 182 
U.S. 244 (1901) ]

●       Click here for Downes v. Bidwell, 182 U.S. 244 (1901)

8.31. Admit that 28 U.S.C. §2201 prohibits the federal courts from making declaratory judgments about rights or status 
in the context of federal income taxes.  In particular, it states:

"28 U.S.C. §2201 Creation of Remedy

(a) In a case of actual controversy within its jurisdiction, except with respect to Federal taxes 
other than actions brought under section 7428 of the Internal Revenue Code  of 1986, a 
proceeding under section 505 or 1146 of title 11, or in any civil action involving an antidumping or 
countervailing duty proceeding regarding a class or kind of merchandise of a free trade area country 
(as defined in section 516A(f)(10) of the Tariff Act of 1930), as determined by the administering 
authority, any court of the United States, upon the filing of an appropriate pleading, may declare 
the rights and other legal relations of any interested party seeking such declaration, whether or 
not further relief is or could be sought. Any such declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such."

●       Click here for 28 U.S.C. §2201 

8.32. Admit that the "rights and other legal relations" the U.S. supreme Court is referring to includes the Bill of Rights 
of the U.S. Constitution.

●     Click here for Great IRS Hoax, section 5.2.5 

8.33. Admit that the prohibition of Congress against legislating away the operation of the U.S. Constitution does not 
apply on federal properties coming under Article 1, Section 8, Clause 17 of the U.S. Constitution that have never been 
covered by the Constitution.

●       Click here for Article 1, Section 8, Clause 17 of the U.S. Constitution

8.34. Admit that because Congress cannot legislate away the operation of the Constitution in the 50 states (that is, in 
other than federal enclaves within these states), the only geographic jurisdiction that federal income tax cases can 
mandatorily (by the force of law, rather than by ignorant citizens volunteering) be applied by the courts within these 
states is federal areas or enclaves, which shall be referred to subsequently as the "federal zone". 
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●     Click here for Great IRS Hoax, section 4.8 

8.35. Admit that Thomas Jefferson, one of our founding fathers and author of our Declaration of Independence, said of 
the following about the powers of juries and the right of juries to judge the law as well as the facts: 

"It is left... to the juries, if they think the permanent judges are under any bias whatever in any cause, 
to take on themselves to judge the law as well as the fact. They never exercise this power but when 
they suspect partiality in the judges; and by the exercise of this power they have been the firmest 
bulwarks of English liberty." --Thomas Jefferson to Abbe Arnoux, 1789. ME 7:423, Papers 15:283

"If the question before [the magistrates] be a question of law only, they decide on it themselves: but if 
it be of fact, or of fact and law combined, it must be referred to a jury. In the latter case of a 
combination of law and fact, it is usual for the jurors to decide the fact and to refer the law arising on 
it to the decision of the judges. But this division of the subject lies with their discretion only. And if the 
question relate to any point of public liberty, or if it be one of those in which the judges may be 
suspected of bias, the jury undertake to decide both law and fact. If they be mistaken, a decision 
against right which is casual only is less dangerous to the state and less afflicting to the loser than one 
which makes part of a regular and uniform system." --Thomas Jefferson: Notes on Virginia Q.XIV, 
1782. ME 2:179

"The juries [are] our judges of all fact, and of law when they choose it." --Thomas Jefferson to Samuel 
Kercheval, 1816. ME 15:35

"We all know that permanent judges acquire an esprit de corps; that, being known, they are liable to 
be tempted by bribery; that they are misled by favor, by relationship, by a spirit of party, by a devotion 
to the executive or legislative; that it is better to leave a cause to the decision of cross and pile than to 
that of a judge biased to one side; and that the opinion of twelve honest jurymen gives still a better 
hope of right than cross and pile does." --Thomas Jefferson to Abbe Arnoux, 1789. ME 7:423, Papers 
15:283

●     Click here for Cites 

8.36. Admit that Thomas Jefferson, one of our founding fathers and author of our Declaration of Independence, said of 
the following about the ability of the judicial branch and judges in general to undermine and destroy our Republican 
system of government: 

"At the establishment of our Constitutions, the judiciary bodies were supposed to be the most helpless 
and harmless members of the government. Experience, however, soon showed in what way they were 
to become the most dangerous; that the insufficiency of the means provided for their removal gave 
them a freehold and irresponsibility in office; that their decisions, seeming to concern individual 
suitors only, pass silent and unheeded by the public at large; that these decisions nevertheless become 
law by precedent, sapping by little and little the foundations of the Constitution and working its 
change by construction before any one has perceived that that invisible and helpless worm has been 
busily employed in consuming its substance. In truth, man is not made to be trusted for life if secured 
against all liability to account." --Thomas Jefferson to A. Coray, 1823. ME 15:486

"This member of the government... has proved that the power of declaring what the law is, ad libitum, 
by sapping and mining, slyly, and without alarm, the foundations of the Constitution, can do what 
open force would not dare to attempt." --Thomas Jefferson to Edward Livingston, 1825. ME 16:114

"I do not charge the judges with wilful and ill-intentioned error; but honest error must be arrested 
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where its toleration leads to public ruin. As for the safety of society, we commit honest maniacs to 
Bedlam; so judges should be withdrawn from their bench whose erroneous biases are leading us to 
dissolution. It may, indeed, injure them in fame or in fortune; but it saves the republic, which is the 
first and supreme law." --Thomas Jefferson: Autobiography, 1821. ME 1:122

"If, indeed, a judge goes against the law so grossly, so palpably, as no imputable degree of folly can 
account for, and nothing but corruption, malice or wilful wrong can explain, and especially if 
circumstances prove such motives, he may be punished for the corruption, the malice, the wilful 
wrong; but not for the error: nor is he liable to action by the party grieved. And our form of 
government constituting its respective functionaries judges of the law which is to guide their 
decisions, places all within the same reason, under the safeguard of the same rule." --Thomas 
Jefferson: Batture at New Orleans, 1812. ME 18:130

"One single object... [will merit] the endless gratitude of society: that of restraining the judges from 
usurping legislation. And with no body of men is this restraint more wanting than with the judges of 
what is commonly called our General Government, but what I call our foreign department." --Thomas 
Jefferson to Edward Livingston, 1825. ME 16:113

●     Click here for Cites 

8.37. Admit that Thomas Jefferson, one of our founding fathers and author of our Declaration of Independence, said of 
the following about judicial independence and the importance of a moral and ethical and accountable judiciary: 

"The judiciary... is a body which, if rendered independent and kept strictly to their own department, 
merits great confidence for their learning and integrity." --Thomas Jefferson to James Madison, 1789. 
ME 7:309

"The judges... should always be men of learning and experience in the laws, of exemplary morals, 
great patience, calmness and attention; their minds should not be distracted with jarring interests; they 
should not be dependent upon any man or body of men. To these ends they should hold estates for life 
in their offices, or, in other words, their commissions should be during good behavior, and their 
salaries ascertained and established by law." --Thomas Jefferson to George Wythe, 1776. ME 4:259, 
Papers 1:410

"The dignity and stability of government in all its branches, the morals of the people and every 
blessing of society depend so much upon an upright and skillful administration of justice, that the 
judicial power ought to be distinct from both the legislative and executive and independent upon both, 
that so it may be a check upon both, as both should be checks upon that." --Thomas Jefferson to 
George Wythe, 1776. Papers 1:410

"The Constitution of the United States having divided the powers of government into three branches, 
legislative, executive, and judiciary, and deposited each with a separate body of magistracy, 
forbidding either to interfere in the department of the other, the executive are not at liberty to 
intermeddle in [a] question [that] must be ultimately decided by the Supreme Court." --Thomas 
Jefferson to Charles Hellstedt, 1791. ME 8:126

"It will be said, that [a federal] court may encroach on the jurisdiction of the State courts. It may. But 
there will be a power, to wit, Congress, to watch and restrain them. But place the same authority in 
Congress itself, and there will be no power above them, to perform the same office. They will restrain 
within due bounds, a jurisdiction exercised by others, much more rigorously than if exercised by 
themselves." --Thomas Jefferson to James Madison, 1787. ME 6:133
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●     Click here for Cites 
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SECTION 8-COURTS ARE CLOSED SUMMARY

Our Constitution established a three-branch government.  Each branch has its own specific duties and responsibilities. 

Above its role to adjudicate certain specified matters in its limited jurisdiction, the Court’s purpose to provide a “check 
and balance” on the other two branches to protect the People from unconstitutional acts of both the Executive and the 
Legislature.

Unfortunately for the People, to “protect” the federal government, the Courts have effectively “ganged-up” with the 
other two branches against the People with respect to the income tax laws.

 This breach of Constitutional duty has resulted in the perpetration of the income tax fraud for nearly 100 years and 
untold misery for the families of citizens unlawfully convicted of tax crimes that did not apply to them. 

The People today have no real recourse in a court of law to defend against the income tax “system” – or as so aptly 
coined by tax researcher Irwin Schiff, “The Federal Mafia”. 

The evidence and the testimony clearly show that our Courts no longer protect Due Process of Law with respect to tax 
matters.  We now have a two-tier standard of due process – one for real/regular crimes – and one for tax “crimes”.

Consider for a moment the inherent conflict of interest presented by a judge who receives his salary from the federal 
coffers.  Can he rule objectively on this matter?

Consider a judge who (improperly) instructs a jury that all matters of law are for his discretion only.  Juries are never 
told of their constitutional rights including the right to acquit based on the law. 

How can tax crime defendants ever receive Constitutionally protected due process if the very questions of law and its 
applicability to the defendant are never decided by a jury even though the FACTS of how these critical issues of law and 
their applicability are the ONLY questions at trial? 

Have the People been essentially denied the right to a jury trial in tax matters? 
Copyright Family Guardian Fellowship Last revision: April 17, 2006 08:42 AM
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The Courts Are Closed 1 


 MR. SCHULZ: We expected for the next line and final line of inquiry that MR. Becraft 2 


would be here but he needed to leave to take MR. Benson to the airport. Let me just take a moment 3 


to -- would the three of you and would -- is  MR. Chappell still here? Would the three panelists 4 


take a look at the questions and see if you feel comfortable in answering these under oath.  5 


 MR. SCHIFF: Yeah, I will answer the first one. I went to jail under the section --  6 


 MR. SCHULZ: Let's begin.  7 


 MR. SCHIFF: 7203.  8 


 MR. SCHULZ: All right. I will begin asking the questions, answer them if you feel you 9 


can. Remember, you're under oath.  10 


 MR. SCHIFF: Yes.  11 


 MR. SCHULZ: Is it true that Section 7203 of the code imposes a penalty for the crime of 12 


willful failure to file a tax return?  13 


 MR. SCHIFF: The answer to that is no, because section 7203 says anybody who is 14 


required to file a return, who fails to file. It never tells you who is required to file. Actually it's a 15 


nonlaw. It would be comparable to say anybody who is required not to commit murder who 16 


commits murder; who is not required to commit murder? It refers you, it only makes it a crime if 17 


you're required to file. But it doesn't refer you to a statute requiring you to file. So when I was 18 


prosecuted under this statute, incidentally, it's a nullity.  19 


 MR. SCHULZ: Let me rephrase the question.  20 


 MR. SCHIFF: People are prosecuted under this statute.  21 


 MR. SCHULZ: Let me rephrase the question. Is it true that under, that Section 7203 of the 22 
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code purportedly imposes a penalty for the crime of willful failure to file a tax return?  1 


 MR. SCHIFF: Yes.  2 


 MR. SCHULZ: Thank you. Is it true that Congress enacted 7203 of the code in August of 3 


1954? Do we have Exhibit 150 for question 233, MR. Bodine?  4 


 MR. TURNER: Yes.  5 


 MR. SCHULZ: Question 234. Is it true that the United States Supreme Court in "South 6 


Dakota versus Yankton Sioux Tribe" stated "we assume that Congress is aware of existing law 7 


when it passes legislation"?  8 


 MR. BANISTER: I recognize the quote there. I am not familiar with the case. I can 9 


certainly verify the quote is highlighted on that case.  10 


 MR. TURNER: Yes, and I see that that is the case that we are talking about; that's correct.  11 


 MR. SCHULZ: Is it true that Congress enacted under Title 44 of the code, Section 3512 in 12 


1980; if we can have Exhibit 152, MR. Bodine. Question 235.  13 


 MR. SCHULZ: Drop down to the credits and historical notes.  14 


 MR. TURNER: Right. Right there. 1980 I am looking for, right? There it is. That's correct.  15 


 MR. SCHULZ: Is it true that under Title 44, Section 3512 enacted in 1980, that it states 16 


notwithstanding any other provision of law, no person shall be subject to any penalty for failure to 17 


comply with the collection of information that is subject to this subchapter if the collection of 18 


information does not display a valid control number assigned by the director in accordance with the 19 


subchapter or the agency fails to inform the person who is to respond to the collection of 20 


information that such person is not required to respond to the collection of information unless it 21 


displays a valid control number, and the protection provided by this section, I am reading from 22 


paragraph, Subparagraph B, the protection provided by this section may be raised in the form of a 23 
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complete defense, bar or otherwise at any time during the agency administrative process or judicial 1 


action applicable thereto. That's Exhibit 152?  2 


 MR. TURNER: Well, MR. Bodine scrolled there pretty fast. I am a speed reader but I'm 3 


not that fast. But yes, I would agree.  4 


 MR. SCHULZ: Is it true that United States Supreme Court Chief Judge Taney in 1863 5 


protested the constitutionality of the income tax as applied to him? That's Exhibit 153.  6 


 MR. SCHIFF: Yes, he did. But you got to understand the reason that he did it.  7 


 MR. SCHULZ: Well, we are getting to that.  8 


 MR. SCHIFF: I'm sorry.  9 


 MR. SCHULZ: Well, go ahead, MR. Schiff.  10 


 MR. SCHIFF: Well, he said that the reason he said that is it would be reducing his salary 11 


while in office and that violated the Constitution. But this is something that is very important for 12 


everybody to understand and for a number of years Supreme Court judges did not pay the tax until, 13 


I forget what was the case when it was reversed. It was Judge Brandise wrote a decision saying 14 


well, no we are subject to the tax too, like everybody else. It's important to understand what this did 15 


to our court system. The Constitution said that Supreme Court -- that judges, federal judges could 16 


not have their salary reduced or be terminated as long as they are on good behavior and this was to 17 


make sure that they couldn't be intimidated. Now, picture a district court judge now subject to an 18 


IRS audit. A little rinky dink IRS agent walks up to a Supreme Court judge and says, "Let me see 19 


your books and records. We want to check your 1040." Well, picture that. The executive now has 20 


the courts by the throat. Now, there was a case which I have; one district court judge wrote in the 21 


case saying that every judge realizes that if he makes a decision unfavorable to the IRS, he risks 22 


being audited. I got the case if you want me to get it. So just think about this for a moment. A lot of 23 
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these Supreme Court judges are wealthy men; they have married wealthy women; they have all 1 


kinds of income from all kinds of sources. They can have tax shelters. Picture this district court 2 


judge being subject to an audit by an IRS agent who can disallow those deductions. Do we have an 3 


independent federal judiciary?  4 


 MR. HANSEN: The case that you're referring to where it was overturned be "O'Malley 5 


versus Woodrough"?  6 


 MR. SCHIFF: I don't think so. I don't think that was the case.   7 


 MR. SCHULZ: Is it true that the United States District Judge Walter Evans in 1919 8 


protested the constitutionality of the income tax as applied to him? That's Exhibit 153, MR. Bodine. 9 


Question 238. The case, "Evans v. Gore".  10 


 MR. SCHIFF: Evans versus Gore, yes. Yes, but the reason, the interesting thing is they 11 


didn't question its constitutionality on the grounds that they will be compelled to be witnesses 12 


against themselves. They just said it was reducing their salary while in office.  13 


 MR. HANSEN: They also said in that same case, did they not, that it was -- the Sixteenth 14 


Amendment did not authorize that?  15 


 MR. SCHIFF: If they said that, then that would apply to everybody.  16 


 MR. SCHULZ: The question is, did they protest the constitutionality of the income tax, 17 


that's the question?  18 


 MR. SCHIFF: Yes. It was my understanding that they protested it on the grounds that their 19 


salary was being reduced while in office in violation of that constitutional prohibition.   20 


 MR. SCHULZ: Is it true that the United States District Court Judge Joseph Woodrough in 21 


1936 protested the constitutionality of the income tax as applied to him?  22 


 MR. TURNER: I have read it and it would appear to be so.  23 
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 MR. SCHULZ: Is it true that the United States District Court Judge Terry Hatter and other 1 


federal court judges in the 1980s protested the constitutionality of taxes as applied to them in the 2 


case, see the case "United States v. Hatter", and that is Exhibit 155, MR. Bodine.  3 


 MR. TURNER: Yes. A number of federal judges appointed before 1983 filed this suit 4 


arguing that the 1983 law violated the compensation clause which guaranteed federal judges a 5 


compensation which shall not be diminished during their continuance in office.  6 


 MR. HANSEN: Did they mention the Sixteenth Amendment in there too?    7 


 MR. TURNER: You have to scroll down and if that's highlighted. I don't know the answer 8 


to that.   9 


 MR. SCHULZ: Is it true that even in criminal cases where lose of freedom can be the 10 


result, American citizens who are not judges are precluded by the federal judiciary and with the 11 


express approval and consent of the Department of Justice and U.S. Attorney from arguing the 12 


constitutionality of the income tax as applied to them?  13 


 MR. SCHIFF: I have heard that this has occurred and when I raised constitutional 14 


arguments, they disregarded it. However, there is another legal argument to disregard. Section 74 --  15 


 MR. SCHULZ: Can we look at the Exhibit 156, the case U.S. --  16 


 MR. TURNER: The exhibit in the case presented says the court instructed that 17 


disagreement with the law is not a defense to prosecution under 26 U.S.C., Section 7203, "United 18 


States versus Pallman 552", and that a good faith belief in the unconstitutionality of the tax laws is 19 


not a defense.  20 


 MR. SCHULZ: And MR. Farber was not a federal judge. Is it true that the executive and 21 


judicial branches of the federal government label Americans who challenge the legality of the 22 


federal income tax as "tax protestors".  23 
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 MR. BANISTER: I can speak to that. Certainly during my five and a half years in the 1 


Internal Revenue Service, the term illegal tax protestor was actually used, and just prior to my 2 


departure, the law was, there was actually a law instituted which forbade IRS personnel from using 3 


that term.  4 


 MR. HANSEN: Restructuring and Reform Act, was it not?  5 


 MR. BANISTER: That's correct.  6 


 MR. SCHIFF: I am actually an illegal tax protestor because I protest all illegal taxes.  7 


 MR. SCHULZ: Is it true that United States Supreme Court Judge, Chief Judge Taney 8 


submitted his protest in a letter to the Secretary of the Treasury? Exhibit 153, MR. Bodine.  9 


 MR. TURNER: Yes, this is true.    10 


 MR. SCHULZ: Is it true that letters of protest written to the Secretary of the Treasury by 11 


American citizens are used by the executive branch of government and accepted by the judicial 12 


branch of government as proof of income tax evasion and conspiracy against those who write the 13 


letters? Would this be true in your experience, MR. Schiff?  14 


 MR. SCHIFF: I can't say it's in my experience, no.  15 


 MR. BANISTER: I can actually -- I spoke to an IRS agent and I can't really discuss the 16 


area of the country, but it was a large area; and the agent who still works there told me, said that it 17 


was policy, and by the way, this agent was at one point the illegal tax protester coordinator for a 18 


large area of the country. And the agent told me that it was standard operating procedure that if 19 


someone wrote a letter questioning some of the issues that we have questioned here, that that 20 


person would be, would go on to the list for collection letters and general harassment. He or she 21 


would be hearing from the IRS.  22 


 MR. SCHULZ: Is it true that if an individual required to make a return under Section 23 
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6012(a) of the Internal Revenue Code fails to make the required return, the statutory procedure 1 


authorized by Congress for the determination of the amount of tax due is the deficiency procedure 2 


set forth in Subchapter B of Chapter 63 of the Internal Revenue Code commencing at Section 3 


6211?  4 


 MR. TURNER: Yes, and MR. Schiff has already very well presented to us how that works.  5 


 MR. SCHULZ: Thank you panel.  6 


 MR. SCHIFF: Bob, before we close this, I think it's very important for the public to 7 


understand this. Section 7402, this shows you why all criminal prosecutions are illegal. All evasion 8 


prosecutions, all willful failure to file. Section 7402, of the Internal Revenue Service Code under 9 


general jurisdiction and no court can prosecute anybody unless there's a statute giving him 10 


jurisdiction. And here's what it says under Section 7402, "For general jurisdiction of district courts 11 


of the United States in civil actions involving Internal Revenue, see Section 1340 of Title 28 of the 12 


United States Code." If there was criminal jurisdiction, it would say see title so and so of Title 18 13 


which is U.S. Criminal Code. So, the Internal Revenue Code only gives jurisdiction for civil 14 


actions, not criminal. And I pointed this out to Alan Dershowitz when he did the appeal for Leona 15 


Helmsley. I raised this issue and of course they ignored it and I said to Alan Dershowitz in a letter 16 


when he did the appeal for Leona Helmsley that if he raised the issue that there's no -- because you 17 


can raise jurisdiction at any time. I still have the letters that I sent to Alan Dershowitz, incidentally. 18 


But he didn't raise the issue. Why didn't he? Because that would have proved that all criminal trials, 19 


and he's still a lawyer, all criminal trials involving income tax or alleged violations were all 20 


prosecuted illegally and the courts had never had any jurisdiction to conduct those trials. 21 


Incidentally, if it is a crime, if income tax evasion is a crime, it would be mentioned in Title 18, 22 


which is the U.S. Criminal Code. And people are prosecuted for tax crimes like I was, were 23 
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prosecuted under a civil code, not a criminal code, which shows you the extent of the corruption of 1 


the courts and the legal fraternity.  2 


 MR. HANSEN: Isn't it also true that there are no implementing regulations that give teeth 3 


to 7203 that apply to Subtitle A income taxes, Section 1?  4 


 MR. SCHIFF: Exactly right.  5 


 MR. SCHULZ: Well, I must apologize to the viewers. We did not quite make it through all 6 


of the lines of inquiry. There was, there will be in the record a line of inquiry having to do with 7 


individual master files; more questions on the individual master file, as well as questions on the 8 


Paperwork Reduction Act and the Administrative Procedures Act Regulations. I do want to thank 9 


all of the witnesses that have, at their own time and expense, have come here today and yesterday 10 


and have answered hundreds of questions. We thank you very much for your effort in that regard. I 11 


want to let the viewers know that we received hundreds, hundreds of their comments. This morning 12 


we added to the live web cast a request for feedback. And we received hundreds of requests. Sorry 13 


we could not -- we appreciate those. Sorry we could not get to respond to those and to those 14 


questions.    15 


 16 


 17 


C E R T I F I C A T I O N I, COLLEEN B. SMITH, a Shorthand Reporter and  Notary Public for 18 


the State of New York, do hereby  certify that the above and foregoing is a true,  correct 19 


transcription from the video tapes of the  proceedings as transcribed by me, to the best of my  20 


knowledge and belief.  21 


___________________________________________________ COLLEEN B. SMITH  22 


 23 
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 1 


C E R T I F I C A T I O N I, STEPHEN N. FIATO, a Certified Shorthand  Reporter and Notary 2 


Public for the State of New York,  do hereby certify that the above and foregoing is a  true and 3 


correct transcription from the video tapes of  the proceedings as mentioned in the heading hereof, 4 


to  the best of my knowledge and belief.  5 


__________________________________________________STEPHEN N. FIATO, C.S.R.  6 
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6.5.2  Challenges to the Array

6.6  Filing Civil Complaints against judges
6.7  Filing Criminal Complaints against judges
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6.8  Impeaching federal judges
6.9  Disqualifying a judge: De Facto Judges
6.10 Suing a judge for not residing in the district for half his pay:  Open Season!  
6.11  Recusing a judge for prejudice
6.12  Judicial Ethics Resources

6.12.1  Code of Conduct for U.S. Judges
6.12.2  ABA Model Code of Judicial Conduct
6.12.3  28 U.S.C. §§ 144 and 455

6.13  Challenging Federal Jurisdiction in Federal Court

7. CONCLUSIONS
8. RESOURCES FOR FURTHER STUDY
9.  APPENDIX A:  INDEX OF JUDICIAL ACTS
10.  APPENDIX B: FORMS

10.1  FORM 1:  FOIA Request for Judge Oath and Credentials
10.2  FORM 2:  Motion to Inspect Jury Lists
10.3  FORM 3:  Civil Complaint Against Federal Judge
10.4  FORM 4:  Criminal Complaint Against Federal Judge
10.5  FORM 5:  Letter to Clerk of the United States District Court
10.6  FORM 6:  Letter to Foreman of the Grand Jury
10.7  FORM 7:  Letter to Congressman
10.8  FORM 8:  Letter to United States Senator
10.9  FORM 9:  Letter to United States Attorney
10.10 FORM 10:  Motion to Quash Jury Panel
10.11 FORM 11:  FOIA for Judge Residence Information
10.12 FORM 12:  FOIA to Public Records Section of City for Federal Territory Within City

11.  APPENDIX C: VERIFIED AUTHORITIES ON FEDERAL JURISDICTION

11.1  Choice of Law

11.1.1  Federal Rule of Civil Procedure 17(b)
11.1.2  Rules of Decision Act, 18 U.S.C. § 1652

11.2  Supremacy of the Constitution as Law for Government
11.3  Legislative Jurisdiction
11.4  Due Process
11.5  Challenging Federal Jurisdiction
11.6  Void judgments
11.7  Constitutional Questions

WARNING:  The contents of this book is subject to the terms of our Disclaimer.  Please read and heed.
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Bullet Points-The Case Against Nonpublication

 

The Case Against Nonpublication

The following sets of bullet points serve as a useful collection of the arguments both for and against nonpublication.

1.  General Overview
2.  Common Justifications for Nonpublication
3.  Standard Defenses of Nonpublication
4.  Unpublished Does Not Mean Unimportant
5.  Current Technology
6.  Useful Quotations
7.  A Model Rule for Publication
8.  Depublication, Stipulated Reversal, and Vacatur Upon Settlement
9.  Stare Decisis

10.  No-Citation Rationale
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Authorities on Jurisdiction of Federal Courts

AUTHORITIES ON JURISDICTION OF FEDERAL COURTS

Related Articles: 

●      Federal Jurisdiction (OFFSITE LINK) -memorandum of law on federal jurisdiction.  By SEDM
●     What Happened to Justice?-excellent book that shows how to destroy the ability of federal prosecutors to try you in federal 

court
●     Jurisdiction Over Federal Areas within the States-government report
●     Federal Jurisdiction

●     Great IRS Hoax Section 5.2: Federal Jurisdiction to Tax
●     Great IRS Hoax Section 5.4.16: The Federal Courts Can’t Sentence You to Federal Prison for Tax Crimes if You Are A “U.S. 

citizen” and the Crime was Committed Outside the Federal Zone

TABLE OF CONTENTS

1.  Federal Crimes
2.  Territorial Jurisdiction
3.  Government of Men
4.  Affect of Emergency Powers on Jurisdiction
5.  Types of Courts
6.  Article I Legislative and Article IV Territorial Courts
7.  Article III Constitutional Courts
8.  Statutory Authority of United States Courts
9.  Specific Examples of Federal Courts Exceeding their Federal Zone Jurisdiction

10.  Flawed arguments about the federal courts
11.  Exclusive Federal Jurisdiction
12.  Article III Judges
13.  Credits

1.  FEDERAL CRIMES:

To get started, let's look at the Criminal Code of the United States government:

TITLE 18 > PART III > CHAPTER 301 > Sec. 4001.
Sec. 4001. - Limitation on detention; control of prisons

(a)  No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of 
Congress.

Building on this theme, we now add a corroborating citation from the Federal Rules of Criminal Procedure, Rule 26, Notes of 
Advisory Committee on Rules, paragraph 2, in the middle, 

"On the other hand since all Federal crimes are statutory [ see United States v. Hudson, 11 U.S. 32, 3 L.ed. 
259 (1812)] and all criminal prosecutions in the Federal courts are based on acts of Congress, . . ." 

2.  TERRITORIAL JURISDICTION:

In order to define the jurisdiction of the Federal courts to conduct criminal prosecutions, one would have to find out what the 
specific definition of "Act of Congress," is. We find such a definition in Rule 54(c) of the Federal Rules of Criminal Procedure 
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prior to Dec. 2002, wherein is defined "Act of Congress." Rule 54(c) states: 

"Act of Congress" includes any act of Congress locally applicable to and in force in the District of 
Columbia, in Puerto Rico, in a territory or in an insular possession."

After we cited the above in our book, the Supreme Court subsequently removed this definition from the rules to obscure the 
very limited nature of their jurisdiction.  This scam is documented in section 6.9.6 of our Great IRS Hoax book.  THE 
QUESTION IS, ON WHICH OF THE FOUR LOCATIONS NAMED IN RULE 54(c) IS THE UNITED STATES 
DISTRICT COURT ASSERTING JURISDICTION WHEN THE U.S. ATTORNEY HAULS YOUR ASS IN COURT 
ON AN INCOME TAX CRIME? Hint, everyone knows what and where the District of Columbia is, and everyone knows 
where Puerto Rico is, and territories and insular possessions are defined in Title 48 United States Code, happy hunting!  This 
information from Rule 54(c ) was so damning , in fact, that the federal judiciary decided to remove it from the Federal Rules 
of Criminal Procedure following publishment of it in this book.  That change occurred in Dec. 2002, when rule 54 was 
transferred to Rule 1 and the definition of “Acts of Congress” was conspicuously removed.  We explain this fraud earlier in 
section 6.7.5.  Do you think your government wants you to know the truth.  They’re systematically hiding it, and people like 
us have told them exactly what they need to hide using this book.  There is a name for this, and it’s called obstruction of 
justice and it’s a federal offense.  The people who changed those rules are CRIMINALS.

The U.S. Attorney Manual, section 9-20.000 entitled "Maritime, Territorial, and Indian Jurisdiction" clearly explains the very 
limited extent of federal jurisdiction in agreement with the above.

The fact is that most residents of the sovereign 50 states living outside of the federal zone (THAT'S YOU IN MOST CASES!) 
come under Rule 54(b)(2) of the Federal Rules of Criminal Procedure entitled "Offenses Outside a District or State":

(2) Offenses Outside a District or State.

These rules apply to proceedings for offenses committed upon the high seas or elsewhere out of the 
jurisdiction of any particular state or district, except that such proceedings may be had in any district 
authorized by 18 U.S.C. Sec. 3238.

Here is what 18 U.S.C. §3238 says about jurisdiction outside of any District or State:

TITLE 18 > PART II > CHAPTER 211 > Sec. 3238.
Sec. 3238. - Offenses not committed in any district

The trial of all offenses begun or committed upon the high seas, or elsewhere out of the jurisdiction of any 
particular State or district, shall be in the district in which the offender, or any one of two or more joint 
offenders, is arrested or is first brought; but if such offender or offenders are not so arrested or brought into 
any district, an indictment or information may be filed in the district of the last known residence of the 
offender or of any one of two or more joint offenders, or if no such residence is known the indictment or 
information may be filed in the District of Columbia

Federal courts are, by definition "inside their own district" and inside the "federal zone".  What the above is saying is that if 
they can kidnap/extradite you or get your to walk voluntarily inside one of their districts by walking into a federal courthouse 
near your home, then they can conduct a trial on you, but they only have jurisdiction based on where the crime was committed, 
not where the trial is held!  The place of the "crime", however, is outside of the territorial jurisdiction for Subtitle A federal 
tax crimes, such as Willful Failure to File, found in 26 U.S.C. §7203 or Tax Evasion under 26 U.S.C. §7201, which must 
happen inside the federal zone.  Furthermore, neither of these two statutes even have implementing regulations that apply 
them to the income tax found in Subtitle A of the I.R.C. so they are unenforceable.  There are only five ways the "federal 
mafia" (as Irwin Schiff calls them!) can get jurisdiction over a sovereign inhabitant of the 50 states living outside of the 
federal zone, and any one of the below methods will incorrectly establish you as a "U.S. person" at great injury to yourself and 
unnecessarily subject you to the jurisdiction of a corrupt and communist federal court:
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1.  Volunteering into their jurisdiction by filing a suit in the court and making a general appearance rather than a special 
appearance.

2.  Claiming to be a "U.S. citizen", which means you were born in a territory over which the United States is sovereign.  
Most people are not "U.S. citizens", but "U.S. nationals" over which the federal courts have no jurisdiction.

3.  Filing an IRS form 1040, and thereby creating a presumption that you are a "U.S. person", which means someone who 
resides inside the federal zone.  Instead, if you file anything, it should be a 1040NR form and you should modify the 
perjury statement at the end to clarify that you are “without the United States” so that they can’t drag you into a federal 
court and prosecute you for fraud if they think there is something false on the return.  Remember, all crimes must be 
prosecuted based on where they were committed, and if your return was fraudulent but you were not within the 
territorial jurisdiction of the federal government when you signed it, they must prosecute you under state and not 
federal law.

4.  Opening any kind of financial account and declaring on the application that you are are  "a U.S. person", which is a 
person who resides in the federal zone under 26 U.S.C. §7701(a)(30).  Instead, modify that phrase by putting a "not" in 
front of it.

5.  Signing any government form or financial document "under penalty of perjury" (see 28 U.S.C. §1746(2)) instead of 
saying "under penalty of perjury from without the United States under 28 U.S.C. §1746(1)".  For instance, if you open 
a bank account and sign the default statement on the signature card saying that you swear "under penalty of perjury", 
then you have just inadvertently declared yourself to be "within the [federal] United States" and within federal 
jurisdiction.

For the purpose of federal statutes and "Acts of Congress" defined above, the several states of the Union of states, collectively 
referred to as the "United States of America" or the “freely associated compact states”, are considered to be “foreign 
countries” with respect to the national government.  Here is the definition of the term “foreign country” right from the 
Treasury Regulations:

26 CFR 1.911-2(h): The term "foreign country" when used in a geographical sense includes any territory 
under the sovereignty of a government other than that of the United States**.  It includes the territorial 
waters of the foreign country (determined in accordance with the laws of the United States**), the air space 
over the foreign country, and the seabed and subsoil of those submarine areas which are adjacent to the 
territorial waters of the foreign country and over which the foreign country has exclusive rights, in 
accordance with international law, with respect to the exploration and exploitation of natural resources.

If we examine the Title 28, which is the Judiciary and Judicial Procedure statutes governing all federal courts, including the 
United States District Courts, we find the following useful evidence to confirm the above assertion and conclusion:

TITLE 28 > PART I > CHAPTER 13 > Sec. 297.
Sec. 297. - Assignment of judges to courts of the freely associated compact states

(a)  The Chief Justice or the chief judge of the United States Court of Appeals for the Ninth Circuit may 
assign any circuit or district judge of the Ninth Circuit, with the consent of the judge so assigned, to serve 
temporarily as a judge of any duly constituted court of the freely associated compact states whenever an 
official duly authorized by the laws of the respective compact state requests such assignment and such 
assignment is necessary for the proper dispatch of the business of the respective court.

(b)  The Congress consents to the acceptance and retention by any judge so authorized of reimbursement 
from the countries referred to in subsection (a) of all necessary travel expenses, including transportation, 
and of subsistence, or of a reasonable per diem allowance in lieu of subsistence. The judge shall report to 
the Administrative Office of the United States Courts any amount received pursuant to this subsection

Note that Congress, in subparagraph (a) above refers to the “freely associated compact states” in subparagraph (b) as 
“countries”.  That is because they fit in every respect the description of “foreign country” found above in 26 CFR 1.911-2(h):

Foreign government:  “The government of the United States of America, as distinguished from the 
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government of the several states.” (Black’s Law Dictionary, 6th Edition)

Foreign Laws:  “The laws of a foreign country or sister state.” (Black’s Law Dictionary, 6th Edition)

Foreign States:  “Nations outside of the United States…Term may also refer to another state; i.e. a sister 
state.  The term ‘foreign nations’, …should be construed to mean all nations and states other than that in 
which the action is brought; and hence, one state of the Union is foreign to another, in that sense.”  (Black’s 
Law Dictionary, 6th Edition)

The California Supreme Court agreed with the conclusions of this section when it stated in the case of People ex re. Atty. 
Gen.  V. Naglee, 1 Cal. 234 (1850):

“In determining the boundaries of apparently conflicting powers between states and the general 
government, the proper question is, not so much what has been, in terms, reserved to the states, as what has 
been, expressly or by necessary implication, granted by the people to the national government; for each 
state possess all the powers of an independent and sovereign nation, except so far as they have been ceded 
away by the constitution.  The federal government is but a creature of the people of the states, and, like an 
agent appointed for definite and specific purposes, must show an express or necessarily implied authority 
in the charter of its appointment, to give validity to its acts.

The power of taxation in independent nations, is unrestricted as to things, and, with the exception of foreign 
ambassadors and agents, and their retinue, is unlimited as to persons; and is deemed a power indispensable 
to their welfare and even their existence.  The several states may, therefore, subject to the above restrictions, 
tax everything within their territorial limits, and every person, whether citizen or foreigner, who resides 
under the protection of their respective governments.”

[Emphasis added]

Once again, Title 28, Judiciary and Judicial Procedure, describes the jurisdiction and operation of the federal district and 
circuit (appellate) courts.  Section 1603 contains definitions and includes a very interesting and related definition of the term 
“foreign state”:

TITLE 28 > PART IV > 
CHAPTER 97  JURISDICTIONAL IMMUNITIES OF FOREIGN STATES
Sec. 1603. - Definitions

For purposes of this chapter -

(a) A ''foreign state'', except as used in section 1608 of this title, includes a political subdivision of a foreign 
state or an agency or instrumentality of a foreign state as defined in subsection (b).

(b) An ''agency or instrumentality of a foreign state'' means any entity -

  (1) which is a separate legal person, corporate or otherwise, and

  (2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares or 
other ownership interest is owned by a foreign state or political subdivision thereof, and

  (3) which is neither a citizen of a State of the United States as defined in section 1332 (c) and (d) of this 
title, nor created under the laws of any third country.

(c) The ''United States'' includes all territory and waters, continental or insular, subject to the jurisdiction 
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of the United States.

We have no choice to conclude, based on the definition above that the sovereign 50 states of the United States of America are 
considered “foreign states”, which means they are outside the jurisdiction of the federal courts in most cases.  There are 
exceptions to this general rule, but most of these exceptions occur when the parties involved reside in two different “foreign 
states” or in a territory (referred to as a “State”) of the federal United States and wish to voluntarily grant the federal courts 
jurisdiction over their issues to simplify the litigation.  The other interesting outcome of the above is that We the People are 
“instrumentalities” of those foreign states, because we fit the description above as:

1.        A separate legal person.
2.        An organ of the foreign state, because we:

2.1.      Fund and sustain its operations with our taxes.
2.2.      Select and oversee its officers with our votes.
2.3.      Change its laws through the political process, including petitions.
2.4.      Control and limit its power with our jury and grand jury service.
2.5.      Protect its operation with our military service.

Without the involvement of every citizen of every “foreign state” in the above process, the state governments would 
disintegrate and cease to exist, based on the way our system is structured now.  The people, are the sovereigns, according to 
the Supreme Court: Julliard v. Greenman, 110 U.S. 421 (1884); Perry v. U.S., 294 U.S. 330 (1935); Yik Wo v. Hopkins, 118 U.
S. 356 (1886).  Because the people are the the sovereigns, then the government is there to serve them and without people to 
serve, then we wouldn’t need a government!  How much more of an “instrumentality” can you be as a natural person of the 
body politic of your state?  We refer you back to section 4.1 (of our Great IRS Hoax book) to reread that section to find out 
just how very important a role you play in your state government.  By the way, here is the definition of “instrumentality” right 
from Black’s Law Dictionary, Sixth Edition, page 801:

Instrumentality: Something by which an end is achieved; a means, medium, agency.  Perkins v. State, 61 
Wis.2d 341, 212 N.W.2d 141, 146.

Another section in that same Chapter 97 above says these foreign states have judicial immunity:

TITLE 28 > PART IV > CHAPTER 97 > Sec. 1602.
Sec. 1602. - Findings and declaration of purpose

The Congress finds that the determination by United States courts of the claims of foreign states to immunity 
from the jurisdiction of such courts would serve the interests of justice and would protect the rights of both 
foreign states and litigants in United States courts. Under international law, states are not immune from the 
jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial 
property may be levied upon for the satisfaction of judgments rendered against them in connection with their 
commercial activities. Claims of foreign states to immunity should henceforth be decided by courts of the 
United States and of the States in conformity with the principles set forth in this chapter

Why is this important?  Because as you will find out below, your income qualifies as “foreign income” and you qualify as a 
nonresident alien who lives in a foreign country if you were born outside of the federal zone and inside the United States of 
America.  This is important because if you have only income not connected with a “trade or business in the United States” and 
you are a nonresident alien, then your income is not subject to federal income tax:

Sec. 1.864-2  Trade or business within the United States.

    (b) Performance of personal services for foreign employer--(1) Excepted services. For purposes of 
paragraph (a) of this section, the term ``engaged in trade or business within the United States'' does not 
include the performance of personal services--

    (i) For a nonresident alien individual, foreign partnership, or foreign corporation, not engaged in 
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trade or business within the United States at any time during the taxable year, or

_________________________________________________________________

26 CFR § 1.871-7

Taxation of nonresident alien individuals not engaged in trade or U.S. business.—

Imposition of tax. (1) “…a nonresident alien individual…is NOT subject to the tax imposed by Section 
1” [Subtitle A, Chapter 1]

 IRS Publication 515 (Nov. 2001), Withholding Tax on Nonresident Aliens and Foreign Entities, confirms the nontaxability 
of income earned outside of the federal United States (or federal zone) by a Nonresident Alien on page 21::

“Services performed outside the United States.  Compensation paid to a nonresident alien (other than a 
resident of Puerto Rico, discussed later) for services performed outside the [federal] United States is not 
considered wages and is not subject to graduated withholding or 30% withholding.”

Now can you see why our deceitful federal government might not want you to know that as a person living in one of the 
several states and outside the federal zone, you live in a “foreign country” and are a nonresident alien, and are therefore not 
liable for federal income taxes? 

In the context of federal taxes, 28 U.S.C. §2201 says that federal courts may not make declaratory judgments regarding 
income taxes and may not address "rights or legal relations":

TITLE 28 > PART VI > CHAPTER 151 > Sec. 2201.
Sec. 2201. - Creation of remedy

(a)

In a case of actual controversy within its jurisdiction, except with respect to Federal taxes 
other than actions brought under section 7428 of the Internal Revenue Code of 1986, a proceeding under 
section 505 or 1146 of title 11, or in any civil action involving an antidumping or countervailing duty 
proceeding regarding a class or kind of merchandise of a free trade area country (as defined in section 516A
(f)(10) of the Tariff Act of 1930), as determined by the administering authority, any court of the United 
States, upon the filing of an appropriate pleading, may declare the rights and other legal 
relations of any interested party seeking such declaration, whether or not further relief is or could be 
sought. Any such declaration shall have the force and effect of a final judgment or decree and shall be 
reviewable as such.

The "rights" they are talking about in the above statute, folks, are your Constitutional rights found in the Bill of Rights!  The 
questions then becomes, where is the only jurisdiction in which the U.S. Congress can legislate away enforcement of your 
Constitutional rights or abrogate their responsibility and oath of office to "support and defend the Constitution against all 
enemies, foreign and domestic"?  A careful reading of the supreme Court case Downes v. Bidwell, 182 U.S. 244 (1901) 
provides the answer.  

“The Constitution had attached to it irrevocably. There are steps which can never be taken 
backward. The tie that bound the states of Maryland and Virginia to the Constitution could not be dissolved, 
without at least the consent of the Federal and state governments to a formal separation. The mere cession of the 
District of Columbia to the Federal government relinquished the authority of the states, but it did not take it out of the 
United States or from under the aegis of the Constitution. Neither party had ever consented to that construction of the 
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cession. If, before the District was set off, Congress had passed an unconstitutional act affecting its inhabitants, it 
would have been void.”  [Downes v. Bidwell, 182 U.S. 244 (1901)]

The table below summarizes the results our reading the Downes case to answer the question of where Constitutional rights 
apply:

# Type of property Constitutional 
Rights

Example Authorities

1 Territories No Puerto Rico, Virgin Islands, 
American Samoa, etc.

1.        Downes v. Bidwell, 182 U.S. 244 (1901)

2.        M'Culloch v. Maryland, 4 Wheat. 316, 422, 4 
L. ed. 579, 605, and in United States v. Gratiot, 14 
Pet. 526, 10 L. ed. 573

2 Federal enclaves within states: NA NA NA

  2.1   Ceded to federal gov. after  joining union Yes Federal courthouses Downes v. Bidwell, 182 U.S. 244 (1901)

  2.2   Also enclaves at the time of admission No Indian reservations Downes v. Bidwell, 182 U.S. 244 (1901)

3 Sovereign states Yes California, Texas, etc. Downes v. Bidwell, 182 U.S. 244 (1901)

4 District of Columbia Yes District of Columbia 1.        Downes v. Bidwell, 182 U.S. 244 (1901)
2.        Loughborough v. Blake, 18 U.S. 317, 5 
Wheat. 317, 5 L. ed. 98 (1820)

4 Foreign countries (nations) No Japan 1.        Downes v. Bidwell, 182 U.S. 244 (1901)
2.        Cook v. Tait, 265 U.S. 47 (1924)
3.        M'Culloch v. Maryland, 4 Wheat. 316, 422, 4 
L. ed. 579, 605 (1819)
4.        United States v. Gratiot, 14 Pet. 526, 10 L. ed. 
573
5.        Springville v. Thomas, 166 U.S. 707 , 41 L. 
ed. 1172, 17 Sup. Ct. Rep. 717 (1897)

The answer to the question of where Congress can legislate away rights is the federal zone, and in particular, those lands 
where the Constitution has never been applied, such as the territories of Guam, Puerto Rico, and American Samoa.  These 
areas, incidentally, are the only areas where "U.S. citizens" actually reside under 26 CFR 31.3121(e).  The reason for this is 
that the Constitution is  an irrevocable social contract between the inhabitants and the government that attaches to the land.  
Congress cannot unilaterally extricate itself from this contract.  The District of Columbia is an example of federal land where 
the Bill of Rights apply, because that area once belonged to the states of Maryland and Virginia and was ceded to the federal 
government when it was formed and after the Constitution was ratified by those two states.    This conclusion is also 
confirmed by the fact that only one of the two Article III (of the Constitution) courts anywhere in our country are located in 
District of Columbia, and the only District Court in the District of Columbia must be an Article III court, because it is one of 
the few courts that exists on land that is not part of the federal zone.

Furthermore, there is only one place in the federal courts where the Congress can pass legislation that suspends enforcement 
of the Constitution, and that is in Article I courts inside the federal zone or Article III courts in administering laws that only 
apply to the federal zone.  This ought to be a BIG clue that Subtitle A federal income taxes can only apply in federal territories 
that are already devoid of Constitutional protections.

3.  GOVERNMENT OF MEN:

"We remain `a government of laws, and not of men,' Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 163, only 
so long as our laws remain clear." 630 F.2d, at 1037"  City of Mesquite v. Alladin's Castle, Inc., 455 
U.S. 283 (1982)
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To show you how the courts are ruling and thinking in the current time frame, it is necessary to go to what the Supreme Court 
has written. One of the best insights available is Schlup v. Delo, 130 L.Ed.2d 808, 818, 832 (1995) 513 U.S. _________, 115 
S.Ct. 851, where the Supreme Court stated:

at page 818, "To ensure that the fundamental miscarriage of justice exception would remain 'rare' 
and be applied only in the 'extraordinary case,' while at the same time ensuring that relief would 
be extended to those WHO ARE TRULY DESERVING, the Court has explicitly tied the 
exception to the petitioner's innocence." (emphasis added) 

This illustrates that the courts are not making "legal decisions" they are making "decisions legal", in the engineering world, 
this is called reverse engineering. This also illustrates that the courts are doing nothing more than making a ruling legal by 
affirming a decision that has already been made administratively.  But with this kind of subjectivity in our court system, one 
has to ask, folks:

"Are we a society of laws or a society of politically correct judges, I mean men?"

Some questions are:

●     What are the criteria to be "truly deserving" of (whatever you want to name, such as a truly independent, impartial 
court and judge, the best and most effective attorney, and on and on one could go ad nauseam);

●     Was I "truly deserving" yesterday? Could I be "truly deserving" tomorrow?

This line of ruling from the Supreme Court shows you that the "law" is not in force today, but public policy is, and public 
policy changes at anytime the people in power say that the public policy has changed.

Now, I know you are going to ask, how is this possible, how did it happen, and what can I do to change it?

Those are the real questions and the answers that we are attempting to explore here.  In order to truly understand this problem 
and how to remedy it, one has to fully digest the true status of the "law" and how the Federal government is really operating 
and not just how the Federal government says it is operating.

Justice Harlan gave Americans fair warning of what was possible to happen, back in 1901, by stating in a dissenting opinion:

"The idea prevails with some -- indeed, it found expression in arguments at the bar -- that we have in this 
country substantially and practically two national governments; one, to be maintained under the Constitution, 
with all of its restrictions; the other to be maintained by Congress outside and independently of that instrument, 
by exercising such powers as other nations of the earth are accustomed to exercise. 

"I take leave to say that if the principles thus announced should ever receive the sanction of a majority of this 
court, a radical and mischievous change in our system of government will be the result. We will, in that 
event, pass from the era of constitutional liberty guarded and protected by a written constitution into an era 
of legislative absolutism.

"It will be an evil day for American liberty if the theory of a government outside of the supreme law of the 
land finds lodgment in our constitutional jurisprudence. No higher duty rests upon this court than to exert its 
full authority to prevent all violation of the principles of the Constitution." See Downes v. Bidwell, 182 U.S. 
244 (1901), Harlan dissenting.

4.  AFFECT OF EMERGENCY POWERS ON JURISDICTION:

The start of our quest is to first determine whether or not the nation is under the social contract the people have made with the 
Federal government, the Constitution for the united States of America (1789), or not. Part of the answer to that question can be 

http://famguardian.org/Subjects/LawAndGovt/ChallJurisdiction/AuthoritiesArticle/AuthOnJurisdiction.htm (8 of 18) [1/8/2007 8:05:30 AM]

http://laws.findlaw.com/us/000/u10327.html
http://laws.findlaw.com/us/000/u10327.html


Authorities on Jurisdiction of Federal Courts

found in documentation from the Senate of the UNITED STATES in Senate Report 93-549, which shows that we have been in 
a state of national emergency for quite some time. 

See for yourself what the document says.

THINK ON THIS - - - CAN THE NATION BE UNDER AN EMERGENCY CONDITION 
AND THE CONSTITUTION AT THE SAME TIME? 

An anonymous legal scholar has so graciously pointed to a U.S. supreme Court decision that states "the Constitution of the 
United States is a law for rulers and people, equally in war and in peace, . . ." in the whole paragraph in Ex Parte Milligan, 71 
U.S. 2, 120(1866):

"Time has proven the discernment of our ancestors; for even these provisions, expressed in such plain English 
words, that it would seem the ingenuity of man could not evade them, are now, after the lapse of more than 
seventy years, sought to be avoided. Those great and good men foresaw that troublous times would arise, when 
rulers and people would become restive under restraint, and seek by sharp and decisive measures to accomplish 
ends deemed just and proper; and that the principles of constitutional liberty would be in peril, unless 
established by irrepealable law. The history of the world had taught them that what was done in the past might 
be attempted in the future. The Constitution of the United States is a law for rulers and people, equally in war 
and in peace, and covers with the shield of its protection all classes of men, at all times, [71 U.S. 2, 121] and 
under all circumstances. No doctrine, involving more pernicious consequences, was ever invented by the wit of 
man than that any of its provisions can be suspended during any of the great exigencies of government. Such a 
doctrine leads directly to anarchy or despotism, but the theory of necessity on which it is based is false; for the 
government, within the Constitution, has all the powers granted to it, which are necessary to preserve its 
existence; as has been happily proved by the result of the great effort to throw off its just authority." 

There seems to be a difference of opinion between the legislative branch of the Federal government and the Judicial branch as 
to the effectiveness of the Constitution in a state of war. This difference certainly needs to be explored to find the real truth, 
after all that is exactly what we all want, is the truth.

The Supreme Court of the United States of America has stated the truth about the courts of the United States as far back as 
1933, in an obscure case brought by a U.S. Court of Claims Judge concerning the diminishment of his salary while he was still 
in office. This case, Thomas S. Williams v. United States, 77 L.ed. 1372 (1933) is called by the government of the United 
States a "judicial embarrassment", but the fact of the matter is that this particular case opinion tells the story about the 
United States Courts under Article I, III and IV. The reader only has to read this case about 10 to 15 times before all that is 
said will sink in.

5. TYPES OF COURTS:

We begin with one of the great masters of Constitution, Chief Justice John Marshall, writing in the year 1828. Here, Justice 
Marshall makes a very clear distinction between judicial courts, authorized by Article III, and legislative (territorial) courts, 
authorized by Article IV. Marshall even utilizes some of the exact wording of Article IV to differentiate those courts from 
Article III "judicial power" courts, as follows:

These [territorial] courts then, are not Constitutional courts, in which the judicial power conferred by the 
Constitution on the general government can be deposited. They are incapable of receiving it. They are 
legislative courts, created in virtue of the general rights of sovereignty which exists in the government, or in 
virtue of that clause which enables Congress to make all needful rules and regulations, respecting the 
territory belonging to the United States. The jurisdiction with which they are invested, is not a part of that 
judicial power which is defined in the 3d article of the Constitution, but is conferred by Congress, in the 
execution of those general powers which that body possesses over the territories of the United States. 
Although admiralty jurisdiction can be exercised in the States in those courts only which are established in 
pursuance of the 3d article of the Constitution, the same limitation does not extend to the territories. In 
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legislating for them, Congress exercises the combined powers of the general and of the State government.
[American Insurance Co. v. 356 Bales of Cotton] 
[26 U.S. 511, 1 Pet. 511 (1828), emphasis added]

To come to the truth of what is really happening in the courts of the United States, one has to undertake a study of the three (3) 
articles in the Constitution under which courts of the United States are created and may operate, Article I, III, and IV.

Article I courts are legislative courts and are created by Congress and operate within very special limited areas of operation. 
Article III courts are of the third Branch of government, the Judicial Branch, and are supposed to be independent of the other 
two Branches of the government with no influence or coercion from those two Branches of the government on the Judicial 
Branch. Article IV courts are created by Congress for the territories, and even though called territorial courts, which they are, 
the said territorial courts are still under the thumb of Congress and not independent but serve their master, the Congress.

There are actually three areas in the court concerning jurisdiction. There is the court itself, operating on a location that is 
actually specified by statute or Rule, see Rule 54(c), above listed, and the cause of action needs to be authorized by the 
Congress or the Constitution as a cause of action requiring the judicial power of the United States, and the "judge" is required 
to be a member of the third branch of the government, the Judicial Branch, with no coercion or intimidation from either of the 
other two branches of the government, in order to be a true independent impartial decision maker.

The Supreme Court of the United States covered the matter of Article III courts very thoroughly in Northern Pipeline 
Company v. Marathon Pipe Line Company, 458 U.S. 50 (1982) in Footnote 39:

Our precedents make it clear that the constitutional requirements for the exercise of the judicial power must be 
met at all stages of adjudication, and not only on appeal, where the court is restricted to considerations of law, 
as well as the nature of the case as it has been shaped at the trial level. The Court responded to a similar 
suggestion in Crowell by stating that to accept such a regime, "would be to sap the judicial power as it exists 
under the Federal Constitution, and to establish a government of bureaucratic character alien to our system, 
wherever fundamental rights depend, as not infrequently they do depend, upon the facts, and finality as to facts 
becomes in effect finality in law." 

While Northern is principally about the power and the jurisdiction of the Bankruptcy Courts under Title 11, the case also goes 
into a lengthy discussion about Article III courts and their power and jurisdiction or the lack thereof.

Historical precedents are mentioned in Part II, Section A, from the Founding Fathers and their reasons for the need for an 
independent and impartial Judicial Branch of the government. The whole Part A is very informative and illustrative of the 
need for the judiciary's independence and impartiality, with one of the reasons being for the confidence of the people to reside 
in the decisions of the judiciary, and not be made a mockery of. Compare that with today when the judiciary is nothing more 
than a stooge for the people in power and everybody knows it, but to date lacks the courage to rectify the situation.

Northern Pipeline is full of case cites for the student of the history and functioning of the federal courts, and sums up the 
matter by stating:

In sum, our Constitution unambiguously enunciates a fundamental principle - that the "judicial Power of the 
United States" must be reposed in an independent Judiciary. It commands that the independence of the 
Judiciary be jealously guarded, and it provides clear institutional protections for that independence.

And at the same time most if not all of the federal judges sign contracts with the Executive Branch, for which they can be 
investigated, prosecuted and placed in prison, and that being a  Form 1040 executed with the Internal Revenue Service, 
IRS, a part of the Treasury Department, which is in turn a part of the Executive Branch.

SO WHERE IS THE INDEPENDENCE AND IMPARTIALITY 

OF THE FEDERAL JUDICIARY?
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There is an opinion by some, strongly expressed and backed up with case law and legal opinions, that stands for the 
proposition that all the Federal government is operating under an "unrevealed" or SECRET Maritime Jurisdiction. For the 
complete discussion on this matter you may click here on, SPECIAL MARITIME JURISDICTION, and copy or download the 
whole treatise.

Even before the treatise SPECIAL MARITIME JURISDICTION was published, I was of the opinion that the UNITED 
STATES DISTRICT COURT was operating in admiralty/maritime jurisdiction when I had been directed to the volumes on 
the subject known as "BENEDICTS ON ADMIRALTY" and had found therein the Section on Crimes and lo and behold, 
therein listed were some of the offenses listed that I had been charged with. When I confronted the "judge", Edward C. Prado, 
with this information and demanded an explanation, his response was, "Do you see any ships here, Mr. Kearns?", to which 
everybody in the courtroom laughed. I put a Demand into the court to shut down the admiralty side of the court and to 
convene the common law side of the court, which can be read by clicking on DEMAND FOR JUDICIAL NOTICE.

My desire and attempt at the time was to seat a common law jury of my peers and to have that common law jury act on an 
ACTION TO QUIET TITLE.

After you have familiarized yourself with the concepts and the law in the SPECIAL MARITIME JURISDICTION, you can 
click on the PETITION FOR WRIT OF HABEAS CORPUS to view the said Petition filed on March 28, 1998 along with a 
MEMORANDUM OF LAW. The concepts in the SPECIAL MARITIME JURISDICTION treatise were listed in the said 
Petition and the Memorandum of Law, just not as concise and with the clarity of the later work.

I am of the opinion that you will find, just as Justice Harlan above stated in Downes v. Bidwell, 182 U.S. 244 (1901), that there 
are actually two Federal District Courts in each Federal District, the UNITED STATES DISTRICT COURT, created as an 
Article IV, section 3, administrative tribunal, American Insurance v. 356 Bales of Cotton, 1 Pet. 511 7 L.ed 243; Balzac v. 
Porto Rico, 258 U.S. 298 (1922) and the District Court of the United States, created by the Judiciary Act of 1789, under 
Article III, currently vacant. In order to confirm the above stated opinion, you can go to the Federal Judiciary Homepage, 
which is the Directory for the United States Courts to confirm that the UNITED STATES DISTRICT COURT for the 
territories of Puerto Rico is in the First Circuit, the UNITED STATES DISTRICT COURT of the Virgin Islands is in the 
Third Circuit, and the UNITED STATES DISTRICT COURT for Guam is in the Ninth Circuit, and these three UNITED 
STATES DISTRICT COURTS are treated the same as the UNITED STATES DISTRICT COURT within the States of the 
Union. Could it be, that the Federal Government is treating the Judicial Districts within the States of the Union as Federal 
Territories? Something to think about.

While the United States District Judge is appointed and confirmed under Article III of the Constitution, when he/she steps into 
the UNITED STATES DISTRICT COURT, they do so not as an Article III judicial officer but as an Article IV administrative 
hearing officer, who is not independent nor impartial.

Should a person attempt to go to the United States District Judge, in his Article III capacity, obviously NOT in the UNITED 
STATES DISTRICT COURT, but in chambers, I am of the opinion, one will find that the independence and impartiality of 
the Article III judicial officer has been co-opted by virtue of the fact he/she has signed a contract with an Executive Branch 
agency known as the Internal Revenue Service, either a W-4 contract or a Form 1040 contract.

After reading the case of Hatter, et al v. United States of America, USCC # 705-89 C, 21 Cl. Ct. 786(1990) filed December 
29, 1989 in the U.S. Claims Court, now the U.S. Court of Federal Claims, and ruled upon by the United States Court of 
Appeals for the Federal Circuit, 91-5039, decided January 16, 1992, I am thoroughly convinced that none of the UNITED 
STATES DISTRICT COURT JUDGES ARE ARTICLE III JUDGES, because of what the United States Court of Appeals for 
the Federal Circuit stated in their opinion:

"No member of this panel [the judges who brought the suit] was an Article III judge in 1984." 

Now folks, you and I can read plain English, at least I hope we can, and the Court of Appeals for the Federal Circuit clearly 
stated that none of the UNITED STATES DISTRICT JUDGES OR THE UNITED STATES COURT OF APPEALS 
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JUDGES was an Article III judge in 1984, and in my opinion, have not been since.

In the final analysis, I think you will find, we the State Citizens of America, designated as "Citizens of the United States" in 
the Constitution for the United States of America, long before the 14th Article of Amendment to the Constitution was ever 
thought of, do not have an independent impartial judicial remedy, from Article III of the Constitution for the United States of 
America, when it comes to actions by the said State Citizens against or involving the Federal United States of America. It 
appears the only remedy for State Citizens who have a Petition for Redress of Grievances against the Federal Government of 
the United States of America, is to go directly to Congress for relief.

The lack of a "competent, independent and impartial tribunal [judicial forum] established by law" for the State Citizens of the 
United States of America is in direct violation of Article 14 of the International Covenant on Civil and Political Rights, to 
which the United States of America is a party signatory, on June 8, 1992, and came into force in the United States on 
September 8, 1992, while coming into force for the rest of the signatories on March 23, 1976, after being proposed on 
December 16, 1966. Also, you will want to check out the Reservations and Declarations made by the United States of 
America specifically governing the application of this Covenant (Treaty/Contract) in the United States of America.

The United States issued a Report on the International Covenant on Civil and Political Rights in 1994, and you may read the 
complete Report right here, just click on the name above.

You will find reading the above that that the UNITED STATES DISTRICT COURT, an Article 1 legislative tribunal, and the 
district court of the United States, an Article III judicial court, which has been for the moment shelved in violation to our 
Constitution. A process of invoking the district court of the United States with it's Article III powers is being developed by 
Michael Joseph Kearns for his own Federal case.  You can read about the history of his dealings to come to the bottom of this 
matter by clicking here.

The process of invoking the Article III power and authority in the district court of the United States has been developed by the 
Supreme Law Firm and shown at the Supreme Law Library.

We are of the opinion that most people have been in the wrong court for the wrong action, and that the proper court to have 
been in for any criminal action would have been the district court of the United States and not the UNITED STATES 
DISTRICT COURT.

6.  ARTICLE I LEGISLATIVE AND ARTICLE IV TERRITORIAL COURTS: 
"UNITED STATES DISTRICT COURTS"

All “United States District Courts” are territorial and/or “legislative courts” that may only operate as administrative rather than 
Constitutional or Common Law courts.  Nearly all of the courts in our federal system are “United States District Courts”.  In 
fact, the only Constitutional or common law district courts in the country United States exist in Hawaii and the District of 
Columbia.  This is confirmed by looking at the Notes under 28 U.S.C. §88, which says for the District of Columbia:

“It is consonant with the ruling of the Supreme Court in O'Donoghue v. United States, 1933, 53 S.Ct. 740, 
289 U.S. 516, 77 L.Ed. 1356, that the (then called) Supreme Court and Court of Appeals of the District of 
Columbia are constitutional courts of the United States, ordained and established under article III of the 
Constitution, Congress enacted that the Court of Appeals ''shall hereafter be known as the United States 
Court of Appeals for the District of Columbia''

The Notes section under 28 U.S.C. §91 for Hawaii say the following:

"Section 9(a) of Pub. L. 86-3 provided that: ''The United States District Court for the District of Hawaii 
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established by and existing under title 28 of the United States Code shall thence forth be a court of the 
United States with judicial power derived from article III, section 1, of the Constitution of the United 
States"

All district courts other than Hawaii and the District of Columbia are, by implication administrative courts, which means that 
they are territorial courts which may not rule on constitutional rights.  Even courts that are Art. III can only exercise that 
power when the judges are also Article III judges, which few judges are.  There is a great deal of confusion over this issue 
within the legal profession and few lawyers fully understand the implications of this distinction in our experience.

All of the territorial “United States District Courts” are listed in Title 28, Part I, Chapter 5.  The notes at the beginning of this 
chapter indicate the following:

“Sections 81-131 of this chapter show the territorial composition of districts and divisions by counties as of 
January 1, 1945. All references to dates were omitted as unnecessary. “

The important thing to note is the date of January 1, 1945.  At that time, Alaska and Hawaii were still territories instead of 
states of the Union.  Consequently, the U.S. District Courts had jurisdiction throughout these two territories at the time this 
chapter was codified.  All of the sections listed under this chapter identify the boundaries of the various districts, but the actual 
territory within these districts that falls under federal jurisdiction and under jurisdiction of the U.S. district courts is limited 
ONLY to areas of land that have been ceded by each state to the federal government by an act of the state legislature or which 
were owned by the federal government since before the state joined the Union.  Anyone who is not domiciled in a federal area 
within the outer boundaries of these districts does not reside "within the district", and therefore does not come under federal 
jurisdiction, including jurisdiction to enforce the Internal Revenue Code Subtitle A.

In the case of the District of Columbia, the Supreme Court admitted in Downes v. Bidwell, 182 U.S. 244 (1901) that it was 
covered by the Bill of Rights because it had belonged to the states of Maryland and Virginia before it was ceded to the federal 
government after the Constitution was ratified in 1789.  At the point when D.C. was ceded in writing by Maryland and 
Virginia to the new federal government, the land was covered by the Bill of Rights and no formal agreement was subsequently 
worked out by Maryland and Virginia to remove the applicability of the Constitution and the Bill of Rights to that area.  
Consequently, all courts trying issues in that area must be Article III courts.

Though the judicial system set up in a Territory of the United States is a part of federal jurisdiction, the phrase "court of the 
United States", when used in a federal statute, is generally construed as not referring to "territorial courts." See Balzac v. Porto 
Rico, 258 U.S. 298 at 312 (1921), 42 S.Ct. 343, 66 L.Ed. 627. In Balzac, the high Court stated:

The United States District Court is not a true United States court established under Article III of the 
Constitution to administer the judicial power of the United States therein conveyed. It is created by virtue 
of the sovereign congressional faculty, granted under Article IV, Section 3, of that instrument, of making all 
needful rules and regulations respecting the territory belonging to the United States. The resemblance of its 
jurisdiction to that of true United States courts in offering an opportunity to nonresidents of resorting to a 
tribunal not subject to local influence, does not change its character as a mere territorial court.

[Balzac v. Porto Rico, 258 U.S. 298 at 312, 42 S.Ct. 343, 66 L.Ed. 627 (1921)]

Below are some additional cites clarifying the terms “District Court of the United States” as compared with “United States 
District Court”.

Constitutional provision against diminution of compensation 
of federal judges was designed to secure independence of 
judiciary. 
[O'Donoghue v. U.S., 289 U.S. 516 (1933)] 
[headnote 2. Judges]
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___________________________________________________________

The term "District Courts of the United States," as used in 
Criminal Appeals Rules, without an addition expressing a 
wider connotation, had its historic significance and 
described courts created under article 3 of Constitution, 
and did not include territorial courts. 
 
[Mookini et al. v. U.S., 303 U.S. 201 (1938)] 
[headnote 2. Courts, emphasis added]

___________________________________________________________

Where statute authorized Supreme Court to prescribe Criminal 
Appeals Rules in District Courts of the United States 
including named territorial courts, omission in rules when 
drafted of reference to District Court of Hawaii, and 
certain other of the named courts, indicated that Criminal 
Appeals Rules were not to apply to those [latter] courts. 
 
[Mookini et al. v. U.S., 303 U.S. 201 (1938)] 
[headnote 4. Courts, emphasis added]

______________________________________________________________

United States District Courts have only such jurisdiction as is conferred by an Act of Congress under the 
Constitution. 
[U.S.C.A. Const. art. 3, sec. 2; 28 U.S.C.A. 1344]

[Hubbard v. Ammerman, 465 F.2d 1169 (5th Cir., 1972)] 
[headnote 2. Courts]

______________________________________________________________

The United States district courts are not courts of general jurisdiction. They have no jurisdiction except as 
prescribed by Congress pursuant to Article III of the Constitution. [many cites omitted]

[Graves v. Snead, 541 F.2d 159 (6th Cir. 1976)]

7.  ARTICLE III CONSTITUTIONAL DISTRICT COURTS: "DISTRICT COURTS OF 
THE UNITED STATES"

Under our Constitutional system of government, Article III courts are the only types of courts empowered under the 
Constitution to rule on matters that concern the rights of natural persons living inside states of the Union. 

The following paragraph from Mookini is extraordinary for several reasons: (1) it refers to the "historic and proper sense" of 
the term "District Courts of the United States", (2) it makes a key distinction between such courts and application of their rules 
to territorial courts; (3) the application of the maxim inclusio unius est exclusio alterius is obvious here, namely, the omission 
of territorial courts clearly shows that they were intended to be omitted:

Not only did the promulgating order use the term District Courts of the United States in its historic and 
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proper sense, but the omission of provisions for the application of the rules to the territorial courts and 
other courts mentioned in the authorizing act clearly shows the limitation that was intended. 
 
[Mookini et al. v. U.S., 303 U.S. 201 (1938)] 
[emphasis added]

Below are some additional quotes helping to define the term “District Court of the United States”:

The words "district court of the United States" commonly describe constitutional courts created under 
Article III of the Constitution, not the legislative courts which have long been the courts of the Territories.

[Int'l Longshoremen's and Warehousemen's Union et al. v. Juneau Spruce Corp., 342 U.S. 237 (1952)] 
[emphasis added]

______________________________________________________________

The phrase "court of the United States", without more, means solely courts created by Congress under 
Article III of the Constitution and not territorial courts.

[Int'l Longshoremen's and Warehousemen's Union et al. v. Wirtz, 170 F.2d 183 (9th Cir. 1948), headnote 1] 
[emphasis added]

______________________________________________________________

The question of jurisdiction in the court either over the person, the subject-matter or the place where the 
crime was committed can be raised at any stage of a criminal proceeding; it is never presumed, but must 
always be proved; and it is never waived by a defendant.

[U.S. v. Rogers, 23 F. 658 (D.C.Ark. 1885)]

______________________________________________________________

In a criminal proceeding lack of subject matter jurisdiction cannot be waived and may be asserted at any 
time by collateral attack.

[U.S. v. Gernie, 228 F.Supp. 329 (D.C.N.Y. 1964)]

______________________________________________________________

Jurisdiction of court may be challenged at any stage of the proceeding, and also may be challenged after 
conviction and execution of judgment by way of writ of habeas corpus.

[U.S. v. Anderson, 60 F.Supp. 649 (D.C.Wash. 1945)]

______________________________________________________________

The United States District Court has only such jurisdiction as Congress confers.

[Eastern Metals Corp. v. Martin, 191 F.Supp 245 (D.C.N.Y. 1960)]

8. STATUTORY AUTHORITY OF UNITED STATES COURTS: 

●     Listing of Courts: Title 28, Part I
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●     Jurisdiction and Venue of Federal Courts: Title 28, Part IV
●     Procedures:  Title 28, Part V
●     Particular Proceedings: Title 28, Part VI

9. EXAMPLES OF FEDERAL COURTS EXCEEDING THEIR FEDERAL ZONE 
JURISDICTION: 

Below is a listing of specific powers granted by the Constitution or by the Supreme Court that allows federal jurisdiction to 
reach outside of the federal zone.  The powers below are the only areas of subject matter jurisdiction that authorize federal 
jurisdiction outside of the federal zone:  

●     18 U.S.C. §1341 Use of mail.  See US Atty manual §662 and Article 1, Section 8, Clause 7 of the U.S. Constitution.
●     18 U.S.C. §2113 Federal insurance.   See US Atty manual §662
●     18 U.S.C. §2314 Interstate commerce.   See US Atty manual §662 and Article 1, Section 8, Clause 3 of the U.S. 

Constitution.
●     Excise taxes (duties, imposts, etc) on foreign commerce under Subtitles D and E of the Internal Revenue Code (see U.

S. Constitution, Article 1, Section 8, Clause 3)
●     Violations of Constitutional Rights by State or Federal government officials.  See the following: 

�❍     42 U.S.C. §1983 Civil Action for Deprivation of Rights
�❍     Bell v. Hood, 327 U.S. 678 (1946)-FBI agents who violated Constitutional rights of a petitioner were held 

personally liable and not afforded official immunity.
�❍     Hafer v. Melo, 502 U.S. 21 (1991)-Supreme Court held that state officials acting outside the color of law may 

be held personally liable for the injuries or torts they case and that official or sovereign immunity may not be 
asserted.

�❍     Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971)-pro per successfully sued six federal 
narcotics agents for acting outside the law.  Official immunity asserted but denied.

�❍     Butz v. Economou, 438 U.S. 478, 98 S.Ct. 2894 (1978)- federal agent of Dept. of Agriculture not entitled to 
absolute immunity from suit when acting outside of lawful authority and violating constitutional rights.

●     Slavery:  Clyatt v. U.S., 197 U.S. 207 (1905):  This case upheld a federal conviction for slavery committed inside the 
borders of a sovereign state and outside the territorial jurisdiction of the federal courts.  The reason given by the 
supreme Court for exceeding its statutory authority (see Territorial Jurisdiction above in Section 2) was that the 
Thirteenth Amendment authorized it.  Here is what they said:

"Other authorities to the same effect might be cited. It is not open to doubt that Congress may enforce 
the 13th Amendment by direct legislation, punishing the holding of a person in slavery or in 
involuntary servitude except as a punishment for crime. In the exercise of that power Congress has 
enacted these sections denouncing peonage, and punishing one who holds another in that condition 
of involuntary servitude. This legislation is not limited to the territories or other parts of the strictly 
national domain, but is operative in the states and wherever the sovereignty of the United States 
extends. We entertain no doubt of the validity of this legislation, or its applicability to the case of any 
person holding and wherever the sovereignty of the United whether there be a municipal ordinance 
or state law sanctioning such holding. It operates directly on every citizen of the Republic, wherever 
his residence may be." 

10. FLAWED ARGUMENTS ABOUT THE FEDERAL COURTS: 

●     "United States District Courts" v. "District Court of the United States":  http://fly.hiwaay.net/~becraft/DistrictCourts.
htm;  Attorney Larry BeCraft.

11. EXCLUSIVE FEDERAL JURISDICTION: 
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There are a few cases which must be filed in federal courts.  By virtue of federal law, state courts have no power to adjudicate 
(no subject matter jurisdiction): 

●     Patent and copyright claims [28 U.S.C. §1338(a)]
●     Admiralty and maritime claims [28 U.S.C. §1333]
●     Claims arising out of bankruptcy proceedings.  [28 U.S.C. §1334; Pauletto v. Reliance Ins. Co. (1998) 64 CA.4th 597, 

602, 75 CR.2d 334, 337--state courts lack jurisdiction in action for malicious prosecution based on defendant's having 
filed adversary proceeding in bankruptcy court: "it is for Congress and the federal courts, not state courts, to decide 
what incentives and penalties shall be utilized in the bankruptcy process"]

●     Claims under Sherman Antitrust Act [15 U.S.C. §4]
●     Claims under Securities Exchange Act of 1934 (including Rule 10b-5 actions). [15 U.S.C. §78aa]
●     Claims involving activities regulated by federal labor laws.  E.g., the Labor Management Reporting and Disclosure Act 

(19 U.S.C. §401 et seq.) preempts state power to adjudicate claims based on union contracts or union activities, unless 
of "merely peripheral concern" to the Act. [San Diego Bldg. Trades Council, etc. v. Garmon(1959)  359 US 236, 247-
248, 79 S.Ct. 773, 781-782; Bassett v. Attebery (1986) 180 CA.3d 288, 294-295, 224 CR 399, 402--NLRB (rather than 
federal court) has exclusive jurisdiction over wrongful discharge claim alleging violation of federal labor laws]

●     Certain ERISA actions: Suits for injunctive or other equitable relief against an employer or insurer under the Employee 
Retirement Income Security Act (ERISA) (But federal and state courts have concurrent jurisdiction of claims for 
benefits due.) [29 U.S.C. §1132(e)(1)]

12. ARTICLE III JUDGES: 

In order to get a fair trial, you must understand how the court system works and how to use it to your advantage.  We already 
explained, for instance, that if you decide to enter a federal court as a last resort, then you want to do so in an Article III court 
with Article III judges.  The courts do not directly tell you whether they are Article III courts nor do the judges tell you if they 
are Article III judges.  You must have enough knowledge to understand that you will have to go to a third party to get this 
information.  That third party is the Administrative Office of the Federal Courts, Articles III judges division at:

Administrative Office of the Federal Courts
Article III Judges Division
Washington, D.C. 20544
Phone:  202-502-1860

You can look up the biographical information on any federal judge since 1789 on the Federal Judicial Website at:

http://www.fjc.gov/history/home.nsf/judges_frm

Magistrate and bankruptcy and Tax Court judges, which are Article I judges, are not listed in the above database.  These serve 
a term of 14 years.  Oaths are the same for all judges.  The judge oath is prescribed in 28 U.S.C. §453 and 5 U.S.C. §3331.  
The oath that all judges take is a combination of the previous two sections and reads as follows:

“I, _______, do solemnly swear and affirm that I will administer justice without regard to persons and do 
equal right to the poor and to the rich, and that I will faithfully and impartially discharge and perform all of 
the duties incumbent upon me as ______________ under the Constitution and laws of the United States, and 
that I will support and defend the Constitution of the United States against all enemies foreign and domestic, 
that I will bear true faith and allegiance to the same, and that I take this obligation freely without any 
mental reservation or purpose of evasion, and that I will well and faithfully discharge the duties of the office 
on which I am about to enter.  So help me God.” 

The Article III Judges Division keeps the oaths of all federal judges on file.  They told us on 9/23/03 on the phone that they 
don’t give out copies of judges oaths and that the federal judiciary is not covered under FOIA, but they could not give us the 
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authority for this.  We asked what would we would get if we did an FOIA for the oath of a federal judge, and they said they 
would send out a certificate that the oath is on file, but would not provide a copy of the original oath.  The lady we talked to 
said the oath form that judges sign says “Judicial officer” and does not say “employee” nor does it say “Art. III judge” on the 
form.  We asked them what legal basis they had to believe that District Judges were Art. III judges and they could not tell us 
what statute in Title 28 said that. 

We also asked the legal counsel of the Art. III Judges division on 9/23/03 how to establish what courts are Art. III courts, and 
she said it was in Title 28, but could not give the section.  We pointed out that there were only three courts mentioned in Title 
28 as Article III courts, and this included the District of Columbia, Hawaii, and the Court of Claims, and that none of the other 
courts were specifically identified as Art. III courts.  We reminded them that if it ain’t in the law, then you can assume it ain’t 
so.  The legal counsel didn’t have any further information on this subject and recommended further research in the Federal 
Judicial Center website.

13. CREDITS: 

We wish to thank the following resources for their contributions to some of the ideas found in this article beyond those of the 
author:

●     Michael Joseph Kearns, whose information can be found at http://users2.ev1.net/~jrkearns/.
●     Supreme Law Library: http://www.supremelaw.org
●     Rutter Group California Practice Guide, Civil Procedure Before Trial, 2002, paragraphs 3:611-3:611.7 for the section 

11 above on "Exclusive Federal Jurisdiction".
●     Attorney Eduardo Rivera

Copyright Family Guardian Fellowship Last revision: October 02, 2006 03:44 AM

 This private system is NOT subject to monitoring

http://famguardian.org/Subjects/LawAndGovt/ChallJurisdiction/AuthoritiesArticle/AuthOnJurisdiction.htm (18 of 18) [1/8/2007 8:05:31 AM]

http://users2.ev1.net/~jrkearns/
http://www.supremelaw.org/
http://edrivera.com/


ANTISHYSTER      Volume 9, No. 2     www.antishyster.com     1-800-477-5508     972-418-8993 35

I doubt that there’s a police de-
partment in the U.S. that isn’t at least
suspected of having an “unspoken” re-
quirement for their officers to issue a
certain number (“quota”) of traffic tick-
ets each day.  The primary purpose of
this “traffic ticket quota” is to gener-
ate tax revenue for their cities.  Presum-
ably, this ticket quota is imposed by city
administrators who “encourage” po-
lice officers to satisfy their “unspoken
ticket quotas” is by “unspoken” pro-
motion policies.  Officers who write lots
of tickets (and generate lots of tax rev-
enue) tend to be promoted; officers who
write relatively few tickets tend to lan-
guish at the same rank or suffer termi-
nation.  If so, the traffic police have a
conflict of interest that subtly compro-
mises the pretense of impartial law en-
forcement since they tend to profit
(through promotions) for writing tick-
ets.   However, Mr. Beach discovered
that, at least in Alabama, police offic-
ers not only have a personal financial
interest in writing tickets (and also
charging misdemeanors and felonies),
but also in securing convictions.

In early 1994, Raymond Beach
was stopped and ticketed by the City of
Hueytown, Alabama police for driving
with an expired Drivers License.  After
a great deal of courthouse wrangling
and appeals, on August 15, 1997,
Hueytown finally charged Mr. Beach a
$25.00 Fine and $42.50 “Court Cost
Payment” for his traffic violation.

Mr. Beach paid the $67.50, but

later began to investigate the true na-
ture of his $42.50 “court costs”.  He
discovered that $3.00 of his “court
costs” went to the retirement fund of the
Alabama police officers who charge
people with traffic offenses – and even
more for misdemeanors and felonies.  In
other words, Alabama police have a
personal, financial interest in not only
charging people with traffic offenses,
misdemeanors, and felonies, but also in
convicting them since innocent people
and “not guilty” verdicts generate no
“court costs” and therefore no contri-
butions to the Alabama police officers
retirement fund.

As a result, it appears that Ala-
bama police officers not only “profit”
by being promoted for issuing tickets,
they also profit from “enhancing” their
testimony and evidence in court to in-
sure that those charged are absolutely
convicted.  The police officers’ personal
financial interest in convictions contra-
dicts any presumption of impartial law
enforcement and at minimum, creates
the “appearance of impropriety”.

Although the following informa-
tion applies specifically to Alabama, I’d
be surprised if similar “financial incen-
tives” didn’t exist in other states to
“motivate” police officers to both
charge and convict the maximum num-
ber of defendants.  Based on the fol-
lowing laws, Mr. Beach wrote a letter
to a number of government officials.
The footnotes are my comments.

Alabama state code § 36-21-66.
Alabama peace officers’ annuity and
benefit fund created; purpose and of-
ficial designation; composition gen-
erally; investment, expenditure, etc.,
of moneys therein.1

A special fund is hereby estab-
lished and placed under the manage-
ment of the board for the purpose of
providing retirement allowances and
other benefits under the provisions of
this article for members of the fund.2

The fund shall be known as the Ala-
bama peace officers’ annuity and ben-
efit fund, by and in which name all of
its business3 shall be transacted, all of
its funds invested and all of its cash and
securities and other property held in
trust for the purposes for which re-
ceived. All amounts received by the
board pursuant to the provisions of this
article shall be paid into the fund. The
board shall have such control4 of the
fund as shall not be inconsistent with
the provisions of this article and with
the laws of the state. All moneys of the
board shall either be covered into the
state treasury or deposited in a special
trust account or accounts in any bank
or banks in the state, each of which shall
have a combined capital and surplus of
not less than $2,000,000.00 and may
be withdrawn therefrom by vouchers or
checks signed by the executive direc-
tor pursuant to authorization given by
the board. All investments of moneys
in the fund shall be either deposited with
the state treasurer for safekeeping upon

Conflict
of Interest

Convictions
by Raymond Beachby Raymond Beachby Raymond Beachby Raymond Beachby Raymond Beach
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receipt of the state treasurer therefor or
deposited with any such bank in a cus-
todial account. The board shall have
authority to expend moneys in the fund
in accordance with the provisions of this
article and to invest any moneys so re-
ceived pending other needs therefor in
any investments which are legal invest-
ments for insurance companies under
the laws of the state. No member of the
board shall have any interest in any such
investment or receive any commission
with respect thereto. (Acts 1969, No.
999, p. 1855, § 5; Acts 1971, No. 1210,
p. 2104, § 5.)

§ 36-21-67. Imposition of addi-
tional court costs in certain criminal
and in quasi-criminal proceedings;
remittance of proceeds to executive
director.

In all criminal5 proceedings for
the violation of laws of the state or mu-
nicipal ordinances including violations
of state conservation laws of regulations
which are tried in any court or tribunal
in this state, wherein the defendant is
adjudged guilty or pleads guilty or
wherein a bond is forfeited and the re-
sult of the forfeiture is a final disposi-
tion of the case or wherein any penalty
is imposed, there is hereby imposed an
additional cost of court in the amount
of $1.00 for each moving traffic viola-
tion, $5.00 in each such proceeding
where the offense constitutes a misde-
meanor and/or a violation of a munici-
pal ordinance other than moving traf-
fic violations and $10.00 in each such
proceeding where the offense consti-
tutes a felony; provided, however, that
there shall be no additional cost im-
posed for violations relating to parking
of vehicles.7

. . . . It shall be the duty of the
clerk or other authority collecting the
said court costs to keep accurate records
of the amounts due to the board for the
benefit of the fund under this section.8

(Acts 1969, No. 999 p. 1855, § 9; Acts
1971, No. 1210, p. 2104, § 9; Acts 1971,
No. 2101, p. 3371.)

Based on this law, I wrote the
following letter to the

STATE OF ALABAMA ETHICS
COMMISSION (a copy was also for-

warded to the Alabama Office of Attor-
ney General):
January 9, 1998
Hugh R. Evans, III
Assistant Director General Counsel
c/o Alabama Ethics Commission
100 North Union Street, Suite # 104
Montgomery, Alabama 36103

Office: (334) 242-2997
Fax: (334) 242-0248

RE: Title 36-21-66 & 36-21-67 of the
Alabama Code (1975).

Dear Hugh:
On August 15, 1997, I paid a

Traffic Citation Fine of $67.50 to the
City of Hueytown.

This letter is being forwarded to
you for your response and/or explana-
tion, primarily of Title 36-21-67 of the
Alabama Code 1975).

After my conversation with a lo-
cal attorney, and upon further research
into the Alabama Code, I discovered
something very disturbing.

My question is very simple: Is it
ethical and/or a conflict of interest for
a Police Officer to issue a Traffic Cita-
tion, thereby profiting and enhancing
his retirement/annuity fund when said
fine is paid in Court?

While it may seem that my $3.00
“contribution” is insignificant, you
should consider that my fine was just
one (1) of the thirty-eight (38) “contri-
butions” listed on the page enclosed,
taken from the two (2) inch thick
Monthly Payment Report (dated August
1, 1997 through August 31, 1997), in-
dicating that there were at least
one-hundred fifty (150) pages in the
record, from the small community of
Hueytown, Alabama.  The fact is, that
each year there are millions of such
“contributions” TAKEN9 from indi-
viduals such as myself, across the State
of Alabama. Clearly, this lucrative in-
centive plan for Police Officers to issue
Traffic Citations to Citizens is ex-
tremely alarming.

The conflict of interest and un-
ethical conduct is readily apparent to
me. Is it to you?

Since this is a question of pro-
found importance to the Citizens of this

State, I request that you provide an an-
swer to me within ten (10) days. Fail-
ing to respond within that time period,
I shall conclude that you have no opin-
ion and/or legal position on this con-
troversial issue, and shall act accord-
ingly.

Respectfully,
Raymond H. Beach, Citizen

On January 27, 1998, Hugh
Evans III replied to my let-

ter on behalf of the Alabama Ethics
Commission and explained in part:

“The Alabama Ethics Commis-
sion has no jurisdiction to interpret Title
35, Chapter 21 of the Code of Alabama.
Our jurisdiction is limited to Title 35,
Chapter 25, which is styled Code of
Ethics for Public Officials, Employees,
etc. . . .  “

The Ethics Law is designed to
prevent public officials and public em-
ployees from using their public office
in a manner that might provide a per-
sonal gain to themselves, a family mem-
ber or a business with which they are
associated.10

“In your fact scenario, the activi-
ties you complain of are established by
statute, and therefore would not appear
to be in conflict with the Alabama Eth-
ics Law.”11

On February 26, 1998, M.J.
Scott of the Alabama Attor-

ney General’s Office also replied to my
letter:

“The City of Hueytown is acting
within its rights to collect any fines that
it deems appropriate.  This practice is
entirely within the laws of Alabama as
they currently stand.  Our office has not
issued any formal opinions on §§ 36-
21-66 or 36-21-67.  You have the right
as a citizen to challenge the constitu-
tionality of the said ordinances in a
court of law.  If you would  like to dis-
cuss your legal options, I recommend
that you contact a private attorney.”

In other words, I can expect no
help from the state’s administrative
agencies in exposing acts committed by
Alabama police which, at least, create
the “appearance of impropriety” and
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may, in fact, be unethical.  Therefore,
my remaining option is  to challenge
the law in court as unconstitutional –
and hope that the Alabama courts are
better able to “see” impropriety and/or
unethical acts than are the state’s Eth-
ics Commission or Attorney General’s
Office.

Those of you who focus on  traf-
fic laws might do well to study “court
fines” and “court costs” and observe
the sage advice, “follow the money
trail.”   The conflict of interest in Ala-
bama might be happening in your state,
too.  If it is, the validity of a large num-
ber of convictions for  traffic tickets,
misdemeanors, and even felonies might
be challenged due to the arresting
officer’s beneficial interest in securing
convictions and consequent lack of im-
partiality.  However, the Alabama At-
torney General Office’s advice (hire a
lawyer and challenge the constitution-
ality of the police retirement funding
process) might be disingenuous.

If the Alabama Police Officers
Annuity and Benefit Fund is a trust and
the police officers are its beneficiaries,
then under trust law (heard in courts of
equity, not law) they may not serve as
trustees who help administer that trust.

Does issuing tickets that gener-
ate revenue for the trust constitute an

“administrative” activity?  If it does,
the police would be in breach of their
fiduciary responsibilities under trust
law (not the Constitution) if they both
issued tickets and stood to receive trust
benefits from those tickets.  This might
mean that all previous tickets could be
challenged, and no future tickets could
be issued except by police officer who
received no retirement benefit from
those tickets.  But if the problem is trust-
related, the challenge will have to be
on basis of trust law in a court of eq-
uity where the Constitution is irrelevant
and even unwelcome.

Further, although Alabama
judges and prosecutors do not appear
to be members of “POA FU”, I
wouldn’t be surprised if some judges
and prosecutors in this country also
funded their retirement programs with
“contributions” derived from court
courts generated whenever they secured
a conviction.

If anyone in the court room stands
to directly profit from a defendant’s con-
viction, there can’t be an “impartial tri-
bunal”, constitutional guarantees are
being ignored, and convictions might
be subsequently challenged.  In the ex-
treme, there might even be grounds for
a defendant who is found guilty (or even
arrested) to sue the folks who merely
might profit from his conviction.

1 This appears to be a trust fund.
2 “members of the fund” are

beneficiaries.
3 including traffic tickets?
4 Members of “the board” are the

trustees for this trust.
5 Law?
6 Equity?
7 This copy of the law may not be

current since it specifies a $1.00 court
cost for the police retirement fund and Mr.
Beach was charged $3.00.  If the legal
contribution for traffic tickets has
increased from $1 to $3, it’s likely that the
$5.00/misdemeanor and $10/felony
contributions have also increased.  In any
case, it’s apparent that the police
retirement fund generates more money for
misdemeanors than tickets, and more
money yet for felonies.  This creates a
financial incentive for police to:  1) write
multiple charges (presumably every
charge will generate a separate court cost
contribution); and 2) “upgrade” charges
whenever possible from traffic violations
or misdemeanors to felonies.

8 This implies that the court clerk
and/or judge are functioning as trustees
on behalf of the Alabama police officers
fund and its members/beneficiaries -
including the police officer who is
testifying about a particular ticket or
charge.

9 “Taken” is a good choice of
words since “court costs” implies costs
that are incurred in the immediate
operation of the court.  That being so,
how can “court costs” include contribu-
tions to a police retirement fund which
won’t be spent until years later?  Perhaps
a better word than “Taken” is “extortion”
(the taking of money under the color of
law).

10 Clearly, each Alabama police
officer who is a member of the retirement
fund stands to benefit from each convic-
tion he helps achieve and therefore seems
to achieve a “personal gain”.  Further, the
act creating the retirement fund (§36-21-
66) provides that, “. . . all of its business
shall be transacted” in the fund’s name –
if the fund does “business” why shouldn’t
it be regarded as a “business” and
therefore subject to the Ethics Law?  Mr.
Hugh Evans III argument seems faulty.

11  I.e., Mr. Hugh III implies that
since the police retirement fund was
established by statute, whatever follows
under that statute must be “ethical”
because, surely, the state legislature
wouldn’t (couldn’t?) pass an unethical
statute. His implicit logic reminds me of
former President Richard Nixon’s remark,
“If the President does it, that means it
must be legal.”
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Do Judges Lie?

DO JUDGES LIE?

When judges tell jurors they must take an "oath" to follow the judge’s "instructions" on the law, please remember that judges 
simply lie to jurors. Also consider that since judges have given themselves absolute immunity from liability for their wrongful 
acts, they tend to become absolutely irresponsible. 

Strong words? Yes. Exaggeration or untrue? No. 

Portland's federal Magistrate-Judge Donald C. Ashmauskas is one of those who sees no reason to tell jurors the truth about the 
power of the jury because the truth would rightfully limit his own power. 

Judges who have no respect for truth are not reliable sources for information about the jury’s power, rights and duty. 

Juries have the right to judge the law as well as the facts and have a duty to protect our rights from the oppressive tendencies of 
government. 

The jury’s job is to render justice, not obedience. 

On the other side of this leaflet is an official transcript that shows Magistrate-Judge Ashmanskas’ attitude towards lying to jurors 
(thereby obstructing justice and tampering with the jury) in the judge’s own words. 

******************************************************************************************* 

Page 1: 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

  

Case No. 94—CV—1561 September 5, 1995 

  

TERE BIPPES 

Plaintiff, 

v. 

HERSHEY CHOCOLATE USA, a                   

division of Hershey Foods Corporation, 

Defendant. 

  

BEFORE THE HONORABLE DONALD C. ASHMANSFAS 
           Excerpt of Proceedings 

APPEARANCES! 
For the Plaintiff: Katitleen Hauisa 
For the Defendant: Clay D. Crepe 
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*******************************************************************************************  

Page 2: 

     1    THE COURT: I’ve looked at those 
     2    cases, obviously, more than once. I’m not 
     3    convinced there was —— of course we all lie. 
     4    Calling someone "a liar," is that defamatory per 
     5    se? We lie in a courtroom. I lie to jurors on 
     6    instructions sometimes. We lie during 
     7    negotiations. We lie in day-to-day life. 
     8    Look at Lying by Sis LaBock 
     9    (phonetic), who is the professor at I1ai~vard. 
     10   think that’s the title, Lying -- but it’s 
     11   interesting. 
     12   Well, enough said. We’ve got enough 
     13   court to do. 
     14   Thank you, Ms. Hansa and Mr. Creps. 
     15   (End of excerpt) 
     16 
     17   I HEREBY CERTIFY THAT THE FOREGOING IS A 
     18   TRUE AND CORRECT EXCERPT OF THE ORAL PROCEEDINGS 
     19   HAD IN THE ABOVE-ENTITLED MATTER. 
     20 
     21   DATED: 1-17-97 
     22 

23 

24 

Bridget R. Hayes 

 Go to: Legal Government Page
Copyright Family Guardian Fellowship Last revision: April 27, 2006 07:36 PM

 This private system is NOT subject to monitoring
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THE GREAT IRS HOAX:  WHY WE DON'T OWE INCOME TAX

 Go to Home Page

  GO TO THE TAX AREA ON THE FAMILY GUARDIAN WEBSITE 
  GO TO SOVEREIGNTY FORMS AND INSTRUCTIONS AREA

WATCH OUR FREE MOVIE ONLINE!  CLICK HERE!  

"Who is John Galt?"

Welcome to our free download page.  The Great IRS Hoax:  Why We Don't Owe Income Tax is a an amazing 
documentary that exposes the lie that the IRS and our tyrannical government "servants" have foisted upon us all these 
years:

"That we are liable for IRC Subtitle A income tax as American Nationals living in the 50 states of the 
Union with earnings from within the 50 states of the Union that does not originate from the 
government."

Through a detailed and very thorough analysis of both enacted law and IRS behavior unrefuted by any of the 100,000 
people who have downloaded the book, including present and former (after they learn the truth!) employees of the 
Treasury and IRS, it reveals why Subtitle A of the Internal Revenue Code is private law/special law that one only 
becomes subject to by engaging in an excise taxable activity such as a "trade or business", which is a type of federal 
employment and agency that puts people under federal jurisdiction who would not otherwise be subject.  It proves using 
the government's own laws and publications and court rulings that for everyone in states of the Union who has not 
availed themselves of this excise taxable privilege of federal employment/agency, Subtitle A of the I.R.C. is not "law" 
and does not require the average American domiciled in states of the Union to pay a "tax" to the federal government.  
The book also explains how Social Security is the de facto mechanism by which "taxpayers" are recruited, and that the 
program is illegally administered in order to illegally expand federal jurisdiction into the states using private law.  This 
book does not challenge or criticize the constitutionality of any part of the Internal Revenue Code nor any state revenue 
code, but simply proves that these codes are being misrepresented and illegally enforced by the IRS and state revenue 
agencies against persons who are not their proper subject.  This book might just as well be called The Emperor Who Had 
No Clothes because of the massive and blatant fraud that it exposes on the part of our public servants.

 
"But Dad, the emperor is naked!"
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Five years of continuous research by the author(s) and  their readers went into writing this very significant and incredible 
book. This book is very different from most other tax books because:

1.  The book is written in part by our tens of thousands of readers and growing...THAT'S YOU!  We invite and 
frequently receive good new ideas and materials from legal researchers and ordinary people like YOU, and when 
we get them, we add them to the book after we research and verify them for ourselves to ensure their accuracy.  
Please keep your excellent ideas coming, because this is a team effort, guys!

2.  We use words right out of the government's own mouth, in most cases, as evidence of most assertions we make.  If 
the government calls the research and processes found in this book frivolous, they would have to call the 
Supreme Court, the Statutes at Large, the Treasury Regulations (26 C.F.R.) and the U.S. Code frivolous, because 
everything derives from these sources.

3.  Ever since the first version was published back in Nov. 2000, we have invited, and even begged, the government 
continually and repeatedly, both on our website and in our book and in correspondence with the IRS and the 
Senate Finance Committee (click here to read our letter to Senator Grassley under "Political Activism"), and in 
the We The People Truth in Taxation Hearings to provide a signed affidavit on government stationary along with 
supporting evidence that disproves anything in this book .  We have even promised to post the government's 
rebuttal on our web site unedited because we are more interested in the truth than in our own agenda.  Yet, some 
criminal public servants  have consistently and  steadfastly refused their legal duty under the First 
Amendment Petition Clause to answer our concerns and questions, thereby hiding from the truth and obstructing 
justice in violation of 18 U.S.C. Chapter 73.  By their failure to answer they have defaulted and admitted to the 
complete truthfulness of this book pursuant to Federal Rule of Civil Procedure 8(d). If the "court of public 
opinion" really were a court, and if the public really were fully educated about the law as it is the purpose of this 
book to bring about, the IRS and our federal government would have been convicted long ago of the following 
crimes by their own treasonous words and actions thoroughly documented in this book (click here for more 
details): 

�❍     Establishment of the U.S. government as a "religion" in violation of First Amendment (see 
section 4.3.2 of this book and our article entitled: Our Government has Become Idolatry and 
a False Religion)

�❍     Obstruction of justice under 18 U.S.C. Chapter 73
�❍     Conspiracy against rights under 18 U.S.C. §241
�❍     Extortion under 18 U.S.C. §872 .
�❍     Wrongful actions of Revenue Officers under 26 U.S.C. §7214
�❍     Engaging in monetary transactions derived from unlawful activity under 18 U.S.C. §1957
�❍     Mailing threatening communications under 18 U.S.C. §876
�❍     False writings and fraud under 18 U.S.C. §1018
�❍     Taking of property without due process of law under 26 CFR §601.106(f)(1)
�❍     Fraud under 18 U.S.C. §1341
�❍     Continuing financial crimes enterprise (RICO) under 18 U.S.C. §225
�❍     Conflict of interest of federal judges under 28 U.S.C. §455
�❍     Treason under Article III, Section 3, Clause 1 of the U.S. Constitution
�❍     Breach of fiduciary duty in violation of 26 CFR 2635.101, Executive order order 12731, and 

Public Law 96-303
�❍     Peonage and obstructing enforcement under Thirteenth Amendment,  18 U.S.C. §1581 and 

42 U.S.C. §1994
�❍     Bank robbery under 18 U.S.C. §2113 ( in the case of fraudulent notice of levies)

4.  We keep the level of the writing to where a person of average intelligence and no legal background can 
understand and substantiate the claims we are making for himself.

5.  We show you how and where to go to substantiate every claim we make and we encourage you to check the facts 
for yourself so you will believe what we say is absolutely accurate and truthful.

6.  All inferences made are backed up by extensive legal research and justification, and therefore tend to be more 
convincing and authoritative and understandable than most other tax books.  We assume up front that you will 
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question absolutely every assertion that we make because we encourage you to do exactly that, so we try to 
defend every assertion in advance by answering the most important questions that we think will come up.  We try 
to reach no unsubstantiated conclusions whatsoever and we avoid the use of personal opinions or anecdotes or 
misleading IRS publications.  Instead, we always try to back up our conclusions with evidence or an authoritative 
government source such as a court cite or a regulation or statute or quotes from the authors of the law themselves, 
and we verify every cite so we don't destroy our credibility with irrelevant or erroneous data or conclusions.  
Frequent corrections and feedback from our 100,000 readers (and growing) also helps considerably to ensure 
continual improvements in the accuracy and authority and credibility of the document.

7.  Absolutely everything in the book is consistent with itself and we try very hard not to put the reader into a state of 
"cognitive dissonance", which is a favorite obfuscation technique of our public dis-servants and legal profession.  
No part of this book conflicts with any other part and there is complete "cognitive unity".  Every point made 
supports and enhances every other point.  If the book is truthful, then this must be the case.  A true statement 
cannot conflict with itself or it simply can't be truthful. 

8.  With every point we make, we try to answer the question of "why" things are the way they are so you can 
understand our reasoning.  We don't flood you with a bunch of rote facts to memorize without explaining why 
they are important and how they fit in the big picture so you can decide for yourself whether you think it is worth 
your time to learn them.  That way you can learn to think strategically, like most lawyers do.

9.  We practice exactly what we preach and what we put in the book is based on lessons learned actually doing what 
is described.  That way you will believe what we say and see by our example that we are very sincere about 
everything that we are telling you.  Since we aren't trying to sell you anything, then there can't be any other 
agenda than to help you learn the truth and achieve personal freedom.

10.  This is also the ONLY book that explains and compares all the major theories and tax honesty groups and sifts 
the wheat from the chaff to extract the "best of breed" approach from each advocate which has the best 
foundation in law and can most easily be defended in court.

11.  The entire book, we believe, completely, truthfully, and convincingly answers the following very important 
question:

"How can we interpret and explain the Internal Revenue Code in a way that makes it completely 
lawful and Constitutional, both from the standpoint of current law and from a historical perspective?"

If you don't have a lot of time to read EVERYTHING, we recommend reading at least the following chapters in the 
order listed: 1, 3, 4, 5 (these are mandatory).

TESTIMONIALS:  Click here to hear what people are saying about this book!

If you are from the government and think that this book might be encouraging some kind of illegal activity, click here to 
find a rebuttal of such an accusation and detailed research on why we are not subject to state or federal jurisdiction for 
anything related to this website or our ministry.

Please don't call or email us to ask to purchase a hardcopy of the book because we aren't in the publishing business 
and we DON'T sell ANYTHING, including this book.  We emphasize that this is a non-profit CHRISTIAN 
MINISTRY and NOT a business of any kind. Absolutely no commercial or business activity may be linked to this 
website or our materials.  We don't ever want any of our writings to be classified as commercial speech and thereby 
subjected to government censorship.  

You can easily and inexpensively make your own copy of the book at any Kinkos or printing store if you follow the 
instructions on its cover sheet or at the beginning of the Table of Contents.

Our sincere thanks go to our volunteers for offering server space for our Fast Mirror Sites! 
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  Why are you here?---WE KNOW!  Click here to find out! 

FAST MIRROR SITE #1 
(PREFERRED)

SLOW MAIN SERVER  
(LAST RESORT)

DOWNLOAD  
THE GREAT IRS HOAX:   

WHY WE DON'T OWE INCOME TAX 
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ver. 4.29, 14.9Mbytes)

DOWNLOAD 
THE GREAT IRS HOAX:   

WHY WE DON'T OWE INCOME TAX 
(last updated 3JAN07,  
ver. 4.29, 14.9Mbytes)

If you are on a slow dial-up line and can't download our large book, or if you would like this 
book and other key materials off the Family Guardian Website sent to you on a low-cost CD-
ROM by a non-profit volunteer, then please click here. 

●     Click here if you are having trouble downloading or viewing or using the above 
document

●     Click here for a detailed history of changes since the first release of this document

NOTE:  You will need to download and install the free Adobe Acrobat Reader version 5.0 or 
higher from the Adobe website at http://www.adobe.com in order to view the document.   If you don't update to 
the very latest Acrobat reader, then you may get errors opening or reading the document.  We recommend that 
you also click on the "Show/Hide Navigation Pane" button in the left portion of your screen in order to simplify 
navigating around in this rather large (2,000+ page) document.  Also, if you are having trouble downloading 
from this page, it may be because we posted a new version of the document and your browser cached the old 
version of this page so the links don't work.  You might want to try hitting the "Refresh Button" in your web 
browser in order to reload the page so you get the latest version in order to correct this problem.

You can also download selected sections from the table below: 

Chapter  
# Title Pages Size  

(kbytes)

FAST 
Mirror 
Site  #1

SLOW 
Main 
server

 WHOLE DOCUMENT  
(last revision 3JAN07, version 4.29!) 1,974 19,876

 Preface and Table of Contents 129 966

1 Introduction 115 1,275
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2 U.S. Government Background 128 1,432

3 Legal Authority for Income Taxes in the United States 173 1,833

4 Know Your Citizenship Status and Rights! 376 4,424

5 The Evidence:  Why We Aren't Liable to File Returns or Pay 
Income Tax 539 5,467

6 History of Federal Government Income Tax Fraud, Racketeering, 
and Extortion in the U.S.A. 179 1,864

7 Case Studies 45 420

8 Resources for Tax Freedom Fighters 9 97

9 Definitions 14 220

The Great IRS Hoax book draws on works from several prominent sources and authors, such as:

1.  The U.S. Constitution.
2.  The Family Constitution
3.  Amendments to the U.S. Constitution.
4.  The Declaration of Independence.
5.  The United States Code (U.S.C.), Title 26 (Internal Revenue Code), both the current version and amended past 

versions.
6.  U.S. Supreme Court Cases.
7.  U.S. Tax Court findings.
8.  The Code of Federal Regulations (CFR), Title 26, both the current version and amended past versions.
9.  IRS Forms and Publications (directly from the IRS Website at http://www.irs.gov).

10.  U.S. Treasury Department Decisions.
11.  Federal District Court cases.
12.  Federal Appellate (circuit) court cases.
13.  Several websites.
14.  A book entitled Losing Your Illusions by Gordon Phillips of Private Arena (http://privatearena.com/).
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15.  A book entitled IRS Humbug, by Frank Kowalik.
16.  A book entitled Federal Mafia, by Irwin Schiff (http://paynoincometax.com).
17.  A book entitled Constitutional Income, by Phil Hart (http://constitutionalincome.com/).
18.  Case studies of IRS enforcement tactics (http://www.neo-tech.com/irs-class-action/).
19.  Case studies of various tax protester groups.
20.  The IRS' own publications about Tax Protesters.
21.  A book entitled Why No One is Required to File Tax Returns by William Conklin (http://www.anti-irs.com)
22.  Writings of Thomas Jefferson, the author of the Declaration of Independence.
23.  Department of Justice, Tax Division, Criminal Tax Manual
24.  Several other books mentioned on our Recommended Reading page.

Below is a complete outline of the content of this very extensive work:

 PREFACE

Testimonials
Preface
Conventions Used Consistently Throughout This Book
Table of Contents
Table of Authorities

Cases
Statutes
Regulations
Other Authorities

Index
Revision History

 1. INTRODUCTION 

1.1  Help!  Where can I get help with my tax problem?
1.2 Summary of the Purpose of this document
1.3 Who Is This Document Intended To Help?
1.4 Why Should I Believe This Book or Your Website?

1.4.1 Mission statement
1.4.2 Motivation and Inspiration
1.4.3 Ministry
1.4.4 Schooling
1.4.5 Criticism
1.4.6 Pricing
1.3.7 Frequently Asked Questions About Us

1.4.7.1  Question 1:  Do you file 1040 forms?
1.4.7.2  Question 2:  Do you have any court cites favorable to your position?
1.4.7.3  Question 3:  Isn't it a contradiction for you to be working for the 
government on the one hand and criticizing the government on the other hand.
1.4.7.4  Question 4:  Isn't it a contradiction to be paid by the very tax dollars from 
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the government that you tell people not to pay?
1.4.7.5  Question 5:  Do you have to quote the Bible so much?
1.4.7.6  Question 6: Aren't you endangering yourself by criticizing government?
1.4.7.7 Question 7:  How come I can't select or copy text from the electronic version 
of this document?
1.4.7.8 Question 8:  I'm afraid to act on the contents of this book.  What should I do?

1.5 Who Is Really Liable for the Income Tax? 
1.6 Amazing Facts About the Income Tax 
1.7 So if citizens don't need to pay income tax, how could so many people be fooled for so long? 
1.8 Our Own Ignorance, Laziness, Arrogance, Disorganization, and Apathy: Public Enemy #1 
1.9 Political "Tax" Prisoners
1.10 What Attitude are Christians Expected to Have About This Document? 

1.10.1 Jesus Christ, Son of God, was a tax protester!
1.10.2 The Fifth Apostle Jesus Called and the first "Sinner" Called to Repentance Were Tax 
Collectors
1.10.3  The FIRST to Be Judged By God Will Be Those Who Took the Mark of the Beast:  The 
Socialist (Social) Security Number
1.10.4 Our obligations as Christians
1.10.5 Civil Disobedience to Corrupt Governments is a Biblical Mandate
1.10.6 Why you can't trust Lawyers and Most Politicians
1.10.7 How can I wake up fellow Christians to the truths in this book?

1.11 Common Objections to the Recommendations In This Document 

1.11.1 Why can't you just pay your taxes like everyone else? 
1.11.2 What do you mean my question is irrelevant? 
1.11.3  How Come my Accountant or Tax Attorney Doesn't Know This?
1.11.4 Why Doesn't the Media Blow the Whistle on This? 
1.11.5 Why Won't the IRS and the US Congress Tell Us The Truth? 
1.11.6 But how will government function if we don't pay?
1.11.7 What kind of benefits could the government provide without taxes?
1.11.8 I Believe You But I'm Too Afraid to Confront the IRS
1.11.9 The Views Expressed in This Book are Overly Dogmatic or Extreme 

1.12 Analysis of financial impact of ending federal income taxes

 2. U.S. GOVERNMENT BACKGROUND 

2.1 Code of Ethics for Government Service 
2.2 The Limited Powers and Sovereignty of the United States Government 
2.3 Thomas Jefferson on Property Rights and the Foundations of Government 
2.4 The Freedom Test

2.4.1 Are You Free or Do You Just Think You Are? 
2.4.2 Key to Answers
2.4.3 Do You Still Think You Are Free? 

2.5 14 Signposts to Slavery
2.6  The Mind-Boggling Burden to Society of Slavery to the Income Tax
2.7 America: Home of the Slave and Hazard to the Brave 

2.7.1 Karl Marx's Communist Manifesto: Alive and Well In America 
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2.7.2 Public (Government) Schooling 
2.7.3 The Socialist Plan to Make America Communist
2.7.4 IRS Secret Police/KGB in Action!

2.8 Sources of Government Tyranny and Oppression 

2.8.1 Deception: The religion of Satan and our government
2.8.2 Presumption
2.8.3 Illegal Acts and Legal Obfuscation
2.8.4 Propaganda, and Political Warfare
2.8.5 Compelled Income Taxes on Labor (slavery!)
2.8.6 The Socialist (Social) Security Number: Mark of the Beast 

2.8.6.1 Coercion: The Enumeration At Birth Program 
2.8.6.2 Coercion: Denying Benefits for Those who Refuse to Provide Socialist 
Security Numbers 

2.8.7  National ID Cards
2.8.8 Paper Money 

2.8.8.1 What is Money?
2.8.8.2 The Founders Rejected Paper Currency 
2.8.8.3 War of Independence Fought Over Paper Money 
2.8.8.4 President Thomas Jefferson: Foe of Paper Money 
2.8.8.5 Wealth confiscation through inflation 
2.8.8.6 The Most Dangerous Man in the Mid South
2.8.8.7 What Type of "Money" Do You Pay Your Taxes With To the IRS? 

2.8.9 The Federal Reserve 

2.8.9.1 The Federal Reserve System Explained 
2.8.9.2 Lewis v. United States Ruling 
2.8.9.3 Federal Reserve Never Audited 

2.8.10 Debt
2.8.11 Surrendering Freedoms in the Name of Government-Induced Crises
2.8.12 Judicial Tyranny

2.8.12.1 Conflict of Interest and Bias of Federal Judges
2.8.12.2 Sovereign Immunity
2.8.12.3 Cases Tried Without Jury
2.8.12.4 Attorney Licensing
2.8.12.5 Protective Orders
2.8.12.6 "Frivolous" Penalties
2.8.12.7 Non-publication of Court Rulings

2.8.12.7.1 Background
2.8.12.7.2 Publication Procedures Have Been Changed Unilaterally
2.8.12.7.3 Publication is Essential to a Legal System Based on 
Precedent
2.8.12.7.4 Citizens in a Democracy are Entitled to Consistent 
Treatment From the Courts
2.8.12.7.5 Operational Realities of Non-publication
2.8.12.7.6 Impact of Non-publication Inside the Courts
2.8.12.7.7 Openness
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2.8.12.7.8 Constitutional Considerations
2.8.12.7.9 Opinions Are Necessary, Even in "Insignificant Matters"
2.8.12.7.10 Impact on the Legal System in Society
2.8.12.7.11 Questions to Ponder

2.9 The Social Security Fraud 

2.9.1  Social Security is NOT a Contract!
2.9.2 Social Security is Voluntary Not Mandatory 
2.9.3 A Legal Con Game (Forbes Magazine, March 27, 1995) 
2.9.4 The Legal Ponzi Scheme (Forbes Magazine, October 9, 1995) 
2.9.5 The Social Security Mess: A Way Out, (Reader's Digest, December 1995) 

2.10 They Told The Truth!: Amazing Quotes About the U.S. Government 

2.10.1 ...About The Internal Revenue Service 
2.10.2 ...About Social Security 
2.10.3 ...About The Law 
2.10.4 ...About Money, Banking & The Federal Reserve 
2.10.5 ...About the New World Order 
2.10.6 ...About the "Watchdog Media" 
2.10.7 ...About Republic v. Democracy 
2.10.8 ...About Citizens, Politicians and Government 
2.10.9 ...About Liberty, Slavery, Truth, Rights & Courage

2.11 Bill of No Rights| 
2.12 Am I A Bad American?-Absolutely Not!  
2.13 How to Teach Your Child About Politics 
2.14  If Noah Were Alive Today 
2.15 Prayer at the Opening of the Kansas Senate 
2.16 The Ghost of Valley Forge 
2.17 Last Will and Testament of Jesse Cornish 
2.18 America? 
2.19 Grateful Slave 
2.20  Economics 101

 3. LEGAL AUTHORITY FOR INCOME TAXES IN THE UNITED STATES 

3.1 Quotes from Thomas Jefferson on the Foundations of Law and Government
3.2  Biblical Law:  The Foundation of ALL Law
3.3 The Purpose of Law
3.4 Natural Law
3.5 The Law of Tyrants
3.6 Basics of Federal Laws 

3.6.1 Precedence of Law
3.6.2 Legal Language: Rules of Statutory Construction 
3.6.3 How Laws Are Made
3.6.4 Positive Law
3.6.5 Discerning Legislative Intent and Resolving conflicts between the U.S. Code and the Statutes 
At Large (SAL)

3.7 Declaration of Independence 
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3.7.1 Dysfunctional Government 
3.7.2 God Given Rights 
3.7.3 Taxation Without Consent 

3.8 U.S. Constitution 

3.8.1 Constitutional Government 
3.8.2 Enumerated Powers, Four Taxes & Two Rules 
3.8.3 Constitutional Taxation Protection 
3.8.4 Colonial Taxation Light 
3.8.5 Taxation Recapitulation 
3.8.6 Direct vs. Indirect Taxes
3.8.7 Article I, Section 8, Clauses 1 and 3: The Power to Tax and Regulate Commerce
3.8.8 Bill of Rights

3.8.8.1 1st Amendment: The Right to Petitioner the Government for Redress of 
Grievances
3.8.8.2 4th Amendment: Prohibition Against Unreasonable Search and Seizure 
Without Probable Cause 
3.8.8.3 5th Amendment: Compelling Citizens to Witness Against Themselves

3.8.8.3.1 Introduction
3.8.8.3.2 More IRS Double-Speak/Illogic
3.8.8.3.3 The Privacy Act Notice
3.8.8.3.4 IRS Deception in the Privacy Act Notice
3.8.8.3.5 IRS Fear Tactics to Keep You "Volunteering"
3.8.8.3.6 Jesus' Approach to the 5th Amendment Issue
3.8.8.3.7 Conclusion

3.8.8.4 6th Amendment: Rights of Accused in Criminal Prosecutions 
3.8.8.5 10th Amendment: Reservation of State’s Rights

3.8.9 13th Amendment: Abolition of Slavery 
3.8.10 14th Amendment: Requirement for Due Process to Deprive Of Property 
3.8.11 16th Amendment: Income Taxes 

3.8.11.1 Legislative Intent of the 16th Amendment According to President William 
H. Taft
3.8.11.2 Understanding the 16th Amendment 
3.8.11.3 History of the 16th Amendment 
3.8.11.4 Fraud Shown in Passage of 16th Amendment 
3.8.11.5 What Tax Is Parent To The Income Tax? 
3.8.11.6 Income Tax DNA - Government Lying, But Not Perjury? 
3.8.11.7 More Government Lying, Still Not Perjury? 
3.8.11.8 There Can Be No Unapportioned Direct Tax 
3.8.11.9 The Four Constitutional Taxes 
3.8.11.10 Oh, What Tangled Webs We Weave... 
3.8.11.11 Enabling Clauses 

3.9 U.S. Code (U.S.C.) Title 26: Internal Revenue Code (IRC)

3.9.1 Word Games: Deception Using Definitions 

3.9.1.1 "citizen" (undefined)
3.9.1.2 "Compliance" (undefined)
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3.9.1.3 "Domestic corporation" (in 26 U.S.C. §7701(a)(4)) 
3.9.1.4 " Employee" (in 26 U.S.C. §7701) 
3.9.1.5 "Foreign corporation" (in 26 U.S.C. §7701(a)(5)) 
3.9.1.6 " Employer" (in 26 U.S.C. §3401) 
3.9.1.7 "Gross Income"(26 U.S.C. Sec. 71-86)
3.9.1.8 "Includes" and "Including" (26 U.S.C. §7701(c))
3.9.1.9 "Income"
3.9.1.10 "Individual" (never defined)
3.9.1.11 “Levy” (in 26 U.S.C. §7701(a)(21))
3.9.1.12 "Liable" (undefined)
3.9.1.13 "Must" means "May"
3.9.1.14 "Nonresident alien" (26 U.S.C. . §7701(b)(1)(B))
3.9.1.15 "Person" (26 U.S.C. . §7701(a)1)
3.9.1.16 "Personal services" (not defined)
3.9.1.17 "Required"
3.9.1.18 "Shall" actually means "May"
3.9.1.19 "State" (in 26 U.S.C. §7701) 
3.9.1.20 "Tax" (not defined)
3.9.1.21 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.22 "Taxpayer" (in 26 U.S.C. §7701)
3.9.1.23 "United States" (in 26 U.S.C. §7701) 
3.9.1.24 "U.S. Citizen" 
3.9.1.25 "Voluntary" (undefined)
3.9.1.26 "Wages" (in 26 U.S.C. . §3401(a))
3.9.1.27 "Withholding agent" (in 26 U.S.C. §7701) 

3.9.2 26 USC Sec. 1: Tax Imposed 
3.9.3 26 USC Sec. 61: Gross Income 
3.9.4 26 USC Sec. 63: Taxable Income Defined 
3.9.5 26 USC Sec. 861: Source Rules and Other Rules Relating to FOREIGN INCOME
3.9.6 26 USC Sec. 871: Tax on nonresident alien individuals
3.9.7 26 USC Sec. 872: Gross income
3.9.8 26 USC Sec. 3405: Employer Withholding 
3.9.9 26 USC Sec. 6702: Frivolous Income Tax Return 
3.9.10 26 USC Sec. 7201: Attempt to Evade or Defeat Tax 
3.9.11 26 USC Sec. 7203: Willful Failure to File Return, Supply Information, or Pay Tax 
3.9.12 26 USC Sec. 7206: Fraud and False Statements

3.10 U.S. Code Title 18: Crimes and Criminal Procedure

3.10.1 18 U.S.C. 6002-6003

3.11 U.S. Code Title 5, Sections 551 through 559: Administrative Procedures Act 
3.12 Code of Federal Regulations (CFR) Title 26 

3.12.1 How to Read the Income Tax Regulations
3.12.2 Types of Federal Tax Regulations

3.12.2.1 Treasury Regulations
3.12.2.2 "Legislative" and "interpretive" Regulations
3.12.2.3 Procedural Regulations

3.12.3  You Cannot Be Prosecuted for Violating an Act Unless You Violate It’s Implementing 
Regulations
3.12.4 Part 1, Subchapter N of the 26 Code of Federal Regulations 
3.12.5 26 CFR Sec. 1.861-8(a): Taxable Income 
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3.12.6 26 CFR Sec. 1.861-8T(d)(2)(ii)(A): Exempt income 
3.12.7 26 CFR Sec. 1.861-8T(d)(2)(iii): Income Not Exempt from Taxation 
3.12.8 26 CFR Sec. 1.861-8(f)1: Determination of Taxable Income
3.12.9 26 CFR Sec. 1.863-1: Determination of Taxable Income 
3.12.10 26 CFR Sec. 31: Employment Taxes and Collection of Income Taxes at the Source 
3.12.11 26 CFR Sec. 31.3401(c)-1: Employee 

3.13 Treasury Decisions and Orders

3.13.1 Treasury Delegation of Authority Order 150-37: Always Question Authority!
3.13.2  Treasury Decision Number 2313: March 21, 1916

3.14 Supreme Court Cases Related To Income Taxes in the United States 

3.14.1 1818:  U.S. v. Bevans (16 U.S. 336)
3.14.2 1883: Butchers' Union Co. v. Crescent City Co. (111 U.S. 746)
3.14.3 1894: Caha v. United States (152 U.S. 211)
3.14.4 1895: Pollack v. Farmer's Loan and Trust Company (157 U.S. 429, 158 U.S. 601)
3.14.5 1900: Knowlton v. Moore (178 U.S. 41)
3.14.6 1901: Downes v. Bidwell (182 U.S. 244)
3.14.7 1906: Hale v. Henkel (201 U.S> 43) 
3.14.8 1911: Flint v. Stone Tracy Co. (220 U.S. 107)
3.14.9 1914: Weeks v. U.S.  (232 U.S. 383)
3.14.10 1916: Brushaber vs. Union Pacific Railroad (240 U.S. 1)
3.14.11 1916: Stanton v. Baltic Mining (240 U.S. 103)
3.14.12 1918: Peck v. Lowe (247 U.S. 165 )
3.14.13 1920: Evens v. Gore (253 U.S. 245)
3.14.14 1920: Eisner v. Macomber (252 U.S. 189)
3.14.15 1922: Bailey v. Drexel Furniture Co. (259 U.S. 20)
3.14.16 1924: Cook v. Tait (265 U.S. 47)
3.14.17 1930: Lucas v. Earl (281 U.S. 111)
3.14.18 1935: Railroad Retirement Board v. Alton Railroad Company (295 U.S. 330)
3.14.19 1938:  Hassett v. Welch (303 U.S. 303)
3.14.20 1945: Hooven & Allison Co. v. Evatt (324 U.S. 652)
3.14.21 1959: Flora v. U.S. (362 U.S. 145)
3.14.22 1960: U.S. v. Mersky (361 U.S. 431)
3.14.23 1961: James v. United States (366 US 213, p. 213, 6L Ed 2d 246)
3.14.24 1970: Brady v. U.S. (379 U.S. 742)
3.14.25 1974:  California Bankers Association v. Shultz (416 U.S. 25)
3.14.26 1975: Garner v. U.S. (424 U.S. 648)
3.14.27 1976:  Fisher v. United States (425 U.S. 391)
3.14.28 1978: Central Illinois Public Service Co. v. United States (435 U.S. 21)
3.14.29 1985:  U.S. v. Doe (465 U.S. 605)
3.14.30 1991: Cheek v. United States (498 U.S. 192)
3.14.31 1992: United States v. Burke (504 U.S. 229, 119 L Ed 2d 34, 112 S Ct. 1867)
3.14.32 1995: U.S. v. Lopez (000 U.S. U10287)

3.15 Federal District and Circuit Court Cases

3.15.1 Commercial League Assoc. v. The People, 90 Ill. 166
3.15.2 Jack Cole Co. vs. Alfred McFarland, Sup. Ct. Tenn 337 S.W. 2d 453
3.15.3 1916: Edwards v. Keith 231 F 110, 113 
3.15.4 1925:  Sims v. Ahrens, 271 SW 720
3.15.5 1937:  Stapler v. U.S., 21 F. Supp. AT 739
3.15.6 1937:  White Packing Co. v. Robertson, 89 F.2d 775, 779 the 4th Circuit Court
3.15.7 1939: Graves v. People of State of New York (306 S.Ct. 466)
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3.15.8 1943: Helvering v. Edison Brothers' Stores, 8 Cir. 133 F2d 575
3.15.9 1946: Lauderdale Cemetary Assoc. v. Mathews, 345 PA 239, 47 A. 2d 277, 280
3.15.10 1947: McCutchin v. Commissioner of IRS, 159 F2d 472 5th Cir. 02/07/1947 
3.15.11 1952:  Anderson Oldsmobile , Inc. vs Hofferbert, 102 F. Supp. 902
3.15.12 1955: Oliver v. Halstead, 196 VA 992, 86 S.E. 2d 858 
3.15.13 1958: Lyddon Co. vs. U.S., 158 Fed. Supp 951
3.15.14 1960: Commissioner of IRS v. Duberstein, 80 5. Ct. 1190
3.15.15 1962:  Simmons v. United States, 303 F.2d 160
3.15.16 1969: Conner v. U.S. 303 F. Supp. 1187 Federal District Court, Houston
3.15.17 1986: U.S. v. Stahl, 792 F.2d 1438

3.16 IRS Publications 
3.17 Topical Legal Discussions

3.17.1 Uncertainty of the Federal Tax Laws 
3.17.2 Reasonable Cause 
3.17.3 The Collective Entity Rule
3.17.4 Due Process

3.17.4.1 What is Due Process of Law?
3.17.4.2  Due process principles and tax collection
3.17.4.3 Substantive Rights and Essentials of Due Process

3.17.5 There's No Duty To Convert Money Into Income 
3.17.6 What's Income and Why Does It Matter? 
3.17.7 The President's Role In Income Taxation 
3.17.8 A Historical Perspective on Income Taxes

 4. KNOW YOUR CITIZENSHIP STATUS AND RIGHTS! 

4.1 Natural Order
4.2 Rights v. Privileges

4.2.1 Rights Defined and Explained
4.2.2 What is the Difference Between a “Right” and a “Privilege”?
4.2.3 Fundamental Rights: Granted by God and Cannot be Regulated by the Government
4.2.4 The Two Classes of Rights: Civil and Political
4.2.5 Why we MUST know and assert our rights and can't depend on anyone to help us
4.2.6 Why you shouldn't cite federal statutes as authority for protecting your rights

4.3 Government

4.3.1  What is government?
4.3.2  Biblical view of taxation and government
4.3.3  The purpose of government: Protection of the weak from harm and evil
4.3.4  Equal protection
4.3.5  How government and God compete to provide "protection"
4.3.6  Separation of powers doctrine
4.3.7  "Sovereign"="Foreign"="Alien"
4.3.8  The purpose of income taxes: government protection of the assets of the wealthy
4.3.9 Why all man-made law is religious in nature
4.3.10 The Unlimited Liability Universe
4.3.11  The result of following government's laws instead of God's laws is slavery, servitude, and 
captivity
4.3.12  Government-instituted slavery using "privileges"

http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm (13 of 26) [1/8/2007 8:05:44 AM]

http://famguardian1.org/Publications/GreatIRSHoax/GreatIRSHoax20070103ch04s.pdf


The Great IRS Hoax:  Why We Don't Owe Income Tax

4.3.13  Our Government has become idolatry and a false religion
4.3.14  Socialism is Incompatible with Christianity
4.3.15  All Governments are Corporations
4.3.16  How public servants eliminate or hide the requirement for "consent" to become "Masters"

4.3.16.1 Rigging government forms to prejudice our rights
4.3.16.2 Misrepresenting the law in government publications
4.3.16.3 Automation
4.3.16.4 Concealing the real identities of government wrongdoers
4.3.16.5 Making it difficult, inconvenient, or costly to obtain information about 
illegal government activities
4.3.16.6 Ignoring correspondence and/or forcing all complaints through an 
unresponsive legal support staff that exasperates and terrorizes "customers"
4.3.16.7 Deliberately dumbing down and propagandizing government support 
personnel who have to implement the law
4.3.16.8 Creating or blaming a scapegoat beyond their control
4.3.16.9 Terrorizing and threatening, rather than helping, the ignorant

4.3.17 Why good government demands more than just "obeying the law"

4.4 The Constitution is Supposed to Make You the SOVEREIGN and the Government Your Servant

4.4.1  The Constitution does not bind citizens
4.4.2  The Constitution as a Legal Contract
4.4.3  How the Constitution is Administered by the Government
4.4.4   If the Constitution is a Contract, why don't we have to sign it and how can our predecessors 
bind us to it without our signature?
4.4.5  Authority delegated by the Constitution to Public Servants
4.4.6  Voting by Congressman
4.4.7  Our Government is a band of robbers and thieves, and murderers!
4.4.8  Oaths of Public Office
4.4.9  Tax Collectors
4.4.10  Oaths of naturalization given to aliens
4.4.11  Oaths given to secessionists and corporations
4.4.12  Oaths of soldiers and servicemen
4.4.13  Treaties
4.4.14  Government Debts
4.4.15  Our rulers are a secret society!
4.4.16  The agenda of our public servants is murder, robbery, slavery, despotism, and oppression

4.5 The U.S.A. is a Republic, Not a Democracy

4.5.1  Republican mystery
4.5.2 Military Intelligence
4.5.3 Sovereign power
4.5.4 Government's purpose
4.5.5 Who holds the sovereign power?
4.5.6 Individually-held God-given unalienable Rights
4.5.7 A republic's covenant
4.5.8 Divine endowment
4.5.9 Democracies must by nature be deceptive to maintain their power
4.5.10 Democratic disabilities
4.5.11 Collective self-destruction
4.5.12 The "First" Bill of Rights
4.5.13 The mandate remains
4.5.14 What shall we do?
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4.5.15 Sorry, Mr. Franklin, "We're All Democrats Now"

4.5.15.1 Introduction
4.5.15.2 Transition to Democracy
4.5.15.3 Current Understanding
4.5.15.4 Democracy Subverts Liberty and Undermines Prosperity
4.5.15.5 Foreign Affairs and Democracy
4.5.15.6 Foreign Policy, Welfare, and 9/11
4.5.15.7 Paying for Democracy
4.5.15.8 Confusion Regarding Democracy
4.5.15.9 The Way Out

4.5.16 Summary

4.6 The Three Definitions of "United States"
4.7 Two Political Jurisdictions:  “National government” vs “General/federal government”
4.8 The Federal Zone
4.9  Police Powers
4.10 "Resident", "Residence" and "Domicile"
4.11 Citizenship

4.11.1 Introduction
4.11.2 Sovereignty
4.11.3 "Citizens" v. "Nationals"
4.11.4 Two Classes and Four Types of American Citizens 
4.11.5 Federal citizens

4.11.5.1  Types of citizenship under federal law
4.11.5.2  History of federal citizenship
4.11.5.3  Constitutional Basis of federal citizenship
4.11.5.4  The voluntary nature of citizenship: Requirement for "consent" and "intent"
4.11.5.5  How you unknowingly volunteered to become a "citizen of the United 
States" under federal statutes
4.11.5.6  Presumptions about "citizen of the United States" status
4.11.5.7  Privileges and Immunities of U.S. citizens
4.11.5.8  Definitions of federal citizenship terms
4.11.5.9  Further study

4.11.6 State Citizens/Nationals 
4.11.7 Citizenship and all political rights are exercised are INVOLUNTARILY exercised and 
therefore CANNOT be taxable and cannot be called "privileges"

4.11.7.1 Voting
4.11.7.2  Paying taxes
4.11.7.3  Jury Service
4.11.7.4  Citizenship

4.11.8 "Nationals" and "U.S. Nationals

4.11.8.1 Legal Foundations of "national" Status
4.11.8.2 Voting as a "national" or "state national"
4.11.8.3 Serving on Jury Duty as a "national" or "state national"
4.11.8.4 Summary of Constraints Applying to "national" status
4.11.8.5 Rebutted arguments against those who believe people born in the states of 
the Union are not "nationals"
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4.11.8.6 Sovereign Immunity of American Nationals

4.11.9 Rights Lost by Becoming a Federal Citizen
4.11.10 How do we lose our sovereignty and become U.S. citizens?
4.11.11 Expatriation

4.11.11.1  Definition
4.11.11.2  Right of expatriation
4.11.11.3 Compelled expatriation as a punishment for a crime
4.11.11.4 Amending your citizenship status to regain your rights: Don't expatriate!

4.11.12 How the Government Has Obfuscated the Citizenship Issue to Unwittingly Make Us All "U.
S. citizens"
4.11.13 Duties and Responsibilities of Citizens
4.11.14 Citizenship Summary

4.12 Two of You 
4.13 Contracts 
4.14 Our rights

4.14.1 No forced participation in Labor Unions or Occupational Licenses
4.14.2 Property Rights    
4.14.3 No IRS Taxes
4.14.4 No Gun Control
4.14.5 Motor Vehicle Driving
4.14.6 Church Rights
4.14.7 No Marriage Licenses

4.14.7.1 REASON #1:  The Definition of Marriage License Demands that we not 
Obtain One To Marry
4.14.7.2 REASON #2:  When You Marry With a Marriage License, You Grant the 
State Jurisdiction Over Your Marriage
4.14.7.3 REASON #3: When You Marry With a Marriage License, You Place 
Yourself Under a Body of Law Which is Immoral
4.14.7.4 REASON #4:  The Marriage License Invades and Removes God-Given 
Parental Authority
4.14.7.5 REASON #5:  When You Marry with a Marriage License, You Are Like a 
Polygamist
4.14.7.6 When does the State Have Jurisdiction Over a Marriage?
4.14.7.7 History of Marriage Licenses in America
4.14.7.8 What Should We Do?

4.15  Sources of government authority to interfere with your rights
4.16 A Citizens Guide to Jury Duty 

4.16.1 Jury Power in the System of Checks and Balances: 
4.16.2 A Jury's Rights, Powers, and Duties: 
4.16.3 Jurors Must Know Their Rights: 
4.16.4 Our Defense - Jury Power: 

4.17 The Buck Act of 1940 

4.17.1 The united States of America 
4.17.2 The "SHADOW" States of the Buck Act 
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4.18 Conflicts of Law: Violations of God's Laws by Man's Laws 
4.19 How Do We Assert Our First Amendment Rights and How Does the Government Undermine 
Them? 
4.20 The Solution

 5. THE EVIDENCE: WHY WE AREN'T LIABLE TO FILE RETURNS OR PAY INCOME TAX

5.1 Introduction to Federal Taxation

5.1.1 The Power to Create is the Power to Tax
5.1.2  You Don't Pay "Taxes" to the IRS: You are instead subsidizing socialism
5.1.3  Lawful Subjects of Constitutional Taxation within States of the Union
5.1.4  Direct Taxes Defined
5.1.5  The Internal Revenue Code subtitle A is an indirect excise tax
5.1.6  What type of Tax Are You Paying the IRS--Direct or Indirect?
5.1.7  The Income Tax: Constitutional or Unconstitutional?
5.1.8  Taxable persons and objects within the I.R.C. Subtitle A
5.1.9  The "Dual" nature of the Internal Revenue Code
5.1.10 Brief History of Court Rulings Which Establish Income Taxes on Citizens outside the 
"federal zone" as "Direct Taxes"
5.1.11 The "Elevator Speech" version of the federal income tax fraud

5.2 Federal Jurisdiction to Tax

5.2.1 Territorial Jurisdiction
5.2.2 Sovereignty:  Key to Understanding Federal Jurisdiction
5.2.3  Dual Sovereignty
5.2.4 The TWO sources of federal jurisdiction:  "Domicile" and "Contract"
5.2.5  "Public" v. "Private" employment: You really work for Uncle Sam and not Your Private 
Employer If You Receive Federal Benefits
5.2.6  Social Security: The legal vehicle for extending Federal Jurisdiction into the states using 
Private/contract law
5.2.7 Oaths of Allegiance: Source of ALL government jurisdiction over people
5.2.8 How Does the Federal Government Acquire Jurisdiction Over an Area?
5.2.9 Limitations on Federal Taxation Jurisdiction
5.2.10 "United States" in the Internal Revenue Code means "federal zone"
5.2.11 "State" in the Internal Revenue Code mans a "federal State" and not a Union State
5.2.12 "foreign" means outside the federal zone and “foreign income” means outside the country in 
the context of the Internal Revenue Code
5.2.13 Background on State v. Federal Jurisdiction
5.2.14 Constitutional Federal Taxes under the I.R.C. apply to Imports (duties), Foreign Income of 
Aliens and Corporations, and Domiciliaries Living Abroad
5.2.15  "Employee" in the Internal Revenue Code mans appointed or elected government officers
5.2.16 The 50 States are "Foreign Countries" and "foreign states" with Respect to the Federal 
Government
5.2.17 You're not a "citizen" under the Internal Revenue Code
5.2.19 Rebutted DOJ and Judicial Lies Regarding Federal Jurisdiction 

5.3 Know Your Proper Filing Status by Citizenship and Residency!

5.3.1 "Taxpayer" v. "Nontaxpayer"
5.3.2 A "return" is NOT a piece of paper within the I.R.C., it's a kickback of a federal payment
5.3.3 Summary of Federal Income Tax Filing Status by Citizenship and Residency.
5.3.4 What's Your Proper Federal Income Tax Filing Status?
5.3.5 Summary of State and Federal Income Tax Liability by Domicile and Citizenship
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5.3.6 How to Revoke Your Election to be Treated as a U.S. Resident and Become a Nonresident
5.3.7 What Are the Advantages and Consequences of Filing as a Nonresident  Citizen?
5.3.8 Tactics Useful for Employees of the U.S. Government

5.4 The Truth About "Voluntary" Aspect of Income Taxes 

5.4.1 The true meaning of "voluntary"
5.4.2  "Law" or "Contract"?

5.4.2.1 Public v. Private law
5.4.2.2 Why and how the government deceives you into believing that "private law" 
is "public law" in order to PLUNDER and ENSLAVE you unlawfully
5.4.2.3 Comity
5.4.2.4 Positive Law
5.4.2.5 Justice
5.4.2.6  Invisible consent: The Tool of Tyrants

5.4.3  Understanding Administrative Law
5.4.4 The three methods for exercising our Constitutional right to contract
5.4.5 Federalism
5.4.6 The Internal Revenue Code is not Public or Positive Law, but Private Law

5.4.6.2  Proof that the I.R.C. is not Positive Law
5.4.6.3 The "Tax Code" is a state-sponsored Religion, not a law
5.4.6.4  How you were duped into signing up to the contract and joining the state-
sponsored religion and what the contract says
5.4.6.5 Modern tax trials are religious "inquisitions" and not valid legal processes
5.4.6.6 How to skip out of "government church worship services"

5.4.7 No Taxation Without Consent
5.4.8 Why "domicile" and income taxes are voluntary

5.4.8.1  Definition
5.4.8.2  "Domicile"="allegiance" and "protection"
5.4.8.3  Domicile is a First Amendment choice of political affiliation
5.4.8.4  "Domicile" and "residence" compared
5.4.8.5  Choice of Domicile is a voluntary choice
5.4.8.6  Divorcing the "state": Persons with no domicile
5.4.8.7  You can only have one Domicile and that place and government becomes 
your main source of protection
5.4.8.8  Affect of domicile on citizenship and synonyms for domicile
5.4.8.9  It is idolatry for Christians to have an earthly domicile
5.4.8.10  Legal presumptions about domicile
5.4.8.11  How the government interferes with your ability to voluntarily choose a 
domicile
5.4.8.12  Domicile on government forms
5.4.8.13  The Driver's License Trap: How the state manufactures privileged 
"residents"

5.4.9 The IRS is NOT authorized to perform enforcement actions
5.4.10  I.R.C. Subtitle A is voluntary for those with no domicile in the District of Columbia and no 
federal employment
5.4.11 The money you send to the IRS is a Gift to the U.S. government
5.4.12 Taxes paid on One's Own Labor are Slavery
5.4.13 The word "shall" in the tax code actually means "may"
5.4.14 Constitutional Due Process Rights in the Context of Income Taxes
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5.4.14.1 What is Due Process of Law?
5.4.14.2 Violation of Due Process using "Presumptions"
5.4.14.3 Substantive Rights and Essentials of Due Process Background
5.4.14.4 Due Process principles and tax collection

5.4.15 IRS has NO Legal Authority to Assess You With an Income Tax Liability
5.4.16 IRS Has No Legal Authority to Assess Penalties on Subtitle A Income Taxes
5.4.17 No Implementing Regulations Authorizing Collection of Subtitles A through C income 
Taxes on Natural Persons
5.4.18 No Implementing Regulations for "Tax Evasion" or "Willful Failure to File" Under 26 U.S.
C. §§7201 or 7203!
5.4.19 The "person" addressed by criminal provisions of the IRC isn't you!
5.4.20  The Secretary of the Treasury Has NO delegated Authority to Collect Income Taxes in the 
50 States!
5.4.21 The Department of Justice has NO Authority to Prosecute IRC Subtitle A Income Tax 
Crimes!
5.4.22 The federal courts can't sentence you to federal prison for Tax crimes if you are a "U.S. 
citizen" and the crime was committed outside the federal zone
5.4.23 You Don't Have to Provide a Social Security Number on Your Tax Return
5.4.24 Your private employer Isn't authorized by law to act as a federal "withholding agent"
5.4.25 The money you pay to government is an illegal bribe to public officials
5.4.26 How a person can "volunteer" to become liable for paying income tax?
5.4.27 Popular illegal government techniques for coercing "consent"

5.4.27.1 Deceptive language and words of art
5.4.27.2 Fraudulent forms and publications
5.4.27.3 Political propaganda
5.4.27.4 Deception of private companies and financial institutions
5.4.27.5 Legal terrorism
5.4.27.6 Coercion of federal judges
5.4.27.7 Manipulation, licensing, and coercion of CPA's, Payroll clerks, Tax 
Preparers, and Lawyers

5.5 Why We Aren't Liable to File Tax Returns or Keep Records 

5.5.1 It's illegal and impossible to "file" your own tax return
5.5.2 Why God says you can't file tax returns
5.5.3  You're Not a "U.S. citizen" If You File Form 1040, You're an "Alien"!
5.5.4 You're NOT the "individual" mentioned at the top of the 1040 form if you are a "U.S. citizen" 
Residing in the "United States"**!
5.5.5 No Law Requires You to Keep Records
5.5.6 Federal courts have NO statutory authority to enforce criminal provisions of the Internal 
Revenue Code outside the federal zone
5.5.7 Objections to filing based on Rights
5.5.8 Do We Have to Sign the 1040 Form Under Penalty of Perjury?

5.5.8.1 Definitions
5.5.8.2 Exegesis
5.5.8.3 Conclusion
5.5.8.4  Social Comment

5.5.9 1040 and Especially 1040NR Tax Forms Violate the Privacy Act and Therefore Need Not Be 
Submitted

5.5.9.1 IRS Form 1040
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5.5.9.2 IRS Form 1040NR
5.5.9.3 Analysis and Conclusions

5.5.10 If You Don't File, the IRS Can't File a Substitute for Return for You Under 26 U.S.C. §6020
(b)

5.6 Why We Aren't Liable to Pay Income Tax

5.6.1  There's No Statute Making Anyone Liable to Pay Subtitle A Income Taxes!
5.6.2 Your income isn't taxable because it is "notes" and "obligations" of the U.S. government
5.6.3 Constitutional Constraints on Federal Taxing Power
5.6.4 Exempt Income
5.6.5 The Definition of "income" for the purposes of the Internal Revenue Code
5.6.6 Gross Income
5.6.7 You Don't Earn "Wages" So Your Earnings Can't be Taxed
5.6.8 Employment Withholding Taxes are Gifts to the U.S. Government!
5.6.9 The Deficiency Notices the IRS Sends to Individuals are Actually Intended for Businesses!
5.6.10 The Irwin Schiff Position
5.6.11 The Federal Employee Kickback Position
5.6.12 You don't have any taxable sources of income
5.6.13 The "trade or business" scam

5.6.13.1 Introduction
5.6.13.2 Proof IRC Subtitle A is an Excise tax only on activities in connection with 
a "trade or business"
5.6.13.3 Synonyms for "trade or business"
5.6.13.4 I.R.C. requirements for the exercise of a "trade or business"
5.6.13.5 Willful IRS deception in connection with a "trade or business"
5.6.13.6 Proving the government deception yourself
5.6.13.7 How the "scheme" is perpetuated
5.6.13.8 False IRS presumptions that must be rebutted
5.6.13.9 Why I.R.C. Subtitle A income taxes are "indirect" and Constitutional
5.6.13.10 The scam is the basis for all income reporting used to enforce income tax 
collection
5.6.13.11 How the scam affects you and some things to do about it
5.6.13.12 Other important implications of the scam
5.6.13.13 Further study

5.6.14 The Nonresident Alien Position

5.6.14.1 Why all people born in states of the Union are "nonresident aliens" under 
the tax code
5.6.14.2 Tax Liability and Responsibilities of Nonresident Aliens
5.6.14.3 How "Nonresident Alien Nontaxpayers" are tricked into becoming 
"Resident Alien Taxpayers"
5.6.14.4  Withholding on Nonresident Aliens
5.6.14.5 Overcoming Deliberate Roadblocks to Using the Nonresident Alien Position

5.6.14.5.1  The deception that scares people away from claiming 
nonresident alien status
5.6.14.5.2 Tricks Congress Pulled to Undermine the Nonresident 
Alien Position
5.6.14.5.3 How to Avoid Jeopardizing Your Nonresident Citizen or 
Nonresident Alien Status
5.6.14.5.4 "Will I Lose My Military Security Clearance or Social 
Security Benefits by Becoming a Nonresident Alien or a 'U.S. 
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national'?"

5.6.14.6 Rebutted Objections to the Nonresident Alien Position

5.6.14.6.1 Tax, Accounting, and Legal Profession Objections
5.6.14.6.2 Objections of friends and family

5.6.14.6 How To Correct Government Records to Reflect Your True Status as a 
Nonresident Alien

5.6.15 All compensation for your personal labor is deductible from "gross income" on your tax 
return

5.6.15.1  Why One's Own Labor is not an article of Commerce and cannot produce 
"profit" in the Context of oneself
5.6.15.2  Why Labor is Property
5.6.15.3  Why the Cost of Labor is Deductible from Gross Receipts in Computing 
Tax

5.6.16  IRS Has no Authority to Convert a Tax Class 5 "gift" into a Tax Class 2 liability
5.6.17 The "Constitutional Rights Position"
5.6.18 The Internal Revenue Code was Repealed in 1939 and we have no tax law
5.6.19 Use of the term "State" in Defining State Taxing Jurisdiction
5.6.20 Why you aren't an "exempt" individual

5.7 Flawed Tax Arguments to Avoid

5.7.1  Summary of Flawed Arguments
5.7.2  Rebutted Version of the IRS Pamphlet "The Truth About Frivolous Tax Arguments"
5.7.3  Rebutter Version of Congressional Research Service Report 97-59A entitled "Frequently 
Asked Questions Concerning the Federal Income Tax"
5.7.4  Rebutter Version of Dan Evans "Tax Resister FAQ"
5.7.5 The "861 Source" Position

5.7.5.1 Introduction and definitions
5.7.5.2 The Basics of the Law
5.7.5.3 English vs. Legalese
5.7.5.4 Sources of Income
5.7.5.5 Determining Taxable Income
5.7.5.6 Specific Taxable Sources

5.7.5.6.1 Sources "within" the United States: Income Originating 
Inside the District of Columbia
5.7.5.6.2 Sources "without" the United States: Income Originating 
Inside the 50 states, territories and possessions, and Foreign Nations

5.7.5.7 Operative Sections
5.7.5.8 Summary of the 861 position
5.7.5.9  Why Hasn't The 861 Issue Been Challenged in Court Already? 
5.7.5.10 Common IRS (and DOJ) objections to the 861/source issue with rebuttal

5.7.5.10.1 "We are all taxpayers.  You can't get out of paying income 
tax because the law says you are liable."
5.7.5.10.2 IRC Section 861 falls under Subchapter N, Part I, which 
deals only with FOREIGN Income
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5.7.5.10.3 "Section 861 says all income is taxable"
5.7.5.10.4 The Sixteenth Amendment says “from whatever source 
derived”…this means the source doesn’t matter!
5.7.5.10.5 “The courts have consistently ruled against th 861 issue”
5.7.5.10.6 “You are misunderstanding and misapplying the law and 
you’re headed for harm” 
5.7.5.10.7  "Commissioner v. Glenshaw Glass Co. case makes the 
source of income irrelevant and taxes all 'sources'"
5.7.5.10.8  Frivolous Return Penalty Assessed by the IRS for those 
Using the 861 Position
5.7.5.10.9 The income tax is a direct, unapportioned tax on income, 
not an excise tax, so you still are liable for it

5.7.5.11 Why the 861 argument is subordinate to the jurisdictional argument

5.8 Considerations Involving Government Employment Income 
5.9 So What Would Have to Be Done To the Constitution To Make Direct Income Taxes Legal?
5.10 Abuse of Legal Ignorance and Presumption: Weapons of tyrants

5.10.1 Application of "innocent until proven guilty" maxim of American Law
5.10.2  Role of Law and Presumption in Proving Guilt
5.10.3  Statutory Presumptions that Injure Rights are Unconstitutional
5.10.4  Purpose of Due Process: To completely remove "presumption" from legal proceedings
5.10.5  Application of "Expressio unius est exclusio alterius" rule
5.10.6  Scams with the Word "includes"
5.10.7 Guilty Until Proven Innocent:  False Presumptions of Liability Based on Treacherous 
Definitions
5.10.8 Purpose of Vague Laws is to Chain you to IRS Control
5.10.9  Why the “Void for Vagueness Doctrine” of the U.S. Supreme Court Should be Invoked By 
The Courts to Render the Internal Revenue Code Unconstitutional

5.11 Other Clues and Hints At The Correct Application of the IRC

5.11.1 On the Record 
5.11.2 Section 306 
5.11.3 Strange Links 
5.11.4 Following Instructions 
5.11.5 Treasury Decision 2313 
5.11.6 Other Clues 
5.11.7 5 U.S.C., Section 8422: Deductions of OASDI for Federal Employees

5.12  How Can I Know When I've Discovered the Truth About Income Taxes?
5.13 How the Government exploits our weaknesses to manufacture "taxpayers"
5.14 Federal income taxes within territories and possessions of the United States
5.15 Congress has made you a Political "tax prisoner" and a "feudal serf" in your own country!
5.16 The Government's Real Approach Towards Tax Law

 6. HISTORY OF FEDERAL GOVERNMENT INCOME TAX FRAUD, RACKETEERING AND 
EXTORTION IN THE U.S.A.

6.1  How Scoundrels Corrupted Our Republican Form of Government
6.2 General Evolution 
6.3 The Laws of Tyranny
6.4  Presidential Scandals Related to Income Taxes and Socialism
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6.4.1 1925:  William H. Taft's Certiorari Act of 1925
6.4.2 1933:  FDR's Great American Gold Robbery

6.4.2.1 Money Background
6.4.2.2 The Trading With the Enemy Act: Day the President Declared War on His 
Own People!
6.4.2.3 FDR's Gold Robbery Scam
6.4.2.4 FDR Defends the Federal Damn Reserve

6.4.3 1935:  FDR's Socialist (Social) Security Act of 1935

6.4.3.1 FDR's Pep-Talk to Congress, January 17, 1935
6.4.3.2 FDR and the Birth of Social Security: Destroying Rugged Individuality

6.4.4 1937: FDR's Stacking of the Supreme Court
6.4.5 1943: FDR's Executive Order 9397: Bye-Bye Privacy and Fourth Amendment!

6.5  History of Congressional Cover-Ups and Tax Code Obfuscation 

6.5.1 No Taxation Without Representation!
6.5.2 The Corruption of Our Tax System by the Courts and the Congress: Downes v. Bidwell, 182 
U.S. 244, 1901
6.5.3 Why the Lawyers in Congress Just Love the Tax Code
6.5.4 Elements of the IRS Cover-Up/Conspiracy to Watch For
6.5.5 IRS Form 1040:  Conspiracy by Congress to Violate Rights 
6.5.6 Whistleblower Retaliation, Indifference, and Censorship

6.3.6.1 We the People Truth In Taxation Hearing, February 27-28, 2002
6.3.6.2 We the People Efforts:  April 5, 2001 Senate Hearing
6.3.6.3 Cover-Up of Jan. 20, 2002: Congress/DOJ/IRS/ Renege on a Written 
Agreement to Hold a Truth in Taxation Hearing with We The People Under First 
Amendment

6.5.7 Cover-Up of 2002: 40 U.S.C. §255 Obfuscated
6.5.8 Cover-Up of 1988: Changed Title of Part I, Subchapter N to Make it Refer Only to Foreign 
Income
6.5.9 Cover-Up of 1986:  Obfuscation of 26 U.S.C. §931
6.5.10 Cover-Up of 1982: Footnotes Removed from IRC Section 61 Pointing to Section 861
6.5.11 Cover-Up of 1978: Confused IRS Regulations on “Sources” 
6.5.12 Cover-Up of 1954:  Hiding of Constitutional Limitations On Congress’ Right To Tax
6.5.13 1952:  Office of Collector of Internal Revenue Eliminated
6.5.14 Cover-Up of 1939: Removed References to Nonresident Aliens from the Definition of 
“Gross Income
6.5.15 1932:  Revenue Act of 1932 imposes first excise income tax on federal judges and public 
officers
6.5.16 1918:  "Gross income" first defined in the Revenue Act of 1918
6.5.17 1911:  Judicial Code or 1911
6.5.18 1909:  Corporate Excise Tax of 1909
6.5.19  1872:  Office of the Assessor of Internal Revenue Eliminated
6.5.20 1862:  First Tax on "Officers" of the U.S. Government

6.6 Treasury/IRS Cover-Ups, Obfuscation, and Scandals

6.6.1 Elements of the IRS Cover-Up/Conspiracy to Watch For 
6.6.2 26 CFR 1.0-1: Publication of Internal Revenue Code WITHOUT Index 
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6.6.3 Official/Qualified Immunity and Anonymity 
6.6.4 Church Censorship, Manipulation, and Castration by the IRS 
6.6.5 IRS Form W-4 Scandals

6.5.5.1  Fraud on the W-4 Form
6.5.5.2 Unconstitutional IRS/Treasury Regulations

6.6.6 Illegal Treasury Regulation 26 CFR 301.6331-1
6.6.7  IRS Form 1040:  Irrational Conspiracy to Violate Rights
6.6.8  IRS Form W-4 Scandals

6.6.8.1 Fraud on the W-4 Form
6.6.8.2 Unconstitutional IRS/Treasury Regulations Relating to the W-4
6.6.8.3 Line 3a of W-4 modifies and obfuscates 26 U.S.C. 3402(n)

6.6.9  Whistleblower Retaliation

6.6.9.1 IRS Historian Quits-Then Gets Audited
6.6.9.2 IRS Raided the Save-A-Patriot Fellowship

6.6.10  IRS has NO Delegated Authority to Impose Penalties or Levies or Seizures for Nonpayment 
of Subtitle A Personal Income Taxes

6.6.10.1 What Particular Type of Tax is Part 301 of IRS Regulations?
6.6.10.2 Parallel Table of Authorities 26 CFR to 26 U.S.C.

6.6.11  Service of Illegal Summons
6.6.12  IRS Publication 1:  Taxpayer rights...Oh really?
6.6.13  Cover-Up of March 2004:  IRS Removed List of Return Types Authorized for SFR from 
IRM Section 5.1.11.9
6.6.14  Cover-Up of Jan. 2002:  IRS Removed the Internal Revenue Manual (IRM) from their 
Website Search Engine
6.6.15  W-8 Certificate of Foreign Status Form Removed from the IRS Website December 2000 
and replaced with W-8 BEN
6.6.16 Cover-Up of 1999:  IRS CID Agent Joe Banister Terminated by IRS For Discovering the 
Truth About Voluntary Nature of Income Taxes
6.6.17 Cover-Up of 1995:  Modified Regulations to Remove Pointers to Form 2555 for IRC Section 
1 Liability for Federal Income Tax
6.6.18 Cover-Up of 1993--HOT!!:  IRS Removed References in IRS Publication 515 to Citizens 
Not Being Liable for Tax and Confused New Language

6.7  Department of State (DOS) Scandals Related to Income Taxes 
6.8  Department of Justice Scandals Related to Income Taxes 

6.8.1 Prosecution of Dr. Phil Roberts: Political "Tax" Prisoner
6.8.2 Fraud on The Court: Demjanuk v. Petrovsky, 10 F.3d 338

6.9 Judicial Conspiracy to Protect the Income Tax 

6.9.1 Abuse of "Case Law"
6.9.2 The Federal Mafia Courts Stole Your Seventh Amendment Right to Trial by Jury!
6.9.3 You Cannot Obtain Declaratory Judgments in Federal Income Tax Trials Held In Federal 
Courts
6.9.4 The Changing Definition of “Direct, Indirect, and Excise Taxes”
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6.9.4.1 Definition of terms and legal framework
6.9.4.2 The Early Supreme Court View of Direct vs. Indirect/Excise Taxes Prior to 
Passage of the 16th Amendment 1913
6.9.4.3 Common Manifestations of the Judicial Conspiracy
6.9.4.4 Judicial Conspiracy Following Passage of 16th Amendment in 1913
6.9.4.5 The Federal District Court Conspiracy to Protect the Income Tax
6.9.4.6 State Court Rulings

6.9.5  2003:  Federal Court Ban's Irwin Schiff's Federal Mafia Tax book
6.9.6 2002:  Definition for "Acts of Congress" removed from Federal Rules of Criminal Procedure
6.9.7 1992:  William Conklin v. United States
6.9.8 1986:  16th Amendment:  U.S. v. Stahl, 792 F.2d 1438 (1986)
6.9.9 1938:  O'Malley v. Woodrough, 307 U.S. 277
6.9.10 1924:  Miles v. Graham, 268 U.S. 601
6.9.11 1915:  Brushaber v. Union Pacific Railroad, 240 U.S. 1
6.9.12 Conclusions

6.10 Legal Profession Scandals

6.10.1  Legal Dictionary Definitions of "United States"
6.10.2  The Taxability of Wages and Income Derived from "Labor" Rather than "Profit" as 
Described in CLE Materials

6.11 Social Security Chronology 
6.12 Conclusion: The Duck Test

 7. CASE STUDIES 

7.1 An Epidemic of Non-Filers
7.2 Individuals 

7.2.1 Joseph Banister: Former IRS Criminal Investigative Division (CID) Agent 
7.2.2 Gaylon Harrell 
7.2.5 Fred Allnut 
7.2.6 Lloyd Long 

7.3 Employers 

7.3.1 Arrow Custom Plastics Ends Withholding 

 8. RESOURCES FOR TAX FRAUD FIGHTERS

8.1 Websites 
8.2 Books and Publications
8.3 Legal Resources

 9. DEFINITIONS 
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Click here to read the full text of the J.A.I.L. Amendment. 
(All states are patterned after the California Initiative)

www.sd-jail4judges.org

Vote Fraud in South Dakota

$$$ Your Donations Urgently Needed $$$ 

Ron Branson, Founder  
About Ron Branson

The Judicial Accountability Initiative Law, J.A.I.
L., is a single-issue national grassroots 
organization designed to end the rampant and 
pervasive judicial corruption in the legal 
system of the United States. J.A.I.L. 
recognizes this can be achieved only through 
making the Judicial Branch of government 
answerable and accountable to an entity other 
than itself. At this time it isn't, resulting in the 
judiciary's arbitrary abuse of the doctrine of 
judicial immunity, leaving the People without 
recourse when their inherent rights are 
violated by judges. 

"Power tends to corrupt, and absolute 
power corrupts absolutely. Great men are 

almost always bad men." 
~ Lord Acton, in a letter to Bishop Mandell 

Creighton, 1887. 

Soon after the founding of our Republic the 
Founding Fathers realized there was 
insufficient check on the Judicial Branch of government: 

"The constitution, on this hypothesis, is a mere thing of wax in the hands of the 
judiciary, which they may twist and shape into any form they please. It should be 
remembered, as an axiom of eternal truth in politics, that whatever power in any 

government is independent, is absolute also; in theory only, at first, while the 
spirit of the people is up, but in practice, as fast as that relaxes. Independence can 
be trusted nowhere but with the people in mass. They are inherently independent 

of all but moral law." 
~ Thomas Jefferson, letter to Judge Spencer Roane, September 6, 1819. "The 

Writings of Thomas Jefferson," edited by Andrew A. Lipscomb, vol. 15, p. 213 
(1904).
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In a government by the People and for the People, it is to the 
People that accountability must be enforced. With the 
passage of J.A.I.L. accountability to the People in mass will 
be achieved by Special Grand Juries dedicated to this 
purpose. These People, who are not officers of any other 
branch of government or members of the Bar, will be publicly 
drawn by lottery for limited terms. Complaints will come 
before them only after every other legal remedy has been 
attempted. They shall have the power to strip judges of their 
protection of judicial immunity who are the subject of 
complaints for criminal acts, and to investigate, indict, and 
initiate criminal prosecution of wayward judges. 

The granting of such power to these Special Grand Juries can only be 
accomplished through amendment to the Constitutions of each state. Since 
there is a need for these juries on the federal level there is also a provision 
for a federal J.A.I.L. Bill. Since there are powerful vested interests in the 
status quo, and because it is human nature for men always to seek more 

power and against it to surrender any of it, passage of more than ineffectual cosmetic 
reform will require the initiative process.

J.A.I.L. is intended to prevent the following acts of judicial malfeasance:

●     Any deliberate violation of law 
●     Fraud or conspiracy 
●     Intentional violation of due process of law 
●     Deliberate disregard of material facts 
●     Judicial acts without jurisdiction 
●     Blocking of a lawful conclusion of a case 
●     Any deliberate violation of the state or federal Constitutions 

Once passed, the unconstitutional doctrine of Judicial Immunity applied unconditionally 
will no longer shield a judge guilty of any such misconduct.

Some examples of the above misconduct J.A.I.L. addresses are ignored 
laws, ignored evidence, eminent domain abuse, confiscation of property 
without due process, probate fraud, secret dockets, falsifications of court 
records, misapplication of law, and other abuses. When passed decisions 

in family court will be governed by law rather than the vested interests of the state. The 
unconstitutional doctrine of Judicial Immunity applied unconditionally will be eliminated 
by instituting a fair and effective means for its removal in cases that merit it.

The need for the passage of J.A.I.L. is urgent. Lives and finances are being ruined, 
properties are being lost, innocent people are going to jail, and families are being torn 
apart and destroyed. 

Dr. Les Sachs, a writer, journalist, and published expert on American corruption now 
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living abroad, wrote in his article Portrait of America's Legal System:

"The reality is that the United States of America, which proclaims itself the 'land 
of freedom,' has the most dishonest, dangerous and crooked legal system of any 

developed nation. Legal corruption is covering America like a blanket."

As time passes these problems will only grow worse manifesting all the more the need 
for the passage of J.A.I.L.

"JAIL4Judges is the best hope of a practical program for restoring justice in the 
USA." 

~Dr. Les Sachs.

With passage of J.A.I.L., the People will finally be assured of receiving Due Process of 
Law in all court proceedings which will include the requirement that judges:

1.  Address all facts presented by the complaining party according to the evidence shown 
on the record;

2.  Consider opposing facts and evidence as against, and relating to, that of the complaining 
or moving party (not just arbitrarily superseding plaintiff's facts and evidence);

3.  Apply the appropriate law to the facts determined to be relevant and material to the case 
according to the evidence of record (considering all evidence of both sides 
without partiality or bias);

4.  Submit written findings of fact and conclusions of law in all actions and proceedings-- 
including a written explanation for motion dispositions-- to legally support the judicial 
decision reached;

5.  Bring the case to a lawful conclusion in a timely fashion as specified by law.

There will be no more arbitrary decision-making by judges.
 
This Due Process of Law will provide the People Redress of Grievances against their 
government in an open, honest and complete manner without any appearance of 
impropriety. The People's unalienable rights to Life, Liberty, and The Pursuit of 
Happiness, which include but are not limited to:

●     The Right to acquire, possess, and protect personal and real property;
●     The Right to be secure from intrusion; and 
●     The Right to privacy

will no longer be "alienated" by government.
 
The Bill of Rights will be enforced for each individual, providing "Liberty and Justice for 
All."

The J.A.I.L. initiatives have been customized for each state and can be viewed at the 
web pages for the individual states and for Washington DC for the federal version.

Our pioneer state for the passage of J.A.I.L. is South Dakota where we expect victory 
in November 2006. Unlike what was originally thought, there is plenty of corruption to 
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go around-- even in South Dakota. Citizens of South Dakota have expressed outrage 
at the corruption they see in their state. Two primary examples are: 

1.  A man in Sturgis by the name of John Eggers who is a 31-year veteran (now retired) 
Sheriff of Meade County handed Mr. Branson the front page of the current issue of the 
Black Hills Press newspaper with his picture on it, in which he was being presented a 
plaque in his honor. The caption read that the Mayor of Sturgis has proclaimed August 
9th as "Sheriff John Eggers Day." Sheriff Eggers was very bold in his opinion about the 
South Dakota judiciary, and allowed us to quote him as saying, "I am well familiar with 
the judiciary in this State of South Dakota, and this J.A.I.L. Initiative is very much 
needed here." Sheriff Eggers also said, and we quote, "No one is above the law," 
referring to the judges of South Dakota. 

2.  A man in Deadwood, a small mountain community of about a thousand in population, 
said "I know two judges who should be in prison, not on the bench." When asked if he 
was speaking about the State of South Dakota, he emphatically responded: "No! I mean 
right here in Deadwood!"

J.A.I.L. is the People, providing the means by which they can carry out their right and 
duty to restore the rightful station of government by holding the judiciary, as the 
intended guardian of their rights against arbitrary power, accountable to the People 
under constitutional law. 
To those who have an ear to hear, let them hear:

●     J.A.I.L. is - the Common Denominator of all Organizations
●     J.A.I.L. is - the Unifier and the Cause of all Causes 
●     J.A.I.L. is - the One size fits All
●     J.A.I.L. is - the Redress and the Enforcement 
●     J.A.I.L. is - the Heart of all Accountability 
●     J.A.I.L. is - the Missing Ingredient of our Constitution.

South Dakota Ad Flyer

The People's Statement and Petition of Grievance Against The Judiciary

Appellate Court Brief Exposing The Doctrine Of Judicial Immunity

Senator Adam Kline Appears to be Angry

The Victor DePonceau Scam

Find out which judges to vote for at Robe Probe
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"Karma and the Federal Courts"

 

by
 

Paul Andrew Mitchell

All Rights Reserved

(November 1996)

 

The law of karma is this: what goes around, comes around. When you 
begin with freedom, freedom comes back to dwell in your house.

And so, we have come to this point in decoding Title 28 of the 
United States Codes:  there are two classes of federal "District 
Courts" in the federal court system.

One class is for the federal zone;  the other class is for the 
State zone.

Using a very powerful rule of statutory construction, "inclusio 
unius est exclusio alterius," we show that the phrase "District 
Court of the United States" refers to federal courts for the State 
zone;  and the phrase "United States District Court" refers to 
federal courts for the federal zone.

We have this on the authority of the Supreme Court of the United 
States, most notably in the cases of American Insurance Company v. 
356 Bales of Cotton, and Balzac v. Porto Rico [sic].

Now, here's the rub: Since federal courts are creatures of 
statutes only, they can only cognize subject matters which are 
assigned to them expressly by statutes.

When it comes to criminal jurisdiction, the controlling statute is 
18 U.S.C. 3231.

http://www.supremelaw.org/authors/mitchell/karmacts.htm (1 of 5) [1/8/2007 8:05:53 AM]

http://www.law.cornell.edu/uscode/28/
http://www4.law.cornell.edu/uscode/18/3231.html


Supreme Law Library : Karma and the Federal Courts

This statute grants original jurisdiction to the District Courts 
of the United States (“DCUS”), but does not mention the United 
States District Courts (“USDC”)!

How about them apples?

Remember this carefully:

Inclusio unius est exclusio alterius (in Latin ).

Inclusion of one is exclusion of others (in English).

Since the USDC is not mentioned, its omission can be inferred as 
intentional.  (Read that again, then confirm it in Black's Law 
Dictionary, any edition).

So, from the historian's point of view, Congress has permitted the 
limited territorial and subject matter jurisdiction of the USDC to 
be extended, unlawfully, into the State zone, and into subject 
matters over which said court has no jurisdiction whatsoever.

This deception was maintained as long as nobody noticed, but now 
it is obvious, and quite difficult to change, without bringing 
down the whole house of cards (which is happening, by the way.  
The Liege firemen are literally hosing their own corrupt court 
buildings, so we're not alone in this department of judicial 
tyranny.)

By the way, the famous Belgian Firemen from Liege have been 
invited, via the Internet, to discharge the Belgian debt to the 
United States by moving their talents State-side.  They should 
return home debt free, in about ten years or so, depending on 
available supplies of soap and water.

Imagine a sheet of Saran Wrap, which has been yanked too far, by 
pulling it beyond the strict territorial boundaries which surround 
the federal zone.

This is the United States District Court (“USDC”), in all its 
limited Honors and tarnished glory.

Further proof of this bad karma can be found by comparing 18 U.S.
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C. 1964(a) and 1964(c).  Both statutes grant authority to issue 
remedies to restrain racketeering activities prohibited by 18 U.S.
C. 1962.  Section 1964(a) grants civil jurisdiction to issue 
injunctive relief to the DCUS;  Section 1964(c) grants civil 
jurisdiction to issue injunctive relief to the USDC.  Both refer 
to the exact same subject matter, namely, RICO (Racketeering 
Influenced and Corrupt Organizations) activities.

So, when these two statutes are otherwise identical, why did 
Congress need to enact two separate statutes?

The answer is simple:  one authority was needed for the DCUS, and 
the other was needed for the USDC.  Simple, really, when the 
sedition by syntax is explained in language which penetrates the 
deception.

Now, if this is truly the case, and nobody has been able to prove 
us wrong about this matter, the United States (federal government) 
is in a heap of trouble here, because it has been prosecuting 
people in the wrong courts ever since the Civil War;  furthermore, 
those courts have no criminal jurisdiction whatsoever, because 
such an authority is completely lacking from Titles 18 and 28, 
both of which have been enacted into positive law, unlike Title 
26, which has not been enacted into positive law.  See Title 1 for 
details.

What do we do with this earth-shaking discovery?  Well, when any 
federal case is filed, the criminal defendant should submit a 
Freedom of Information Act (“FOIA”) request immediately, for such 
things as any regulations which have been published in the Federal 
Register, pursuant to the Federal Register Act, for 18 U.S.C. 3231.

It won't hurt to submit similar FOIA requests for the credentials 
of all federal employees who have "touched" the case in any way.

Since we already know that there are no regulations for 18 U.S.C. 
3231, and that federal employees will usually refuse to produce 
their credentials, your FOIA requests will be met with silence, 
whereupon you will file a FOIA appeal.  Once the appeal deadline 
has run, you are in court.

But which court?  Guess ...
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... the answer is the District Court of the United States.  What 
an amazing discovery, yes?  A United States District Judge in 
Arizona, in late Spring of 1996, ruled that the United States 
District Court (“USDC”) is not the proper forum to litigate a 
request under the FOIA.  That can only be because FOIA requests 
must be litigated in the District Court of the United States 
(“DCUS”).

Now we have the United States checkmated.  The proper forum for 
FOIA is now res judicata.  If the DCUS is the proper forum for 
FOIA, and if the USDC is NOT the proper forum for FOIA, then the 
USDC is not the proper forum for prosecuting violations of Title 
18 either, because the USDC does not show up in 5 U.S.C. 552 or in 
18 U.S.C. 3231!

Read that last paragraph again, and again, until you get it.  It's 
okay to admit that you must read it several times;  this writer 
once read a paragraph from Hooven and Allison v. Evatt some 20 
different times, until the meaning was finally clear.

Inclusio unius est exclusio alterius.  The omission by Congress of 
the USDC from 18 U.S.C. 3231 must have been intentional;  the 
maxim certainly allows us to infer that it was intentional.  Use 
of this maxim allows for us to exploit one of the most powerful 
techniques in American jurisprudence.  It is called "collateral 
attack" -- a broadside, rather than a head-on, collision.

Knowledge is power, and power is freedom ...

... freedom.  Freedom!  FREEDOM!!!

Love it.

 

Common Law Copyright

Paul Andrew Mitchell

Counselor at Law, Federal Witness
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and Citizen of Arizona State

All Rights Reserved Without Prejudice

November 2, 1996

 

# # #

 
For a related essay, read "Sedition by Syntax" by Ralph Schwan, in 
the Supreme Law Library. 

Return to Table of Contents for 
 
Paul Andrew Mitchell 
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Press Clippings Related to Nonpublication of Court Judgments

 

This section contains newspaper articles and other commentary related to nonpublication. Please check back often for 
updated articles. 

Press Related to the controversial use of nonpublication:

1.  The End of Unpublished Decisions? Don't Count on It! Paul J. Glaser, Kane County Bar Association Bar Briefs, 
December, 2000

2.  Circuit Sticks to Its Opinion Policy Jason Hoppin, The Recorder, September 25, 2001
3.   Unpublished Decisions: Caught Between Scylla and Charybdis Transcript of Discussion presented by The Bar 

Association of San Francisco, April 24, 2001
4.  Judge Dodges Issue Over Publication Rules Pamela MacLean, San Francisco Daily Journal, March 27, 2001
5.    A White Paper on Unpublished Opinions of the Court of Appeal Professor J. Clark Kelso and Joshua 

Weinstein, Appellate Process Task Force, March 2001
6.  Letter to the Editor: 8th Circuit Ruling Revisited Sheryl Gordon McCloud, Washington State Bar News, February 

2001
7.  Keeping Mum Kills Precedents David Fine, The National Law Journal, February 15, 2001
8.  Ruling Vacating Anastasoff Opinion U.S. Court of Appeals, December 18, 2000
9.  Court Rules Unpublished Decisions Have Precedential Effect Thomas E. Zehnle, Litigation News, November, 

2000
10.  Unpublished No More Mary Alice Robbins, Law.com, November 2, 2000
11.  Justice in the Dark Brigid McMenamin, Forbes Magazine, October 30, 2000.
12.  Justices to Review Access to Opinions Frank Murray, Washington Times, October 27, 2000
13.  Legal Shortcuts Run Into Some Dead Ends William Glaberson, The New York Times, October 8, 2000
14.  Publication Rights Roger Parloff, The American Lawyer, October 5, 2000
15.  Unpublished Opinions May Gain New Impact Tony Mauro, American Lawyer Media, September 5, 2000
16.   Anastasoff Opinion Holding 8th Circuit Rule 28A(i) in part unconstitutional U.S. Court of Appeals, August 22, 

2000
17.  Publish or Perish Kenneth Schmier, Response to Please Don't Cite This, June, 2000
18.  Please Don't Cite This Alex Kozinski and Stephen Reinhardt, California Lawyer, June, 2000
19.  Arrest Sheds Light on Legal Practice Jane Futcher, Marin Independent Journal, September, 1999
20.  The law's dirty little secret, Scott Winokur, San Francisco Examiner, December 29, 1998
21.  Mom who left 8-year-old alone not a "common criminal," Marin Independent Journal, June 21, 1998
22.  Replacing Stressed Juror Is Allowed; Conviction Upheld, Ana Marie Stolley, San Francisco Daily Journal
23.  Insurance Executives, San Francisco Daily Journal, February 18, 1999
24.  Lawyer says police violated man’s rights, Josh Richman
25.  Personal Responsibility Vanishes, Joseph Perkins
26.  The Year America Lost Its Innocence, David S. Broder
27.  Thomas critizes "distorted" judicial nomination process, Kansas City Star
28.  Agency blasts collegial approach, Associated Press

Press related to Ken Schmier's arrest:

1.  Your Honor, That Was a Forum, Not a Court

http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/PRESS.htm (1 of 2) [1/8/2007 8:05:54 AM]

http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/glaserarticle.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/edt0925a.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/discussion.pdf
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/DODGES.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/unpub.pdf
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/ruling_rev.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/KeepingMumKillsPrec.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/anastasoff2.pdf
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/Court%20Rules.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/UnpublNoMore.htm
http://www.forbes.com/forbes/2000/1030/6612072a.html
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/MURRAY.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/glaberson.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/PublicationRights.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/UnpubOpinGainImpact.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/Anastasoff.pdf
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/Publish%20or%20Perish2.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/don't%20cite%20this.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/arrclip.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/winokur.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/eight.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/stress.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/insure.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/violate.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/vanish.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/innocence.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/thomas.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/agency.htm
http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Press/youclip.htm


Press Clippings Related to Nonpublication of Court Judgments

2.  Marin Judges, Meet a Citizen Who Cries 'Foul
3.  Lawyer Urges Marin Human Rights to Probe Arrest
4.  County Faces Wrongful Arrest Suit
5.  County Denies $10 Million False Arrest Claim
6.  He Makes a Good Case
7.  Arrest Sheds Light on Legal Practice
8.  Nonpublished Rulings: Disorder in the Courts?
9.  County Cuts Deal with Man Tossed Out of Judges Forum

10.  SF Man Finally Gets a Chance to Speak His Mind
11.  Attorney Gets His Say Before Supervisors Over Judicial Practice

Press directly related to the issue of nonpublication:

1.  2 Ways Our State Courts Keep Decisions Under Wraps, Kenneth Reich

Press not directly related to the issue of nonpublication:

1.  Growing Use of Private Judges Raises Questions of Fairness Ted Rohrlich, L.A. Times, December 26, 2000
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“In Law or Equity”?

by Alfrby Alfrby Alfrby Alfrby Alfred Adasked Adasked Adasked Adasked Adask

For the past two or three genera-
tions, state and federal judges have in-
creasingly ruled against Americans who
defend themselves with the principles,
rights, and laws mandated by their state
or national constitutions.  Occasionally,
trial court judges even issue a seemingly
impossible declaration, “Don’t bring
that Constitution into my court!”  Al-
though the reasons are unclear, there is
growing suspicion that our courts are
somehow no longer bound to recognize,
obey, or enforce the law – and Ameri-
cans can no longer demand the “un-
alienable rights” formerly guaranteed
by our constitutions.

Some patriot researchers attribute
governmental “lawlessness” to the fact
that our currency (Federal Reserve
Notes) is no longer lawful money (i.e.,
it’s not backed by gold or silver).  Oth-
ers blame the loss of law on the “na-
tional emergency” that’s effectively sus-
pended the Constitution since 1933
[See “Rising Tides”, this issues].   Oth-
ers trace our loss of rights back to
government’s use of martial (military)
law which was imposed on us “tempo-
rarily” during the Civil War (1861-
1865) but allegedly continued to this
day.  While the explanations vary, there
is widespread agreement that: 1) Ameri-
cans no longer enjoy “constitutional
Rights”; and 2) virtually all of today’s
courtroom “trials” are actually admin-
istrative hearings.

In 1997 (in AntiShyster Vol. 7
Nos. 1 & 4), I published my first specu-
lation that government is using trusts
(like Social Security, Medicare, and the

National Highway Trust) as one of, per-
haps the principle device to “legally” by-
pass the Constitution and thereby deprive
us of our Rights.  A year later, my “trust
fever” burns even hotter, supported by a
growing body of indirect evidence.

Some of this evidence is seen in
the similarity between our court’s per-
sistent use of seemingly unconstitu-
tional procedures, and the lawful
(though not precisely “constitutional”)
procedures routinely the practiced in
courts of equity.

Curiously, controversies involv-
ing trusts are 1) virtually always admin-
istered in courts of equity, not adjudi-
cated in courts of law; 2) there are no
“legal rights” in courts of equity; and
3) under Article III, Section 2 of the
Constitution (“The judicial Power shall
extend to all Case, in Law and Equity .
. . .), courts of equity are absolutely con-
stitutional.

In other words, if your case were
“accidentally” tried in a court of equity
rather than a court of law, you would
experience the same frustration as “pa-
triots” who see their constitutional
rights ignored and their cases adminis-
tered (under some mysterious proce-
dure they can’t quite understand) rather
than adjudicated in law.

If government has truly estab-
lished  legal procedures in which we
are tried administratively without con-
stitutional rights, and if government is
using lawful courts of equity to imple-
ment this procedure – then perhaps gov-
ernment has not imposed some bizarre
new system of law (martial, maritime

or admiralty, etc.) upon us, but has in-
stead imposed a new individual status
upon us which makes us “appear” as
“entities” that can be properly tried in
equity rather than law.   Maybe gov-
ernment changed us from real, flesh-
and-blood persons (who must be tried
in law) to artificial entities (that must
be tried in equity).  If “trust fever” is
valid, our failure to understand and rec-
ognize “equity” may be a fatal defect
in our forays into the judicial system.

Dad – what’s an equity?
Most of us have a dim idea of

what “law” means, but few understand
the meaning of “equity”. However, be-
fore we can understand equity, we must
first understand law, and to understand
law, we must first understand Rights.

The primary purpose of courts of
law is to determine each litigant’s legal
rights; the primary purpose of courts of
equity is to determine each litigant’s eq-
uitable rights.  Legal rights are based
on legal (not equitable) title and ulti-
mately believed to be clearly given by
God, not man.  Equitable rights, on the
other hand, are imperfect, imprecise,
vague and while sometimes traceable
to God, they are more likely to be de-
rived from man.

It appears to me that if your rights
are legal (based on legal, not equitable,
title), you have “legal standing” and ac-
cess to courts of law.  However, if your
“rights” are only equitable, you have
no legal rights and therefore no stand-
ing in law or access to  courts of law.
If you don’t understand the nature of
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your rights (legal or equitable) you
won’t understand whether you are be-
ing tried in courts of law or courts of
equity.   The distinction is crucial since
courts of equity are not legally bound
to recognize legal, constitutionally-pro-
tected, God-given rights.  Therefore, if
you argue legal rights or law in a court
of equity, the judge may lawfully dis-
miss your arguments as “frivolous” and
you will lose your case.

Learning from history?
What follows are several defini-

tions from the 1856 edition of Bouvier’s
Law Dictionary which illustrate the re-
lationship and differences between
rights, law and equity.  For emphasis,
I’ve italicized or underlined various
words and phrases.  Footnotes and
[bracketed] comments are my inser-
tions:

RIGHT. . . that quality in a per-
son by which he can do certain actions,
or possess certain things which belong
to him by virtue of some title. . . .

[Crucial point: Apparently, rights
flow from – and depend on – title.  With-
out title, you have no rights.  With title,
your rights will depend on the “qual-
ity” of that title:  I.e., lessor title gener-
ates lessor rights; superior title gener-
ates superior rights.  Equitable title gen-
erates equitable rights, but only legal
title generates legal rights.]

 2. . . Right is the correlative of
duty, for, wherever one has a right due
to him, some other must owe him a duty.
[I.e, if I have a right, someone else has
a duty.  But if I have no rights, no one
else (not even government) has any cor-
relative duties. This concept is vital to
understanding Law.] . . .

9. These latter rights are divided
into absolute and relative. The absolute
rights of mankind may be reduced to
three principal . . . articles: the right of
personal security, which consists in a
person’s legal and uninterrupted enjoy-
ment of his life, his limbs, his body, his
health, and his reputation; the right of
personal liberty, which consists in the
power of locomotion, of changing situ-
ation, or removing one’s person to
whatsoever place one’s inclination may
direct, without any restraint, unless by

due course of law; the right of prop-
erty, which consists in the free use, en-
joyment, and disposal of all his acqui-
sitions, [“acquire” means to secure le-
gal title to property; “purchase” means
to secure equitable title.] without any
control or diminution, save only by the
laws of the land. . . .

10. The relative rights are public
or private: the first are those which sub-
sist between the people and the govern-
ment, as the right of protection on the
part of the people, and the right of alle-
giance which is due by the people to
the government; the second are the re-
ciprocal rights of husband and wife,
parent and child, guardian and ward,
and master and servant.1

11. Rights are also divided into
legal and equitable. The former are
those where the party has the legal title
to a thing, and in that case, his remedy
for an infringement of it, is by an ac-
tion in a court of law. Although the per-
son holding the legal title may have no
actual interest, but hold only as trustee,
the suit must be in his name, and not in
general, in that of the cestui que trust [a
trust’s beneficiary] . . . . Equitable rights
are those which may be enforced in a
court of equity by the cestui que trust.2

LAW. . . law denotes the rule . . .
of human action or conduct.  In the civil
code of Louisiana . . . it is defined to be
“a solemn expression of the legislative
will.”3 . . .

2. Law is generally divided into
four principle classes, namely; Natural
law, the law of nations, public law, and
private or civil law. When considered
in relation to its origin, it is statute law
or common law. When examined as to
its different systems it is divided into
civil law, common law, canon law.
When applied to objects, it is civil,
criminal, or penal. It is also divided into
natural law and positive law4 . . .  Into
law merchant, martial law, municipal
law, and foreign law5. . . .

EQUITY. In the early history of
the law, the sense affixed to this word
was exceedingly vague and uncertain.
. . It was then asserted that equity was
bounded by no certain limits or rules,
and that it was alone controlled by con-
science6 and natural justice. . . .

3. . . The remedies for the redress
of wrongs, and for the enforcement of
rights, are distinguished into two
classes, first, those which are adminis-
tered in courts of common law; and,
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secondly, those which are administered
in courts of equity. Rights which are
recognized and protected, and wrongs
which are redressed by the former
courts [of law], are called legal rights
and legal injuries.  Rights which are rec-
ognized and protected, and wrongs
which are redressed by the latter [eq-
uity] courts only, are called equitable
rights and equitable injuries. The
former are said to be rights and wrongs
at common law, and the remedies,
therefore, are remedies at common law;
the latter are said to be rights and

wrongs in equity, and the remedies,
therefore, are remedies in equity. Eq-
uity jurisprudence may, therefore, prop-
erly be said to be that portion of reme-
dial justice which is exclusively admin-
istered by a court of equity, as
contradistinguished from that remedial
justice, which is exclusively adminis-
tered by a court of law.7

EQUITABLE ESTATE. An eq-
uitable estate is a right or interest in
land, which, not having the properties
of a legal estate, but being merely a right
of which courts of equity will take no-
tice, requires the aid of such court to
make it available.8

2. These estates consist of uses,
trusts, and powers. . . .

EQUITY, COURT OF. . . . one
which administers justice, where there
are no legal rights, . . . but [is used when]
courts of law do not afford a complete,
remedy, and where the complainant has
also an equitable right.  [see] Chancery.

CHANCERY. The name of a
court exercising jurisdiction at law, but
mainly in equity.

2. It is not easy to determine how
courts of equity originally obtained the
jurisdiction they now exercise.9 Their
authority, and the extent of it, have been
subjects of much question, but time has
firmly established them . . . .

3. . . . “American courts of equity
are, in some instances, distinct from
those of law; in others, the same tribu-
nals exercise the jurisdiction both of
courts of law and equity, though their
forms of proceeding are different in

their two capacities.10  The supreme
court of the United States, and the cir-
cuit courts, are invested with general eq-
uity powers, and act either as courts of
law or equity, according to the form of
the process and the subject of adjudi-
cation. . . .  In most of the states, the
two jurisdictions centre in the same ju-
dicial officers, as in the courts of the
United States;  [In other words, both
state and federal judges can hear cases
in both law and equity.] . . . .

4. The jurisdiction of a court of
equity differs essentially from that of a
court of law. The remedies for wrongs,
or for the enforcement of rights, may
be distinguished into two classes those
which are administered in courts of law,
and those which are administered in
courts of equity. . . .

In . . . America, courts of com-
mon law proceed by certain prescribed
forms, [not precisely true since 1982]
and give a general judgment for or
against the defendant. They entertain ju-
risdiction only in certain actions, and
give remedies according to the particu-
lar exigency of such actions. But there
are many cases in which a simple judg-
ment for either party, without qualifi-
cations and conditions, and particular
arrangements, will not do entire justice
. . . to either party. Some modification
of the rights of both parties is required;
some restraints on one side or the other;
and some peculiar adjustments, either
present or future, temporary or per-
petual. In all these cases, courts of com-
mon law have no methods of proceed-
ing, which can accomplish such objects.
Their forms of actions and judgment are
not adapted to them.  The proper rem-
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edy cannot be found, or cannot be ad-
ministered to the full extent of the rela-
tive rights of all parties. . . . In such
cases, where the courts of common law
cannot grant the proper remedy or re-
lief, the law . . . of the United States . .
. authorizes an application to the courts
of equity or chancery, which are not
confined or limited in their modes of
relief by such narrow [legal] regula-
tions, but which grant relief to all par-
ties, in cases where they have rights . . .
and modify and fashion that relief ac-
cording to circumstances11. . . .

The jurisdiction of a court of eq-
uity is sometimes concurrent with that
of courts of law and sometimes exclu-
sive.  It exercises concurrent jurisdic-
tion12 in cases where the rights are purely
of a legal nature, but [exercises exclu-
sive jurisdiction] where other and more
efficient aid is required than a court of
law can afford to meet the difficulties of
the case, and ensure full redress.

. . . The remedy [in equity] is of-
ten more complete and effectual than it
can be at law. . . .  [E]specially in some
cases of fraud, mistake and accident,13

courts of law cannot and do not afford
any redress; in others they do, but not
always in so perfect a manner.  A court
of equity . . . . will remove legal im-
pediments to the fair decision of a ques-
tion depending at law.14   It will prevent
a party from improperly setting up, at a
trial, some title or claim, which [might
be legal, but] would be inequitable.  It
will compel [the party] to discover, on
his own oath, facts which he knows are
material to the rights of the other party,
but which a court of law cannot com-
pel the party to discover.15  It will per-
petuate [record] the testimony of wit-
nesses to rights and titles, which are in
danger of being lost, before the matter
can be tried [at law].16

It will counteract and control, or
set aside fraudulent judgments.  It will
provide for the safety of property in dis-
pute pending litigation.17

It will exercise . . . an exclusive
jurisdiction . . . in all cases of merely
equitable rights, that is, such rights as
are not recognized in courts of law.  [I.e.,
if you lack legal title to the subject of
litigation, your case must be heard in
equity; i.e., you have no access to law.]

Most cases of trust and confidence fall
under this head.18  Its exclusive juris-
diction is also extensively exercised in
granting special relief beyond the reach
of the common law. . . .  it will restrain
any undue exercise of a legal right,
against conscience and equity [Courts
of equity can “legally” overrule legal
rights, but probably only on a case-by-
case basis.  I.e., an equity judge is “le-
gally” empowered to ignore the liti-
gants’ legal rights and the law.]; . . . it
will, in many cases, supply the imper-
fect execution of instruments, and re-
form and alter them according to the
real intention of the parties;19 . . . and,
in all cases in which its interference is
asked, its general rule is, that he who
asks equity must do equity.  If a party,
therefore, should ask to have a bond for
a usurious debt given up, equity could
not decree it, unless he could bring into
court the money honestly due without
usury.

. . . [I]n matters within its exclu-
sive jurisdiction, where substantial jus-
tice entitles the party to relief, but the
positive law is silent, it is impossible to
define the boundaries of [equitable]
jurisdiction, or to enumerate, with pre-
cision, its various principles.”

Unbridled power
If Bouvier is correct and equity

has no “defined boundaries” or limited
“enumeration of its various principles,”
there is truly no “law” in a court of eq-
uity.  In a sense, a court of equity is ab-
solutely contrary to the constitutional
mandate for a limited government.  The
judge (or other government official act-
ing as a trustee) can do virtually any-
thing he deems proper that is consis-
tent with “public policy” so long as his
actions can be justified as “reasonable”
or at least not “shocking to the con-
science”.  This is consistent with alle-
gations that courts (of equity) now “leg-
islate from the bench” to create “judge-
made law” by exercising the unbridled
power that the Constitution was in-
tended to prevent.

I suspect that the fundamental
flaw in our Constitution may be the le-
gitimization of courts of equity where
litigants had no rights and judges have
no law.  This may be the fundamental
constitutional “crack” that allowed the
entrance of big, non-constitutional gov-
ernment, bureaucracies et. al.

Ha.  Ha.  Ha.  It is to laugh.
At first, it sounds kinda nuts, but

“by law,” courts of equity can’t recog-
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nize “law”. That is, according to
Bouvier’s definitions, courts of equity
can’t normally recognize legal argu-
ments or determine legal issues.  As a
result, if you try to defend yourself in a
court of equity with legal arguments
based on positive law and constitution-
ally-protected Rights, you’d probably
lose since the judge can’t “legally” rec-
ognize legal arguments.   You’d be as
absurd as a man arguing baseball rules
at a football game, and the judge would
properly dismiss your arguments as
“frivolous”.

But stranger still, even though
you used “frivolous” legal arguments
in a court of equity, if the judge merely
liked you, or felt capricious, or particu-
larly disliked your opponent, the judge
could rule in your favor – for no dis-
cernible legal reason!   As a result, one
man could make a legal argument in a
court of equity and win, while another
man could make the same legal argu-
ment under identical circumstances,
and not only lose but wind up in jail.
Because the equity court judge has vir-
tually unlimited discretion/ power, the
“law” would become a complete
crapshoot, where the only way to win
would be to suck up to the judge, and
the only thing a judge might fear would
be public exposure.  That’s a fairly ac-
curate description of today’s judicial
system.  (This also signals that the
“magic words” for court watchers’ af-
fidavits might be the judge’s ruling
“shocked my conscience” or  was “un-
reasonable”.)

Further, the resultant confusion
and  misunderstanding might be enor-
mous and  even intentional.  Suppose a
particular “patriot” reached the errone-
ous conclusion that the traffic courts
were acting under admiralty law.  Sup-
pose he defended against a speeding
ticket with  (erroneous) admiralty ar-
guments, but the judge still knowingly
ruled in his favor.  Next thing you know,
that patriot could be out on the seminar
circuit, charging $100 a head to hear
him explain how to beat traffic tickets
with admiralty law.  Then, hundreds of
his students would start jamming the
traffic courts with admiralty arguments,
and virtually all of ‘em would be
quickly wisked off to jail before the

judge burst out giggling at their lunacy.
In theory, I can even imagine a

group of judges, sitting around a bar,
holding their sides with gleeful laugh-
ter as they swapped stories of the last
irrational decisions they made in court.
“Admiralty?!” gasps one.  “Hell, that’s
nothin’ – I just ruled in favor of a kid
who argued the cop was a space alien!
You wait six months, and every fool
patriot in the country will be arguing
the cops are all ‘greys’ from Jupiter!”

OK, maybe the hypothetical
judges didn’t really meet to snicker over
the latest irrationality they “seeded” into
the patriots’ “understanding” of law.
But what about the lawyers?   Wouldn’t
they also be frustrated and driven half
nuts by the unbridled discretion of eq-
uity court judges and the resultant  ju-
dicial caprice?  How long would it take
the average lawyer to realize that (for
whatever reason), there’s no point to
studying or arguing law because law no
longer works.  If you want to win, you
kiss the judge’s butt, join the same
country club, be a Mason, make huge
financial contributions to the judge’s
political campaign fund (even if he has

no opponent in the election), and in
really important cases, bribe the old
s.o.b.   Does this sound a like a fairly
accurate representation of current ju-
dicial reality?  Yes.

My point is that a judicial system
that relied almost entirely on equity
would soon deteriorate into a chaos
reminiscent of Alice In Wonderland.
Every time you turned around, there’d
be some “Red Judge” hollering “Off
with his head!”  A judicial system that
recognizes no legal rights or  positive
law is destined to degenerate into a raw
power struggle, a kind of feeding frenzy
between lawyers, litigants and judges.

America cannot survive without
legal rights, positive laws, and courts
that recognize them.

Lose your form,
lose your substance

One reason for the confusion be-
tween law and equity goes back to 1982
when the federal courts in their infinite
wisdom combined the procedural
“forms” of law and equity into a single,
uniform procedure.  The usual expla-
nation for unification of legal and eq-
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uitable procedures was that it “simpli-
fied” the practice of law so attorneys
and litigants would only have to learn
one complex set of forms and proce-
dures rather than two.

Nice theory, but unified proce-
dure creates at least one adverse conse-
quence.  Once law and equity proce-
dures appear identical in form, litigants
and lawyers could no longer automati-
cally tell from the form of a court’s
documents and procedures whether
their case was being tried in law or ad-
ministered in equity.  Attorneys com-
pensated for this uncertainty by adding
boilerplate to their pleadings to “pray
the court” for all awards and remedies
that might be due their clients “in both
law and equity”.  That way, if the court
was operating in law – fine, the client
could win in law.  If equity – the client
could also win.

But once it became difficult to
distinguish between the procedural
forms of law and equity, the need to
distinguish between their substance was
also diminished.  Cases were won or
lost, not on law, but on procedure.
Again and again, the courts, law schools
and lawyers chanted their mantra “pro-
cedure, procedure, procedures.”

If the judge said you won, hoo-
ray!  If he said you lost, too bad, you
could always appeal (and pay more
money to your lawyer).  But the judge
was always viewed as solely respon-
sible for his decision, and the lawyers
were implicitly relieved from liability
for failing to argue only law in a court
of law, or only equity in a court of eq-
uity.  The client, of course, never had a
clue.  Moreover, he seldom realized that
his lawyers didn’t have a clue, either,
in this “brave new world” of unified
procedure.

However, there might be an even
greater danger in “unifying” the proce-
dures of law and equity:  deception.  To
illustrate, suppose a trustee was in
charge of two bank accounts; one for
your senile grandmother and another
for your aging grandfather.  And sup-
pose that while the trustee faithfully
managed your grandfather’s account, he
systematically embezzled money from
grandma’s until she was virtually pen-
niless.  Suppose grandma and grandpa

died, causing the trustee to provide a
full accounting to the heirs for all the
money he’d been administering in the
two accounts.  Since grandma’s account
was empty, an accounting would reveal
the embezzlement.  How could the
trustee conceal the empty, embezzled
account?

What if the trustee told the heirs
that, in order to “simplify” the proce-
dural problems inherent in probating
two bank accounts, he “combined” all
the money from grandma’s and
grandpa’s two bank accounts into a
single “family” account?   The heirs,
assuming the trustee was helping them
to easily inherit a single fat bank ac-
count, would approve. But, in fact, by
combining the two bank accounts into
one, the trustee could conceal the fact
that Grandma’s account was empty.

Similarly, I suspect the real pur-
pose behind “unifying” law and equity
procedures may have been to conceal
the fact that Americans no longer have
easy access to law.  Like Grandma’s
embezzled bank account, our law is
now mostly missing.  So long as the pro-
cedural forms of law and equity were
different, if law “disappeared”, its loss
would be instantly obvious when some-
one tried to sue using the traditional
procedure associated with law.  The
courts would reject the “legal” proce-
dure, the litigant would ask Why? and
the courts would have to admit he no
longer had any legal rights or legal
standing.   That admission would be
truly “politically incorrect”.

But by combining the procedural
forms that previously distinguished law
from equity, the judicial system could
very nearly conceal the fact that law
virtually disappeared.  A person could
sue using the new-and-improved “uni-
fied” procedural forms, and think he
was operating in law – when he was in
fact operating in equity.  The courts
could accept his procedure and then rule
either for or against him (their discre-
tion is nearly unbounded in equity) and,
if he lost, never bother to explain that
his “legal” arguments were truly “frivo-
lous” since there is no law in a court of
equity.

Of course, this hypothesis sounds
preposterous – and it may be.    Never-

theless, until I find proof to the contrary,
this equity-passing-as-law hypothesis
“fits” with otherwise inexplicable but
verified observations of judicial “law-
lessness”.   Further, even if our law has
not been “replaced” by equity, I still
suspect that 90% or more of our cur-
rent court cases are being administered
in equity rather than adjudicated in law.
If that’s true, then we must understand
equity so we can effectively present our
cases in court.

Arraigned in law – or equity?
Here’s another definition from

Bouvier’s Law Dictionary (1856) that
may help “signal” whether a “criminal”
trial is taking place in equity rather than
law.

ARRAIGNED, crim. law prac-
tice. Signifies the calling of the defen-
dant to the bar of the court, to answer
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the accusation contained in the indict-
ment. It consists of three parts.

1. Calling the defendant to the bar
by his name, and commanding him to
hold up his hand; this is done for the
purpose of completely identifying the
prisoner, as the person named in the
indictment; the holding up his hand is
not, however, indispensable, for if the
prisoner should refuse to do so, he may
be identified by any admission that he
is the person intended. 1 Bl. Rep. 3.

2. The reading of the indictment
to enable him fully to understand, the
charge to be produced against him; The
mode in which it is read is, after say-
ing, “A B, hold up your hand,” to pro-
ceed, “you stand indicted by the name
of A B, late of, &c., for that you on,
&c.” and then go through the whole of
the indictment.

3. After this is concluded, the
clerk proceeds to the third part, by add-
ing, “How say you, A B, are you guilty
or not guilty?” Upon this, if the pris-
oner, confesses the charge, the confes-
sion is recorded, and nothing further is
done till judgment.  If, on the contrary,
he answers “not guilty”, that plea is

entered for him, and the clerk or attor-
ney general [prosecutor], replies that he
is guilty; then an issue is formed. . . . .

Vewwy intewesting
The previous definition implies:
1) Arraignments take place in

criminal law – but it says nothing about
“arraignments” in alternative legal are-
nas like equity.  (Can you be truly “ar-
raigned” in equity?)

2)  Your name is the first, crucial
element to proceeding with the arraign-
ment.  Apparently, if you are not prop-
erly named and identified, the court
cannot proceed.

3)  Any indication that a “person”
in court is the same “person” being ar-
raigned is sufficient to allow the court
to proceed with the arraignment, indict-
ment, etc.

At first glance, the identification
requirement seems unremarkable, but
there could be some unexpected con-
fusion since, today, the term “person”
includes both “real” and “artificial”
entities.  A “real” entity is a natural, liv-
ing, flesh-and-blood man or woman.
An “artificial” entity includes imagi-
nary, man-made “creations” like corpo-
rations and trusts.

As explained in “My Evil Twin”
(this issue of the AntiShyster), it appears
that the capitalized name “Alfred
Norman Adask” identifies the real, flesh
and blood “person” who – as a mem-
ber of We The People – is generally
superior to government’s administrative
authority.  However, the “same” name
written in upper-case letters “ALFRED
N. ADASK” may identify an artificial
entity which is completely subject to
government control.  As a result, al-
though the two names sound alike, if
they identify two entirely different le-
gal entities, they are not really the
“same”.

Unfortunately, while the distinc-
tion between the two name forms can
be seen in print, it can’t be heard in
speech.  This may be important since a
real defendant (Alfred) has constitu-
tionally-protected, God-given legal
rights which must be tried in law, an
artificial entity (ALFRED) being
“tried” (actually “administered”) in “eq-
uity”, has no legal rights whatever.

So what would happen if the
judge called out the name “ALFRED
N. ADASK” (artificial entity) and “Al-
fred Norman Adask” (real) heard the
sound of a name similar to his own, as-
sumed the judge was talking to him, and
mistakenly raised his hand to signal he
(Alfred) was ALFRED?  Could the
court be so blind (or deceptive) as to
allow “Alfred N. Adask” to be arraigned
in the stead of “ALFRED N. ADASK”?
I think the answer is Yes.

If so, it seems probable that if you
were able to properly notify the court
that you are John B. Doe (real) rather
than JOHN B. DOE (artificial), you
might be able to avoid administrative
hearings whenever the government’s
paperwork identified and sought to “ar-
raign” or “administer” JOHN B. DOE
(a creature of the state).20

4)  Now, here’s the good part:
Note that according to Bouvier’s defi-
nition, after the proper person is identi-
fied, and the charge read to him:  “. . .
the clerk proceeds to the third part, by
adding, ‘How say you, A B, are you
guilty or not guilty?’”

If the defendant pleads “guilty”,
the trial moves directly to the judgment
phase where the judge pronounces pun-
ishment.

But, if the defendant “answers
‘not guilty’ . . . and the clerk or attor-
ney general [prosecutor], replies that he
is guilty; then an issue is formed.”

See it?!
The definition implies that – in

law – it’s not enough that you merely
respond “not guilty” to the
government’s charges.  After you plead
“not guilty,” someone from the
government’s side (either the clerk or
prosecutor) must contradict your “not
guilty” plea by “replying” that you are
guilty.  Why?  Just like the definition
says, to “form” an “issue”.21

What’s an “issue”?   It’s a con-
troversy that seeks settlement by the
court of law.  For example, if I say you
stole my money, and you must say you
didn’t.  One of us argues Yes, the other
No.  Now we have an “issue” which
allows the court to use it’s various pro-
cedures to determine which of us has
sufficient evidence to “prove” his argu-
ment.  But without an “issue”, the court
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of law has nothing to determine, noth-
ing to decide, no evidence to compare
and weigh – nothing to adjudicate.  And
that probably means no  legal jurisdic-
tion.

In my experience of alleged ar-
raignments and apparent trials, the pros-
ecutor reads the charges and the judge
asks the defendant, “How do you plead?
Guilty or Not Guilty?”  The defendant
(typically) says “Not Guilty”, and the
judge says, something like, “OK, Mr.
Prosecutor, bring on your first witness.”
But no one contradicts the defendant’s
“not guilty” plea.  The prosecutor does
not “reply” (as Bouvier requires) that
“Oh, yessss he is, Your Honor!  He is
guilty as Hell!” (or words to that effect).

Therefore, if you are charged
with an apparent crime and the court
asks for your pleas (“Not guilty”), but
the prosecutor offers no contrary re-
sponse to your plea, could it be that you
are being “tried” in equity rather than
law?  If so, it might follow that a
“charge” in a court of equity is not a
question waiting for a preliminary an-
swer from the defendant, but an admin-
istrative statement of fact that is already

presumed to be true.  In other words, in
equity, there might not be a presump-
tion of innocence for the defendant/ben-
eficiary.  However, if there is any pre-
sumption of “innocence” or honesty in
courts of equity, that presumption fa-
vors the plaintiff/prosecutor/trustee.

If a charge in equity is really just
a statement of administrative fact pre-
sumed to be true – where is the contro-
versy?  Without a presumption of inno-
cence, a declaration of innocence, and
the prosecution’s contradictory reply,
where is the “issue” for the court to ad-
judicate in law?  And if there’s no issue
but the court still proceeds – what can
that mean, except maybe it’s not a court
of law?  Maybe it’s some other kind of
court that does not require a bona fide
“issue” to proceed.  Maybe it’s a court
of equity.

Of course, perhaps arraignment
procedure in law has fundamentally
changed since Bouvier defined “ar-
raignment” in 1856.  But I’ll bet it
hasn’t.  I’ll bet that over time we’ve
been deceived into assuming that an “is-
sue” for the court to adjudicate in law
(not administer in equity) is created
when 1) the prosecutor first reads the
charge, and 2) the defendant denies the
charge by pleading “not guilty”.  We
have assumed the defendant’s reply
(“not guilty”) contradicted the
prosecutor’s charge and thereby created
an issue empowering the court to pro-
ceed in law.

Maybe so.  After all, what differ-
ence does it make if I deny the
prosecutor’s charges, or if the prosecu-
tor denies my “not guilty” plea?  Maybe
none, but if it doesn’t matter, why did
the procedure change?  Why has gov-
ernment decided that it no longer needs
to contradict a defendant’s “not guilty”
plea?

As usual, I don’t know.  But I sus-
pect that lack of contradiction by the
government signals the case is not an
“issue” to be adjudicated in law –  it’s a
“dispute” to be administered in equity.
If so, the average defendant could ar-
gue endlessly about his “constitutional
rights” (which clearly exist in law) and
still be found guilty when the judge rules
his arguments are “frivolous”.

The presumed defendant (who

assumes he’s being tried in law) would
be incensed that the judge ignored his
“constitutional arguments”.  But if the
case were actually being heard in eq-
uity, 1) the “defendant” would probably
have the legal status of a “beneficiary”;
and 2) the only relevant “law” (the “law
of the case”) would be the contract or
trust indenture under which the defen-
dant/beneficiary was being “tried”.  Un-
til the defendant/beneficiary identified
that underlying contract or trust inden-
ture and rendered it void (perhaps for
fraud), the defendant/beneficiary would
remain in equity where “constitutional
rights” are irrelevant and only govern-
ment “policy” may (or may not) be hon-
ored according to the judge’s con-
science and personal discretion.

Again, all of this is conjectural.
Nevertheless, it appears that since a
modern “arraignment” does not follow
the 1856 procedure for creating an “is-
sue” in law, the modern arraignment
does not, in fact, take place in law, but
rather in equity.  If so, anyone who ar-
gues law in an equitable, administrative
hearing is as foolish as a man arguing
football rules at a baseball game, and
therefore bound to lose.

However, where previously, the
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foolish man was the defendant arguing
law, it might be that by understanding
and arguing (or challenging) equity, we
might be able to expose the prosecutor
or plaintiff as the fool, since I doubt that
any of ‘em are prepared to concede the
deception and admit that almost all of
their trials are in equity.

Summary
Historically, courts of equity have

had four important characteristics that
allow them to operate in ways that
would appear illegal or unconstitutional
in courts of law.  First, courts of equity
have no obligation to recognize legal
rights or legal arguments.  Second, they
function almost entirely according to
the alleged “conscience” and personal
discretion (unbridled power) of the
judge on a case-by-case basis.  Third,
they are the natural court to hear cases
based on trusts.  Fourth, they are pri-
marily available to hear the pleas of trust
beneficiaries who, by definition, have
no legal title and therefore no legal
rights to property.

Today, our courts routinely be-
have in ways that seem unpredictable

and contrary to law.  There are several
hypotheses to explain these apparent
contradictions.  This article explored the
possibility that, for reasons yet to be
fully understood, our courts of law have
virtually disappeared and our preexist-
ing courts of equity have surreptitiously
“expanded” to fill the void.  If so, when
we assume we are being tried in law,
we are actually being administered in eq-
uity.  Failure to recognize this hypotheti-
cal distinction guarantees a judicial loss.

This hypothesis is unproven, but
there is indirect evidence that suggests
our cases are routinely administered in
courts of equity rather than tried in
courts of law.   This indirect evidence
is seen primarily in the similarities be-
tween the apparently unconstitutional
powers of today’s courts and the legiti-
mate powers that could be exercised by
courts of equity.  In other words, our
current complaints about our presumed
courts of law might be explained if  our
presumption was false and, in fact, our
courts were courts of equity.

The research (and conjecture)
continues.

 1  How ‘bout the reciprocal rights
of the trustees and beneficiaries of trusts?
Are those “private” and therefore
“relative”, vague and undefined?

 2 This implies that only beneficia-
ries (who, by definition, have only
equitable title to trust property) can sue in
courts of equity.  More importantly,
anyone defined as a “beneficiary” has no
legal standing and may therefore be
“lawfully” denied access to courts of law.
Perhaps only trustees (who retain legal
title to trust property) have automatic
access to courts of law.

3 Law describes the correlative
relationship between rights and duties. In
this sense, law is first an exercise in logic:
If A, then B.   If one person has a right
(A), then by “law”, another person must
have a correlative duty (B).  For example,
if I paid for and have a right to a property,
the previous owner has a duty to give me
that property.  However, some people do
not obey this  “natural” logical law.
Therefore, governments are instituted to
pass positive laws which declare in no
uncertain terms, “If A, then B – or else
C”.  Now, if the former owner of the
property refuses to surrender it to me,
government has a duty to enforce my right
by compelling the person to give me the
property and may even punish the person
for failing to do so voluntarily. But if I
have no right, no person has a correlative
duty, and government has no duty of
enforcement.  More importantly, without
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rights, there can be no “logical equation”
– there is no law.

4 If law is either “positive” or
“natural” (equitable), then perhaps the
Congressional statutes codified in “non-
positive” federal Titles (like Title 26; the
IRS laws) have been passed as equity
rather than law.

5  “Equity” is not listed as a “class”
or “system” of law – but as you’ll see in
subsequent definitions of “equity” and
“equitable” – natural law and equity may
be synonymous.

6  Whose “conscience”?  The
judge’s conscience.  This is consistent
with modern observations of unbridled
judicial power.

 7  I.e., “law” and “equity” are
exclusive and separate.  Therefore legal
arguments and remedies that may be
compelling in courts of law have no force
(they are “frivolous”) in a court of equity.

8  This implies that unlike our
intrinsic, unalienable, legal rights (given
us by God), equitable rights are virtually
nonexistent without a court’s declaration.
While litigants can demand their legal
rights from other people, they can only
can only ask, plead, and “pray” that their
equitable rights be enforced by a court of
equity.  Your vague, imperfect equitable
rights do not exist without a government/
court’s declaration.

 9  The probable explanation is
obvious; they resulted from the usurpation
of power by government officials who
were frustrated by legal impediments
imposed by the God-given rights of
“uppity” common litigants.

10  In 1856, by their procedural
“forms” you could know them.  However,

since the 1930’s and later federal laws
passed in 1982, the procedural “forms” of
law and equity have been “combined”, are
now virtually indistinguishable and give
no prima facie clue to their substance.

11 “Circumstances” – not law.  I.e.,
the court of equity judge has virtually
unlimited discretion/ power.  Although we
falsely believe all our “rights” are
immutable, courts of equity exist, in part,
to “modify”, “restrain”, or “adjust” our
rights!  Unfortunately, few of us under-
stand the difference between legal and
equitable rights.  I suspect courts of
equity can only “modify” our equitable
rights – but may not be able to even
recognize our legal rights!

12 “Concurrent jurisdiction” is
consistent with “patriot” complaints that
judges exercise “dual”  jurisdictions and/
or extralegal powers.

13 Does this mean that all traffic
“accidents” and  insurance cases must be
administered in courts of equity?

14 This implies that a fundamental
purpose for equity is to ignore on a case-
by-case basis those laws which are seen as
“unfair” or “politically incorrect” and
allow decisions according to “public
policy” or even public opinion rather than
positive law.

15 This sounds much like the
current judicial system’s emphasis on
“discovery”.

16 Based on the “testimony” in a
court of equity, could a litigant appeal to a
real court of law in a subsequent “trial de
novo”?

 17 This implies that courts of
equity may hear “disputes” presented by
“disputants” (if there are such things),
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while courts of law hear “controverseys”
presented by “litigants”.

 18 I.e., trust-based cases are
usually heard in equity.  If government is
using trusts to (usually) place us in the
status of beneficiaries, then our cases
might always be administered in courts of
equity.

19 This might mean equity courts
can reinterpret contracts according to the
“real” intentions of the parties.  If so, this
power could be easily mistaken for
making ex post facto laws.

20 I’ve only seen one court case in
my life wherein the defendants were
identified in the case title by their
Capitalized Names rather than their
UPPER CASE NAMES.  It was a
criminal trial of three judges.  I’m not sure
why the Judges used their Capitalized
Names, but perhaps doing so served
notice on the face of the court documents
that they were real persons (not artificial),
possibly members of We The People (the
court’s creator) and therefore not
automatically subject to the court’s
jurisdiction.

21  This implies that a “charge” in
law may not be a statement so much as a
question, as in, “According to this piece
of paper (not a real man) Bill Smith says
you killed Bob Jones – true or false?”  If
you, a real person, answer False (not
guilty), some other real person must stand
up and contradict your answer.  Real
persons are presumed innocent.  That is,
real persons are presumed to have
answered truthfully.  Therefore, it’s up to
the opposing party to present enough
evidence to prove you are lying and
therefore guilty of the alleged crime.
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"...whoever desires to become great [in
the government] among you, let him be
your servant.  And whoever desires to
be first among you, let him be your
slave."


"Remember the word that I said
to you, 'A servant is not greater
than his master.'"


Julliard v. Greenman, 110 U.S. 421 (1884):   "There is no such thing as a power of inherent sovereignty in the government of the United States .... In this country


       sovereignty resides in the people, and Congress can exercise no power which they have not, by their Constitution entrusted to it: All else is withheld."


Hale v. Henkel, 240 U.S. 43 (1906): "His rights are such as existed by the law of the land long antecedent to the organization of the State, and can only be taken from
        him by due process of law, and in accordance with the Constitution. Among his rights are a refusal to incriminate himself, and the immunity of himself and his property from arrest or
        seizure except under a warrant of the law. He owes nothing to the public so long as he does not trespass upon their rights ."


Perry v. U.S. 394 U.S. 330 (1935):    "In United States, sovereignty resides in people... the Congress cannot invoke the sovereign power of the People to override their
        will as thus declared.",


Yik Wo v. Hopkins, 118 U.S. 356 (1886):    "Sovereignty iitself is, of course, not subject to law, for it is the author and source of law...While sovereign powers are
       delegated to ... the government, sovereignty itself remains with the people.."


References SOVEREIGNTY


GREATEST


LEAST


Explanation


Gen. 1:1-25


Gen. 1:26-31


Church: Gen. 3:15


Government created by the people.


Statutes and regulations (laws) created
by government.  Executive branch
writes implementing regulations based
on statutes passed by legislative
branch.


Corporations are fictions
created by law.  Lies in IRS
publications and treason by
judiciary try to put you here.


Constitution is a social contract
approved through elections.


These organizations  prevent
injustice and protect our life,
liberty, and pursuit of happiness.


"In the beginning, God created
the heavens and the earth."


"Let Us make man in Our
image"


"In the beginning was the Word,
and the Word was with God,
and the Word was God."


John 1:1


Omnipotent, omnipresent,
source of all Truth


Gen. 11:4-9


Sovereignty resides in the people, not in
the government.   The People created
trial by jury, and grand jury to punish/
prevent sin.  People created elections to
organize government.  Created church to
promote spiritual welfare.


Ten Commandments:
Exodus 20:1 thru 20:17


NATURAL ORDER


Natural law is a product of the following natural order and hierarchy.  We explain Natural Law in section 3.4 or The
Great IRS Hoax: Why We Don't Owe Income Tax (http://famguardian.org/Publications/GreatIRSHoax/
GreatIRSHoax.htm).  Natural Order explains the hierarchy of sovereignty within the universe and it is entirely
consistent with the order that things were created by God Himself.  This hierarchy of sovereignty is unchangeable and
immutable and cannot be denied, denounced, or legislated away by any court or government.  All human beings
instinctively understand its meaning and application.  Below is a diagram of Natural Order


"Don't go around saying the world owes you a living. The world owes you nothing. It
was here first." -Mark Twain


Matt. 4:10 "You shall worship the Lord your
God and Him ONLY you shall
serve."


Matt. 20:25-29


Julliard v. Greenman,
    110 U.S. 421 (1884)
Hale v. Henkel, 240
     U.S. 43 (1906)


Declaration of
Independence


Perry v. U.S., 394
U.S. 330 (1935)


Sept. 18, 2003 Edition


U.S. v. Mersky,
    361 U.S. 431 (1960)


John 15:20


Bowers v. Kerbaugh-
Empire Co., 271 U.S.
170, 174, (1926)
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The Committee for the Rule of Law

U.S. SUPREME COURT ALLOWS CITATION OF UNPUBLISHED OPINIONS IN ALL 
FEDERAL COURTS -- SEE "NEWS" 

Committee for the Rule of Law – Mission Statement

The purpose of the Committee for the Rule of Law is to 
insure the legal system is held in strict account to the people 
and to the law. The Committee deals with the accountability 
of the adjudication process, not what the law, or any 
particular judgment should be.

The Committee seeks to revive full publication of all 
decisions of the United States Court of Appeals and the 
Court of Appeal of California in official reports and to 
eliminate all rules of court prohibiting the citation of 
approximately 90% of all decisions of our appellate courts to 
any court for any purpose.

The Committee brings to light that the courts of appeal 
across America have become judicial assembly lines 
dispensing inconsistent product rather than wisdom, often 
without significant involvement of any authorized justice, let 
alone three independent, qualified and prepared jurists. As a 
result the law is so inconsistently applied that the Chief 
Justice of California has publicly said, "You’d have a hard 
time telling the wheat from the chaff" when reviewing Court 
of Appeal decisions.

The Committee for the Rule of Law maintains that any rule 
restricting citation of, or which allows, secret, hidden, or 
unpublished opinions encourages expedient, not careful, 
consideration as the basis for judgment, and constitutes an 
invitation to error, incompetence, corruption and tyranny. 

The Committee for the Rule of Law also maintains that full 
citation and publication of appellate opinions is necessary to 
allow the democracy to supervise application of the laws it 
maintains, correct error, assure equal and uniform 
application, reconcile inconsistencies, and continually 
improve the logic, purpose, consistency and justness of our 
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laws, procedures and jurists. 

The inconsistent application of law, which is intolerably 
painful to law abiding litigants and their attorneys, usually 
meted out by our Courts of Appeal in unpublished opinions, 
does not attract popular criticism because the judicial system 
has withdrawn what was previously both the implicit 
warranty of its work and the force that attracted the attention 
of the full democracy to every aspect of that work, namely 
that the law of each case becomes legal precedent for all of 
us.

The Committee for the Rule of Law believes that common 
sense and our sacred constitutions require that the 
unfettered discipline of stare decisis be restored to the 
judicial system. 

WWW.Nonpublication.COM is provided to the public by 
the Committee as a compendium of information regarding 
the issues it addresses and its activities. Complete pleadings 
of cases challenging nonpublication and no citation rules are 
available at the web site. The web site also is a collection 
point for reports of irregular adjudications made in 
unpublished opinions. Requests for speakers or further 
information may be made through the web site. 

For recent developments regarding the non-publication of opinions, please look at 
NEWS.  
 

You are visitor number  since December 10, 2000.
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OUR LEGAL CIRCUS-CLOWNS, DANCING BEARS, AND ATTORNEYS

Our Legal Circus -- Clowns, Dancing Bears, And Attorneys 
By FredOnEverything 
Fred Reed 2002 

    I'm trying to understand the American machinery of justice. It's 
hard going. Having been to high school, I think of our courts as being 
like an infallible bird dog that always gets its duck -- a shining light 
to the world, and a reproof to lesser nations, meaning all of them. But 
there are a few potholes in that road. 
    In every trial, the prosecutor tells the jury that the defendant is 
guilty. Equally invariably, the defense attorney insists that he is 
innocent. It follows that these officers of the court have a combined 
average rate of error of fifty percent. This implies that (1) one 
attorney is lying, (2) he is easily misled by criminals and should 
therefore work in another field, or (3) the prisons contain almost nobody 
but the innocent. 
    (The possibility exists of course that one of them is simultaneously 
lying and wrong. The prosecutor might mistakenly believe the accused to 
be innocent yet try to convict him so as to win a forthcoming election. 
The defense attorney might in error believe him to be guilty, on the 
grounds that almost all are, but seek an acquittal to get money to spend 
on drink and riotous living.) 
    There is worse. Both lawyers are paid to lie to the public! Yes. 
Indeed telling the truth inopportunely is a breach of ethics. 
    If a defense attorney honestly said, "The rascal is as guilty as a 
congressman, but I'm defending him because I need a Porsche," the ABA 
would disbar him, suggesting that honesty is unbecoming to an attorney. 
Certainly it is unusual. 
    Neither will a prosecutor say, "There's a chance that he's guilty -- 
anything is possible -- and the evidence is good enough that I can get a 
conviction." 
    Conflict of interest always exists, does it not? When an attorney 
says, "My client is innocent," a reporter should ask, but never does: 
"Now, sir, is it or is it not true that your client is paying you to say 
that he is innocent? A simple yes or no will do. Was this innocence you 
speak of his idea, or yours? Further, sir, do you not always tell us what 
you are given money to tell us? Ah. You concede then that you are bought 
and paid for. In that case, sir, why should we believe you?"  You see!! 
    Why are officers of the court not held to standards of veracity 
expected even of used-car salesmen? If you pay a witness to lie, it is 
called "suborning perjury." Pay a juror, and it is called "jury 
tampering." Pay a lawyer and it is "fee for service." 
    Now consider the jury -- "twelve men, good and true," we are told by 
the texts used in high schools -- honest, upright, foundering under their 
accumulated virtue. These improbable jurors are supposed to weigh the 
facts with clear-eyed exactitude, subject them to the withering torch of 
reason, and distill the truth as if it were moonshine from Tennessee. But 
the truth would make a strong man blanche. In important cases, jurors are 
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sequestered in a hotel at night. This is from fear that, if let loose, 
they couldn't find their way back to the courthouse. 
    These excellencies decide who shall go to the gallows and who, 
deserving to, will not. Facts? I wouldn't allow a fact near a jury 
without police protection. 
    Yet any attorney, until he has lost, will testify, with the profound 
conviction of the financially interested, that toward the jury system he 
has the unshakeable faith of a recently converted atheist and reveres the 
powers of reason of the average man as he loves his mother's memory. 
    The truth isn't in him. He doesn't want reasoning citizens. He wants 
the ignorant and malleable, suggestible possums whose prejudices favor 
his client's side of the fabrication. This is obvious as warts. The 
behavior of attorneys, as distinct from what they say, reveals that they 
regard jurors as they would naked savages whooping on some heathen 
isle -- half-witted, readily swindled, but dangerous and unpredictable. 
    Read any account of a trial written by a lawyer and you will see 
fastidious attention to the hoped-for inclination of each juror -- to 
every useful prejudice, every emotional reflex, every fortuitous bigotry. 
Every emotion will be calculated, every human weakness. Powers of reason 
are never mentioned. 
    Is it a rape case? The prosecutor will strike a Catholic woman of 
middle age, calculating that she might think the crime the victim's fault 
as she was provocatively dressed. A young blue-collar man whose wife 
looks a bit like the victim? Ah, he will imagine his beloved in the grasp 
of the malefactor and convict anybody within sight. Just the thing. 
    What you will never find is a search for jurors of intelligence and 
probity. The verdict might then depend on the evidence, which is the last 
thing a lawyer wants. At least it is the last thing that lawyer wants who 
is in the wrong -- the defense attorney who seeks to put a hardened 
murderer back on the streets to prey upon orphans and young mothers; or 
the prosecutor charged with imprisoning the guiltless. Necessarily one 
lawyer or the other fits this description. 
    And the whole country colludes in preserving this pious fraud. The 
reader may remember the famous case of Orange Juice Simpson, whose 
hobbies were golf and assassination. After the trial, the jurors told the 
press, "I didn't feel that the DNA evidence…." These responses were 
received with utmost solemnity. 
    The assembled press did not ask, "What was the DNA evidence? Can you 
name three differences between DNA and a wheelbarrow? For what is DNA an 
abbreviation?" (Don't Know Anything.) 
   We are told that the jury finds the truth. No doubt it does sometimes, 
as a drunk driver finds a telephone pole. 
For Politically Incorrect news you aren't supposed to think about, send 
your friends' email addresses for REAL NEWS from newsman@oasis.net. 
To cancel your free REAL NEWS, click "reply" and type "stop messages". 
Copyright Family Guardian Fellowship Last revision: April 27, 2006 07:45 PM

 This private system is NOT subject to monitoring
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http://www.nonpublication.com/states.html

6-18-2002

Publication Rules of Court for The United States and Federal Circuits

 

The following are notes on the appellate publication laws of the all the states within the US. There are many 
variations on how courts make their decisions available. Some have memorandums, summary orders, or both that 
can be published but usually aren’t, that serve as a replacement for a full written, published opinion. Some states 
don’t have citation laws but an unwritten understanding that unpublished cases are not citable. The dates listed 
after the italicized rule are when the code/rule of court was enacted, which is not always available, and the site 
listed is where the information can be obtained. If you find any of this information to be incorrect please contact 
us! Also, if you would like further information on a particular rule please let us know, we may be able to furnish 
it for you.

Alabama There are no publication laws in Alabama. They publish all of their appellate court opinions with out 
any provisions. (Appellate court’s phone number: 334-242-4599)

Alaska Memorandums and judgements are used to reinstate law and are not published or used as precedent, 
therefore also not citable. Alaska will also publish only part of decision. Standards for opinions: established a 
new rule of law, alters, clarifies or modifies an existing rule, involves a legal issue of continuing public interest, 
criticizes existing law, resolves or comments upon an apparent conflict of authority. March 20, 1981 The Court 
of Appeals of the State of Alaska Order No. 3 Guidelines for Publication of Court of Appeals Decisions 2. 
Standard for Publication of Opinions

In keeping with the provisions of appellate rule 214 unpublished decisions of the court of appeals, whether in the 
form of MEMORANDUM OPINIONS and JUDGMENTS or SUMMARY DISPOSITIONS, shall be considered by 
the court to have no precedential value. The Court of Appeals of the State of Alaska Order No. 3 Guidelines for 
Publication of Court of Appeals Decisions 7. Precedential value of Unpublished Decisions (Court of Appeals: 
907-264-0757)

Arizona Dispositions of matters before the court requiring a written decision shall be by written opinion when a 
majority of the judges acting determine that it meets the standards set for publication. Memorandums and 
portions of a decision can also be considered for publication if they meet the standards set for opinions. Standards 
for opinions: alter, establish, criticize, or call attention to a rule of law that has been generally overlooked, serves 
as public interest, or the dissenting opinion wants publication. 1964 Rule 111. Publication of Opinions of the 
Supreme Court and Court of Appeals
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Memorandum decisions shall not be regarded as precedent nor cited in any court except for the purpose of 
establishing defense of res judicata, collateral estoppel, or the law of the case or informing the appellate court of 
other memorandum decisions so that the court can decide whether to issue an unpublished opinion, grant a 
motion for reconsideration, or grant a petition for review. September 1,1973 Rule 111 Publication of Opinions of 
the Supreme Court and Court of Appeals (www.courts.state.ar.us)

Arkansas Opinions of the court of Appeals which resolve novel or unusual questions will be released for 
publication when the opinions are announced and filed with the clerk. The Court of Appeals may consider the 
question of whether to publish an opinion at its decision-making conference and at that time, if appropriate, 
make a tentative decision not to publish. Concurring and dissenting opinions will be published only if the 
majority opinion is published. 1981 Rule 5-2c Opinions

Opinions of the court of appeals not designated for publication shall not be published in the arkansas reports 
and shall not be cited, quoted or referred to by any court or in any argument, brief, or other materials presented 
to any court (except in continuing or related litigation upon an issue such as res judicata, collateral estoppel, or 
law of the case). 1981 Rule 5-2d. Opinions (Court of Appeals: 501-682-2147)

California No opinion of a Court of Appeal or an appellate department may be published in the Official Reports 
unless the opinion: establishes a new rule of law, applies an existing rule to a set of facts significantly different 
from those stated in published opinions, or modifies, or criticizes with reasons given, an existing rule; resolves or 
creates an apparent conflict in the law; involves a legal issue of continuing public interest; or makes a 
significant contribution to legal literature by reviewing either the development of common law rule or the 
legislature or judicial history of a provision of a constitution, statute, or other written law. January 1, 1964 
Division 3 Rules for Publication of Appellate Opinions Rule 976 Publication of Appellate Opinions b. Standards 
for Publication of Opinions of Other Courts

An opinion that is not ordered published shall not be cited or relied on by a court or a party in any other action 
or proceeding except as provided: when the opinion is relevant under the doctrines of law of the case, res 
judicata, or collateral estoppel; or when the opinion is relevant to a criminal or disciplinary action or 
proceeding because it states reasons for a decision affecting the same defendant or respondent in another such 
action or proceeding. January 1, 1974 Division 3 Rules for Publication of Appellate Opinions Rule 977 Citation 
of Unpublished Opinions Prohibited; Exceptions (www.nonpublication.com)

Colorado No opinion of the Court of Appeals shall be selected for publication unless it satisfies one of the 
following standards: lays down a new rule of law, alters, modifies existing rule, applies established rule to a 
novel fact situation, involves public interest, directs attention to shortcomings of existing law or statutes, or 
resolves conflict of authority. 1975 Rule 14-4-113 Publication of decisions

There is no law that states that unpublished cases are not citable. However, they are used for informational 
purposes, e.g., referencing an earlier appeal of the same matter etc. (Court of Appeals: 303-861-1111 x139)
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Connecticut Connecticut does not practice any form of nonpublication on the appellate level. (Court of Appeals: 
860-442-7561)

Delaware Delaware publishes all of their opinions but uses orders which are not published. There are no rules 
governing the justices’ discretion of when to write an opinion or an order. All decisions finally determining or 
terminating a case shall be made by written opinion, or by order, as determined by the Court. 1980 Supreme 
Court Rule 17. Opinions and orders (a) Final Decisions

Delaware’s internal operating procedure states that Supreme Court Rule 17a (above), has been amended to 
permit orders of the Delaware Supreme Court to be cited as precedent. However, there is nothing in the rule that 
mentions or suggests such a possibility. In the comment section underneath the rule this is written: The purpose 
of this [1984] rule change is to make clear that orders of this Court may be cited as precedent in unrelated cases 
in this Court and in any other Delaware Court, which was the intent of the amendment of Rule 17(a). The internal 
operating procedure states: [E]ven though both published opinions and case dispositive judgment orders have 
precedential value, the Court avoids citing to its orders as authority. Supreme Court Internal Operating 
Procedures 10P X Opinions (8) Citation to orders. (Court of Appeals staff attorney: 302-577-8794)

Florida Florida publishes all of their opinions and has no publication rules. (Courts public information officer: 
850-414-7641)

Georgia All opinions shall be reported except otherwise designated by this court. If any member of a division of 
the Court desires that an opinion not be placed in the published volume of the Georgia Appeals Report, he shall 
so indicate when voting on the merits of the case. If the decision not to report the opinion is unanimous within the 
division, it shall not be officially reported. If any member dissents to the nonreporting of the opinion, this issue 
shall be circulated to the entire Court if the dissenting judge requests, in which event a majority vote shall 
control whether said opinion is officially reported. There are no laws addressing the standards publication. Rule 
37 Reporting of opinions.

No unreported opinion shall be cited as a physical or binding precedent of the Court. 1975 Rule 37. Reporting of 
opinions (www.doas.state.ga.us.courts/appeals)

Hawaii Memorandum opinions shall not be published. Dispositional orders shall not be published except upon 
the order of the court. There are no written standards which the justices must follow when deciding to publish or 
not publish an opinion. Hawai`i Rules of Appellate Procedure Rule 35 Dispositions b. Publication

A memorandum opinion or unpublished dispositional order shall not be cited in any other action or proceeding 
except when the opinion or unpublished dispositional order establishes the law of the pending case, res judicata 
or collateral estoppel, or in a criminal action or proceeding involving the same respondent. Hawai`i Rules of 
Appellate Procedure Rule 35. Dispositions c. Citation (hawaii.gov/jud)
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Idaho Idaho has no rules of court that govern their nonpublication practices. It is under discretion of the court 
which cases will be published. The unpublished cases are not citable and depublication is practiced. (Idaho Court 
of Appeals: 208-334-2246)

Illinois Only opinions of the court will be published. A case may be disposed of by an opinion only when a 
majority of the panel deciding the case determines that at least one of the following criteria is satisfied, subject to 
the limitations contained in the accompanying administrative order: (1) the decision establishes a new rule of 
law or modifies, explains or criticizes an existing rule of law; or (2) the decision resolves; creates, or avoids an 
apparent conflict of authority within the Appellate Court. Illinois also uses written and summary orders that can 
contain a citation of controlling precedent. January 31, 1972 Rule 23 Disposition of Cases in the Appellate Court

An unpublished order of the court is not precedent and may not be cited by any party except to support 
contentions of double jeopardy, res judicata, collateral estoppel or law of the case. January 31, 1972 Rule 23 
Disposition of Cases in the Appellate Court (State Law Library: 815-434-5050)

Indiana Disposition by written opinion shall be made if such disposition: (a) establishes, alters, modifies or 
clarifies a rule of law, or (b) criticizes existing law, or (c) involves a legal or factual issue of unique interest or 
substantial public importance. All other dispositions are written by memorandum decisions that are generally not 
published unless a dissenting opinion determines a standard for written opinion is satisfied. January 1, 1972 
Appellate Rule 15 Opinions, memorandums, decisions, powers and conduct of court on appeal; miscellaneous 
provisions (A) Publication and Precedential Value of Dispositions by Court of Appeals

Unless specifically designated "For Publication". Memorandum decisions shall not be published nor shall they 
be regarded as precedent nor cited before any court except for the purpose of establishing the defense of res 
judicata, collateral estoppel or the law of the case. January 1, 1972 Appellate Rule 15 Opinions, memorandums, 
decisions, powers and conduct of court on appeal; miscellaneous provisions (A) Publication and Precedential 
Value of Dispositions by Court of Appeals (Clerk of Courts: 317-232-1930)

Iowa An opinion of the court of appeals may be published only when at least one of the following criteria is 
satisfied: (1) the case resolves an important legal issue; (2) the case concerns a factual situation of broad public 
interest, or (3) the case involves legal issues which have not been previously decided by the Iowa supreme court. 
September 19, 1979 Supreme Court Rule 10. Publication of Court of Appeals Opinions (b) Criteria for 
Publication

An unpublished opinion of the court of appeals may not be cited by a court or by a party in any other action or 
proceeding except when the opinion establishes the law of the case, res judicata or collateral estoppel, or in a 
criminal action or proceeding involving the same defendant or a disciplinary action or proceeding involving the 
same respondent. September 19, 1979 Supreme Court Rule 10. (f) Citation of Opinions (Court of Appeals: 515-
243-3179)
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Kansas Opinions are in memorandum form unless it meets on the following criteria for a written opinion: (a) 
establishes a new rule of law or alters of modifies an existing rule; (b) involves a legal issue of continuing public 
interest; (c) criticizes or explains existing law; (d) applies an established rule of law to a factual situation 
significantly different from that in published opinions of the courts of this state; (e) resolves an apparent conflict 
of authority; or (f) constitutes a significant and non-duplicative contribution to legal literature: (1) by an 
historical review of law; or (2) by describing legislative history. 1980 Supreme Court Rule 7.04 Opinions of the 
Appellate Courts

Since unpublished opinions are deemed to be without value as precedent and are not uniformly available to all 
parties, opinions so marked shall not be cited as precedent by any court or in any brief or other material 
presented to any court, except to support a claim of res judicata, collateral estoppel, or law of the case. 1980 
Supreme Court Rule 7.04 Opinions of the Appellate Courts (Reporter of Decisions: 785-296-2602)

Kentucky Kentucky does not have a rule of court that describes their publication standards. They follow the 
ABA guidelines that were established in 1976 that requires that an opinion must establish a new principle, apply 
an established principle to a novel fact situation, criticizes existing law, or is of significant public interest in order 
to be considered for publication. January 1, 1978

Opinions that are not to be published shall not be cited or used as authority in any other case in any court of this 
state. January 1, 1978 Rules of Civil Procedure 76.28 Opinions 4 Publication c. (Court of Appeals: 502-573-
7920)

Louisiana An opinion of a Court of Appeal shall not be designated for publication unless a majority of the panel 
decides it should be published under the following standards: (a) the opinion establishes a new rule of law or 
alters or modifies an existing rule; (b) the opinion involves a legal issue of continuing public interest; (c) the 
opinion criticizes existing law; (d) the opinion resolves an apparent conflict of authority; or (e) the opinion will 
serve as a useful reference, such as one reviewing case law or legislative history. Uniform Rules-Courts of 
Appeal 2-16.2 Standards for Publication

Opinions marked "Not Designated for Publication" shall not be cited, quoted, or referred to by any counsel, or in 
any argument, brief, or other materials presented to any court, except in continuing or related litigation. 
Opinions marked "Not Designated for Publication" shall be filed in the clerk’s office as public records. Uniform 
Rules – Courts of Appeal 2-16.3 Unpublished Opinions; Designation; Citation (Court of Appeals: 504-361-6396)

Maine Maine does not have a rule of court that addresses standards for opinions or publication. Signed opinions 
and per curiams are publised while memorandum decisions and summary orders are not.

Memorandum decisions and summary orders shall not be published in the Atlantic Reporter and shall not be 
cited as precedent for any matter addressed therein. Supreme Judicial Court Order 6. (Court Clerk: 207-822-
4146 and www.courts.state.me.us/citation)
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Maryland Maryland publishes all opinions, except attorney grievances with no rules of court explaining 
procedures. (State Law Library: 410-260-1430)

Massachusetts. Massachusettes has no rules of court that monitor their nonpublication practices. They only 
publish a portion of their opinions and summary dispositions.

There is no rule that indicates that unpublished cases can not be cited. However there are footnotes in various 
cases that state that published opinions are not citable. (Court of Appeals: 617-557-1020)

Michigan A court opinion must be published if it: (1) establishes a new rule of law; (2) construes a provision of 
a constitution, statute, ordinance, or court rule; (3) alters or modifies an existing rule of law or extends it to a 
new factual context; (4) reaffirms a principle of law not applied in a recently reported decision; (5) involves a 
legal issue of continuing public interest; (6) criticizes existing law; or (7) creates or resolves an apparent conflict 
of authority, whether or not the earlier opinion was reported. Appellate Rule 7.215 Opinions, Orders, Judgments, 
and Final Process From Court of Appeals (B) Standards for Publication

An unpublished opinion [is not precedentially binding] under the rule of stare decisis. [A party who cites an 
unpublished opinion must provide a copy of the opinion to the court and to opposing parties with the brief or 
other paper in which the citation appears. A published opinion of the Court of Appeals has precedential effect 
under the rule of stare decisis. Appellate Rule 7.215 Opinions, Orders, Judgments, and Final Process From Court 
of Appeals (C) Precedent of Opinions (Court Clerk: 517-373-0120)

Minnesota The decision of the court need not include a written opinion. A statement of the decision without a 
written opinion must not be officially published and must not be cited as precedent, except as law of the case, res 
judicata, or collateral estoppel. The court of appeals may publish only those decisions that: (1) establish a new 
rule of law; (2) overrule a previous court of appeals’ decision not reviewed by the supreme court; (3) provide 
important procedural guidelines in interpreting statutes or administrative rules; (4) involve a significant legal 
issue; or (5) would significantly aid in the administration of justice. Court of Appeals 480A.08 Decision of the 
Court Subd. 3. Decisions

Unpublished opinions of the court of appeals are not precedential. Unpublished opinions must not be cited unless 
the party citing the unpublished opinion provides a full and correct copy to all other counsel at least 48 hours 
before its use in any pretrial conference, hearing, or trial. Court of Appeals 480A.08 Decision of the Court Subd. 
3. Decisions (Court of Appeals: 651-297-8779)

Mississippi The Court of Appeals may write opinions on all cases heard by that court and shall publish all such 
written cases. In cases where the judgment of the trial court is affirmed, an opinion will be written in all cases 
where the Court of Appeals assesses damages for a frivolous appeal and in other cases if a majority of the judges 
deciding the case determine that a written opinion will add to the value of the jurisprudence of this state or be 
useful to the parties or to the trial court. Appellate Procedure Rule 35-B Written Opinions and Entry of 
Judgment in the Court of Appeals (a) Written Opinions in the Court of Appeals
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Opinions in cases decided prior to the effective date of this rule which have not been designated for publication 
shall not be cited, quoted, or referred to by any court or argument, brief or other materials presented to any 
court except in continuing or related litigation upon an issue such as res judicata, collateral estoppel or law of 
the case. Appellate Procedure Rule 35-B Written Opinions and Entry of Judgment in the Court of Appeals © 
Citation of unpublished opinions (Court of Appeals: 601-354-7410)

Missouri Missouri publishes all of their opinions but does not publish summary orders or memorandums. The 
court rules describing criteria for opinions are not yet available. (Court Clerk: 573-751-0178)

Montana

Nebraska The Court of Appeals will prepare a written opinion in cases where the court believes explanation of 
its decision is required or that the case is of value as a precedent. Supreme Court and Court of Appeals Rules 
Rule 2. Court of Appeals E. Opinions (1) Release of Written Opinions. The panel of the Court of Appeals 
deciding a case may designate its opinion as "For Permanent Publication" only when one or more of the criteria 
set out in Neb. Rev. Stat. 24-1104(2) is satisfied. Supreme Court/Court of Appeals Rules Rule 2. Court of 
Appeals E. Opinions (6) In determining whether to publish a memorandum opinion, the Court of Appeals may 
take into consideration one or more of the following factors: (a) Whether the decision enunciates a new rule of 
law; (b) Whether the decision applies an established rule of law to a factual situation significantly different from 
that in published opinions; (c) Whether the decision resolves or identifies a conflict between prior Court of 
Appeals decisions; (d) Whether the decision will contribute to legal literature by collecting case law or reciting 
legislative history; and (e) Whether the decision involves a case of substantial and continuing public interest. 
Appellate Court Rule 24-1104 Decisions; form; when published

Opinions of the Court of Appeals which the deciding panel has designated as "For Permanent Publication" may 
be cited in all courts and tribunals in the State of Nebraska. Other opinions and memorandum opinions of the 
Court of Appeals may be cited only when such case is related, by identity between the parties or the causes of 
action, to the case then before the court. Supreme Court/Court of Appeals Rules Rule 2. Court of Appeals E. 
Opinions (4) (Court Clerk: 402-471-3731)

Nevada There are no rules or standards that the justices must abide by when deciding to write or publish an 
opinion. Generally all opinions are published while orders are not.

An unpublished opinion or order of the Nevada Supreme Court shall not be regarded as precedent and shall not 
be cited as legal authority except when the opinion or order is (1) relevant under the doctrines of law of the case, 
res judicata or collateral estoppel; or (2) relevant to a criminal or disciplinary proceeding because it affects the 
same defendant or respondent in another such proceeding. 2/15/79 Nevada Supreme Court Rules Rule 123. 
Citation to unpublished opinions and orders (Supreme Court: 775-684-1600)
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New Hampshire Publishes all opinions and memorandums. The reporter shall, within 120 days after a decision 
is announced, publish a report of each case, including the opinion furnished by the court. Court Rule, The State 
Reporter and Reports 505:7 Publication (Supreme Court: 603-271-2646)

New Jersey An opinion in appropriate form, excluding letter opinions and transcripts of oral opinions, shall be 
published where the decision (1) involves a substantial question under the United States or New Jersey 
Constitution, or (2) determines a new and important question of law, or (3) changes, reverses, seriously 
questions or criticizes the soundness of an established principle of law, or (4) determines a substantial question 
on which the only case law in the State antedates September 15, 1948, or (5) is based upon a matter of practice 
and procedure not theretofore authoritatively determined, or (6) is of continuing public interest and importance, 
or (7) resolves an apparent conflict of authority, or (8) although not otherwise meriting publication, constitutes a 
significant and nonduplicative contribution to legal literature by providing an historical review of the law, or 
describing legislative history, or containing a collection of cases that should be of substantial aid to the bench 
and bar. September 6, 1977 Rules of General Application Rule 1:36-2 Publication (d) guidelines for publication

No unpublished opinion shall constitute precedent or be binding upon any court. Except for appellate opinions 
not approved for publication that have been reported in an authorized administrative law reporter, and except to 
the extent required by res judicata, collateral estoppel, the single controversy doctrine or any other similar 
principle of law, no unpublished opinion shall be cited by any court. No unpublished opinion shall be cited to any 
court by counsel unless all other parties are served with a copy of the opinion and of all other relevant 
unpublished opinions known to counsel including those adverse to the position of the client. September 14, 1981 
Rules of General Application Rule 1:36-3 Unpublished Opinions (Supreme Court Clerk: 609-984-7791)

New Mexico It is unnecessary for the appellate court to write formal opinions in every case. Disposition by 
order, decision or memorandum opinion does not mean that the case is considered unimportant. It does mean 
that no new points of law. Making the decision of value as a precedent, are involved. When an appellate court 
determines that one or more of the following circumstances exists and is dispositive of the case, it may dispose of 
the case by order, decision or memorandum opinion: (1) The issues presented have been previously decided by 
the supreme court or court of appeals; (2) The presence of absence of substantial evidence disposes of the issue; 
(3) The issues are answered by statute or rules of court; (4) The asserted error is not prejudicial to the 
complaining party; (5) The issues presented are manifestly without merit. Rules of Appellate Procedure 12-405 
Opinions A. Necessity & B. Disposition by order, decision or memorandum opinion

All formal opinions shall be published in the New Mexico Reports. An order, decision or memorandum opinion, 
because it is unreported and not uniformly available to all parties, shall not be published nor shall it be cited as 
precedent in any court. Rules of Appellate Procedure 12-405 Opinions C. Publication of Opinions (Court Clerk: 
505-827-4860)

New York

North Carolina In order to minimize the cost of publication and of providing storage space for the published 
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reports, the Court of Appeals is not required to publish an opinion on every decided case. If the panel which 
hears the case determines that the appeal involves no new legal principles and that an opinion, if published, 
would have no value as a precedent, it may direct that no opinion be published. Rules of Appellate Procedure 
Rule 30. Oral Argument (e) Decision of Appeal Without Publication of an Opinion (1)

A decision without a published opinion is authority only in the case in which such decision is rendered and 
should not be cited in any other case in any court for any purpose, nor should any court consider any such 
decision for any purpose except in the case in which such decision is rendered. Rules of Appellate Procedure 
Rule 30. Oral Argument (e) Decision of appeal without publication of an opinion (3) (Court of Appeals: 919-733-
3561)

North Dakota North Dakota writes an opinion for all cases, all of which are published. (Court Clerk: 701-328-
2221)

Ohio An opinion of a Court of Appeals may be selected for official reporting if it is determined by the Supreme 
Court Reporter that the case contributes significantly to the body of Ohio case law, and that the Court of Appeals 
which heard the case certifies that the opinion meets one of more of the following standards for reporting: (1) It 
establishes a new rule of law, which term as used in this rule includes common law, statutory law, procedural 
rules and administrative rules; (2) It alters, or modifies, or overrules an existing rule of law; (3) It explains, 
criticizes, or reviews the history of an existing rule of law; (5) It creates or resolves a conflict of authority, or it 
reverses, overrules, or otherwise addresses a published opinion of a lower court or administrative agency; (6) It 
concerns or discusses one or more factual or legal issues of significant public interest; (7) It concerns a 
significant legal issue and is accompanied by a concurring or dissenting opinion; (8) It concerns a significant 
legal issue upon the remand of a case from the United States Supreme Court or the Supreme Court of Ohio. 
Rules for the Reporting of Opinions Rep R 2 Courts of the appeals opinions E.

Unofficially published opinions and unpublished opinions of the Courts of Appeals may be cited by any court or 
person subject to the following restrictions, limitations, and exceptions: (1) An unofficially published or 
unpublished opinion shall not be considered controlling authority in the judicial district in which it was decided 
except between the parties thereto when relevant under the doctrines of the law of the case, res judicata, or 
collateral estoppel or in a criminal proceeding involving the same defendant; (2) In all other situations, each 
unofficially published opinion or unpublished opinion shall be considered persuasive authority on a court, 
including the deciding court, in the judicial district in which the opinion was rendered. Opinions reported in the 
Ohio Official Reports, however, shall be considered controlling authority for all purposes in the judicial district 
in which they were rendered unless and until each such opinion is reversed or modified by a court of competent 
jurisdiction. Rules for the Reporting of Opinions Rep R 2 Courts of the appeals opinions (G) (Supreme Court 
Clerk: 740-643-2211)

Oklahoma An opinion shall be prepared in memorandum form unless it: (1) Establishes a new rule of law or 
alters or modifies an existing rule; (2) Involves a legal issue of continuing public interest; (3) Criticizes or 
explains existing law; (4) Applies an established rule of law to a factual situation significantly different from that 
unpublished opinions of the courts of this state; (5) Resolves an apparent conflict of authority; or (6) Constitutes 
a significant and non-duplicative contribution to legal literature: (a) by an historical review of law; or (b) by 
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describing legislative history. Supreme Court Rule Part VII. Manner and Form of Opinions in the Appellate 
Courts Rule 1.200 Opinions of the Supreme Court and the Court of Civil Appeals (a) Memorandum Opinions

The Court of Appeals shall effect disposition of cases assigned to it by a written opinion prepared in such form as 
the Supreme Court prescribes. No opinion of the Court of Appeals shall be binding or cited as precedent unless it 
shall have been approved by the majority of the Justices of the Supreme Court for publication in the official 
reporter. The Supreme Court shall direct which opinion or decision, if any, of the Court of Appeals shall be 
published in the unofficial reporter. Opinions of the Court of Appeals which apply settled precedent and do not 
settle new questions of law shall not be released for publication in the official reporter. 4/15/70 Court of Appeals 
Rule 30.5 Opinions – Publications (Court Clerk: 405-521-2163)

Oregon Oregon publishes all of their decisions no matter what form they may be written in. The Supreme Court 
or the Court of Appeals may decide cases before it by means of memorandum decisions and shall prepare full 
opinions only in such cases as it deems proper. Procedure in Civil Proceedings 19.435 Memorandum decisions A 
case will not be decided without an opinion unless all of the judges in majority (or, in decisions from the bench, 
all judges hearing the case) agree on the result and that an opinion will have no precedential value. The court 
decides cases by opinion in which the author is designated only when there is reason to do so. Generally, reasons 
exist when: 1. An opinion would have precedential value, because the decision involves a hitherto unstated or 
undecided issue of law; or 2. An opinion would have precedential value, because the decision requires an 
application of established principles of law to new, novel or exceptionally illustrative facts; or 3. A reversal or 
modification requires more than a summary statement of the reasons; or 4. Issues of unusual public concern are 
presented. Internal Practices of the Court of Appeals of Oregon Form of Decisions; decisions without opinion 
and opinions in which the author is designated

All decisions are citable no matter what form they are published in. (State Staff Attorney: 503-986-5680)

Pennsylvania All cases have written, published opinions. (Court Clerk: 215-560-6370)

Rhode Island

South Carolina The are no set criteria for when a published opinion is written versus a memorandum opinion 
which are not published. The determination is left up to the justices with no guidelines in the rules of court.

The following rule indicates that unpublished opinions are not citable, without clearly stating so. The appellate 
court shall make its decisions in writing by published opinions or memorandum opinions, with any concurring or 
dissenting opinions attached. Published opinions shall appear in the Official Reports of the Supreme Court and 
the Court of Appeals; memorandum opinions shall not be published in the official reports and shall be of no 
precedential value. Supreme Court Rule 220 Opinions (a) opinions (Supreme Court Clerk: 803-734-1080)

http://famguardian.org/Subjects/LawAndGovt/LegalEthics/Nonpublication/Arguments/PublicationRules.htm (10 of 20) [1/8/2007 8:06:13 AM]



Publication Rules of Court for The United States and Federal Circuits

South Dakota Publishes all opinions. After all briefs have been filed in any appeal, the Supreme Court by 
unanimous action may, sua sponte, enter an order or memorandum opinion affirming the judgment or order of 
the trial court for the reason that it is manifest on the face of the briefs and the record that the appeal is without 
merit because: (1) the issues are clearly controlled by settled South Dakota law or federal law binding upon the 
states; (2) the issues are factual and there clearly is sufficient evidence to support the jury verdict or findings of 
fact below; or (3) the issues are ones of judicial discretion and there clearly was not an abuse of discretion. 
Rules of Appellate Procedure 15-26A-87.1 Disposition on briefs and record – Grounds – Citation of decisions 
restricted. (A).

A list indicating the disposition of all decisions rendered by the Supreme Court under this section shall be 
published quarterly in the Northwestern Reporter. Such decisions shall not be cited or relied upon as authority in 
any litigation in any court in South Dakota except when the decision establishes the law of the case, res judicata 
or collateral estoppel, or in a criminal action or proceeding involving the same defendant or a disciplinary 
action or proceeding involving the same person. Rules of Appellate Procedure 15-26A-87.2 (Court Clerk: 605-
224-7554)

Tennessee An opinion of the Court from which no application for permission to appeal to the Tennessee 
Supreme Court has been filed shall be published only if, in the determination of the members of the Court, it 
meets one or more of the following criteria: (1) The opinions establishes a new rule of law or alters or modifies 
an existing rule to a set of facts significantly different from those stated in other published opinions; (2) The 
opinion involves a legal issue of continuing public interest; (3) The opinion criticizes, with reasons given, an 
existing rule of law; (4) The opinion resolves an apparent conflict of authority; (5) The opinion updates, clarifies 
or distinguishes a principle of law; or (6) The opinion makes a significant contribution to legal literature by 
reviewing either the development of a common law rule or the legislative or judicial history of a provision of a 
constitution, statute, or other written law. Rules of the Court of Appeals Rule 11 Publication of Opinions Where 
No Application for Permission to Appeal to the Tennessee Supreme Court is Filed (b)

No opinion of any court that has not been published shall be cited in papers filed in the Court of Appeals unless a 
copy thereof has been furnished to the Court and to adversary counsel. Rules of the Court of Appeals Rule 12. 
Citation of Unpublished Opinions (a) (Court of Appeals Court Clerk: 615-741-2681)

Texas An opinion should be published only if it does any of the following: (a) establishes a new rule of law, 
alters or modifies an existing rule, or applies an existing rule to a novel fact situation likely to recur in future 
cases; (b) involves a legal issue of continuing public interest; (c) criticizes existing law; or (d) resolves an 
apparent conflict of authority. Rule of Appellate Procedure 47.4 Standards for Pubication

Opinions not designated for publication by the court of appeals have no precedential value and must not be cited 
as authority by counsel or by a court. September 1, 1997 Rule of Appellate Procedure 47.7 Unpublished 
Opinions (www.courts.tx.us and Court Clerk: 512-463-1312)

Utah The following are matters which the court may consider for expedited decision without opinion: (1) appeals 
involving uncomplicated factual issues based primarily on documents; (2) summary judgements; (3) dismissals for failure 
to state a claim; (4) dismissals for lack of personal or subject matter jurisdiction; and (5) judgements or orders based on 
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uncomplicated issues of law. The court will not grant a motion for an appeal in cases raising substantial constitutional 
issues, issues of significant public interest, issues of law of first impression, or complicated issues of fact or law. Rules of 
Appellate Procedure 31. Expedited appeals decided after oral argument without written opinion. (b) and (d)

Utah does not have a clear rule explaining their no citation practices. Any opinion that is not published is considered not 
citable. Appeals decided under this rule will not stand as precedent, but, in other respects, will have the same force and 
effect as other decisions of the court. Rules of Appellate Procedure 31. Expedited appeals decided after oral argument 
without written opinion. (f) (Court Clerk: 801-578-3907)

Vermont Vermont does not publish all of their opinions and has no rules of court describing their process. The general 
standard that is "understood" amongst the three justice panel is that a published opinion must create new law.

The cases that are not published are not citable and no rule of court exists establishing this practice. (Court Clerk: 802-828-
3278)

Virginia

Washington Washington has no rules of court that describes the discretion that the judges use when deciding to order an 
opinion not to be published in the official reports.

A party may not cite as an authority an unpublished opinion of the Court of Appeals. Unpublished opinions of the Court of 
Appeals are those opinions not published in the Washington Appellate Reports. July 2, 1976 Appellate Procedure Rule 
10.4 Preparation and Filing of Brief by Party (h) Unpublished Opinions (Reporter of Decisions: 360-357-2087)

West Virginia Publishes all opinions and has no rules that establishes criteria for opinions or orders. (Court Clerk: 304-
558-0145)

Wisconsin Criteria for publication. (a) While neither controlling nor fully measuring the court’s discretion, criteria for 
publication in the official reports of an opinion of the court include whether the opinion: 1. Enunciates a new rule of law 
or modifies, clarifies or criticizes an existing rule; 2. Applies an established rule of law to a factual situation significantly 
different from that in published opinions; 3. Resolves or identifies a conflict between prior decisions; 4. Contributes to the 
legal literature by collecting case law or reciting legislative history; or 5. Decides a case of substantial and continuing 
public interest. (b) An opinion should not be published when: 1. The issues involve no more than the application of well 
settled rules of law to a recurring fact situation; 2. The issue asserted is whether the evidence is sufficient to support the 
judgment and the briefs show the evidence is sufficient; 3. The issues are decided on the basis of controlling precedent and 
no reason appears for questioning or qualifying the precedent; 4. The decision is by one court of appeals judge under 
752.31(2) and (3); 5. It is a per curiam opinion on issues other than appellate jurisdiction or procedure; 6. It has no 
significant value as precedent. Appellate Procedure 809.23. Publication of opinions (1) Criteria for publication

An unpublished opinion is of no precedential value and for this reason may not be cited in any court of this state as 
precedent or authority, except to support a claim of res judicata, collateral estoppel, or law of the case. Appellate 
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Procedure 809.23. Publication of opinions (3) Unpublished opinions not cited

(Court Clerk: 608-266-1880)

Wyoming Wyoming writes an opinion for all cases and publishes all opinions. (Court Clerk: 307-777-7316)

Publication Rules of Court for the Court of Appeals Federal Circuits

First Circuit The volume of filings is such that the court cannot dispose of each case by opinion. Rather it makes a choice, 
reasonably accommodated to the particular case, whether to use an order, memorandum and order, or opinion. An 
opinion is used when the decision calls for more than summary explanation. However, in the interests of expedition in the 
particular case, and of saving time and effort in research on the part of future litigants, some opinions are rendered in 
unpublished form; that is, the opinions are directed to the parties but are not otherwise published, and may not be cited in 
unrelated cases. As indicated in Local Rule 36.2, the court’s policy, when opinions are used, is to prefer that they be 
published; but in limited situations, described in Local Rule 36.2, where opinions are likely not to break new legal ground 
or contribute otherwise to legal ground or contribute otherwise to legal development, they are issued in unpublished form. 
Court of Appeals – First Circuit Rule 36.1 Opinions

Second Circuit The demands of an expanding case load require the court to be ever conscious of the need to utilize 
judicial time effectively. Accordingly, in those cases in which decision is unanimous and each judge of the panel believes 
that no jurisprudential purpose would be served by a written opinion, disposition will be made in open court or by 
summary order.

Where a decision is rendered from the bench, the court may deliver a brief oral statement, the record of which is available 
to counsel upon request and payment of transcription charges. Where disposition is by summary order, the court may 
append a brief written statement to that order. Since these statements do not constitute formal opinions of the court and 
are unreported or not uniformly available to all parties, they shall not be cited or otherwise used in unrelated cases before 
this or any other court. Court of Appeals – Second Circuit Rule 0.23 Dispositions in Open Court or by Summary Order

Third Circuit There are three forms of opinions: for –publication; not-for-publication; and memorandum opinions. A 
majority of the panel determines whether the opinion is for publication or not-for-publication, unless a majority of the 
active judges of the court decides otherwise. IOP 5.1 Forms of Opinons

An opinion, whether signed or per curiam, is published when it has precedential or institutional value. IOP 5.2 For-
publication Opinions

An opinion which appears to have value only to the trial court or the parties is ordinarily not published. These may 
include, at the option of the majority of the panel, divided panel opinions affirming the judgment of the trial court, 
granting or denying a petition for review or enforcement of the order of an administrative agency, divided or unanimous 
opinions reversing or vacating the judgment of the trial court, and per curiam, opinions. A per curiam opinion may be 
utilized for affirming, reversing, vacating, modifying, setting aside, or remanding the judgment, decree, or order appealed 
from; for dismissing an appeal; for granting or denying a petition for review; and for granting or refusing enforcement of 
the order of an administrative agency. A not-for-publication opinion shall so state on the face of the opinion. IOP 5.3 Not-
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for-publication Opinions

When the panel unanimously determines to affirm the judgment, order, or decision of the court under review, to dismiss an 
appeal, or to enforce or deny review of the order or decision of an administrative agency, and determines that a written 
opinion will have no precedential or institutional value, the author may choose to write a memorandum opinion briefly 
setting forth the reasons supporting the court’s decision as an alternative to preparation of a judgment order. In that 
circumstance, the authorizing judge will also prepare the judgment. Memorandum opinions are not used when the 
disposition of the court is to reverse or remand to the trial court or to grant review or deny enforcement of an order of an 
administrative agency or to remand to such an agency. IOP 5.4 Memorandum Opinions

Court or Appeals – Third Circuit Chapter 5. Opinions

Because the court historically has not regarded unpublished opinions as precedents that bind the court, the court by 
tradition does not cite to its unpublished opinions as authority. IOP 5.8 Citations.

Fourth Circuit Opinions delivered by the Court will be published only if the opinion satisfies one or more of the 
standards for publication:

i. It establishes, alters, modifies, clarifies, or explains a rule of law within this Circuit; or

ii.  It involves a legal issue of continuing public interest; or 
iii.  It criticizes existing law; or 
iv.  It contains a historical review of a legal rule that is not duplicative; or 
v.  It resolves a conflict between panels of this Court, or creates a conflict with a decision in another circuit.

The Court will publish opinions only in cases that have been fully briefed and presented at oral argument. Opinions in 
such cases will be published if the authority or majority of the joining judges believes the opinion satisfies one or more of 
the standards for publication, and all members of the Court have acknowledged in writing their receipt of the proposed 
opinion. A judge may file a published opinion without obtaining all acknowledgments only if the opinion has been in 
circulation for ten days. Rule 36(a). Publication of Decisions

Unpublished opinions give counsel, the parties, and the lower court or agency a statement of the reasons for the decision. 
They may not recite all of the facts or background of the case and may simply adopt the reasoning of the lower court. They 
are sent only to the trial court or agency in which the case, and to litigants in the case not represented by counsel. Any 
individual or institution may receive copies of all published and certain unpublished opinions of the Court by paying an 
annual subscription fee for this service. In addition, copies of such opinions are sent to all circuit judges, district judges, 
bankruptcy judges, magistrate judges, clerks of district court, United States Attorneys, and Federal Public Defenders upon 
request. All opinions are available an ABBS, the Appellate Bulletin Board System, for a minimum of six months after 
issuance. The Federal Reporter periodically lists the result in all cases involving unpublished opinions. Copies of any 
unpublished opinion are retained in the file of the case of the Clerk’s Office and a copy may be obtained from the Clerk’s 
Office for $2.00.

Counsel may move for publication of an unpublished opinion, citing reasons. If such motion is granted, the unpublished 
opinion will be published without change in result. Rule 36(b) Unpublished Dispositions

In the absence of unusual circumstances, this Court will not cite an unpublished disposition in any of its published 
opinions or unpublished dispositions. Citation of this Court’s unpublished dispositions in briefs and oral arguments in this 
Court and in the district courts within this Circuit is disfavored, except for the purpose of establishing res judicata, 
estoppel, or the law of the case.
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If counsel believes, nevertheless, that an unpublished disposition of any court has precedential value in relation to a 
material issue in a case and that there is no published opinon that would serve as well, such disposition may be cited if 
counsel serves a copy thereof on all other parties in the case and on the Court. Such service may be accomplished by 
including a copy of the disposition in an attachment or addendum to the brief’s pursuant to the procedures set forth in 
Local Rule 28(b). Rule 36(c) CItation of Unpublished Dispositions

If all judges on a panel of the Court agree following oral argument that an opinion in a case would have no precedential 
value, and that summary disposition is otherwise appropriate, the Court may decide the appeal by summary opinion. A 
summary opinion identifies the decision appealed from, sets forth the Court’s decision and the reason or reasons therefor, 
and resolves any outstanding motions in the case. It does not discuss the facts or elaborate on the Court’s reasoning. IOP 
– 36.3 Summary Opinions.

Fifth Circuit The publication of opinions that merely decide particular cases on the basis of well-settled principles of law 
imposes needless expense on the public and burdens on the legal profession. However, opinions that may in any way 
interest persons other than the parties to a case should be published. Therefore, an opinion shall be published if it:

a.  Establishes a new rule of law, alters, or modifies an existing rule of law, or calls attention to an existing 
rule of law that appears to have been generally overlooked; 

b.  Applies an established rule of law to facts significantly different from those in previous published opinions 
applying the rule; 

c.  Explains, criticizes, or reviews the history of existing decisional or enacted law; 
d.  Creates or resolves a conflict of authority either within the circuit or between this circuit and another; 
e.  Concerns or discusses a factual or legal issue of significant public interest; or 
f.  Is rendered in a case that has previously been reviewed and its merits addressed by an opinion of the 

United States Supreme Court.

An opinion may also be published if it:

Is accompanied by a concurring or dissenting opinion; or it reverses the decision below or affirms it upon different 
grounds. 47.5. Criteria for Publication

An opinion shall be published unless each member of the panel deciding the case determines that its publication is neither 
required nor justified under the criteria for publication. The panel shall reconsider its decision not to publish an opinion 
upon the request of any judge of the court or any party to the case. The opinion shall then be published if, upon 
reconsideration, each member of the panel determines that it meets one or more of the criteria for publication or should be 
published for any other good reason, and the panel issues an order to publish the opinion. 47.5.2. Publication Decision

Unpublished opinions issued before January 1,1996 are precedent. However, because every opinion believed to have 
precedential value is published, such an unpublished opinion should normally be cited only when the doctrine of res 
judicata, collateral estoppel of law of the case is applicable (or similarly to show double jeopardy, abuse of the writ, 
notice, sanctionable conduct, entitlement to attorney’s fees, or the like). If such an unpublished opinion is cited in a brief, 
motion or other document being submitted to the court, a copy shall be attached to each copy of the brief, motion or 
document. 47.5.3 Unpublished Opinions Issued Before January 1, 1996

Unpublished opinions issued on or after January 1,1996 are not precedent, except under the doctrine of res judicata, 
collateral estoppel or law of the case (or similarly to show double jeopardy, abuse of the writ, notice, sanctionable 
conduct, entitlement to attorney’s fees, or the like). An unpublished opinion may, however, be persuasive. An unpublished 
opinion may be cited, provided that, if cited in a brief, motion or other document being submitted to the court, a copy of 
the unpublished opinion shall be attached to each copy of the brief, motion, or document. The first page of each 
unpublished opinion shall bear the following legend:
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Pursuant to 5th Circuit Rule 47.5, the court has determined that this opinion should not be published and is not precedent 
except under the limited circumstances set forth in 5th Circuit Rule 47.5.4. 47.5.4 Unpublished Opinions Issued On or 
After January 1, 1996 Court of Appeals – Fifth Circuit 47.5 Publication of Opinions

Sixth Circuit The following criteria shall be considered by panels in determining whether decisions will be designated for 
publication in the Federal Reporter:

I.  whether it establishes a new rule of law, or alters or modifies an existing rule of law, or applies an established rule 
to a novel fact situation; 

II.  whether it creates or resolves a conflict of authority either within the circuit or between this circuit and another; 
III.  whether it discusses a legal issue of continuing pubic interest; 
IV.  whether it is accompanied by a concurring or dissenting opinion; 
V.  whether it reverses the decision below, unless:

a.  the reversal is caused by an interviewing change in law or fact, or, 
b.  the reversal is a remand (without further comment) to the district court of a case reversed 

or remanded by the Supreme Court;

I.  whether it addresses a lower court or administrative agency decision that has been published; or, 
II.  whether it is a decision which has been reviewed by the United States Supreme Court.

Rule 24 (a) Criteria for Publication

There shall be a presumption in favor of publication of signed and per curiam opinions. A signed opinion is one in which 
the author’s name appears at the beginning of the opinion. Such opinions shall be designated for publication unless a 
majority of the panel deciding the case determines otherwise upon consideration of the foregoing criteria. An order shall 
not be designated for publication unless a member of the panel so requests. Rule 24 (b) Designation for Publication

Citation of unpublished decisions by counsel in briefs and oral arguments in this court and in the district courts within this 
circuit is disfavored , except for the purpose of establishing res judicata, estoppel, or the law of the case.

If counsel believes, nevertheless, that an unpublished disposition has precedential value in relation to a material issue in a 
case and that there is no published opinion that would serve as well, such decision may be cited if counsel serves a copy 
thereof an all other parties in the case and on the court. Such service may be accomplished by including a copy of the 
decision in an addendum to the brief. Rule 24 © Citation of Unpublished Decisions Local Rules – Sixth Circuit Rule 24. 
Publication of Decisions

Seventh Circuit Plan for the Publication of Opinions of the Seventh Circuit Promulgated Pursuant of the Judicial 
Conference of the United States:

(a) Policy. It is the policy of the circuit to reduce the proliferation of published opinions.

(b) Publication. The court may dispose of an appeal by an order or by an opinion, which may be signed or by per curiam. 
Orders shall not be published and opinions shall be published.

1.  "Published" or "publication" means:
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i.  Printing the opinion as a slip opinion; 
ii.  Distributing the printed slip opinion to all federal judges within the circuit, legal publishing companies, libraries 

and other regular subscribers, interested United States attorneys, departments and agencies, and the news media; 
and 

iii.  Unlimited citation as precedent.

1.  Unpublished orders:

i.  Shall be typewritten and reproduced by copying machine; 
ii.  Shall be distributed only to the circuit judges, counsel for the parties in the case, the lower court judge or agency 

in the case, and the news media, and shall be available to the public on the same basis as any other pleading in the 
case; 

iii.  Shall be available for listing periodically in the Federal Reporter showing only title, docket number, date, district 
or agency appealed from with citation of prior opinion (if reported), and the judgment or operative words of the 
order, such as "affirmed", "enforced", "reversed", "reversed and remanded," and so forth; 

iv.  Except to support a claim of res judicata, collateral estoppel or law of the case, shall bot be cited or used as 
precedent

a.  in nay federal court within the circuit in any written document or in oral argument; or 
b.  by any such court for any purpose.

(c) Guidelines for Method of Disposition

(1) Published Opinions. A published opinion will be filed when the decision

i.  establishes a new, or changes an existing rule of law; 
ii.  involves an issue of continuing public interest; 

iii.  criticizes or questions existing law; 
iv.  constitutes a significant and non-duplicative contribution to legal literature

A.  by historical review of law, 
B.  by describing legislative history, or 
C.  by resolving or creating a conflict in the law;

i.  reverses a judgment or denies enforcement of an order when the lower court or agency has published an 
opinion supporting the judgment or order; or 

ii.  is pursuant to an order of remand from the Supreme Court and is not rendered merely in ministerial 
obedience to specific directions ot that Court.

2.  Unpublished Orders. When the decision does not satisfy the criteria for publication, as stated above, it will be filed 
as an unpublished order. The order will ordinarily contain reasons for the judgment, but may not do so if order 
will ordinarily contain reasons for the judgment, but may not do so if the court has announced its decision and 
reasons from the bench. A statement of facts may be omitted from the order or may not be complete or detailed.

(d) Determination of Whether Disposition Is to Be by Order or Opinion.

1.  The determination to dispose of an appeal by unpublished order shall be made by majority of the panel 
rendering the decision. 

2.  The requirement of a majority represents the policy of this circuit. Notwithstanding the right of a single 
federal judge to make an opinion available for publication, it is expected that a single judge will ordinarily 
respect and abide by the opinion of the majority in determining whether to publish. 

3.  Any person may request by motion that a decision by unpublished order be issued as a published opinion. 
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The request should state the reasons why the publication would be consistent with the guidelines for 
method of disposition set forth in this rule.

(e) Except to the purposes set forth in Circuit Rule 53(b)(2)(iv), no unpublished opinion or order of any court may be cited 
in the Seventh Circuit if citation is prohibited in the rendering court.

Court of Appeals – Seventh Circuit Rule 53

Eighth Circuit A judgment or order appealed may be affirmed or enforced without opinion if the court determines an 
opinion would have no precedential value and any of the following circumstances disposes of the matter submitted to the 
court for decision:

1.  a judgment of the district court is based on findings of fact that are not clearly erroneous; 
2.  the evidence is support of a jury verdict is not insufficient; 
3.  the order of an administrative agency is supported by substantial evidence on the record as a whole; or 
4.  no error of law appears.

The court in its discretion, with or without further explanation, may enter either of the following orders: "AFFIRMED. See 
8th Cir. R. 47B"; or "ENFORCED. See 8th Cir. R. 47B." Court of Appeals – Eighth Circuit Rule 47B. Affirmance or 
Enforcement Without Opinion

Unpublished Opinions are not precedent and parties should not cite them. When relevant to establishing the doctrines of 
res judicata, collateral estoppel, or the law of the case, however, the parties may cite any unpublished opinion. Parties 
may also cite an unpublished opinion of this court if the opinion has persuasive value on a material issue and no 
unpublished opinion of this or another court would serve as well. A party who cites an unpublished opinion in a document 
must attach a copy of the unpublished opinion to the document. A party who cites an unpublished opinion for the first time 
at oral argument must attach a copy of the unpublished opinion to the supplemental authority letter required by FRAP 28
(j). When citing an unpublished opinion, a party must indicate the opinion’s unpublished status. Court of Appeals – Eighth 
Circuit Rule 28A (k) CItation of Unpublished Opinions

Ninth Circuit A written , reasoned disposition shall be designated as an OPINION only if it:

a.  Establishes, alters, modifies or clarifies a rule of law, or 
b.  Calls attention to a rule of law which appears to have been generally overlooked, or 
c.  Criticizes existing law, or 
d.  Involves a legal or factual issue of unique interest or substantial public importance, or 
e.  Is a disposition of a case in which there is a published opinion by a lower court or administrative agency, 

unless the panel determines that publication is unnecessary for clarifying the panel’s disposition of the 
case, or 

f.  Is a disposition of a case following a reversal or remand by the United States Supreme Court, or 
g.  Is accompanied by a separate concurring or dissenting expression, and the author of such separate 

expression requests publication of the disposition of the Court and the separate expression.

Court of Appeals – Ninth Circuit Rule 36-2. Criteria for Publication

Any disposition that is not an opinion or an order designated for publication under Circuit Rule 36-5 shall not be regarded 
as precedent and shall not be cited to or by this Court or any other district court of the Ninth Circuit, either in briefs, oral 
argument, opinion, memoranda, or orders, except when relevant under the law doctrines of law of the case, res judicata, 
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or collateral estoppel. Court of Appeals – Ninth Circuit Rule 36-3 Other Dispositions

Tenth Circuit It is unnecessary for the court to write opinions in every case. The court may, in its discretion and without 
written opinion, enter either an order, "Affirmed," or an order and judgment disposing of the appeal or petition. 
Disposition without opinion does not mean that the case is considered unimportant. It does mean that the panel believes 
the case involves application of no new points of law that would make the decision of value as a precedent. Rule 36.1 
Orders and Judgments

When an opinion has been previously published by a district court, an administrative agency, or the United States Tax 
Court, this court will ordinarily designate its disposition for publication. If a panel has written an order and judgment 
which would ordinarily not be published, the court will designate for publication only the result of the appeal. Rule 36.2 
Publication

Unpublished orders and judgments of this court are not binding precedents, except under the doctrines of law of the case, 
res judicata, and collateral estoppel. Citation of unpublished orders and judgments is not favored. Nevertheless, an 
unpublished decision may be cited if it has persuasive value with respect to a material issue that has not been addressed in 
a published opinion and it would assist the court in its disposition. A copy of the decision must be attached to the brief or 
other document in which it is cited, or, if cited in oral argument, provided to the court and all parties. Rule 36.3 Citation 
of Unpublished Opinions/Orders and Judgments.

Eleventh Circuit When the court determines that nay of the following circumstances exist:

a.  judgment of the district court is based on findings of fact that are not clearly erroneous; 
b.  the evidence in support of a jury verdict is sufficient; 
c.  the order of an administrative agency is supported by substantial evidence on the record as a whole; 
d.  summary judgment, directed verdict or judgment on the pleadings is supported by the record; 
e.  judgment has been entered without a reversible error of law;

and a opinion would have no precedential value, the judgment or order may be affirmed of enforced without opinion. 
Local Rules and IOPs – 11th Circuit FRAP 36. Entry of Judgment Rule 36-1 Affirmance Without Opinion

An opinion shall be unpublished unless a majority of the panel decides to publish it. Unpublished opinions are not 
considered binding precedent. They may be cited as persuasive authority, provided that a copy of the unpublished opinion 
is attached to or incorporated within the brief, petition motion or response in which such citation is made. Rule 36-2 
Unpublished Opinions

DC Circuit An opinion, memorandum, or other statement explaining the basis for the court’s action in issuing an order or 
judgment shall be published if it meets one or more of the following criteria:

A.  with regard to a substantial issue it resolves, it is a case of first impression or the first case to present the 
issue in this court. 

B.  it alters, modifies, or significantly clarifies a rule of law previously announced by the court; 
C.  it calls attention to an existing rule of law that appears to have been generally overlooked; 
D.  it criticizes or questions existing law; 
E.  it resolves an apparent conflict in decisions within the circuit or creates a conflict with another circuit; 
F.  it reverses a published agency or district court decision, or affirms a decision of the district court upon 
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grounds different from those set forth in the district court’s published opinion; 
G.  it warrants publication in light of other factors that give it general public interest.

All published opinion of the court, prior to issuance, shall be circulated to all judges on the court; they shall be printed 
prior to release, unless otherwise ordered, and shall be rendered by being filed with the clerk. Local Rules – DC Circuit 
Rule 63 (2) Published Opinions

The court may, while according full consideration to the issues, dispense with published opinions where the issues 
occasion no need therefor, and confine its action to such abbreviated disposition as it may deem appropriate, e.g., 
affirmance by order of a decision or judgment of a court or administrative agency, a judgment of affirmance or reversal, 
containing a notation of precedents, or accompanied by a brief memorandum. If the parties have agreed to such 
disposition, they may so state in their briefs or may so stipulate at any time prior to decision. In any such case the court 
will promptly issue a judgment unless compelling reasons otherwise dictate. Rule 63 - 2(b) Abbreviated Dispositions

An opinion, memorandum or other statement explaining the basis for this court’s action in issuing an order or judgment 
under subsection (b) above, which does not satisfy any of the criteria for publication set out in subsection (a) above, shall 
nonetheless be circulated prior to issuance to all judges an the court. A copy of each such unpublished opinion, 
memorandum, or statement shall be retained as part of the case file in the clerk’s office and shall be publicly available 
there on the same basis as any published opinion. Rule 36 – 2(c) 
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(Last update: September 1, 1999) 

LIST OF PUBLIC CORRUPTION CASES  
by Larry Becraft

This list could be the source for many articles. In a brief, you can make the 
statement that Congressmen are crooked, and then footnote a variety of 
cases to support that proposition. Or, you can say that some IRS agents are 
criminals, and cite the ones noted herein. You can cite the Nunan case as a 
example of a former IRS Commissioner who was convicted of tax evasion. 

Please, put this list to use. (See "Official Oppression," 83 ALR 2d 1007). 

I. Congressmen: 

(1) United States v. Mitchell, 141 F. 666 (D. Or. 1905): Senator Mitchell 
caught in land fraud scheme; although he died before trial, Rep. John 
Williamson was convicted, but I found no appeal. See related case, United 
States v. Booth, 148 F. 112 (D. Or. 1906). 

(2) Burton v. United States, 202 U.S. 344, 26 S.Ct. 688 (1905): Postmaster was 
causing trouble for a company who paid Sen. Burton for help. 

(3) Curley v. United States, 160 F.2d 229 (D.C. Cir. 1947): Congressman 
involved in WW II fraud scheme. 

(4) May v. United States, 175 F.2d 994 (D.C. Cir. 1949): Congressman 
convicted for taking bribes. 

(5) Bramblett v. United States, 231 F.2d 489 (D.C. Cir. 1956): Congressman 
convicted of false claims in employee kickback scheme. 

(6) United States v. Johnson, 337 F.2d 180 (4th Cir. 1964). 

(7) United States v. Johnson, 383 U.S. 169, 86 S.Ct. 749 (1966): Congressman 
convicted of conspiracy to defraud US; Congressman Frank Boykin also 
convicted; see United States v. Johnson, 215 F.Supp. 300 (D.Md. 1963). 

(8) United States v. Brewster, 408 U.S. 501, 92 S.Ct. 2531 (1972): Senator 
indicted and ultimately convicted of taking bribes; see related case, United 
States v. Anderson, 509 F.2d 312 (D.C. Cir. 1974). 
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(9) United States v. Dowdy, 479 F.2d 213 (4th Cir. 1973): Rep. convicted for 
taking bribes. 

(10) United States v. Garmatz, 445 F.Supp. 54 (D. Md. 1977): Rep. indicted 
for bribes. Today, the Federal Building in downtown Baltimore is named 
after Garmatz. 

(11) United States v. Helstoski, 576 F.2d 511 (3rd Cir. 1978); see also United 
States v. Helstoski, 442 U.S. 477, 99 S.Ct. 2432 (1979): taking bribes. 

(12) United States v. Passman, 460 F.Supp. 912 (W.D. La. 1978); same case at 
465 F. Supp. 736 (W.D. La. 1979): bribes. 

(13) United States v. Diggs, 613 F.2d 988 (D.C. Cir. 1979): Rep. convicted of 
fraud and false statements. 

(14) United States v. Murphy, 642 F.2d 699 (2nd Cir. 1980): Abscam. 

(15) United States v. Myers, 635 F.2d 932 (2nd Cir. 1980): Abscam. 

(16) United States v. Myers, 692 F.2d 823 (2nd Cir. 1982): Abscam. 

(17) United States v. Williams, 705 F.2d 603 (2nd Cir. 1983): Abscam. 

(18) United States v. Kelly, 707 F.2d 1460 (D.C. Cir. 1983): Abscam. Also 748 
F.2d 691 (D.C. Cir. 1984). 

(19) United States v. Jenrette, 744 F.2d 817 (D.C. Cir. 1984): Abscam. Former 
husband of now famous TV star. 

(20) related cases, United States v. Kim, 595 F.2d 755 (D.C. Cir. 1979): Hush 
money intended as bribes for Congressman. United States v. Carson, 464 
F.2d 424 (2nd Cir. 1972): Senator's aid convicted. 

(21) United States v. Biaggi, 853 F.2d 89 (2nd Cir. 1988): Congressman and 
bribes. 

(22) United States v. Swindall, 971 F.2d 1531 (11th Cir. 1992): representative 
convicted of false statements to grand jury. 

II. High federal officials: 
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(1) United States v. Aaron Burr, 25 F. Cas. 49 (No. 14,692g) (C.C.Va. 1807). 

(2) Fall v. United States, 49 F.2d 506 (D.C. Cir. 1931): Teapot Dome scandal. 
See also Pan-American Petroleum & Transport Co.v. United States, 273 U.S. 
456, 47 S.Ct 416 (1927), and Mammoth Oil Co. v. United States, 275 U.S. 13, 48 
S.Ct. 1 (1927): leases secured through scandal were held to be void. 

(3) United States v. Hiss, 185 F.2d 822 (2nd Cir. 1950): Alger Hiss the 
Commie. 

(4) Connelly v. United States, 249 F.2d 576 (8th Cir. 1957): DoJ official. 

(5) Baker v. United States, 401 F.2d 958 (D.C. Cir. 1968), and 430 F.2d 499 (D.
C. Cir. 1970): Remember Bobbie Baker, LBJ's good buddy? 

(6) United States v. Liddy, 542 F.2d 76 (D.C. Cir. 1976): Watergate burglar 
Gordon Liddy, lately has appeared on Saturday Night Live and currently a 
radio talk show host: "Radio Free D.C." 

(7) United States v. Ehrlichman, 546 F.2d 910 (D.C. Cir. 1976): Watergate. 

(8) United States v. Barker, 546 F.2d 940 (D.C. Cir. 1976): Watergate. 

(9) United States v. Mardian, 546 F.2d 973 (D.C. Cir. 1976): Watergate. 

(10) United States v. Mitchell, 551 F.2d 1252 (D.C. Cir. 1976): Watergate. 

(11) United States v. Ehrlichman, 559 F.2d 31 (D.C. Cir. 1976): Watergate. 
See also In re Krogh, 85 Wash.2d 462, 536 P.2d 578 (1975). 

(12) In re Olson, 818 F.2d 34 (D.C. Cir. 1987). 

(13) In re Wedtech Corp., 88 B.R. 619 (Bkrtcy. S.D.N.Y. 1988). 

(14) United States v. Nofziger, 878 F.2d 442 (D.C. Cir. 1989): Presidential 
aide. 

(15) United States v. Secord, 726 F.Supp. 845 (D.D.C. 1989). 

(16) United States v. North, 920 F.2d 940 (D.C.Cir. 1990): Ollie was 
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vindicated, and now hosts a radio show. 

(17) United States v. Poindexter, 951 F.2d 369 (D.C.Cir. 1991). 

III. High state officials: 

(1) United States v. Classic, 35 F.Supp. 457 (E.D. La. 1940): Election 
commissioner. 

(2) Shushan v. United States, 117 F.2d 110 (5th Cir. 1941): La. parish levee 
board member. 

(3) United States v. Addonizio, 451 F.2d 49 (3rd Cir. 1971): Extortion by 
Newark, NJ, mayor. 

(4) United States v. Hyde, 448 F.2d 815 (5th Cir. 1971): Alabama Attorney 
General Richmond Flowers involved in bribery. See also 230 So.2d 519; 220 
F.Supp. 293 (1963). 

(5) United States v. Kenny, 462 F.2d 1205 (3rd Cir. 1972): Extortion scheme 
involving NJ city and county officials. 

(6) United States v. Isaacs, 493 F.2d 1124 (7th Cir. 1974): Illinois Governor 
Otto Kerner and Revenue Dept. Director Isaacs involved in racehorse 
bribery. 

(7) United States v. Staszcuk, 502 F.2d 875 (7th Cir. 1974): City alderman. 

(8) United States v. Braasch, 505 F.2d 139 (7th Cir. 1974): Chicago cops 
engaged in extortion on grand scale. 

(9) United States v. Keane, 522 F.2d 534 (7th Cir. 1975): Chicago alderman. 

(10) United States v. Bush, 522 F.2d 641 (7th Cir. 1975): Mayor Daly's Press 
Secretary had company that got city contracts; convicted of mail fraud. 

(11) United States v. Hall, 536 F.2d 313 (10th Cir. 1976): Governor of 
Oklahoma and bribes. 

(12) United States v. Brown, 540 F.2d 364 (8th Cir. 1976): City building 
commissioner. 
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(13) United States v. Caldwell, 544 F.2d 691 (4th Cir. 1976): West Virginia's 
State Treasurer was bribed to get state funds deposited in banks. 

(14) United States v. Mandel, 550 F.2d 1001 (4th Cir. 1977) and 591 F.2d 1347 
(4th Cir. 1979): Maryland Governor's RICO conviction. 

(15) United States v. Frumento, 563 F.2d 1083 (3rd Cir. 1977): racketeering 
by state revenue dept. (smuggling cigarettes). 

(16) United States v. Scott, 587 F.2d 889 (7th Cir. 1978); also 472 F.Supp 1073 
(N.D.Ill. 1979), aff'd at 618 F.2d 109 (7th Cir. 1980); also 660 F.2d 1145 (7th 
Cir. 1981): Illinois Attorney General convicted of tax crimes. 

(17) United States v. Cerilli, 603 F.2d 415 (3rd Cir. 1979): Penn. DoT officials 
extorted money from private equipment vendors for political 
contributions. 

(18) United States v. Burgin, 621 F.2d 1352 (5th Cir. 1980): Mississippi state 
senators. 

(19) State ex rel Leech v. Wright, 622 S.W.2d 807 (Tenn. 1981). 

(20) United States v. Angelilli, 660 F.2d 23 (2nd Cir. 1981): Big Apple 
corruption. 

(21) United States v. Barber, 668 F.2d 778 (4th Cir. 1982): State A.B.C. 
Commissioner. 

(22) United States v. Jannoti, 673 F.2d 578 (3rd Cir. 1982): Pres. of Philly 
City Council and another convicted of racketeering. 

(23) United States v. Margiotta, 688 F.2d 108 (2nd Cir. 1982): party leader. 

(24) United States v. Blanton, 700 F.2d 298 (6th Cir. 1983), vacated at 703 
F.2d 981 (6th Cir. 1983), aff'd at 719 F.2d 816 (6th Cir. 1983): Tenn. Governor. 

(25) United States v. Odom, 736 F.2d 104 (4th Cir. 1984): Sheriff. 

(26) United States v. McLean, 808 F.2d 1044 (4th Cir. 1987): vote buying. 

(27) United States v. Silvano, 812 F.2d 754 (1st Cir. 1987): City budget 
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director. 

(28) United States v. Troutman, 814 F.2d 1428 (10th Cir. 1987): state 
investment officials. 

(29) McNally v. United States, 483 U.S. 350, 107 S.Ct. 2875 (1987): State 
insurance department folks; dissent has cites to other corruption cases. 

(30) United States v. Lund, 853 F.2d 242 (4th Cir. 1988): dept head and 
nepotism with wife. 

(31) United States v. Carroll, 860 F.2d 500 (1st Cir. 1988): water dept head 
and kickbacks. 

(32) United States v. Ray, 690 F.Supp. 508 (M.D.La. 1988): Governor's aid. 

(33) United States v. Glantz, 884 F.2d 1483 (1st Cir. 1989): kickback scheme. 

(34) United States v. Barry, 938 F.2d 1327 (D.C. Cir. 1991): DC Mayor Barry's 
conviction for drug offenses. 

(35) Evans v. United States, 504 U.S. 255, 112 S.Ct. 1881 (1992): County 
Comm. in GA. 

(36) United States v. Miller, 952 F.2d 866 (5th Cir. 1992): state lands leasing 
official had interest in company to whom he leased. 

(37) United States v. Dischner, 960 F.2d 870 (9th Cir. 1992): large kickbacks 
and bribe scheme. 

(38) United States v. Davis, 967 F.2d 516 (11th Cir. 1992): Ala. legislators 
convicted of taking bribes. 

IV. Judges: 

(1) Slade v. United States, 85 F.2d 786 (10th Cir. 1936): Judge bribed juror to 
acquit a defendant; judge convicted of bribery. 

(2) United States v. Manton, 107 F.2d 834 (2nd Cir. 1939): Court of Appeals 
judge involved in bribes to influence decisions. 
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(3) United States v. Kahaner, 317 F.2d 459 (2nd Cir. 1963): State judge and 
former AUSAs. 

(4) McDonald v. Alabama, 57 Ala. App. 529, 329 So.2d 583 (1975): sex for 
leniency. 

(5) United States v. Hastings, 681 F.2d 706 (11th Cir. 1982): This was pre-
trial appeal, and later Alcee won criminal case. Alcee is now a member of 
Congress. 

(6) United States v. Campbell, 684 F.2d 141 (D.C. Cir. 1982): traffic tickets, 
judge and gratuity. 

(7) United States v. Claiborne, 765 F.2d 784 (9th Cir. 1985); see Harry's 
vindication, State Bar of Nevada v. Claiborne, 756 P.2d 464 (Nev. 1988). 

(8) United States v. Murphy, 768 F.2d 1518 (7th Cir. 1985): Greylord. 

(9) United States v. Conn, 769 F.2d 420 (7th Cir. 1985): Greylord. 

(10) United States v. Hollaway, 778 F.2d 653 (11th Cir. 1985): Two Mobile 
state court judges. 

(11) United States v. Devine, 787 F.2d 1086 (7th Cir. 1986): Greylord. 

(12) United States v. LeFevour, 798 F.2d 977 (7th Cir. 1986): Greylord. 

(13) United States v. Nixon, 816 F.2d 1022 (5th Cir. 1987); habe at 881 F.2d 
1305 (5th Cir. 1989): U.S. District Judge convicted of bribery. 

(14) United States v. Holzer, 816 F.2d 304 (7th Cir. 1987): Greylord. 

(15) United States v. Reynolds, 821 F.2d 427 (7th Cir. 1987): Greylord. 

(16) United States v. Glecier, 923 F.2d 496 (7th Cir. 1991): Greylord. 

V. I.R.S. and Other Federal Agents: 

(1) Smiler v. United States, 24 F.2d 22 (5th Cir. 1928): Bribe. 

(2) Glasser v. United States, 315 U.S. 60, 62 S.Ct. 457 (1942): AUSA and 
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bribes. 

(3) Delaney v. United States, 199 F.2d 107 (1st Cir. 1952): Bribe. 

(4) United States v. Nunan, 236 F.2d 576 (2nd Cir. 1956): Former IRS 
Commissioner convicted of tax evasion. 

(5) United States v. Umans, 368 F.2d 725 (2nd Cir. 1966): Bribe. 

(6) United States v. Johnson, 398 F.2d 29 (7th Cir. 1968): IRS agent guilty of 
defrauding by filing false returns. 

(7) United States v. Barash, 412 F.2d 26 (2nd Cir. 1969): Bribe. 

(8) United States v. Polansky, 418 F.2d 444 (2nd Cir. 1969): Bribe. 

(9) United States v. Weiser, 428 F.2d 932 (2nd Cir. 1969): IRS agent and 
bribes. 

(10) United States v. Provinzano, 50 F.R.D. 361 (E.D.Wis. 1970): queer IRS 
agent indicted. 

(11) United States v. Greenberg, 445 F.2d 1158 (2nd Cir. 1971): IRS agent and 
bribes. 

(12) United States v. Lipton, 467 F.2d 1161 (2nd Cir. 1972): IRS agent and 
bribes. 

(13) United States v. Mangan, 575 F.2d 32 (2nd Cir. 1978): crooked IRS 
agent. 

(14) United States v. Lanci, 669 F.2d 391 (6th Cir. 1982): FBI agent and 
bribes. 

(15) United States v. Gorman, 807 F.2d 1299 (6th Cir. 1986): AUSA convicted 
of taking gratuities. 

(16) United States v. Miller, 874 F.2d 1255 (9th Cir. 1989): FBI agent giving 
documents to Soviets. 

(17) Attalallah v. United States, 955 F.2d 776 (1st Cir. 1992): customs agents 
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killed for $700,000. 

(18) United States v. Morales, 11 F.3d 915 (9th Cir. 1993): IRS agent and 
bribe. 

VICTIMS OF CORRUPTION

VI. Public Officials: 

(1) George Hansen: 

George was elected Congressman from Idaho for several terms. While in 
office, he fought for us, battling the big banks, trying to settle the Iranian 
hostage crisis, preventing the giveaway of the Panama Canal, et cet. He 
published "To Harrass Our People," which documented IRS abuse. 
Naturally with all this activity, George was brought within the crosshairs 
of those who dislike an honest man and was prosecuted; see United States 
v. Hansen, 772 F.2d 940 (D.C.Cir. 1985). This prosecution for allegedly 
violating the disclosure requirements for Congressmen (the system 
informed George that he need not make the disclosure, which is a 
legitimate defense) raised a certain issue which the Supreme Court heard 
only after George was imprisoned. When the Supreme Court eventually 
agreed with George's issue, his conviction was set aside; see United States 
v. Hansen, 906 F.Supp. 688 (D.D.C. 1995). George now conducts his activities 
via the U.S. Citizen's Human Rights Commission. 

Please see his webpage. 

(2) Gov. Guy Hunt: 

During the inaugural ceremonies for his second term, his accountant made 
certain errors regarding campaign contributions. An existing criminal law 
that was very vague was used to prosecute the Governor via a political 
trial; the accountant was indicted separately to prevent his testimony 
during Hunt trial and the Gov. was convicted; see Hunt v. State, 642 So.2d 
999 (Ala. Cr.App. 1993); and Ex parte Hunt, 642 So.2d 1060 (Ala. 1994). 
Recently, the testimony of the accountant was used to vacate the Gov.'s 
conviction. 

VII. Prosecutorial misconduct: 

(1) United States v. OMNI International Corp., 634 F.Supp. 1414 (D.Md. 
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1986): Prosecutor Elizabeth Trimble and Special Agents fabricated 
evidence and a case was dismissed. 

(2) United States v. Burnside, 824 F.Supp. 1215 (N.D. Ill. 1993); United States 
v. Andrews, 824 F.Supp. 1273 (N.D.Ill. 1993); United States v. Boyd, 833 F.
Supp. 1277 (N.D.Ill. 1993); United States v. Griffin, 856 F.Supp. 1293 (N.D. Ill. 
1994); United States v. Boyd, 55 F.3d 239 (7th Cir. 1995): El Rukn cases 
where lots of "gifts" and benefits to prosecution witnesses caused vacation 
of convictions. A major scandal. 

(3) United States v. Demjanjuk, 518 F.Supp. 1362 (N.D.Ohio 1981), aff'd, 680 
F.2d 32 (6th Cir. 1982); Demjanjuk v. Petrovsky, 776 F.2d 571 (6th Cir. 1985); 
Demjanjuk v. Meese, 784 F.2d 1114 (D.C.Cir. 1986); Demjanjuk v. Petrovsky, 
10 F.3d 338 (6th Cir. 1993): OSI misconduct. 

(4) People v. Auld, 815 P.2d 956 (Colo. App. 1991): governmental misconduct 
caused dismissal of complaint. 

(5) The Inslaw affair: Cases dealing with DoJ theft of Promis software. 

(a) In re Inslaw, Inc., 76 B.R. 224 (Bkrtcy., D.D.C. 1987). 

(b) In re Inslaw, Inc., 88 B.R. 484 (Bkrtcy., D.D.C. 1987). 

(c) United States v. Inslaw, Inc., 113 B.R. 802 (D.D.C. 1989). 

(d) Inslaw, Inc. v. Thornburgh, 753 F.Supp. 1 (D.D.C. 1990), rev., 
United States v. Inslaw, Inc., 932 F.2d 1467 (D.C.Cir. 1991). 

(e) In re Inslaw, Inc., 885 F.2d 880 (D.C.Cir. 1989).

(6) LaRouche: In re Caucus Distributors, Inc., 106 B.R. 890 (Bkrtcy., E.D.Va. 
1989): political opponents had fund raising corps. thrown into bankruptcy 
by US; held involuntary petition was unjustified. 

VIII. Breach of trust cases: 

Bruun v. Hanson, 103 F.2d 685 (9th Cir. 1939): trustees engaged in stealing 
the estate from the heirs. 

In re San Juan Hotel Corp., 71 B.R. 413 (D.Puerto Rico 1987), aff'd 847 F.2d 
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931 (1st Cir. 1988): bankruptcy trustee treated estate as his own; lost his job 
and forced to pay damages. 

IX. Strategic Lawsuits Against Public Participation (SLAPPs): 

Westfield Partners, Ltd. v. Hogan, 740 F.Supp. 523, 524-27 (N.D. Ill. 1990): 
mentions SLAPP theory. 

X. Petitions for redress of grievances & First Amendment violations: 

Webb v. Fury, 282 S.E.2d 28, 43 (W.Va. 1981): petition for redress. 

United States v. Lemon, 723 F.2d 922 (D.C. Cir. 1983): sentence violated 1st 
Amendment. 

United States v. Hylton, 710 F.2d 1106 (5th Cir. 1983): filing lawsuit is a 
petition for redress. 

P.O.M.E. v. District Court, 677 P.2d 1361, 1364-65 (Colo. 1984): petition for 
redress. 

Alliance to End Repression v. City of Chicago, 742 F.2d 1007 (7th Cir. 1984): 
violated 1st Amendment. 

ACLU Foundation of S. Cal. v. Barr, 952 F.2d 457, 471 (D.C.Cir. 1991): 
surveillance didn't violate 1st Amendment. 

XI. Interesting Abuse Cases: 

Bohannon v. Pegelow, 652 F.2d 729 (7th Cir. 1981): judgment of $25,000 for 
false arrest. 

Rutherford v. United States, 702 F.2d 580 (5th Cir. 1983): IRS collection 
abuse; after reversal, he settled for undisclosed amount. 

Joan W. v. City of Chicago, 771 F.2d 1020 (7th Cir. 1985): strip search case; 
judgment for $75,000. 

Rakovich v. Wade, 602 F.Supp. 1444 (E.D.Wis. 1985): $140,000 verdict for 
police harassment. 
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Taliferro v. Augle, 757 F.2d 157 (7th Cir. 1985): $50,000 for police beating. 

Jones v. City of Chicago, 856 F.2d 985 (7th Cir. 1988): typical falsification of 
evidence during murder investigation. 

Fleming v. County of Kane, Illinois, 898 F.2d 553 (7th Cir. 1990): $157,000 
verdict for violation for free speech rights. 

Hudson v. McMillian, 962 F.2d 522 (5th Cir. 1992): damages for prison 
beating. 

McNabola v. Chicago Transit Authority, 10 F.3d 501 (7th Cir. 1993): reverse 
discrimination case; verdict exceeded $265,000; the plaintiff's attorneys' 
fees were $184,000. 

XII. Immunity denied government agents: 

Rodgers v. Hyatt, 697 F.2d 899 (10th Cir. 1983): liable for wrongful 
disclosure. 

Hobson v. Wilson, 737 F.2d 1 (D.C. Cir. 1984): violated 1st Amendment. 

Alexander v. Perrill, 916 F.2d 1392 (9th Cir. 1990): BoP officials liable for 
damages. 

Hallstrom v. City of Garden City, 991 F.2d 1473 (9th Cir. 1993): no immunity 
for wrongful imprisonment. 

XIII. Other interesting cases: 

(a) United States v. Bakker, 925 F.2d 728 (4th Cir. 1991): Jim, the evangelist, 
husband of Tammy Faye. 

(b) An interesting article: 71 Washington Law Review 379 (1996), "The Sense 
of Justice and the Justice of Sense": deals with Hawaii Sovereignty 
Movement. 

XIV. Patriot cases: 

United States v. Branch, 91 F.3d 699 (5th Cir. 1996): Davidian cases. 
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Rodriquez v. Sarabyn, 129 F.3d 760 (5th Cir. 1997): ATF agents sue for 
defamation by ATF. 
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Rebellion In The Jury
Some say jury nullification is the most practical way to stop the juggernaut police state. 

 
By Tom Stahl 

SPOTLIGHT EMAIL NEWSLETTER #38 
 
The Washington Post published a front page story entitled, “In Jury Rooms, a Form of Civil Protest Grows,” last 
year. According to the Post article, jurors are not always following judges’ instructions to the letter. 
 
The article recounted that sometimes in jury trials, when those facts which the judge chooses to allow into 
evidence indicate that the defendant broke the law, jurors look at the facts quite differently from the way the 
judge instructed them to. The jurors do not say, “On the basis of these facts the defendant is guilty.” 
 
Instead, the jurors say, “On the basis of these facts the law is wrong,” and they vote to acquit. 
 
Or, they may vote to acquit because they believe that the law is being unjustly applied, or because some 
government conduct in the case has been so egregious that they cannot reward it with a conviction. 
 
In short, a passion for justice invades the jury room. The jurors begin judging the law and the government, as 
well as the facts, and they render their verdict according to conscience. This is called jury nullification. 
 
Dr. Jack Kevorkian, recently convicted, was acquitted several times in the past, despite his admission of the 
government’s facts, of assisting the suicide of terminally ill patients who wanted to die. Those acquittals were 
probably due to jury nullification. And Kevorkian might have been acquitted again if the trial judge had allowed 
him to present his evidence, testimony of the deceased’s relatives, to the jury. A corollary of jury nullification is 
greater latitude for the jury to hear all of the evidence. 
 
The Post took a dim view of this and suggested that jury nullification is an aberration, a kind of unintended and 
un wanted side-effect of our constitutional system of letting juries decide cases. But the Post couldn’t be more 
wrong. Far from being an unintended side-effect, jury nullification is explicitly authorized in the constitutions of 
24 states. 
 
All Criminal cases 
 
The constitutions of Maryland, In diana, Oregon and Georgia currently have provisions guaranteeing the right of 
jurors to “judge” or “determine” the law in “all criminal cases.” 
 
Article 23 of Maryland’s Constitution states: 
 
In the trial of all criminal cases, the Jury shall be the Judges of Law, as well as of fact, except that the Court may 
pass upon the sufficiency of the evidence to sustain a conviction. The right of trial by Jury of all issues of fact in 
civil proceedings in the several Courts of Law in this State, where the amount in controversy exceeds the sum of 
five thousand dollars, shall be inviolably preserved. 
 
Art. 1, Sec. 19, of Indiana’s Constitution says: 
 
In all criminal cases whatever, the jury shall have the right to determine the law and the facts. 
 
Oregon’s Constitution, Art. 1, Sec. 16, states: 
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Excessive bail shall not be required, nor excessive fines imposed. Cruel and unusual punishments shall not be 
inflicted, but all penalties shall be proportioned to the offense. In all criminal cases whatever, the jury shall have 
the right to determine the law, and the facts under the direction of the Court as to the law, and the right of new 
trial, as in civil cases. 
 
Art. 1, Sec. 1 of Georgia’s Constitution says: 
 
The right to trial by jury shall remain inviolate, except that the court shall render judgment without the verdict of 
a jury in all civil cases where no issuable defense is filed and where a jury is not demanded in writing by either 
party. In criminal cases, the defendant shall have a public and speedy trial by an impartial jury; and the jury shall 
be judges of the law and the facts. 
 
These constitutional jury nullification provisions endure despite decades of hostile judicial interpretation. 
 
LIBEL CASES 
 
Twenty other states currently include jury nullification provisions in their constitutions under their sections on 
freedom of speech, specifically with respect to libel cases. 
 
These provisions, listed below, typically state: 
 
. . . . in all indictments for libel, the jury shall have the right to determine the law and the facts under the direction 
of the court. 
 
But New Jersey, New York, South Carolina, Utah and Wisconsin omit the phrase “under the direction of the 
court.” South Carolina states: 
 
In all indictments or prosecutions for libel, the truth of the alleged libel may be given in evidence, and the jury 
shall be the judges of the law and facts. 
 
Alabama (Article I, Sec. 12); Colorado (Article II, Sec. 10); Connecticut (Article First, Sec. 6); Delaware (Article 
I, Sec. 5); Kentucky (Bill of Rights, Sec. 9); Maine (Article I, Sec, 4); Mississippi (Article 3, Sec. 13); Missouri 
(Article I, Sec. 8); Montana (Article II, Sec. 7); New Jersey (Article I, Sec. 6); New York (Article I, Sec. 8); 
North Dakota (Article I, Sec. 4); Pennsylvania (Article I, Sec. 7); South Carolina (Article I, Sec. 16); South 
Dakota (Article VI, Sec. 5); Tennessee (Article I, Sec. 19); Texas (Article 1, Sec. 8); Utah (Article I, Sec. 15); 
Wisconsin (Article I, Sec. 3); Wyoming (Article 1, Sec. 20). 
 
Delaware, Kentucky, North Dakota, Pennsylvania and Texas add the phrase “as in other cases.” Tennessee adds 
the phrase “as in other criminal cases.” 
 
These phrases suggest that the jury has a right to determine the law in more than just libel cases. 
 
The Tennessee Constitution, Art. I, Sec. 19, says: 
 
. . . and in all indictments for libel, the jury shall have a right to determine the law and the facts, under the 
direction of the court, as in other criminal cases. 
 
The phrase “under the direction of the court,” omitted by five states, provides for the trial judge to give 
directions, like road directions which the jury may or may not choose to follow, to assist the jury in its 
deliberations. 
 
Our forefathers did not intend by this phrase for the trial judge to infringe in any way upon the sole discretion of 
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the jury in rendering its verdict. 
 
Although later courts have held otherwise, the Tennessee Supreme Court in Nelson v. State, 2 Swan 482 (1852), 
described the proper roles of the judge and jury as follows: The judge is a witness who testifies as to what the law 
is, and the jury is free to accept or reject his testimony like any other. 
 
The Maine Constitution affirms these roles in its section on libel: 
 
. . . and in all indictments for libels, the jury, after having received the direction of the court, shall have a right to 
determine, at their discretion, the law and the fact. 
 
In addition, 40 state constitutions, like the Washington state Constitution in Article I, Section 1, declare that “All 
political power is inherent in the people,” or words to similar effect. 
 
And 34 state constitutions expound on the principle of all political power being inherent in the people by saying 
that “the people . . . have at all times . . . a right to alter, reform, or abolish their government in such manner as 
they may think proper,” or words to similar effect. 
 
For example, the Pennsylvania Consti tution declares that: 
 
All power is inherent in the people, and all free governments are founded on their authority and instituted for 
their peace, safety and happiness. For the advancement of these ends they have at all times an inalienable and 
indefeasible right to alter, reform or abolish their government in such manner as they may think proper. 
 
If the people have all power, and have at all times a right to alter, reform or abolish their government in such 
manner as they may think proper, then they certainly have the right of jury nullification, which is tantamount to 
altering or reforming their government when they come together on juries to decide cases. 
 
A single nullification verdict against a particular law may or may not alter or reform the government, but 
thousands of such verdicts certainly do. Witness the decisive role of jury nullification in establishing freedom of 
speech and press in the American Colonies, defeating the Fugitive Slave Act and ending alcohol prohibition. 
 
Of special note is the right of revolution in the New Hampshire Constitution. 
 
Government being instituted for the common benefit, protection, and security, of the whole community, and not 
for the private interest or emolument of any one man, family, or class of men; therefore, whenever the ends of 
government are perverted, and public liberty manifestly endangered, and all other means of redress are 
ineffectual, the people may, and of right ought to reform the old, or establish a new government. The doctrine of 
nonresistance against arbitrary power, and oppression, is absurd, slavish, and destructive of the good and 
happiness of mankind. 
 
If the people have the ultimate right of revolution to protect their liberties, then they certainly also have the lesser 
included and more gentle right of jury nullification to protect their liberties. 
 
It should also be noted that New Hampshire declares an unalienable “Right of Conscience”: 
 
Among the natural rights, some are, in their very nature unalienable, because no equivalent can be given or 
received for them. Of this kind are the Rights of Conscience. 
 
If the right of conscience is unalienable, then it can not be taken away from people when they enter the 
courthouse door to serve on juries. The people have an inherent and unalienable right to vote their conscience 
when rendering jury verdicts. 
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There is no doubt that jury nullification was one of the rights and powers that the people were exercising in 1791 
when the Bill of Rights of the United States Constitution was adopted. As legal historian Lawrence Friedman has 
written: 
 
In American legal theory, jury power was enormous, and subject to few controls. There was a maxim of law that 
the jury was judge both of law and of fact in criminal cases. This idea was particularly strong in the first 
Revolutionary generation when memories of royal justice were fresh. 
 
Jury nullification is therefore one of the “rights . . . retained by the people” in the Ninth Amendment. And it is 
one of the “powers . . . reserved . . . to the people” in the Tenth Amendment. 
 
Jury nullification is decentralization of political power. It is the people’s most important veto in our constitutional 
system. The jury vote is the only time the people ever vote on the application of a real law in real life. All other 
votes are for hypotheticals. 
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There has been much discussion recently in some quarters concerning the necessity for the federal judiciary to 
be completely independent of the government. Certainly this was the intention of the Founding Fathers, although 
some of them expressed grave doubts as to whether or not this was possible. Recently in the Arizona Republic, 
the paper’s editorial staff took the liberty of quoting United States Supreme Court Justice William Rehnquist, 
who stated that Judicial independence is "one of the crown jewels of our system of government." Rehnquist was 
also quoted as saying that judges, while not above criticism, should never be threatened with removal because of 
their rulings because "integrity requires independence." 

We would agree with Chief Justice Rehnquist that integrity requires independence. However, we also state that 
the converse is true: that lack of independence - especially where large sums of money are concerned - can throw 
the integrity of the federal judiciary into serious question. 

Have you ever wondered why some Federal Judges rule the way they do on certain issues? Does it often seem as if 
some members of federal judiciary utterly dismiss many arguments which plaintiffs bring into court, arguments 
based solely on statutes, when these arguments contradict the government’s unsupported assertions? Does it 
often seem as if some federal judges permit federal employees to behave in lax, even unlawful, ways without 
sanctions? Finally, does it often seem that many members of the federal judiciary, particularly U. S. District 
Court Judges, often rule inexplicably and apparently arbitrarily in favor of the government? 

In this article, we shall present a premise, grounded in statute, that the federal judiciary is not at all as independent 
as Chief Justice Rehnquist claims it to be; indeed, we believe that the allegedly "independent" federal judiciary has 
the capacity, because of the statutes which we are about to reveal, to be as corrupt and as influenced by money as 
is any organized mob. There can be no independence nor integrity in a system which permits what essentially 
appears to be lawful one-sided bribery. 

Our fundamental questions is this: How can the federal judiciary be independent and impartial when the law 
permits the federal government to privately award judges up to $25,000 in undisclosed "cash awards", and further, 
to privately "erroneously" overpay them up to $10,000, and then to privately "waive" the overpayments? 

Although the preceding statement is incredible, we shall support it with specific statutory cites. The reader can 
then draw his own conclusions. 

Let us begin with an analogy: Two people, whom we’ll call Mr. White and Mr. Brown, agree to a business 
arrangement: Mr. White, who produces a certain kind of widget, agrees to sell 100 of these widgets to Mr. Brown. 
In the agreement, Mr. White promises Mr. Brown that the widgets will perform a certain function. After the sale, 
Mr. Brown discovers that the widgets do not perform the requisite function. Mr. Brown angrily tells Mr. White that 
the widgets have failed to perform as advertised. He then threatens to sue Mr. White if he does not make good on 
the deal. It is clear that the two men cannot reach an agreement. A lawsuit is imminent. Mr. White then suggests 
to Mr. Brown that, instead of going to court, they go to arbitration. Mr. Brown agrees. But there is one simple 
thing that Mr. White has neglected to mention: in the state in which both men live, a statute exists that permits 
only Mr. White to offer the arbiter a "cash award", since Mr. White owns the arbitration company, and 
furthermore, another statute exists that Mr. White’s arbitration company is the only arbitration company 
lawfully permitted to do business in this state. However, still another statute exists that states that, should Mr. 
Brown, or anyone other than Mr. White, attempt to offer the arbiter a cash award i.e. a bribe, he will have committed 
a felony. Does this scenario sound fair? Does the arbiter have "independence"? Is the arbiter encouraged by this set-
up to have "integrity"? What are the chances of the arbiter’s making a truly fair ruling, or that Mr. Brown will receive 
a "fair trial"? 
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As ridiculous as the previous scenario sounds, the potential for this same set-up exists in statute for the 
Federal Judiciary. We shall attempt to lead you, the reader, through the maze of federal statutes which, when 
added together, provides ample evidence that the strong potential for one-side bribery exists in statute from the 
federal government to its employees, U.S. District Court Judges. 

Let us start with Title 5 of the United States Code (USC) - "Government Organization and Employees" - Part 
III (Employees), Subpart C (Employee performance) Chapter 45 (Incentive Awards) Subchapter I(Awards for 
Superior Accomplishments) Section 4502. This section of Title 5 reveals that government employees can receive 
"cash awards" from their employer of up to $25,000.00: 

"(a) Except as provided by subsection (b) of this section, a cash award under this subchapter [5 USCS §§ 4501 et 
seq.] may not exceed $10,000. 

"(b) When the head of an agency certifies to the Office of Personnel Management that the suggestion, 
invention, superior accomplishment, or other meritorious effort for which the award is proposed is highly 
exceptional and unusually outstanding, a cash award in excess of $10,000 but not in excess of $25,000 may be 
granted with the approval of the Office. 

"(c) A cash award under this subchapter [5 USCS §§ 4501 et seq.] is in addition to the regular pay of the 
recipient. Acceptance of a cash award under this subchapter [5 USCS §§ 4501 et seq.] constitutes an agreement 
that the use by the Government of an idea, method, or device for which the award is made does not form the basis of 
a further claim of any nature against the Government by the employee, his heirs, or assigns. 

"(d) A cash award to, and expense for the honorary recognition of, an employee may be paid from the fund 
or appropriation available to the activity primarily benefiting or the various activities benefiting. The head of 
the agency concerned determines the amount to be paid by each activity for an agency award under section 4503 of 
this title. The President determines the amount to be paid by each activity for a Presidential award under section 
4504 of this title. 

"(e) The Office of Personnel Management may by regulation permit agencies to grant employees time off from 
duty, without loss of pay or charge to leave, as an award in recognition of superior accomplishment or other 
personal effort that contributes to the quality, efficiency, or economy of Government operations." 

Obviously the wording of the preceding statute is somewhat difficult to follow, but careful reading and rereading of 
it plainly shows that the government has built into its statutes the payment to its employees of what are called 
"cash awards", and has set up the conditions under which these payments are made. From 5 USC, we now go to 
28 USC - known as "Judiciary and Judicial Procedure": Title 28 at Section 602 (Employees) states: 

"(a) The Director shall appoint and fix the compensation of necessary employees of the Administrative Office 
in accordance with the Administrative Office of the United States Courts Personnel Act of 1990." 

Subsection (a) of 28 USC § 602 seems fairly innocuous. But what exactly is the "Administrative Office of the 
United States Courts Personnel Act of 1990? Well, at Section 3 (a) (1) of the Act, is stated that the Act: 

"establish(es) procedures for employee evaluations, the granting of periodic pay adjustments, incentive awards…" 

So who are these "employees" that may be "granted" "incentive awards" of up to $25,000.00? 

According to 5 USC § 3371 (3), the Administrative Office of the United States Courts is defined as a "federal agency". 
5 USC § 7342 reveals that the Administrative Office of the United States Courts is the "employing agency" for 
certain federal judges. 
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5 CFR § 870.103 reveals that the Administrative Office of the United States Courts is the "employing office" for 
judges of all United States Courts of Appeals; All United States District Courts; The Court of International Trade; 
The Claims Court; and The District Courts in Guam, the Northern Mariana Islands, and the Virgin Islands. So the 
law states that these specific categories of federal judges can receive "cash awards" of up to $25,000.00. 

But isn’t there some law that requires Federal Judges to disclose all of the money that they receive, and 
whatever sources from which they receive it? Actually, there isn’t. The Ethics in Government Act (5 USC Appx §§101 
et seq, at § 102, specifically forbids the disclosure of monies earned from the Federal Government. The Ethics 
in Government Act exists ostensibly only to discourage conflicts of interest between private industry and 
government employees, between private individuals and government employees, between foreign entities 
and government employees. However, the Ethics in Government Act ironically fails to protect the general public 
from any knowledge of graft, corruption or bribery within the government itself. Furthermore, personal 
financial information is exempt from disclosure under the Privacy Act. Federal judges can thus be paid off 
completely privately and secretly - and lawfully - by their employer - the federal government - with a 
payment statutorily dubbed in this case an "incentive award", also referred to as a "cash award." In the case of 
a private individual, if he or she tried to offer a federal Judge a secret "incentive award" or a "cash award," it 
would called a "bribe." The attempt of a private individual to bribe a judge is classified by the government as a felony. 

But what about the Inspector General, whose job is defined in Title 5 as being "to conduct and supervise audits 
and investigations relating to the programs and operations of establishments" relevant to federal 
government employees, and also "to prevent and detect fraud and abuse in such programs and operations"? Can’t 
he determine whether or not federal Judges are being paid off with "cash awards" from the government or "bribes" 
from private individuals? The Inspector General Act of 1978, (5 USC Appx.)§ 8D, reveals that the Inspector General 
is "under the authority, direction, and control of the Secretary of the Treasury with respect to audits or 
investigations…concerning…(E) other matters the disclosure of which would constitute a serious threat to 
national security. " Section 8D further states: 

"the Secretary of the Treasury may prohibit the Inspector General from carrying out or completing any audit 
or investigation, or from issuing any subpena (sic), after such Inspector General has decided to initiate, carry out, 
or complete such audit or investigation, or to issue such subpena (sic), if the Secretary determines that such 
prohibition is necessary to prevent the disclosure of any information described under paragraph (1) or to 
prevent significant impairment to the national interests of the United States." 

Section 8E reads exactly the same, except for the substitution of the term "Attorney General" for the term "Secretary 
of the Treasury." Perhaps it would be an "impairment to the national interests of the United States" to permit 
the Inspector General to audit the federal Judiciary. And remember, the Attorney General and the Secretary of 
the Treasury are both appointed to office by the President, and both have the authority to prevent the audit 
of whomever or whatever they choose, including the accounts of federal judges. 

Other government agencies are also permitted to award money to federal judges. The Internal Revenue 
Service handbook of Delegation Orders 1229-91 reveals that the IRS is permitted to pay "cash monetary awards" 
to employees of "other government agencies" - which term can easily include federal judges. 

The preceding cites would seem to provide enough information to support our contention that federal Judges 
receive "cash awards" (alias bribes) from their employer, the "United States." But let us go still further; we 
have evidence that there is in place in the statutes yet another form of bribery, called "erroneous payment" 
and "waiver." Let us examine portions of the Code of Federal Regulations. 4 CFR (the regulations relevant to 4 USC 
- "Flag and Seal, Seat of Government and the States") § 91.4 states the following: 

"The Director of the Administrative office of the United States Courts may grant a waiver in whole or in part of a 
claim of the United States in an amount aggregating not more than $10,000 arising out of an erroneous payment of 
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pay.…" 4 CFR § 91.5 (a)(2): "… all doubts are to be resolved in favor of the applicant."(read Judge). 4 CFR § 91.6 
(b): "An erroneous payment, the collection of which is waived pursuant to this subchapter, is deemed valid payment 
for all purposes." 

Again, not only judges are permitted these overpayments and waivers. 28 CFR § 0.155 reveals that employees of 
the Department of Justice, (e.g. FBI agents and United States Attorneys) are permitted the same waivers. 28 CFR 
§ 0.143 reveals that DOJ employees are eligible for "Incentive Awards." 28 CFR § 0.11 reveals that DOJ employees 
are eligible for incentive awards for "…personal effort which contributes to the efficiency, economy or 
other improvement of Government operations…" 

What actions might constitute a contribution "to the efficiency, economy or other improvement of 
Government operations"? Well, the seizure and forfeiture of private property by government agencies certainly 
adds millions every year to the government coffers. Might those responsible for such actions possibly receive 
"incentive awards" from the government? The U.S. Attorneys, who have prosecuted the citizens who have been forced 
to forfeit their houses in IRS seizures, have certainly contributed to the "economy" and "efficiency of 
Government operations" of the federal government. Federal judges, who have sanctioned those same seizures, have 
also certainly contributed to the "economy" and "efficiency of Government operations." Both U.S. Attorneys and 
judges have placed millions of dollars of seized properties into auctions, the profits of which go straight to the 
federal government. Never mind the havoc in personal lives wrought by the seizure and sale of property by 
the government; the "Government operations" of this nature are both "efficient" and "economical," at least as far as 
the coffers of the federal government is concerned. And the U.S. Attorneys and the federal judges are, by law, 
entitled to cash awards for their contributions to this "efficiency" and "economy." Knowing this, it should come as 
no surprise that the U.S. Attorneys and federal judges usually have their offices located in the same 
building, sometimes on the same hall. 

But isn’t there some sort of rule that prevents a presiding judge from hearing a case in which he has an interest in 
the subject matter of the case? In fact, there is. 28 USC § 455 (b) (4) reveals that a judge should disqualify himself if 
he has a "financial interest" in the proceeding. However, we must examine what is actually meant by the 
term "financial interest." 28 USC § 455(d): 

"(4) "financial interest" means ownership of a legal or equitable interest, however small, or a relationship as 
director, adviser, or other active participant in the affairs of a party, except that: 

"(i) Ownership in a mutual or common investment fund that holds securities is not a "financial interest" in 
such securities unless the judge participates in the management of the fund; 

"(ii) An office in an educational, religious, charitable, fraternal, or civic organization is not a "financial interest" 
in securities held by the organization; 

"(iii) The proprietary interest of a policyholder in a mutual insurance company, of a depositor in a mutual 
savings association, or a similar proprietary interest, is a "financial interest" in the organization only if the outcome 
of the proceeding could substantially affect the value of the interest; 

"(iv) Ownership of government securities is a "financial interest" in the issuer only if the outcome of the 
proceeding could substantially affect the value of the securities." 

So the "cash awards" statutorily awarded to judges do not technically constitute a "financial interest" within 
the meaning of the term defined. 

What we are therefore left with is this: we private Citizens must rely solely upon the integrity of federal judges 
and others who are eligible for these substantial - and privately awarded - cash awards. The following list is that 
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of numerous court cases in which judges and other employees and agents of the federal government were convicted 
of crimes which clearly proved them to be without integrity: 

Judges

(a) Slade v. United States, 85 F.2d 786 (10th Cir. 1936): Judge bribed juror to acquit a defendant; judge convicted of bribery. 

(b) United States v. Manton, 107 F.2d 834 (2nd Cir. 1939): Court of Appeals judge involved in bribes to influence decisions.

(c) McDonald v. Alabama, 57 Ala. App. 529, 329 So.2d 583 (1975): sex for leniency.

(d) United States v. Campbell, 684 F.2d 141 (D.C. Cir. 1982): traffic tickets, judge and gratuity.

(e) United States v. Murphy, 768 F.2d 1518 (7th Cir. 1985): Greylord.

(f) United States v. Hollaway, 778 F.2d 653 (11th Cir. 1985): Two Mobile state court judges.

(g) United States v. LeFevour, 798 F.2d 977 (7th Cir. 1986): Greylord.

(h) United States v. Claiborne, 765 F.2d 784 (9th Cir. 1985); see Harry's vindication, State Bar of Nevada v. Claiborne, 756 P.2d 
464 (Nev. 1988).

(i) United States v. Nixon, 816 F.2d 1022 (5th Cir. 1987); habe at 881 F.2d 1305 (5th Cir. 1989): U.S. District Judge convicted of bribery.

(j) United States v. Conn, 769 F.2d 420 (7th Cir. 1985): Greylord.

(k) United States v. Devine, 787 F.2d 1086 (7th Cir. 1986): Greylord.

(l) United States v. Holzer, 816 F.2d 304 (7th Cir. 1987): Greylord.

(m) United States v. Reynolds, 821 F.2d 427 (7th Cir. 1987): Greylord.

(n) United States v. Glecier, 923 F.2d 496 (7th Cir. 1991): Greylord.

(o) United States v. Hastings, 681 F.2d 706 (11th Cir. 1982): This was pre-trial appeal, and later Alcee won criminal case. Is now 
a member of Congress.

(p) United States v. Kahaner, 317 F.2d 459 (2nd Cir. 1963): State judge and former AUSAs.

I.R.S. and Other Federal Agents

(a) Smiler v. United States, 24 F.2d 22 (5th Cir. 1928): Bribe.

(b) Delaney v. United States, 199 F.2d 107 (1st Cir. 1952): Bribe.

(c) United States v. Nunan, 236 F.2d 576 (2nd Cir. 1956): Former IRS Commissioner convicted of tax evasion.

(d) United States v. Umans, 368 F.2d 725 (2nd Cir. 1966): Bribe.
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(e) United States v. Barash, 412 F.2d 26 (2nd Cir. 1969): Bribe.

(f) United States v. Polansky, 418 F.2d 444 (2nd Cir. 1969): Bribe.

(g) United States v. Greenberg, 445 F.2d 1158 (2nd Cir. 1971): IRS agent and bribes.

(h) United States v. Weiser, 428 F.2d 932 (2nd Cir. 1969): IRS agent and bribes.

(i) United States v. Lipton, 467 F.2d 1161 (2nd Cir. 1972): IRS agent and bribes.

(j) United States v. Lanci, 669 F.2d 391 (6th Cir. 1982): FBI agent and bribes.

(k) United States v. Miller, 874 F.2d 1255 (9th Cir. 1989): FBI agent giving documents to Soviets.

(l) United States v. Gorman, 807 F.2d 1299 (6th Cir. 1986): AUSA convicted of taking gratuities.

(m) Glasser v. United States, 315 U.S. 60, 62 S.Ct. 457 (1942): AUSA and bribes. 

(n) Attalallah v. United States, 955 F.2d 776 (1st Cir. 1992): customs agents killed for $700,000.

(o) United States v. Mangan, 575 F.2d 32 (2nd Cir. 1978): crooked IRS agent.

(p) United States v. Johnson, 398 F.2d 29 (7th Cir. 1968): IRS agent guilty of defrauding by filing false returns.

(q) United States v. Morales, 11 F.3d 915 (9th Cir. 1993): IRS agent and bribe.

(r) United States v. Provinzano, 50 F.R.D. 361 (E.D.Wis. 1970): homosexual IRS agent indicted.

Prosecutorial misconduct.

(a) United States v. OMNI International Corp., 634 F.Supp. 1414 (D.Md. 1986): Prosecutor Elizabeth Trimble and Special 
Agents fabricated evidence and a case was dismissed. 

(b) United States v. Burnside, 824 F.Supp. 1215 (N.D. Ill. 1993); United States v. Andrews, 824 F.Supp. 1273 (N.D.Ill. 1993); 
United States v. Boyd, 833 F.Supp. 1277 (N.D.Ill. 1993); United States v. Griffin, 856 F.Supp. 1293 (N.D. Ill. 1994): El Rukn 
cases where lots of "gifts" and benefits to prosecution witnesses caused vacation of convictions. A major scandal.

(c) United States v. Demjanjuk, 518 F.Supp. 1362 (N.D.Ohio 1981), aff'd, 680 F.2d 32 (6th Cir. 1982). Demjanjuk v. Petrovsky, 776 
F.2d 571 (6th Cir. 1985). Demjanjuk v. Meese, 784 F.2d 1114 (D.C.Cir. 1986). Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir. 1993): 
OSI misconduct.

(d) People v. Auld, 815 P.2d 956 (Colo. App. 1991): governmental misconduct caused dismissal of complaint.

(d) The Inslaw affair: Cases dealing with DoJ theft of Promis software.

1. In re Inslaw, Inc., 76 B.R. 224 (Bkrtcy., D.D.C. 1987).

2. In re Inslaw, Inc., 88 B.R. 484 (Bkrtcy., D.D.C. 1987).
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3. United States v. Inslaw, Inc., 113 B.R. 802 (D.D.C. 1989).

4. Inslaw, Inc. v. Thornburgh, 753 F.Supp. 1 (D.D.C. 1990), rev., United States v. Inslaw, Inc., 932 F.2d 1467 (D.C.Cir. 1991).

5. In re Inslaw, Inc., 885 F.2d 880 (D.C.Cir. 1989).

(e) LaRouche: In re Caucus Distributors, Inc., 106 B.R. 890.

None of the bribery charges cited in any of the above cases reflects any prosecutions or convictions for the 
ubiquitous "incentive award" or overpayments which we have revealed, since these "cash awards" are "lawful" 
bribes, and therefore can never be prosecuted as crimes while the statutes permitting them are in force. 

We believe that the citizens of these United States of the American Union can never truly be "free" unless and until 
the federal judiciary is completely free from the possibility of government-sponsored graft and corruption. We 
believe that Congress needs to be apprised of the facts in this article, and that it needs to write laws which permit 
the Citizens to closely scrutinize the monies which federal judges receive from their employer, the 
government, especially in cases in which the Citizens’ property or freedom is at stake. Until this happens, we 
believe that we as private Citizens shall be at the disadvantage of the "awards" which the federal government 
may bestow undisclosed upon federal judges - judges who are supposed to be impartial and to insure us all a fair trial.

Because there is no provision of law for disclosure of financial information on judges, and because there is no 
Privacy Act System of Records which purports to maintain records on financial affairs relevant to federal judges, 
we have no proof whatsoever that any federal judge has ever received any of the incentive awards, overpayments 
or waivers described in this article. We have written this article simply to reveal the evidence published in statute 
that there exists an enormous potential for what is, essentially, government-sanctioned bribery of judges by the 
federal government itself, and that there is no way for the public to know whether or not such bribes are being paid. 
We believe that not all judges know about this information, nor would all judges accept such bribes were they offered.

The authors would like to thank attorney Lowell (Larry) Becraft for generously sharing with them the numerous 
court case cites revealing government corruption contained in this article. 
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THE CIRCLE OF STRIFE

The Circle of Strife 
March 10, 2002 

  
It's the Circle of Life and it moves us all 
Through despair and hope through faith and love 
Till we find our place on the path unwinding 
In the Circle, the Circle of Life. 
     -- "The Circle of Life," lyrics by Tim Rice, ã Walt Disney Co., 1994 
  
Does it matter what form government takes?  There is endless debate today, as there has been down 
through the ages, as to what constitutes the "perfect" form of government.  
  
Western nations today unanimously tout democracy as the answer, though America's forefathers 
specifically eschewed democracy in favor of a constitutional republic.  That was then, however - this is 
now.  
  
Now the debate really is about what form of democracy America has assumed, with "by public opinion 
poll" being the leading contender. 
  
Historically, theocracies were the order of the day in most countries, a form of benevolent dictatorship.  
Those theocracies have ranged from that uneasy alliance between church and state evidenced in European 
empires of a few hundred years ago to the Islamic fundamentalism at work in Iran and many other 
Muslim nations today.  
  
Dictators have been the order of the day down through history, however, regardless of the ostensible 
form that any government has taken.  Dictators have ranged from ruthless individuals (Idi Amin comes to 
mind) to committees of the elite, such as those found in most communist countries, and benevolent 
institutions (Popes, for example).  Dictators have ruled over mobs (Attila), fascism (Hitler), communism 
(Stalin), theocracies (pick your Pope) and democracies (Zimbabwe's Mugabi comes to mind).  
  
My idea of a dictatorship is, "You do it this way, and I couldn't care less what you think."  That is, to 
dictate, pure and simple.  I know that mine is a simplistic approach to things.  Call it a weakness.  
  
It probably did not escape your attention that much of what is going in America today resembles a 
dictatorship, given my definition.  But, a democracy, nonetheless.  After all, the majority got to choose its 
dictator. 
  
Similarly, I view most everything else, other than pure anarchy (every person for him or her self), 
as involving some sort of participation by the people governed (democracies and Republics being prime 
examples, with Britain's parliamentary approach, as practiced today, being a variation on the Republic 
theme). 
  
And, no, it is not contradictory to see participatory governments as being dictatorial - how do you think 
Hitler, Mugabe and countless others assumed power in the first place?  Say what you will, it seems that 
most people quite simply want to be told what to do at every turn, with their choicemaking reserved for the 
more personal things in life - mate, car, pizza, beer, football team, etc.  
  
The illusion of choice, as between Republican and Democrat candidates in America today suffices, 
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just so long as there are 47 brands of beer in the supermarket aisles.  After all, most Americans don't even 
bother to vote any more (perhaps in recognition of the lack of choice). 
  
So, we have democracies that act like dictatorships and dictatorships that produce greater personal 
freedom than any democracy around.  Does it really matter what form government takes?  I suspect that it 
doesn't. 
  
Many will disagree with my take on things, of course, but that is nothing new. 
  
The Circle of Strife.  I see a pattern repeating itself all through the fabric of society, down through 
history.  I call it the "Circle of Strife."  And it happens everywhere, it seems, regardless of the form of 
government.  Simply put, the Circle of Strife says:  freedom fosters tyranny and tyranny breeds freedom.  
  
Regardless of a country's form of government, its citizenry is subject to absolute tyranny or near-absolute 
freedom, or something in between.  And there is a cycling between the two extremes, seemingly 
independent of the form of government extant at any given time. 
  
Only in a truly free country, as America quite nearly once was, can tyranny be given the space to gain a 
foothold and grow.  Grow until, like the noxious weed that it emulates, every bit of freedom is crowded out 
of existence.  However, then the seeds of freedom left behind (memories, be they actual or hard wired via 
some sort of DNA encoding) begin to sprout.  And grow.  And flourish.  And finally vanquish the tyranny 
that went before.  Until freedom reigns supreme all over again, creating space for tyranny once again to 
gain a foothold.  And so it goes. 
  
We create our own opposition, in other words.  
  
And revolution does not necessarily mark a shifting of the pendulum back along the course just 
traced.  The Russian revolution last century was merely a stopover from the relative freedom under 
Russia's monarchy to the nightmare tyranny of the communists that very nearly destroyed that nation. 
Trading the devil you know for the one you don't is not always a good idea.  
  
Men want to be led, for they always choose leaders, even though that choice sometimes is in allowing 
someone to assume control.  Men want to be led benignly, in their best interests.  That can happen 
irrespective of the form a government might take. 
  
In fact, an argument can be made that democracy is one of the worst forms of government, since it always 
results in a form of mob rule.  Two wolves and a lamb voting about what's for dinner, as they say.  
  
There always will be a sizable minority in a democracy that gets tyrannized by the majority, 
an everpresent fear of America's founding fathers, which is why they established a constitutional republic, 
instead.  They knew about mob psychology; how a large group of people sheds its morality and mindlessly 
thinks only of its primal desires.  Lynch mobs are the classic example.  Welfare and open borders are two 
of the results of mob rule, the inevitable result when two out of a group of three find they can peacefully 
take the third's wealth by merely voting it to themselves. 
  
America truly has become a democracy.  The republican (not to be confused with Republican, a 
political party that espouses socialism) safeguards have been abandoned through time, casualties of 
Supreme Court lawmaking, congressional sellout and Executive Order.  
  
The order of the day:  voting for which dictator you want, then government leading by following the polls, 
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the results of which are engineered by the controlled media in the first place.  A form of democracy.  A 
guided democracy.  A dictatorship, if you will. 
  
Make no mistake about the existence of an American dictatorship, with the reigns of power held 
by those who stand in the shadows, orchestrating the mob to flow in predetermined paths, much as Hitler 
used his awesome powers of elocution to hold his mobs in thrall.  
  
And ever-increasing tyranny, as evidenced by the machinations of John Ashcroft's Ministry of  Homeland 
Oppression...er, Department of Homeland Defense...the (anti-)Patriot Act and Bush the Second's 
neverending war against the denial of the West its oil.  And the fact that America has a higher percentage 
of its population behind bars than any other country in the world.  And the formation of a federal police 
force by the commandeering of each state's National Guard, together with the arming of virtually every 
federal employee with a uniform.  And the ongoing disarming of private citizens.  And the implementation 
of thought crimes.  And the nascent Gestapo now forming up under the guise of the "Human Rights Task 
Force."  And...and...and..... 
  
How long before the pendulum reaches its maximum travel toward tyranny in America and begins to 
retrace its steps?  How long before all true freedom is snuffed from existence, leaving only its seeds to 
germinate in the dark?  Must it be that, like William Wallace, we demand "Freedom" only with our final 
breath? 
  
Make no mistake.  True freedom will return to America.  What form the government has then doesn't 
particularly matter, but a constitutional republic did work once.  It's just a matter of time.  It's all a part of 
the Circle of Strife. 
  
New America.  An idea whose time has come. 
-ed 

"I didn't say it would be easy.  I just said it would be the truth." 
            - Morpheus 

ã Edgar J. Steele, 2002

Forward as you wish.  Permission is granted to circulate
among private individuals and groups, post on all Internet
sites and publish in full in all not-for-profit publications. 
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Write to me at Steele@PlainLawTalk.com 

Make a difference!  The Patriot Civil Liberties Union (PCLU) needs your support to continue 
its work fighting for the right of Americans to be free of government tyranny at all levels 
and restoration of the US Constitution as America’s guiding charter.  Please mail donations 
to PCLU, PO Box 1255, Sagle, Idaho 83860 or via credit card at PayPal.com, marked for PCLU
via Steele@PlainLawTalk.com 
___________________________________________________________________ 
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The Federal Mafia Courts Stole your Seventh Amendment Right to Trial By Jury!

The Federal Mafia Courts stole your Seventh Amendment right to trial by jury.  Here is what the Seventh Amendment 
says about the right of trial by jury:

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to 
the rules of the common law. 

Here is what the tyrants in the Fifth Circuit court of federal appeals said about your Seventh Amendment right to jury trial 
in the case of Mathes v. Commissioner of Internal Revenue, 576 F.2d 70, 1978:

Taxpayers also assert they were denied their Seventh Amendment right to trial by jury before the Tax Court. The 
Seventh Amendment preserves the right to jury trial "in suits at common law." Since there was no right of action 
at common law against a sovereign, enforceable by jury trial or otherwise, there is no constitutional right to a jury trial in 
a suit against the United States. See 9 C. Wright & A. Miller, Federal Practice & Procedure § 2314, at 68-69 (1971). 
Thus, there is a right to a jury trial in actions against the United States only if a statute so provides. Congress has not 
so provided when the taxpayer elects not to pay the assessment and sue for a redetermination in the Tax Court. For a 
taxpayer to obtain a trial by jury, he must pay the tax allegedly owed and sue for a refund in district court. 28 U.S.C. §§ 
2402 and 1346(a)(1). The law is therefore clear that a taxpayer who elects to bring his suit in the Tax Court has no 
right, statutory or constitutional, to a trial by jury. Phillips v. Commissioner, 283 U.S. 589, 599 n. 9, 51 S. Ct. 608, 75 L. 
Ed. 1289 (1931); Wickwire v. Reinecke, 275 U.S. 101, 105-106, 48 S. Ct. 43, 72 L. Ed. 184 (1927); Dorl v. Commissioner, 
507 F.2d 406, 407 (2d Cir. 1974) (holding it "elementary that there is no right to a jury trial in the Tax Court.").

Therefore, we only get a trial by jury when litigating against the U.S. government for wrongful taking of taxes if 
Congress gives its permission by statute!  Do you think they will ever do that?  Fat chance!  The Constitution no 
longer guarantees a trial by jury if the matter being litigated is taxes and the litigant is suing the federal government.  We 
have the wranglings of corrupt judges like the one above to thank for that.

With the above startling realizations in mind, do you think it is EVER possible to guarantee a fair trial or a balance of power 
if you are litigating against the IRS in a federal court?  Absolute power corrupts absolutely, and there is no better example 
of that philosophy in action than in the federal courts.  The deck in federal court is obviously stacked, which explains why 
so many irrational and unconstitutional rulings occur in the context of income tax litigation in the federal courts.  Another 
thing that this section ought to convince you of is that it is more productive in a federal court to go after the 
individual government officials involved for corruption, fraud, and extortion under the color of office than it is to go after 
the government.  If they violate the law, they can be held personally liable, and because you are not suing a sovereign, 
the United States Government, you can be assured your right to a Trial by Jury. 

Do you STILL think we live in a free country?  Our government is no different than having a monarch with absolute power 
to do whatever it wants with sovereign immunity from prosecution for wrongdoing granted by our corrupt federal courts! 
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For the past year, Republicans have been trying to explain to us 
small-government advocates why we should vote for George W. 
Bush. But since Mr. Bush has no plans to reduce government or 
improve our lives in any significant way, Republicans have had 
only one argument: he isn't Al Gore. ("You don't want Al Gore in 
the White House, do you?") 

But after seeing the Republican convention -- with its theme, "big 
government can be compassionate government" -- it turns out that 
George Bush is Al Gore after all. 

Since George Bush loves big government as much as Al Gore does, 
Republicans have had to find another reason for us to choose Bush 
over Gore. So they remind us that the next President may select as 
many as three or four new Supreme Court judges. 
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"Do you want Al Gore choosing those judges?" they ask. 

The Supreme Court is a favorite Republican whipping boy. They 
blame the court for many of today's ills -- hoping we'll ignore the 
role of the big-spending Reagan and Bush administrations and the 
pork-obsessed, over-regulating, power-hungry Republican 
Congress. 

They neglect to mention that Republican presidents appointed 
seven of the nine judges on the court they love so much to hate. 
They expect us to jump at the chance to vote for a president who 
will undoubtedly appoint more judges like Anthony Kennedy, 
Sandra Day O'Connor, and David Souter. 

And they ignore the fact that even their favorite judges -- Clarence 
Thomas and Antonin Scalia -- often ignore the plain meaning of the 
Constitution in an effort to impose their own values on America. 

Picking a Supreme Court judge  
We have bad Supreme Court judges because bad presidents have 
chosen them. And the court won't be improved by electing another 
big-government president -- whether his name is Al Gore or George 
Bush. 

Every modern Supreme Court justice decides constitutional 
questions by referring to something other than the plain language of 
the Constitution. They invoke "original intent," a "living 
Constitution," "penumbras," "the greater good," or the "compelling 
interest" of government. In so doing, they demonstrate that they're 
unqualified to sit on the Supreme Court. 

What should be the proper qualifications of a Supreme Court 
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judge? Should the president apply a litmus test in choosing 
nominees? 

Yes, he should. If I become president, I will ask six simple 
questions of any potential judge. 

The First Amendment says, 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press, or the right of the 
people peaceably to assemble, and to petition the Government 
for a redress of grievances. 

And yet, when Congress or a legislature makes 
a law censoring the Internet, restricting political 
advocacy, prohibiting cigarette advertising on 
TV, or barring hate speech, the judges don't 
strike it down automatically. They deliberate to 
determine whether the government has a 
"compelling interest" in regulating speech or 
the press. 

But the First Amendment says, "Congress shall make no law. ..." 

It doesn't speak of the government's "compelling interest" or 
provide for any exceptions or qualifications. It says very simply, 
"Congress shall make no law. ..." 
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No law. 

So the first question I would pose to any potential Supreme Court 
judge is: 

1. Can you read? 

If the prospect can pass a reading test, we can move on to the 
second question: 

2. What do the words "Congress shall make no law" mean? 

The Second Amendment says: 

A well regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear Arms, shall 
not be infringed. 

Again, no exceptions or qualifications are 
given. So my next question is: 

3. What do the words "shall not be infringed" mean? 

And on from there: 

4. Do the thousands of gun laws now on the books infringe in any 
way whatsoever on the "right of the people to keep and bear 
arms"? 

The Ninth Amendment says: 

The enumeration in the Constitution, of certain rights, shall 
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not be construed to deny or disparage others retained by the 
people. 

Nowhere in the Constitution is the government 
given the power to take away your right to 
privacy, your right to defend yourself, your 
right to keep your property, your right to 
choose your own retirement program, or in fact 
any other right. 

So my next question is: 

5. What rights do the people no longer have, and where in the 
Constitution were those rights taken from the people? 

The 10th Amendment says: 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people. 

My final question will be: 

6. Where in the Constitution was it delegated to the United States 
government the power to interfere in education, health care, law 
enforcement, welfare, charity, corporate welfare, or any of the 
many other areas that form a part of today's overbearing, over-
regulating, over-expensive federal government? 
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These six questions will tell me all I need to know about the kind of 
judge a potential nominee would be. 

Plain English  
The Constitution isn't written in Chinese, Swahili, or Esperanto. It 
is in plain English. We don't need anyone to translate or interpret 
for us. It isn't even necessary to study the history of the adoption of 
the Constitution, since there's nothing mysterious about its words. 

Phrases like "make no law" or "shall not be infringed" or "retained 
by the people" or "reserved to" are comprised of everyday words 
that require no search for "original intent" or "penumbras." 

The Constitution means what it says it means -- or it means nothing 
at all. And any judge who overrules the plain English of the 
Constitution is no judge at all -- whether he's been appointed by a 
Republican or a Democrat. 

Will either Al Gore or George Bush choose judges on the basis of 
their respect for the plain words of the Constitution? 

Of course not. They both believe in big government. They both 
believe your leaders know what's best for you. 

Neither of them thinks of you as a sovereign individual with 
inalienable rights he should leave alone. And neither of them 
intends to have his grand plans for a Brave New World derailed by 
the plain words of the Constitution. 

Al Gore doesn't want a Supreme Court judge who will strike down 
his vision for federal pre-school programs. George Bush doesn't 
want a judge who will strike down his vision of federal school 
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vouchers. 

Neither of them wants judges who will keep him from meddling in 
education or violating the Constitution in any other way. Quite the 
contrary. 

So why should you think you'll be any freer with a Bush Supreme 
Court than one selected by Al Gore? Do you believe George W. 
Bush -- who hasn't proposed a single reduction in big government -- 
is determined to keep the government's nose out of your business? 

I don't think so. He can't wait to get his hands on the reins of power 
so he can use your tax money to promote his favorite charities. He 
can't wait to impose his concept of a good society on you. 

What Do You Want?  
Do you want smaller government? 

If so, you will never get it so long as you support those who are 
making government bigger. You will never get it by inventing 
excuses to vote for those who are working to make government 
more expensive, more intrusive, more oppressive. 

If you vote Republican or Democratic, you're giving up. You're 
saying there's no hope you'll ever be free, and so you're just going 
to make the best of a bad bargain -- by voting for the person who 
will take you to Hell at the slowest rate. 

If you want freedom, you must vote for freedom -- not for big 
government. When you do so, you may not get what you want this 
year. But you're paving the way to get freedom in your lifetime -- 
and maybe even in this decade. 
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But with the Republicans and Democrats, you'll never get what you 
want. Instead, you, your children, and your grandchildren will face 
an ever-larger, more intrusive government. 

To get freedom, you have to vote for it -- for candidates who are 
unconditionally for smaller government, with no exceptions and no 
excuses. 
 

 
SPECIAL OFFER! 

If your retirement funds are vulnerable to market crashes, corporate 
scandals, wartime intrusions, or any other unexpected events, you 
need to make your investment portfolio bullet-proof. Harry Browne 
can help you do that. Just click here for information. 

Harry Browne is the director of public policy at the American 
Liberty Foundation. You can read more of his articles and find out 
about his network radio show at HarryBrowne.org.  
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THE WICKED STEP GOVERNMENT

The Wicked Stepgovernment 
by Edgar J. Steele 

March 7, 2002 
  
And let us reflect that, having banished from our land that religious intolerance 
under which mankind so long bled and suffered, we have yet gained little if we countenance 
 a political intolerance as despotic, as wicked, and capable of as bitter and bloody persecutions. 
          - - Thomas Jefferson, First Inaugural Address, March 4, 1801 
  
Much is made these days of ours being a government of laws, rather than of men.  The 
difference is bound up in the concept that men are subject to bias.  At best, we tend to see the world as we 
would like it to be, not how it really is.  Often, our wishes are born of personal desire or, worse, avarice.  
Being subject to law supposedly ensures that we are all treated equally.  That's the theory. 
  
But, there's a problem with theories.  For example, in theory, Communism appears to be the greatest socio-
economic system around.  In practice, well...one need only look to the shambles made of one of the greatest 
countries in the world during the last century by Communism:  Russia.  Other examples abound:  Cuba, 
for instance.  
  
Academicians excuse examples of Communism-as-failure by sniffing, "Well, they just didn't do it right."  
Do it right, say the academics, and it will work just like the textbooks say.  That's why they are academics, 
of course.  Those who can't do, and all that.  They just don't get the notion that if something requires 
laboratory conditions to succeed, it will fail in the real world.  
  
Murphy's law applies in the real world but apparently not in the rarefied atmosphere of academe.  It takes 
a towering intellect to create a towering house of cards. 
  
Communism does look pretty good on paper.  In practice and in small groups, communism even seems to 
work pretty well.  That's just what a family is, after all.  From each according to their ability and to each 
according to their needs.  
  
Families depend upon their leaders (parents) to be benevolent dictators, and there's the rub.  Families 
without benevolent dictators can be merely unpleasant; those with tyrants or criminals in charge can be 
hell on earth.  Stepchildren, in particular, know this.  Countries are no different.  It's just a matter of 
scale.  Look at what Stalin did. 
  
That's why we strive to eliminate the personal element from the way in which we are ruled - a government 
of laws, in other words.  And we go our merry way, supremely confident that we have done all that we can 
to ensure truth,  justice and the American Way.  That's the theory. 
  
Reality, again, is something different.  
  
Because we allow men to write those laws. 
  
Because we allow men to interpret those laws.   
  
Because we allow men to decide when those laws will be enforced.  
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Because we allow men to decide where those laws will be enforced.  
  
Because we allow men to decide against whom those laws will be enforced. 
  
Because we allow men to sit in judgment of other men accused of breaking those laws.  
  
And, of course, we allow men to carry out the judgments that are rendered.  
  
The result can be every bit as tyrannical as that suffered by Russians under Stalin's iron grip.  Only it isn't 
as widespread.  It occurs sporadically in America today.  Suffered by some individuals in all places, such 
as the politically incorrect.  Suffered by all individuals in some places, such as those ruled by corrupt 
county or parish bosses.  Suffered by everybody everywhere, as with the general disarming of Americans 
taking place today, while government at every level seems to be arming everybody with any sort of 
uniform.  Or with the total elimination of civil liberties of any sort in certain places, like airports. 
  
That's how someone like Lonny Rae, a client of mine, can be sentenced to jail for a pure thought "crime," 
in a harbinger of things to come to all of us, as a poorly-conceived statute is capriciously applied and 
arbitrarily ruled upon...by men.  Men who ignore the First Amendment, as they do now the entirety of the 
Constitution under which America was founded. 
  
That's how Brian and Ruth Christine, also clients of mine, can have their children taken away for specious 
child neglect charges, because their kids were skinny like themselves and not fat like the normal kid 
today.  Because they fought back against a corrupt rogue state agency - composed of men - they now face 
life in prison.  Because laws conceived by men are stretched to apply to a situation not considered by those 
men...stretched by other men. 
  
The average American refuses to believe that it happens at all, of course.  "We're a nation of laws, not of 
men," they respond.  "Truth will out."  Sure.  In your dreams.  Maybe.  Maybe not. 
  
Lonny Rae and Brian and Ruth Christine are casualties of the nation-of-laws myth, casualties that we 
conveniently ignore by pretending that, somehow, we aren't told the whole story.  They must be the bad 
guys, else they wouldn't be in court.  After all, we are a nation of laws. 
  
Get this:  We are a nation of men, just like every other nation before us and every other nation that ever 
will follow.  
  
Ours is a nation of men using the nation-of-laws shibboleth as a mantra to keep its citizenry in check.  So 
long as our leaders are benevolent and have our best interests at heart (or think they have, at least), things 
kind of stumble along ok.  That's why we allow John Ashcroft to tighten the screws of justice as he has, of 
late.  That's why we allow a travesty like the appallingly-named Patriot Act to be enacted.  Problem is, 
laws tend to travel in one direction only:  toward ever-greater control.  
  
So long as Dad is a nice guy, the family gets on fine.  However, if ever Dad gets replaced with a wicked 
stepfather, then things can spiral out of control very quickly, owing to the impressive controls at his 
disposal. 
  
The stage now is set.  How long before a wicked stepgovernment emerges and assumes control via the 
awesome mechanisms put in place during the current administration and its predecessor?  
  
How long before what is happening in pockets of society today, to the likes of Lonny Rae and the 
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Christines, begins to happen to all of us?  Believe me, they are not isolated occurrences, either, like they 
would have been even 10 or 15 years ago.  
  
As an attorney, over the past few years I have seen a groundswell of corruption yielding up an ever-
increasing tidal wave of casualties just like my more noteworthy clients today.  
  
However, most people can't get lawyers because they don't have one or two hundred thousand dollars to 
throw at a trial.  (And, no, having a public defender is not anything like having a lawyer.)  Virtually every 
lawyer today is more concerned with income and image than with justice.  And they are overwhelmingly 
the ones who become judges, of course, and politicians and elected officials.  Even public defenders.  
Especially public defenders. 
  
Corruption and oppression have spread like a cancer through the American body politic.   They have 
metastasized to every facet of American society, such that surgery alone will no longer suffice.  Nor, I fear, 
will the political equivalent of chemotherapy or radiation effect a cure without killing the patient, as well.  
It's terminal. 
  
If  ever you want to know where you're going, just turn around and take a look at where you're coming 
from.  Look at what America has been doing to other countries, of late.  Look at our undeclared war-that-
will-never-end.  Look at what America is doing to Lonny Rae, Brian and Ruth Christine and to countless 
others throughout America today.  Look at the Patriot Act and what has been done to the constitutional 
republic established by our forefathers.  It doesn't take a rocket scientist to project the trend line to its 
obvious conclusion.  
  
We need a new America altogether. 
  
New America.  An idea whose time has come. 
-ed 

"I didn't say it would be easy.  I just said it would be the truth." 
            - Morpheus 

ã Edgar J. Steele, 2002
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THREE ELEMENTS THAT CAN RENDER COURT RULINGS VACATABLE

1. Existence of inherent fraud.

  

●     37 Am Jur 2d at section 8 states, in part: "Fraud 
vitiates every transaction and all contracts. Indeed, the 
principle is often stated, in broad and sweeping 
language, that fraud destroys the validity of 
everything into which it enters, and that it vitiates the 
most solemn contracts, documents, and even 
judgments."

  

●     The general misconception is that any statute passed 
by legislators bearing the appearance of law 
constitutes the law of the land. The U.S. Constitution 
is the supreme law of the land, and any statute, to be 
valid, must be in agreement. It is impossible for both 
the Constitution and a law violating it to be valid; one 
must prevail. This is succinctly stated as follows: 

The general rule is that an unconstitutional statute, 
though having the form and name of law, is in reality 
no law, but is wholly void, and ineffective for any 
purpose; since unconstitutionality dates from the time 
of its enactment, and not merely from the date of the 
decision so branding it. An unconstitutional law, in 
legal contemplation, is as inoperative as if it had 
never been passed. Such a statute leaves the question 
that it purports to settle just as it would be had the 
statute not been enacted. 

Since an unconstitutional law is void, the general 
principles follow that it imposes no duties, confers no 
rights, creates no office, bestows no power or 
authority on anyone, affords no protection, and 
justifies no acts performed under it. . . 

A void act cannot be legally consistent with a valid 
one. An unconstitutional law cannot operate to 
supersede any existing valid law. Indeed, insofar as a 
statute runs counter to the fundamental law of the 
land, it is superseded thereby. 

2. Existence of inherent lack of bona fide jurisdiction.

  

●     "Although there formerly was a conflict of authority 
with respect to the proof of jurisdiction or the lack of 
jurisdiction, the Supreme Court has declared that one 
who claims that the power of the court should be 
exercised in one's behalf must carry throughout 
the litigation the burden of showing that he or she 
is properly in court. Accordingly, if a party's 
allegations of jurisdictional facts are challenged by 
an adversary in any appropriate manner, he or she 
must support them by competent proof, and, even 
where they are not so challenged, the court may still 
insist that the jurisdictional facts be established or the 
case be dismissed, and for that purpose the court may 
demand that the party alleging jurisdiction justify his 
or her allegations by a preponderance of evidence. 
However, it is not mandatory upon the court to call 
upon the party asserting jurisdiction to establish it by 
proof, in the event that the party's jurisdictional 
averments are not properly challenged by the 
adversary, and, in such a case, application may be 
made of the rule that proof in support of 
jurisdictional averments need not be offered where 
the defendant does not formally plead to 
[challenge] the jurisdiction." § 2.455, Federal 
Procedure 

[EDITOR'S COMMENT: Hello!!!! Does that last 
statement wake anybody up to the critical reason why 
it is important to always challenge jurisdiction to be 
sure it is truly bona fide? Since there is no statute of 
limitations on fraud, jurisdiction can be challenged at 
any time, even after a case has been "decided". 
[smile] And further, were you ever given bona fide 
written full disclosure that by hiring an attorney, you 
had been automatically presumed to have waived any 
jurisdictional challenges because of the attorney being 
an "officer of the court"???? Hello!!!!]

  

3. Existence of inherent lack of bona fide due process of 
bona fide law.

  

●     "The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be search, and the persons or 
things to be seized." Article IV in amendment to the 
Constitution of the United States

  

●     "No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived or life, liberty or 
property, without due process of law; nor shall 
private property be taken for public use without just 
compensation." Article V in amendment to the 
Constitution of the United States
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No one is bound to obey an unconstitutional law 
and no courts are bound to enforce it. 

Sixteenth American Jurisprudence 
Second Edition, 1998 version, Section 203 (formerly 
Section 256) 

●     JURISDICTION the power to hear and determine a 
case. 147 P.2d 759, 761. This power may be 
established and described with reference to particular 
subjects or to parties who fall into a particular 
category. In addition to the power to adjudicate, a 
valid exercise of jurisdiction requires fair notice and 
an opportunity for the affected parties to be heard. 
Without jurisdiction, a court's judgment is void. A 
court must have both SUBJECT MATTER 
JURISDICTION and PERSONAL JURISDICTION 
(see below). See also territorial jurisdiction; title 
jurisdiction." 

SUBJECT MATTER JURISDICTION refers to 
the competency of the court to hear and determine 
a particular category of cases. Federal district 
courts have "limited" jurisdiction in that they 
have only such jurisdiction as is explicitly 
conferred by federal statutes. 28 U.S.C. §1330 
[EDITOR'S NOTE: see also 40 U.S.C.S. §255] et 
seq. See LIMITED [SPECIAL] JURISDICTION. 
Many state trial courts have "general" jurisdiction 
to hear almost all matters. The parties to a lawsuit 
may not waive a requirement of subject matter 
jurisdiction. 

TERRITORIAL JURISDICTION the territory 
over which a government or a subdivision thereof 
has jurisdiction, 147 P.2d 858, 861; relates to a 
tribunal's power with regard to the territory 
within which it is to be exercised, and connotes 
power over property and persons within such 
territory. 94 N.E. 2d 438, 440. 

TERRITORIAL COURT a court established by 
Congress under Art. IV, Sec. 3, Cl. 2 of the 
Constitution, which gives Congress the power to 
make "all needful rules and regulations respecting 
the territory or other property belonging to the 
United States." 370 U.S. 530, 543; 371 F.2d 79, 81. 
Above definitions from: Barron's Law Dictionary, 
Fourth Edition.

  

●     "In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed 
of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his 
favor, and to have the assistance of Counsel for his 
defence." Article VI in amendment to the Constitution 
of the United States

  

●     "The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage 
others retained by the people." Article IX in 
amendment to the Constitution of the United States

  

●     "The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people." 
Article X in amendment to the Constitution of the 
United States

  

●     "Section 1. Neither slavery nor involuntary 
servitude, except as a punishment for crime whereof 
the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their 
jurisdiction." Article XIII in amendment to the 
Constitution of the United States
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●     "...Unless and until the United States has accepted 
jurisdiction over lands hereafter to be acquired as 
aforesaid, it shall be conclusively presumed that no 
such jurisdiction has been accepted." Excerpted 
from 40 U.S.C.S. §255 

"In view of 40 USCS §255, no jurisdiction exists in 
United States to enforce federal criminal laws, 
unless and until consent to accept jurisdiction over 
lands acquired by United States has been filed in 
behalf of United States as provided in said section, 
and fact that state has authorized government to take 
jurisdiction is immaterial. Adams v. United States 
(1943) 319 US 312, 87 L Ed 1421, 63 S Ct 1122. 
Excerpted from 40 USCS §255, interpretive note 14.

●     "All political power is inherent in the people. 
Government is instituted for their equal protection 
and benefit, and they have the right to alter, reform, or 
abolish the same, whenever they may deem it 
necessary; . . ." Article I, Section 2, Constitution of 
the state of Ohio

  

●     "This enumeration of rights shall not be construed to 
impair or deny others retained by the people, and all 
powers, not herein delegated, remain with the 
people." Article I, Section 20, Constitution of the 
state of Ohio.

 

Note: Preliminary research has found that there may be as many as 50,000,000 (yes, 50 million!) inherently void and 
vacatable court cases that have already been decided in the courts across the nation. Do you think there's a possibility that 
one of those just might be yours or someone you know? Is it worth checking into and standing up and challenging? Only 
you can decide. What are you waiting for?

  
Copyright Family Guardian Fellowship Last revision: April 21, 2006 10:55 AM
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1-4.010 Introduction 

Under Executive Order 11222, each agency of the federal government is responsible for 
issuing regulations on the standards of conduct, including ethical conduct, for its employees. It is 
required that these standards be brought to the attention of each employee annually. The 
Department follows the government-wide standards of conduct promulgated by the Office of 
Government Ethics (OGE) at 5 C.F.R. Chapter XVI, especially Parts 2634, 2635, 2636, and 2637; 
and Department of Justice Order 1200.1. In addition, there are supplemental regulations for the 
Department of Justice which address, among other things, outside employment. See 5 C.F.R. § 
3801.101-106. Every current employee should be reminded annually of the existence of the 
standards of conduct contained in 5 C.F.R. Chapter XVI and DOJ Order 1735.1A, and where to 
review a copy. All employees should review these standards carefully and bring any problems to 
the attention of their supervisors. Also, all employees are subject to the provisions of 18 U.S.C. § 
201 et seq., making criminal certain activities by employees or former employees.

Any questions concerning the applicability of 5 C.F.R. § 2634 et seq., DOJ Order 
1735.1A, the statutes upon which these regulations are based (see discussion below), or any other 
applicable professional standards should be addressed to the Ethics Advisors in the Districts. For 
example, an employee should contact his/her Ethics Advisor when he/she: (1) is offered a gift in 
connection with his/her job, including, in certain cases, from another employee, and especially 
when the offer involves an award, the payment of money, travel and/or lodging expenses, or free 
attendance at any event; (2) is assigned a matter where his/her official actions may affect his/her 
financial interest or the interest of any person with whom he/she is seeking or negotiating for 
future employment; (3) is asked to participate in a matter that might cause a reasonable person to 
question his/her impartiality; (4) might realize private gain through the use of his/her official 
position, non-public information, government property, and/or official time; or (5) pursues 
outside employment or other outside activity that may conflict with his/her official duties. 

The Deputy Designated Agency Ethics Official (DDAEO) for the offices of the United 
States Attorneys and the Executive Office for United States Attorneys (EOUSA) is the Legal 
Counsel, EOUSA. Unless otherwise indicated in this chapter, "employee" means an employee of 
EOUSA or a United States Attorney's Office. The DDAEO is authorized to review requests to 
engage in outside activities employment or other matters which might appear inappropriate or 
improper under the various applicable standards of conduct. In many cases, employees should, 
and in some cases, must (see, e.g., USAM 1-4.320), seek approval from the DDAEO before 
engaging in certain outside activities. Although the role of the DDAEO is to determine whether 
the activity violates any of the various standards of conduct mentioned in this chapter, the 
DDAEO will also consider, based on the representations of the requestor, whether engaging in the 
activity would cause a reasonable person with knowledge of the relevant facts to question the 
employees impartiality. Approvals are based solely on the information provided by the employee, 
and may be invalid if the employee provided incorrect or incomplete information. 
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Disciplinary action for violating a provision of 5 C.F.R. Part 2635 or any agency 
supplemental regulations will not be taken against an employee who has engaged in conduct in 
good faith reliance upon the advice of an agency ethics official, provided that the employee made 
full disclosure of all relevant circumstances. Reliance on any other individual, such as a private 
attorney, will not shield an employee from discipline. Further, when the employee's conduct 
violates a criminal statute, reliance on the advice of the DDAEO cannot ensure that the employee 
will not be prosecuted. Such reliance is, however, a factor considered by the Department in 
selection of such cases for prosecution. 

1-4.100 Allegations of Misconduct by Department of Justice Employees -- 
Reporting Misconduct Allegations 

Department employees shall report to their United States Attorney or Assistant Attorney 
General, or other appropriate supervisor, any evidence or non-frivolous allegation of misconduct 
that may be in violation of any law, rule, regulation, order, or applicable professional standard. 
The supervisor shall evaluate whether the misconduct at issue is serious, and if so shall report the 
evidence or non-frivolous allegation to the Office of Professional Responsibility (OPR) or to the 
Office of the Inspector General (OIG), and to EOUSA, as set forth below. 

If the supervisor was involved in the alleged violation, the supervisor must bring the 
evidence or allegation to the attention of a higher-ranking official. An employee who wishes to 
report directly to OPR or OIG may do so. 

When a supervisor is uncertain whether an allegation should be referred, the supervisor 
may telephone OPR or OIG to determine what action to take. 

Reporting an allegation raises no inference that the allegation is well-founded. 

All employees have a duty to cooperate with internal investigations conducted by OPR, 
OIG or another internal agency official. 

A.  Office of Professional Responsibility of the Department of Justice. Evidence and non-
frivolous allegations of serious misconduct by Department attorneys that relate to the 
exercise of their authority to investigate, litigate, or provide legal advice shall be reported 
to OPR. 

B.  Offices of Professional Responsibility of the Federal Bureau of Investigation and the 
Drug Enforcement Administration. Evidence and non-frivolous allegations of serious 
misconduct by FBI or DEA employees shall be reported to the Office of Professional 
Responsibility of the FBI or DEA. Employees of the FBI or DEA who wish to report an 
allegation outside of their component may report to the Deputy Attorney General. 
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C.  Office of the Inspector General. Evidence and non-frivolous allegations of waste, fraud, 
abuse or other misconduct by and Department employee, except as set forth an (A) and (B) 
above shall be reported to OIG. 

D.  Executive Office for United States Attorneys. Any evidence or non-frivolous allegation 
involving an employee of a United States Attorney's office or EOUSA shall also be 
reported to the Legal Counsel, EOUSA. 

1-4.120 Reporting Allegations in the Course of Judicial Proceedings 

A.  Judicial Statements Concerning Misconduct. Department attorneys shall report to their 
supervisors any statement by a judge or magistrate indicating a belief that misconduct by a 
Department employee has occurred, or taking under submission a claim of misconduct. 
Supervisors shall report to DOJ OPR immediately any evidence or non-frivolous 
allegation of serious misconduct. 

B.  Judicial Findings of Misconduct and Requests for Review. Whenever a judge or 
magistrate makes a finding of misconduct by a Department employee or requests an 
inquiry by the Department into possible misconduct, the finding or request shall be 
reported immediately to the employee's supervisor and to DOJ OPR, regardless whether 
the matter is regarded as serious or non-serious. 

1-4.130 Litigation Concerning Misconduct Allegations 

A.  Supervisory Review of Court Filings. Before any pleading or other document concerning 
any non-frivolous allegation of serious misconduct is filed, whether in the district court or 
on appeal, it must be reviewed by a supervisor who is not implicated by the allegation. 

B.  Recusal Upon Finding of Misconduct. A Department attorney who is found to have 
engaged in misconduct shall not represent the United States in litigation concerning the 
misconduct finding, unless approval is obtained from the responsible United States 
Attorney or Assistant Attorney General. 

C.  Consultation with DOJ OPR. The supervisor may consult with DOJ OPR before filing 
any pleading relating to a misconduct allegation, and must apprise DOJ OPR of any 
significant developments after a matter has been reported to DOJ OPR pursuant to this 
section. 

1-4.140 Office of Professional Responsibility Procedures 

A.  Preliminary Review. Upon receiving an allegation within its jurisdiction, DOJ OPR shall 
conduct an immediate preliminary review. DOJ OPR shall open an investigation only if it 
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concludes that further investigation is warranted. 

B.  Review of Judicial Findings. If a judge makes a finding of misconduct by a Department 
employee or requests an inquiry by the Department into possible misconduct, DOJ OPR 
shall conduct an expedited inquiry without awaiting further judicial or appellate 
proceedings. 

C.  Notification at Conclusion of Investigation. Upon the completion of an investigation, 
DOJ OPR shall promptly notify the subject of the allegation, the employee's supervisor, 
and the complainant of the results. 

D.  Bad Faith Complaints. If DOJ OPR determines that an allegation made by an attorney 
was made in bad faith, as a result of gross negligence, or in reckless disregard for the truth, 
it shall report the complainant's misconduct to the appropriate entity established by the 
local authorities to handle attorney misconduct. 

E.  Former Employees. DOJ OPR shall obtain the approval of the Deputy Attorney General 
Before declining to investigate or terminate an investigation on the ground that an 
employee has left the Department. The decision whether to conduct an investigation under 
such circumstances will be made on a case-by-case basis. 

F.  Public Disclosure of OPR Findings. DOJ OPR will determine whether to publish a 
summary of one of its reports in accordance with a memorandum to OPR from the Deputy 
Attorney General dated December 13, 1993. For a copy, please contact the Legal Counsel 
staff at 202-514-4024. 

1-4.200 Public Financial Disclosure Reports 

The Ethics in Government Act of 1978, as amended (the "Act"), requires the filing of a 
Public Financial Disclosure Report (SF-278) by employees in statutorily-specified positions. In 
general, these positions require the exercise of significant policy-making and command 
discretion. In each agency the following employees, including Special Government employees, 
serve in "covered" positions: 

A.  Employees in senior positions under a pay system other than the General Schedule must 
file when their positions' rate of basic pay is equivalent to or greater than 120% of the 
minimum rate of basic pay for GS-15. See 5 C.F.R § 2634.202(c). Currently, the minimum 
rate of basic pay for GS-15 is $83,160. Assistant United States Attorneys who are in paid 
supervisory positions or serving as a Senior Litigation Counsel and Special Government 
Employees are required to file. 

B.  Employees who serve in positions classified above GS-15 under the General Schedule. 
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Senior Executive Service Employees are required to file. 

C.  Uniformed officers paid at or above pay grade 0-7. 

D.  Schedule C and other civilian employees, regardless of pay grade, whose positions are 
excepted from the competitive service because of their confidential or policy-making 
character. 

E.  Each agency's primary Designated Agency Ethics Official, regardless of pay grade. Other 
ethics officials need file only if they are in another specified category. 

F.  Presidential nominees requiring Senate confirmation. All United States Attorneys are 
required to file. 

G.  All administrative law judges. 

A covered employee must file a "new entrant report" within 30 days after assuming a 
covered position. Reports must be filed each May 15th for the preceding calendar year, and 
within 30 days after leaving his or her covered position for the period between the last annual 
report and the date employment is terminated. 5 C.F.R §§ 2634.201 and 202. Reports are not 
required from employees who serve less than 60 days. 5 C.F.R. § 2634.204. Anyone who files a 
Public Financial Disclosure Report more than 30 days after its due date, including any extensions 
which have been granted, shall pay a late filing fee of $200. 5 C.F.R. § 2634.704. 

The Attorney General may bring a civil action against any person who does not file, files a 
false report, or fails to report required information. Employees who file a false report may also be 
prosecuted. 5 C.F.R. § 2634.701. 

This report may be disclosed upon request to any requesting person pursuant to 5 C.F.R. § 
2634.603. 

1-4.220 Confidential Financial Disclosure Reports 

The Ethics in Government Act of 1978, as amended, requires the filing of a Confidential 
Financial Disclosure Report (OGE Form 450) by all special government employees, serving with 
or without compensation, including those who serve on federal advisory committees, who are not 
serving as a representative of an industry or another entity or who are not already Federal 
employees and who are not already required to file a public financial disclosure report. The Act 
also requires the filing of confidential financial disclosure reports by employees who occupy a 
position classified at GS-15 or below of the General Schedule, or whose basic rate of pay is less 
than 120% of the minimum rate of basic pay for GS-15 of the General Schedule, or employees in 
any other position determined by the designated agency ethics official to be of equal 
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classification; if: 

A.  Their duties and responsibilities require them to participate personally and substantially 
through decision or the exercise of significant judgement in taking a government action 
regarding: 

�❍     contracting or procurement; 
�❍     administering or monitoring a grant; 
�❍     regulating or auditing any non-federal entity; 
�❍     other activities in which the final decision or action will have a direct and 

substantial economic effect on the interests of any non-federal entity; or

B.  The duties and responsibilities of the employee's position require the employee to file such 
a report to avoid involvement in a real or apparent conflict of interest, and to carry out the 
purposes behind any statute, Executive Order, rule, or regulation applicable to or 
administered by that employee. 

Within EOUSA and the United States Attorneys' offices the following employees 
are required to file: 

�❍     Assistant United States Attorneys (line AUSAs) (currently, instead of filing an 
OGE Form 450, AUSAs are using an alternative method approved by the Office of 
Government Ethics. The chosen alternative method is the use of a "Conflict of 
Interest Certification" which requires all affected Assistants to certify that no 
conflict of interest exists in each matter they undertake); 

�❍     Special government employees (which includes special AUSAs); 
�❍     All Administrative Officers and employees with procurement/and or contracting 

authority, and 
�❍     Employees involved in reviewing grant applications. (Example: "Weed and Seed" 

grant matters). 

Those employees who currently file the public financial disclosure report will not be 
required to file the confidential report. See 5 C.F.R. § 2634.904. 

An employee may be excluded from filing if the duties of the position make remote the 
possibility of a conflict, if the duties involve such a low level of responsibility because there is a 
substantial degree of supervision and review; or the effect of any conflict on the integrity of the 
government would be insubstantial, or an alternative procedure is used. See 5 C.F.R. § 2634.905
(c). An employee must file a new entrant report within 30 days after assuming a covered position 
and annually by October 31st. Employees who are expected to work 60 days or less need not file. 
Employees are not required to file a termination report upon leaving their covered positions. 5 C.
F.R. § 2634.903. 
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The Attorney General may bring a civil action against any person who does not file, files a 
false report, or fails to report required information. Employees who file a false report may also be 
prosecuted. 5 C.F.R. § 2634.701. 

The primary use of the information on this form is to determine compliance with 
applicable Federal conflict of interest laws and regulations. 

Effective June 10, 1994, United States Attorneys were redelegated the authority to act as 
Deputy Designated Agency Ethics Officials for the review and certification of Confidential 
Financial Disclosure Reports filed by reporting individuals within their districts. If they have any 
questions with respect to this authority, they should contact the Legal Counsel, EOUSA. 

1-4.300 DOJ Employee Participation in Outside Activities -- Termination 
Agreements/Contingency Fees 

Upon entering on duty, Department attorneys must, in general, withdraw from all cases 
they are currently handling. Interests in pending matters, such as contingency fees, should be 
addressed as part of the termination of their private practice. Experience indicates that "cashing 
out" the sometimes speculative nature of these interests has created problems for incoming 
employees. In negotiating a termination agreement with a former firm or business associates, an 
employee should be aware that federal criminal law prohibits Federal employees from 
participating in any matter, in their official capacity, in which they have a financial interest. 18 U.
S.C. § 208, 5 C.F.R. § 2635.401. Federal law also prohibits Federal employees, other than in the 
proper discharge of their official duties, from representing anyone before a Federal agency or 
court in connection with a matter in which the United States is a party or has an interest. 18 U.S.
C. § 205. In addition, please be mindful of 18 U.S.C. § 209 which prohibits an employee from 
receiving a salary from any source other than the United States as compensation for his/her 
services. 

In light of the above statutes, the Department has never permitted incoming employees to 
retain any interest in matters pending before Federal departments (or agencies) or in which the 
United States is a party or has an interest. If the litigation does not involve the United States and 
the immediate "cashing out" will create an undue financial burden on an employee or the law 
firm, the Department has, on limited occasions, permitted the retention of a contingent interest. If, 
after exhausting all possible avenues for "cashing out" an interest, an employee is unable to do so, 
he/she should contact the EOUSA Legal Counsel's office regarding the disclosure of contingency 
fees. The number of interests which an employee may retain must be kept to an absolute 
minimum and the financial interest must be reduced to a sum certain or a fixed percentage. It 
should be noted that while these matters are pending, an employee must be disqualified from 
handling any mater involving the attorney and the law firm(s) handling the referred matter. 

1-4.320 Outside Activities Generally 
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Employees may not engage in outside activities, including employment, that conflict with 
their official duties. An activity conflicts with an employee's official duties if it would require him 
to disqualify himself from matters so critical that his ability to perform his official duties would 
be impaired. 5 C.F.R. § 2635.802. Employees are cautioned that even if an outside activity or 
employment is not prohibited under this regulation or by statute, it may violate other principles or 
standards set forth in 5 C.F.R. § 2635 et seq, or laws concerning other issues, such as those 
restricting certain political activities. See USAM 1-4.400. 

A.  Use of Title. With rare exceptions, employees engage in outside activities in their private 
rather than official capacities. Therefore, when engaging in outside activities in their 
private capacity, employees may not indicate or represent in any way that they are acting 
on behalf of the Department, or that they are acting in their official capacity. Thus, an 
employee may not use office letterhead, agency or office business cards, or other material 
or equipment that would disclose the employee's official title or position if they engage in 
an outside activity in their private capacity. The incidental identification of an employee's 
position or office is not prohibited, but if this information is incidentally released it 
becomes the responsibility of the employee to advise all individuals concerned that he or 
she is acting in his or her individual capacity and not as a representative of the 
Department. See 5 C.F.R. § 2635.807(b). 

B.  Use of Official Time or Excused Absence. With limited exceptions with respect to pro 
bono, community service, bar activities and uncompensated law-related teaching (see 
USAM 1-4.350), employees engaging in outside activities do so on their own time. See the 
DOJ Organization and Functions Manual at 30. 

C.  Use of Office Resources. As a general rule, employees may use government property only 
for official business or as authorized by the government. 5 C.F.R. §§ 2635.101(b)(9), 
2635.704(a). However, employees are allowed to use equipment, for non-official purposes, 
which involves only negligible expense, such as electricity, ink, small amounts of paper,
and ordinary wear and tear. In addition, they are allowed limited use of telephones and 
faxes for local calls, or if they are charged to non-government accounts. Employees may 
also make limited use of their computers to access the internet for non-official purposes. 
Finally, use of library equipment at negligible expense is also permitted. 5 C.F.R. § 
3801.105. This policy does not authorize the use of commercial electronic databases when 
there is an extra cost to the government. It also does not override statutes, rules or 
regulations governing the use of specific types of government property, such as electronic 
mail, and 41 C.F.R. (FPMR) § 201-21.601 (governing the ordinary use of long-distance 
telephone services.) 

D.  Clerical Support. Under no circumstances may employees require others, including 
support staff, to provide assistance with respect to outside activities. Care should be taken 
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in requesting their assistance on their own time even for compensation, since subordinates 
may believe that they really have no choice but to say yes. It is especially coercive to ask 
them to volunteer their outside time without compensation, but if support staff on their 
own volunteer to support a pro bono or other voluntary service outside activity, their offer 
may be accepted. 

E.  Approval Requirements. Employees must obtain prior written approval from the 
EOUSA Legal Counsel for outside employment which involves: (1) the outside practice of 
law; or (2) a subject matter, policy, or program that is in his or her component's area of 
responsibility. The EOUSA Legal Counsel can approve requests to engage in the outside 
practice of law only when it is uncompensated and in the nature of community service, or 
when the employee will be representing himself, his parents, his children or his spouse. If 
an employee desires to practice law for compensation, he must obtain approval from the 
Deputy Attorney General through the EOUSA. United States Attorneys and their 
Assistants should freely consult with EOUSA on these matters. See the DOJ Organization 
and Functions Manual at 29. 

F.  Conflicts of Interest. Employees may not engage in outside activities that create or appear 
to create a conflict of interest with their official duties. Such a conflict exists when the 
outside activity would: (1) require the recusal of the employee from significant aspects of 
his or her official duties (5 C.F.R. § 2635.802(b)); (2) create an appearance that the 
employee's official duties were performed in a biased or less than impartial manner (5 C.F.
R. § 2635.502); or (3) create an appearance of official sanction or endorsement (5 C.F.R. § 
2635.702(b)). 

With limited exceptions, outside activities may not include the representation of third 
parties before the federal government. 18 U.S.C. § 205. 

All employees are prohibited by statute from providing legal assistance -- with or without 
compensation -- in any case in which the United States is a party or has a direct and substantial 
interest. 18 U.S.C. §§ 203, 205. 

All employees are prohibited from providing any outside professional services in criminal 
or habeas corpus matters in any court, whether with or without compensation. 

1-4.330 Teaching, Speaking, and Writing 

Employees who wish to undertake teaching or speaking engagements or who wish to write 
for publication are directed to consult 5 C.F.R. § 2635.807 which details the circumstances upon 
which compensation may be received and the extent to which an employee's title may be used. 
They should also consult with their United States Attorney. Employees should be cautious to 
avoid any conflict of interest with their position and to ensure that no interference with the 
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performance of their official duties occurs. In some instances they may need to use a disclaimer. 
Assistant United States Attorneys must generally take annual leave or leave without pay for any 
time required for engaging in these activities during normal business hours. At the discretion of 
the United States Attorney, Assistants may receive administrative leave for uncompensated law-
related teaching. See the DOJ Organization and Functions Manual at 30. It is highly advisable for 
employees to discuss these issues with the Ethics Advisor in their District before undertaking a 
teaching or lecturing assignment. 

1-4.340 Civic Organizations, Professional Boards and Committees, and State 
Grievance Committees 

While certain activities can be easily undertaken without creating problems, service on 
national and local bar committees, state and municipal commissions, corporate boards of 
directors, arbitration panels, state grievance committees, and similar organizations, with or 
without remuneration, could have the potential for creating a conflict of interest or an appearance 
of a conflict of interest. Employees should contact the EOUSA Legal Counsel's office whenever 
questions arise and should seek prior approval before serving in a leadership position in a bar 
association. Membership in certain boards of directors has been exempted from the prior approval 
requirement. See the DOJ Organization and Functions Manual at 29. United States Attorneys' 
involvement in crime prevention efforts is addressed in the DOJ publication entitled "Legal and 
Ethical Issues Surrounding United States Attorneys' Involvement in Crime Prevention Efforts" 
issued October 1994, which can be obtained from the EOUSA Office of Legal Counsel. 

1-4.350 Pro Bono Work 

Executive Order 12988, Section 2, provides that "All Federal agencies should develop 
appropriate programs to encourage and facilitate pro bono legal and other volunteer service by 
government employees to be performed on their own time, including attorneys, as permitted by 
statute, regulation or other rule or guideline." On March 8, 1996, the Attorney General signed the 
Department of Justice Policy Statement on Pro Bono Legal and Volunteer Services. This 
statement summarized existing Department of Justice policies and rules on issues such as leave, 
conflict of interest, and use of property. It also encourages all employees to set a voluntary 
personal goal of at least 50 hours per year of pro bono legal and non-legal volunteer service. The 
Department does not restrict the type of pro bono activities in which employees engage, provided 
that such activities do not violate any statutory or regulatory restrictions, and provided also that 
they genuinely are in the public interest. Such activities include, but are not limited to, the 
provision of legal service to: 

●     Persons of limited means or other disadvantaged persons; 
●     Charitable, religious, civic, community, governmental, health and educational 

organizations in matters which are designed primarily to address the needs of persons of 
limited means or other disadvantaged persons, or to further their organization purpose; 

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title1/4mdoj.htm (11 of 21) [1/8/2007 8:06:43 AM]

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title1/doj00030.htm#30
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title1/doj00029.htm#29


USAM 1-4.000. Standards of Conduct

●     Individuals, groups or organizations seeking to secure or protect civil rights, civil liberties 
or public rights; or 

●     Activities for improving the law, the legal system, or the legal profession. 

Similarly, with respect to other volunteer activities besides pro bono legal work, the 
Department does not seek to restrict the type of activity as long as it does not violate statutory or 
regulatory restrictions. All such activities, like any other outside activities, are subject to 
limitations, including compliance with all conflict of interest statutes and regulations, and 
compliance with all local unauthorized practice of law statutes and fee requirements. See USAM 
1-4.320(F). 

The approval requirements for pro bono and volunteer service are the same as for any 
other outside activities. See USAM 1-4.010 and 1-4.320E. Since pro bono work by definition is 
the uncompensated outside practice of law, approval must be sought, but the DDAEO has the 
authority to approve such requests, as opposed to the outside practice of law for compensation, 
which only the Deputy Attorney General can approve. In some circumstances it may be possible 
for the uncompensated outside practice of law to be pre-approved. This could occur in connection 
with certain legal services or bar association programs. If a district is interested in participating in 
such a program, it should contact the Legal Counsel, EOUSA, to have the program reviewed. If 
appropriate, participation in the program will be approved by the Director, EOUSA. 

With respect to volunteer or community services other than pro bono legal work, approval 
may have to be obtained from the DDAEO, depending on the nature of the service, and in any 
case it is advisable for the employee to seek approval. See USAM 1-4.320. Some types of 
volunteer work have been pre-approved. See Memorandum of March 15, 1996, from Director, 
EOUSA, to all employees. 

Department employees are encouraged to participate in pro bono and volunteer activities 
outside their regular working hours. Such excused absences should be limited to those situations 
in which the employee's volunteer/community service meets one or more of the following criteria: 
is at least indirectly related to the Department's mission; is officially sponsored or sanctioned by 
the Attorney General; or will enhance the professional development or skills of the employee in 
his or her current position. The Attorney General encourages employees to participate in the 
Department-sponsored mentoring programs and volunteer activities that further the Department's 
program priorities. For example, the strong leadership skills of many Department employees 
could be put to good use helping at-risk youth in classrooms, youth clubs, shelters, and midnight 
basketball programs. EOUSA's LECC/Victim Witness Staff has a Volunteer Services Program 
Coordinator who may be contacted for information about such programs. Limitations on the use 
of an employee's title or position and on the use of office equipment or personnel are the same as 
for any outside activity. See USAM 1-4.320A-D. 

For additional information about performing pro bono and volunteer/community services, 
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see the DOJ Organization and Functions Manual at 29-30. 

1-4.400 Political Activity (the Hatch Act) 

On February 3, 1994, the Hatch Act Reform Amendments of 1993 became effective. 
These Amendments made significant changes to 5 U.S.C. §§ 7321 - 7326, where the Hatch Act 
and its amendments are codified. Generally, the Amendments removed many restrictions on the 
participation of government employees in political activities. On September 23, 1994, the United 
States Office of Personnel Management published its regulations implementing the Amendments 
in the Federal Register. They are codified at 5 C.F.R. §§ 733.101 through 734.702. On October 
11, 1994, the Attorney General issued a memorandum concerning restrictions on the political 
activities of Department of Justice employees. She exercised her authority to impose on political 
appointees, including non-career SES and Schedule C employees, restrictions similar to those 
imposed on all employees prior to the 1993 Amendments. The Amendments themselves excluded 
career members of the Senior Executive Service, employees of the Criminal Division of the 
Department of Justice (but not of the Criminal Divisions of the offices of the United States 
Attorneys), and employees of the Federal Bureau of Investigation. Thus, they too, like political 
appointees, continue to be under restrictions similar to those which existed before the 1993 
Amendments. Amendments. Most recently, on January 30, 1998, 5 C.F.R. § 733.101 et seq. has 
been amended. The new regulations contain additional categories of permissible and prohibited 
political activities for employees in certain agencies and positions who reside in certain 
designated localities. 

Questions regarding the Hatch Act may be directed to the EOUSA Legal Counsel, the 
Office of Personnel Management, or the Office of Special Counsel. 

1-4.410 Restrictions on all Employees 

Employees in the Department of Justice may not: 

A.  Use their official authority or influence to interfere with or affect the result of an election 
(5 U.S.C. § 7323(a)(1). 

B.  Solicit, accept or receive a political contribution (5 U.S.C. § 7323(a)(2), except for a 
political contribution to a multi-candidate political committee from a fellow member of a 
federal labor organization or certain other employee organizations, as long as the solicited 
employee is not a subordinate and the activity does not violate G below. 

C.  Solicit, accept, or receive uncompensated volunteer services from an individual who is a 
subordinate (5 C.F.R. § 734.303(d)). 

D.  Allow their official titles to be used in connection with fundraising activities (5 C.F.R. § 
734.303(c)). 

E.  Run for nomination or election to public office in a partisan election (5 U.S.C. § 7323(a)
(3)), except that in certain designated communities an employee may run for office in a 
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local partisan election but only as an independent candidate and may receive, but not 
solicit, contributions. 5 C.F.R. § 733.107 lists these communities. 

F.  Solicit or discourage the political activity of any person who is a participant in any matter 
before the Department (5 U.S.C. § 7323(a)(4)). 

G.  Engage in political activity (to include wearing political buttons), while on duty, while in a 
government occupied office or building, while wearing an official uniform or insignia, or 
while using a government vehicle (5 U.S.C. § 7324(a). 

H.  Make a political contribution to their employer or employing authority (18 U.S.C. 603). 

1-4.420 Restrictions on Career SES, Criminal Division, and FBI Employees, 
and all Political Appointees 

These employees may not: 

A.  Distribute fliers printed by a candidate's campaign committee, a political party, or a 
partisan political group. 

B.  Serve as an officer of a political party, a member of a national, state, or local committee of 
a political party, an officer or member of a committee of a partisan political group, or be a 
candidate for any of these positions. 

C.  Organize or reorganize a political party organization or partisan political group. 
D.  Serve as a delegate, alternate, or proxy to a political party convention. 
E.  Address a convention, caucus, rally, or similar gathering of a political party or partisan 

political group in support of or in opposition to a candidate for partisan political office or 
political party office, if such address is done in concert with such a candidate, political 
party, or partisan political group. 

F.  Organize, sell tickets to, promote, or actively participate in a fund-raising activity of a 
candidate for partisan political office or of a political party or partisan political group. 

G.  Canvass for votes in support of or in opposition to a candidate for partisan political office 
or a candidate for political party office, if such canvassing is done in concert with such a 
candidate, political party, or partisan political group. 

H.  Endorse or oppose a candidate for partisan political office or a candidate for political party 
office in a political advertisement, broadcast, campaign literature, or similar material if 
such endorsement or opposition is done in concert with a candidate, political party, or 
partisan political group. 

I.  Initiate or circulate a partisan nominating petition. 
J.  Act as a recorder, watcher, challenger, or similar officer at polling places in consultation or 

coordination with a political party, partisan political group, or a candidate for partisan 
political office. 

K.  Drive voters to polling places in consultation or coordination with a political party, 
partisan political group, or a candidate for partisan political office. 

L.  Run as partisan candidates for local partisan political office even in those communities 
listed in 5 C.F.R. § 733.107 in which other Department of Justice employees may run for 
office. However, they may run as independent candidates in a partisan political election for 
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a local office in the municipality or political subdivision, except for those appointed by the 
President with the advice and consent of the Senate. See 5 C.F.R. 733.105(b) and (c)(1). 

The restrictions listed above A through L apply only to Career SES, Criminal Division, 
FBI Employees, and all Political Appointees, and are permissible activities for all other 
employees. 

1-4.430 Permissible Activities 

All employees may: 

A.  Register and vote in any election. 
B.  Express opinions as individuals on political subjects and candidates privately and, to the 

extent consistent with the restrictions above, publicly. 
C.  Display a political picture, sticker, badge, or button in situations that are not connected to 

their official duties, but employees restricted as outlined in 1-4.420 may not distribute 
such material. 

D.  Participate in the nonpartisan activities of a civic, community, social, labor, or professional 
organization, or of a similar organization. 

E.  Be members of a political party or other political organization and participate in its 
activities to the extent consistent with the restrictions set forth above. 

F.  Sign a political petition as individuals. 
G.  Make a financial contribution to a political party or organization, except to one's federal 

employer. 
H.  Take an active part, as a candidate or in support of a candidate, in a nonpartisan election. 
I.  Be politically active in connection with a question which is not specifically identified with 

a political party, such as a constitutional amendment, referendum, approval of a municipal 
ordinance or any other question or issue of a similar character. 

J.  Serve as an election judge or clerk, or in a similar position to perform nonpartisan duties 
as prescribed by state or local law, subject to the restrictions set forth above about certain 
employees not undertaking such activity in concert with political entities. 

K.  Otherwise participate fully in public affairs, except as prohibited by law, in a manner 
which does not materially compromise their efficiency or integrity as employees or the 
neutrality, efficiency or integrity of their agency. 

1-4.440 Political Referrals 

In addition to restricting or limiting certain political activity, the Hatch Act also prohibits 
selecting officials or others involved in the examining or appointing process for competitive 
service positions from receiving or considering a recommendation of an applicant from a Senator 
or Representative, except as to the character or residence of the applicant, unless the 
recommendation is based on personal knowledge or records of the sender. In no case are USAOs 
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required to return a letter to the sender even if it does not meet the requirement stated above. 
Additional guidance on this is available from the EOUSA Office of Legal Counsel. 

1-4.500 Gifts Received From Foreign Governments 

Public Law No. 95-105, codified at 5 U.S.C. § 7342, governs the receipt and disposition of 
gifts and decorations tendered by foreign governments to federal employees, their spouses, or 
dependents. 

Under 5 U.S.C. § 7342(c)(1)(B), an employee may, in certain circumstances, accept gifts. 
Under (B)(i), however, if the gift is tangible and of more than minimal value, currently defined as 
$245 (pursuant to regulation in effect until January 1, 1999), the gift becomes the property of the 
United States, and, under (c)(2) must be deposited for disposal or use by the government. Under 
(c)(1)(B)(ii), an employee may in certain circumstances accept an intangible gift of foreign travel 
or expenses for foreign travel entirely outside of the United States valued at more than $225. 
Under (c)(3), an employee receiving such a gift must file a statement with the Department, except 
when acceptance of foreign travel has been authorized in accordance with specific instructions 
from the Department of Justice. Under § 7342(f), the Department of Justice must submit to the 
Secretary of State, by January 31 of each year, a list of all such statements filed by employees 
during the preceding year. 

Federal Property Management Regulations (FPMR) Par. 101-41 and Justice Property 
Management Regulation (JPMR) Part 128-49, prescribe policies and procedures governing 
utilization, donation, and disposal of gifts and decorations from foreign governments. 

In accordance with JPMR Sec. 128-49.201, each United States Attorney's Office is 
required each year to submit a list of all gifts and decorations valued at greater than $50.00 
received by employees, their spouses, or dependents from foreign governments during the 
preceding year. The list should be sent to the Executive Office, Attention: Facilities Management 
and Support Services Staff. 

A separate statement containing the following information should be submitted by each 
employee receiving a gift or decoration: 

A.  For tangible gifts: 

�❍     Name and title of recipient; 
�❍     Gift, date of acceptance, estimated value, and current disposition or location; 
�❍     Identity of foreign donor and government; and 
�❍     Circumstances justifying acceptance. 

B.  For travel or expenses for travel: 
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C.  Name and title of recipient; 
D.  Brief description of travel or travel expenses occurring entirely outside the United States; 
E.  Identity of foreign donor or governments; and 
F.  Circumstances justifying acceptance. 

Negative responses may be communicated by telephone to the Facilities Management and 
Support Services Staff, EOUSA. 

1-4.600 Post-Government Employment Restrictions 

The Ethics in Government Act, 18 U.S.C. § 207 and the regulations promulgated by the 
Office of Government Ethics and issued at 5 C.F.R. Parts 2637 and 2641, contain several post-
employment conflict of interest restrictions. The Act covers former government employees 
(including all officers, employees, and special government employees, both attorney and non-
attorney) which may actually make or reasonably give the appearance of making unfair use of 
prior government employment and affiliations. Criminal penalties and disciplinary action may be 
imposed for violations. The three major restrictions covered by § 207 which are applicable to the 
United States Attorneys' office are discussed seriatim below. These regulations do not incorporate 
or supplant restrictions that may be contained in other laws or professional codes of conduct. 
SeeUSAM 1-4.650. 

NOTE: The regulations at § 2637 are still considered to be in effect even though they refer 
to provisions of the Ethics in Government Act prior to its 1991 amendment. Specifically, § 
2637.202 refers to 18 U.S.C. § 207(b)(1) when it should now refer to § 207(a)(2), and § 2637.203 
should refer to § 207(c) rather than § 207(b)(ii). 

1-4.610 Permanent Prohibition Applicable to all Employees 

Under 18 U.S.C. § 207(a)(1), all employees, including special Government employees, are 
permanently prohibited from knowingly making, with the intent to influence, any communication 
to or appearance before the United States or the District of Columbia on behalf of someone other 
than him- or herself or the United States or the District of Columbia, in connection with a 
particular matter in which the United States or the District of Columbia is a party or has a direct 
and substantial interest, and in which the employee participated personally and substantially while 
a government employee. 

This paragraph does not prohibit a former government employee from taking actions on 
his or her own behalf or from representing the United States or the District of Columbia when 
authorized. The matter has to have involved a specific party or parties at the time of the former 
employee's participation. Although the matter must have involved a party, the person on whose 
behalf the former employee seeks to make a communication or appearance does not have to be a 
party for the communication to be prohibited. 
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The prohibition is against making a communication to or appearance before any officer or 
employee of any department, agency, court, or court-martial of the United States or District of 
Columbia. 

1-4.620 Two-Year Restriction for Supervisors 

Under 18 U.S.C. § 207(a)(2), all employees, including special Government employees, are 
restricted for two years after leaving the government from knowingly making, with the intent to 
influence, any communication to or appearance before the United States or the District of 
Columbia on behalf of someone other than himself or herself or the United States or the District 
of Columbia, in connection with a particular matter in which the United States or the District of 
Columbia is a party or has a direct and substantial interest, and which the former employee knows 
or reasonably should know was pending under his or her official responsibility within a period of 
one year before the termination of his or her employment. 

Sometimes employees lose responsibility over a matter before they leave Government 
employment. In spite of the plain language of the statute ("within 2 years after the termination of 
his or her service or employment" and "within a period of 1 year before the termination of his or 
her service or employment"), OGE regulations explicitly state that the two years run from the date 
of termination of responsibility if this occurs before separation from the government, and that the 
prohibition applies to matters pending under the employee's supervision in the one-year period 
before termination of such responsibility over the matter, not in the one-year period before 
termination of employment. 5 C.F.R. § 2637.202(e). 

This provision applies to supervisors and managers who did not personally handle a 
matter, but over which they were responsible. It is designed not only to prevent post-employment 
conflicts of interest, but also, through the one-year "looking back" proviso, to regulate the 
conduct of current managers who are contemplating resignation or retirement. Specifically, it is 
designed to prevent them from making managerial decisions that will be to their benefit after they 
cease being federal employees. Thus, employees responsible for the supervision of a case are 
barred from representing anyone, not just a party, in connection with that case for two years after 
their supervisory responsibility ends, because they might otherwise be tempted to facilitate their 
post-employment practice by the decisions they make as a federal manager. It is designed not 
only to deal with actual managerial decisions, but also to prohibit even the appearance that a 
manager would use his or her federal office for future private gain by using his or her authority 
during his or her last year of service to his or her private advantage. 

This paragraph does not prohibit a former government employee from taking actions on 
his or her own behalf or from representing the United States when authorized. Although the 
person represented does not have to be a party, as noted above, the matter has to have involved a 
specific party or parties at the time it was pending under the former supervisor's authority. 
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The prohibition is against making a communication to or appearance before any officer or 
employee of any department, agency, court, or court-martial of the United States or District of 
Columbia. 

1-4.630 One-Year "Cooling-Off" Period 

Under 18 U.S.C. § 207(c), a senior employee may not make any communication to or 
appearance before his or her former agency on any matter in which the former employee seeks 
official action on behalf of any other person, except the United States, within one year after 
termination of his or her service or employment as such officer or employee. 

According to 5 C.F.R. 2641.201(c), the one year runs from the time the individual ceases 
to be a senior employee, rather than from termination of government employment. 

For the purposes of this section, only the United States Attorneys are considered to be 
"senior" employees. 

The matter does not have to involve specific parties, and does not have to have been 
pending when the individual was the United States Attorney. The statute prohibits former United 
States Attorneys from contacting their former agency even on matters arising after they ceased 
being the United States Attorney, if they arise within one year of their departure. It was designed 
to prevent the use of personal influence based upon past Government affiliations. The prohibition 
applies even when the United States is not a party and even when it does not have a direct and 
substantial interest. 

Unlike the other prohibitions, this one is limited to communications to or appearances 
before the employee's former agency. The statute, at § 207(h), allows OGE to designate 
components within a department to be separate agencies, thus allowing senior employees to make 
communications to or appearances before other components. At our request, OGE has issued 
regulations under which, for United States Attorneys, the agency consists only of his or her 
former district, the office of the United States Marshal for his or her former district, and EOUSA. 

NOTE: In 1993, the Department asked OGE to eliminate the local Marshal's office from 
this definition, so that a former United States Attorney could make a communication or 
appearance before that entity within one year of no longer being the United States Attorney. The 
Department was orally advised that OGE would approve this request. However, it has never 
published a federal register notice amending Appendix B to 5 C.F.R. Part 2641 in this regard, and 
advises us that until it does so the prohibition still applies. 

The other two restrictions allow a former employee to represent the United States or the 
District of Columbia, when properly authorized, regardless of earlier participation or supervision 
of the same matter. The one-year "cooling off" period restricts this to representation of the United 
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States, and does not mention the District of Columbia. As with the other restrictions, this one does 
not preclude a former employee from taking actions on his or her own behalf. 

1-4.640 Sanctions 

Former employees willfully in violation of § 207 are subject to a sentence of imprisonment 
for up to five years. If not willful, the maximum sentence is one year. Substantial fines may also 
be imposed. In addition, offenders are subject to a civil penalty of up to $50,000 per infraction. 

1-4.650 Other Restrictions on Post-Employment Activities 

In addition to 18 U.S.C. § 207, the American Bar Association (ABA) Code of Professional 
Responsibility, the ABA Model Rules of Professional Conduct, rules of state bar associations, 
and court decisions restrict the conduct of attorneys who are former government employees and 
their firms and affiliates. There is nothing in § 207 which prevents courts and bar associations 
from holding former government employees to standards more demanding than the minimal 
requirements of the criminal law. See 5 C.F.R. 2637.101(c)(9). 

Presidential appointees were also asked to sign a "pledge" which subjects them to a 5 year 
ban on certain activities when they leave the government. All Presidential appointees should be 
mindful of this additional restriction when they leave the government. 

1-4.660 Restrictions on Seeking Employment Outside the Government 

Besides restricting certain post-employment activities, law and regulation require 
employees in certain circumstances to choose between participating in a particular matter and 
seeking employment. Specifically, 18 U.S.C. § 208 and 5 C.F.R. § 2625.601 preclude an 
employee from participating in an activity, absent a waiver, if the employee is seeking 
employment with persons who would be affected by the performance of lack of performance of 
the employee's official duties. For further information, see August 26, 1996, Agency Ethics 
Official Memorandum on Seeking Employment in the Private Sector. 

1-4.700 Purchase or Use of Certain Forfeited and Other Property 

Absent the approval of the Director, EOUSA, no employee shall purchase, directly or 
indirectly, from the Department of Justice or its agents property forfeited to the United States and 
no employee shall use property forfeited to the United States which has been purchased, directly 
or indirectly from the Department of Justice or its agents by his or her spouse or minor children. 
Approval may be granted only on the basis of a written determination by the Director, EOUSA, 
that in the mind of a reasonable person with knowledge of the circumstances, purchase or use by 
the employee of the asset will not raise a question as to whether the employee has used his or her 
official position or nonpublic information to obtain or assist in an advantageous purchase or 
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create an appearance of loss of impartiality in the performance of the employee's duties. A copy 
of the written determination shall be filed with the Deputy Attorney General. 5 C.F.R. § 
3801.104. 

May 2003 USAM Chapter 1-4 
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US Attorneys > USAM > Title 9 
prev | next | Criminal Resource Manual 

9-20.000 
MARITIME, TERRITORIAL AND 
INDIAN JURISDICTION

9-20.100 Introduction  
9-20.115 Prosecution of Military Personnel  
9-20.220 Investigative Jurisdiction -- Indian Country Offenses  
9-20.230 Supervising Section -- Indian Country Offenses 

9-20.100 Introduction 

This chapter contains the Department's policy relating to maritime, territorial and Indian 
jurisdiction. Useful background material can also be found in the Criminal Resource Manual: 

 
 

Maritime, Territorial and Indian Jurisdiction -- 
Generally

Criminal Resource Manual at 662

Special Maritime and Territorial Jurisdiction Criminal Resource Manual at 663

Territorial Jurisdiction Criminal Resource Manual at 664

Determining Federal Jurisdiction Criminal Resource Manual at 665

Proof of Territorial Jurisdiction Criminal Resource Manual at 666

Assimilative Crimes Act, 18 U.S.C. § 13 Criminal Resource Manual at 667

Limited Criminal Jurisdiction Over Property Held 
Proprietorially

Criminal Resource Manual at 668
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Prosecution of Military Personnel Criminal Resource Manual at 669

Maritime Jurisdiction Criminal Resource Manual at 670

Great Lakes Jurisdiction Criminal Resource Manual at 671

General Maritime Offenses Criminal Resource Manual at 672

Aircraft Jurisdiction Criminal Resource Manual at 673

Indian Jurisdiction

Indian Country -- Introduction Criminal Resource Manual at 674

Investigative Jurisdiction Criminal Resource Manual at 675

MOU re Indian Law Enforcement Reform Act Criminal Resource Manual at 676

Indian Country Defined Criminal Resource Manual at 677

The General Crimes Act -- 18 U.S.C. § 1152 Criminal Resource Manual at 678

The Major Crimes Act -- 18 U.S.C. § 1153 Criminal Resource Manual at 679

Lesser Included Offenses Under 18 U.S.C. § 1153 Criminal Resource Manual at 680

Indian Jurisdiction -- Tribal Options Criminal Resource Manual at 681

Successive Prosecutions Criminal Resource Manual at 682

"Victimless Crimes" Criminal Resource Manual at 683

Memorandum for Benjamin R. Civiletti Re 
Jurisdiction Over "Victimless" Crimes Committed by 
Non-indians on Indian Reservations

Criminal Resource Manual at 684

Exclusive Federal Jurisdiction Over Offenses by Non-
Indians Against Indians

Criminal Resource Manual at 685

Who is an "Indian"? Criminal Resource Manual at 686

Tribal Court Jurisdiction Criminal Resource Manual at 687
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State Jurisdiction Criminal Resource Manual at 688

Jurisdictional Summary Criminal Resource Manual at 689

Embezzlement and Theft from Tribal Organization Criminal Resource Manual at 690

Indian Gaming Criminal Resource Manual at 691

9-20.115 Prosecution of Military Personnel 

Many violations of Federal criminal law are also violations of the Uniform Code of 
Military Justice (U.C.M.J.) for which military personnel are subject to court martial (e.g., drug 
offenses, theft of government property, etc.). The U.C.M.J. also punishes a number of acts which 
are not otherwise specifically declared to be Federal crimes, but which may become such when 
committed on a facility over which the United States exercises legislative jurisdiction as a result 
of the assimilation of state law under the Assimilative Crimes Act. See Criminal Resource 
Manual at 667. 

To avoid conflict over investigative and prosecutive jurisdiction, the Attorney General and 
the Secretary of Defense executed a memorandum of understanding (MOU) relating to the 
investigation and prosecution of crimes over which the Department of Justice and Department of 
Defense have concurrent jurisdiction. The agreement provides generally that all crimes 
committed on military reservations by individuals subject to the Uniform Code of Military Justice 
shall be investigated and prosecuted by the military department concerned, with certain 
exceptions. The agreement permits civil investigation and prosecution in Federal district court in 
any case when circumstances render such action more appropriate. If questions arise concerning 
the operation of the agreement, the United States Attorney should contact the section of the 
Criminal Division having responsibility over the Federal statute allegedly violated. See the 
Criminal Resource Manual at 669, for the text of the MOU. 

9-20.220 Investigative Jurisdiction -- Indian Country Offenses 

In 1993, the Department of Justice and the Department of the Interior entered into a 
memorandum of understanding (MOU) that established guidelines regarding the respective 
jurisdictions of the Bureau of Indian Affairs (BIA) and the Federal Bureau of Investigation (FBI). 
See the Criminal Resource Manual at 675. Part IV of the MOU requires each United States 
Attorney whose criminal jurisdiction includes Indian country to develop local written guidelines 
outlining the responsibilities of the BIA, FBI, and the Tribal Criminal Investigators, if applicable. 
See the Criminal Resource Manual at 676, for the full text of the MOU. 

9-20.230 Supervising Section -- Indian Country Offenses 
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The Office of Enforcement Operations of the Criminal Division has general supervisory 
responsibility for Indian country offenses. However, the Child Exploitation and Obscenity 
Section has responsibility for child abuse offenses, and other Sections, such as the Terrorism and 
Violent Crime Section, should be consulted on questions involving the substantive elements of 
offenses within their areas of responsibility. See USAM 9-4.000 for statutory assignments of the 
various Sections. The Appellate, General Litigation, and Indian Resources Sections of the 
Environment and Natural Resources Division have Indian country expertise and should be 
consulted on questions of tribal rights, treaties, boundaries and related matters. 

October 1997 USAM Chapter 9-20 
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§ 7203. Willful failure to file return, supply information, or 
pay tax

How Current is This?

Any person required under this title to pay any estimated tax or tax, or required 
by this title or by regulations made under authority thereof to make a return, 
keep any records, or supply any information, who willfully fails to pay such 
estimated tax or tax, make such return, keep such records, or supply such 
information, at the time or times required by law or regulations, shall, in 
addition to other penalties provided by law, be guilty of a misdemeanor and, 
upon conviction thereof, shall be fined not more than $25,000 ($100,000 in the 
case of a corporation), or imprisoned not more than 1 year, or both, together 
with the costs of prosecution. In the case of any person with respect to whom 
there is a failure to pay any estimated tax, this section shall not apply to such 
person with respect to such failure if there is no addition to tax under section 
6654 or 6655 with respect to such failure. In the case of a willful violation of any 
provision of section 6050I, the first sentence of this section shall be applied by 
substituting “felony” for “misdemeanor” and “5 years” for “1 year”. 
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United States v. Sullivan, 274 U.S. 259 (1927): 

As the defendant's income was taxed, the statute of course required a return. See United States v. Sischo, 262 U.S. 165 , 43 
S. Ct. 511. In the decision that this was contrary to the Constitution we are of opinion that the protection of the 
Fifth Amendment was pressed too far. If the form of return provided called for answers that the defendant was privileged 
from making he could have raised the objection in the return, but could not on that account refuse to make any return at all. 
We are not called on to decide what, if anything, he might have withheld. Most of the items warranted no complaint. It 
would be an extreme if not an extravagant application [274 U.S. 259, 264]   of the Fifth Amendment to say that 
it authorized a man to refuse to state the amount of his income because it had been made in crime. But if the 
defendant desired to test that or any other point he should have tested it in the return so that it could be passed 
upon. He could not draw a conjurer's circle around the whole matter by his own declaration that to write any 
word upon the government blank would bring him into danger of the law. Mason v. United States, 244 U.S. 362 , 37 
S. Ct. 621; United States ex rel. Vajtauer v. Commissioner of Immigration ( January 3, 1927) 273 U.S. 103 , 47 S. 
Ct. 302. In this case the defendant did not even make a declaration, he simply abstained from making a return. 
See further the decision of the Privy Council, Minister of Finance v. Smith (1927) A. C. 193.

26 U.S.C. Sec. 7203:  Willful Failure to File 

Any person required under this title to pay any estimated tax or tax, or required by this title or by regulations made 
under authority thereof to make a return, keep any records, or supply any information, who willfully fails to pay such 
estimated tax or tax, make such return, keep such records, or supply such information, at the time or times required by law 
or regulations, shall, in addition to other penalties provided by law, be guilty of a misdemeanor and, upon conviction 
thereof, shall be fined not more than $25,000 ($100,000 in the case of a corporation), or imprisoned not more than 1 year, 
or both, together with the costs of prosecution. In the case of any person with respect to whom there is a failure to pay 
any estimated tax, this section shall not apply to such person with respect to such failure if there is no addition to tax 
under section 6654 or 6655 with respect to such failure. In the case of a willful violation of any provision of section 6050I, 
the first sentence of this section shall be applied by substituting ''felony'' for ''misdemeanor'' and ''5 years'' for ''1 year''.

Interestingly, the statute doesn’t define the meaning of “making a return”.  Why didn’t they say “submit” a return?  
Because under the Fifth Amendment to the Constitution, parties have a right not to incriminate themselves, which means 
they have the right not to submit a return!  Don’t let the title above fool you!  It says “file” but the title is editorially 
supplied and is NOT law.  Only the content of the section is law, and it DOES NOT impose a requirement to file, but only 
to make the return, because if it did, it would violate the Fifth Amendment for natural persons.

Now lets look at the definition of “make”

make:  1. b. to seem to begin (an action) 2 a: to cause to happen to or be experienced by someone b: to cause to exist, 
occur, or appear c: to favor the growth or occurrence of 5: to put together from components: CONSTITUTE 6 a: to compute 
or estimate to be b: to form and hold in the mind.[1]

So according to common usage, and because there is not definition of the term “make”, we have to use the above 
definition.  The tax form is called a “return” but nowhere does it say that it must be “returned” to anyone, nor could 
returning such a form ever be made mandatory because of the privilege by natural persons under the Fifth Amendment to 
not be compelled to incriminate themselves.  As long as you “make” (create) a return, which process is never defined, you 
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can always claim that you made it and that you filed it, but that you just didn’t file it with the Internal Revenue Service 
because they never specifically required you to do so ANYWHERE, nor could the IRS require you to do so under the 
Fifth Amendment, or punish you for failure to do so!  Because “taxpayer” includes fictions like corporations who can be 
made liable for income taxes, the statement below is accurate, but is misleading for natural persons, to whom the section 
does not apply.  The passage below confirms this.  If they wanted to REQUIRE natural persons to file the return, they 
would have put it in part  (a) below:

26 CFR 1.6011-1 General requiremens of return, statement, or list

(a) General rule. Every person subject to any tax, or required to collect any tax, under Subtitle A of the Code, shall make 
such returns or statements as are required by the regulations in this chapter. The return or statement shall include therein 
the information required by the applicable regulations or forms.”

b) Use of prescribed forms. Copies of the prescribed return forms will so far as possible be furnished taxpayers by 
district directors. A taxpayer will not be excused from making a return, however, by the fact that no return form has 
been furnished to him. Taxpayers not supplied with the proper forms should [not must] make application therefor to 
the district director in ample time to have their returns prepared, verified, and filed on or before the due date with the 
internal revenue office where such returns are required to be filed [by whom?..ONLY by corporations or elected or 
appointed officers of the U.S. government liable for the tax, but not any other “natural persons”].  Each taxpayer 
should carefully prepare his return and set forth fully and clearly the information required to be included therein. 
Returns which have not been so prepared will not be accepted as meeting the requirements of the Code. In the absence of 
a prescribed form, a statement made by a taxpayer disclosing his gross income and the deductions therefrom may be 
accepted as a tentative return, and, if filed within the prescribed time, the statement so made will relieve the taxpayer 
from liability for the addition to tax imposed for the delinquent filing of the return, provided that without unnecessary 
delay such a tentative return is supplemented by a return made on the proper form.

Do you see any definition above of WHO can be required to file a return?  There is none because they don’t want you to 
know that as a natural person who isn’t an elected or appointed political officer of the United States or an officer of a U.S.
** coroporation and who lives in the 50 states, you aren’t liable for filing returns or paying tax.  This was a very 
successful tactic of making but not filing a return was used by Gaylon Harrell, who was acquitted of state charges of 
Willful Failure to File, and who we talk about later in section 11.2.3 .  There are also NO implementing regulations for 
IRC 7203, which means that you cannot be criminally punished for violating it according to the following cites:

“…we think it important to note that the Act's civil and criminal penalties attach only upon violation of 
regulations promulgated by the Secretary; if the Secretary were to do nothing, the Act itself would impose no penalties 
on anyone.”  California Bankers Assn.  v. Shultz, 416 U.S. 21 (1974)

“An individual cannot be prosecuted for violating the act unless he violates the implementing regulations.” United States 
v. Reinis, 794 F. 2d 506 (9th Cir. 1986), United States v. Murphy, 809 F.2d 1427 (9th Cir. 1987)

“Criminal penalties…can attach only upon violation of regulations promulgated by the Secretary.”  U.S. v. Reinis, 794 
F.2d 506.

“Individual cannot be prosecuted for violating Currency Reporting Act unless he violates the implementing regulations.” 
31 U.S.C.A. §5311 et. seq.

[1] Webster’s Ninth New Collegiate Dictionary, 1983, Merriam-Webster, pp. 718-719.
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or supply any information, who willfully fails to pay such 
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or supply such information, at the time or times required by 
law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not more than $25,000 
($100,000 in the case of a corporation), or imprisoned not 
more than 1 year, or both, together with the costs of 
prosecution. In the case of any person with respect to whom 
there is a failure to pay any estimated tax, this section shall 
not apply to such person with respect to such failure if there 
is no addition to tax under section 6654 or 6655 with respect 
to such failure. In the case of a willful violation of any 
provision of section 6050I, the first sentence of this section 
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Notes on Sec. 7203.  

SOURCE   
Aug. 16, 1954, ch. 736, 68A Stat. 851 
Pub. L. 90-364, title I, Sec. 103(e)(5), June 28, 1968, 82 Stat. 264 
Pub. L. 97-248, title III, Sec. 327, 329(b), Sept. 3, 1982, 96 Stat. 617, 618 
Pub. L. 98-369, div. A, title IV, Sec. 412(b)(9), July 18, 1984, 98 Stat. 792 
Pub. L. 100-690, title VII, Sec. 7601(a)(2)(B), Nov. 18, 1988, 102 Stat. 4504 
Pub. L. 101-647, title XXXIII, Sec. 3303(a), Nov. 29, 1990, 104 Stat. 4918.  

AMENDMENTS  
1990 - Pub. L. 101-647 substituted ''substituting 'felony' for 'misdemeanor' and'' for ''substituting''. 
1988 - Pub. L. 100-690 inserted at end ''In the case of a willful violation of any provision of section 
6050I, the first sentence of this section shall be applied by substituting '5 years' for '1 year'.'' 1984 
- Pub. L. 98-369 struck out ''(other than a return required under the authority of section 6015)'' 
after ''to make a return''. 1982 - Pub. L. 97-248, Sec. 329(b), substituted ''$25,000 ($100,000 in 
the case of a corporation)'' for ''$10,000''.  

Pub. L. 97-248, Sec. 327, inserted last sentence providing that, in the case of any person 
with respect to whom there is a failure to pay any estimated tax, this section shall not apply 
to such person with respect to such failure if there is no addition to tax under section 6654 or 
6655 with respect to such failure. 1968 - Pub. L. 90-364 struck out reference to section 6016 

EFFECTIVE DATE OF 1990 AMENDMENT  
Section 3303(c) of Pub. L. 101-647 provided that: ''The amendment made by subsection (a) 
(amending this section) shall apply to actions, and failures to act, occurring after the date of the 
enactment of this Act (Nov. 29, 1990).''  

EFFECTIVE DATE OF 1988 AMENDMENT  

Amendment by Pub. L. 100-690 applicable to actions after Nov. 18, 1988, see section 
7601(a)(3) of Pub. L. 100-690, set out as a note under section 6050I of this title  

EFFECTIVE DATE OF 1984 AMENDMENT  

Amendment by Pub. L. 98-369 applicable with respect to taxable years beginning after 
Dec. 31, 1984, see section 414(a)(1) of Pub. L. 98-369, set out as a note under section 6654 
of this title 

EFFECTIVE DATE OF 1982 AMENDMENT  

Amendment by section 329(b) of Pub. L. 97-248 applicable to offenses committed after 
Sept. 3, 1982, see section 329(e) of Pub. L. 97-248, set out as a note under section 7201 of 
this title 

EFFECTIVE DATE OF 1968 AMENDMENT  

  US CODE COLLECTION   
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Amendment by Pub. L. 90-364 applicable with respect to taxable years beginning after 
Dec. 31, 1967, except as provided by section 104 of Pub. L. 90-364, see section 103(f) of 
Pub. L. 90-364, set out as a note under section 243 of this title  

SECTION REFERRED TO IN OTHER SECTIONS  

This section is referred to in sections 5684, 6038, 6038A, 6046A, 6686, 6698 of this title; 
title 7 section 12a; title 18 section 3237  
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is being done in connection with this case, at the time 
the opinion is issued. The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of 
Decisions for the convenience of the reader. See United States v. Detroit Timber & Lumber Co ., 200 U.S. 321, 337 .  

U.S. Supreme Court  

Syllabus  

SOUTH DAKOTA v. YANKTON SIOUX TRIBE  

ET AL . CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT  

No. 96-1581.  
Argued December 8, 1997 -  
Decided January 26, 1998  

The Yankton Sioux Reservation in South Dakota was established pursuant to an 1858 Treaty between 
the United States and the Yankton Tribe. Congress subsequently retreated from the reservation concept 
and passed the 1887 Dawes Act, which permitted the Government to allot tracts of tribal land to 
individual Indians and, with tribal consent, to open the remaining holdings to non-Indian settlement. In 
accordance with the Dawes Act, members of the respondent Tribe received individual allotments and 
the Government then negotiated with the Tribe for the cession of the remaining, unallotted reservation 
lands. An agreement reached in 1892 provided that the Tribe would "cede, sell, relinquish, and convey 
to the United States" all of its unallotted lands; in return, the Government agreed to pay the Tribe 
$600,000. Article XVII of the agreement, a saving clause, stated that nothing in its terms "shall be 
construed to abrogate the [1858] treaty" and that "all provisions of the said treaty . . . shall be in full 
force and effect, the same as though this agreement had not been made." Congress ratified the 
agreement in an 1894 statute, and non-Indians rapidly acquired the ceded lands.  

In this case, tribal, federal, and state officials disagree as to the environmental regulations applicable to 
a solid waste disposal facility that lies on unallotted, non-Indian fee land, but falls within the 
reservation's original 1858 boundaries. The Tribe and the Federal Government contend that the site 
remains part of the reservation and is therefore subject to federal environmental regulations, while 
petitioner State maintains that the 1894 divestiture of Indian property effected a diminishment of the 
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Tribe's territory, such that the ceded lands no longer constitute "Indian country" under 18 U.S.C. § 1151
(a), and the State now has primary jurisdiction over them. The District Court declined to enjoin 
construction of the landfill but granted the Tribe a declaratory judgment that the 1894 Act did not alter 
the 1858 reservation boundaries, and consequently that the waste site lies within an Indian reservation 
where federal environmental regulations apply. The Eighth Circuit affirmed.  

Held: The 1894 Act's operative language and the circumstances surrounding its passage demonstrate 
that Congress intended to diminish the Yankton Reservation. Pp. 11-27.  

(a) States acquired primary jurisdiction over unallotted opened lands if the applicable surplus land Act 
freed those lands of their reservation status and thereby diminished the reservation boundaries, Solem v. 
Bartlett, 465 U.S. 463, 467 , but the entire opened area remained Indian country if the Act simply 
offered non-Indians the opportunity to purchase land within established reservation boundaries, id., at 
470. The touchstone to determine whether a given statute diminished or retained reservation boundaries 
is congressional purpose, see Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 615 , and Congress' intent to 
alter an Indian treaty's terms by diminishing a reservation must be "clear and plain," United States v. 
Dion, 476 U.S. 734, 738 -739. The most probative evidence of congressional intent is the statutory 
language, but the Court will also consider the historical context surrounding the Act's passage, and, to a 
lesser extent, the subsequent treatment of the area in question and the pattern of settlement there. Hagen 
v. Utah, 510 U.S. 399, 411 . Ambiguities must be resolved in favor of the Indians, and the Court will 
not lightly find diminishment. Ibid. Pp. 11-12.  

(b) The plain language of the 1894 Act evinces congressional intent to diminish the reservation. Article 
I's "cession" language-the Tribe will "cede, sell, relinquish, and convey to the United States all their 
claim, right, title, and interest in and to all the unallotted lands"and Article II's "sum certain" language-
whereby the United States pledges a fixed payment of $600,000 in return-is "precisely suited" to 
terminating reservation status. See DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 
425, 445 . Indeed, when a surplus land Act contains both explicit cession language, evidencing "the 
present and total surrender of all tribal interests," and a provision for a fixed-sum payment, representing 
"an unconditional commitment from Congress to compensate the Indian tribe for its opened land," a 
"nearly conclusive," or "almost insurmountable," presumption of diminishment arises. See Solem, 
supra , at 470; see also Hagen, supra, at 411. Pp. 13-14.  

(c) The Court rejects the Tribe's argument that, because the 1894 Act's saving clause purported to 
conserve the 1858 Treaty, the existing reservation boundaries were maintained. Such a literal construc 
tion would eviscerate the 1892 agreement by impugning the entire sale. Rather, it seems most likely that 
the parties inserted Article XVIII, including both the general statement regarding the force of the 1858 
Treaty and a particular provision ensuring that the "Yankton Indians shall continue to receive their 
annuities under [that Treaty]," for the limited purpose of assuaging the Tribe's concerns about their 
entitlement to annuities. Discussion of the annuities figured prominently in the negotiations that led to 
the 1892 agreement, but no mention was made of the preservation of the 1858 boundaries. Pp. 14-18.  

(d) Neither the 1894 Act's clause reserving sections of each township for schools nor its prohibition on 
liquor within the ceded lands supports the Tribe's position. The Court agrees with the State that the 
school sections clause reinforces the view that Congress intended to extinguish the reservation status of 
the unallotted land. See, e.g., Rosebud, supra, at 601; but see Solem, supra , at 474. Moreover, the most 
reasonable inference from the inclusion of the liquor prohibition is that Congress was aware that the 
opened, unallotted areas would henceforth not be "Indian country," where alcohol already had been 
banned. Rosebud, supra , at 613. Pp. 18-20.  
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(e) Although the Act's historical context and the area's subsequent treatment are not such compelling 
evidence that, standing alone, they would indicate diminishment, neither do they rebut the "almost 
insurmountable presumption" that arises from the statute's plain terms. The manner in which the 
Government negotiated the transaction with the Tribe and the tenor of the legislative reports presented 
to Congress reveal a contemporaneous understanding that the 1894 Act modified the reservation. See 
Solem, supra, at 471. The legislative history itself adds little because Congress considered several 
surplus land sale agreements at the same time, but the few relevant references from the floor debates 
support a finding of diminishment. In addition, the Presidential Proclamation opening the lands to 
settlement contains language indicating that the Nation's Chief Executive viewed the reservation 
boundaries as altered. See Rosebud, supra , at 602-603. Pp. 20-23.  

(f) Despite the apparent contemporaneous understanding that the 1894 Act diminished the reservation, 
in the years since, both Congress and the Executive Branch have described the reservation in 
contradictory terms and treated the region in an inconsistent manner. The mixed record reveals no 
dominant approach, and it carries but little force in light of the strong textual and contemporaneous 
evidence of diminishment. E.g., Rosebud, supra, at 605, n. 27. Pp. 23-25.  

(g) Demographic factors also signify diminishment: The Yankton population in the region promptly and 
drastically declined after the 1894 Act, and the area remains predominantly populated by nonIndians 
with only a few surviving pockets of Indian allotments. Solem , 465 U.S., at 471 , and n. 12. The 
Court's holding is further reinforced by the State's assumption of jurisdiction over the ceded territory 
almost immediately after the 1894 Act, and by the lack of evidence that the Tribe has attempted until 
recently to exercise jurisdiction over nontrust lands. Id., at 1456. Finally, the Yankton Constitution, 
drafted in 1932 and amended in 1962, defines the Tribe's territory to include only those tribal lands 
within the 1858 boundaries "now owned" by the Tribe. Pp. 25-26.  

(h) The conflicting understandings about the status of the reservation, together with the fact that the 
Tribe continues to own land in common, caution the Court to limit its holding to the narrow question 
presented: whether unallotted, ceded lands were severed from the reservation. The Court need not 
determine whether Congress disestablished the reservation altogether in order to resolve this case, and 
accordingly declines to do so. See, e.g., Hagen, supra, at 421. P. 27.  

99 F. 3d 1439, reversed and remanded.  

O'CONNOR , J., delivered the opinion for a unanimous Court.  

NOTICE: This opinion is subject to formal revision before publication in the preliminary print of the United States Reports. 
Readers are requested to notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of 
any typographical or other formal errors, in order that corrections may be made before the preliminary print goes to press.  

U.S. Supreme Court  

No. 96-1581  

SOUTH DAKOTA, PETITIONER v. YANKTON SIOUXTRIBE  

ETAL . ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT  
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[January 26, 1998]  

JUSTICE O'CONNOR delivered the opinion of the Court.  

This case presents the question whether, in an 1894 statute that ratified an agreement for the sale of 
surplus tribal lands, Congress diminished the boundaries of the Yankton Sioux Reservation in South 
Dakota. The reservation was established pursuant to an 1858 treaty between the United States and the 
Yankton Sioux Tribe. Subsequently, under the General Allotment Act of 1887, Act of Feb. 8, 1887, 24 
Stat. 388, 25 U.S.C. § 331 (the Dawes Act), individual members of the Tribe received allotments of 
reservation land, and the Government then negotiated with the Tribe for the cession of the remaining, 
unallotted lands. The issue we confront illustrates the jurisdictional quandaries wrought by the 
allotment policy: We must decide whether a landfill constructed on nonIndian fee land that falls within 
the boundaries of the original Yankton Reservation remains subject to federal environmental 
regulations. If the divestiture of Indian property in 1894 effected a diminishment of Indian territory, 
then the ceded lands no longer constitute "Indian country" as defined by 18 U.S.C. § 1151(a), and the 
State now has primary jurisdiction over them. In light of the operative language of the 1894 Act, and 
the circumstances surrounding its passage, we hold that Congress intended to diminish the Yankton 
Reservation and consequently that the waste site is not in Indian country.  

I  

A  

At the outset of the 19th century, the Yankton Sioux Tribe held exclusive dominion over 13 million 
acres of land between the Des Moines and Missouri rivers, near the boundary that currently divides 
North and South Dakota. H. Hoover, The Yankton Sioux 25 (1988). In 1858, the Yanktons entered into 
a treaty with the United States renouncing their claim to more than 11 million acres of their aboriginal 
lands in the north-central plains. Treaty of Apr. 19, 1858, 11 Stat. 743. Pursuant to the agreement, the 
Tribe ceded  

"all the lands now owned, possessed, or claimed by them, wherever situated, except four hundred 
thousand acres thereof, situated and described as follows, to wit-Beginning at the mouth of the 
Naw-izi-wakoo-pah or Chouteau River and extending up the Missouri River thirty miles; thence 
due north to a point; thence easterly to a point on the said Chouteau River; thence down said river 
to the place of beginning, so as to include the said quantity of four hundred thousand acres." 

Art. I, id., at 744. 

The retained portion of the Tribe's lands, located in what is now the southeastern part of Charles Mix 
County, South Dakota, was later surveyed and determined to encompass 430,405 acres. See Letter from 
the Commissioner of Indian Affairs to the Secretary of the Interior (Dec. 9, 1893), reprinted in S. Exec. 
Doc. No. 27, 53d Cong., 2d Sess., 5 (1894) (hereinafter Letter). In consideration for the cession of lands 
and release of claims, the United States pledged to protect the Yankton Tribe in their "quiet and 
peaceable possession" of this reservation and agreed that "[n]o white person," with narrow exceptions, 
would "be permitted to reside or make any settlement upon any part of the [reservation]." Arts. IV, X, 
11 Stat. 744, 747. The Federal Government further promised to pay the Tribe, or expend for the benefit 
of members of the Tribe, $1.6 million over a 50-year period, and appropriated an additional $50,000 to 
aid the Tribe in its transition to the reservation through the purchase of livestock and agricultural 
implements, and the construction of houses, schools, and other buildings.  
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Not all of this assistance was forthcoming, and the Tribe experienced severe financial difficulties in the 
years that followed, compounded by weather cycles of drought and devastating floods. When war broke 
out between the United States and the Sioux Nation in 1862, the Yankton Tribe alone sided with the 
Federal Government, a decision that isolated it from the rest of the Sioux Federation and caused severe 
inner turmoil as well. The Tribe's difficulties coincided with a period of rapid growth in the United 
States' population, increasing westward migration, and ensuing demands from non-Indians to open 
Indian holdings throughout the Western States to settlement.  

In response to these "familiar forces," DeCoteau v. District County Court for Tenth Judicial Dist., 420 
U.S. 425, 431 (1975), Congress retreated from the reservation concept and began to dismantle the 
territories that it had previously set aside as permanent and exclusive homes for Indian tribes. See 
Solem v. Bartlett, 465 U.S. 463, 466 (1984). The pressure from westward-bound homesteaders, and the 
belief that the Indians would benefit from private property ownership, prompted passage of the Dawes 
Act in 1887, 24 Stat. 388. The Dawes Act permitted the Federal Government to allot tracts of tribal land 
to individual Indians and, with tribal consent, to open the remaining holdings to non-Indian settlement. 
Within a generation or two, it was thought, the tribes would dissolve, their reservations would 
disappear, and individual Indians would be absorbed into the larger community of white settlers. See 
Hearings on H. R. 7902 before the House Committee on Indian Affairs, 73d Cong., 2d Sess., 428 
(1934) (statement of D. S. Otis on the history of the allotment policy). With respect to the Yankton 
Reservation in particular, some Members of Congress speculated that "close contact with the frugal, 
moral, and industrious people who will settle [on the reservation] [would] stimulate individual effort 
and make [the Tribe's] progress much more rapid than heretofore." Report of the Senate Committee on 
Indian Affairs, S. Rep. No. 196, 53d Cong., 2d Sess., 1 (1894).  

In accordance with the Dawes Act, each member of the Yankton Tribe received a 160-acre tract from 
the existing reservation, held in trust by the United States for 25 years. Members of the Tribe acquired 
parcels of land throughout the 1858 reservation, although many of the allotments were clustered in the 
southern part, near the Missouri River. By 1890, the allotting agent had apportioned 167,325 acres of 
reservation land, 95,000 additional acres were subsequently allotted under the Act of February 28, 
1891, 26 Stat. 795, and a small amount of acreage was reserved for government and religious purposes. 
The surplus amounted to approximately 168,000 acres of unallotted lands. See Letter, at 5.  

In 1892, the Secretary of the Interior dispatched a threemember Yankton Indian Commission to 
Greenwood, South Dakota, to negotiate for the acquisition of these surplus lands. See Act of July 13, 
1892, 27 Stat. 137 (appropriating funds to enable the Secretary to "negotiate with any Indians for the 
surrender of portions of their respective reservations"). When the Commissioners arrived on the 
reservation in October 1892, they informed the Tribe that they had been sent by the "Great Father" to 
discuss the cession of "this land that [members of the Tribe] hold in common," Council of the Yankton 
Indians (Oct. 8, 1892), transcribed in S. Exec. Doc. No. 27, at 48, and they abruptly encountered 
opposition to the sale from traditionalist tribal leaders. See Report of the Yankton Indian Commission 
(Mar. 31, 1893), reprinted in S. Exec. Doc. No. 27, at 9-11 (hereinafter Report). In the lengthy 
negotiations that followed, members of the Tribe raised concerns about the suggested price per acre, the 
preservation of their annuities under the 1858 Treaty, and other outstanding claims against the United 
States, but they did not discuss the future boundaries of the reservation. Once the Commissioners 
garnered a measure of support for the sale of the unallotted lands, they submitted a proposed agreement 
to the Tribe. 1 Article I of the agreement provided that the Tribe would "cede, sell, relinquish, and 
convey to the United States" all of the unallotted lands on the reservation. Pursuant to Article II, the 
United States agreed to compensate the Tribe in a single payment of $600,000, which amounted to 
$3.60 per acre. 2  
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Much of the agreement focused on the payment and disposition of that sum. Article VII further 
provided that all the signatories and adult male members of the Tribe would receive a 20-dollar gold 
piece to commemorate the agreement. Some members of the Tribe also sought unpaid wages from their 
service as scouts in the Sioux War, and in Article XV, the United States recognized their claim. The 
saving clause in Article XVIII, the core of the current disagreement between the parties to this case, 
stated that nothing in the agreement's terms "shall be construed to abrogate the treaty [of 1858]" and 
that "all provisions of the said treaty . . . shall be in full force and effect, the same as though this 
agreement had not been made."  

By March 1893, the Commissioners had collected signatures from 255 of the 458 male members of the 
Tribe eligible to vote, and thus obtained the requisite majority endorsement. The Yankton Indian 
Commission filed its report in May 1893, but congressional consideration was delayed by an 
investigation into allegations of fraud in the procurement of signatures. On August 15, 1894, Congress 
finally ratified the 1892 agreement, together with similar surplus land sale agreements between the 
United States and the Siletz and Nez Perce Tribes. Act of Aug. 15, 1894, 28 Stat. 286. The 1894 Act 
incorporated the 1892 agreement in its entirety and appropriated the necessary funds to compensate the 
Tribe for the ceded lands, to satisfy the claims for scout pay, and to award the commemorative 20dollar 
gold pieces. Congress also prescribed the punishment for violating a liquor prohibition included in the 
agreement and reserved certain sections in each township for common-school purposes. Ibid.  

President Cleveland issued a proclamation opening the ceded lands to settlement as of May 21, 1895, 
and nonIndians rapidly acquired them. By the turn of the century, 90 percent of the unallotted tracts had 
been settled. See Yankton Sioux Tribe v. United States , 623 F. 2d 159, 171 (Ct. Cl. 1980). A majority 
of the individual allotments granted to members of the Tribe also were subsequently conveyed in fee by 
the members to non-Indians. Today, the total Indian holdings in the region consist of approximately 
30,000 acres of allotted land and 6,000 acres of tribal land. Indian Reservations: A State and Federal 
Handbook 260 (1986).  

Although formally repudiated with the passage of the Indian Reorganization Act in 1934, 48 Stat. 984, 
25 U.S.C. § 461 the policy favoring assimilation of Indian tribes through the allotment of reservation 
land left behind a lasting legacy. The conflict between the modernday approach to tribal self-
determination and the assimilation impetus of the allotment era has engendered "a spate of jurisdictional 
disputes between state and federal officials as to which sovereign has authority over lands that were 
opened by the [surplus land] Acts and have since passed out of Indian ownership." Solem , 465 U.S., at 
467 .  

B  

We confront such a dispute in the instant case, in which tribal, federal, and state officials disagree as to 
the environmental regulations applicable to a proposed waste site. In February 1992, several South 
Dakota counties formed the Southern Missouri Recycling and Waste Management District for the 
purpose of constructing a municipal solid waste disposal facility. The Waste District acquired the site 
for the landfill, which falls within the 1858 boundaries of the Yankton Sioux Reservation, in fee from a 
nonIndian. The predicate for the parties' claims in this case is that the waste site lies on land ceded in 
the 1894 Act, and the record supports that assumption.  

In the Tribe's complaint, the proposed landfill is described as "the south one-half north one-quarter 
(S#275 N#274), Section 6, Township 96 North, Range 65 West (S6, T96N, R65W) of the Fifth 
Principal Meridan [sic], Charles Mix County, South Dakota." App. 24. That description corresponds to 
the account of a tract of land deeded to Lars K. Langeland under the Homestead Act in 1904. See App. 
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to Brief for Respondent Southern Missouri Waste Management District 1a-2a. Because all of the land 
allotted to individual Indians on the Yankton Reservation was inalienable, pursuant to the Dawes Act, 
during a 25-year trust period, the tract acquired by a homesteader in 1904 and currently owned by the 
Waste District must consist of unallotted land ceded in the 1894 Act. (The Dawes Act was amended in 
1906 by the Burke Act, 34 Stat. 182, 25 U.S.C. § 349 which permitted the issuance of some feesimple 
patents before the expiration of the 25-year trust period, but the restrictions on alienation remained in 
place as of 1904.)  

When the Waste District sought a state permit for the landfill, the Yankton Tribe intervened and 
objected on environmental grounds, arguing that the proposed compacted clay liner was inadequate to 
prevent leakage. After an administrative hearing in December 1993, the State Board of Minerals and the 
Environment granted the solid waste permit, finding that South Dakota regulations did not require the 
installation of the synthetic composite liner the Tribe had requested. The Sixth Judicial Circuit affirmed 
the Board's decision, and no appeal was taken to the State Supreme Court.  

In September 1994, the Tribe filed suit in the Federal District Court for the District of South Dakota to 
enjoin construction of the landfill, and the Waste District joined South Dakota as a third party so that 
the State could defend its jurisdiction to grant the permit. The Tribe also sought a declaratory judgment 
that the permit did not comport with Federal Environmental Protection Agency (EPA) regulations 
mandating the installation of a composite liner in the landfill. See 40 CFR §258.40(b) (1997). The 
District Court held, in accordance with our decision in South Dakota v. Bourland, 508 U.S. 679, 692 
(1993), that the Tribe itself could not assert regulatory jurisdiction over the non-Indian activity on fee 
lands. Furthermore, because the Tribe did not establish that the landfill would compromise the "political 
integrity, the economic security, or the health or welfare of the tribe," the court concluded that the Tribe 
could not invoke its inherent sovereignty under the exceptions in Montana v. United States, 450 U.S. 
544, 566 (1981). Accordingly, the court declined to enjoin the landfill project, a decision the Tribe does 
not appeal. The District Court also determined, however, that the 1894 Act did not diminish the exterior 
boundaries of the reservation as delineated in the 1858 Treaty between the United States and the Tribe, 
and consequently that the waste site lies within an Indian reservation where federal environmental 
regulations apply.  

On appeal by the State, 3  

a divided panel of the Court of Appeals for the Eighth Circuit agreed that "Congress intended by its 
1894 Act that the Yankton Sioux sell their surplus lands to the government, but not their governmental 
authority over it." 99 F. 3d 1439, 1457 (CA8 1996). The court relied primarily on the saving clause in 
Article XVIII, reasoning that, given its "unusually expansive language," other sections of the 1894 Act 
"should be read narrowly to minimize any conflict with the 1858 treaty." Id., at 1447. The court further 
concluded that neither the historical evidence nor the demographic development of the area could 
sustain a finding of diminishment. Id., at 1457.  

We granted certiorari to resolve a conflict between the decision of the Court of Appeals and a number 
of decisions of the South Dakota Supreme Court declaring that the reservation has been diminished. 4  

520 U. S. ___ (1997). We now reverse the Eighth Circuit's decision and hold that the unallotted lands 
ceded as a result of the 1894 Act did not retain reservation status.  

II  

States acquired primary jurisdiction over unallotted opened lands where "the applicable surplus land 
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Act freed that land of its reservation status and thereby diminished the reservation boundaries." Solem , 
465 U.S., at 467 . In contrast, if a surplus land Act "simply offered non-Indians the opportunity to 
purchase land within established reservation boundaries," id., at 470, then the entire opened area 
remained Indian country. Our touchstone to determine whether a given statute diminished or retained 
res- ervation boundaries is congressional purpose. See Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 
615 (1977). Congress possesses plenary power over Indian affairs, including the power to modify or 
eliminate tribal rights. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978). Accordingly, 
only Congress can alter the terms of an Indian treaty by diminishing a reservation, United States v. 
Celestine, 215 U.S. 278, 285 (1909), and its intent to do so must be "clear and plain," United States v. 
Dion, 476 U.S. 734, 738 -739 (1986).  

Here, we must determine whether Congress intended by the 1894 Act to modify the reservation set 
aside for the Yankton Tribe in the 1858 Treaty. Our inquiry is informed by the understanding that, at 
the turn of this century, Congress did not view the distinction between acquiring Indian property and 
assuming jurisdiction over Indian territory as a critical one, in part because "[t]he notion that reservation 
status of Indian lands might not be coextensive with tribal ownership was unfamiliar," Solem , 465 
U.S., at 468 , and in part because Congress then assumed that the reservation system would fade over 
time. "Given this expectation, Congress naturally failed to be meticulous in clarifying whether a 
particular piece of legislation formally sliced a certain parcel of land off one reservation." Ibid.; see also 
Hagen , 510 U.S., at 426 (Blackmun, J., dissenting) ("As a result of the patina history has placed on the 
allotment Acts, the Court is presented with questions that their architects could not have foreseen"). 
Thus, although "[t]he most probative evidence of diminishment is, of course, the statutory language 
used to open the Indian lands," we have held that we will also consider "the historical context 
surrounding the passage of the surplus land Acts," and, to a lesser extent, the subsequent treatment of 
the area in question and the pattern of settlement there. Id., at 411. Throughout this inquiry, "we resolve 
any ambiguities in favor of the Indians, and we will not lightly find diminishment." Ibid.  

A  

Article I of the 1894 Act provides that the Tribe will "cede, sell, relinquish, and convey to the United 
States all their claim, right, title, and interest in and to all the unallotted lands within the limits of the 
reservation"; pursuant to Article II, the United States pledges a fixed payment of $600,000 in return. 
This "cession" and "sum certain" language is "precisely suited" to terminating reservation status. See 
DeCoteau , 420 U.S., at 445 . Indeed, we have held that when a surplus land Act contains both explicit 
language of cession, evidencing "the present and total surrender of all tribal interests," and a provision 
for a fixed-sum payment, representing "an unconditional commitment from Congress to compensate the 
Indian tribe for its opened land," a "nearly conclusive," or "almost insurmountable," presumption of 
diminishment arises. Solem, supra , at 470; see also Hagen, supra , at 411.  

The terms of the 1894 Act parallel the language that this Court found terminated the Lake Traverse 
Indian Reservation in DeCoteau, supra , at 445, and, as in DeCoteau , the 1894 Act ratified a negotiated 
agreement supported by a majority of the Tribe. Moreover, the Act we construe here more clearly 
indicates diminishment than did the surplus land Act at issue in Hagen , which we concluded 
diminished reservation lands even though it provided only that "all the unallotted lands within said 
reservation shall be restored to the public domain." See 510 U.S., at 412 .  

The 1894 Act is also readily distinguishable from surplus land Acts that the Court has interpreted as 
maintaining reservation boundaries. In both Seymour v. Superintendent of Wash. State Penitentiary, 
368 U.S. 351, 355 (1962), and Mattz v. Arnett, 412 U.S. 481, 501 -502 (1973), we held that Acts 
declaring surplus land "subject to settle ment, entry, and purchase," without more, did not evince 
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congressional intent to diminish the reservations. Likewise, in Solem , we did not read a phrase 
authorizing the Secretary of the Interior to "sell and dispose" of surplus lands belonging to the 
Cheyenne River Sioux as language of cession. See 465 U.S., at 472 . In contrast, the 1894 Act at issue 
here-a negotiated agreement providing for the total surrender of tribal claims in exchange for a fixed 
payment-bears the hallmarks of congressional intent to diminish a reservation.  

B  

The Yankton Tribe and the United States, appearing as amicus for the Tribe, rest their argument against 
diminishment primarily on the saving clause in Article XVIII of the 1894 Act. The Tribe asserts that 
because that clause purported to conserve the provisions of the 1858 Treaty, the existing reservation 
boundaries were maintained. The United States urges a similarly "holistic" construction of the 
agreement, which would presume that the parties intended to modify the 1858 Treaty only insofar as 
necessary to open the surplus lands for settlement, without fundamentally altering the Treaty's terms.  

Such a literal construction of the saving clause, as the South Dakota Supreme Court noted in State v. 
Greger , 559 N. W. 2d 854, 863 (S. D. 1997), would "impugn the entire sale." The unconditional 
relinquishment of the Tribe's territory for settlement by non-Indian homesteaders can by no means be 
reconciled with the central provisions of the 1858 Treaty, which recognized the reservation as the 
Tribe's "permanent" home and prohibited white settlement there. See Oregon Dept. of Fish and Wildlife 
v. Klamath Tribe, 473 U.S. 753, 770 (1985) (discounting a saving clause on the basis of a "glaring 
inconsistency" between the original treaty and the subsequent agreement). Moreover, the Government's 
contention that the Tribe intended to cede some property but maintain the entire reservation as its 
territory contradicts the common understanding of the time: that tribal ownership was a critical 
component of reservation status. See Solem, supra , at 468. We "cannot ignore plain language that, 
viewed in historical context and given a fair appraisal, clearly runs counter to a tribe's late claims." 
Klamath, supra, at 774 (internal quotation marks and citation omitted).  

Rather than read the saving clause in a manner that eviscerates the agreement in which it appears, we 
give it a "sensible construction" that avoids this "absurd conclusion." See United States v. Granderson, 
511 U.S. 39, 56 (1994) (internal quotation marks omitted). The most plausible interpretation of Article 
XVIII revolves around the annuities in the form of cash, guns, ammunition, food, and clothing that the 
Tribe was to receive in exchange for its aboriginal claims for 50 years after the 1858 Treaty. Along with 
the proposed sale price, these annuities and other unrealized Yankton claims dominated the 1892 
negotiations between the Commissioners and the Tribe. The tribal historian testified, before the District 
Court, that the loss of their rations would have been "disastrous" to the Tribe, App. 589, and members 
of the Tribe clearly perceived a threat to the annuities. At a particularly tense point in the negotiations, 
when the tide seemed to turn in favor of forces opposing the sale, Commissioner John J. Cole warned:  

"I want you to understand that you are absolutely dependent upon the Great Father to-day for a 
living. Let the Government send out instructions to your agent to cease to issue these rations, let 
the Government instruct your agent to cease to issue your clothes. . . . Let the Government 
instruct him to cease to issue your supplies, let him take away the money to run your schools 
with, and I want to know what you would do. Everything you are wearing and eating is gratuity. 
Take all this away and throw this people wholly upon their own responsibility to take care of 
themselves, and what would be the result! Not onefourth of your people could live through the 
winter, and when the grass grows again it would be nourished by the dust of all the balance of 
your noble tribe." 

Council of the Yankton Indians (Dec. 10, 1892), transcribed in S. Exec. Doc. No. 27, at 74. 
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Given the Tribe's evident concern with reaffirmance of the Government's obligations under the 1858 
Treaty, and the Commissioners' tendency to wield the payments as an inducement to sign the 
agreement, we conclude that the saving clause pertains to the continuance of annuities, not the 1858 
borders.  

The language in Article XVIII specifically ensuring that the "Yankton Indians shall continue to receive 
their annuities under the [1858 Treaty]" underscores the limited purpose and scope of the saving clause. 
It is true that the Court avoids interpreting statutes in a way that "renders some words altogether 
redundant." Gustafson v. Alloyd Co., 513 U.S. 561, 574 (1995). But in light of the fact that the record 
of the negotiations between the Commissioners and the Yankton Tribe contains no discussion of the 
preservation of the 1858 boundaries but many references to the Government's failure to fulfill earlier 
promises, see, e.g., Council of the Yankton Indians (Dec. 3, 1892), transcribed in S. Exec. Doc. No. 27, 
at 54-55, it seems most likely that the parties inserted and understood Article XVIII, including both the 
general statement regarding the force of the 1858 Treaty and the particular provision that payments 
would continue as specified therein, to assuage the Tribes' concerns about their past claims and future 
entitlements.  

Indeed, apart from the pledge to pay annuities, it is hard to identify any provision in the 1858 Treaty 
that the Tribe might have sought to preserve, other than those plainly inconsistent with or expressly 
included in the 1894 Act. The Government points to Article XI of the Treaty, in which the Tribe agreed 
to submit for federal resolution "all matters of dispute and difficulty between themselves and other 
Indians," 11 Stat. 743, and urges us to extrapolate from this provision that the Tribe implicitly retained 
jurisdiction over internal matters, and from there to apply the standard canon of Indian law that "[o]nce 
powers of tribal self-government or other Indian rights are shown to exist, by treaty or otherwise, later 
federal action which might arguably abridge them is construed narrowly in favor of retaining Indian 
rights." F. Cohen, Handbook of Federal Indian Law 224 (1982) (hereinafter Cohen). But the Treaty's 
reference to tribal authority is indirect, at best, and it does not persuade us to view the saving clause as 
an agreement to maintain exclusive tribal governance within the original reservation boundaries.  

The Tribe further contends that because Article XVIII affirms that the 1858 Treaty will govern "the 
same as though [the 1892 agreement] had not been made," without reference to consistency between 
those agreements, it has more force than the standard saving clause. While the language of the saving 
clause is indeed unusual, we do not think it is meaningfully distinct from the saving clauses that have 
failed to move this Court to find that preexisting treaties remain in effect under comparable 
circumstances. See, e.g. , Klamath , 473 U.S., at 769 -770; Montana v. United States, 450 U.S. 544, 
548 , 558-559 (1981); Rosebud , 430 U.S., at 623 (Marshall, J., dissenting). Furthermore, "it is a 
commonplace of statutory construction that the specific" cession and sum certain language in Articles I 
and II "governs the general" terms of the saving clause. See Morales v. Trans World Airlines, Inc., 504 
U.S. 374, 384 (1992).  

Finally, the Tribe argues that, at a minimum, the saving clause renders the statute equivocal, and that 
confronted with that ambiguity we must adopt the reading that favors the Tribe. See Carpenter v. Shaw, 
280 U.S. 363, 367 (1930). The principle according to which ambiguities are resolved to the benefit of 
Indian tribes is not, however, "a license to disregard clear expressions of tribal and congressional 
intent." DeCoteau , 420 U.S., at 447 ; see also South Carolina v. Catawba Tribe, Inc., 476 U.S. 498, 506 
(1986). In previous decisions, this Court has recognized that the precise cession and sum certain 
language contained in the 1894 Act plainly indicates diminishment, and a reasonable interpretation of 
the saving clause does not conflict with a like conclusion in this case.  

C  
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Both the State and the Tribe seek support for their respective positions in two other provisions of the 
1894 Act: a clause reserving sections of each township for schools and a prohibition on liquor within 
the ceded lands. Upon ratification, Congress added that "the sixteenth and thirty-sixth sections in each 
Congressional township . . . shall be reserved for common-school purposes and be subject to the laws of 
the State of South Dakota." 28 Stat. 319. This "school sections clause" parallels the enabling act 
admitting South Dakota to the Union, which grants the State sections 16 and 36 in every township for 
the support of common schools, but expressly exempts reservation land "until the reservation shall have 
been extinguished and such lands restored to . . . the public domain." Act of Feb. 22, 1889, 25 Stat. 679. 
When considering a similar provision included in the Act ceding the Rosebud Sioux Reservation in 
South Dakota, the Court discerned congressional intent to diminish the reservation, "thereby making the 
sections available for disposition to the State of South Dakota for 'school sections.' " Rosebud , 430 
U.S., at 601 . The Tribe argues that the clause in the 1894 Act specifying the application of state law 
would be superfluous if Congress intended to diminish the reservation. As the Court stated in 
DeCoteau , however, "the natural inference would be that state law is to govern the manner in which the 
16th and 36th sections are to be employed 'for common school purposes,' " which "implies nothing 
about the presence or absence of state civil and criminal jurisdiction over the remainder of the ceded 
lands." 420 U.S., at 446 , n. 33.  

Although we agree with the State that the school sections clause reinforces the view that Congress 
intended to extinguish the reservation status of the unallotted land, a somewhat contradictory provision 
counsels against finding the reservation terminated. Article VII of the 1894 Act reserved from sale 
those surplus lands "as may now be occupied by the United States for agency, schools, and other 
purposes." In Solem , the Court noted with respect to virtually identical language that "[i]t is difficult to 
imagine why Congress would have reserved lands for such purposes if it did not anticipate that the 
opened area would remain part of the reservation." 465 U.S., at 474 .  

The State's position is more persuasively supported by the liquor prohibition included in Article XVII 
of the agreement. The provision prohibits the sale or offering of "intoxicating liquors" on "any of the 
lands by this agreement ceded and sold to the United States" or "any other lands within or comprising 
the reservations of the Yankton Sioux or Dakota Indians as described in the [1858] treaty," 28 Stat. 318, 
thus signaling a jurisdictional distinction between reservation and ceded land. The Commissioners' 
report recommends that Congress "fix a penalty for the violation of this provision which will make it 
most effective in preventing the introduction of intoxicants within the limits of the reservation," Report, 
at 21, which could be read to suggest that ceded lands remained part of the reservation. We conclude, 
however, that "[t]he most reasonable inference from the inclusion of this provision is that Congress was 
aware that the opened, unallotted ar eas would henceforth not be 'Indian country.' " Rosebud, supra , at 
613. By 1892, Congress already had enacted laws prohibiting alcohol on Indian reservations, see Cohen 
306-307, and "[w]e assume that Congress is aware of existing law when it passes legislation," Miles v. 
Apex Marine Corp., 498 U.S. 19, 32 (1990). Furthermore, the Commissioner of Indian Affairs 
described the provision as prohibiting "the sale or disposition of intoxicants upon any of the lands now 
within the Yankton Reservation," Letter, at 6-7 (emphasis added), indicating that the lands would be 
severed from the reservation upon ratification of the agreement. In Perrin v. United States, 232 U.S. 478 
(1914), we implied that the lands conveyed by the 1894 Act lost their reservation status when we 
construed Article XVII as applying to "ceded lands formerly included in the Yankton Sioux Indian 
Reservation." Id., at 480. We now reaffirm that the terms of the 1894 Act, including both the explicit 
language of cession and the surrounding provisions, attest to Congress' intent to diminish the Yankton 
Reservation.  

III  
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Although we perceive congressional intent to diminish the reservation in the plain statutory language, 
we also take note of the contemporary historical context, subsequent congressional and administrative 
references to the reservation, and demographic trends. Even in the absence of a clear expression of 
congressional purpose in the text of a surplus land Act, unequivocal evidence derived from the 
surrounding circumstances may support the conclusion that a reservation has been diminished. See 
Solem , 465 U.S., at 471 . In this case, although the context of the Act is not so compelling that, 
standing alone, it would indicate diminishment, neither does it rebut the "almost insurmountable 
presumption" that arises from the statute's plain terms. Id., at 470.  

A  

The "manner in which the transaction was negotiated" with the Yankton Tribe and "the tenor of 
legislative Reports presented to Congress" reveal a contemporaneous understanding that the proposed 
legislation modified the reservation. Id., at 471. In 1892, when the Commissioner of Indian Affairs 
appointed the Yankton Commission, he charged its members to "negotiate with the [Tribe] for the 
cession of their surplus lands" and noted that the funds exchanged for the "relinquishment" of those 
lands would provide a future income for the Tribe. Instructions to the Yankton Indian Commission 
(July 27, 1892), reprinted in App. 98-99. The negotiations themselves confirm the understanding that by 
surrendering its interest in the unallotted lands, the Tribe would alter the reservation's character. 
Commissioner J. C. Adams informed members of the Tribe that once surplus lands were sold to the 
"Great Father," the Tribe would "assist in making the laws which will govern [members of the Tribe] as 
citizens of the State and nation." Council of the Yankton Indians (Oct. 8, 1892), transcribed in S. Exec. 
Doc. No. 27, at 48. In terms that strongly suggest a reconception of the reservation, Commissioner Cole 
admonished the Tribe:  

"This reservation alone proclaims the old time and the old conditions . . . [t]he tide of civilization 
is as resistless as the tide of the ocean, and you have no choice but to accept it and live according 
to its methods or be destroyed by it. To accept it requires the sale of these surplus lands and the 
opening of this reservation to white settlement. "You were a great and powerful people when 
your abilities and energies were directed in harmony with the conditions which surrounded you, 
but the wave of civilization which swept over you found you unprepared for the new conditions 
and you became weak. . . . [Y]ou must accept the new life wholly. You must break down the 
barriers and invite the white man with all the elements of civilization, that your young men may 
have the same opportunities under the new conditions that your fathers had under the old." 

Council of the Yankton Indians (Dec. 17, 1892), transcribed id., at 81. 

Cole's vivid language and entreaty to "break down the barriers" are reminiscent of the "picturesque" 
statement that Congress would "pull up the nails" holding down the outside boundary of the Uintah 
Reservation, which we viewed as evidence of diminishment in Hagen, 510 U.S., at 417 .  

Moreover, the Commissioners' report of the negotiations signaled their understanding that the cession of 
the surplus lands dissolved tribal governance of the 1858 reservation. They observed that "now that 
[members of the Tribe] have been allotted their lands in severalty and have sold their surplus land-the 
last property bond which assisted to hold them together in their tribal interest and estatetheir tribal 
interests may be considered a thing of the past." Report, at 19. And, in a March 1894 letter to the 
Chairman of the Senate Committee on Indian Affairs, several Yankton chiefs and members of the Tribe 
indicated that they concurred in such an interpretation of the agreement's impact. The letter urged 
congressional ratification of the agreement, explaining that the signatories "want[ed] the laws of the 
United States and the State that we live in to be recognized and observed," and that they did not view it 
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as desirable to "keep up the tribal relation . . . as the tribal relation on this reservation is an obstacle and 
hindrance to the advancement of civilization." S. Misc. Doc. No. 134, 53d Cong., 2d Sess., 1 (1894).  

The legislative history itself adds little because Congress considered the Siletz, Nez Perce, and Yankton 
surplus land sale agreements at the same time, but the few relevant references from the floor debates 
support a find ing of diminishment. Some members noted that the cessions would restore the surplus 
lands to the "public domain," see 53 Cong. Rec. 6425 (June 16, 1894) (remarks of Rep. McCrae); id. , 
at 6426 (remarks of Rep. Hermann), language that indicates congressional intent to diminish a 
reservation, see Hagen, supra , at 418; Solem , 465 U. S, at 475. That same phrase appears in the annual 
report of the Commissioner on Indian Affairs that was released in September 1894, just after 
congressional ratification of the agreement. See Annual Report of the Commissioner on Indian Affairs 
26 (Sept. 14, 1894), excerpted in App. 450452 (noting that under the Siletz, Nez Perce, and Yankton 
agreements, "some 880,000 acres of land will be restored to the public domain").  

Finally, the Presidential Proclamation opening the lands to settlement declared that the Tribe had 
"ceded, sold, relinquished, and conveyed to the United States, all [its] claim, right, title, and interest in 
and to all the unallotted lands within the limits of the reservation set apart to said tribe by the first 
article [of the 1858 Treaty]." Presidential Proclamation (May 16, 1895), reprinted in App. 453. This 
Court has described substantially similar language as "an unambiguous, contemporaneous, statement by 
the Nation's Chief Executive, of a perceived disestablishment." Rosebud , 430 U.S., at 602 -603.  

B  

Despite the apparent contemporaneous understanding that the 1894 Act diminished the reservation, in 
the years since, both Congress and the Executive Branch have described the reservation in contradictory 
terms and treated the region in an inconsistent manner. An 1896 statute, for example, refers to 
"homestead settlers upon the Yankton Indian Reservation," 29 Stat. 16, while in a Report included in 
the legislative history for that statute, the Commissioner of Indian Affairs discusses the "former" 
reservation, H. R. Rep. No. 100, 54th Cong., 1st Sess., 2 (1896). From the 1896 statutory reference to 
hearings on the Indian Gaming Regulatory Act nearly a century later, Congress has occasionally, 
though not invariably, referred to the "Yankton Sioux Reservation." 5  

We have often observed, however, that "the views of a subsequent Congress form a hazardous basis for 
inferring the intent of an earlier one." United States v. Philadelphia Nat. Bank, 374 U.S. 321, 348 -349 
(1963). Likewise, the scores of administrative documents and maps marshaled by the parties to support 
or contradict diminishment have limited interpretive value. 6  

We need not linger over whether the many references to the Yankton Reservation in legislative and 
administrative materials utilized a convenient geographical description or reflected a considered 
jurisdictional statement. The mixed record we are presented with "reveals no consistent, or even 
dominant, approach to the territory in question," and it "carries but little force" in light of the strong 
textual and contemporaneous evidence of diminishment. Rosebud , 430 U.S., at 605 , n. 27; see also 
Solem , 465 U.S., at 478 (finding subsequent treatment that was "rife with contradictions and 
inconsistencies" to be "of no help to either side").  

C  

"Where non-Indian settlers flooded into the opened portion of a reservation and the area has long since 
lost its Indian character, we have acknowledged that de facto , if not de jure , diminishment may have 
occurred." Id., at 471. This final consideration is the least compelling for a simple reason: Every surplus 
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land Act necessarily resulted in a surge of non-Indian settlement and degraded the "Indian character" of 
the reservation, yet we have repeatedly stated that not every surplus land Act diminished the affected 
reservation. See id., at 468-469. The fact that the Yankton population in the region promptly and 
drastically declined after the 1894 Act does, however, provide "one additional clue as to what Congress 
expected," id., at 472. Today, fewer than ten percent of the 1858 reserva tion lands are in Indian hands, 
non-Indians constitute over two-thirds of the population within the 1858 boundaries, and several 
municipalities inside those boundaries have been incorporated under South Dakota law. The opening of 
the tribal casino in 1991 apparently reversed the population trend; the tribal presence in the area has 
steadily increased in recent years, and the advent of gaming has stimulated the local economy. In 
addition, some acreage within the 1858 boundaries has reverted to tribal or trust land. See H. Hoover, 
Yankton Sioux Tribal Land History (1995), reprinted in App. 545-546. Nonetheless, the area remains 
"predominantly populated by non-Indians with only a few surviving pockets of Indian allotments," and 
those demographics signify a diminished reservation. Solem, supra , at 471, n. 12.  

The State's assumption of jurisdiction over the territory, almost immediately after the 1894 Act and 
continuing virtually unchallenged to the present day, further reinforces our holding. As the Court of 
Appeals acknowledged, South Dakota "has quite consistently exercised various forms of governmental 
authority over the opened lands," 99 F. 3d, at 1455, and the "tribe presented no evidence that it has 
attempted until recently to exercise civil, regulatory, or criminal jurisdiction over nontrust lands." Id., at 
1456. Finally, the Yankton Constitution, drafted in 1932 and amended in 1962, defines the Tribe's 
territory to include only those tribal lands within the 1858 boundaries "now owned" by the Tribe. 
Constitution and Bylaws of the Yankton Sioux Tribal Business and Claims Committee, Art. VI, §1.  

IV  

The allotment era has long since ended, and its guiding philosophy has been repudiated. Tribal 
communities struggled but endured, preserved their cultural roots, and remained, for the most part, near 
their historic lands. But despite the present-day understanding of a "governmentto-government 
relationship between the United States and each Indian tribe," see, e.g., 25 U.S.C. § 3601 we must give 
effect to Congress' intent in passing the 1894 Act. Here, as in DeCoteau , we believe that Congress 
spoke clearly, and although "[s]ome might wish [it] had spoken differently . . . we cannot remake 
history." 420 U.S., at 449 .  

The 1894 Act contains the most certain statutory language, evincing Congress' intent to diminish the 
Yankton Sioux Reservation by providing for total cession and fixed compensation. Contemporaneous 
historical evidence supports that conclusion, and nothing in the ambiguous subsequent treatment of the 
region substantially controverts our reasoning. The conflicting understandings about the status of the 
reservation, together with the fact that the Tribe continues to own land in common, caution us, however, 
to limit our holding to the narrow question presented: whether unallotted, ceded lands were severed 
from the reservation. We need not determine whether Congress disestablished the reservation altogether 
in order to resolve this case, and accordingly decline to do so. Our holding in Hagen was similarly 
limited, as was the State Supreme Court's description of the Yankton reservation in Greger . See 510 
U.S., at 421 ; State v. Greger , 559 N. W. 2d, at 867.  

* * *  

In sum, we hold that Congress diminished the Yankton Sioux Reservation in the 1894 Act, that the 
unallotted tracts no longer constitute Indian country, and thus that the State has primary jurisdiction 
over the waste site and other lands ceded under the Act. Accordingly, we reverse the judgment of the 
Court of Appeals for the Eighth Circuit and remand for further proceedings consistent with this opinion. 
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It is so ordered.  

Footnotes  

[ Footnote 1 ] The text of the agreement provides in relevant part: "Article I. "The Yankton tribe of 
Dakota or Sioux Indians hereby cede, sell, relinquish, and convey to the United States all their claim, 
right, title, and interest in and to all the unallotted lands within the limits of the reservation set apart to 
said Indians as aforesaid. "Article II. "In consideration for the lands ceded, sold, relinquished, and 
conveyed to the United States as aforesaid, the United States stipulates and agrees to pay to the said 
Yankton tribe of Sioux Indians the sum of six hundred thousand dollars ($600,000), as hereinbefore 
provided for. . . . . . "Article VII. "In addition to the stipulations in the preceding articles, upon the 
ratification of this agreement by Congress, the United States shall pay to the Yankton tribe of Sioux 
Indians as follows: To each person whose name is signed to this agreement and to each other male 
member of the tribe who is eighteen years old or older at the date of this agreement, twenty dollars 
($20) in one double eagle, struck in the year 1892 as a memorial of this agreement. . . . "Article VIII. 
"Such part of the surplus lands hereby ceded and sold to the United States as may now be occupied by 
the United States for agency, schools, and other purposes, shall be reserved from sale to settlers until 
they are no longer required for such purposes. But all other lands included in this sale shall, 
immediately after the ratification of this agreement by Congress, be offered for sale through the proper 
land office, to be disposed of under the existing land laws of the United States, to actual bona fide 
settlers only. . . . . . "Article XV. "The claim of fifty-one Yankton Sioux Indians, who were employed as 
scouts by General Alf. Scully in 1864, for additional compensation at the rate of two hundred and 
twenty-five dollars ($225) each, aggregating the sum of eleven thousand four hundred and seventy-five 
dollars ($11,475) is hereby recognized as just, and within ninety days (90) after the ratification of this 
agreement by Congress the same shall be paid in lawful money of the United States to the said scouts or 
to their heirs. . . . . . "Article XVII. "No intoxicating liquors nor other intoxicants shall ever be sold or 
given away upon any of the lands by this agreement ceded and sold to the United States, nor upon any 
other lands within or comprising the reservations of the Yankton Sioux or Dakota Indians as described 
in the treaty between the said Indians and the United States, dated April 19th, 1858, and as afterwards 
surveyed and set off to the said Indians. The penalty for the violation of this provision shall be such as 
Congress may prescribe in the act ratifying this agreement. "Article XVIII. "Nothing in this agreement 
shall be construed to abrogate the treaty of April 19th, 1858, between the Yankton tribe of Sioux 
Indians and the United States. And after the signing of this agreement, and its ratification by Congress, 
all provisions of the said treaty of April 19th, 1858, shall be in full force and effect, the same as though 
this agreement had not been made, and the said Yankton Indians shall continue to receive their annuities 
under the said treaty of April 19th, 1858." 28 Stat. 314-318.  

[ Footnote 2 ] In 1980, the Court of Claims concluded that the land ceded by the Tribe had a fair market 
value of $6.65 per acre, or $1,337,381.50, that the $600,000 paid pursuant to the 1892 agreement was 
"unconscionable and grossly inadequate," and that the Tribe was entitled to recover the difference. 
Yankton Sioux Tribe v. United States , 623 F. 2d 159, 178.  

[ Footnote 3 ] The Waste District explains that it did not appeal because the District Court's decision 
allowed it to go forward with construction of the proposed landfill, but it filed a brief as a respondent 
supporting the petitioner State in this Court because "of the likelihood that the assertion of tribal 
jurisdiction will continue to affect the District in this or similar contexts." Brief for Respondent 
Southern Missouri Waste Management District 6, n. With respect to the particular issue of the landfill's 
liner, the Waste District's concerns appear academic. The EPA has waived the requirement of a 
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composite liner and has permitted construction to go forward with the compacted clay liner. See 
Yankton Sioux Tribe v. Environmental Protection Agency , 950 F. Supp. 1471, 1482 (SD 1996).  

[ Footnote 4 ] See State v. Greger , 559 N. W. 2d 854 (S. D. 1997); see also State v. Thompson , 355 N. 
W. 2d 349, 350 (S. D. 1984); State v. Williamson , 87 S. D. 512, 515, 211 N. W. 2d 182, 184 (1973); 
Wood v. Jameson , 81 S. D. 12, 18-19, 130 N. W. 2d 95, 99 (1964).  

[ Footnote 5 ] Hearings on Pub. L. 100-497, The Indian Gaming Regulatory Act of 1988, before the 
Subcommittee on Native American Affairs of the House Committee on Natural Resources, 103d Cong., 
2d Sess., 1 (1994) (held, according to the record, at the Fort Randall Casino Hotel on the "Yankton 
Sioux Reservation"); see, e.g. , 143 Cong. Rec. S9616 (Sept. 18, 1997) (discussion of the Marty Indian 
School "located on the Yankton Sioux Reservation"); 135 Cong. Rec. 1656 (1989) (description of the 
Lake Andes-Wagner project, which irrigates "Indian-owned land located on the Yankton Sioux 
Reservation"). But see 35 Stat. 808 (referring to land "on the former Yankton Reservation").  

[ Footnote 6 ] See, e.g. , Exec. Order No. 5173 (Aug. 9, 1929) (extending the trust period on the allotted 
lands "on the Yankton Sioux Reservation"); Exec. Order No. 2363 (Apr. 30, 1916) (same); Letter to 
Chairman, Committee on Indian Affairs, from Secretary of the Interior (Feb. 1, 1921), reprinted in App. 
480 (stating that "Lake Andes is within the former Yankton-Sioux Indian Reservation"); Letter to 
Yankton Agency from the Commissioner of Indian Affairs (Aug. 20, 1930), reprinted in App. 481 
(discussing lands "heretofore constituting a part of the reservation"); Bureau of the Census, U. S. Dept. 
of Commerce, Pub. No. 1990 CPH-1-43, p. 175 (1991), reprinted in App. 527 (listing population 
figures for the Yankton Reservation). The Tribe also highlights a 1941 opinion letter issued by Felix 
Cohen, then-acting Solicitor of the Department of the Interior, in which he concluded that the Yankton 
Reservation had not been altered by the 1894 Act because allotments were "scattered over all the 
reservation," and the Act was thus distinguishable from statutes that "ceded a definite part of the 
reservation and treated the remaining areas as a diminished reservation." See Letter of August 7, 1941, 
reprinted in 1 U. S. Dept. of Interior, Opinions of the Solicitor of the Department of the Interior 
Relating to Indian Affairs 1063, 1064 (1979). The letter has not been disavowed but was apparently 
ignored in subsequent determinations by the agency. A 1969 memorandum on tribal courts, for 
example, plainly stated that the 1894 Act "diminish[ed] the area over which the [Yankton] tribe might 
exercise its authority." Memorandum M-36783 from Associate Solicitor, Indian Affairs, to 
Commissioner of Indian Affairs 1 (Sept. 10, 1969), reprinted in App. 518.  
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South Dakota v. Yankton Sioux Tribe, 522 U.S. 329,  118 S.Ct. 789 (1998) 

Supreme Court of the United States 

SOUTH DAKOTA, Petitioner, 

v. 

YANKTON SIOUX TRIBE et al. 

No. 96-1581. 

Decided Jan. 26, 1998.

Yankton Sioux Tribe brought declaratory judgment action to enforce right to regulate landfill site allegedly 
within exterior boundaries of reservation, over which the State of South Dakota claimed jurisdiction.  The 
United States District Court for the District of South Dakota, Lawrence L. Piersol, J., 890 F.Supp. 878, ruled 
that site was still part of reservation, and State appealed.  The Court of Appeals, Murphy, Circuit Judge, 99 
F.3d 1439, affirmed.  On certiorari, the Supreme Court, Justice O'Connor, held that land surplus act which 
ratified agreement pursuant to which unallotted reservation lands that were opened for settlement by non-
Indians were ceded to the United States in return for payment of sum certain did not preserve opened tracts' 
reservation status, but resulted in diminishment of reservation, such that the State of South Dakota ultimately 
acquired primary jurisdiction over tracts in question, and waste site constructed on such nonreservation land 
was subject to environmental laws of South Dakota. 

Reversed and remanded.  
   
  

Syllabus  [FN*]

FN* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of 
Decisions for the convenience of the reader.  See United States v. Detroit Timber & Lumber Co., 200 U.S. 
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 

The Yankton Sioux Reservation in South Dakota was established pursuant to an 1858 Treaty between the 
United States and the Yankton Tribe. Congress subsequently retreated from the reservation concept and 
passed the 1887 Dawes Act, which permitted the Government to allot tracts of tribal land to individual 
Indians and, with tribal consent, to open the remaining holdings to non-Indian settlement.  In accordance with 
the Dawes Act, members of the respondent Tribe received individual allotments and the Government then 
negotiated with the Tribe for the cession of the remaining, unallotted reservation lands.  An agreement 
reached in 1892 provided that the Tribe would "cede, sell, relinquish, and convey to the United States" all of 
its unallotted lands;  in return, the Government agreed to pay the Tribe $600,000.  Article XVIII of the 
agreement, a saving clause, stated that nothing in its terms "shall be construed to abrogate the [1858] treaty" 
and that "all provisions of the said treaty ... shall be in full force and effect, the same as though this agreement 
had not been made."  Congress ratified the agreement in an 1894 statute, and non-Indians rapidly acquired the 
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ceded lands. 

In this case, tribal, federal, and state officials disagree as to the environmental regulations applicable to a 
solid waste disposal facility that lies on unallotted, non-Indian fee land, but falls within the reservation's 
original 1858 boundaries.  The Tribe and the Federal Government contend that the site remains part of the 
reservation and is therefore subject to federal environmental regulations, while petitioner State maintains that 
the 1894 divestiture of Indian property effected a diminishment of the Tribe's territory, such that the ceded 
lands no longer constitute "Indian country" under 18 U.S.C. § 1151(a), and the State now has primary 
jurisdiction over them.  The District Court declined to enjoin construction of the landfill but granted the Tribe 
a declaratory judgment that the 1894 Act did not alter the 1858 reservation boundaries, and consequently that 
the waste site lies within an Indian reservation where federal environmental regulations apply.  The Eighth 
Circuit affirmed. 

Held:  The 1894 Act's operative language and the circumstances surrounding its passage demonstrate that 
Congress intended to diminish the Yankton Reservation.  Pp. 797-805. 

a) States acquired primary jurisdiction over unallotted opened lands if the applicable surplus land Act freed 
those lands of their reservation status and thereby diminished the reservation boundaries, Solem v. Bartlett, 
465 U.S. 463, 467, 104 S.Ct. 1161, 1164, 79 L.Ed.2d 443, but the entire opened area remained Indian country 
if the Act simply offered non-Indians the opportunity to purchase land within established reservation 
boundaries, id., at 470, 104 S.Ct., at 1166.  The touchstone to determine whether a given statute diminished or 
retained reservation boundaries is congressional purpose, see Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 
615, 97 S.Ct. 1361, 1377, 51 L.Ed.2d 660, and Congress' intent to alter an Indian treaty's terms by 
diminishing a reservation must be "clear and plain," United States v. Dion, 476 U.S. 734, 738-739, 106 S.Ct. 
2216, 2219-2220, 90 L.Ed.2d 767.  The most probative evidence of congressional intent is the statutory 
language, but the Court will also consider the historical context surrounding the Act's passage, and, to a lesser 
extent, the subsequent treatment of the area in question and the pattern of settlement there. Hagen v. Utah, 
510 U.S. 399, 411, 114 S.Ct. 958, 965, 127 L.Ed.2d 252.  Ambiguities must be resolved in favor of the 
Indians, and the Court will not lightly find diminishment.  Ibid.  Pp. 797- 798. 

(b) The plain language of the 1894 Act evinces congressional intent to diminish the reservation.  Article I's 
"cession" language--the Tribe will "cede, sell, relinquish, and convey to the United States all their claim, 
right, title, and interest in and to all the unallotted lands"--and Article II's "sum certain" language--whereby 
the United States pledges a fixed payment of $600,000 in return-- is "precisely suited" to terminating 
reservation status.  See DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 425, 445, 95 S.
Ct. 1082, 1093, 43 L.Ed.2d 300.  Indeed, when a surplus land Act contains both explicit cession language, 
evidencing "the present and total surrender of all tribal interests," and a provision for a fixed-sum payment, 
representing "an unconditional commitment from Congress to compensate the Indian tribe for its opened 
land," a "nearly conclusive," or "almost insurmountable," presumption of diminishment arises.  See Solem, 
supra, at 470, 104 S.Ct., at 1166;  see also Hagen, supra, at 411, 114 S.Ct., at 965. Pp. 798-799. 

(c) The Court rejects the Tribe's argument that, because the 1894 Act's saving clause purported to conserve 
the 1858 Treaty, the existing reservation boundaries were maintained.  Such a literal construction would 
eviscerate the 1892 agreement by impugning the entire sale.  Rather, it seems most likely that the parties 
inserted Article XVIII, including both the general statement regarding the force of the 1858 Treaty and a 
particular provision ensuring that the "Yankton Indians shall continue to receive their annuities under [that 
treaty]," for the limited purpose of assuaging the Tribe's concerns about their entitlement to annuities.  
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Discussion of the annuities figured prominently in the negotiations that led to the 1892 agreement, but no 
mention was made of the preservation of the 1858 boundaries.  Pp. 799-801. 

d) Neither the 1894 Act's clause reserving sections of each township for schools nor its prohibition on liquor 
within the ceded lands supports the Tribe's position.  The Court agrees with the State that the school sections 
clause reinforces the view that Congress intended to extinguish the reservation status of the unallotted land.  
See, e.g., Rosebud, supra, at 601, 97 S.Ct., at 1370;  but see Solem, supra, at 474, 104 S.Ct., at 1168.  
Moreover, the most reasonable inference from the inclusion of the liquor prohibition is that Congress was 
aware that the opened, unallotted areas would henceforth not be "Indian country," where alcohol already had 
been banned.  Rosebud, supra, at 613, 97 S.Ct., at 1376.  Pp. 801-802. 

(e) Although the Act's historical context and the area's subsequent treatment are not such compelling evidence 
that, standing alone, they would indicate diminishment, neither do they rebut the "almost insurmountable 
presumption" that arises from the statute's plain terms.  The manner in which the Government negotiated the 
transaction with the Tribe and the tenor of the legislative reports presented to Congress reveal a 
contemporaneous understanding that the 1894 Act modified the reservation.  See Solem, supra, at 471, 104 S.
Ct., at 1166.  The legislative history itself adds little because Congress considered several surplus land sale 
agreements at the same time, but the few relevant references from the floor debates support a finding of 
diminishment.  In addition, the Presidential Proclamation opening the lands to settlement contains language 
indicating that the Nation's Chief Executive viewed the reservation boundaries as altered.  See Rosebud, 
supra, at 602-603, 97 S.Ct., at 1371.  Pp. 802-803. 

(f) Despite the apparent contemporaneous understanding that the 1894 Act diminished the reservation, in the 
years since, both Congress and the Executive Branch have described the reservation in contradictory terms 
and treated the region in an inconsistent manner.  The mixed record reveals no dominant approach, and it 
carries but little force in light of the strong textual and contemporaneous evidence of diminishment.  E.g., 
Rosebud, supra, at 605, n. 27, 97 S.Ct., at 1372-1373, n. 27.  Pp. 803-804. 

(g) Demographic factors also signify diminishment:  The Yankton population in the region promptly and 
drastically declined after the 1894 Act, and the area remains predominantly populated by non-Indians with 
only a few surviving pockets of Indian allotments. Solem, supra, at 471, and n. 12, 104 S.Ct., at 1166-1167, 
and n. 12.  The Court's holding is further reinforced by the State's assumption of jurisdiction over the ceded 
territory almost immediately after the 1894 Act, and by the lack of evidence that the Tribe has attempted until 
recently to exercise jurisdiction over nontrust lands.  99 F.3d 1439, 1456.  Finally, the Yankton Constitution, 
drafted in 1932 and amended in 1962, defines the Tribe's territory to include only those tribal lands within the 
1858 boundaries "now owned" by the Tribe.  Pp. 804-805. 

(h) The conflicting understandings about the status of the reservation, together with the fact that the Tribe 
continues to own land in common, caution the Court to limit its holding to the narrow question presented:  
whether unallotted, ceded lands were severed from the reservation. The Court need not determine whether 
Congress disestablished the reservation altogether in order to resolve this case, and accordingly declines to do 
so. See, e.g., Hagen, supra, at 421, 114 S.Ct., at 970.  P. 805. 

99 F.3d 1439 (C.A.8 1996), reversed and remanded. 

O'CONNOR, J., delivered the opinion for a unanimous Court.  
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Justice O'CONNOR delivered the opinion of the Court. 

This case presents the question whether, in an 1894 statute that ratified an agreement for the sale of surplus 
tribal lands, Congress diminished the boundaries of the Yankton Sioux Reservation in South Dakota.  The 
reservation was established pursuant to an 1858 Treaty between the United States and the Yankton Sioux 
Tribe.  Subsequently, under the Indian General Allotment Act, Act of Feb. 8, 1887, 24 Stat. 388, 25 U.S.C. § 
331 (Dawes Act), individual members of the Tribe received allotments of reservation land, and the 
Government then negotiated with the Tribe for the cession of the remaining, unallotted lands.  The issue we 
confront illustrates the jurisdictional quandaries wrought by the allotment policy:  We must decide whether a 
landfill constructed on non-Indian fee land that falls within the boundaries of the original Yankton 
Reservation remains subject to federal environmental regulations.  If the divestiture of Indian property in 
1894 effected a diminishment of Indian territory, then the ceded lands no longer constitute "Indian country" 
as defined by 18 U.S.C. § 1151(a), and the State now has primary jurisdiction over them.  In light of the 
operative language of the 1894 Act, and the circumstances surrounding its passage, we hold that Congress 
intended to diminish the Yankton Reservation and consequently that the waste site is not in Indian country. 

I 

A

At the outset of the 19th century, the Yankton Sioux Tribe held exclusive dominion over 13 million acres of 
land between the Des Moines and Missouri Rivers, near the boundary that currently divides North and South 
Dakota.  H. Hoover, The Yankton Sioux 25 (1988).  In 1858, the Yanktons entered into a treaty with the 
United States renouncing their claim to more than 11 million acres of their aboriginal lands in the north-
central plains. Treaty of Apr. 19, 1858, 11 Stat. 743.  Pursuant to the agreement, the Tribe ceded 

"all the lands now owned, possessed, or claimed by them, wherever situated, except four 
hundred thousand acres thereof, situated and described as follows, to wit--Beginning at the 
mouth of the Naw-izi-wa-koo-pah or Chouteau River and extending up the Missouri River 
thirty miles;  thence due north to a point; thence easterly to a point on the said Chouteau River;  
thence down said river to the place of beginning, so as to include the said quantity of four 
hundred thousand acres."  Art. I, id., at 744.

The retained portion of the Tribe's lands, located in what is now the southeastern part of Charles Mix County, 
South Dakota, was later surveyed and determined to encompass 430,405 acres.  See Letter from the 
Commissioner of Indian Affairs to the Secretary of the Interior (Dec. 9, 1893), reprinted in S. Exec. Doc. No. 
27, 53d Cong., 2d Sess., 5 (1894) (hereinafter Letter).  In consideration for the cession of lands and release of 
claims, the United States pledged to protect the Yankton Tribe in their "quiet and peaceable possession" of 
this reservation and agreed that "[n]o white person," with narrow exceptions, would "be permitted to reside or 
make any settlement upon any part of the [reservation]."  Arts. IV, X, 11 Stat. 744, 747.  The Federal 
Government further promised to pay the Tribe, or expend for the benefit of members of the Tribe, $1.6 
million over a 50-year period, and appropriated an additional $50,000 to aid the Tribe in its transition to the 
reservation through the purchase of livestock and agricultural implements, and the construction of houses, 
schools, and other buildings. 
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Not all of this assistance was forthcoming, and the Tribe experienced severe financial difficulties in the years 
that followed, compounded by weather cycles of drought and devastating floods.  When war broke out 
between the United States and the Sioux Nation in 1862, the Yankton Tribe alone sided with the Federal 
Government, a decision that isolated it from the rest of the Sioux Federation and caused severe inner turmoil 
as well.  The Tribe's difficulties coincided with a period of rapid growth in the United States' population, 
increasing westward migration, and ensuing demands from non-Indians to open Indian holdings throughout 
the Western States to settlement. 

In response to these "familiar forces," DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 
425, 431, 95 S.Ct. 1082, 1086, 43 L.Ed.2d 300 (1975), Congress retreated from the reservation concept and 
began to dismantle the territories that it had previously set aside as permanent and exclusive homes for Indian 
tribes.  See Solem v. Bartlett, 465 U.S. 463, 466, 104 S.Ct. 1161, 1163-1164, 79 L.Ed.2d 443 (1984).  The 
pressure from westward-bound homesteaders, and the belief that the Indians would benefit from private 
property ownership, prompted passage of the Dawes Act in 1887, 24 Stat. 388.  The Dawes Act permitted the 
Federal Government to allot tracts of tribal land to individual Indians and, with tribal consent, to open the 
remaining holdings to non-Indian settlement.  Within a generation or two, it was thought, the tribes would 
dissolve, their reservations would disappear, and individual Indians would be absorbed into the larger 
community of white settlers.  See Hearings on H.R. 7902 before the House Committee on Indian Affairs, 73d 
Cong., 2d Sess., 428 (1934) (statement of D.S. Otis on the history of the allotment policy).  With respect to 
the Yankton Reservation in particular, some Members of Congress speculated that "close contact with the 
frugal, moral, and industrious people who will settle [on the reservation] [would] stimulate individual effort 
and make [the Tribe's] progress much more rapid than heretofore."  Report of the Senate Committee on 
Indian Affairs, S.Rep. No. 196, 53d Cong., 2d Sess., 1 (1894). 

In accordance with the Dawes Act, each member of the Yankton Tribe received a 160-acre tract from the 
existing reservation, held in trust by the United States for 25 years.  Members of the Tribe acquired parcels of 
land throughout the 1858 reservation, although many of the allotments were clustered in the southern part, 
near the Missouri River.  By 1890, the allotting agent had apportioned 167,325 acres of reservation land, 
95,000 additional acres were subsequently allotted under the Act of February 28, 1891, 26 Stat. 795, and a 
small amount of acreage was reserved for government and religious purposes. The surplus amounted to 
approximately 168,000 acres of unallotted lands.  See Letter, at 5. 

In 1892, the Secretary of the Interior dispatched a three-member Yankton Indian Commission to Greenwood, 
South Dakota, to negotiate for the acquisition of these surplus lands.  See Act of July 13, 1892, 27 Stat. 137 
(appropriating funds to enable the Secretary to "negotiate with any Indians for the surrender of portions of 
their respective reservations").  When the Commissioners arrived on the reservation in October 1892, they 
informed the Tribe that they had been sent by the "Great Father" to discuss the cession of "this land that 
[members of the Tribe] hold in common," Council of the Yankton Indians (Oct. 8, 1892), transcribed in S. 
Exec. Doc. No. 27, at 48, and they abruptly encountered opposition to the sale from traditionalist tribal 
leaders.  See Report of the Yankton Indian Commission (Mar. 31, 1893), reprinted in S. Exec. Doc. No. 27, at 
9-11 (hereinafter Report).  In the lengthy negotiations that followed, members of the Tribe raised concerns 
about the suggested price per acre, the preservation of their annuities under the 1858 Treaty, and other 
outstanding claims against the United States, but they did not discuss the future boundaries of the 
reservation.  Once the Commissioners garnered a measure of support for the sale of the unallotted lands, they 
submitted a proposed agreement to the Tribe. [FN1] 

Article I of the agreement provided that the Tribe would "cede, sell, relinquish, and convey to the United 
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States" all of the unallotted lands on the reservation.  Pursuant to Article II, the United States agreed to 
compensate the Tribe in a single payment of $600,000, which amounted to $3.60 per acre.  [FN2]  Much of 
the agreement focused on the payment and disposition of that sum.  Article VII further provided that all the 
signatories and adult male members of the Tribe would receive a $20 gold piece to commemorate the 
agreement.  Some members of the Tribe also sought unpaid wages from their service as scouts in the Sioux 
War, and in Article XV, the United States recognized their claim.  The saving clause in Article XVIII, the 
core of the current disagreement between the parties to this case, stated that nothing in the agreement's terms 
"shall be construed to abrogate the treaty [of 1858]" and that "all provisions of the said treaty ... shall be in 
full force and effect, the same as though this agreement had not been made." 

By March 1893, the Commissioners had collected signatures from 255 of the 458 male members of the Tribe 
eligible to vote, and thus obtained the requisite majority endorsement.  The Yankton Indian Commission filed 
its report in May 1893, but congressional consideration was delayed by an investigation into allegations of 
fraud in the procurement of signatures.  On August 15, 1894, Congress finally ratified the 1892 agreement, 
together with similar surplus land sale agreements between the United States and the Siletz and Nez Perce 
Tribes.  Act of Aug. 15, 1894, 28 Stat. 286.  The 1894 Act incorporated the 1892 agreement in its entirety and 
appropriated the necessary funds to compensate the Tribe for the ceded lands, to satisfy the claims for scout 
pay, and to award the commemorative $20 gold pieces.  Congress also prescribed the punishment for 
violating a liquor prohibition included in the agreement and reserved certain sections in each township for 
common-school purposes. Ibid. 

President Cleveland issued a proclamation opening the ceded lands to settlement as of May 21, 1895, and non-
Indians rapidly acquired them.  By the turn of the century, 90 percent of the unallotted tracts had been settled. 
See Yankton Sioux Tribe v. United States, 224 Ct.Cl. 62, 623 F.2d 159, 171 (1980).  A majority of the 
individual allotments granted to members of the Tribe also were subsequently conveyed in fee by the 
members to non-Indians. Today, the total Indian holdings in the region consist of approximately 30,000 acres 
of allotted land and 6,000 acres of tribal land.  Indian Reservations:  A State and Federal Handbook 260 
(1986). 

Although formally repudiated with the passage of the Indian Reorganization Act in 1934, 48 Stat. 984, 25 U.
S.C. § 461, the policy favoring assimilation of Indian tribes through the allotment of reservation land left 
behind a lasting legacy.  The conflict between the modern-day approach to tribal self-determination and the 
assimilation impetus of the allotment era has engendered "a spate of jurisdictional disputes between state and 
federal officials as to which sovereign has authority over lands that were opened by the [surplus land] Acts 
and have since passed out of Indian ownership." Solem, 465 U.S., at 467, 104 S.Ct., at 1164. 

B

We confront such a dispute in the instant case, in which tribal, federal, and state officials disagree as to the 
environmental regulations applicable to a proposed waste site.  In February 1992, several South Dakota 
counties formed the Southern Missouri Recycling and Waste Management District (hereinafter Waste 
District) for the purpose of constructing a municipal solid waste disposal facility.  The Waste District 
acquired the site for the landfill, which falls within the 1858 boundaries of the Yankton Sioux Reservation, in 
fee from a non-Indian.  The predicate for the parties' claims in this case is that the waste site lies on land 
ceded in the 1894 Act, and the record supports that assumption. 

In the Tribe's complaint, the proposed landfill is described as "the south one-half north one-quarter (S 1/2 N 
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1/4 )  Section 6, Township 96 North, Range 65 West (S6, T96N, R65W) of the Fifth Principal Meridan [sic], 
Charles Mix County, South Dakota."  App. 24.  That description corresponds to the account of a tract of land 
deeded to Lars K. Langeland under the Homestead Act in 1904.  See App. to Brief for Respondent Southern 
Missouri Waste Management District 1a-2a.  Because all of the land allotted to individual Indians on the 
Yankton Reservation was inalienable, pursuant to the Dawes Act, during a 25- year trust period, the tract 
acquired by a homesteader in 1904 and currently owned by the Waste District must consist of unallotted land 
ceded in the 1894 Act.  (The Dawes Act was amended in 1906 by the Burke Act, 34 Stat. 182, 25 U.S.C. § 
349, which permitted the issuance of some fee-simple patents before the expiration of the 25-year trust 
period, but the restrictions on alienation remained in place as of 1904.) 

When the Waste District sought a state permit for the landfill, the Yankton Tribe intervened and objected on 
environmental grounds, arguing that the proposed compacted clay liner was inadequate to prevent leakage.  
After an administrative hearing in December 1993, the State Board of Minerals and the Environment granted 
the solid waste permit, finding that South Dakota regulations did not require the installation of the synthetic 
composite liner the Tribe had requested.  The Sixth Judicial Circuit affirmed the Board's decision, and no 
appeal was taken to the State Supreme Court. 

In September 1994, the Tribe filed suit in the Federal District Court for the District of South Dakota to enjoin 
construction of the landfill, and the Waste District joined South Dakota as a third party so that the State could 
defend its jurisdiction to grant the permit.  The Tribe also sought a declaratory judgment that the permit did 
not comport with Federal Environmental Protection Agency (EPA) regulations mandating the installation of a 
composite liner in the landfill.  See 40 C.F.R. § 258.40(b) (1997).  The District Court held, in accordance 
with our decision in South Dakota v. Bourland, 508 U.S. 679, 692, 113 S.Ct. 2309, 2318, 124 L.Ed.2d 606 
(1993), that the Tribe itself could not assert regulatory jurisdiction over the non-Indian activity on fee lands. 
Furthermore, because the Tribe did not establish that the landfill would compromise the "political integrity, 
the economic security, or the health or welfare of the tribe," the court concluded that the Tribe could not 
invoke its inherent sovereignty under the exceptions in Montana v. United States, 450 U.S. 544, 566, 101 S.
Ct. 1245, 1258-1259, 67 L.Ed.2d 493 (1981).  Accordingly, the court declined to enjoin the landfill project, a 
decision the Tribe does not appeal.  The District Court also determined, however, that the 1894 Act did not 
diminish the exterior boundaries of the reservation as delineated in the 1858 Treaty between the United States 
and the Tribe, and consequently that the waste site lies within an Indian reservation where federal 
environmental regulations apply. 

On appeal by the State, [FN3] a divided panel of the Court of Appeals for the Eighth Circuit agreed that 
"Congress intended by its 1894 Act that the Yankton Sioux sell their surplus land to the government, but not 
their governmental authority over it."  99 F.3d 1439, 1457 (1996).  The court relied primarily on the saving 
clause in Article XVIII, reasoning that, given its "unusually expansive language," other sections of the 1894 
Act "should be read narrowly to minimize any conflict with the 1858 treaty."  Id., at 1447.  The court further 
concluded that neither the historical evidence nor the demographic development of the area could sustain a 
finding of diminishment. Id., at 1457. 

We granted certiorari to resolve a conflict between the decision of the Court of Appeals and a number of 
decisions of the South Dakota Supreme Court declaring that the reservation has been diminished. [FN4]  520 
U.S. 1263, 117 S.Ct. 2430, 138 L.Ed.2d 192 (1997).  We now reverse the Eighth Circuit's decision and hold 
that the unallotted lands ceded as a result of the 1894 Act did not retain reservation status. 

II
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States acquired primary jurisdiction over unallotted opened lands where "the applicable surplus land Act 
freed that land of its reservation status and thereby diminished the reservation boundaries."  Solem, 465 U.S., 
at 467, 104 S.Ct., at 1164.  In contrast, if a surplus land Act "simply offered non-Indians the opportunity to 
purchase land within established reservation boundaries," id., at 470, 104 S.Ct., at 1166, then the entire 
opened area remained Indian country.  Our touchstone to determine whether a given statute diminished or 
retained reservation boundaries is congressional purpose.  See Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 
615, 97 S.Ct. 1361, 1377, 51 L.Ed.2d 660 (1977).  Congress possesses plenary power over Indian affairs, 
including the power to modify or eliminate tribal rights.  See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 
49, 56, 98 S.Ct. 1670, 1677, 56 L.Ed.2d 106 (1978).  Accordingly, only Congress can alter the terms of an 
Indian treaty by diminishing a reservation, United States v. Celestine, 215 U.S. 278, 285, 30 S.Ct. 93, 94-95, 
54 L.Ed. 195 (1909), and its intent to do so must be "clear and plain," United States v. Dion, 476 U.S. 734, 
738-739, 106 S.Ct. 2216, 2219-2220, 90 L.Ed.2d 767 (1986). 

Here, we must determine whether Congress intended by the 1894 Act to modify the reservation set aside for 
the Yankton Tribe in the 1858 Treaty.  Our inquiry is informed by the understanding that, at the turn of this 
century, Congress did not view the distinction between acquiring Indian property and assuming jurisdiction 
over Indian territory as a critical one, in part because "[t]he notion that reservation status of Indian lands 
might not be coextensive with tribal ownership was unfamiliar," Solem, 465 U.S., at 468, 104 S.Ct., at 1164, 
and in part because Congress then assumed that the reservation system would fade over time.  "Given this 
expectation, Congress naturally failed to be meticulous in clarifying whether a particular piece of legislation 
formally sliced a certain parcel of land off one reservation." Ibid.;  see also Hagen, 510 U.S. 399, 426, 114 S.
Ct. 958, 973, 127 L.Ed.2d 252 (1994).  (Blackmun, J., dissenting) ("As a result of the patina history has 
placed on the allotment Acts, the Court is presented with questions that their architects could not have 
foreseen").  Thus, although "[t]he most probative evidence of diminishment is, of course, the statutory 
language used to open the Indian lands," we have held that we will also consider "the historical context 
surrounding the passage of the surplus land Acts," and, to a lesser extent, the subsequent treatment of the area 
in question and the pattern of settlement there.  Id., at 411, 114 S.Ct., at 965.  Throughout this inquiry, "we 
resolve any ambiguities in favor of the Indians, and we will not lightly find diminishment."  Ibid. 

A

Article I of the 1894 Act provides that the Tribe will "cede, sell, relinquish, and convey to the United States 
all their claim, right, title, and interest in and to all the unallotted lands within the limits of the reservation";  
pursuant to Article II, the United States pledges a fixed payment of $600,000 in return.  This "cession" and 
"sum certain" language is "precisely suited" to terminating reservation status.  See DeCoteau, 420 U.S., at 
445, 95 S.Ct., at 1093.  Indeed, we have held that when a surplus land Act contains both explicit language of 
cession, evidencing "the present and total surrender of all tribal interests," and a provision for a fixed-sum 
payment, representing "an unconditional commitment from Congress to compensate the Indian tribe for its 
opened land," a "nearly conclusive," or "almost insurmountable," presumption of diminishment arises.  
Solem, supra, at 470, 104 S.Ct., at 1166;  see also Hagen, supra, at 411, 114 S.Ct., at 965. 

The terms of the 1894 Act parallel the language that this Court found terminated the Lake Traverse Indian 
Reservation in DeCoteau, supra, at 445, 95 S.Ct., at 1093, and, as in DeCoteau, the 1894 Act ratified a 
negotiated agreement supported by a majority of the Tribe.  Moreover, the Act we construe here more clearly 
indicates diminishment than did the surplus land Act at issue in Hagen, which we concluded diminished 
reservation lands even though it provided only that "all the unallotted lands within said reservation shall be 
restored to the public domain."  See 510 U.S., at 412, 114 S.Ct., at 966. 
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The 1894 Act is also readily distinguishable from surplus land Acts that the Court has interpreted as 
maintaining reservation boundaries.  In both Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 
351, 355, 82 S.Ct. 424, 426-427, 7 L.Ed.2d 346 (1962), and Mattz v. Arnett, 412 U.S. 481, 501-502, 93 S.Ct. 
2245, 2256-2257, 37 L.Ed.2d 92 (1973), we held that Acts declaring surplus land "subject to settlement, 
entry, and purchase," without more, did not evince congressional intent to diminish the reservations. 
Likewise, in Solem, we did not read a phrase authorizing the Secretary of the Interior to "sell and dispose" of 
surplus lands belonging to the Cheyenne River Sioux as language of cession.  See 465 U.S., at 472, 104 S.Ct., 
at 1167.  In contrast, the 1894 Act at issue here-a negotiated agreement providing for the total surrender of 
tribal claims in exchange for a fixed payment-bears the hallmarks of congressional intent to diminish a 
reservation. 

B

The Yankton Tribe and the United States, appearing as amicus for the Tribe, rest their argument against 
diminishment primarily on the saving clause in Article XVIII of the 1894 Act.  The Tribe asserts that because 
that clause purported to conserve the provisions of the 1858 Treaty, the existing reservation boundaries were 
maintained.  The United States urges a similarly "holistic" construction of the agreement, which would 
presume that the parties intended to modify the 1858 Treaty only insofar as necessary to open the surplus 
lands for settlement, without fundamentally altering the treaty's terms. 

Such a literal construction of the saving clause, as the South Dakota Supreme Court noted in State v. Greger, 
559 N.W.2d 854, 863 (1997), would "impugn the entire sale."  The unconditional relinquishment of the 
Tribe's territory for settlement by non-Indian homesteaders can by no means be reconciled with the central 
provisions of the 1858 Treaty, which recognized the reservation as the Tribe's "permanent" home and 
prohibited white settlement there.  See Oregon Dept. of Fish and Wildlife v. Klamath Tribe, 473 U.S. 753, 
770, 105 S.Ct. 3420, 3430, 87 L.Ed.2d 542 (1985) (discounting a saving clause on the basis of a "glaring 
inconsistency" between the original treaty and the subsequent agreement).  Moreover, the Government's 
contention that the Tribe intended to cede some property but maintain the entire reservation as its territory 
contradicts the common understanding of the time: that tribal ownership was a critical component of 
reservation status.  See Solem, supra, at 468, 104 S.Ct., at 1164-1165.  We "cannot ignore plain language that, 
viewed in historical context and given a fair appraisal, clearly runs counter to a tribe's later claims."  Klamath, 
supra, at 774, 105 S.Ct., at 3432 (internal quotation marks and citation omitted). 

Rather than read the saving clause in a manner that eviscerates the agreement in which it appears, we give it a 
"sensible construction" that avoids this "absurd conclusion."  See United States v. Granderson, 511 U.S. 39, 
56, 114 S.Ct. 1259, 1268-1269, 127 L.Ed.2d 611 (1994) (internal quotation marks omitted).  The most 
plausible interpretation of Article XVIII revolves around the annuities in the form of cash, guns, ammunition, 
food, and clothing that the Tribe was to receive in exchange for its aboriginal claims for 50 years after the 
1858 Treaty.  Along with the proposed sale price, these annuities and other unrealized Yankton claims 
dominated the 1892 negotiations between the Commissioners and the Tribe.  The tribal historian testified, 
before the District Court, that the loss of their rations would have been "disastrous" to the Tribe, App. 589, 
and members of the Tribe clearly perceived a threat to the annuities.  At a particularly tense point in the 
negotiations, when the tide seemed to turn in favor of forces opposing the sale, Commissioner John J. Cole 
warned: 

"I want you to understand that you are absolutely dependent upon the Great Father to-day for a 
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living.  Let the Government send out instructions to your agent to cease to issue these rations, 
let the Government instruct your agent to cease to issue your clothes.  ... Let the Government 
instruct him to cease to issue your supplies, let him take away the money to run your schools 
with, and I want to know what you would do.  Everything you are wearing and eating is 
gratuity.  Take all this away and throw this people wholly upon their own responsibility to take 
care of themselves, and what would be the result?  Not one-fourth of your people could live 
through the winter, and when the grass grows again it would be nourished by the dust of all the 
balance of your noble tribe."  Council of the Yankton Indians (Dec. 10, 1892), transcribed in S. 
Exec. Doc. No. 27, at 74.

Given the Tribe's evident concern with reaffirmance of the Government's obligations under the 1858 Treaty, 
and the Commissioners' tendency to wield the payments as an inducement to sign the agreement, we conclude 
that the saving clause pertains to the continuance of annuities, not the 1858 borders. 

The language in Article XVIII specifically ensuring that the "Yankton Indians shall continue to receive their 
annuities under the [1858 Treaty]" underscores the limited purpose and scope of the saving clause.  It is true 
that the Court avoids interpreting statutes in a way that "renders some words altogether redundant."  
Gustafson v. Alloyd Co., 513 U.S. 561, 574, 115 S.Ct. 1061, 1069, 131 L.Ed.2d 1 (1995).  But in light of the 
fact that the record of the negotiations between the Commissioners and the Yankton Tribe contains no 
discussion of the preservation of the 1858 boundaries but many references to the Government's failure to 
fulfill earlier promises, see, e.g., Council of the Yankton Indians (Dec. 3, 1892), transcribed in S. Exec. Doc. 
No. 27, at 54-55, it seems most likely that the parties inserted and understood Article XVIII, including both 
the general statement regarding the force of the 1858 Treaty and the particular provision that payments would 
continue as specified therein, to assuage the Tribes' concerns about their past claims and future entitlements. 

Indeed, apart from the pledge to pay annuities, it is hard to identify any provision in the 1858 Treaty that the 
Tribe might have sought to preserve, other than those plainly inconsistent with or expressly included in the 
1894 Act.  The Government points to Article XI of the treaty, in which the Tribe agreed to submit for federal 
resolution "all matters of dispute and difficulty between themselves and other Indians," 11 Stat. 747, and 
urges us to extrapolate from this provision that the Tribe implicitly retained jurisdiction over internal matters, 
and from there to apply the standard canon of Indian law that "[o]nce powers of tribal self-government or 
other Indian rights are shown to exist, by treaty or otherwise, later federal action which might arguably 
abridge them is construed narrowly in favor of retaining Indian rights."  F. Cohen, Handbook of Federal 
Indian Law 224 (1982) (hereinafter Cohen).  But the treaty's reference to tribal authority is indirect, at best, 
and it does not persuade us to view the saving clause as an agreement to maintain exclusive tribal governance 
within the original reservation boundaries. 

The Tribe further contends that because Article XVIII affirms that the 1858 Treaty will govern "the same as 
though [the 1892 agreement] had not been made," without reference to consistency between those 
agreements, it has more force than the standard saving clause.  While the language of the saving clause is 
indeed unusual, we do not think it is meaningfully distinct from the saving clauses that have failed to move 
this Court to find that pre-existing treaties remain in effect under comparable circumstances.  See, e.g.,
Klamath, 473 U.S., at 769-770, 105 S.Ct., at 3429-3430;  Montana , 450 U.S., at 548, 558- 559, 101 S.Ct., at 
1254-1255 ;  Rosebud, 430 U.S., at 623, 97 S.Ct., at 1381 (Marshall, J., dissenting).  Furthermore, "it is a 
commonplace of statutory construction that the specific" cession and sum certain language in Articles I and II 
"governs the general" terms of the saving clause.  See Morales v. Trans World Airlines, Inc., 504 U.S. 374, 
384, 112 S.Ct. 2031, 2037, 119 L.Ed.2d 157 (1992). 
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Finally, the Tribe argues that, at a minimum, the saving clause renders the statute equivocal, and that 
confronted with that ambiguity we must adopt the reading that favors the Tribe.  See Carpenter v. Shaw, 280 
U.S. 363, 367, 50 S.Ct. 121, 122-123, 74 L.Ed. 478 (1930).  The principle according to which ambiguities are 
resolved to the benefit of Indian tribes is not, however, "a license to disregard clear expressions of tribal and 
congressional intent." DeCoteau, 420 U.S., at 447, 95 S.Ct., at 1094;  see also South Carolina v. Catawba 
Tribe, Inc., 476 U.S. 498, 506, 106 S.Ct. 2039, 2044, 90 L.Ed.2d 490 (1986).  In previous decisions, this 
Court has recognized that the precise cession and sum certain language contained in the 1894 Act plainly 
indicates diminishment, and a reasonable interpretation of the saving clause does not conflict with a like 
conclusion in this case. 

C

Both the State and the Tribe seek support for their respective positions in two other provisions of the 1894 
Act:  a clause reserving sections of each township for schools and a prohibition on liquor within the ceded 
lands.  Upon ratification, Congress added that "the sixteenth and thirty-sixth sections in each Congressional 
township ... shall be reserved for common-school purposes and be subject to the laws of the State of South 
Dakota."  28 Stat. 319.  This "school sections clause" parallels the enabling Act admitting South Dakota to 
the Union, which grants the State sections 16 and 36 in every township for the support of common schools, 
but expressly exempts reservation land "until the reservation shall have been extinguished and such lands 
restored to ... the public domain."  Act of Feb. 22, 1889, 25 Stat. 679.  When considering a similar provision 
included in the Act ceding the Rosebud Sioux Reservation in South Dakota, the Court discerned 
congressional intent to diminish the reservation, "thereby making the sections available for disposition to the 
State of South Dakota for 'school sections.' " Rosebud, supra, at 601, 97 S.Ct., at 1370.  The Tribe argues that 
the clause in the 1894 Act specifying the application of state law would be superfluous if Congress intended 
to diminish the reservation.  As the Court stated in DeCoteau, however, "the natural inference would be that 
state law is to govern the manner in which the 16th and 36th sections are to be employed 'for common school 
purposes,' " which "implies nothing about the presence or absence of state civil and criminal jurisdiction over 
the remainder of the ceded lands."  420 U.S., at 446, n. 33, 95 S.Ct., at 1094, n. 33. 

Although we agree with the State that the school sections clause reinforces the view that Congress intended to 
extinguish the reservation status of the unallotted land, a somewhat contradictory provision counsels against 
finding the reservation terminated.  Article VIII of the 1894 Act reserved from sale those surplus lands "as 
may now be occupied by the United States for agency, schools, and other purposes."  In Solem, the Court 
noted with respect to virtually identical language that "[i]t is difficult to imagine why Congress would have 
reserved lands for such purposes if it did not anticipate that the opened area would remain part of the 
reservation."  465 U.S., at 474, 104 S.Ct., at 1168. 

The State's position is more persuasively supported by the liquor prohibition included in Article XVII of the 
agreement.  The provision prohibits the sale or offering of "intoxicating liquors" on "any of the lands by this 
agreement ceded and sold to the United States" or "any other lands within or comprising the reservations of 
the Yankton Sioux or Dakota Indians as described in the [1858] treaty," 28 Stat. 318, thus signaling a 
jurisdictional distinction between reservation and ceded land.  The Commissioners' report recommends that 
Congress "fix a penalty for the violation of this provision which will make it most effective in preventing the 
introduction of intoxicants within the limits of the reservation," Report, at 21, which could be read to suggest 
that ceded lands remained part of the reservation.  We conclude, however, that "the most reasonable inference 
from the inclusion of this provision is that Congress was aware that the opened, unallotted areas would 
henceforth not be 'Indian country.' " Rosebud, supra, at 613, 97 S.Ct., at 1376.  By 1892, Congress already 
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had enacted laws prohibiting alcohol on Indian reservations, see Cohen 306-307, and "[w]e assume that 
Congress is aware of existing law when it passes legislation," Miles v. Apex Marine Corp., 498 U.S. 19, 32, 
111 S.Ct. 317, 325, 112 L.Ed.2d 275 (1990). Furthermore, the Commissioner of Indian Affairs described the 
provision as prohibiting "the sale or disposition of intoxicants upon any of the lands now within the Yankton 
Reservation," Letter, at 6-7 (emphasis added), indicating that the lands would be severed from the reservation 
upon ratification of the agreement.  In Perrin v. United States, 232 U.S. 478, 34 S.Ct. 387, 58 L.Ed. 691 
(1914), we implied that the lands conveyed by the 1894 Act lost their reservation status when we construed 
Article XVII as applying to "ceded lands formerly included in the Yankton Sioux Indian Reservation." Id., at 
480, 34 S.Ct., at 388.  We now reaffirm that the terms of the 1894 Act, including both the explicit language of 
cession and the surrounding provisions, attest to Congress' intent to diminish the Yankton Reservation. 

III

Although we perceive congressional intent to diminish the reservation in the plain statutory language, we also 
take note of the contemporary historical context, subsequent congressional and administrative references to 
the reservation, and demographic trends.  Even in the absence of a clear expression of congressional purpose 
in the text of a surplus land Act, unequivocal evidence derived from the surrounding circumstances may 
support the conclusion that a reservation has been diminished.  See Solem, 465 U.S., at 471, 104 S.Ct., at 
1166-1167.  In this case, although the context of the Act is not so compelling that, standing alone, it would 
indicate diminishment, neither does it rebut the "almost insurmountable presumption" that arises from the 
statute's plain terms.  Id., at 470, 104 S.Ct., at 1166. 

A

The "manner in which the transaction was negotiated" with the Yankton Tribe and "the tenor of legislative 
Reports presented to Congress" reveal a contemporaneous understanding that the proposed legislation 
modified the reservation.  Id., at 471, 104 S.Ct., at 1166.  In 1892, when the Commissioner of Indian Affairs 
appointed the Yankton Commission, he charged its members to "negotiate with the [Tribe] for the cession of 
their surplus lands" and noted that the funds exchanged for the "relinquishment" of those lands would provide 
a future income for the Tribe.  Instructions to the Yankton Indian Commission (July 27, 1892), reprinted in 
App. 98-99.  The negotiations themselves confirm the understanding that by surrendering its interest in the 
unallotted lands, the Tribe would alter the reservation's character. Commissioner J.C. Adams informed 
members of the Tribe that once surplus lands were sold to the "Great Father," the Tribe would "assist in 
making the laws which will govern [members of the Tribe] as citizens of the State and nation." Council of the 
Yankton Indians (Oct. 8, 1892), transcribed in S. Exec. Doc. No. 27, at 48.  In terms that strongly suggest a 
reconception of the reservation, Commissioner Cole admonished the Tribe: 

"This reservation alone proclaims the old time and the old conditions ... The tide of civilization 
is as resistless as the tide of the ocean, and you have no choice but to accept it and live 
according to its methods or be destroyed by it.  To accept it requires the sale of these surplus 
lands and the opening of this reservation to white settlement. 

"You were a great and powerful people when your abilities and energies were directed in 
harmony with the conditions which surrounded you, but the wave of civilization which swept 
over you found you unprepared for the new conditions and you became weak.  ... [Y]ou must 
accept the new life wholly.  You must break down the barriers and invite the white man with 
all the elements of civilization, that your young men may have the same opportunities under 
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the new conditions that your fathers had under the old."  Council of the Yankton Indians (Dec. 
17, 1892), transcribed id., at 81.

Cole's vivid language and entreaty to "break down the barriers" are reminiscent of the "picturesque" statement 
that Congress would "pull up the nails" holding down the outside boundary of the Uintah Reservation, which 
we viewed as evidence of diminishment in Hagen, 510 U.S., at 417, 114 S.Ct., at 968-969. 

Moreover, the Commissioners' report of the negotiations signaled their understanding that the cession of the 
surplus lands dissolved tribal governance of the 1858 reservation.  They observed that "now that [members of 
the Tribe] have been allotted their lands in severalty and have sold their surplus land-the last property bond 
which assisted to hold them together in their tribal interest and estate-their tribal interests may be considered 
a thing of the past."  Report, at 19.  And, in a March 1894 letter to the Chairman of the Senate Committee on 
Indian Affairs, several Yankton chiefs and members of the Tribe indicated that they concurred in such an 
interpretation of the agreement's impact.  The letter urged congressional ratification of the agreement, 
explaining that the signatories "want[ed] the laws of the United States and the State that we live in to be 
recognized and observed," and that they did not view it as desirable to "keep up the tribal relation ... as the 
tribal relation on this reservation is an obstacle and hindrance to the advancement of civilization."  S. Misc. 
Doc. No. 134, 53d Cong., 2d Sess., 1 (1894). 

The legislative history itself adds little because Congress considered the Siletz, Nez Perce, and Yankton 
surplus land sale agreements at the same time, but the few relevant references from the floor debates support 
a finding of diminishment.  Some members noted that the cessions would restore the surplus lands to the 
"public domain," see 53 Cong. Rec. 6425 (1894) (remarks of Rep. McCrae); id., at 6426 (remarks of Rep. 
Hermann), language that indicates congressional intent to diminish a reservation, see Hagen, supra, at 418, 
114 S.Ct., at 969;  Solem, 465 U.S., at 475, 104 S.Ct., at 1168-1169.  That same phrase appears in the annual 
report of the Commissioner on Indian Affairs that was released in September 1894, just after congressional 
ratification of the agreement.  See Annual Report of the Commissioner on Indian Affairs 26 (Sept. 14, 1894), 
excerpted in App. 450-452 (noting that under the Siletz, Nez Perce, and Yankton agreements, "some 880,000 
acres of land will be restored to the public domain"). 

Finally, the Presidential Proclamation opening the lands to settlement declared that the Tribe had "ceded, 
sold, relinquished, and conveyed to the United States, all [its] claim, right, title, and interest in and to all the 
unallotted lands within the limits of the reservation set apart to said tribe by the first article [of the 1858 
Treaty]."  Presidential Proclamation (May 16, 1895), reprinted in App. 453.  This Court has described 
substantially similar language as "an unambiguous, contemporaneous, statement by the Nation's Chief 
Executive, of a perceived disestablishment."  Rosebud, 430 U.S., at 602-603, 97 S.Ct., at 1371. 

B

Despite the apparent contemporaneous understanding that the 1894 Act diminished the reservation, in the 
years since, both Congress and the Executive Branch have described the reservation in contradictory terms 
and treated the region in an inconsistent manner.  An 1896 statute, for example, refers to "homestead settlers 
upon the Yankton Indian Reservation," 29 Stat. 16, while in a Report included in the legislative history for 
that statute, the Commissioner of Indian Affairs discusses the "former" reservation, H.R.Rep. No. 100, 54th 
Cong., 1st Sess., 2 (1896).  From the 1896 statutory reference to hearings on the Indian Gaming Regulatory 
Act nearly a century later, Congress has occasionally, though not invariably, referred to the "Yankton Sioux 
Reservation."  [FN5] We have often observed, however, that "the views of a subsequent Congress form a 
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hazardous basis for inferring the intent of an earlier one."  United States v. Philadelphia Nat. Bank, 374 U.S. 
321, 348-349, 83 S.Ct. 1715, 1733, 10 L.Ed.2d 915 (1963).  Likewise, the scores of administrative documents 
and maps marshaled by the parties to support or contradict diminishment have limited interpretive value. 
[FN6]  We need not linger over whether the many references to the Yankton Reservation in legislative and 
administrative materials utilized a convenient geographical description or reflected a considered jurisdictional 
statement. The mixed record we are presented with "reveals no consistent, or even dominant, approach to the 
territory in question," and it "carries but little force" in light of the strong textual and contemporaneous 
evidence of diminishment. Rosebud, supra, at 605, n. 27, 97 S.Ct., at 1373, n. 27;  see also Solem, 465 U.S., 
at 478, 104 S.Ct., at 1170 (finding subsequent treatment that was "rife with contradictions and 
inconsistencies" to be "of no help to either side"). 

The Tribe also highlights a 1941 opinion letter issued by Felix Cohen, then-acting Solicitor of the Department 
of the Interior, in which he concluded that the Yankton Reservation had not been altered by the 1894 Act 
because allotments were "scattered over all the reservation," and the Act was thus distinguishable from 
statutes that "ceded a definite part of the reservation and treated the remaining areas as a diminished 
reservation." See Letter of Aug. 7, 1941, reprinted in 1 U.S. Dept. of Interior, Opinions of the Solicitor of the 
Department of the Interior Relating to Indian Affairs 1063, 1064 (1979).  The letter has not been disavowed 
but was apparently ignored in subsequent determinations by the agency.  A 1969 memorandum on tribal 
courts, for example, plainly stated that the 1894 Act "diminish[ed] the area over which the [Yankton] tribe 
might exercise its authority."  Memorandum M-36783 from Associate Solicitor, Indian Affairs, to 
Commissioner of Indian Affairs 1 (Sept. 10, 1969), reprinted in App. 518. 

C

"Where non-Indian settlers flooded into the opened portion of a reservation and the area has long since lost its 
Indian character, we have acknowledged that de facto, if not de jure, diminishment may have occurred." Id., 
at 471, 104 S.Ct., at 1166.  This final consideration is the least compelling for a simple reason:  Every surplus 
land Act necessarily resulted in a surge of non-Indian settlement and degraded the "Indian character" of the 
reservation, yet we have repeatedly stated that not every surplus land Act diminished the affected 
reservation.  See id., at 468-469, 104 S.Ct., at 1164-1164.  The fact that the Yankton population in the region 
promptly and drastically declined after the 1894 Act does, however, provide "one additional clue as to what 
Congress expected," id., at 472, 104 S.Ct., at 1167.  Today, fewer than 10 percent of the 1858 reservation 
lands are in Indian hands, non- Indians constitute over two-thirds of the population within the 1858 
boundaries, and several municipalities inside those boundaries have been incorporated under South Dakota 
law.  The opening of the tribal casino in 1991 apparently reversed the population trend;  the tribal presence in 
the area has steadily increased in recent years, and the advent of gaming has stimulated the local economy.  In 
addition, some acreage within the 1858 boundaries has reverted to tribal or trust land.  See H. Hoover, 
Yankton Sioux Tribal Land History (1995), reprinted in App. 545-546.  Nonetheless, the area remains 
"predominantly populated by non-Indians with only a few surviving pockets of Indian allotments," and those 
demographics signify a diminished reservation.  Solem, supra, at 471, n. 12, 104 S.Ct., at 1167, n. 12. 

The State's assumption of jurisdiction over the territory, almost immediately after the 1894 Act and 
continuing virtually unchallenged to the present day, further reinforces our holding.  As the Court of Appeals 
acknowledged, South Dakota "has quite consistently exercised various forms of governmental authority over 
the opened lands," 99 F.3d, at 1455, and the "tribe presented no evidence that it has attempted until recently 
to exercise civil, regulatory, or criminal jurisdiction over nontrust lands."  Id., at 1456.  Finally, the Yankton 
Constitution, drafted in 1932 and amended in 1962, defines the Tribe's territory to include only those tribal 
lands within the 1858 boundaries "now owned" by the Tribe.  Constitution and Bylaws of the Yankton Sioux 
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Tribal Business and Claims Committee, Art. VI, § 1. 

IV

The allotment era has long since ended, and its guiding philosophy has been repudiated.  Tribal communities 
struggled but endured, preserved their cultural roots, and remained, for the most part, near their historic 
lands.  But despite the present-day understanding of a "government-to-government relationship between the 
United States and each Indian tribe," see, e.g., 25 U.S.C. § 3601, we must give effect to Congress' intent in 
passing the 1894 Act. Here, as in DeCoteau, we believe that Congress spoke clearly, and although "[s]ome 
might wish [it] had spoken differently, ... we cannot remake history."  420 U.S., at 449, 95 S.Ct., at 1095. 

The 1894 Act contains the most certain statutory language, evincing Congress' intent to diminish the Yankton 
Sioux Reservation by providing for total cession and fixed compensation.  Contemporaneous historical 
evidence supports that conclusion, and nothing in the ambiguous subsequent treatment of the region 
substantially controverts our reasoning.  The conflicting understandings about the status of the reservation, 
together with the fact that the Tribe continues to own land in common, caution us, however, to limit our 
holding to the narrow question presented:  whether unallotted, ceded lands were severed from the 
reservation.  We need not determine whether Congress disestablished the reservation altogether in order to 
resolve this case, and accordingly decline to do so.  Our holding in Hagen was similarly limited, as was the 
State Supreme Court's description of the Yankton reservation in Greger.  See 510 U.S., at 421, 114 S.Ct., at 
970; State v. Greger, 559 N.W.2d, at 867. 

* * *

In sum, we hold that Congress diminished the Yankton Sioux Reservation in the 1894 Act, that the unallotted 
tracts no longer constitute Indian country, and thus that the State has primary jurisdiction over the waste site 
and other lands ceded under the Act. Accordingly, we reverse the judgment of the Court of Appeals for the 
Eighth Circuit and remand the case for further proceedings consistent with this opinion. 

It is so ordered. 

Footnotes: 

FN1. The text of the agreement provides in relevant part:  

"Article I.

"The Yankton tribe of Dakota or Sioux Indians hereby cede, sell, relinquish, and convey to the United States 
all their claim, right, title, and interest in and to all the unallotted lands within the limits of the reservation set 
apart to said Indians as aforesaid.  

"Article II.

"In consideration for the lands ceded, sold, relinquished, and conveyed to the United States as aforesaid, the 
United States stipulates and agrees to pay to the said Yankton tribe of Sioux Indians the sum of six hundred 
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thousand dollars ($600,000), as hereinbefore provided for. 

.   .   .   .   . 

"Article VII.

"In addition to the stipulations in the preceding articles, upon the ratification of this agreement by Congress, 
the United States shall pay to the Yankton tribe of Sioux Indians as follows:  To each person whose name is 
signed to this agreement and to each other male member of the tribe who is eighteen years old or older at the 
date of this agreement, twenty dollars ($20) in one double eagle, struck in the year 1892 as a memorial of this 
agreement.... 

"Article VIII.

"Such part of the surplus lands hereby ceded and sold to the United States as may now be occupied by the 
United States for agency, schools, and other purposes, shall be reserved from sale to settlers until they are no 
longer required for such purposes.  But all other lands included in this sale shall, immediately after the 
ratification of this agreement by Congress, be offered for sale through the proper land office, to be disposed 
of under the existing land laws of the United States, to actual bona fide settlers only. 

.   .   .   .   . 

"Article XV.

"The claim of fifty-one Yankton Sioux Indians, who were employed as scouts by General Alf. Sully in 1864, 
for additional compensation at the rate of two hundred and twenty-five dollars ($225) each, aggregating the 
sum of eleven thousand four hundred and seventy-five dollars ($11,475) is hereby recognized as just, and 
within ninety days (90) after the ratification of this agreement by Congress the same shall be paid in lawful 
money of the United States to the said scouts or to their heirs. 

.   .   .   .   . 

"Article XVII.

"No intoxicating liquors nor other intoxicants shall ever be sold or given away upon any of the lands by this 
agreement ceded and sold to the United States, nor upon any other lands within or comprising the 
reservations of the Yankton Sioux or Dakota Indians as described in the treaty between the said Indians and 
the United States, dated April 19th, 1858, and as afterwards surveyed and set off to the said Indians.  The 
penalty for the violation of this provision shall be such as Congress may prescribe in the act ratifying this 
agreement. 

"Article XVIII.

"Nothing in this agreement shall be construed to abrogate the treaty of April 19th, 1858, between the Yankton 
tribe of Sioux Indians and the United States.  And after the signing of this agreement, and its ratification by 
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Congress, all provisions of the said treaty of April 19th, 1858, shall be in full force and effect, the same as 
though this agreement had not been made, and the said Yankton Indians shall continue to receive their 
annuities under the said treaty of April 19th, 1858."  28 Stat. 314-318. 

FN2. In 1980, the Court of Claims concluded that the land ceded by the Tribe had a fair market value of 
$6.65 per acre, or $1,337,381.50, that the $600,000 paid pursuant to the 1892 agreement was "unconscionable 
and grossly inadequate," and that the Tribe was entitled to recover the difference.  Yankton Sioux Tribe v. 
United States, 224 Ct.Cl. 62, 623 F.2d 159, 178. 

FN3. The Waste District explains that it did not appeal because the District Court's decision allowed it to go 
forward with construction of the proposed landfill, but it filed a brief as a respondent supporting the petitioner 
State in this Court because "of the likelihood that the assertion of tribal jurisdiction will continue to affect the 
District in this or similar contexts."  Brief for Respondent Southern Missouri Waste Management District 6, 
n. 6. With respect to the particular issue of the landfill's liner, the Waste District's concerns appear academic.  
The EPA has waived the requirement of a composite liner and has permitted construction to go forward with 
the compacted clay liner.  See Yankton Sioux Tribe v. Environmental Protection Agency, 950 F.Supp. 1471, 
1482 (D.S.D. 1996). 

FN4. See State v. Greger, 559 N.W.2d 854 (S.D.1997);  see also State v. Thompson, 355 N.W.2d 349, 350 (S.
D.1984);  State v. Williamson, 87 S.D. 512, 515, 211 N.W.2d 182, 184 (1973);  Wood v. Jameson, 81 S.D. 12, 
18-19, 130 N.W.2d 95, 99 (1964). 

FN5. Hearings on Pub.L. 100-497, The Indian Gaming Regulatory Act of 1988, before the Subcommittee on 
Native American Affairs of the House Committee on Natural Resources, 103d Cong., 2d Sess., 1 (1994) 
(held, according to the record, at the Fort Randall Casino Hotel on the "Yankton Sioux Reservation");  see, e.
g., 143 Cong. Rec. S9616 (Sept. 18, 1997) (discussion of the Marty Indian School "located on the Yankton 
Sioux Reservation");  135 Cong. Rec. 1656 (1989) (description of the Lake Andes-Wagner project, which 
irrigates "Indian-owned land located on the Yankton Sioux Reservation").  But see 35 Stat. 808 (referring to 
land "on the former Yankton Reservation"). 

FN6. See, e.g., Exec. Order No. 5173 (Aug. 9, 1929) (extending the trust period on the allotted lands "on the 
Yankton Sioux Reservation"); Exec. Order No. 2363 (Apr. 30, 1916) (same);  Letter to Chairman, Committee 
on Indian Affairs, from Secretary of the Interior (Feb. 1, 1921), reprinted in App. 480 (stating that "Lake 
Andes is within the former Yankton-Sioux Indian Reservation");  Letter to Yankton Agency from the 
Commissioner of Indian Affairs (Aug. 20, 1930), reprinted in App. 481 (discussing lands "heretofore 
constituting a part of the reservation"); Bureau of the Census, U.S. Dept. of Commerce, Pub. No. 1990 CPH-
1-43, p. 175 (1991), reprinted in App. 527 (listing population figures for the Yankton Reservation).  
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HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports

 1995 Acts. House Report No. 104-37 and House Conference Report No. 104-99, see 1995 U.S. Code Cong. 
and Adm. News, p. 164.

 2000 Acts. House Conference Report No. 106-945 and Statement by President, see 2000 U.S. Code Cong. 
and Adm. News, p. 1516.

Amendments

 2000 Amendments. Pub.L. 106-398 [Div. A, Title I, § 1064(b)], struck out  "chapter" and inserted 
"subchapter" wherever appearing.

Effective and Applicability Provisions

 2000 Acts. Pub.L. 106-398, § 1 [Div. A, Title X, § 1065], Oct. 30, 2000, 114 Stat. 1654, 1654-___, provided 
that the amendment to this section by Pub.L. 106-398, § 1, [Div. A, Title X, Subtitle G [§§ 1061 to 1065]], 
Oct. 30, 2000, 114 Stat. 1654, 1654-___, shall take effect 30 days after Oct. 30, 2000.  See note set out under 
section 3531 of this title.

 1995 Acts. Section effective Oct. 1, 1995, except as otherwise provided, see  section 4 of Pub.L. 104-13, set 
out as a note under section 3501 of this title.

Prior Provisions

 A prior section 3512, added Pub.L. 96-511, § 2(a), Dec. 11, 1980, 94 Stat. 2822, relating to public protection, 
was omitted in the general revision of this chapter by Pub.L. 104-13.

 Another prior section 3512, added Pub.L. 93-153, Title IV, § 409(b), Nov. 16, 1973, 87 Stat. 593, which 
related to information for independent regulatory agencies, was omitted in the general revision of this chapter 
by section 2(a) of Pub.L. 96-511.

Delayed Application of 1995 Revision

 Pursuant to section 4(c) of Pub.L. 104-13, set out as a note under section 3501 of this title, prior section 
3512, as in effect on September 30, 1995, shall continue to apply to the collection of information for which 
there is in effect on September 30, 1995, a control number issued by the Office of Management and Budget 
under this chapter, and shall continue so to apply until the earlier of (1) the first renewal or modification of 
that collection of information after September 30, 1995, or (2) the expiration of its control number after 
September 30, 1995.
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 Prior section 3512, as in effect on September 30, 1995, reads as follows:

 "Notwithstanding any other provision of law, no person shall be subject to any penalty for failing to maintain 
or provide information to any agency if the information collection request involved was made after December 
31, 1981, and does not display a current control number assigned by the Director, or fails to state that such 
request is not subject to this chapter."

CROSS REFERENCES 

Administrative remedies for false claims and statements, provisions of this section not superceded, 
see 31 USCA § 3811.

Disclosure to Federal agency of disaggregated information obtained in accordance with this 
section, see 15 USCA § 57b-2.

LIBRARY REFERENCES 

American Digest System

Records k13.

Key Number System Topic No. 326.

United States k41, 57.

Key Number System Topic No. 393.

Encyclopedias

Records, see C.J.S. § 32.

United States, see C.J.S. §§ 41, 74.

NOTES OF DECISIONS 

Collection of information 12

   Control numbers 9

Defenses

            Defenses - Generally 5
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            Defenses - Time to assert 6

Expiration date of forms 8

False information 4

Information collection requests within section 1

   Information for investigative purposes 2

Internal Revenue Service forms 3

Penalties 11

Private right of action 13

Remedies 7

Retroactive effect 1/2

Standing 10

Time to assert, defenses 6

   

 1/2. Retroactive effect 

 Paperwork Reduction Act (PRA) amendment that requires agencies and courts to entertain PRA arguments 
that would otherwise have been barred either by statute of limitations or by proponent's failure to have made 
argument at earlier stage was not applied in impermissibly retroactive manner when Federal Communications 
Commission (FCC) permitted cellular telephone license applicant to raise PRA issue that FCC had previously 
dismissed as time-barred without ruling on merits; amendment governed only conduct of litigation after its 
effective date and did nothing to reopen matters litigated before that date.  Saco River Cellular, Inc. v. F.C.C., 
C.A.D.C.1998, 133 F.3d 25, 328 U.S.App.D.C. 162, rehearing denied, certiorari denied 119 S.Ct. 47, 525 U.
S. 813, 142 L.Ed.2d 37.

 1. Information collection requests within section 

 Federal Communications Commission (FCC) regulation which required that applicant for cellular telephone 
license demonstrate firm financial commitment was "collection of information" within meaning of Paperwork 
Reduction Act (PRA) section which required Office of Management and Budget (OMB) approval for 
collection of information, even though FCC regulation required tentative selectee not merely to provide 
information about but actually to obtain firm financial commitment.  Saco River Cellular, Inc. v. F.C.C., C.A.
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D.C.1998, 133 F.3d 25, 328 U.S.App.D.C. 162, rehearing denied, certiorari denied 119 S.Ct. 47, 525 U.S. 
813, 142 L.Ed.2d 37.

 Plan of operations required to be filed in connection with obtaining permit for mining activities was an 
"information collection request" within meaning of Paperwork Reduction Act and since plan of operations 
filing requirement lacked current control number as required by Act, holders of unpatented mining claims 
could not be convicted for failing to file plan of operations with the Forest Service.  U.S. v. Smith, C.A.9 
(Alaska) 1989, 866 F.2d 1092.

 Instruction booklets are not "information collection requests" under Paperwork Reduction Act provision 
forbidding agency from collecting information or subjecting any person to penalty for failing to provide 
information without first obtaining control number from Office of Management and Budget (OMB); control 
numbers do not have to be on booklets since booklets are merely publications designed to assist taxpayers to 
complete tax forms and tax forms themselves display control numbers, and therefore, fact that booklets did 
not have numbers did not prevent IRS from subjecting taxpayers to penalty for tax evasion and failure to file 
tax return.  U.S. v. Stiner, D.Kan.1991, 765 F.Supp. 663, affirmed 952 F.2d 1401.

 2. Information for investigative purposes 

 Prosecution for evading federal income taxes was not barred by provision of Paperwork Reduction Act 
stating that no person shall be subject to any penalty for failing to maintain or provide information to any 
agency if information collection request involved does not display current control number assigned by 
Director of Office of Management and Budget (OMB), even though Treasury Regulation stating where 
income tax returns must be filed does not have OMB control number.  U.S. v. Neff, C.A.11 (Fla.) 1992, 954 
F.2d 698.

 Tax forms, particularly Form 1040, are information collection requests subject to prescriptions of Paperwork 
Reduction Act.  U.S. v. Schweitzer, D.Mont.1991, 775 F.Supp. 1355.

 Provision of Paperwork Reduction Act, which prohibits penalty for failing to maintain or provide 
information to an agency if information collection request was made after December 31, 1981, and does not 
display current control number, applied only to administrative penalties for failure to comply with 
information request not conforming to Act's requirements and did not apply to prosecution for tax evasion.  U.
S. v. Karlin, D.Kan.1991, 762 F.Supp. 911.

 Summonses of Internal Revenue Service on form 2039 which were served upon corporations pursuant to 
investigation of corporate president's tax liability were issued pursuant to investigation of "specific 
individual" and, therefore, were exempt from requirements of Paperwork Reduction Act that control number 
be stamped by Office of Management and Budget, or that request contain statement that no control number is 
needed.  U.S. v. Particle Data, Inc., N.D.Ill.1986, 634 F.Supp. 272.

 That Internal Revenue Service forms did not contain an Office of Management and Budget number on them 
did not violate this section requiring the affixation of an Office of Management and Budget number to any 
"information collection request," as this chapter does not apply to collection of information during conduct of 
an administrative action or investigation involving an agency against specific individuals or entities.  
Cameron v. I.R.S., N.D.Ind.1984, 593 F.Supp. 1540, affirmed 773 F.2d 126.
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 3. Internal Revenue Service forms 

 Paperwork Reduction Act (PRA) is not applicable to Internal Revenue Service  (IRS) instruction booklets, 
which assist taxpayers in filling out 1040 tax form, and thus PRA did not preclude district court from 
penalizing taxpayer who failed to file federal tax returns for five years;  pursuant to PRA, government 
information request forms must display current Office of Management and Budget control number, and 
instruction booklet assists taxpayer in filling out return form, but does not independently request information 
from taxpayer.  U.S. v. Ryan, C.A.7 (Ill.) 1992, 969 F.2d 238.

 Paperwork Reduction Act did not apply to statutory requirement of filing tax returns, but only to forms 
themselves, which, in prosecution for willful failure to file tax returns, contained appropriate numbers;  thus, 
defendant's counsel's failure to raise implications of Act did not constitute ineffective assistance of counsel.  
U.S. v. Wunder, C.A.6 (Ohio) 1990, 919 F.2d 34.

 Fact that Internal Revenue Service (IRS) summons were issued on IRS Form 2039 without Office of 
Management and Budget (OMB) control number, as allegedly required by Paperwork Reduction Act, was not 
valid basis for quashing summons.  Faber v. U.S., W.D.Mich.1999, 69 F.Supp.2d 965.

 4. False information 

 Statute providing that no person shall be subjected to any penalty for failing to maintain information if the 
collection request does not contain a Paperwork Reduction Act control number does not protect an individual 
against prosecution for making false statements on government forms.  U.S. v. Sasser, C.A.10 (Okla.) 1992, 
974 F.2d 1544, certiorari denied 113 S.Ct. 1063, 506 U.S. 1085, 122 L.Ed.2d 368.

 Paperwork Reduction Act section providing that no person shall be subject to penalty for failing to maintain 
or provide information to agency if information collection request does not display current control number 
did not protect from prosecution a defendant for knowingly making false writing containing materially false 
statement and using visa knowing same to have been procured by means of false statement arising out of his 
failure to indicate on his visa application form that he had two convictions for assault in Japan.  U.S. v. 
Matsumoto, D.Hawai'i 1991, 756 F.Supp. 1361.

 5. Defenses--Generally 

 A miner could not be subject to a penalty for constructing a road on National Forest Service land without 
authorization or an approved operations plan where the Forest Service failed to comply with the Paperwork 
Reduction Act when it required the miner to file an operations plan.  U.S. v. Hatch, C.A.9 (Nev.) 1990, 919 
F.2d 1394.

 6. ---- Time to assert 

 A defendant charged with unlawfully and knowingly constructing a road on National Forest Service land 
without authorization or an approved operations plan could raise the information's failure to charge an offense 
at any time during the pendency of the proceedings;  the defendant could not be subject to a penalty because 
the Forest Service failed to comply with the Paperwork Reduction Act.  U.S. v. Hatch, C.A.9 (Nev.) 1990, 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.004-08.005.htm (6 of 8) [1/8/2007 8:07:17 AM]



Date of Download: Sep 9, 2001

919 F.2d 1394.

 7. Remedies 

 Paperwork Reduction Act section providing that no person shall be subject to penalty for failing to maintain 
or provide information to agency if information collection request does not display current control number 
does not render "bootleg" forms of no legal force or effect and does not afford a remedy for government 
misconduct akin to remedy afforded by exclusionary rule.  U.S. v. Matsumoto, D.Hawai'i 1991, 756 F.Supp. 
1361.

 8. Expiration date of forms 

 Even if Paperwork Reduction Act requires an expiration date, designation of year "1981" on income tax form 
1040 was sufficient to satisfy the Act's requirement.  Salberg v. U.S., C.A.7 (Ill.) 1992, 969 F.2d 379.

 Although public protection provision of Paperwork Reduction Act (PRA) requires control numbers on 
information collection requests to be current, there is no explicit requirement in PRA that forms must display 
expiration date.  U.S. v. Burdett, E.D.N.Y.1991, 768 F.Supp. 409.

 9. Control numbers 

 A defendant's tax evasion conviction would not be overturned on basis that relevant Internal Revenue 
Service (IRS) regulations and instruction books did not display Office of Management and Budget (OMB) 
control numbers as allegedly required by the Paperwork Reduction Act;  defendant was convicted of violating 
a statute, rather than any requirement in a regulation or instruction book. Salberg v. U.S., C.A.7 (Ill.) 1992, 
969 F.2d 379.

 Government's failure to include "OMB" number on Internal Revenue Service (IRS) summons as required 
under Paperwork Reduction Act of 1908 was not serious violation of Act, caused no harm to tax protestor 
who received summons, and did not allow tax protestor to ignore summons.  U.S. v. Stoecklin, M.D.Fla.1994, 
848 F.Supp. 1521.

 Section of the Paperwork Reduction Act stating that "no person shall be subject to any penalty" for failure to 
satisfy an agency's information request that "does not display a current control number assigned" by the 
Office of Management and Budget (OMB) does not waive the government's sovereign immunity to allow 
suits for money damages by private citizens who feel unduly burdened or penalized by the government's 
failure to comply with the Act.  Pacific Nat. Cellular v. U.S., Fed.Cl.1998, 41 Fed.Cl. 20.

 10. Standing 

 Importer of aircraft parts lacked standing to claim that government violated Paperwork Reduction Act by 
sending questionnaire to importer's customers without first obtaining approval from Office of Management 
and Budget; information request had not been directed to importer.  Wag-Aero, Inc. v. U.S., E.D.Wis.1993, 
837 F.Supp. 1479, affirmed 35 F.3d 569, rehearing denied.

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.004-08.005.htm (7 of 8) [1/8/2007 8:07:17 AM]



Date of Download: Sep 9, 2001

 11. Penalties 

 Paperwork Reduction Act (PRA) does not operate to preclude penalties when a reporting obligation is 
required by statute rather than by regulation. Gossner Foods, Inc. v. Environmental Protection Agency, D.
Utah 1996, 918 F.Supp. 359.

 12. Collection of information 

 Failure of cover letter from regional office for veterans benefits, which accompanied returned application 
form for disability benefits that was not complete, to display valid control number did not violate Paperwork 
Reduction Act; letter was not "collection of information" within meaning of Act because it did not contain 
questions posed to applicant, and application enclosed with letter, which posed questions, displayed valid 
control number.  Fleshman v. West, C.A.Fed.1998, 138 F.3d 1429, certiorari denied 119 S.Ct. 371, 525 U.S. 
947, 42 L.Ed.2d 307.

 13. Private right of action 

 Prospective employee could not maintain claim under Paperwork Reduction Act against hospital based on 
hospital's failure to hire employee after he refused to provide his social security number, since the Act did not 
authorize private right of action, but instead authorized its protections to be used as a defense.  Sutton v. 
Providence St. Joseph Medical Center, C.A.9 (Cal.) 1999, 192 F.3d 826.

44 U.S.C.A. § 3512

44 USCA § 3512

END OF DOCUMENT

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.004-08.005.htm (8 of 8) [1/8/2007 8:07:17 AM]



Date of Download: Sep 14, 2001

Evans v. Gore, 253 U.S. 245,  40 S.Ct. 550 (1920) 

Supreme Court of the United States 

EVANS 

v. 

GORE, Acting Collector of Internal Revenue. 

No. 654. 

Decided June 1, 1920.

In Error to the District Court of the United States for the Western District of Kentucky. 

Action by Walter Evans against J. Rogers Gore, Acting Collector, etc. Judgment for defendant (262 Fed. 
550), and plaintiff brings error. Reversed.  
  

Mr. Justice VAN DEVANTER delivered the opinion of the Court. 

This is an action to recover money paid under protest as a tax alleged to be forbidden by the Constitution. 

The plaintiff is the United States District Judge for the Western District of Kentucky, and holds that office 
under an appointment by the President made in 1899 with the advice and consent of the Senate. The tax 
which he calls in question was levied under the act of February 24, 1919, c. 18, 40 Stat. 1062, on his net 
income for the year 1918, as computed under that act. His compensation or salary as District Judge was 
included in the computation. Had it been excluded he would not have called on to pay any income tax for that 
year. The inclusion was in obedience to a provision in section 213 (Comp. St. Ann. Supp. 1919, § 6336 1/8 
ff), requiring the computation to embrace all gains, profits, income and the like, 'including in the case of the 
President of the United States, the judges of the Supreme and inferior courts of the United States [and others] 
* * * the compensation received as such.' Whether he could be subjected to such a tax in respect of his salary, 
consistently with the Constitution, is the matter in issue. If it be resolved against the tax he will be entitled to 
recover what he paid; otherwise his action must fail. It did fail in the District Court. 262 Fed. 550. 

The Constitution establishes three great co-ordinate departments of the national government--the legislative, 
the executive, and the judicial--and distributes among them the powers confided to that government by the 
people. Each department is dealt with in a separate article, the legislative in the first, the executive in the 
second and the judicial in the third. Our present concern is chiefly with the third article. It defines the judicial 
power, vests it in one Supreme Court and such inferior courts as Congress may from time to time ordain and 
establish, and declares: 

'The judges, both of the Supreme and inferior courts, shall hold their offices during good behavior, and shall, 
at stated times, receive for their services, a compensation, which shall not be diminished during their 
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continuance in office.' 

The plaintiff insists that the provision in section 213 which subjects him to a tax in respect of his 
compensation as a judge by its necessary operation and effect diminishes that compensation and therefore is 
repugnant to the constitutional limitation just quoted. 

Stated in its broadest aspect, the contention involves the power to tax the compensation of federal judges in 
general, and also the salary of the President, as to which the Constitution (article 2, § 1, cl. 6) contains a 
similar limitation. Because of the individual relation of the members of this court to the question, thus 
broadly stated, we cannot but regret that its solution falls to us; and this although each member has been 
paying the tax in respect of his salary voluntarily and in regular course. But jurisdiction of the present case 
cannot be declined or renounced. The plaintiff was entitled by law to invoke our decision on the question as 
respects his own compensation, in which no other judge can have any direct personal interest; and there was 
no other appellate tribunal to which under the law he could go. He brought the case here in due course, the 
government joined him in asking an early determination of the question involved, and both have been heard 
at the bar and through printed briefs. In this situation, the only course open to us is to consider and decide the 
cause--a conclusion supported by precedents reaching back many years. Moreover, it appears that, when this 
taxing provision was adopted, Congress regarded it as of uncertain constitutionality and both contemplated 
and intended that the question should be settled by us in a case like this. [FN1] 

With what purpose does the Constitution provide that the compensation of the judges 'shall not be diminished 
during their continuance in office?' Is it primarily to benefit the judges, or rather to promote the public weal 
by giving them that independence which makes for an impartial and courageous discharge of the judicial 
function? Does the provision merely forbid direct diminution, such as expressly reducing the compensation 
from a greater to a less sum per year, and thereby leave the way open for indirect, yet effective, diminution, 
such as withholding or calling back a part as a tax on the whole? Or, does it mean that the judge shall have a 
sure and continuing right to the compensation, whereon he confidently may rely for his support during his 
continuance in office, so that he need have no apprehension lest his situation in this regard may be changed to 
his disadvantage? 

The Constitution was framed on the fundamental theory that a larger measure of liberty and justice would be 
assured by vesting the three great powers, the legislative, the executive, and the judicial, in separate 
departments, each relatively independent of the others; and it was recognized that without this independence--
if it was not made both real and enduring--the separation would fail of its purpose. All agreed that restraints 
and checks must be imposed to secure the requisite measure of independence; for otherwise the legislative 
department, inherently the strongest, might encroach on or even come to dominate the others, and the judicial, 
naturally the weakest, might be dwarfed or swayed by the other two, especially by the legislative. 

The particular need for making the judiciary independent was elaborately pointed out by Alexander Hamilton 
in the Federalist, No. 78, from which we excerpt the following: 

'The executive not only dispenses the honors, but holds the sword of the community. The 
Legislature not only commands the purse, but prescribes the rules by which the duties and 
rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over 
either the sword or the purse; no direction either of the strength or of the wealth of the society; 
and can take no active resolution whatever. It may truly be said to have neither force nor will, 
but merely judgment. * * *  This simple view of the matter suggests several important 
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consequences. It proves incontestably that the judiciary is beyond comparison the weakest of 
the three departments of power; that it can never attack with success either of the other two; 
and that all possible care is requisite to enable it to defend itself against their attacks.'  

'The complete independence of the courts of justice is peculiarly essential in a limited 
Constitution. By a limited Constitution I understand one which contains certain specified 
exceptions to the legislative authority; such, for instance, as that it shall pass no bills of 
attainder, no ex post facto laws, and the like. Limitations of this kind can be preserved in 
practice no other way than through the medium of courts of justice, whose duty it must be to 
declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the 
reservations of particular rights or privileges would amount to nothing.'

At a later period John Marshall, whose rich experience as lawyer, legislator, and Chief Justice enabled him to 
speak as no one else could, tersely said (Debates Va. Conv. 1829-1831, pp. 616, 619): 

'Advert, sir, to the duties of a judge. He has to pass between the government and the man 
whom that government is prosecuting; between the most powerful individual in the 
community, and the poorest and most unpopular. It is of the last importance, that in the 
exercise of these duties he should observe the utmost fairness. Need I press the necessity of 
this? Does not every man feel that his own personal security and the security of his property 
depends on that fairness? The judicial department comes home in its effects to every man's 
fireside: it passes on his property, his reputation, his life, his all. Is it not to the last degree 
important that he should be rendered perfectly and completely independent, with nothing to 
influence or control him but God and his conscience? * * * I have always thought, from my 
earliest youth till now, that the greatest scourge an angry Heaven ever inflicted upon an 
ungrateful and a sinning people was an ignorant, a corrupt, or a dependent judiciary.'

More recently the need for this independence was illustrated by Mr. Wilson, now the President, in the 
following admirable statement: 

'It is also necessary that there should be a judiciary endowed with substantial and independent 
powers and secure against all corrupting or perverting influences; secure, also, against the 
arbitrary authority of the administrative heads of the government.  

'Indeed there is a sense in which it may be said that the whole efficacy and reality of 
constitutional government resides in its courts. Our definition of liberty is that it is the best 
practicable adjustment between the powers of the government and the privileges of the 
individual.'  

'Our courts are the balance wheel of our whole constitutional system; and ours is the only 
constitutional system so balanced and controlled. Other constitutional systems lack complete 
poise and certainty of operation because they lack the support and interpretation of 
authoritative, undisputable courts of law. It is clear beyond all need of exposition that for the 
definite maintenance of constitutional understandings it is indispensable, alike for the 
preservation of the liberty of the individual and for the preservation of the integrity of the 
powers of the government, that there should be some nonpolitical forum in which those 
understandings can be impartially debated and determined. That forum our courts supply. 
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There the individual may assert his rights; there the government must accept definition of its 
authority. There the individual may challenge the legality of governmental action and have it 
adjudged by the test of fundamental principles, and that test the government must abide; there 
the government can check the too aggressive self-assertion of the individual and establish its 
power upon lines which all can comprehend and heed. The constitutional powers of the courts 
constitute the ultimate safeguard alike of individual privilege and of governmental prerogative. 
It is in this sense that our judiciary is the balance wheel of our entire system; it is meant to 
maintain that nice adjustment between individual rights and governmental powers which 
constitutes political liberty.'

Constitutional Government in the United States, pp. 17, 142. 

Conscious of the nature and scope of the power being vested in the national courts, recognizing that they 
would be charged with responsibilities more delicate and important than any ever before confided to judicial 
tribunals, and appreciating that they were to be, in the words of George Washington, [FN2] 'the keystone of 
our political fabric,' the convention with unusual accord incorporated in the Constitution the provision that the 
judges 'shall hold their offices during good behavior and shall at stated times receive for their services a 
compensation which shall not be diminished during their continuance in office.' Can there be any doubt that 
the two things thus coupled in place-- the clause in respect of tenure during good behavior and that in respect 
of an undiminishable compensation--were equally coupled in purpose? And is it not plain that their purpose 
was to invest the judges with an independence in keeping with the delicacy and importance of their task and 
with the imperative need for its impartial and fearless performance? Mr. Hamilton said in explanation and 
support of the provision (Federalist, No. 79): 

'Next to permanency in office, nothing can contribute more to the independence of the judges 
than a fixed provision for their support. * * * In the general course of human nature, a power 
over a man's subsistence amounts to a power over his will. * * * The enlightened friends of 
good government in every state have seen cause to lament the want of precise and explicit 
precautions in the state constitutions on this head. Some of these indeed have declared that 
permanent salaries should be established for the judges; but the experiment has in some 
instances shown that such expressions are not sufficiently definite to preclude legislative 
evasions. Something still more positive and unequivocal has been evinced to be requisite. * * * 
This provision for the support of the judges bears every mark of prudence and efficacy; and it 
may be safely affirmed that, together with the permanent tenure of their offices, it affords a 
better prospect of their independence than is discoverable in the Constitutions of any of the 
states in regard to their own judges.'

The several commentators on the Constitution have adopted and reiterated this view, [FN3] Judge Story 
adding: 

'Without this provision [as to an undiminishable compensation], the other, as to the tenure of 
office, would have been utterly nugatory, and indeed a mere mockery'

and Chancellor Kent observing: 

'It tends, also, to secure a succession of learned men on the bench, who, in consequence of a 
certain undiminished support, are enabled and induced to quit the lucrative pursuits of private 
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business for the duties of that important station.'

These considerations make it very plain, as we think, that the primary purpose of the prohibition against 
diminution was not to benefit the judges, but, like the clause in respect of tenure, to attract good and 
competent men to the bench and to promote that independence of action and judgment which is essential to 
the maintenance of the guaranties, limitations, and pervading principles of the Constitution and to the 
administration of justice without respect to persons and with equal concern for the poor and the rich. Such 
being its purpose, it is to be construed, not as a private grant, but as a limitation imposed in the public 
interest; in other words, not restrictively, but in accord with its spirit and the principle on which it proceeds. 

Obviously, diminution may be effected in more ways than one. Some may be direct and others indirect, or 
even evasive as Mr. Hamilton suggested. But all which by their necessary operation and effect withhold or 
take from the judge a part of that which has been promised by law for his services must be regarded as within 
the prohibition. Nothing short of this will give full effect to its spirit and principle. Here the plaintiff was paid 
the full compensation, but was subjected to an involuntary obligation to pay back a part, and the obligation 
was promptly enforced. Of what avail to him was the part which was paid with one hand and then taken back 
with the other? Was he not placed in practically the same situation as if it had been withheld in the first 
instance? Only by subordinating substance to mere form could it be held that his compensation was not 
diminished. Of course, the conclusion that it was diminished is the natural one. This is illustrated in Dobbins 
v. Commissioners of Erie County, 16 Pet. 435, 450, 10 L. Ed. 1022, which involved a tax charged under a 
law of Pennsylvania against a revenue officer of the United States who was a citizen and resident of that state. 
The tax was adjusted or proportioned to his compensation, and the state court sustained it. Erie County 
Com'rs v. Dobbins, 7 Watts (Pa.) 513. In reversing that decision, this court, after showing that the 
compensation had been fixed by a law of Congress said: 

'Does not a tax, then, by a state upon the office, diminishing the recompense, conflict with the 
law of the United States, which secures it to the officer in its entireties? It certainly has such an 
effect; and any law of a state imposing such a tax cannot be constitutional.'

But it is urged that what the plaintiff was made to pay back was an income tax, and that a like tax was exacted 
or others engaged in private employment. 

If the tax in respect of his compensation be prohibited, it can find no justification in the taxation of other 
income as to which there is no prohibition; for, of course, doing what the Constitution permits gives no 
license to do what it prohibits. 

The prohibition is general, contains no excepting words, and appears to be directed against all diminution, 
whether for one purpose or another; and the reasons for its adoption, as publicly assigned at the time and 
commonly accepted ever since, make with impelling force for the conclusion that the fathers of the 
Constitution intended to prohibit diminution by taxation as well as otherwise--that they regarded the 
independence of the judges as of far greater importance than any revenue that could come from taxing their 
salaries. 

True, the taxing power is comprehensive and acknowledges few exceptions. But that there are exceptions, 
besides the one we here recognize and sustain, is well settled. In Collector v. Day, 11 Wall. 113, 20 L. Ed. 
122, it was held that Congress could not impose an income tax in respect of the salary of a judge of a state 
court; in Pollock v. Farmers' Loan & Trust Co., 157 U. S. 429, 585, 601, 652, 653, 15 Sup. Ct. 673, 39 L. Ed. 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.006-08.007,%2008.012.htm (5 of 12) [1/8/2007 8:07:22 AM]



Date of Download: Sep 14, 2001

759, it was held--the full court agreeing on this point--that Congress was without power to impose such a tax 
in respect of interest received from bonds issued by a state or any of its counties or municipalities; and in 
United States v. Railroad Co., 17 Wall. 322, 21 L. Ed. 597, there was a like holding as to municipal revenues 
derived by the city of Baltimore from its ownership of stock in a railroad company. None of those decisions 
was put on any express prohibition in the Constitution, for there is none; but all recognize and gave effect to a 
prohibition implied from the independence of the states within their own spheres. 

When we consider, as was done in those cases, what is comprehended in the congressional power to tax--
where its exertion is not directly or impliedly interdicted--it becomes additionally manifest that the 
prohibition now under discussion was intended to embrace and prevent diminution through the exertion of 
that power; for, as this court repeatedly has held, the power to tax carries with it 'the power to embarrass and 
destroy'; may be applied to every object within its range 'in such measure as Congress may determine'; 
enables that body 'to select one calling and omit another, to tax one class of property and to forbear to tax 
another'; and may be applied in different ways to different objects so long as there is 'geographical uniformity' 
in the duties, imposts and excises imposed. McCulloch v. Marland, 4 Wheat. 316, 431, 4 L. Ed. 579; Pacific 
Insurance Co. v. Soule, 7 Wall. 433, 443, 19 L. Ed. 95; Austin v. The Aldermen, 7 Wall. 694, 699, 19 L. Ed. 
224; Veazie Bank v. Fenno, 8 Wall. 533, 541, 548, 19 L. Ed. 482; Knowlton v. Moore, 178 U. S. 41, 92, 106, 
20 Sup. Ct. 747, 44 L. Ed. 969; Treat v. White, 181 U. S. 264, 268, 269, 21 Sup. Ct. 611, 45 L. Ed. 853; 
McCray v. United States, 195 U. S. 27, 61, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 Ann. Cas. 561; Flint v. Stone 
Tracy Co., 220 U. S. 107, 158, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; Billings v. United 
States, 232 U. S. 261, 282, 34 Sup. Ct. 421, 58 L. Ed. 596; Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 
24-26, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. A. 1917D, 414. Is it not therefore morally 
certain that the discerning statesmen who framed the Constitution and were so sedulously bent on securing 
the independence of the judiciary intended to protect the compensation of the judges from assault and 
diminution in the name or form of a tax? Could not the purpose of the prohibition be wholly thwarted if this 
avenue of attack were left open? Certainly there is nothing in the words of the prohibition indicating that it is 
directed against one legislative power and not another; and in our opinion due regard for its spirit and 
principle requires that it be taken as directed against them all. 

This view finds support in rulings in Pennsylvania, Louisiana, and North Carolina, made under like 
constitutional restrictions, Commonwealth ex rel. v. Mann. 5 Watts & S. (Pa.) 403, 415, et seq.; [FN4] New 
Orleans v. Lea, 14 La. Ann. 197; 48 N. C. Appendix; N. C. Public Documents 1899, Doc. No. 8, p. 95; In re 
Taxation of Salaries of Judges, 131 N. C. 692, 42 S. E. 970; Purnell v. Page, 133 N. C. 125, 45 S. E. 534; and 
has strong sanction in the actual practice of the government, to which we now advert. 

No attempt was made to tax the compensation of federal judges prior to 1862. A statute of that year, chapter 
119, § 86, 12 Stat. 472, with its amendments, subjected the salaries of all civil officers of the United States to 
an income tax of 3 per cent. and was construed by the revenue officers as including the compensation of the 
President and the judges. Chief Justice Taney, the head of the judiciary, wrote to the Secretary of the 
Treasury a letter of protest (157 U. S. 701), based on the prohibition we are considering, and in the course of 
the letter said: 

'The act in question, as you interpret it, diminishes the compensation of every judge three per cent. and if it 
can be diminished to that extent by the name of a tax, it may in the same way be reduced from time to time at 
the pleasure of the Legislature.  

'The judiciary is one of the three great departments of the government, created and established by the 
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Constitution. Its duties and powers are specifically set forth, and are of a character that requires it to be 
perfectly independent of the two other departments, and in order to place it beyond the reach and above even 
the suspicion of any such influence, the power to reduce their compensation is expressly withheld from 
Congress, and excepted from their powers of legislation.  

'Language could not be more plain than that used in the Constitution. It is moreover one of its most important 
and essential provisions. For the articles which limit the powers of the legislative and executive branches of 
the government, and those which provide safeguards for the protection of the citizen in his person and 
property, would be of little value without a judiciary to uphold and maintain them, which was free from every 
influence, direct or indirect, that might by possibility in times of political excitement warp their judgments.  

'Upon these grounds I regard an act of Congress retaining in the Treasury a portion of the compensation of 
the judges, as unconstitutional and void.' 

The collection of the tax proceeded, and, at the suggestion of the Chief Justice, this court ordered his protest 
spread on its records. In 1869 the Secretary of the Treasury referred the question to the Attorney General 
(Judge Hoar), and that officer rendered an opinion in substantial accord with Chief Justice Taney's protest, 
and also advised that the tax on the President's compensation was likewise invalid. 13 Op. A. G. 161. The tax 
on the compensation of the President and the judges was then discontinued, and the amounts theretofore 
collected were all refunded--a part through administrative channels and a part through the action of the Court 
of Claims and ensuing appropriations by Congress. Wayne v. United States, 26 Ct. Cl. 274; chapter 311, 27 
Stat. 306. Thus the Secretary of the Treasury, the accounting officers, the Court of Claims and Congress 
accepted and gave effect to the view expressed by the Attorney General. In the Income Tax Act of 1894, c. 
349, § 27 et seq., 28 Stat. 509, nothing was said about the compensation of the judges; but Mr. Justice Field 
regarded it as included and gave that as one reason for joining in the decision holding the act unconstitutional. 
157 U. S. 604-606, 15 Sup. Ct. 673, 39 L. Ed. 759. On the rehearing the Attorney General (Mr. Olney) 
frankly said in his brief: 

'There has never been a doubt since the opinion of Attorney General Hoar that the salaries of 
the President and judges were exempt.'

The income tax acts of 1913, 1916, and 1917 (chapter 16, 38 Stat. 168; chapter 463, 39 Stat. 758, § 4 [Comp. 
St. § 6336d] chapter 63, 40 Stat. 329 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336d]) severally 
excepted the compensation of the judges then in office--also that of the President for the then current term. In 
short, during a period of more than 120 years there was but a single real attempt to tax the judges in respect of 
their compensation, and that attempt soon was disapproved and pronounced untenable by the concurring 
action of judicial, executive and legislative officers. And so it is apparent that in the actual practice of the 
government the prohibition has been construed as embracing and preventing diminution by taxation. 

Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; that is to say, 
does it bring within the taxing powers subjects theretofore excepted? The court below answered in the 
negative; and counsel for the government say: 

'It is not, in view of recent decisions, contended that this amendment rendered anything taxable as income 
that was not so taxable before.' 
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We might rest the matter here, but it seems better that our view and the reasons therefor be stated in this 
opinion, even if there be some repetition of what recently has been said in other cases. 

Preliminarily we observe that, unless there be some real conflict between the Sixteenth Amendment and the 
prohibition, in article 3, section 1, making the compensation of the judges undiminishable, effect must be 
given to the latter as well as to the former; and also that a purpose to depart from or imperil a constitutional 
principle so widely esteemed and so vital to our system of government as the independence of the judiciary is 
not lightly to be assumed. 

In Knowlton v. Moore, supra, 178 U. S. 95, 20 Sup. Ct. 768, 44 L. Ed. 969, this court said: 

'The necessities which gave birth to the Constitution, the controversies which preceded its 
formation, and the conflicts of opinion which were settled by its adoption, may properly be 
taken into view for the purpose of tracing to its source any particular provision of the 
Constitution, in order thereby to be enabled to correctly interpret its meaning.'

This sound rule is as applicable to the amendments as to the provisions of the original Constitution. 

Let us turn then to the circumstances in which this amendment was proposed and ratified and to the 
controversy it was intended to settle. By the Constitution all direct taxes were required to be apportioned 
among the several states according to their population, as ascertained by a census or enumeration (article 1, § 
2, cl. 3, and section 9, cl. 4), but no such requirement was imposed as to other taxes. And apart from 
capitation taxes, with which we now are not concerned, no rule was given for determining what taxes were 
direct and therefore to be apportioned, or what were indirect and not within that requirement. Controversy 
ensued and ultimately centered around the right classification of income from taxable real estate and from 
investments in taxable personal property. The matter then came before this court in Pollock v. Farmers' Loan 
& Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759; Id., 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 
1108, and the decision when announced disclosed that the same differences in opinion existing elsewhere 
were shared by the members of the court, five, the controlling number, regarding a tax on such income as in 
effect a direct tax on the property from which it arose, and therefore as requiring apportionment, and four 
regarding it as indirect and not to be apportioned. Much of the law then under consideration had been framed 
according to the latter view, and because of this and the adjudged inseparability of other portions the entire 
law was held invalid. Afterwards, to enable Congress to reach all taxable income more conveniently and 
effectively than would be possible as to much of it if an apportionment among the states were essential, the 
Sixteenth Amendment was proposed and ratified. In other words, the purpose of the amendment was to 
eliminate all occasion for such an apportionment because of the source from which the income came,--a 
change in no wise affecting the power to tax but only the mode of exercising it. The message of the President 
[FN5] recommending the adoption by Congress of a joint resolution proposing the amendment, the debates 
[FN6] on the resolution by which it was proposed, and the public appeals [FN7]--corresponding to those in 
the Federalist--made to secure its ratification leave no doubt on this point. And that the proponents of the 
amendment in drafting it lucidly and aptly expressed this as its object is shown by its words: 

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

True, Gov. Hughes, of New York, in a message laying the amendment before the Legislature of that state for 
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ratification or rejection, expressed some apprehension lest it might be construed as extending the taxing 
power to income not taxable before; but his message promptly brought forth from statesmen who participated 
in proposing the amendment such convincing expositions of its purpose, [FN8] as here stated, that the 
apprehension was effectively dispelled and ratification followed. 

Thus the genesis and words of the amendment unite in showing that it does not extend the taxing power to 
new or excepted subjects, but merely removes all occasion otherwise existing for an apportionment among 
the states of taxes laid on income, whether derived from one source or another. [FN9] And we have so held in 
other cases. 

In Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 17, 18, 36 Sup. Ct. 236, 241 (60 L. Ed. 493, Ann. Cas. 
1917B, 713, L. R. A. 1917D, 414), where the purpose and effect of the amendment were first drawn in 
question, the Chief Justice reviewed at length the legislative and judicial action which prompted its adoption 
and then, referring to its text and speaking for a unanimous court, said: 

'It is clear on the face of this text that it does not purport to confer power to levy income taxes 
in a generic sense--an authority already possessed and never questioned--or to limit and 
distinguish between one kind of income taxes and another, but that the whole purpose of the 
amendment was to relieve all income taxes when imposed from apportionment from a 
consideration of the source whence the income was derived. Indeed in the light of the history 
which we have given and of the decision in the Pollock Case and the ground upon which the 
ruling in that case was based, there is no escape from the conclusion that the amendment was 
drawn for the purpose of doing away for the future with the principle upon which the Pollock 
Case was decided, that is, of determining whether a tax on income was direct not by a 
consideration of the burden placed on the taxed income upon which it directly operated, but by 
taking into view the burden which resulted on the property from which the income was 
derived, since in express terms the amendment provides that income taxes, from whatever 
source the income was derived, shall not be subject to the regulation of apportionment.'

What was there said was reaffirmed and applied in Stanton v. Baltic Mining Co., 240 U. S. 103, 112, 113, 36 
Sup. Ct. 278, 60 L. Ed. 546, and Peck & Co. v. Lowe, 247 U. S. 165, 172, 38 Sup. Ct. 432, 62 L. Ed. 1049, 
and in Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. 189, 64 L. Ed. 521, decided at the present term, we 
again held, citing the prior cases, that the amendment 'did not extend the taxing power to new subjects, but 
merely removed the necessity which otherwise might exist for an apportionment among the states of taxes 
laid on income.' 

After further consideration, we adhere to that view and accordingly hold that the Sixteenth Amendment does 
not authorize or support the tax in question. 

Apart from his salary, a federal judge is as much within the taxing power as other men are. If he has a home 
or other property, it may be taxed just as if it belonged to another. If he has an income other than his salary, it 
also may be taxed in the same way. And, speaking generally, his duties and obligations as a citizen are not 
different from those of his neighbors. But for the common good--to render him, in the words of John 
Marshall, 'perfectly and completely independent, with nothing to influence or control him but God and his 
conscience'--his compensation is protected from diminution in any form, whether by a tax or otherwise, and is 
assured to him in its entirety for his support. 
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The court below concluded that the compensation was not diminished, and regarded this as inferable from our 
decisions in Peck & Co. v. Lowe, 247 U. S. 165, 174-175, 38 Sup. Ct. 432, 62 L. Ed. 1049, and United States 
Glue Co. v. Oak Creek, 247 U. S. 321, 329, 38 Sup. Ct. 499, 62 L. Ed. 1135, Ann. Cas. 1918E, 748. We think 
neither case tends to support that view. Each related to a business, one to exportation, the other to interstate 
commerce, which the taxing power--of Congress in one case, of a state in the other--was restrained from 
directly burdening; and the holding in both was that an income tax laid, not on the gross receipts, but on the 
net proceeds remaining after all expenses were paid and losses adjusted, did not directly burden the business, 
but only indirectly and remotely affected it. Here the Constitution expressly forbids diminution of the judge's 
compensation, meaning, as we have shown, diminution by taxation as well as otherwise. The taxing act 
directs that the compensation--the full sum, with no deduction for expenses--be included in computing the net 
income, on which the tax is laid. If the compensation be the only income, the tax falls on it alone; and, if there 
be other income, the inclusion of the compensation augments the tax accordingly. In either event the 
compensation suffers a diminution to the extent that it is taxed. 

We conclude that the tax was imposed contrary to the constitutional prohibition, and so must be adjudged 
invalid. 

Judgment reversed. 

Mr. Justice HOLMES dissenting. 

This is an action brought by the plaintiff in error against an acting Collector of Internal Revenue to recover a 
portion of the income tax paid by the former. The ground of the suit is that the plaintiff is entitled to deduct 
from the total of his net income six thousand dollars, being the amount of his salary as a judge of the District 
Court of the United States. The Act of February 24, 1919, c. 18, § 210, 40 Stat. 1057, 1062 (Comp. St. Ann. 
Supp. 1919, § 6336 1/8 e), taxes the net income of every individual, and section 213, p. 1065, requires the 
compensation received by the judges of the United States to be included in the gross income from which the 
net income is to computed. This was done by the plaintiff in error and the tax was paid under protest. He 
contends that the requirement mentioned and the tax, to the extent that it was enhanced by consideration of 
the plaintiff's salary, are contrary to article 3, section 1, of the Constitution, which provides that the 
compensation of the judges shall not be diminished during their continuance in office. Upon demurrer 
judgment was entered for the defendant, and the case comes here upon the single question of the validity of 
the abovementioned provisions of the act. 

The decision below seems to me to have been right for two distinct reasons: that this tax would have been 
valid under the original Constitution, and that if not so, it was made lawful by the Sixteenth Amendment. In 
the first place I think that the clause protecting the compensation of judges has no reference to a case like this. 
The exemption of salaries from diminution is intended to secure the independence of the judges, on the 
ground, as it was put by Hamilton in the Federalist (No. 79) that 'a power over a man's subsistence amounts to 
a power over his will.' That is a very good reason for preventing attempts to deal with a judge's salary as such, 
but seems to me no reason for exonerating him from the ordinary duties of a citizen, which he shares with all 
others. To require a man to pay the taxes that all other men have to pay cannot possibly be made an 
instrument to attack his independence as a judge. I see nothing in the purpose of this clause of the 
Constitution to indicate that the judges were to be a privileged class, free from bearing their share of the cost 
of the institutions upon which their well-being if not their life depends. 

I see equally little in the letter of the clause to indicate the intent supposed. The tax on net incomes is a tax on 
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the balance of a mutual account in which there always are some and may be many items on both sides. It 
seems to me that it cannot be affected by an inquiry into the source from which the items more or less 
remotely are derived. Obviously there is some point at which the immunity of a judge's salary stops, or to put 
it in the language of the clause, a point at which it could not be said that his compensation was diminished by 
a charge. If he bought a house the fact that a part or the whole of the price had been paid from his 
compensation as judge would not exempt the house. So if he bought bonds. Yet in such cases the advantages 
of his salary would be diminished. Even if the house or bonds were bought with other money the same would 
be true, since the money would not have been free for such an application if he had not used his salary to 
satisfy other more peremptory needs. At some point, I repeat, money received as salary loses its specific 
character as such. Money held in trust loses its identity by being mingled with the general funds of the owner. 
I see no reason why the same should not be true of a salary. But I do not think that the result could be avoided 
by keeping the salary distinct. I think that the moment the salary is received, whether kept distinct or not, it 
becomes part of the general income of the owner, and is mingled with the rest, in theory of law, as an item in 
the mutual account with the United States. I see no greater reason for exempting the recipients while they still 
have income as income than when they have invested it in a house or bond. 

The decisions heretofore reached by this Court seem to me to justify my conclusion. In Peck & Co. v. Lowe, 
247 U. S. 165, 38 Sup. Ct. 432, 62 L. Ed. 1049, a tax was levied by Congress upon the income of the plaintiff 
corporation. More than two-thirds of the income were derived from exports and the Constitution in terms 
prohibits any tax on articles exported from any state. By construction it had been held to create 'a freedom 
from any tax which directly burdens the exportation.' Fairbanks v. United States, 181 U. S. 283, 293, 21 Sup. 
Ct. 648, 652 (45 L. Ed. 862). The prohibition was unequivocal and express, not merely an inference as in the 
present case. Yet it was held unanimously that the tax was valid. 'It is not laid on income from exportation * * 
* in a discriminative way, but just as it is laid on other income. * * * There is no discrimination. At most, 
exportation is affected only indirectly and remotely. The tax is levied * * * after the recipient of the income is 
free to use it as he chooses. Thus what is taxed-- the net income--is as far removed from exportation as are 
articles intended for export before the exportation begins.' 247 U. S. 174, 175, 38 Sup. Ct. 434, 62 L. Ed. 
1049. All this applies with even greater force when, as I have observed, the Constitution has no words that 
forbid a tax. In United States Glue Co. v. Oak Creek, 247 U. S. 321, 329, 38 Sup. Ct. 499, 62 L. Ed. 1135, 
Ann. Cas. 1918E, 748, the same principle was affirmed as to interstate commerce and it was said that if there 
was no discrimination against such commerce the tax constituted one of the ordinary burdens of government 
from which parties were not exempted because they happened to be engaged in commerce among the States. 

A second and independent reason why this tax appears to me valid is that, even if I am wrong as to the scope 
of the original document, the Sixteenth Amendment justifies the tax, whatever would have been the law 
before it was applied. By that amendment Congress is given power to 'collect taxes on incomes from 
whatever source derived.' It is true that it goes on 'without apportionment among the several States, and 
without regard to any census or enumeration,' and this shows the particular difficulty that led to it. But the 
only cause of that difficulty was an attempt to trace income to its source, and it seems to me that the 
Amendment was intended to put an end to the cause and not merely to obviate a single result. I do not see 
how judges can claim an abatement of their income tax on the ground that an item in their gross income is 
salary, when the power is given expressly to tax incomes from whatever source derived. 

Mr. Justice BRANDEIS concurs in this opinion. 

Footnotes: 
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FN1 See House Report, No. 767, p. 29 65th Cong., 2d Sess.; Senate Report, No. 617, p. 6, 65th Cong. 3d 
Sess. And see Cong. Record vol. 56, p. 10370, where the Chairman of the House Committee, in asking the 
adoption of the provision, said: 'I wish to say, Mr. Chairman, that while there is considerable doubt as to the 
constitutionality of taxing * * * federal judges' or the President's salaries, * * * we cannot settle it; we have 
not the power to settle it. No power in the world can settle it except the Supreme Court of the United States. 
Let us raise it, as we have done, and let it be tested, and it can only be done by some one protesting his tax 
and taking an appeal to the Supreme Court.' And again: 'I think really that every man who has a doubt about 
this can very well vote for it and take the advice of the gentleman from Pennsylvania [Mr. Graham], which 
was sound then and is sound now, that this question ought to be raised by Congress, the only power that can 
raise it, in order that it may be tested in the Supreme Court, the only power that can decide it.' 

FN2 Sparks' Washington, vol. 10, pp. 35, 36.  

FN3 2 Story, § 1628; 1 Kent's Com.; 1 Wilson's Works, 410, 411; 2 Tucker, § 364; Miller, 340-343; 1 
Carson's Supreme Court, 6.  

FN4 The tax condemned was levied under a provision, in a general revenue law, charging a tax of 2 per cent. 
'upon all salaries and emoluments of office, created or held by or under the Constitution or laws of this 
commonwealth, and by or under any incorporation, institution or company incorporated by the said 
commonwealth, where such salaries or emoluments exceed two hundred dollars.' Act No. 232, § 2, Penn. 
Laws 1840, p. 613; Act No. 117, § 9, Penn. Laws 1841, p. 310. 

FN5 Cong. Rec. vol. 44, p. 3344. 

FN6 Cong. Rec. vol. 44, pp. 1568-1570, 3377, 3900, 4067, 4105-4107, 4108-4121, 4389-4441. 

FN7 Cong. Rec. vol. 45 pp. 1694-1699, 2245-2247, 2539, 2540.  

FN8 Cong. Rec., vol. 45, pp. 1694-1699, 2245-2247, 2539-2540. 

FN9 In passing the income tax law of 1919 Congress refused to treat interest received from bonds issued by a 
state or any of its counties or municipalities as within the taxing power, Cong. Rec. vol. 57, pp. 553, 774-777, 
2988; chapter 18, § 213, 40 Stat. 1065; and in the regulations issued under that law the administrative officers 
recognize that the salaries and emoluments of the officers of a state and its political subdivisions are not 
taxable by the United States. Reg. 45, published 1920, pp. 47, 313.  
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O'Malley v. Woodrough, 307 U.S. 277,  59 S.Ct. 838 (1939) 

Supreme Court of the United States 

O'MALLEY 

v. 

WOODROUGH et ux. 

No. 810. 

May 22, 1939

On Appeal from the District Court of the United States for the District of Nebraska. 

Action by Joseph W. Woodrough and wife against George W. O'Malley, individually and as collector of 
internal revenue, to recover back income taxes.  From an adverse judgment the defendant appeals. 

Reversed. 

Mr. Justice BUTLER dissenting.  
  

Mr. Justice FRANKFURTER delivered the opinion of the Court. 

The case is here under Section 2 of the Act of August 24, 1937, 50 Stat. 751, 752, 28 U.S.C.A. § 349a, as a 
direct appeal from a judgment of a district court whose 'decision was against the constitutionality' of an Act 
of Congress.  The suit below, an action at law to recover a tax on income claimed to have been illegally 
exacted, was disposed of upon the pleadings and turned on the single question now before us, to wit: Is the 
provision of Section 22 of the Revenue Act of 1932, 47 Stat. 169, 178, reenacted by Section 22(a) of the 
Revenue Act of 1936, 49 Stat. 1648, 1657, 26 U.S.C.A. § 22(a), constitutional insofar as it included in the 
'gross income', on the basis of which taxes were to be paid, the compensation of 'judges of courts of the 
United States taking office after June 6, 1932'. 

That this is the sole issue will emerge from a simple statement of the facts and of the governing legislation.  
Joseph W. Woodrough was appointed a United States circuit judge on April 12, 1933, and qualified as such 
on May 1, 1933.  For the calendar year of 1936 a joint income tax return of Judge Woodrough and his wife 
disclosed his judicial salary of $12,500, but claimed it to be constitutionally immune from taxation.  Since it 
was not included in 'gross income' no tax was payable.  Subsequently a deficiency of $631.60 was assessed 
on the basis of that item, which, with interest, was paid under protest.  Claim for refund having been rejected, 
the present suit was brought, and judgment went against the Collector.  The assessment of the present tax was 
technically under the Act of 1936, but that Act merely carried forward the provisions of the Act of 1932, for 
the inclusion of compensation of 'judges of courts of the United States taking office after June 6, 1932' which 
had been similarly incorporated in the Revenue Act of 1934, 48 Stat. 680, 686, 687, 26 U.S.C.A. § 22(a).  
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Therefore, the power of Congress to include Judge Woodrough's salary as a circuit judge in his 'gross income' 
must be judged on the basis of the validity of Section 22 of the Revenue Act of 1932, and not as though that 
power had been originally asserted by the Revenue Act of 1936. For it was the Act of June 6, 1932 that gave 
notice to all judges thereafter to be appointed, of the new Congressional policy to include the judicial salaries 
of such judges in the assessment of income taxes.  The fact that Judge Woodrough before he became a circuit 
judge and prior to June 6, 1932, had been a district judge is wholly irrelevant to the matter in issue.  The two 
offices have different statutory origins, are filled by separate nominations and confirmations, and enjoy 
different emoluments.  A new appointee to a circuit court of appeals occupies a new office no less when he is 
taken from the district bench than when he is drawn from the bar. 

By means of Section 22 of the Revenue Act of 1932, Congress sought to avoid, at least in part, the 
consequences of Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550, 64 L.Ed. 887, 11 A.L.R. 519.  That case, decided 
on June 1, 1920, ruled for the first time that a provision requiring the compensation received by the judges of 
the United States to be included in the 'gross income' from which the net income is to be computed, although 
merely part of a taxing measure of general, non-discriminatory application to all earners of incomes, is 
contrary to Article III, § 1 of the Constitution, U.S.C.A., which provides that the 'Compensation' of the 
'Judges' 'shall not be diminished during their Continuance in Office.'  See also the separate opinion of Mr. 
Justice Field in Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, 586, 604 et seq., 15 S.Ct. 673, 691, 698, 
39 L.Ed. 759.  To be sure, in a letter to Secretary Chase, Chief Justice Taney expressed similar views. [FN1] 
In doing so, he merely gave his extra-judicial opinion asserting at the same time that the question could not be 
adjudicated. [FN2] Chief Justice Taney's vigorous views were shared by Attorney General Hoar. [FN3] 
Thereafter, both the Treasury Department [FN4] and Congress [FN5] acted upon this construction of the 
Constitution.  However, the meaning which Evans v. Gore, supra, imputed to the history which explains 
Article III, § 1 was contrary to the way in which it was read by other English-speaking courts. [FN6] The 
decision met wide and steadily growing disfavor from legal scholarship and professional opinion. [FN7] 
Evans v. Gore, supra, itself was rejected by most of the courts before whom the matter came after that 
decision. [FN8] 

Having regard to these circumstances, the question immediately before us is whether Congress exceeded its 
constitutional power in providing that United States judges appointed after the Revenue Act of 1932 shall not 
enjoy immunity from the incidences of taxation to which everyone else within the defined classes of income 
is subjected.  Thereby, of course, Congress has committed itself to the position that a non-discriminatory tax 
laid generally on net income is not, when applied to the income of a federal judge, a diminution of his salary 
within the prohibition of Article III, § 1 of the Constitution.  To suggest that it makes inroads upon the 
independence of judges who took office after Congress had thus charged them with the common duties of 
citizenship, by making them bear their aliquot share of the cost of maintaining the Government, is to trivialize 
the great historic experience on which the framers based the safeguards of Article III, § 1. [FN9] To subject 
them to a general tax is merely to recognize that judges are also citizens, and that their particular function in 
government does not generate an immunity from sharing with their fellow citizens the material burden of the 
government whose Constitution and laws they are charged with administering. 

After this case came here, Congress, by Section 3 of the Public Salary Tax Act of 1939, amended Section 22
(a) so as to make it applicable to 'judges of courts of the United States who took office on or before June 6, 
1932 '  [FN10] That Section, however, is not now before us.  But to the extent that what the Court now says is 
inconsistent with what was said in Miles v. Graham, 268 U.S. 501, 45 S.Ct. 601, 69 L.Ed. 1067, the latter 
cannot survive. 

Judgment reversed. 
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Mr. Justice McREYNOLDS did not hear the argument in this cause and took no part in its consideration or 
decision. 

Mr. Justice BUTLER, dissenting. 

Concretely, the question is whether, by exacting from United States circuit judge Joseph W. Woodrough and 
his wife $631.60 in the form of income tax on his salary of $12,500 for 1936, the government diminished the 
compensation for his services theretofore fixed by Congress.  That item excluded, they had no taxable 
income.  The judge's monthly pay was $1,041.66.  The tax took at the monthly rate of $52.63. 

The material details may be given briefly. 

April 12, 1933, Judge Woodrough was appointed judge of the United States circuit court of appeals for the 
eighth circuit.  He qualified May 1, 1933. Congress had by the Act of December 13, 1926, [FN1] enacted that 
'To each of the circuit judges the sum of $12,500 per year' shall be paid as compensation. Since May 1, 1933, 
appellee has received the specified pay.  The Revenue Act of June 6, 1932, applicable only to taxable years 
beginning after December 31, 1931, contained a provision declaring that in the case of judges taking office 
after that date 'the compensation received as such shall be included in gross income; and all Acts fixing the 
compensation of such * * * judges are hereby amended accordingly.' [FN2] The Revenue Act of 1934, [FN3] 
applicable only to taxable years beginning after December 31, 1933, and that of 1936, [FN4] applicable only 
to taxable years beginning after December 31, 1935, contain the same language as that just quoted from the 
Act of 1932. 

Judge Woodrough and his wife made a joint income tax return for 1936; it disclosed his salary but claimed it 
was not subject to the tax.  The commissioner held the item taxable and made a deficiency assessment of 
$631.60 Plaintiffs paid under protest and filed claim for refund; it was denied. Claiming the tax that they were 
so compelled to pay diminished the judge's compensation and that therefore § 22(a) of the Act of 1936 
violates § 1, Art. III, of the Constitution, U.S.C.A., plaintiffs sued to recover the amount of the tax.  The 
collector moved to dismiss.  The court held the Act unconstitutional, overruled the motion and, defendant 
having elected not to plead further, gave plaintiffs judgment as prayed.  Defendant appealed.  [FN5] 

Article III, § 1, declares: 'The Judges, both of the supreme and inferior Courts, shall hold their Offices during 
good behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office.' 

It safeguards the independence of the judiciary.  The abuse against which it was intended to be a barrier is 
included in the list of reasons for our Declaration of Independence.  'The history of the present King of Great 
Britain is a history of repeated injuries and usurpations, all having in direct object the establishment of an 
absolute Tyranny over these States * * * He has obstructed the Administration of Justice, by refusing his 
Assent to Laws for establishing Judiciary powers.--He has made Judges dependent on his Will alone, for the 
tenure of their offices, and the amount and payment of their salaries.' 

Alexander Hamilton, explaining the reasons for and the purpose of § 1 of Art. III, said: 

'The Executive not only dispenses the honors, but holds the sword of the community.  The 
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legislature not only commands the purse, but prescribes the rules by which the duties and rights 
of every citizen are to be regulated.  The judiciary, on the contrary, has no influence over either 
the sword or the purse; no direction either of the strength or of the wealth of the society; and 
can take no active resolution whatever.  It may truly be said to have neither force nor will, but 
merely judgment * * * 

'This simple view of the matter * * * proves incontestably, that the judiciary is beyond 
comparison the weakest of the three departments of power; that it can never attack with success 
either of the other two; and that all possible care is requisite to enable it to defend itself against 
their attacks * * *. 

'The complete independence of the courts of justice is peculiarly essential in a limited 
Constitution.  By a limited Constitution, I understand one which contains certain specified 
exceptions to the legislative authority; such, for instance, as that it shall pass no bills of 
attainder, no expost-facto laws, and the like.  Limitations of this kind can be preserved in 
practice no other way than through the medium of courts of justice, whose duty it must be to 
declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the 
reservations of particular rights or privileges would amount to nothing * * *.'  (The Federalist, 
No. 78.) 

'Next to permanency in office, nothing can contribute more to the independence of the judges 
than a fixed provision for their support * * * In the general course of human nature, a power 
over a man's subsistence amounts to a power over his will * * * The enlightened friends to 
good government in every State, have seen cause to lament the want of precise and explicit 
precautions in the State constitutions on this head.  Some of these indeed have declared that 
permanent salaries should be established for the judges, but the experiment has in some 
instances shown that such expressions are not sufficiently definite to preclude legislative 
evasions.  Something still more positive and unequivocal has been evinced to be requisite * * * 
This provision for the support of the judges bears every mark of prudence and efficacy; and it 
may be safely affirmed that, together with the permanent tenure of their offices, it affords a 
better prospect of their independence than is discoverable in the constitutions of any of the 
States in regard to their own judges.'  (The Federalist, No. 79.)

Mr. Justice Story declared that 'Without this provision, the other, as to the tenure of office, would have been 
utterly nugatory, and indeed a mere mockery * * *.'  2 Story, § 1628.  Chancellor Kent said: 'The provision 
for the permanent support of the judges is well calculated, in addition to the tenure of their office, to give 
them the requisite independence.  It tends, also, to secure a succession of learned men on the bench, who, in 
consequence of a certain undiminished support, are enabled and induced to quit the lucrative pursuits of 
private business for the duties of that important station.  The constitution of the United States, on this subject, 
was an improvement upon all our previously existing constitutions.'  1 Kent Com. 294. 

The first judicial construction of the clause was by the circuit court of the District of Columbia in 1803 in the 
case of United States v. More. [FN6] The opinion was written by Judge Cranch.  The court sustained a 
demurrer to an indictment charging that More, a justice of the peace, under color of his office, exacted an 
illegal fee, 12 cents, for giving judgment upon a warrant for a small debt.  The issue was whether an Act of 
Congress abolishing fees of justices of the peace in the District of Columbia could affect those who accepted 
their commissions while the fees were legally annexed to the office.  The court said: 'The 3d article of the 
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constitution provides for the independence of the judges of the courts of the United States, by certain 
regulations; one of which is, that they shall receive, at stated times, a compensation for their services, which 
shall not be diminished during their continuance in office.  The act of Congress of 27th of February, 1801, 
which constitutes the office of justices of the peace * * * ascertains the compensation which they shall have 
for their services in holding their courts * * *.  This compensation is given in the form of fees, payable when 
the services are rendered.  * * * that his (the justice's) compensation shall not be diminished during his 
continuance in office, seems to follow as a necessary consequence from the provisions of the constitution.  * 
* * if his compensation has once been fixed by law, a subsequent law for diminishing that compensation (a 
fortiori for abolishing it) cannot affect that justice of the peace during his continuance in office; * * *.' 

The first attempt to tax compensation of federal judges was during the Civil War.  Section 86 of the Act of 
July 1, 1862, [FN7] levied 'on all salaries of officers, or payments to persons in the * * * service of the United 
States * * * when exceeding the rate of six hundred dollars per annum, a duty of three per centum on the 
excess above the said six hundred dollars', and directed disbursing officers to deduct and withhold the duty.  
These general provisions were construed by the revenue officers to comprehend the compensation of the 
President and the judges of the United States.  By letter of February 16, 1863, Mr. Chief Justice Taney 
protested to the Secretary of the Treasury In the course of his letter, [FN8] he said: 

'The act in question, as you interpret it, diminishes the compensation of every judge three per 
cent, and if it can be diminished to that extent by the name of a tax, it may in the same way be 
reduced from time to time at the pleasure of the legislature. 

'The Judiciary is one of the three great departments of the government, created and established 
by the Constitution.  Its duties and powers are specifically set forth, and are of a character that 
requires it to be perfectly independent of the two other departments, and in order to place it 
beyond the reach and above even the suspicion of any such influence, the power to reduce their 
compensation is expressly withheld from Congress, and excepted from their powers of 
legislation. 

'Language could not be more plain than that used in the Constitution.  It is moreover one of its 
most important and essential provisions.  For the articles which limit the powers of the 
legislative and executive branches of the government, and those which provide safeguards for 
the protection of the citizen in his person and property, would be of little value without a 
judiciary to uphold and maintain them, which was free from every influence, direct or indirect, 
that might by possibility in times of political excitement warp their judgments.  * * * 

'Having been honored with the highest judicial station under the Constitution, I feel it to be 
more especially my duty to uphold and maintain the constitutional rights of that department of 
the government, and not by any act or word of mine, leave it to be supposed that I acquiesce in 
a measure that displaces it from the independent position assigned it by the statesmen who 
framed the Constitution; and in order to guard against any such inference, I present to you this 
respectful but firm and decided remonstrance against the authority you have exercised under 
this act of Congress, and request you to place this protest upon the public files of your office as 
the evidence that I have done everything in my power to preserve and maintain the Judicial 
Department in the position and rank in the government which the Constitution has assigned to 
it.'
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The letter of the Chief Justice was not answered and, at his request, the Court, May 10, 1863, ordered the 
letter entered on its records.  In 1869, the Secretary of the Treasury requested the opinion of Attorney General 
Ebenezer Rockwood Hoar as to the constitutionality of the Act construed to extend to judges' salaries.  He 
rendered an opinion in substantial accord with the views expressed in Chief Justice Taney's protest.  13 Op.
Attys.Gen. 161. Accordingly, the tax on the compensation of the President and of judges was discontinued 
and the amounts theretofore collected from them were refunded--some through administrative channels; 
others through action of the court of claims and ensuing appropriations by Congress.  See Wayne v. United 
States, 26 Ct.Cl. 274, 290; 27 Stat. 306. 

In 1889, Mr. Justice Miller, a member of the Court since 1862, said: [FN9] 

'The Constitution of the United States has placed several limitations upon the general power (of 
taxation), and * * * some of them are implied.  One of its provisions is that neither the 
President of the United States (Art. II, sec. 1, par. 6), nor a judge of the Supreme or inferior 
courts (Art. III, sec. 1), shall have his salary diminished during the period for which he shall 
have been elected, or during his continuance in office.  It is very clear that when Congress, 
during the late (Civil) war, levied an income tax, and placed it as well upon the salaries of the 
President and the judges of the courts as those of other people, that it was a diminution of them 
to just that extent.'

Although the Income Tax Act of 1894 said nothing about the compensation of the judges, Mr. Justice Field 
construed § 33 [FN10] to tax that compensation and assigned that ground among others for joining in the 
decision that the Act was unconstitutional.  Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, 604- 606, 15 
S.Ct. 673, 698, 699, 39 L.Ed. 759.  Mr. Justice Field, who was confirmed the day this Court ordered Chief 
Justice Taney's letter entered on its records, had taken his place upon this bench at the beginning of the 
following term.  His opinion recited the facts of that incident and quoted extensively from the letter, which 
was printed as an appendix to the volume of the reports containing the opinions in the Pollock case.  157 U.S. 
701, 15 S.Ct. ix.  The Justice ended his discussion of the matter by stating his belief, based on information, 
that the opinion of Attorney General Hoar had been followed ever since without question by the Treasury.  
And, upon reargument of the cause, Attorney General Olney said in his brief: 'There has never been a doubt 
since the opinion of Attorney General Hoar that the salaries of the President and judges were exempt.' 

The Revenue Acts of 1913 [FN11] and 1916 [FN12], being the first two after adoption of the Sixteenth 
Amendment, U.S.C.A.Const., expressly excluded from gross income the compensation of judges then in 
office.  But after this country engaged in the World War, the Revenue Act of 1918, approved February 24, 
1919, defined gross income to include 'in the case of the President * * * (and) the judges of the Supreme and 
inferior courts * * * the compensation received as such.' [FN13] The reports of the congressional committees 
having the measure in charge indicate that the Congress was in doubt as to the constitutional validity of that 
provision and intended to have the question decided by the courts. [FN14] The question was raised and 
presented for decision in Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550, 551, 64 L.Ed. 887, 11 A.L.R. 519.  The 
Collector included the salary for 1918 of Judge Evans, appointed before enactment of the taxing statute, in 
gross income.  Had it been excluded, he would have had no taxable income.  He paid the tax and brought suit 
to recover the amount so exacted.  The United States district court for the western district of Kentucky held 
him not entitled to recover.  But, after argument by eminent counsel including the Solicitor General, this 
Court held that the clause declaring that compensation of judges 'shall not be diminished during their 
continuance in office' prevents diminution by taxation and that it has been so construed in the actual practice 
of the government. 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.008.htm (6 of 13) [1/8/2007 8:07:27 AM]



Date of Download: Sep 14, 2001

For the purpose of disclosing the reasons for and true meaning of the clause forbidding diminution of 
compensation of judges, the opinion of the Court, written by Mr. Justice Van Devanter, brought forward 
statements of Alexander Hamilton, Chief Justice Marshall, Justice Story, Chancellor Kent, Chief Justice 
Taney, Justice Field, Attorneys General Hoar and Olney and others.  sess., p. 29; Sen.Rept. No. 617, 65th 
10370. 

Speaking for the Court, he said: 

'With what purpose does the Constitution provide that the compensation of the judges 'shall not 
be diminished during their continuance in office'?  Is it primarily to benefit the judges, or rather 
to promote the public weal by giving them that independence which makes for an impartial and 
courageous discharge of the judicial function?  Does the provision merely forbid direct 
diminution, such as expressly reducing the compensation from a greater to a less sum per year, 
and thereby leave the way open for indirect, yet effective, diminution, such as withholding or 
calling back a part as a tax on the whole?  Or, does it mean that the judge shall have a sure and 
continuing right to the compensation, whereon he confidently may rely for his support during 
his continuance in office, so that he need have no apprehension lest his situation in this regard 
may be changed to his disadvantage? 

'* * * The primary purpose of the prohibition against diminution was not to benefit the judges, 
but, like the clause in respect of tenure, to attract good and competent men to the bench and to 
promote that independence of action and judgment which is essential to the maintenance of the 
guaranties, limitations, and pervading principles of the Constitution and to the administration 
of justice without respect to persons and with equal concern for the poor and the rich.  Such 
being its purpose, it is to be construed, not as a private grant, but as a limitation imposed in the 
public interest; in other words, not restrictively, but in accord with its spirit and the principle on 
which it proceeds. 

'Obviously, diminution may be effected in more ways than one. Some may be direct and others 
indirect, or even evasive as Mr. Hamilton suggested.  But all which by their necessary 
operation and effect withhold or take from the judge a part of that which has been promised by 
law for his services must be regarded as within the prohibition.  Nothing short of this will give 
full effect to its spirit and principle.  Here the plaintiff was paid the full compensation, but was 
subjected to an involuntary obligation to pay back a part, and the obligation was promptly 
enforced.  Of what avail to him was the part which was paid with one hand and then taken back 
with the other?  Was he not placed in practically the same situation as if it had been withheld in 
the first instance?  Only by subordinating substance to mere form could it be held that his 
compensation was not diminished.  * * * 

'The prohibition is general, contains no excepting words, and appears to be directed against all 
diminution, whether for one purpose or another; and the reasons for its adoption, as publicly 
assigned at the time and commonly accepted ever since, make with impelling force for the 
conclusion that the fathers of the Constitution intended to prohibit diminution by taxation as 
well as otherwise--that they regarded the independence of the judges as of far greater 
importance than any revenue that could come from taxing their salaries.  * * * 

'When we consider * * * what is comprehended in the congressional power to tax--where its 
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exertion is not directly or impliedly interdicted--it becomes additionally manifest that the 
prohibition now under discussion was intended to embrace and prevent diminution through the 
exertion of that power; for, as this court repeatedly has held, the power to tax carries with it 'the 
power to embarrass and destroy'; may be applied to every object within its range 'in such 
measure as Congress may determine'; enables that body 'to select one thing and omit another, 
to tax one class of property and to forebear to tax another'; and may be applied in different 
ways to different objects so long as there is 'geographical uniformity' in the duties, imposts and 
excises imposed.  (Citing.) Is it not therefore morally certain that the discerning statesmen who 
framed the Constitution and were so sedulously bent on securing the independence of the 
judiciary intended to protect the compensation of the judges from assault and diminution in the 
name or form of a tax?  Could not the purpose of the prohibition be wholly thwarted if this 
avenue of attack were left open?  Certainly there is nothing in the words of the prohibition 
indicating that it is directed against one legislative power and not another; and in our opinion 
due regard for its spirit and principle requires that it be taken as directed against them all.'

Mr. Justice Holmes wrote a dissenting opinion, in which Mr. Justice Brandeis joined.  With that expression 
his opposition to the decision ended.  Two years later, in Gillespie v. Oklahoma, 257 U.S. 501, 42 S.Ct. 171, 
66 L.Ed. 338, writing for the Court, invalidating a state tax upon net income of a lessee from sales of his 
share of oil and gas received under leases of restricted Indian land, he said (257 U.S. page 505, 42 S.Ct. page 
172, 66 L.Ed. 338): 'In cases where the principal is absolutely immune from interference an inquiry is 
allowed into the sources from which net income is derived and if a part of it comes from such a source the tax 
is pro tanto void, Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, 15 S.Ct. 673, 39 L.Ed. 759; Id., 158 U.
S. 601, 15 S.Ct. 912, 39 L.Ed. 1108; a rule lately illustrated by Evans v. Gore * * *' And in that case he relied 
on the truth, as put by Chief Justice Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 431, 4 L.Ed. 579, that 
'the power to tax involves the power to destroy.'  He quoted (257 U.S. page 505, 42 S.Ct. page 172, 66 L.Ed. 
338) with approval from Indian Territory Illuminating Oil Co. v. Oklahoma, 240 U.S. 522, 36 S.Ct. 453, 60 L.
Ed. 779, the statement of the opinion (240 U.S. page 530, 36 S.Ct. page 456, 60 L.Ed. 779) that "A tax upon 
the leases is a tax upon the power to make them, and could be used to destroy the power to make 
them." [FN15] 

At another place in that concurrence, the writer stated: 'The volume of the Court's business has long since 
made impossible the early healthy practice whereby the Justices gave expression to individual opinions.  But 
the old tradition still has relevance when an important shift in constitutional doctrine is announced after a 
reconstruction in the membership of the Court.  * * * The arguments upon which M'Culloch v. Maryland, 4 
Wheat. 316, 4 L.Ed. 579, rested * * * have been distorted by sterile refinements unrelated to fairs.  These 
refinements derived authority from an unfortunate remark in the opinion in M'Culloch v. Maryland.  Partly as 
a flourish of rhetoric and partly because the intellectual fashion of the times indulged a free use of absolutes, 
Chief Justice Marshall gave currency to the phrase that 'the power to tax involves the power to destroy.'  * * * 
The web of unreality spun from Marshall's famous dictum was brushed away by one stroke of Mr. Justice 
Holmes's pen: 'The power to tax is not the power to destroy while this Court sits'.  Panhandle Oil Co. v. 
Mississippi, 277 U.S. 218, 223, 48 S.Ct. 451, 453, 72 L.Ed. 857, 56 A.L.R. 583 (dissent).' 

But, in the Gillespie case, Mr. Justice Holmes, speaking for the Court, had definitely applied the doctrine that 
the power to tax does involve the power to destroy.  

In the Panhandle case neither the Court, nor indeed another justice dissenting, was impressed by 'The power 
to tax is not the power to destroy while this Court sits.'  The statement is vague and may be read to imply a 
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power that this Court never possessed.  If taken to mean that we are empowered to regulate or to limit the 
exertion by Congress of its power of taxation, it justly may be regarded as hyperbole; if taken to mean that 
this Court has power to prevent imposition by Congress of taxes laid to discourage, to destroy, or to protect, 
then it is in the teeth of the law. See, e.g., Veazie Bank v. Fenno, 8 Wall. 533, 548, 19 L.Ed. 482; McCray v. 
United States, 195 U.S. 27, 53 et seq., 24 S.Ct. 769, 775, 49 L.Ed. 78; Magnano Co. v. Hamilton, 292 U.S. 
40, 44 et seq., 54 S.Ct. 599, 601, 78 L.Ed. 1109; Cincinnati Soap Co. v. United States, 301 U.S. 308, 57 S.Ct. 
764, 81 L.Ed. 1122. 

Miles v. Graham, 1925, 268 U.S. 501, 45 S.Ct. 601, 602, 69 L.Ed. 1067, held invalid § 213(a), Revenue Act 
of 1918, (condemned in  Evans v. Gore) when applied to compensation of Judge Graham,  appointed after its 
enactment.  Mr. Justice Holmes joined in the decision.  Mr. Justice Brandeis merely noted dissent. 

In the course of the opinion, we said: 

'Does the circumstance that defendant in error's appointment came after the taxing act require a 
different view concerning his right to exemption?  The answer depends upon the import of the 
word 'compensation' in the constitutional provision. 

'The words and history of the clause indicate that the purpose was to impose upon Congress the 
duty definitely to declare what sum shall be received by each judge out of the public funds and 
the times for payment.  When this duty has been complied with, the amount specified becomes 
the compensation which is protected against diminution during his continuance in office. 

'* * * The compensation fixed by law when defendant in error assumed his official duties was 
$7,500 per annum, and to exact a tax in respect of this would diminish it within the plain rule 
of Evans v. Gore. 

'The taxing Act became a law (February 24, 1919) prior to the statute prescribing salaries for 
judges of the Court of Claims (approved February 25, 1919), but if the dates were reversed it 
would be impossible to construe the former as an amendment which reduced salaries by the 
amount of the tax imposed.  No judge is required to pay a definite percentage of his salary, but 
all are commanded to return, as a part of 'gross income,' 'the compensation received as such' 
from the United States.  From the 'gross income' various deductions and credits are allowed, as 
for interest paid, contributions or gifts made, personal exemptions varying with family 
relations, etc., and upon the net result assessment is made.  The plain purpose was to require all 
judges to return their compensation as an item of 'gross income,' and to tax this as other 
salaries. This is forbidden by the Constitution. 

'The power of Congress definitely to fix the compensation to be received at stated intervals by 
judges thereafter appointed is clear.  It is equally clear, we think, that there is no power to tax a 
judge of a court of the United States on account of the salary prescribed for him by law.'

In O'Donoghue v. United States, 1933, 289 U.S. 516, 53 S.Ct. 740, 741, 77 L.Ed. 1356, we construed the Act 
of June 30, 1932 [FN16] reducing the salaries of all judges 'except judges whose compensation may not, 
under the Constitution, be diminished during their continuance in office.'  We there held that the supreme 
court and court of appeals of the District of Columbia were constitutional courts and therefore that the judges 
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of those courts were excepted from the salary reduction.  We cited the authorities, adopted the reasoning, and 
reaffirmed the conclusions on which rest the Court's judgments in Evans v. Gore, supra, and Miles v. 
Graham, supra.  And see Booth v. United States, 291 U.S. 339, 54 S.Ct. 379, 78 L.Ed. 836. 

Evidently the Court intends to destroy the decision in Evans v. Gore, supra.  Without suggesting that there is 
any distinction between that case and Miles v. Graham, supra, it declares that the latter 'cannot survive.'  But 
the decision of today fails to deal with, much less to detract from the reasoning of those cases.  The opinion 
would imply that the letter of Chief Justice Taney to the Secretary of the Treasury, and the separate opinion 
of Mr. Justice Field in the Pollock case were treated as having weight as judicial decisions.  But nowhere has 
that ever been suggested.  However, all who are familiar with our judicial history know that entitled to great 
respect are the reasoned conclusions of these eminent American jurists as to the true intent and meaning of 
the Constitution of the United States.  And similarly worthy of attention are the opinions of the Attorneys 
General and other public officials following the reasoning of Chief Justice Taney. 

Now the Court cites, as if entitled to prevail against those well- sustained opinions and the deliberate 
judgments of this Court, opposing views-- if indeed upon examination they reasonably may be so deemed--of 
English speaking judges in foreign countries. 

It refers, footnote 6, to the decision of the Privy Council in Judges v. Attorney-General of Saskatchewan, 
1937, 2 D.L.R. 209, construing income tax statutes of Saskatchewan.  Neither the Dominion nor the Province 
has any law forbidding diminution of compensation of judges while in office and that decision has nothing to 
do with the question before us.  The Australian and South African cases cited, footnotes 6 and 8, involved 
construction of income tax statutes under constitutions or charters created by legislative enactments and 
subject to authoritative interpretation or change by the local or British Parliament.  They shed no light upon 
the issue in this case. 

The opinion claims no support from any state court decision.  The one it cites, footnote 8, that of the 
Maryland Court of Appeals in Gordy v. Dennis, 5 A.2d 69, held that under a clause in the Constitution of 
Maryland like that in Art. III, § 1, the compensation of state judges may not be taxed. 

The opinion also cites, footnote 7, selected gainsaying writings of professors,--some are lawyers and some are 
not--but without specification of or reference to the reasons upon which their views rest.  And in addition it 
cites notes published in law reviews, some signed and some not; presumably the latter were prepared by law 
students. 

The suggestion that, as citizens, judges are not immune from taxation begs the question here presented.  The 
Constitution itself puts judges in a separate class, declaring that at stated times they shall receive for their 
services compensation which 'shall not be diminished.'  And so their salaries are distinguished from income 
of others.  The immunity extends only to compensation for their services.  No question of comparison or 
reasonableness is involved. 

Admittedly the Court now repudiates its earlier decisions upon the point here in issue.  The provision defining 
tenure and providing for undiminishable compensation was adopted with unusual accord. There has been 
unanimity of opinion that, because in comparison with the legislative and executive the judicial department is 
weak, its independence is essential to our system of government.  These safeguards go far to insure that 
independence.  And, from the beginning, statesmen and jurists have agreed that the clause forbids diminution 
of judges' compensation by any form of legislation.  The clause in question is plain: no exception is 
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expressed; none may be implied.  Its unqualified command should be given effect. 

For one convinced that the judgment now given is wrong, it is impossible to acquiesce or merely to note 
dissent.  And so this opinion is written to indicate the grounds of opposition and to evidence regret that 
another landmark has been removed. 

I am of opinion that the judgment of the district court should be affirmed. 

Footnotes: 

FN1 The letter was written on February 16, 1863, and will be found in 157 U.S. 701. 

FN2 '* * * I should not have troubled you with this letter, if there was any mode by which the question could 
be decided in a judicial proceeding.  But all of the judges of the courts of the United States have an interest in 
the question, and could not therefore with propriety undertake to hear and decide it.'  157 U.S. at page 702. 

FN3 13 Op.Attys.Gen. 161; but see the opinion of Attorney General Palmer, 31 Op.Attys.Gen. 475. 

FN4 See Mr. Justice Field, concurring, in Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, 588, 606, 607, 
15 S.Ct. 673, 692, 699, 39 L.Ed. 759. 

FN5 See Wayne v. United States, 26 Ct.Cl. 274; Act of July 28, 1892, c. 311, 27 Stat. 306. 

FN6 See Judgments in Cooper v. Commissioner of Income Tax, 4 Comm.L.R. 1304, construing Section 17 of 
the Queensland Constitution Act of 1867 which prohibited 'any reduction or diminution of the salary of a 
Judge during his Term of office'; also, Judges v. Attorney-General for Saskatchewan, 1937, 2 D.L.R. 209, 
construing Section 96 of the British North America Act, 1867, that 'The Salaries * * * of the Judges * * * 
shall be fixed and provided by the Parliament of Canada' in connection with the Income Tax Act, 1932, of 
Saskatchewan. 

FN7 See Clark, Further Limitations Upon Federal Income Taxation, 30 Yale L.J. ; Corwin, Constitutional 
Law in 1919-1920, 15 Am.Pol.Sci.Rev. 635, 641-644; Fellman, Diminution of Judicial Salaries, 24 Iowa L.
Rev. 89; Lowndes, Taxing Income of Federal Judiciary, 19 Va.L.Rev. 153; Powell, Constitutional Law in 
1919-1920, 19 Mich.L.Rev. 117-118; Powell, The Sixteenth Amendment and Income from State Securities, 
National Income Tax Magazine (July 1923) 5-6; 20 Col.L.Rev. 794; 43 Harv.L.Rev. 318; 20 Ill.L.Rev. 376; 
45 L.Q.Rev. 291; 7 Va.L.Rev. 69; 3 U. of Chi.L.Rev. 141. 

FN8 The cases, pro and con, are collected in the recent dissenting opinion by Chief Judge Bond of the Court 
of Appeals of Maryland in Gordy v. Dennis, 5 A.2d 69, 82.  Particular attention should be called to the 
decision of the Supreme Court of South Africa, Krause v. Commissioner for Inland Revenue, (1929), So.Afr.
R. (A.D.) 286, construing Section 100 of the South Africa Act, which had taken over the identical clause 
from Article III, Section 1, of our Constitution. 

FN9 The provisions regarding security of salary had their source in the Act of Settlement of 1700, 12 & 13 
Will. III, c. 2, Sec. III, and the Act of 1760, 1 Geo. III, c. 23.  See Holdsworth, The Constitutional Position of 
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the Judges, 48 L.Q.Rev. 25; 2 Holdsworth, The History of English Law, 559-64; 6 id. 234, 514. 

FN10 Public No. 32, 76th Cong., 1st Sess., c. 59, 26 U.S.C.A. § 22(a).  Section 209 of the same statute, 26 U.
S.C.A. § 22 note, however, provides that 'In the case of the judges of the Supreme Court, and of the inferior 
courts of the United States created under article III of the Constitution, who took office on or before June 6, 
1932, the compensation received as such shall not be subject income tax under the Revenue Act of 1938 or 
any prior revenue Act.' 

Dissent: 

FN1 c. 6, 44 Stat. 919, 28 U.S.C.A. § 213. 

FN2 § 22(a), c. 209, 47 Stat. 169, 26 U.S.C.A. § 22(a). 

FN3 § 22(a), c. 277, 48 Stat. 680, 26 U.S.C.A. § 22(a). 

FN4 § 22(a), c. 690, 49 Stat. 1648, 26 U.S.C.A. § 22(a). 

FN5 Act of August 24, 1937, § 2, c. 754, 50 Stat. 752, 28 U.S.C.A. § 349a. 

FN6 The opinion is set forth in a footnote at page 160 et seq., of 3 Cranch, 2 L.Ed. 397. 

FN7 c. 119, 12 Stat. 472. 

FN8 Printed in 157 U.S. at page 701. 

FN9 Miller on the Constitution of the United States, p. 247. 

FN10 Section 33, 28 Stat. 557, in terms was much like § 86 of the Act of 1862; it levied 'on all salaries of 
officers, or payments * * * to persons in the service of the United States, * * * when exceeding the rate of 
four thousand dollars per annum, a tax of two per centum on the excess above the said four thousand dollars' 
and made it the duty of disbursing officers to deduct and withhold the tax. 

FN11 § 2B, 38 Stat. 168. 

FN12 § 4, 39 Stat. 759. 

FN13 § 213(a), 40 Stat. 1065. 

FN14 H.Rept. No. 767, 65th Cong., 2d sess , p. 29; Sen.Rept. No. 617, 65th Cong., 3d sess., p. 6; 56 Cong.
Rec., p. 10370 

FN15 Gillespie v. Oklahoma is one of the decisions subjected to condemnatory comment in the concurring 
opinion in Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 59 S.Ct. 595, 603, 83 L.Ed. 927, 120 A.L.R. 
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1466, October Term, 1938.  It is there said: 'A succession of decisions (Gillespie v. Oklahoma is the first 
cited) thereby withdrew from the taxing power of the States and Nation a very considerable range of wealth 
without regard to the actual workings of our federalism, and this, too, when the financial needs of all 
governments began steadily to mount.' 

FN16 §§ 106, 107, 47 Stat. 401, 402.  
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United States v. Hatter, ___ U.S ___,  121 S.Ct. 1782 (2001) 

Supreme Court of the United States  
   

UNITED STATES, Petitioner, 

v. 

Terry J. HATTER, Jr., Judge, United States District Court for the Central 

District of California, et al. 

No. 99-1978. 

Decided May 21, 2001.

Article III judges brought action against United States, challenging withholding of Social Security taxes from 
judicial salaries as violative of Compensation Clause. The United States Claims Court, 21 Cl.Ct. 786, 
dismissed action on jurisdictional grounds. The Court of Appeals, Federal Circuit, 953 F.2d 626, reversed and 
remanded. On remand, additional judges joined lawsuit and also contested withholding of Medicare tax. The 
Court of Federal Claims, 31 Fed.Cl. 436, granted judgment for government. The Court of Appeals, 64 F.3d 
647, reversed and remanded with instructions, finding withholding of taxes unconstitutional. Petition for writ 
of certiorari was denied by the Supreme Court for lack of quorum of six Justices. On remand, the Court of 
Federal Claims, James T. Turner, J., 38 Fed.Cl. 166, entered judgment after finding Medicare claims time-
barred. The Court of Appeals, 185 F.3d 1356, reversed and remanded, and on petition for rehearing en banc, 
the Court of Appeals, Plager, Circuit Judge, 203 F.3d 795, held that continuing claim doctrine applied to 
judges' damages claims. Government petitioned for certiorari. The Supreme Court, Justice Breyer, held that: 
(1) law of case doctrine did not prevent consideration of Compensation Clause issue by virtue of earlier 
denial of certiorari due to lack of quorum; (2) Compensation Clause does not forbid Congress from applying 
generally applicable, nondiscriminatory tax to salaries of federal judges, whether or not they were appointed 
before enactment of the tax, overruling Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550, 64 L.Ed. 887; (3) 
Compensation Clause prevented the Government from collecting Social Security taxes, but not Medicare 
taxes, from federal judges who held office before Congress extended those taxes to federal employees; and 
(4) Compensation Clause violation with respect to Social Security taxes was not cured by subsequent pay 
increase for federal judges in amount greater than newly imposed Social Security taxes. 

Affirmed in part, reversed in part, and remanded. 

Justices Stevens and O'Connor did not participate in the case. 

Justice Scalia filed opinion concurring in part and dissenting in part. 

Justice Thomas filed opinion concurring in judgment in part and dissenting in part. 

Syllabus  [FN*]
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FN* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of 
Decisions for the convenience of the reader.   See United States v. Detroit Timber & Lumber Co., 200 U.S. 
321, 337, 26 S.Ct. 282, 50 L.Ed. 499. 

In 1982, Congress extended Medicare to federal employees.   That new law meant, inter alia, that then-sitting 
federal judges, like all other federal employees and most other citizens, began to have Medicare taxes 
withheld from their salaries.   In 1983, Congress required all newly hired federal employees to participate in 
Social Security and permitted, without requiring, about 96% of the then-currently employed federal 
employees to participate in that program.   The remaining 4%--a class consisting of the President, other high- 
level Government employees, and all federal judges--were required to participate, except that those who 
contributed to a "covered" retirement program could modify their participation in a manner that left their total 
payroll deduction for retirement and Social Security unchanged, in effect allowing them to avoid any 
additional financial obligation as a result of joining Social Security.   A "covered" program was defined to 
include any retirement system to which an employee had to contribute, which did not encompass the 
noncontributory pension system for federal judges, whose financial obligations (and payroll deductions) 
therefore had to increase.   A number of federal judges appointed before 1983 filed this suit, arguing that the 
1983 law violated the Compensation Clause, which guarantees federal judges a "Compensation, which shall 
not be diminished during their Continuance in Office," U.S. Const., Art. III, § 1. Initially, the Court of 
Federal Claims ruled against the judges, but the Federal Circuit reversed.   On certiorari, because some 
Justices were disqualified and this Court failed to find a quorum, the Federal Circuit's judgment was affirmed 
"with the same effect as upon affirmance by an equally divided court."  519 U.S. 801, 117 S.Ct. 39, 136 L.
Ed.2d 3.   On remand, the Court of Federal Claims found that the judges' Medicare claims were time barred 
and that a 1984 judicial salary increase promptly cured any violation, making damages minimal.   The 
Federal Circuit reversed, holding that the Compensation Clause prevented the Government from collecting 
Medicare and Social Security taxes from the judges and that the violation was not cured by the 1984 pay 
increase. 

Held: 

1. The Compensation Clause prevents the Government from collecting Social Security taxes, but not 
Medicare taxes, from federal judges who held office before Congress extended those taxes to federal 
employees.   Pp. 1789-1796. 

(a) The Court rejects the judges' claim that the "law of the case" doctrine now prevents consideration of the 
Compensation Clause because an affirmance by an equally divided Court is conclusive and binding upon the 
parties.  United States v. Pink, 315 U.S. 203, 216, 62 S.Ct. 552, 86 L.Ed. 796, on which the judges rely, 
concerned an earlier case in which the Court heard oral argument and apparently considered the merits before 
affirming by an equally divided Court.   The law of the case doctrine presumes a hearing on the merits.   See, 
e.g., Quern v. Jordan, 440 U.S. 332, 347, n. 18, 99 S.Ct. 1139, 59 L.Ed.2d 358.   When this case previously 
was here, due to absence of a quorum, the Court could not consider either the merits or whether to consider 
those merits through a grant of certiorari.   This fact, along with the obvious difficulty of finding other 
equivalent substitute forums, convinces the Court that Pink does not control here.   Pp. 1789-1790. 

(b) Although the Compensation Clause prohibits taxation that singles out judges for specially unfavorable 
treatment, it does not forbid Congress to enact a law imposing a nondiscriminatory tax (including an increase 
in rates or a change in conditions) upon judges and other citizens.   See O'Malley v. Woodrough, 307 U.S. 
277, 282, 59 S.Ct. 838, 83 L.Ed. 1289.   Insofar as Evans v. Gore, 253 U.S. 245, 255, 40 S.Ct. 550, 64 L.Ed. 

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.009.htm (2 of 17) [1/8/2007 8:07:35 AM]



Date of Download: Sep 14, 2001

887, holds to the contrary, that case is overruled.   See O'Malley, supra, at 283, 59 S.Ct. 838.   There is no 
good reason why a judge should not share the tax burdens borne by all citizens.   See Evans, supra, at 265, 
267, 40 S.Ct. 550 (Holmes, J., dissenting);  O'Malley, supra, at 281-283, 59 S.Ct. 838. Although Congress 
cannot directly reduce judicial salaries even as part of an equitable effort to reduce all Government salaries, a 
tax law, unlike a law mandating a salary reduction, affects compensation indirectly, not directly. See United 
States v. Will, 449 U.S. 200, 226, 101 S.Ct. 471, 66 L.Ed.2d 392.   And those prophylactic considerations that 
may justify an absolute rule forbidding direct salary reductions are absent here, where indirect taxation is at 
issue.   In practice, the likelihood that a nondiscriminatory tax represents a disguised legislative effort to 
influence the judicial will is virtually nonexistent.   Hence the potential threats to judicial independence that 
underlie the Compensation Clause, see Evans, supra, at 251-252, 40 S.Ct. 550, cannot justify a special 
judicial exemption from a commonly shared tax, not even as a preventive measure to counter those threats.   
Because the Medicare tax is nondiscriminatory, the Federal Circuit erred in finding its application to federal 
judges unconstitutional.   Pp. 1790-1793. 

(c) However, because the special retroactivity-related Social Security rules enacted in 1983 effectively 
singled out then-sitting federal judges for unfavorable treatment, the Compensation Clause forbids the 
application of the Social Security tax to those judges.   Four features of the law, taken together, lead to the 
conclusion that it discriminates in a manner the Clause forbids.   First, the statutory history, context, purpose, 
and language indicate that the category of "federal employees" is the appropriate class against which the 
asserted discrimination must be measured.   Second, the practical upshot of defining "covered" system in the 
way the law did was to permit nearly every then-current federal employee, but not federal judges, to avoid the 
newly imposed obligation to pay Social Security taxes.   Third, the new law imposed a substantial cost on 
federal judges with little or no expectation of substantial benefit for most of them.   Inclusion meant a 
deduction of about $2,000 per year, whereas 95% of the then-active judges had already qualified for Social 
Security (due to private sector employment) before becoming judges.   And participation would benefit only 
the minority of judges who had not worked the quarters necessary to be fully insured under Social Security.   
Fourth, the Government's sole justification for the statutory distinction between judges and other high-level 
federal employees--i.e., equalizing the financial burdens imposed by the noncontributory judicial retirement 
system and the contributory system to which the other employees belonged--is unsound because such 
equalization takes place not by offering all current federal employees (including judges) the same 
opportunities but by employing a statutory disadvantage which offsets an advantage related to those 
protections afforded judges by the Clause, and because the two systems are not equalized with any 
precision.   Thus, the 1983 law is very different from the nondiscriminatory tax upheld in O'Malley, supra, at 
282, 59 S.Ct. 838.   The Government's additional arguments--that Article III protects judges only against a 
reduction in stated salary, not against indirect measures that only reduce take-home pay;  that there is no 
evidence here that Congress singled out judges for special treatment in order to intimidate, influence, or 
punish them;  and that the law disfavored not only judges but also the President and other high-ranking 
federal employees--are unconvincing.   Pp. 1793-1796. 

2. The Compensation Clause violation was not cured by the 1984 pay increase for federal judges.   The 
context in which that increase took place reveals nothing to suggest that it was intended to make whole the 
losses sustained by the pre-1983 judges.   Rather, everything in the record suggests that the increase was 
meant to halt a slide in purchasing power resulting from continued and unadjusted-for inflation.   Although a 
circumstance-specific approach is more complex than the Government's proposed automatic approach, 
whereby a later salary increase would terminate a Compensation Clause violation regardless of the increase's 
purpose, there is no reason why such relief as damages or an exemption from Social Security would prove 
unworkable.  Will, supra, distinguished.   Pp. 1796-1797. 
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203 F.3d 795, affirmed in part, reversed in part, and remanded. 

BREYER, J., delivered the opinion of the Court, in which REHNQUIST, C. J., and KENNEDY, SOUTER, 
and GINSBURG, JJ., joined, and in which SCALIA, J., joined as to Parts I, II, and V. SCALIA, J., filed an 
opinion concurring in part and dissenting in part.   THOMAS, J., filed an opinion concurring in the judgment 
in part and dissenting in part.   STEVENS, J., and O'CONNOR, J., took no part in the consideration or 
decision of the case.  
  

Justice BREYER delivered the opinion of the Court. 

The Constitution's Compensation Clause guarantees federal judges a  "Compensation, which shall not be 
diminished during their Continuance in Office."  U.S. Const., Art. III, § 1. The Court of Appeals for the 
Federal Circuit held that this Clause prevents the Government from collecting certain Medicare and Social 
Security taxes from a small number of federal judges who held office nearly 20 years ago--before Congress 
extended the taxes to federal employees in the early 1980's. 

In our view, the Clause does not prevent Congress from imposing a "non- discriminatory tax laid generally" 
upon judges and other citizens, O'Malley v. Woodrough, 307 U.S. 277, 282, 59 S.Ct. 838, 83 L.Ed. 1289 
(1939), but it does prohibit taxation that singles out judges for specially unfavorable treatment.   
Consequently, unlike the Court of Appeals, we conclude that Congress may apply the Medicare tax--a 
nondiscriminatory tax--to then-sitting federal judges.   The special retroactivity-related Social Security rules 
that Congress enacted in 1984, however, effectively singled out then-sitting federal judges for unfavorable 
treatment.   Hence, like the Court of Appeals, we conclude that the Clause forbids the application of the 
Social Security tax to those judges. 

I 

A

The Medicare law before us is straightforward.   In 1965, Congress created a Federal Medicare "hospital 
insurance" program and tied its financing to Social Security.   See Social Security Amendments of 1965, 79 
Stat. 291.   The Medicare law required most American workers (whom Social Security covered) to pay an 
additional Medicare tax.   But it did not require Federal Government employees (whom Social Security did 
not cover) to pay that tax.   See 26 U.S.C. §§ 3121(b)(5), (6) (1982 ed.). 

In 1982, Congress, believing that "[f]ederal workers should bear a more equitable share of the costs of 
financing the benefits to which many of them eventually became entitled," S.Rep. No. 97-494, pt. 1, p. 378 
(1982), U.S.Code Cong. & Admin.News 1982 pp. 781, 1109, extended both Medicare eligibility and 
Medicare taxes to all currently employed federal employees as well as to all newly hired federal employees, 
Tax Equity and Fiscal Responsibility Act of 1982, § 278, 96 Stat. 559-563.   That new law meant that (as of 
January 1, 1983) all federal judges, like all other federal employees and most other citizens, would have to 
contribute between 1.30% and 1.45% of their federal salaries to Medicare's hospital insurance system.   See 
26 U.S.C. §§ 3101(b)(4)-(6). 

The Social Security law before us is more complex.   In 1935, Congress created the Social Security 
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program.   See Social Security Act, 49 Stat. 620. For nearly 50 years, that program covered employees in the 
private sector, but it did not cover Government employees.   See 26 U.S.C. §§ 3121(b)(5), (6) (1982 ed.) 
(excluding federal employees);  § 3121(b)(7) (excluding state employees).   In 1981, a National Commission 
on Social Security Reform, convened by the President and chaired by Alan Greenspan, noting the need for 
"action ... to strengthen the financial status" of Social Security, recommended that Congress extend the 
program to cover Federal, but not state or local, Government employees.   Report of the National 
Commission on Social Security Reform 2-1, 2-7 (Jan.1983).   In particular, the Commission recommended 
that Congress require all incoming federal employees (those hired after January 1, 1984) to enter the Social 
Security system and to pay Social Security taxes.  Id., at 2-7.   The Commission emphasized that "present 
Federal employees will not be affected by this recommendation." Id., at 2-8. 

In 1983, Congress enacted the Commission's recommendation into law (effective January 1, 1984) with an 
important exception.   See Social Security Amendments of 1983, § 101(b)(1), 97 Stat. 69 (amending 26 U.S.
C. §§ 3121(b)(5), (6)). As the Commission had recommended, Congress required all newly hired federal 
employees to participate in the Social Security program.   It also permitted, without requiring, almost all 
(about 96%) then-currently employed federal employees to participate. 

Contrary to the Commission's recommendation, however, the law added an exception.   That exception 
seemed to restrict the freedom of choice of the remaining 4% of all current employees.   This class consisted 
of the President, Vice President, high-level Executive Branch employees, Members of Congress, a few other 
Legislative Branch employees, and all federal judges.   See 42 U.S.C. §§ 410(a)(5)(C)-(G);  see also H.R.
Rep. No. 98-25, p. 39 (1983), U.S.Code Cong. & Admin.News 1983 pp. 143, 180;  H.R. Conf. Rep. No. 98-
542, p. 13 (1983), U.S.Code Cong. & Admin.News 1983 pp. 1619, 1628 (noting that for these current federal 
employees "the rules are being changed in the middle of the game").   The new law seemed to require this 
class of current federal employees to enter into the Social Security program, see 42 U.S.C. §§ 410(a)(5)(C)-
(G).   But, as to almost all of these employees, the new law imposed no additional financial obligation or 
burden. 

That is because the new law then created an exception to the exception, see Federal Employees' Retirement 
Contribution Temporary Adjustment Act of 1983, §§ 203(a)(2), 208, 97 Stat. 1107, 1111 (codified at note 
following 5 U.S.C. § 8331).   The exception to the exception said that any member of this small class of 
current high-level officials (4% of all then-current employees) who contributed to a "covered" retirement 
program nonetheless could choose to modify their participation in a manner that left their total payroll 
deduction--for retirement and Social Security--unchanged.   A "covered" employee paying 7% of salary to a 
"covered" program could continue to pay that 7% and no more, in effect avoiding any additional financial 
obligation as a result of joining Social Security. 

The exception to the exception defined a "covered" program to include the Civil Service Retirement and 
Disability System--a program long available to almost all federal employees--as well as any other retirement 
system to which an employee must contribute. §§ 203(a)(2)(A), (D).   The definition of "covered" program, 
however, did not encompass the pension system for federal judges--a system that is noncontributory in 
respect to a judge (but contributory in respect to a spouse). 

The upshot is that the 1983 law was specifically aimed at extending Social Security to federal employees.   It 
left about 96% of those who were currently employed free to choose not to participate in Social Security, 
thereby avoiding any increased financial obligation.   It required the remaining 4% to participate in Social 
Security while freeing them of any added financial obligation (or additional payroll deduction) so long as 
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they previously had participated in other contributory retirement programs.   But it left those who could not 
participate in a contributory program without a choice. Their financial obligations (and payroll deductions) 
had to increase.   And this last mentioned group consisted almost exclusively of federal judges. 

B

This litigation began in 1989, when eight federal judges, all appointed before 1983, sued the Government for 
"compensation" in the United States Claims Court.   They argued that the 1983 law, in requiring them to pay 
Social Security taxes, violated the Compensation Clause.   Initially, the Claims Court ruled against the judges 
on jurisdictional grounds.  21 Cl.Ct. 786 (1990). The Court of Appeals reversed.  953 F.2d 626 (C.A.
Fed.1992).   On remand, eight more judges joined the lawsuit.   They contested the extension to judges of the 
Medicare tax as well. 

The Court of Federal Claims held against the judges on the merits.  31 Fed.Cl. 436 (1994).   The Federal 
Circuit reversed, ordering summary judgment for the judges as to liability.  64 F.3d 647 (1995).   The 
Government petitioned this Court for writ of certiorari.   Some Members of this Court were disqualified from 
hearing the matter, and we failed to find a quorum of six Justices.   See 28 U.S.C. § 1. Consequently, the 
Court of Appeals' judgment was affirmed "with the same effect as upon affirmance by an equally divided 
court."  519 U.S. 801, 117 S.Ct. 39, 136 L.Ed.2d 3 (1996);  see 28 U.S.C. § 2109. 

On remand from the Court of Appeals, the Court of Federal Claims found (a) that the 6-year statute of 
limitations, see 28 U.S.C. §§ 2401(a), 2501, barred some claims, including all Medicare claims;  and (b) that, 
in any event, a subsequently enacted judicial salary increase promptly cured any violation, making damages 
minimal.  38 Fed.Cl. 166 (1997).   The Court of Appeals (eventually en banc) reversed both determinations.  
203 F.3d 795 (C.A.Fed.2000). 

The Government again petitioned for certiorari.   It asked this Court to consider two questions: 

(1) Whether Congress violated the Compensation Clause when it extended the Medicare and Social Security 
taxes to the salaries of sitting federal judges; and  

(2) If so, whether any such violation ended when Congress subsequently increased the salaries of all federal 
judges by an amount greater than the new taxes. 

Given the specific statutory provisions at issue and the passage of time, seven Members of this Court had 
(and now have) no financial stake in the outcome of this case.   Consequently a quorum was, and is, available 
to consider the questions presented.   And we granted the Government's petition for writ of certiorari. 

II

At the outset, the judges claim that the "law of the case" doctrine prevents us from now considering the first 
question presented, namely, the scope of the Compensation Clause.   They note that the Government 
presented that same question in its petition from the Court of Appeals' earlier ruling on liability.   They point 
out that our earlier denial of that petition for lack of a quorum had the "same effect as" an "affirmance by an 
equally divided court," 28 U.S.C. § 2109.   And they add that this Court has said that an affirmance by an 
equally divided Court is "conclusive and binding upon the parties as respects that controversy."  United States 
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v. Pink, 315 U.S. 203, 216, 62 S.Ct. 552, 86 L.Ed. 796 (1942). 

Pink, however, concerned a case, United States v. Moscow Fire Ins. Co., 309 U.S. 624, 60 S.Ct. 725, 84 L.Ed. 
986 (1940), in which this Court had heard oral argument and apparently considered the merits prior to 
concluding that affirmance by an equally divided Court was appropriate. The law of the case doctrine 
presumes a hearing on the merits.   See, e.g., Quern v. Jordan, 440 U.S. 332, 347, n. 18, 99 S.Ct. 1139, 59 L.
Ed.2d 358 (1979).   This case does not involve a previous consideration of the merits.   Indeed, when this case 
previously was before us, due to absence of a quorum, we could not consider either the merits or whether to 
consider those merits through grant of a writ of certiorari.   This fact, along with the obvious difficulty of 
finding other equivalent substitute forums, convinces us that Pink 's statement does not control the outcome 
here, that the "law of the case" doctrine does not prevent our considering both issues presented, and that we 
should now proceed to decide them. 

III

The Court of Appeals upheld the judges' claim of tax immunity upon the authority of Evans v. Gore, 253 U.S. 
245, 40 S.Ct. 550, 64 L.Ed. 887 (1920).   That case arose in 1919 when Judge Walter Evans challenged 
Congress' authority to include sitting federal judges within the scope of a federal income tax law that the 
Sixteenth Amendment had authorized a few years earlier.   See Revenue Act of 1918, § 213, 40 Stat. 1065 
(defining "gross income" to include judicial salaries).   In Evans itself, the Court held that the Compensation 
Clause barred application of the tax to Evans, who had been appointed a judge before Congress enacted the 
tax.  253 U.S., at 264, 40 S.Ct. 550.   A few years later the Court extended Evans, making clear that its 
rationale covered not only judges appointed before Congress enacted a tax but also judges whose 
appointments took place after the tax had become law.   See Miles v. Graham, 268 U.S. 501, 509, 45 S.Ct. 
601, 69 L.Ed. 1067 (1925). 

Fourteen years after deciding Miles, this Court overruled Miles.   O'Malley v. Woodrough, 307 U.S. 277, 59 S.
Ct. 838, 83 L.Ed. 1289 (1939). But, as the Court of Appeals noted, this Court did not expressly overrule 
Evans itself.  64 F.3d, at 650.   The Court of Appeals added that, if "changes in judicial doctrine" had 
significantly undermined Evans ' holding, this "Court itself would have overruled the case."  Ibid. Noting that 
this case is like Evans (involving judges appointed before enactment of the tax), not like O'Malley (involving 
judges appointed after enactment of the tax), the Court of Appeals held that Evans controlled the outcome.  
64 F.3d, at 650.   Hence application of both Medicare and Social Security taxes to these pre-enactment judges 
violated the Compensation Clause. 

The Court of Appeals was correct in applying Evans to the instant case, given that "it is this Court's 
prerogative alone to overrule one of its precedents."  State Oil Co. v. Khan, 522 U.S. 3, 20, 118 S.Ct. 275, 
139 L.Ed.2d 199 (1997);  see also Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 
484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1989). Nonetheless, the court below, in effect, has invited us to 
reconsider Evans.   We now overrule Evans insofar as it holds that the Compensation Clause forbids 
Congress to apply a generally applicable, nondiscriminatory tax to the salaries of federal judges, whether or 
not they were appointed before enactment of the tax. 

The Court's opinion in Evans began by explaining why the Compensation Clause is constitutionally 
important, and we begin by reaffirming that explanation.   As Evans points out, 253 U.S., at 251-252, 40 S.Ct. 
550, the Compensation Clause, along with the Clause securing federal judges appointments "during good 
Behavior," U.S. Const., Art. III, § 1--the practical equivalent of life tenure--helps to guarantee what 
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Alexander Hamilton called the "complete independence of the courts of justice."   The Federalist No. 78, p. 
466 (C. Rossiter ed.1961).   Hamilton thought these guarantees necessary because the Judiciary is "beyond 
comparison the weakest of the three" branches of government.  Id., at 465-466.   It has "no influence over 
either the sword or the purse."  Id., at 465.   It has "no direction either of the strength or of the wealth of the 
society." Ibid. It has "neither FORCE nor WILL but merely judgment." Ibid. 

Hamilton's view, and that of many other Founders, was informed by firsthand experience of the harmful 
consequences brought about when a King of England "made Judges dependent on his Will alone, for the 
tenure of their offices, and the amount and payment of their salaries."   The Declaration of Independence, ¶ 
11.   And Hamilton knew that "a power over a man's subsistence amounts to a power over his will."   The 
Federalist No. 79, at 472.   For this reason, he observed, "[n]ext to permanency in office, nothing can 
contribute more to the independence of the judges than a fixed provision for their support."  Ibid.;  see also 
id., No. 48, at 310 (J. Madison) ("[A]s the legislative department alone has access to the pockets of the 
people, and has ... full discretion ... over the pecuniary rewards of those who fill the other departments, a 
dependence is thus created in the latter, which gives still greater facility to encroachments of the former"). 

Evans properly added that these guarantees of compensation and life tenure exist, "not to benefit the judges," 
but "as a limitation imposed in the public interest."  253 U.S., at 253, 40 S.Ct. 550.   They "promote the 
public weal," id., at 248, 40 S.Ct. 550, in part by helping to induce "learned" men and women "to quit the 
lucrative pursuits" of the private sector, 1 J. Kent, Commentaries on American Law, but more importantly by 
helping to secure an independence of mind and spirit necessary if judges are "to maintain that nice adjustment 
between individual rights and governmental powers which constitutes political liberty," W. Wilson, 
Constitutional Government in the United States 143 (1911). 

Chief Justice John Marshall pointed out why this protection is important.   A judge may have to decide 
"between the Government and the man whom that Government is prosecuting:  between the most powerful 
individual in the community, and the poorest and most unpopular."   Proceedings and Debates of the Virginia 
State Convention, of 1829-1830, p. 616 (1830).   A judge's decision may affect an individual's "property, his 
reputation, his life, his all."  Ibid. In the "exercise of these duties," the judge must "observe the utmost 
fairness." Ibid. The judge must be "perfectly and completely independent, with nothing to influence or contro
[l] him but God and his conscience." Ibid. The "greatest scourge ... ever inflicted," Marshall thought, "was an 
ignorant, a corrupt, or a dependent Judiciary."  Id., at 619. 

Those who founded the Republic recognized the importance of these constitutional principles.   See, e.g., 
Wilson, Lectures on Law (1791), in 1 Works of James Wilson 363 (J. Andrews ed. 1896);  (stating that 
judges should be "completely independent" in "their salaries, and in their offices"); McKean, Debate in 
Pennsylvania Ratifying Convention, Dec. 11, 1787, in 2 Debates on the Federal Constitution 539 (J. Elliot ed. 
1836) (the security of undiminished compensation disposes judges to be "more easy and independent");  see 
also 1 Kent, supra, at ("permanent support" and the "tenure of their office" "is well calculated ... to give 
[judges] the requisite independence").   They are no less important today than in earlier times.   And the fact 
that we overrule Evans does not, in our view, diminish their importance. 

We also agree with Evans insofar as it holds that the Compensation Clause offers protections that extend 
beyond a legislative effort directly to diminish a judge's pay, say by ordering a lower salary.  253 U.S., at 254, 
40 S.Ct. 550.   Otherwise a legislature could circumvent even the most basic Compensation Clause protection 
by enacting a discriminatory tax law, for example, that precisely but indirectly achieved the forbidden effect. 
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Nonetheless, we disagree with Evans' application of Compensation Clause principles to the matter before it--a 
nondiscriminatory tax that treated judges the same way it treated other citizens.  Evans' basic holding was that 
the Compensation Clause forbids such a tax because the Clause forbids "all diminution," including "taxation," 
"whether for one purpose or another." Id., at 255, 40 S.Ct. 550.   The Federal Circuit relied upon this holding. 
64 F.3d, at 650.   But, in our view, it is no longer sound law. 

For one thing, the dissenters in Evans cast the majority's reasoning into doubt.   Justice Holmes, joined by 
Justice Brandeis, wrote that the Compensation Clause offers "no reason for exonerating" a judge "from the 
ordinary duties of a citizen, which he shares with all others.   To require a man to pay the taxes that all other 
men have to pay cannot possibly be made an instrument to attack his independence as a judge."  Evans, 253 U.
S., at 265, 40 S.Ct. 550.   Holmes analogized the "diminution" that a tax might bring about to the burden that 
a state law might impose upon interstate commerce.   If "there was no discrimination against such commerce 
the tax constituted one of the ordinary burdens of government from which parties were not exempted." Id., at 
267, 40 S.Ct. 550. 

For another thing, this Court's subsequent law repudiated Evans' reasoning.   In 1939, 14 years after Miles 
extended Evans' tax immunity to judges appointed after enactment of the tax, this Court retreated from that 
extension.   See O'Malley, 307 U.S., at 283, 59 S.Ct. 838 (overruling Miles ).   And in so doing the Court, in 
an opinion announced by Justice Frankfurter, adopted the reasoning of the Evans dissent.   The Court said 
that the question was whether judges are immune "from the incidences of taxation to which everyone else 
within the defined classes ... is subjected." Id., at 282, 59 S.Ct. 838.   Holding that judges are not "immun[e] 
from sharing with their fellow citizens the material burden of the government," ibid., the Court pointed out 
that the legal profession had criticized Evans' contrary conclusion, and that courts outside the United States 
had resolved similar matters differently, id., at 281, 59 S.Ct. 838.   And the Court concluded that "a non-
discriminatory tax laid generally on net income is not, when applied to the income of a federal judge, a 
diminution of his salary within the prohibition of Article III." Id., at 282, 59 S.Ct. 838.   The Court conceded 
that Miles had reached the opposite conclusion, but it said that Miles "cannot survive."  307 U.S., at 283, 59 S.
Ct. 838.   Still later, this Court noted that "[b]ecause Miles relied on Evans v. Gore, O'Malley must also be 
read to undermine the reasoning of Evans." United States v. Will, 449 U.S. 200, 227, n. 31, 101 S.Ct. 471, 66 
L.Ed.2d 392 (1980). 

Finally, and most importantly, we believe that the reasoning of Justices Holmes and Brandeis, and of this 
Court in O'Malley, is correct. There is no good reason why a judge should not share the tax burdens borne by 
all citizens.   We concede that this Court has held that the Legislature cannot directly reduce judicial salaries 
even as part of an equitable effort to reduce all Government salaries.   See 449 U.S., at 226, 101 S.Ct. 471.   
But a tax law, unlike a law mandating a salary reduction, affects compensation indirectly, not directly.   See 
ibid. (distinguishing between measures that directly and those that indirectly diminish judicial 
compensation).   And those prophylactic considerations that may justify an absolute rule forbidding direct 
salary reductions are absent here, where indirect taxation is at issue.   In practice, the likelihood that a 
nondiscriminatory tax represents a disguised legislative effort to influence the judicial will is virtually 
nonexistent. Hence the potential threats to judicial independence that underlie the Constitution's 
compensation guarantee cannot justify a special judicial exemption from a commonly shared tax, not even as 
a preventive measure to counter those threats. 

For these reasons, we hold that the Compensation Clause does not forbid Congress to enact a law imposing a 
nondiscriminatory tax (including an increase in rates or a change in conditions) upon judges, whether those 
judges were appointed before or after the tax law in question was enacted or took effect.   Insofar as Evans 
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holds to the contrary, that case, in O'Malley's words, "cannot survive."  307 U.S., at 283, 59 S.Ct. 838. 

The Government points out that the Medicare tax is just such a nondiscriminatory tax.   Neither the courts 
below, nor the federal judges here, argue to the contrary.   Hence, insofar as the Court of Appeals found that 
application of the Medicare tax law to federal judges is unconstitutional, we reverse its decision. 

IV

The Social Security tax is a different matter.   Respondents argue that the 1983 law imposing that tax upon 
then-sitting judges violates the Compensation Clause, for it discriminates against judges in a manner 
forbidden by the Clause, even as interpreted in O'Malley, not Evans.   Cf. O'Malley, supra, at 282, 59 S.Ct. 
838 (stating question as whether judges are immune "from the incidences of taxation to which everyone else 
within the defined classes ... is subjected" (emphasis added)).   After examining the statute's details, we agree 
with the judges that it does discriminate in a manner that the Clause forbids.   Four features of the law, taken 
together, lead us to this conclusion. 

First, federal employees had remained outside the Social Security system for nearly 50 years prior to the 
passage of the 1983 law.   Congress enacted the law pursuant to the Social Security Commission's 
recommendation to bring those employees within the law.   See supra, at 1788.   And the law itself deals 
primarily with that subject.   Thus, history, context, statutory purpose, and statutory language, taken together, 
indicate that the category of "federal employees" is the appropriate class against which we must measure the 
asserted discrimination. 

Second, the law, as applied in practice, in effect imposed a new financial obligation upon sitting judges, but it 
did not impose a new financial burden upon any other group of (then) current federal employees.   We have 
previously explained why that is so.   See supra, at 1788-1789.   The law required all newly hired federal 
employees to join Social Security and pay related taxes. It gave 96% of all current employees (employed as 
of January 1, 1984 or earlier) total freedom to enter, or not to enter, the system as they chose. It gave the 
remaining 4% of all current employees the freedom to maintain their pre-1984 payroll deductions, provided 
that they were currently enrolled in a "covered" system.   And it defined "covered" system in a way that 
included virtually all of that 4%, except for federal judges.   See supra, at 1788. The practical upshot is that 
the law permitted nearly every current federal employee, but not federal judges, to avoid the newly imposed 
financial obligation. 

Third, the law, by including sitting judges in the system, adversely affected most of them.   Inclusion meant a 
requirement to pay a tax of about $2,000 per year, deducted from a monthly salary check.   App. 49.   At the 
same time, 95% of the then-active judges had already qualified for Social Security (due to private sector 
employment) before becoming judges.   See id., at 115.   And participation in Social Security as judges would 
benefit only a minority.   See id., at 116-119 (reviewing examples of individual judges and demonstrating that 
participation in Social Security primarily would benefit the minority of judges who had not worked the 40 
quarters necessary to be fully insured).   The new law imposed a substantial cost on federal judges with little 
or no expectation of substantial benefit for most of them. 

Fourth, when measured against Compensation Clause objectives, the Government's justification for the 
statutory distinction (between judges, who do, and other federal employees, who do not, incur additional 
financial obligations) is unsound.   The sole justification, according to the Government, is one of "equaliz
[ing]" the retirement-related obligations that pre-1983 law imposed upon judges with the retirement-related 
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obligations that pre-1983 law imposed upon other current high-level federal employees.   Brief for United 
States 40.   Thus the Government says that the new financial burden imposed upon judges was meant to make 
up for the fact that the judicial retirement system is basically a noncontributory system, while the system to 
which other federal employees belonged was a contributory system.  Id., at 39-40;  Reply Brief for United 
States 16. 

This rationale, however, is the Government's and not necessarily that of Congress, which was silent on the 
matter.   Cf. Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.
S. 29, 50, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983) (expressing concern at crediting post hoc explanation of 
agency action). 

More importantly, the judicial retirement system is noncontributory because it reflects the fact that the 
Constitution itself guarantees federal judges life tenure--thereby constitutionally permitting federal judges to 
draw a salary for life simply by continuing to serve.   Cf. Booth v. United States, 291 U.S. 339, 352, 54 S.Ct. 
379, 78 L.Ed. 836 (1934) (holding that Compensation Clause protects salary of judge who has retired).   That 
fact means that a contributory system, in all likelihood, would not work.   And, of course, as of 1982, the 
noncontributory pension salary benefits were themselves part of the judge's compensation.   The 1983 statute 
consequently singles out judges for adverse treatment solely because of a feature required by the Constitution 
to preserve judicial independence.   At the same time, the "equaliz[ation]" in question takes place not by 
offering all current federal employees (including judges) the same opportunities but by employing a statutory 
disadvantage which offsets a constitutionally guaranteed advantage. Hence, to accept the "justification" 
offered here is to permit, through similar reasoning, taxes which have the effect of weakening or eliminating 
those constitutional guarantees necessary to secure judicial independence, at least insofar as similar 
guarantees are not enjoyed by others.   This point would be obvious were Congress, say, to deny some of the 
benefits of a tax reduction to those with constitutionally guaranteed life tenure to make up for the fact that 
other employees lack such tenure.   Although the relationships here--among advantages and disadvantages--
are less distant and more complex, the principle is similar. 

Nor does the statute "equaliz[e]" with any precision.   On the one hand, the then-current retirement system 
open to all federal employees except judges required a typical employee to contribute 7% to 8% of his or her 
annual salary.   See generally 5 U.S.C. § 8334(a)(1).   In return it provided a Member of Congress, for 
instance, with a pension that vested after five years and increased in value (by 2.5% of the Member's average 
salary) with each year of service to a maximum of 80% of salary, and covered both employee and survivors.   
See 5 U.S.C. §§ 8339, 8341.   On the other hand, the judges' retirement system (based on life tenure) required 
no contribution for a judge who retired at age 65 (and who met certain service requirements) to receive full 
salary.   But the right to receive that salary did not vest until retirement.   The system provided nothing for a 
judge who left office before age 65.   Nor did the law provide any coverage for a judge's survivors. Indeed, in 
1984, a judge had to contribute 4.5% of annual salary to obtain a survivor's annuity, which increased in value 
by 1.25% of the judge's salary per year to a maximum of 40% of salary.  28 U.S.C. §§ 376(b), (l ) (1982 ed.). 

These two systems were not equal either before or after Congress enacted the 1983 law.   Before 1983, a 
typical married federal employee other than a judge had to contribute 7 to 8% of annual salary to receive 
benefits that were better in some respects (vesting period, spousal benefit) and worse in some respects (80% 
salary maximum) than his married judicial counterpart would receive in return for a 4.5% contribution.   The 
1983 law imposed an added 5.7% burden upon the judge, in return for which the typical judge received little, 
or no, financial benefit.   Viewed purely in financial equalization terms, and as applied to typical judges, the 
new requirement seems to over-equalize, putting the typical married judge at a financial disadvantage--
though perhaps it would produce greater equality when applied to other, less typical examples. 
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Taken together, these four characteristics reveal a law that is special--in its manner of singling out judges for 
disadvantageous treatment, in its justification as necessary to offset advantages related to constitutionally 
protected features of the judicial office, and in the degree of permissible legislative discretion that would have 
to underlie any determination that the legislation has "equalized" rather than gone too far.   For these reasons 
the law before us is very different from the "non-discriminatory" tax that O'Malley upheld.  307 U.S., at 282, 
59 S.Ct. 838.   Were the Compensation Clause to permit Congress to enact a discriminatory law with these 
features, it would authorize the Legislature to diminish, or to equalize away, those very characteristics of the 
Judicial Branch that Article III guarantees-- characteristics which, as we have said, see supra, at 1791, the 
public needs to secure that judicial independence upon which its rights depend.   We consequently conclude 
that the 1983 Social Security tax law discriminates against the Judicial Branch, in violation of the 
Compensation Clause. 

The Government makes additional arguments in support of reversal.   But we find them unconvincing.   It 
suggests that Article III protects judges only against a reduction in stated salary, not against indirect measures 
that only reduce take-home pay.   Brief for United States 28.   In O'Malley, however, this Court, when 
upholding a "non-discriminatory" tax, strongly implied that the Compensation Clause would bar a 
discriminatory tax.  307 U.S., at 282, 59 S.Ct. 838.   The commentators whose work O'Malley cited said so 
explicitly.   See Fellman, The Diminution of Judicial Salaries, 24 Iowa L.Rev. 89, 99 (1938);  see also Hall, 
Case Comment, 20 Ill. L.Rev. 376, 377 (1925);  Corwin, Constitutional Law in 1919-1920, 14 Am. Pol. Sci. 
Rev. 635, 642 (1920).   And in Will, the Court yet more strongly indicated that the Compensation Clause bars 
indirect efforts to reduce judges' salaries through taxes when those taxes discriminate.  449 U.S., at 226, 101 
S.Ct. 471.   Indeed, the Government itself "assume[s] that discriminatory taxation of judges would contravene 
fundamental principles underlying Article III, if not the [Compensation] Clause itself."   Brief for United 
States 37, n. 27. 

The Government also argues that there is no evidence here that Congress singled out judges for special 
treatment in order to intimidate, influence, or punish them.   But this Court has never insisted upon such 
evidence.   To require it is to invite legislative efforts that embody, but lack evidence of, some such intent, 
engendering suspicion among the branches and consequently undermining that mutual respect that the 
Constitution demands.   Cf. Wilson, Lectures on Law, in 1 Works of James Wilson, at 364 (stating that judges 
"should be removed from the most distant apprehension of being affected, in their judicial character and 
capacity, by anything, except their own behavior and its consequences").   Nothing in the record discloses 
anything other than benign congressional motives.   If the Compensation Clause is to offer meaningful 
protection, however, we cannot limit that protection to instances in which the Legislature manifests, say, 
direct hostility to the Judiciary. 

Finally, the Government correctly points out that the law disfavored not only judges but also the President of 
the United States and certain Legislative Branch employees.   As far as we can determine, however, all 
Legislative Branch employees were free to join a covered system, and the record provides us with no example 
of any current Legislative Branch employee who had failed to do so. See Tr. of Oral Arg. 16-17, 37-38.   The 
President's pension is noncontributory.   See note following 3 U.S.C. § 102.   And the President himself, like 
the judges, is protected against diminution in his "[c]ompensation."   See U.S. Const., Art. II, § 1. These facts 
may help establish congressional good faith.   But, as we have said, we do not doubt that good faith.   And we 
do not see why, otherwise, the separate and special example of that single individual, the President, should 
make a critical difference here. 
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We conclude that, insofar as the 1983 statute required then-sitting judges to join the Social Security System 
and pay Social Security taxes, that statute violates the Compensation Clause. 

V

The second question presented is whether the 

"constitutional violation ended when Congress increased the statutory salaries of federal judges 
by an amount greater than the amount [of the Social Security] taxes deducted from respondents' 
judicial salaries."   Pet. for Cert. (I).

The Government argues for an affirmative answer.   It points to a statutory salary increase that all judges 
received in 1984.   It says that this increase, subsequent to the imposition of Social Security taxes on judges' 
salaries, cured any earlier unconstitutional diminution of salaries in a lesser amount. Otherwise, if "Congress 
improperly reduced judges salaries from $140,000" per year "to $130,000" per year, the judges would be able 
to collect the amount of the improper reduction, here $10,000, forever--even if Congress cured the improper 
reduction by raising salaries $20,000, to $150,000, a year later. Reply Brief for United States 18.   To avoid 
this consequence, the Government argues, we should simply look to the fact of a later salary increase 
"whether or not one of Congress's purposes in increasing the salaries" was "to terminate the constitutional 
violation."  Ibid. 

But how could we always decide whether a later salary increase terminates a constitutional violation without 
examining the purpose of that increase? Imagine a violation that affected only a few.   To accept the 
Government's position would leave those few at a permanent salary disadvantage.   If, for example, Congress 
reduced the salaries of one group of judges by 20%, a later increase of 30% applicable to all judges would 
leave the first group permanently 20% behind.   And a pay cut that left those judges at a permanent 
disadvantage would perpetuate the very harm that the Compensation Clause seeks to prevent. 

The Court of Appeals consequently examined the context in which the later pay increases took place in order 
to determine their relation to the earlier Compensation Clause violation.   It found "nothing to suggest" that 
the later salary increase at issue here sought "to make whole the losses sustained by the pre-1983 judges."  
185 F.3d, at 1362-1363.   The Government presents no evidence to the contrary. 

The relevant economic circumstances surrounding the 1984, and subsequent, salary increases include 
inflation sufficiently serious to erode the real value of judicial salaries and salary increases insufficient to 
maintain real salaries or real compensation parity with many other private-sector employees. See Report of 
1989 Commission on Executive, Legislative, and Judicial Salaries, Hearings before the Senate Committee on 
Governmental Affairs, 101st Cong., 1st Sess., 12-13 (1989) (testimony of Lloyd Cutler regarding effect of 
inflation on judges' salaries since 1969).   For instance, while consumer prices rose 363% between 1969 and 
1999, salaries in the private sector rose 421%, and salaries for district judges rose 253%.   See American Bar 
Association, Federal Judicial Pay Erosion 11 (Feb. 2001).   These figures strongly suggest that the judicial 
salary increases simply reflected a congressional effort to restore both to judges and to Members of Congress 
themselves some, but not all, of the real compensation that inflation had eroded.   Those salary increases 
amounted to a congressional effort to adjust judicial salaries to reflect "fluctuations in the value of money," 
The Federalist No. 79, at 473 (A. Hamilton)--the kind of adjustment that the Founders believed "may be 
requisite," McKean, Debate in Pennsylvania Ratifying Convention, Dec. 11, 1787, in 2 Debates on the 
Federal Constitution, at 539; see also Rosenn, The Constitutional Guaranty Against Diminution of Judicial 
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Compensation, 24 UCLA L.Rev. 308, 314-315 (1976). 

We have found nothing to the contrary.   And we therefore agree with the Court of Appeals' similar 
conclusion.  185 F.3d, at 1363 ("[E]verything in the record" suggests that the increase was meant to halt "the 
slide in purchasing power resulting from continued and unadjusted-for inflation"). 

The Government says that a circumstance-specific approach may prove difficult to administer.   Brief for 
United States 43.   And we concede that examining the circumstances in order to determine whether there is 
or is not a relation between an earlier violation and a later increase is more complex than the Government's 
proposed automatic approach.   But we see no reason why such relief as damages or an exemption from 
Social Security would prove unworkable. 

Finally, the Government looks to our decision in Will for support.   In that case, federal judges challenged the 
constitutionality of certain legislative "freezes" that Congress had imposed upon earlier enacted Government-
wide cost-of-living salary adjustments.   The Court found a Compensation Clause violation in respect to the 
freeze for what was designated Year One (where Congress had rescinded an earlier-voted 4.8% salary 
increase).  Will, 449 U.S., at 225-226, 101 S.Ct. 471.   The Government points out that the Will Court "noted 
that Congress, later in that fiscal year, enacted a statutory increase in judges' salaries that exceeded the 
salaries that judges would have received" without the rescission.   Brief for United States 41.   And the 
Government adds that "it was unquestioned in Will " that the judges could not receive damages for the time 
subsequent to this later enactment.  Id., at 41-42. 

The Will Year One example, however, shows only that, in the circumstances, and unlike the case before us, 
the later salary increase was related to the earlier salary diminishment.   Regardless, the very fact that the 
matter was "unquestioned" in Will shows that it was not argued.   See 449 U.S., at 206, n. 3, 101 S.Ct. 471 
(noting that the judges' complaint sought relief for Year One's diminution only up to the moment of the 
subsequent salary increase).   Hence the Court did not decide the matter now before us. 

We conclude that later statutory salary increases did not cure the preceding unconstitutional harm. 

VI

Insofar as the Court of Appeals found the application of Medicare taxes to the salaries of judges taking office 
before 1983 unconstitutional, its judgment is reversed.   Insofar as that court found the application of Social 
Security taxes to the salaries of judges taking office before 1984 unconstitutional, its judgment is affirmed.   
We also affirm the Court of Appeals' determination that the 1984 salary increase received by federal judges 
did not cure the Compensation Clause violation.   The case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 

Justice STEVENS and Justice O'CONNOR took no part in the consideration or decision of this case. 

Justice SCALIA, concurring in part and dissenting in part. 

I agree with the Court that extending the Social Security tax to sitting  Article III judges in 1984 violated 
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Article III's Compensation Clause. I part paths with the Court on the issue of extending the Medicare tax to 
federal judges in 1983, which I think was also unconstitutional. [FN1] 

I

As an initial matter, I think the Court is right in concluding that Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550, 
64 L.Ed. 887 (1920)--holding that new taxes of general applicability cannot be applied to sitting Article III 
judges--is no longer good law, and should be overruled.   We went out of our way in O'Malley v. Woodrough, 
307 U.S. 277, 280-281, 59 S.Ct. 838, 83 L.Ed. 1289 (1939), to catalog criticism of Evans, and subsequently 
recognized, in United States v. Will, 449 U.S. 200, 227, and n. 31, 101 S.Ct. 471, 66 L.Ed.2d 392 (1980), that 
O'Malley had "undermine[d] the reasoning of Evans."   The Court's decision today simply recognizes what 
should be obvious:  that Evans has not only been undermined, but has in fact collapsed. 

II

My disagreement with the Court arises from its focus upon the issue of discrimination, which turns out to be 
dispositive with respect to the Medicare tax.   The Court holds "that the Compensation Clause does not forbid 
Congress to enact a law imposing a nondiscriminatory tax ... upon judges, whether those judges were 
appointed before or after the tax law in question was enacted or took effect."  Ante, at 1793.   Since "the 
Medicare tax is just such a nondiscriminatory tax," the Court concludes that "application of [that] tax law to 
federal judges is [c]onstitutional."  Ibid. 

But we are dealing here with a "Compensation Clause," not a "Discrimination Clause."   See U.S. Const., Art 
III, § 1 ("The Judges ... shall, at stated Times, receive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office").   As we have said, "the Constitution makes no exceptions 
for 'nondiscriminatory' reductions" in judicial compensation, Will, supra, at 226, 101 S.Ct. 471.   A reduction 
in compensation is a reduction in compensation, even if all federal employees are subjected to the same cut.   
The discrimination criterion that the Court uses would make sense if the only purpose of the Compensation 
Clause were to prevent invidious (and possibly coercive) action against judges.   But as the Court 
acknowledges, the Clause " 'promote[s] the public weal' ... by helping to induce 'learned' men and women to 
'quit the lucrative pursuits' of the private sector," ante, at 1791 (quoting Evans, supra, at 248, 40 S.Ct. 550;  1 
J. Kent, Commentaries on American Law  at 294).   That inducement would not exist if Congress could cut 
judicial salaries so long as it did not do so discriminatorily. 

What the question comes down to, then, is (1) whether exemption from a certain tax can constitute part of a 
judge's "compensation," and (2) if so, whether exemption from the Medicare tax was part of the judges' 
compensation here.   The answer to the more general question seems to me obviously yes. Surely the term 
"compensation" refers to the entire "package" of benefits--not just cash, but retirement benefits, medical care, 
and exemption from taxation if that is part of the employment package.   It is simply unreasonable to think 
that "$150,000 a year tax-free" (if that was the bargain struck) is not higher compensation that "$150,000 a 
year subject to taxes."   Ask the employees of the World Bank. 

The more difficult question--though far from an insoluble one--is when an exemption from tax constitutes 
compensation.   In most cases, the presence or absence of taxation upon wages, like the presence or absence 
of many other factors within the control of government--inflation, for example, or the rates charged by 
government-owned utilities, or import duties that increase consumer prices--affects the value of 
compensation, but is not an element of compensation itself.   The Framers had this distinction well in mind. 
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Hamilton, for example, wrote that as a result of "the fluctuations in the value of money," "[i]t was ... 
necessary to leave it to the discretion of the legislature to vary its provisions" for judicial compensation.   The 
Federalist No. 79, p. 473 (C. Rossiter, ed.1961);  see also Will, supra, at 227, 101 S.Ct. 471 (the Constitution 
"placed faith in the integrity and sound judgment of the elected representatives to enact increases" in judicial 
salaries to account for inflation).   Since Hamilton thought that the Compensation Clause "put it out of the 
power of [Congress] to change the condition of the individual [judge] for the worse," The Federalist No. 79, 
at 473, he obviously believed that inflation does not diminish compensation as that term is used in the 
Constitution. 

This distinction between Government action affecting compensation and Government action affecting the 
value of compensation was the basis for our statement in O'Malley, 307 U.S., at 282, 59 S.Ct. 838, that "[t]o 
subject [judges] to a general tax is merely to recognize that judges are also citizens, and that their particular 
function in government does not generate an immunity from sharing with their fellow citizens the material 
burden of the government ...." I agree with the Court, therefore, that Evans was wrongly decided--not, 
however, because in Evans there was no discrimination, but because in Evans the universal application of the 
tax demonstrated that the Government was not reducing the compensation of its judges but was acting as 
sovereign rather than employer, imposing a general tax. 

But just as it is clear that a federal employee's sharing of a tax-free status that all citizens enjoy is not 
compensation (and elimination of that tax-free status not a reduction in compensation), so also it is clear that 
a tax-free status conditioned on federal employment is compensation, and its elimination a reduction.   The 
Court apparently acknowledges that if a tax is imposed on the basis of federal employment (an income tax, 
for example, payable only by federal judges) it would constitute a reduction in compensation.   It is 
impossible to understand why a tax that is suspended on the basis of federal employment (an exemption from 
federal income tax for federal judges) does not constitute the conferral of compensation--in which case its 
elimination is a reduction, whether or not federal judges end up being taxed just like other citizens.   Only 
converting the Compensation Clause into a Discrimination Clause can explain a contrary conclusion. 

And this, of course, is what has been achieved by the targeted extension of the Medicare tax to federal 
employees who were previously exempt.   It may well be that, in some abstract sense, they are not being 
"discriminated against," since they end up being taxed like other citizens;  but this does not alter the fact that, 
since exemption from the tax was part of their employment package-- since they had an employment 
expectation of a preferential exemption from taxation--their compensation was being reduced.   One of the 
benefits of being a federal judge (or any federal employee) had, prior to 1982, been an exemption from the 
Medicare tax.   This benefit Congress took away, much as a private employer might terminate a contractual 
commitment to pay Medicare taxes on behalf of its employees.   The latter would clearly be a cut in 
compensation, and so is the former. [FN2]  Had Congress simply imposed the Medicare tax on its own 
employees (including judges) at the time it introduced that tax for other working people, no benefit of federal 
employment would have been reduced, because, with respect to the newly introduced tax, none had ever 
existed.   But an extension to federal employees of a tax from which they had previously been exempt by 
reason of their employment status seems to me a flat- out reduction of federal employment compensation. 

III

As should be clear from the above, though I agree with the Court that the extension of the Social Security tax 
to federal judges runs afoul of the Compensation Clause, I disagree with the Court's grounding of this holding 
on the discriminatory manner in which the extension occurred.   In this part of its opinion, however, the 
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Court's antidiscrimination rationale is slightly different from that which appeared in its discussion of the 
Medicare tax. There, the focus was on discrimination compared with ordinary citizens;  here, the focus is on 
discrimination vis-a-vis other federal employees.  (As the Court explains, federal judges, unlike nearly all 
other federal employees, were not given the opportunity to opt out of paying the tax).   On my analysis, it 
would not matter if every federal employee had been made subject to the Social Security tax along with 
judges, so long as one of the previous entitlements of their federal employment had been exemption from that 
tax.   Federal judges, unlike all other federal employees except the President, see Art. II, § 1, cl. 7, cannot, 
consistent with the Constitution, have their compensation diminished.   If this case involved salary cuts to pay 
for Social Security, rather than taxes to pay for Social Security, the irrelevance of whether other federal 
employees were covered by the operative legislation would be clear. 

* * *

I join in the judgment that extension of the Social Security tax to sitting  Article III judges was 
unconstitutional.   I would affirm the Federal Circuit's holding that extension of the Medicare tax was 
unconstitutional as well. 

Justice THOMAS, concurring in the judgment in part and dissenting in part. 

I believe this Court was correct in Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550, 64 L.Ed. 887 (1920), when it 
held that any tax that reduces a judge's net compensation violates Article III of the Constitution.   
Accordingly, I would affirm the judgment of the Court of Appeals in its entirety. 

Footnotes: 

FN2. As the Court explains, the purpose of the Medicare tax extension was to ensure that federal workers 
"bear a more equitable share of the costs of financing the benefits to which many of them eventually became 
entitled" by reason of their own or their spouses' private-sector employment. Ante, at 1787 (internal quotation 
marks and citation omitted).   As with the Social Security tax, therefore, the Medicare tax aspect of this case 
does not present the situation in which a tax exemption has been eliminated in return for some other benefit, 
different in kind but equivalent in value.   Cf. ante, at 1793 ("[P]articipation in Social Security as judges 
would benefit only a minority"). 
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 Before HENLEY and McMILLIAN, Circuit Judges, and ROY, District Judge.  
(FN*) 
 
 HENLEY, Circuit Judge. 
 
 Michael O. Farber appeals from the judgment and sentence of the district court 
(FN1) convicting him of willful failure to file an income tax return for tax year 
1974, in violation of 26 U.S.C. § 7203.  Appellant was sentenced to one year 
imprisonment with provision for release after service of one-third of this term.  We 
affirm. 
 
 During 1974 Farber was employed as a salesman for the IMC Mint 
Corporation (IMC) of Salt Lake City, Utah.  His employment with this corporation 
began in spring of 1973 and terminated when the organization was placed in 
receivership on June 21, 1974.  According to uncontested evidence at trial, Farber 
received a total of $24,060.07 in commission paychecks from IMC in 1974.  



However, due to the confused state of the corporation's records, he apparently did 
not receive a Form 1099 from either IMC or the receiver indicating his total 
commissions for 1974. 
 
 Appellant submitted a Form 1040 return for 1974, but allegedly because he 
lacked a Form 1099 from which to ascertain his income, he answered key entries 
with assertion of the fifth amendment.  (FN2) 
 
 On appeal, both appellant pro se and retained counsel have submitted briefs.  
Our affirmance is based on careful review of each. 
 
 Farber contends first that the district court abused its discretion in admitting 
into evidence voluminous tax documents which could fairly be characterized as tax 
protester materials for years subsequent to 1974. 
 
 It is settled that evidence of other crimes or acts is admissible under 
Fed.R.Evid. 404(b) to show intent, plan, or absence of mistake, so long as four 
additional prerequisites are met, i. e., (1) a material issue has been raised; (2) the 
proffered evidence is relevant to that issue; (3) the evidence of other crimes is clear 
and convincing; and (4) the evidence relates to wrongdoing similar in kind and 
reasonably close in time to the charge at trial.  United States v. Frederickson, 601 
F.2d 1358, 1365 (8th Cir.), cert. denied, 444 U.S. 934, 100 S.Ct. 281, 62 L.Ed.2d 
193 (1979) (and cases cited). 
 
 In the present case, the contested evidence was offered to show Farber's intent 
and willfulness in failing to file for tax year 1974.  The evidence was clearly 
admissible under the first three prerequisites described above, and we cannot agree 
with appellant's contention that the materials fail to meet the fourth prerequisite in 
that they were dissimilar in kind and far removed  in time from the crime charged.  
Although one of the documents (Form 1040 for 1975) was accepted as a return by 
the IRS, it was nevertheless similar to Farber's 1974 return in containing 
expressions of Farber's studied dissatisfaction with the income tax system.  All of 
the contested documents were prepared and filed within three and one-half years of 
the return date for 1974.  We have held that subsequent tax paying conduct is 
relevant to the issue of intent or willfulness in a prior year.  United States v. 
Luttrell, 612 F.2d 396 (8th Cir. 1980); United States v. Bowman, 602 F.2d 160 
(8th Cir. 1979). 
 
 Appellant next alleges that his failure to file was not willful in that he offered 
to refile for tax year 1974 if the government granted him immunity from 



prosecution.  We know of no relevant authority for the proposition that a taxpayer's 
failure to file is not willful when he asserts a willingness to refile contingent upon a 
grant of immunity. 
 The remaining and closer issues on appeal involve the trial court's jury 
instructions, which we consider under the plain error rule, Fed.R.Crim.P. 52(b), 
since appellant failed at trial to comply with the procedural mandates of 
Fed.R.Crim.P. 30 for objection to the court's instructions. 
 
 Appellant contends first that he relied in good faith on the advice of counsel 
and that the jury should have been instructed on this defense.  Farber testified at 
trial that prior to filing his 1974 return, he consulted attorney William Drexler, 
whom he had heard speak at a tax protest seminar.  Allegedly, it was Mr. Drexler 
who advised appellant to handle the problem of unascertainable income by filing a 
259-page return. 
 
 At least one court has recognized in a tax evasion context that reliance on 
counsel is a defense to prosecution and that a defendant is entitled to an instruction 
on this defense.  Bursten v. United States, 395 F.2d 976, 981-82 (5th Cir. 1968); 
accord, United States v. Mitchell, 495 F.2d 285, 288 (4th Cir. 1974) (prosecution 
under 26 U.S.C. § 7206 for false tax return).  On the other hand, the Fifth Circuit 
has explained the limited scope of its ruling in Bursten by noting that a reliance 
defense is available where the defendant relied on "competent tax counsel" 
(emphasis in Fifth Circuit opinion) and that the defense may not be available in 
every case.  United States v. Anderson, 577 F.2d 258, 260 (5th Cir. 1978), citing 
Bursten v. United States, supra. 
 
 Here, we are not convinced that appellant attempted to obtain competent legal 
advice.  We note that Farber first became acquainted with Drexler at a tax protest 
seminar.  According to his testimony, an unidentified person sitting next to him in 
the audience referred to Drexler as an attorney, and Farber thereafter assumed 
without further inquiry that Drexler was in fact licensed to practice law.  Counsel 
at oral argument informed us that Drexler was disbarred prior to 1974.  
Nevertheless, when appellant encountered difficulty with his 1974 return, he 
decided to telephone Drexler in California rather than seek local legal counsel.  It 
is apparent that appellant sought out Drexler because he agreed with Drexler's 
antitax sentiments, not because he sought competent legal advice.  In these 
circumstances, we decline to find plain error in the trial court's failure to instruct 
the jury on a reliance defense. 
 
  Farber's final and somewhat troublesome contention is that the trial court 



failed in its instructions to recognize his strongest defense, i. e., that he was unable 
to ascertain his income, that he consequently feared perjuring (FN3) himself, and 
that he claimed the fifth amendment on his Form 1040 in good faith.  As appellant 
reminds us, a defendant cannot properly be convicted for an erroneous claim of 
fifth amendment privilege asserted in good faith, Garner v. United States, 424 U.S. 
648, 663 and 663 n.18, 96 S.Ct. 1178, 1187, 47 L.Ed.2d 370 (1976); United States 
v. Schiff, 612 F.2d 73, 78 n.6 (2d Cir. 1979); United States v. Edelson,  604 F.2d 
232, 234-36 (3d Cir. 1979); United States v. Johnson, 577 F.2d 1304, 1310-11 (5th 
Cir. 1978); Cooley v. United States, 501 F.2d 1249, 1253 n.4 (9th Cir. 1974), cert. 
denied, 419 U.S. 1123, 95 S.Ct. 809, 42 L.Ed.2d 824 (1975), insofar as an 
assertion of this constitutional privilege may negate the element of willfulness 
required for conviction under 26 U.S.C. § 7203.  (FN4)  United States v. Edelson, 
supra, 604 F.2d at 235-36. 
 
 In addressing Farber's contention, we note at the outset that the allegedly 
objectionable jury instructions set out correct statements of the law.  The court 
instructed that disagreement with the law is not a defense to prosecution under 26 
U.S.C. § 7203, United States v. Pohlman, 522 F.2d 974, 976 (8th Cir. 1975) (en 
banc), cert. denied, 423 U.S. 1049, 96 S.Ct. 776, 46 L.Ed.2d 638 (1976), and that a 
good faith belief in the unconstitutionality of the tax laws is not a defense.  (FN5)  
Hayward v. Day, 619 F.2d 716, 717 (8th Cir. 1980); United States v. Ware, 608 
F.2d 400, 405 (10th Cir. 1979). 
 
 The court further instructed that a finding of willful failure to file was required 
for conviction, defining "willful" in language identical to that suggested in this 
court's en banc opinion in United States v. Pohlman, as a "voluntary, intentional 
violation of a known legal duty" (emphasis added).  United States v. Pohlman, 
supra, 522 F.2d at 977, cited with approval in United States v. Pomponio, 429 U.S. 
10, 12-13, 97 S.Ct. 22, 23-24, 50 L.Ed.2d 12 (1976).  Implicitly, this instruction 
permitted conviction only if the jury believed that Farber knew of his duty to report 
income despite the difficulty he had encountered in ascertaining income figures.  
The jury apparently and with reason did not credit Farber's purported fear of 
perjury after hearing his cross-examination testimony that he did not attempt to 
straighten out his checkbook, he did not attempt to obtain records of his bank 
deposits, he did not attach an affidavit to his Form 1040 explaining his problem, 
and he did not comply with the IRS's suggestion that he pay half the estimated tax 
due. 
 
 We note also that the court's instructions expressly recognized appellant's fifth 
amendment argument.  The jury was correctly informed that "under the fifth 



amendment . . .  a person has a right to refuse to answer a question if his truthful 
answer to the question would tend to expose him to criminal prosecution."  United 
States v. Johnson, supra, 577 F.2d at 1310-1311 (5th Cir. 1978); United States v. 
Karsky, supra, 610 F.2d at 550 and 550 n.5 (8th Cir. 1979). 
 
 Appellant nevertheless contends that the benefit of this instruction was diluted 
by the further instruction that the fifth amendment privilege "does not permit a 
person to completely refuse to disclose on his income tax return any information 
relating to his income, and filing a 1040 form with a fifth amendment objection to 
income questions constitutes a failure to file the return."  We find that this 
instruction on failure to file was reasonable where the taxpayer provided the IRS 
with insufficient information to calculate tax liability; see note 2, supra ; United 
States v. Johnson, supra, 577 F.2d at 1311; United States v. Irwin, 561 F.2d 198, 
201 (10th Cir. 1977), cert. denied, 434 U.S. 1012, 98 S.Ct. 725, 54 L.Ed.2d 755 
(1978); United States v. Daly, 481 F.2d 28, 29 (8th Cir.), cert. denied, 414 U.S. 
1064, 94 S.Ct. 571, 38 L.Ed.2d 469 (1973), and where the instruction on failure to 
file did not predetermine the separate, hotly contested issue of whether Farber's 
failure to file was willful.  As indicated, the district court instructed accurately on 
the element of willfulness, giving this matter over to the jury for its consideration. 
 
 It is perhaps true that in its jury instructions the court could have more 
precisely spelled out the relationship between willfulness as an element of the 
offense and assertion of a fifth amendment defense, with an instruction that 
willfulness may be negated by a reasonable though erroneous assertion of the fifth 
amendment in good faith.  See, e. g., United States v. Edelson, supra, 604 F.2d at 
235.  However, the court's failure to give such an instruction was not, in our 
opinion, plain error, and we conclude that a new trial is not necessary to prevent a 
miscarriage of justice.  Fed.R.Crim.P. 52(b); Tanner v. United States, 401 F.2d 281 
(8th Cir. 1968), cert. denied, 393 U.S. 1109, 89 S.Ct. 922, 21 L.Ed.2d 806 (1969); 
Cross v. United States, 347 F.2d 327, 330 (8th Cir. 1965). 
 
 For the foregoing reasons, the judgment and sentence of the district court are 
affirmed. 
 

ORDER DENYING PETITION FOR REHEARING EN BANC 
 
 The petition for rehearing en banc in the above entitled case is denied. 
 
 Lay, Chief Judge, joined by Heaney, Circuit Judge, would grant the petition for 
rehearing en banc for the following reasons: 



 
 We respectfully dissent from the denial of the petition for rehearing en banc in 
the above entitled case. 
 
 In Garner v. United States, 424 U.S. 648, 96 S.Ct. 1178, 47 L.Ed.2d 370 
(1976), the Supreme Court stated that a defendant could not properly be convicted 
under 26 U.S.C. § 7203 for an erroneous claim of fifth amendment privilege 
asserted in good faith.  Id. at 663 n. 18, 96 S.Ct. at 1187.  An assertion of the fifth 
amendment privilege may negate the element of willfulness required for conviction 
under section 7203.  United States v. Edelson, 604 F.2d 232, 234-36 (3d Cir. 
1979).  The panel recognized these principles, and stated that the district court 
"could have more precisely spelled out the relationship between willfulness as an 
element of the offense and assertion of a fifth amendment defense . . . ." Id. at 572-
573.  The problem with the district court's instructions is not merely imprecision, 
but is that the district court failed to relate the assertion of fifth amendment 
privilege to the element of willfulness.  Under the instructions given, see id. at 573-
574, the jury could have convicted the defendant for willful failure to file a return 
and yet believed that his assertion of fifth amendment privilege was in good faith.  
Garner would not admit such an inconsistent result.  424 U.S. at 663, 96 S.Ct. at 
1187.  An incorrect statement of the defendant's sole defense given to the jury by 
the instructions is plain error, requiring a reversal to assure the defendant a fair trial 
and a chance to present his defense.  Cross v. United States, 347 F.2d 327, 330 (8th 
Cir. 1965). 
 
 The defense of a "good faith" assertion of fifth amendment privilege should be 
presented to and rejected by a jury before it convicts a defendant under section 
7203, see Edelson, 604 F.2d at 236; United States v. Foster, No. 76-3733, slip op. 
at 3 (9th Cir., Dec. 30, 1977), except in one circumstance.  The Supreme Court in 
United States v. Sullivan, 274 U.S. 259, 47 S.Ct. 607, 71 L.Ed. 1037 (1927) held 
that the fifth amendment does not protect a taxpayer from prosecution for willfully 
refusing to make any return under the federal income tax laws.  Id. at 263, 47 S.Ct. 
at 607.  On page eight of its opinion, the panel refers to three circuit court opinions 
which hold that a claim of fifth amendment privilege is not a defense to a section 
7203 prosecution where the defendant's return does not contain any financial 
information.  United States v. Daly, 481 F.2d 28, 29 (8th Cir. 1973); United States 
v. Johnson, 577 F.2d 1304, 1311 (5th Cir. 1978); United States v. Irwin, 561 F.2d 
198, 200 (10th Cir. 1977).  The panel's opinion does not hold that the defendant's 
return contained no financial information.  See Farber, at ---- n. 2.  Rather, the 
panel stated that "the taxpayer provided the IRS with insufficient information to 
calculate tax liability."  Id. at 8.  It is unclear whether the panel equated insufficient 



information with no information and, for that reason, determined that the issue of 
the good faith of the assertion of fifth amendment privilege need not be placed 
before the jury.  If the panel determined that the financial information on 
defendant's return was so minimal as to be "tantamount to no filing at all," United 
States v. Brown, 600 F.2d 248, 251 (10th Cir. 1979), the panel should have held 
that there was no need to place the fifth amendment defense before the jury.  In 
Brown the Tenth Circuit held that a tax protestor's return claiming $22.50 income 
was no return at all.  Id. at 251-252.  In the present case I would hold that a tax 
protestor's return claiming less than $100 income was no return at all and it was not 
error for the court to refuse to instruct the jury on the defense of good faith. 
 
FN* The Honorable Elsijane Trimble Roy, United States District Judge, Eastern 

and Western Districts of Arkansas, sitting by designation. 
 
FN1. The Honorable Harold D. Vietor, United States District Judge for the 
Southern District of Iowa. 
 
FN2. Farber's 1974 Form 1040 reported $95.00 in income, as indicated on the 
Form 1099 from a previous employer.  It contained no other financial information 
relating to income or deductions.  On the line requesting information regarding 
income from sources other than wages, dividends and interest, appellant wrote 
"object.  Fifth Amendment."  The 259 page return included such information as the 
United States Constitution, a copy of the Declaration of Independence, photocopies 
of newspaper articles, and numerous other items.  It was not accepted by the 
Internal Revenue Service because it lacked sufficient information for a 
determination of income tax liability. 
 

Appellant subsequently, in 1977 and 1978, filed two Forms 1040X attempting 
to amend the 1974 return, but these forms again contained numerous references 
to appellant's fifth amendment rights and were not accepted by the IRS. 

 
FN3. Form 1040 requires that the taxpayer declare under penalty of perjury that the 

return is true, correct and complete to the best of his knowledge and belief. 
 
FN4. 26 U.S.C. § 7203 provides in pertinent part: 
 

Any person required under this title to pay any estimated tax or tax, or required 
. . .  to make a return . . .  who willfully fails to pay such estimated tax or tax, 
(or) make such return . . .  shall . . .  be guilty of a misdemeanor. 

 



FN5. We recognize that a more limited assertion of erroneous constitutional belief 
may be a defense.  Specifically, a taxpayer's good faith but mistaken belief that 
the fifth amendment permits him to refuse to answer inquiries on a tax form 
may be a defense in a § 7203 prosecution.  Garner v. United States, supra, 424 
U.S. at 663 and 663 n.18, 96 S.Ct. at 1187; United States v. Schiff, supra, 612 
F.2d at 78 n.6; United States v. Edelson, supra, 604 F.2d at 234-36; United 
States v. Johnson, supra, 577 F.2d at 1310-1311; United States v. Pohlman, 
supra, 522 F.2d at 977 n.2; Cooley v. United States, supra, 501 F.2d at 1253 
n.4. 

 
As the trial court instructed, good faith misunderstanding of the requirements 
of the law, as distinct from disagreement with it, may also be a defense insofar 
as misunderstanding can negate the element of willfulness required for 
conviction.  26 U.S.C. § 7203; United States v. Karsky, 610 F.2d 548, 550 n.4 
(8th Cir. 1979), cert. denied, --- U.S. ----, 100 S.Ct. 1058, 62 L.Ed.2d 781 
(1980); United States v. Pohlman, supra, 522 F.2d at 976. 
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§ 6012. Persons required to make returns of income

How Current is This?

(a) General rule 

Returns with respect to income taxes under subtitle A shall be made by the 
following: 

(1) 

(A) Every individual having for the taxable year gross income which 
equals or exceeds the exemption amount, except that a return shall 
not be required of an individual— 

(i) who is not married (determined by applying section 7703), is 
not a surviving spouse (as defined in section 2 (a)), is not a head 
of a household (as defined in section 2 (b)), and for the taxable 
year has gross income of less than the sum of the exemption 
amount plus the basic standard deduction applicable to such an 
individual, 

(ii) who is a head of a household (as so defined) and for the 
taxable year has gross income of less than the sum of the 
exemption amount plus the basic standard deduction applicable to 
such an individual, 

(iii) who is a surviving spouse (as so defined) and for the taxable 
year has gross income of less than the sum of the exemption 
amount plus the basic standard deduction applicable to such an 
individual, or 

(iv) who is entitled to make a joint return and whose gross 
income, when combined with the gross income of his spouse, is, 
for the taxable year, less than the sum of twice the exemption 
amount plus the basic standard deduction applicable to a joint 
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return, but only if such individual and his spouse, at the close of 
the taxable year, had the same household as their home. 

Clause (iv) shall not apply if for the taxable year such spouse makes a 
separate return or any other taxpayer is entitled to an exemption for 
such spouse under section 151 (c). 

(B) The amount specified in clause (i), (ii), or (iii) of subparagraph 
(A) shall be increased by the amount of 1 additional standard 
deduction (within the meaning of section 63 (c)(3)) in the case of an 
individual entitled to such deduction by reason of section 63 (f)(1)(A) 
(relating to individuals age 65 or more), and the amount specified in 
clause (iv) of subparagraph (A) shall be increased by the amount of 
the additional standard deduction for each additional standard 
deduction to which the individual or his spouse is entitled by reason of 
section 63 (f)(1). 

(C) The exception under subparagraph (A) shall not apply to any 
individual— 

(i) who is described in section 63 (c)(5) and who has— 

(I) income (other than earned income) in excess of the sum of 
the amount in effect under section 63 (c)(5)(A) plus the 
additional standard deduction (if any) to which the individual is 
entitled, or 

(II) total gross income in excess of the standard deduction, or 

(ii) for whom the standard deduction is zero under section 63 (c)
(6). 

(D) For purposes of this subsection— 

(i) The terms “standard deduction”, “basic standard deduction” 
and “additional standard deduction” have the respective meanings 
given such terms by section 63 (c). 

(ii) The term “exemption amount” has the meaning given such 
term by section 151 (d). In the case of an individual described in 
section 151 (d)(2), the exemption amount shall be zero. 

(2) Every corporation subject to taxation under subtitle A; 

(3) Every estate the gross income of which for the taxable year is $600 
or more; 

(4) Every trust having for the taxable year any taxable income, or having 
gross income of $600 or over, regardless of the amount of taxable 
income; 

(5) Every estate or trust of which any beneficiary is a nonresident alien; 

(6) Every political organization (within the meaning of section 527 (e)
(1)), and every fund treated under section 527 (g) as if it constituted a 
political organization, which has political organization taxable income 
(within the meaning of section 527 (c)(1)) for the taxable year; and [1] 

(7) Every homeowners association (within the meaning of section 528 (c)
(1)) which has homeowners association taxable income (within the 
meaning of section 528 (d)) for the taxable year.[1] 

(8) Every individual who receives payments during the calendar year in 
which the taxable year begins under section 3507 (relating to advance 
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payment of earned income credit).[1] 

(9) Every estate of an individual under chapter 7 or 11 of title 11 of the 
United States Code (relating to bankruptcy) the gross income of which for 
the taxable year is not less than the sum of the exemption amount plus 
the basic standard deduction under section 63 (c)(2)(D).[1], [2] 

except that subject to such conditions, limitations, and exceptions and under 
such regulations as may be prescribed by the Secretary, nonresident alien 
individuals subject to the tax imposed by section 871 and foreign 
corporations subject to the tax imposed by section 881 may be exempted 
from the requirement of making returns under this section. 

(b) Returns made by fiduciaries and receivers 

(1) Returns of decedents 

If an individual is deceased, the return of such individual required under 
subsection (a) shall be made by his executor, administrator, or other 
person charged with the property of such decedent. 

(2) Persons under a disability 

If an individual is unable to make a return required under subsection 
(a), the return of such individual shall be made by a duly authorized 
agent, his committee, guardian, fiduciary or other person charged with 
the care of the person or property of such individual. The preceding 
sentence shall not apply in the case of a receiver appointed by authority 
of law in possession of only a part of the property of an individual. 

(3) Receivers, trustees and assignees for corporations 

In a case where a receiver, trustee in a case under title 11 of the United 
States Code, or assignee, by order of a court of competent jurisdiction, 
by operation of law or otherwise, has possession of or holds title to all or 
substantially all the property or business of a corporation, whether or 
not such property or business is being operated, such receiver, trustee, 
or assignee shall make the return of income for such corporation in the 
same manner and form as corporations are required to make such 
returns. 

(4) Returns of estates and trusts 

Returns of an estate, a trust, or an estate of an individual under chapter 
7 or 11 of title 11 of the United States Code shall be made by the 
fiduciary thereof. 

(5) Joint fiduciaries 

Under such regulations as the Secretary may prescribe, a return made 
by one of two or more joint fiduciaries shall be sufficient compliance with 
the requirements of this section. A return made pursuant to this 
paragraph shall contain a statement that the fiduciary has sufficient 
knowledge of the affairs of the person for whom the return is made to 
enable him to make the return, and that the return is, to the best of his 
knowledge and belief, true and correct. 

(6) IRA share of partnership income 

In the case of a trust which is exempt from taxation under section 408 
(e), for purposes of this section, the trust’s distributive share of items of 
gross income and gain of any partnership to which subchapter C or D of 
chapter 63 applies shall be treated as equal to the trust’s distributive 
share of the taxable income of such partnership. 
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(c) Certain income earned abroad or from sale of residence 

For purposes of this section, gross income shall be computed without regard 
to the exclusion provided for in section 121 (relating to gain from sale of 
principal residence) and without regard to the exclusion provided for in 
section 911 (relating to citizens or residents of the United States living 
abroad). 

(d) Tax-exempt interest required to be shown on return 

Every person required to file a return under this section for the taxable year 
shall include on such return the amount of interest received or accrued 
during the taxable year which is exempt from the tax imposed by chapter 1. 

(e) Consolidated returns 

For provisions relating to consolidated returns by affiliated 
corporations, see chapter 6. 

 
[1] So in original.  
 
[2] See References in Text note below.  
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§ 6211. Definition of a deficiency

How Current is This?

(a) In general 

For purposes of this title in the case of income, estate, and gift taxes 
imposed by subtitles A and B and excise taxes imposed by chapters 41, 42, 
43, and 44 the term “deficiency” means the amount by which the tax 
imposed by subtitle A or B, or chapter 41, 42, 43, or 44 exceeds the excess 
of— 

(1) the sum of 

(A) the amount shown as the tax by the taxpayer upon his return, if a 
return was made by the taxpayer and an amount was shown as the 
tax by the taxpayer thereon, plus 

(B) the amounts previously assessed (or collected without 
assessment) as a deficiency, over— 

(2) the amount of rebates, as defined in subsection (b)(2), made. 

(b) Rules for application of subsection (a) 

For purposes of this section— 

(1) The tax imposed by subtitle A and the tax shown on the return shall 
both be determined without regard to payments on account of estimated 
tax, without regard to the credit under section 31, without regard to the 
credit under section 33, and without regard to any credits resulting from 
the collection of amounts assessed under section 6851 or 6852 (relating 
to termination assessments). 

(2) The term “rebate” means so much of an abatement, credit, refund, or 
other repayment, as was made on the ground that the tax imposed by 
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subtitle A or B or chapter 41, 42, 43, or 44 was less than the excess of 
the amount specified in subsection (a)(1) over the rebates previously 
made. 

(3) The computation by the Secretary, pursuant to section 6014, of the 
tax imposed by chapter 1 shall be considered as having been made by the 
taxpayer and the tax so computed considered as shown by the taxpayer 
upon his return. 

(4) For purposes of subsection (a)— 

(A) any excess of the sum of the credits allowable under sections 24 
(d), 32, and 34 over the tax imposed by subtitle A (determined 
without regard to such credits), and 

(B) any excess of the sum of such credits as shown by the taxpayer 
on his return over the amount shown as the tax by the taxpayer on 
such return (determined without regard to such credits), 

shall be taken into account as negative amounts of tax. 

(c) Coordination with subchapters C and D 

In determining the amount of any deficiency for purposes of this subchapter, 
adjustments to partnership items shall be made only as provided in 
subchapters C and D. 
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I.R.C. § 63

UNITED STATES CODE ANNOTATED

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE A--INCOME TAXES

CHAPTER 1--NORMAL TAXES AND SURTAXES 

SUBCHAPTER B--COMPUTATION OF TAXABLE INCOME

PART I--DEFINITION OF GROSS INCOME, ADJUSTED GROSS INCOME, TAXABLE INCOME,

ETC.

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

§ 63. Taxable income defined

 (a) In general.--Except as provided in subsection (b), for purposes of this subtitle, the term "taxable income" 
means gross income minus the deductions allowed by this chapter (other than the standard deduction).

 (b) Individuals who do not itemize their deductions.--In the case of an individual who does not elect to 
itemize his deductions for the taxable year, for purposes of this subtitle, the term "taxable income" means 
adjusted gross income, minus--

  (1) the standard deduction, and
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  (2) the deduction for personal exemptions provided in section 151.

 (c) Standard deduction.--For purposes of this subtitle--

  (1) In general.--Except as otherwise provided in this subsection, the term  "standard deduction" means the 
sum of--

   (A) the basic standard deduction, and

   (B) the additional standard deduction.

  (2) Basic standard deduction.--For purposes of paragraph (1), the basic standard deduction is--

   (A) $5,000 in the case of--

    (i) a joint return, or

    (ii) a surviving spouse (as defined in section 2(a)),

   (B) $4,400 in the case of a head of household (as defined in section 2(b)),

   (C) $3,000 in the case of an individual who is not married and who is not a surviving spouse or head of 
household, or

   (D) $2,500 in the case of a married individual filing a separate return.

  (3) Additional standard deduction for aged and blind.--For purposes of paragraph (1), the additional 
standard deduction is the sum of each additional amount to which the taxpayer is entitled under subsection (f).

  (4) Adjustments for inflation.--In the case of any taxable year beginning in a calendar year after 1988, 
each dollar amount contained in paragraph (2) or (5) or subsection (f) shall be increased by an amount equal 
to--

   (A) such dollar amount, multiplied by

   (B) the cost-of-living adjustment determined under section 1(f)(3) for the calendar year in which the taxable 
year begins, by substituting for "calendar year 1992" in subparagraph (B) thereof.

    (i) "calendar year 1987" in the case of the dollar amounts contained in paragraph (2) or (5)(A) or 
subsection (f), and

    (ii) "calendar year 1997" in the case of the dollar amount contained in paragraph (5)(B).

http://famguardian.org/TaxFreedom/Forms/Discovery/Deposition/Evidence/Q08.014a.htm (2 of 5) [1/8/2007 8:08:07 AM]



Date of Download: Sep 14, 2001

  (5) Limitation on basic standard deduction in the case of certain dependents.--In the case of an 
individual with respect to whom a deduction  under section 151 is allowable to another taxpayer for a 
taxable year beginning in the calendar year in which the individual's taxable year begins, the basic standard 
deduction applicable to such individual for such  individual's taxable year shall not exceed the greater of--

   (A) $500, or

   (B) the sum of $250 and such individual's earned income.

  (6) Certain individuals, etc., not eligible for standard deduction.--In the case of--

   (A) a married individual filing a separate return where either spouse itemizes deductions,

   (B) a nonresident alien individual,

   (C) an individual making a return under section 443(a)(1) for a period of less than 12 months on account of 
a change in his annual accounting period, or

   (D) an estate or trust, common trust fund, or partnership,

  the standard deduction shall be zero.

 (d) Itemized deductions.--For purposes of this subtitle, the term "itemized deductions" means the 
deductions allowable under this chapter other than--

  (1) the deductions allowable in arriving at adjusted gross income, and

  (2) the deduction for personal exemptions provided by section 151.

 (e) Election to itemize.--

  (1) In general.--Unless an individual makes an election under this subsection  for the taxable year, no 
itemized deduction shall be allowed for the taxable year.  For purposes of this subtitle, the determination of 
whether a deduction is allowable under this chapter shall be made without regard to the preceding sentence.

  (2) Time and manner of election.--Any election under this subsection shall be made on the taxpayer's 
return, and the Secretary shall prescribe the manner of signifying such election on the return.

  (3) Change of election.--Under regulations prescribed by the Secretary, a change of election with respect to 
itemized deductions for any taxable year may be made after the filing of the return for such year.  If the 
spouse of the taxpayer filed a separate return for any taxable year corresponding to the taxable year of the 
taxpayer, the change shall not be allowed unless, in accordance with such regulations--

   (A) the spouse makes a change of election with respect to itemized deductions, for the taxable year covered 
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in such separate return, consistent with the change of treatment sought by the taxpayer, and

   (B) the taxpayer and his spouse consent in writing to the assessment (within such period as may be agreed 
on with the Secretary) of any deficiency, to the extent attributable to such change of election, even though at 
the time of the filing of such consent the assessment of such deficiency would otherwise   be prevented by the 
operation of any law or rule of law.

  This paragraph shall not apply if the tax liability of the taxpayer's spouse for the taxable year corresponding 
to the taxable year of the taxpayer has been compromised under section 7122.

 (f) Aged or blind additional amounts.--

  (1) Additional amounts for the aged.--The taxpayer shall be entitled to an additional amount of $600--

   (A) for himself if he has attained age 65 before the close of his taxable year, and

   (B) for the spouse of the taxpayer if the spouse has attained age 65 before the close of the taxable year and 
an additional exemption is allowable to the taxpayer for such spouse under section 151(b).

  (2) Additional amount for blind.--The taxpayer shall be entitled to an additional amount of $600--

   (A) for himself if he is blind at the close of the taxable year, and

   (B) for the spouse of the taxpayer if the spouse is blind as of the close of the taxable year and an additional 
exemption is allowable to the taxpayer for such spouse under section 151(b).

  For purposes of subparagraph (B), if the spouse dies during the taxable year the determination of whether 
such spouse is blind shall be made as of the time of such death.

  (3) Higher amount for certain unmarried individuals.--In the case of an individual who is not married 
and is not a surviving spouse, paragraphs (1) and (2) shall be applied by substituting "$750" for "$600".

  (4) Blindness defined.--For purposes of this subsection, an individual is blind only if his central visual 
acuity does not exceed 20/200 in the better eye with correcting lenses, or if his visual acuity is greater than 
20/200 but is accompanied by a limitation in the fields of vision such that the widest diameter of the visual 
field subtends an angle no greater than 20 degrees.

 (g) Marital status.--For purposes of this section, marital status shall be determined under section 7703.

 [(h) Repealed.  Pub.L. 101-508, Title XI, § 11801(a)(4), Nov. 5, 1990, 104 Stat. 1388-520]

CREDIT(S)
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(Aug. 16, 1954, c. 736, 68A Stat. 18;  May 23, 1977, Pub.L. 95-30, Title I, § 102(a), 91 Stat. 135;  Nov. 6, 
1978, Pub.L. 95-600, Title I, § 101(b), 92 Stat. 2769;  Aug. 13, 1981, Pub.L. 97-34, Title I, §§ 104(b), 111(b)
(4), 121(b), (c)(2), 95 Stat. 189, 194, 196, 197;  Oct. 22, 1986, Pub.L. 99-514, Title I, § 102(a), Title XII, § 
1272(d)(6), 100 Stat. 2099, 2594;  Nov. 10, 1988, Pub.L. 100-647, Title I, § 1001(b)(1), 102 Stat. 3349;  Nov. 
5, 1990, Pub.L. 101-508, Title XI, §§ 11101(d)(1)(D), 11801(a)(4), 104 Stat. 1388-405, 1388-520;  Aug. 10, 
1993, Pub.L. 103-66, Title XIII, § 13201(b)(3)(D), 107 Stat. 459;  Aug. 5, 1997, Pub.L. 105-34, Title XII, § 
1201(a), 111 Stat. 993.)
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UNITED STATES CODE ANNOTATED

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION 

CHAPTER 61--INFORMATION AND RETURNS

SUBCHAPTER A--RETURNS AND RECORDS

PART II--TAX RETURNS OR STATEMENTS

SUBPART B--INCOME TAX RETURNS

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

§ 6012. Persons required to make returns of income

 (a) General rule.--Returns with respect to income taxes under subtitle A shall be made by the following:

  (1)(A) Every individual having for the taxable year gross income which equals or exceeds the exemption 
amount, except that a return shall not be required of  an individual--

   (i) who is not married (determined by applying section 7703), is not a surviving spouse (as defined in 
section 2(a)), is not a head of a household (as defined in section 2(b)), and for the taxable year has gross 
income of less than the sum of the exemption amount plus the basic standard deduction applicable to such an 
individual,
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   (ii) who is a head of a household (as so defined) and for the taxable year has gross income of less than the 
sum of the exemption amount plus the basic standard deduction applicable to such an individual,

   (iii) who is a surviving spouse (as so defined) and for the taxable year has gross income of less than the sum 
of the exemption amount plus the basic standard deduction applicable to such an individual, or

   (iv) who is entitled to make a joint return and whose gross income, when combined with the gross income 
of his spouse, is, for the taxable year, less than the sum of twice the exemption amount plus the basic standard 
deduction applicable to a joint return, but only if such individual and his spouse, at the close of the taxable 
year, had the same household as their home.

  Clause (iv) shall not apply if for the taxable year such spouse makes a separate return or any other taxpayer 
is entitled to an exemption for such   spouse under section 151(c).

  (B) The amount specified in clause (i), (ii), or (iii) of subparagraph (A) shall be increased by the amount of 1 
additional standard deduction (within the meaning of section 63(c)(3)) in the case of an individual entitled to 
such deduction by reason of section 63(f)(1)(A) (relating to individuals age 65 or more), and the amount 
specified in clause (iv) of subparagraph (A) shall be increased by the amount of the additional standard 
deduction for each additional standard deduction to which the individual or his spouse is entitled by reason of 
section 63(f)(1).

  (C) The exception under subparagraph (A) shall not apply to any individual--

   (i) who is described in section 63(c)(5) and who has--

    (I) income (other than earned income) in excess of the sum of the amount in effect under section 63(c)(5)
(A) plus the additional standard deduction (if any) to which the individual is entitled, or

    (II) total gross income in excess of the standard deduction, or

   (ii) for whom the standard deduction is zero under section 63(c)(6).

  (D) For purposes of this subsection--

   (i) The terms "standard deduction", "basic standard deduction" and  "additional standard deduction" have 
the respective meanings given such terms by section 63(c).

   (ii) The term "exemption amount" has the meaning given such term by section 151(d).  In the case of an 
individual described in section 151(d)(2), the exemption amount shall be zero.

  (2) Every corporation subject to taxation under subtitle A;

  (3) Every estate the gross income of which for the taxable year is $600 or more;

  (4) Every trust having for the taxable year any taxable income, or having gross income of $600 or over, 
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regardless of the amount of taxable income;

  (5) Every estate or trust of which any beneficiary is a nonresident alien;

  (6) Every political organization (within the meaning of section 527(e)(1)), and every fund treated under 
section 527(g) as if it constituted a political organization, which has political organization taxable income 
(within the meaning of section 527(c)(1)) for the taxable year or which has gross receipts of $25,000 or more 
for the taxable year (other than an organization to which section 527 applies solely by reason of subsection (f)
(1) of such section); and  [FN1]

  (7) Every homeowners association (within the meaning of section 528(c)(1)) which has homeowners 
association taxable income (within the meaning of section 528(d)) for the taxable year. [FN1]

  (8) Every individual who receives payments during the calendar year in which  the taxable year begins 
under section 3507 (relating to advance payment of earned income credit). [FN1]

  (9) Every estate of an individual under chapter 7 or 11 of title 11 of the United States Code (relating to 
bankruptcy) the gross income of which for the taxable year is not less than the sum of the exemption amount 
plus the basic standard deduction under section 63(c)(2)(D). [FN1]

except that subject to such conditions, limitations, and exceptions and under such regulations as 
may be prescribed by the Secretary, nonresident alien individuals subject to the tax imposed by 
section 871 and foreign corporations subject to the tax imposed by section 881 may be exempted 
from the requirement of making returns under this section.

 (b) Returns made by fiduciaries and receivers.--

  (1) Returns of decedents.--If an individual is deceased, the return of such individual required under 
subsection (a) shall be made by his executor, administrator, or other person charged with the property of such 
decedent.

  (2) Persons under a disability.--If an individual is unable to make a return required under subsection (a), 
the return of such individual shall be made by a duly authorized agent, his committee, guardian, fiduciary or 
other person charged with the care of the person or property of such individual.  The  preceding sentence shall 
not apply in the case of a receiver appointed by authority of law in possession of only a part of the property of 
an individual.

  (3) Receivers, trustees and assignees for corporations.--In a case where a receiver, trustee in a case under 
title 11 of the United States Code, or assignee, by order of a court of competent jurisdiction, by operation of 
law or otherwise, has possession of or holds title to all or substantially all the property or business of a 
corporation, whether or not such property or business is being operated, such receiver, trustee, or assignee 
shall make the return of income for such corporation in the same manner and form as corporations are 
required to make such returns.

  (4) Returns of estates and trusts.--Returns of an estate, a trust, or an estate of an individual under chapter 7 
or 11 of title 11 of the United States Code shall be made by the fiduciary thereof.
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  (5) Joint fiduciaries.--Under such regulations as the Secretary may prescribe, a return made by one of two 
or more joint fiduciaries shall be sufficient compliance with the requirements of this section.  A return made 
pursuant to this paragraph shall contain a statement that the fiduciary has sufficient knowledge of the affairs 
of the person for whom the return is made to enable him to make the return, and that the return is, to the best 
of his  knowledge and belief, true and correct.

  (6) IRA share of partnership income.--In the case of a trust which is exempt from taxation under section 
408(e), for purposes of this section, the trust's distributive share of items of gross income and gain of any 
partnership to which subchapter C or D of chapter 63 applies shall be treated as equal to the trust's 
distributive share of the taxable income of such partnership.

 (c) Certain income earned abroad or from sale of residence.--For purposes of this section, gross income 
shall be computed without regard to the exclusion provided for in section 121 (relating to gain from sale of 
principal residence) and without regard to the exclusion provided for in section 911 (relating to citizens or 
residents of United States living abroad).

 (d) Tax-exempt interest required to be shown on return.--Every person required to file a return under this 
section for the taxable year shall include on such return the amount of interest received or accrued during the 
taxable year which is exempt from the tax imposed by chapter 1.

 (e) Consolidated returns.--

   For provisions relating to consolidated returns by affiliated corporations, see chapter 6.

CREDIT(S)

2001 Electronic Update

(Aug. 16, 1954, c. 736, 68A Stat. 732;  Sept. 2, 1958, Pub.L. 85-866, Title I, § 72(a), 72 Stat. 1660;  Feb. 26, 
1964, Pub.L. 88-272, Title II, § 206(b)(1), 78 Stat. 40;  Dec. 30, 1969, Pub.L. 91-172, Title IX, § 941(a), (d), 
83 Stat. 726;  Dec. 10, 1971, Pub.L. 92-178, Title II, § 204(a), 85 Stat. 511;  Oct. 15, 1974, Pub.L. 93-443, 
Title IV, § 407, 88 Stat. 1297;  Jan. 3, 1975, Pub.L. 93- 625, § 10(b), 88 Stat. 2119;  Mar. 29, 1975, Pub.L. 94-
12, Title II, § 201(b), 89 Stat. 29;  Dec. 23, 1975, Pub.L. 94-164, § 2(a)(2), 89 Stat. 970;  Oct. 4, 1976, Pub.L. 
94-455, Title IV, § 401(b)(3), Title XIX, § 1906(b)(13)(A), Title XXI, § 2101(c), 90 Stat. 1556, 1834, 1899;  
May 23, 1977, Pub.L. 95-30, Title I, § 104, 91 Stat. 139;  Nov. 6, 1978, Pub.L. 95-600, Title I, §§ 101(c), 102
(b)(1), 105(d), Title IV, § 404(c)(8), 92 Stat. 2770, 2771, 2776, 2870; Nov. 8, 1978, Pub.L. 95-615, § 202(g)
(5), formerly § 202(f)(5), 92 Stat. 3100, renumbered Apr. 1, 1980, Pub.L. 96-222, Title I, § 108(a)(1)(A), 94 
Stat. 223; Dec. 24, 1980, Pub.L. 96-589, §§ 3(b), 6(i)(5), 94 Stat. 3400, 3410;  Aug. 13, 1981, Pub.L. 97-34, 
Title I, §§ 104(d)(1), 111(b)(3), 95 Stat. 189, 194;  July 18, 1984, Pub.L. 98-369, Div. A, Title IV, § 412(b)
(3), 98 Stat. 792;  Oct. 22, 1986, Pub.L. 99-514, Title I, § 104(a)(1), Title XV, § 1525(a), 100 Stat. 2103, 
2749;  Nov. 10, 1988, Pub.L. 100-647, Title I, § 1001(b)(2), 102 Stat. 3349;  Aug. 5, 1997, Pub.L. 105-34, 
Title III, § 312(d)(11), Title XII, § 1225, 111 Stat. 840, 1019;   July 1, 2000, Pub.L. 106-230, § 3(a)(1), 114 
Stat. 482.)

 [FN1]  So in original.
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UNITED STATES CODE ANNOTATED

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION 

CHAPTER 63--ASSESSMENT
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AND

CERTAIN EXCISE TAXES

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

§ 6211. Definition of a deficiency

 (a) In general.--For purposes of this title in the case of income, estate, and gift taxes imposed by subtitles A 
and B and excise taxes imposed by chapters 41, 42, 43, and 44 the term "deficiency" means the amount by 
which the tax imposed by subtitle A or B, or chapter 41, 42, 43, or 44 exceeds the excess of--

  (1) the sum of

   (A) the amount shown as the tax by the taxpayer upon his return, if a return was made by the taxpayer and 
an amount was shown as the tax by the taxpayer thereon, plus

   (B) the amounts previously assessed (or collected without assessment) as a deficiency, over--
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  (2) the amount of rebates, as defined in subsection (b)(2), made.

 (b) Rules for application of subsection (a).--For purposes of this section--

  (1) The tax imposed by subtitle A and the tax shown on the return shall both be determined without regard 
to payments on account of estimated tax, without regard to the credit under section 31, without regard to the 
credit under section 33, and without regard to any credits resulting from the collection of amounts assessed 
under section 6851 or 6852 (relating to termination assessments).

  (2) The term "rebate" means so much of an abatement, credit, refund, or other repayment, as was made on 
the ground that the tax imposed by subtitle A or B or chapter 41, 42, 43, or 44 was less than the excess of the 
amount specified in subsection (a)(1) over the rebates previously made.

  (3) The computation by the Secretary, pursuant to section 6014, of the tax imposed by chapter 1 shall be 
considered as having been made by the taxpayer  and the tax so computed considered as shown by the 
taxpayer upon his return.

  (4) For purposes of subsection (a)--

   (A) any excess of the sum of the credits allowable under sections 24(d), 32, and 34 over the tax imposed by 
subtitle A (determined without regard to such credits), and

   (B) any excess of the sum of such credits as shown by the taxpayer on his return over the amount shown as 
the tax by the taxpayer on such return (determined without regard to such credits),

  shall be taken into account as negative amounts of tax.

 (c) Coordination with subchapters C and D.--In determining the amount of any deficiency for purposes of 
this subchapter, adjustments to partnership items shall be made only as provided in subchapters C and D.

CREDIT(S)

2001 Electronic Update

(Aug. 16, 1954, c. 736, 68A Stat. 770;  June 21, 1965, Pub.L. 89-44, Title VIII, § 809(d)(5)(A), 79 Stat. 168;  
Mar. 15, 1966, Pub.L. 89-368, Title I, § 102(b)(4), 80 Stat. 64;  Dec. 30, 1969, Pub.L. 91-172, Title I, § 101(f)
(1), (j)(39), 83 Stat. 524, 530;  Sept. 2, 1974, Pub.L. 93-406, Title II, § 1016(a)(9), 88 Stat. 929;  Oct. 4, 1976, 
Pub.L. 94-455, Title XII, § 1204(c)(4), Title XIII, § 1307(d)(2)(E), (F)(i), Title XVI, § 1605(b)(4), Title XIX, 
§ 1906(b)(13)(A), 90 Stat. 1698, 1728, 1754, 1834;  Apr. 2, 1980, Pub.L. 96-223, Title I, § 101(f)(1)(A), (B), 
(2), (3), 94 Stat. 252;  July 18, 1984, Pub.L. 98-369, Div. A, Title IV, § 474(r)(33), 98 Stat. 845;  Dec. 22, 
1987, Pub.L. 100-203, Title X, § 10713(b)(2)(B), 101 Stat. 1330-470;  Aug. 23, 1988, Pub.L. 100-418, Title 
I, § 1941(b)(2)(B)(i), (ii), (C), (D), 102 Stat. 1323; Nov. 10, 1988, Pub.L. 100-647, Title I, § 1015(r)(2), 102 
Stat. 3572;  Aug. 5, 1997, Pub.L. 105-34, Title XII, § 1231(b), 111 Stat. 1023;  July 22, 1998, Pub.L. 105-
206, Title VI, § 6012(f), 112 Stat. 819;  Dec. 21, 2000, Pub.L. 106- 554, § 1(a)(7) [Title III, § 314(a)], 114 
Stat. 2763, 2763-___.)
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§ 6212. Notice of deficiency

How Current is This?

(a) In general 

If the Secretary determines that there is a deficiency in respect of any tax 
imposed by subtitles A or B or chapter 41, 42, 43, or 44 he is authorized to 
send notice of such deficiency to the taxpayer by certified mail or registered 
mail. Such notice shall include a notice to the taxpayer of the taxpayer’s 
right to contact a local office of the taxpayer advocate and the location and 
phone number of the appropriate office. 

(b) Address for notice of deficiency 

(1) Income and gift taxes and certain excise taxes 

In the absence of notice to the Secretary under section 6903 of the 
existence of a fiduciary relationship, notice of a deficiency in respect of a 
tax imposed by subtitle A, chapter 12, chapter 41, chapter 42, chapter 
43, or chapter 44 if mailed to the taxpayer at his last known address, 
shall be sufficient for purposes of subtitle A, chapter 12, chapter 41, 
chapter 42, chapter 43, chapter 44, and this chapter even if such 
taxpayer is deceased, or is under a legal disability, or, in the case of a 
corporation, has terminated its existence. 

(2) Joint income tax return 

In the case of a joint income tax return filed by husband and wife, such 
notice of deficiency may be a single joint notice, except that if the 
Secretary has been notified by either spouse that separate residences 
have been established, then, in lieu of the single joint notice, a duplicate 
original of the joint notice shall be sent by certified mail or registered 
mail to each spouse at his last known address. 

(3) Estate tax 
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In the absence of notice to the Secretary under section 6903 of the 
existence of a fiduciary relationship, notice of a deficiency in respect of a 
tax imposed by chapter 11, if addressed in the name of the decedent or 
other person subject to liability and mailed to his last known address, 
shall be sufficient for purposes of chapter 11 and of this chapter. 

(c) Further deficiency letters restricted 

(1) General rule 

If the Secretary has mailed to the taxpayer a notice of deficiency as 
provided in subsection (a), and the taxpayer files a petition with the Tax 
Court within the time prescribed in section 6213 (a), the Secretary shall 
have no right to determine any additional deficiency of income tax for 
the same taxable year, of gift tax for the same calendar year, of estate 
tax in respect of the taxable estate of the same decedent, of chapter 41 
tax for the same taxable year, of chapter 43 tax for the same taxable 
year, of chapter 44 tax for the same taxable year, of section 4940 tax 
for the same taxable year, or of chapter 42 tax, (other than under 
section 4940) with respect to any act (or failure to act) to which such 
petition relates, except in the case of fraud, and except as provided in 
section 6214 (a) (relating to assertion of greater deficiencies before the 
Tax Court), in section 6213 (b)(1) (relating to mathematical or clerical 
errors), in section 6851 or 6852 (relating to termination assessments), 
or in section 6861 (c) (relating to the making of jeopardy assessments). 

(2) Cross references 

For assessment as a deficiency notwithstanding the prohibition of 
further deficiency letters, in the case of— 

(A) Deficiency attributable to change of treatment with respect to 
itemized deductions, see section 63 (e)(3). 

(B) Deficiency attributable to gain on involuntary conversion, see 
section 1033 (a)(2)(C) and (D). 

(C) Deficiency attributable to activities not engaged in for profit, see 
section 183 (e)(4). 

For provisions allowing determination of tax in title 11 cases, 
see section 505 (a) of title 11 of the United States Code. 

(d) Authority to rescind notice of deficiency with taxpayer’s consent 

The Secretary may, with the consent of the taxpayer, rescind any notice of 
deficiency mailed to the taxpayer. Any notice so rescinded shall not be 
treated as a notice of deficiency for purposes of subsection (c)(1) (relating 
to further deficiency letters restricted), section 6213 (a) (relating to 
restrictions applicable to deficiencies; petition to Tax Court), and section 
6512 (a) (relating to limitations in case of petition to Tax Court), and the 
taxpayer shall have no right to file a petition with the Tax Court based on 
such notice. Nothing in this subsection shall affect any suspension of the 
running of any period of limitations during any period during which the 
rescinded notice was outstanding. 
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UNITED STATES CODE ANNOTATED

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION 

CHAPTER 63--ASSESSMENT

SUBCHAPTER B--DEFICIENCY PROCEDURES IN THE CASE OF INCOME, ESTATE, GIFT, 
AND

CERTAIN EXCISE TAXES
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§ 6212. Notice of deficiency

 (a) In general.--If the Secretary determines that there is a deficiency in respect of any tax imposed by 
subtitles A or B or chapter 41, 42, 43, or 44, he is authorized to send notice of such deficiency to the taxpayer 
by certified mail or registered mail.  Such notice shall include a notice to the taxpayer of the taxpayer's right 
to contact a local office of the taxpayer advocate and the location and phone number of the appropriate office.

 (b) Address for notice of deficiency.--

  (1) Income and gift taxes and certain excise taxes.--In the absence of notice to the Secretary under section 
6903 of the existence of a fiduciary relationship, notice of a deficiency in respect of a tax imposed by subtitle 
A, chapter 12, chapter 41, chapter 42, chapter 43, or chapter 44, if mailed to the taxpayer at his last known 
address, shall be sufficient for purposes of subtitle A, chapter 12, chapter 41, chapter 42, chapter 43, chapter 
44, and this chapter even if such taxpayer is deceased, or is under a legal disability, or, in the case of a 
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corporation, has terminated its existence.

  (2) Joint income tax return.--In the case of a joint income tax return filed by husband and wife, such notice 
of deficiency may be a single joint notice, except that if the Secretary has been notified by either spouse that 
separate residences have been established, then, in lieu of the single joint notice, a duplicate original of the 
joint notice shall be sent by certified mail or registered mail to each spouse at his last known address.

  (3) Estate tax.--In the absence of notice to the Secretary under section 6903 of the existence of a fiduciary 
relationship, notice of a deficiency in respect of a tax imposed by chapter 11, if addressed in the name of the 
decedent or other person subject to liability and mailed to his last known  address, shall be sufficient for 
purposes of chapter 11 and of this chapter.

 (c) Further deficiency letters restricted.--

  (1) General rule.--If the Secretary has mailed to the taxpayer a notice of deficiency as provided in 
subsection (a), and the taxpayer files a petition with the Tax Court within the time prescribed in section 6213
(a), the Secretary shall have no right to determine any additional deficiency of income tax for the same 
taxable year, of gift tax for the same calendar year, of estate tax in respect of the taxable estate of the same 
decedent, of chapter 41 tax for the same taxable year, of chapter 43 tax for the same taxable year, of chapter 
44 tax for the same taxable year, of section 4940 tax for the same taxable year, or of chapter 42 tax (other 
than under section 4940) with respect to any act (or failure to act) to which such petition relates, except in the 
case of fraud, and except as provided in section 6214(a) (relating to assertion of greater deficiencies before 
the Tax Court), in section 6213(b)(1) (relating to mathematical or clerical errors), in section 6851 or 6852 
(relating to termination assessments), or in section 6861(c) (relating to the making of jeopardy assessments).

  (2) Cross references.--

            For assessment as a deficiency notwithstanding the prohibition of further deficiency letters, in the case 
of--

            (A) Deficiency attributable to change of treatment with respect to itemized deductions, see section 63
(e)(3).

            (B) Deficiency attributable to gain on involuntary conversion, see section 1033(a)(2)(C) and (D).

            (C) Deficiency attributable to activities not engaged in for profit, see section 183(e)(4).

            [(D) Repealed.  Pub.L. 94-455, Title XIX, § 1901(b)(37)(C), Oct. 4, 1976, 90 Stat. 1803]

            [(E) Redesignated (C)]

            For provisions allowing determination of tax in title 11 cases, see section 505(a) of title 11 of the 
United States Code.

 (d) Authority to rescind notice of deficiency with taxpayer's consent.--The Secretary may, with the 
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consent of the taxpayer, rescind any notice of deficiency mailed to the taxpayer.  Any notice so rescinded 
shall not be treated as a notice of deficiency for purposes of subsection (c)(1) (relating to further deficiency 
letters restricted), section 6213(a) (relating to restrictions applicable to deficiencies;  petition to Tax Court), 
and section 6512(a) (relating to limitations in case of petition to Tax Court), and the taxpayer shall have no 
right to file a petition with the Tax Court based on such notice.  Nothing in this subsection shall affect any 
suspension of the running of any period of limitations during any period during which the rescinded notice 
was outstanding.

CREDIT(S)

2001 Electronic Update
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§ 455. Disqualification of justice, judge, or magistrate judge

How Current is This?

(a) Any justice, judge, or magistrate judge of the United States shall 
disqualify himself in any proceeding in which his impartiality might 
reasonably be questioned. 

(b) He shall also disqualify himself in the following circumstances: 

(1) Where he has a personal bias or prejudice concerning a party, or 
personal knowledge of disputed evidentiary facts concerning the 
proceeding; 

(2) Where in private practice he served as lawyer in the matter in 
controversy, or a lawyer with whom he previously practiced law served 
during such association as a lawyer concerning the matter, or the judge 
or such lawyer has been a material witness concerning it; 

(3) Where he has served in governmental employment and in such 
capacity participated as counsel, adviser or material witness concerning 
the proceeding or expressed an opinion concerning the merits of the 
particular case in controversy; 

(4) He knows that he, individually or as a fiduciary, or his spouse or 
minor child residing in his household, has a financial interest in the 
subject matter in controversy or in a party to the proceeding, or any 
other interest that could be substantially affected by the outcome of the 
proceeding; 

(5) He or his spouse, or a person within the third degree of relationship 
to either of them, or the spouse of such a person: 

(i) Is a party to the proceeding, or an officer, director, or trustee of a 
party; 

(ii) Is acting as a lawyer in the proceeding; 

(iii) Is known by the judge to have an interest that could be 
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substantially affected by the outcome of the proceeding; 

(iv) Is to the judge’s knowledge likely to be a material witness in the 
proceeding. 

(c) A judge should inform himself about his personal and fiduciary financial 
interests, and make a reasonable effort to inform himself about the personal 
financial interests of his spouse and minor children residing in his household. 

(d) For the purposes of this section the following words or phrases shall have 
the meaning indicated: 

(1) “proceeding” includes pretrial, trial, appellate review, or other stages 
of litigation; 

(2) the degree of relationship is calculated according to the civil law 
system; 

(3) “fiduciary” includes such relationships as executor, administrator, 
trustee, and guardian; 

(4) “financial interest” means ownership of a legal or equitable interest, 
however small, or a relationship as director, adviser, or other active 
participant in the affairs of a party, except that: 

(i) Ownership in a mutual or common investment fund that holds 
securities is not a “financial interest” in such securities unless the 
judge participates in the management of the fund; 

(ii) An office in an educational, religious, charitable, fraternal, or civic 
organization is not a “financial interest” in securities held by the 
organization; 

(iii) The proprietary interest of a policyholder in a mutual insurance 
company, of a depositor in a mutual savings association, or a similar 
proprietary interest, is a “financial interest” in the organization only if 
the outcome of the proceeding could substantially affect the value of 
the interest; 

(iv) Ownership of government securities is a “financial interest” in the 
issuer only if the outcome of the proceeding could substantially affect 
the value of the securities. 

(e) No justice, judge, or magistrate judge shall accept from the parties to the 
proceeding a waiver of any ground for disqualification enumerated in 
subsection (b). Where the ground for disqualification arises only under 
subsection (a), waiver may be accepted provided it is preceded by a full 
disclosure on the record of the basis for disqualification. 

(f) Notwithstanding the preceding provisions of this section, if any justice, 
judge, magistrate judge, or bankruptcy judge to whom a matter has been 
assigned would be disqualified, after substantial judicial time has been 
devoted to the matter, because of the appearance or discovery, after the 
matter was assigned to him or her, that he or she individually or as a 
fiduciary, or his or her spouse or minor child residing in his or her household, 
has a financial interest in a party (other than an interest that could be 
substantially affected by the outcome), disqualification is not required if the 
justice, judge, magistrate judge, bankruptcy judge, spouse or minor child, as 
the case may be, divests himself or herself of the interest that provides the 
grounds for the disqualification. 
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Sec. 455. - Disqualification of justice, judge, or 
magistrate judge  

(a)  

Any justice, judge, or magistrate judge of the United 
States shall disqualify himself in any proceeding in which his 
impartiality might reasonably be questioned.  

(b)  

He shall also disqualify himself in the following 
circumstances:  

(1)  

Where he has a personal bias or prejudice concerning 
a party, or personal knowledge of disputed evidentiary 
facts concerning the proceeding;  

(2)  

Where in private practice he served as lawyer in the 
matter in controversy, or a lawyer with whom he 
previously practiced law served during such association 
as a lawyer concerning the matter, or the judge or such 
lawyer has been a material witness concerning it;  

(3)  

Where he has served in governmental employment 
and in such capacity participated as counsel, adviser or 
material witness concerning the proceeding or expressed 
an opinion concerning the merits of the particular case in 
controversy;  

(4)  

He knows that he, individually or as a fiduciary, or his 
spouse or minor child residing in his household, has a 
financial interest in the subject matter in controversy or 
in a party to the proceeding, or any other interest that 
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could be substantially affected by the outcome of the 
proceeding;  

(5)  

He or his spouse, or a person within the third degree 
of relationship to either of them, or the spouse of such a 
person:  

(i)  

Is a party to the proceeding, or an officer, director, 
or trustee of a party;  

(ii)  

Is acting as a lawyer in the proceeding;  

(iii)  

Is known by the judge to have an interest that 
could be substantially affected by the outcome of 
the proceeding;  

(iv)  

Is to the judge's knowledge likely to be a material 
witness in the proceeding.  

(c)  

A judge should inform himself about his personal and 
fiduciary financial interests, and make a reasonable effort to 
inform himself about the personal financial interests of his 
spouse and minor children residing in his household.  

(d)  

For the purposes of this section the following words or 
phrases shall have the meaning indicated:  

(1)  

''proceeding'' includes pretrial, trial, appellate review, 
or other stages of litigation;  

(2)  

the degree of relationship is calculated according to 
the civil law system;  

(3)  

''fiduciary'' includes such relationships as executor, 
administrator, trustee, and guardian;  
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(4)  

''financial interest'' means ownership of a legal or 
equitable interest, however small, or a relationship as 
director, adviser, or other active participant in the affairs 
of a party, except that:  

(i)  

Ownership in a mutual or common investment fund 
that holds securities is not a ''financial interest'' in 
such securities unless the judge participates in the 
management of the fund;  

(ii)  

An office in an educational, religious, charitable, 
fraternal, or civic organization is not a ''financial 
interest'' in securities held by the organization;  

(iii)  

The proprietary interest of a policyholder in a 
mutual insurance company, of a depositor in a 
mutual savings association, or a similar proprietary 
interest, is a ''financial interest'' in the organization 
only if the outcome of the proceeding could 
substantially affect the value of the interest;  

(iv)  

Ownership of government securities is a ''financial 
interest'' in the issuer only if the outcome of the 
proceeding could substantially affect the value of 
the securities.  

(e)  

No justice, judge, or magistrate judge shall accept from 
the parties to the proceeding a waiver of any ground for 
disqualification enumerated in subsection (b). Where the 
ground for disqualification arises only under subsection (a), 
waiver may be accepted provided it is preceded by a full 
disclosure on the record of the basis for disqualification.  

(f)  

Notwithstanding the preceding provisions of this section, 
if any justice, judge, magistrate judge, or bankruptcy judge 
to whom a matter has been assigned would be disqualified, 
after substantial judicial time has been devoted to the 
matter, because of the appearance or discovery, after the 
matter was assigned to him or her, that he or she 
individually or as a fiduciary, or his or her spouse or minor 
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child residing in his or her household, has a financial 
interest in a party (other than an interest that could be 
substantially affected by the outcome), disqualification is not 
required if the justice, judge, magistrate judge, bankruptcy 
judge, spouse or minor child, as the case may be, divests 
himself or herself of the interest that provides the grounds 
for the disqualification  
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maritime Jurisdiction;--to Controversies to 
which the United States shall be a Party;--to 
Controversies between two or more States;--
between a State and Citizens of another State;--
between Citizens of different States;--between 
Citizens of the same State claiming Lands 
under Grants of different States, and between a 
State, or the Citizens thereof, and foreign 
States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other 
public Ministers and Consuls, and those in 
which a State shall be Party, the supreme Court 
shall have original Jurisdiction. In all the other 
Cases before mentioned, the supreme Court 
shall have appellate Jurisdiction, both as to 
Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury; and such Trial 
shall be held in the State where the said Crimes 
shall have been committed; but when not 
committed within any State, the Trial shall be 
at such Place or Places as the Congress may by 
Law have directed. 

  Section 3. 

Treason against the United States, shall consist 
only in levying War against them, or in 
adhering to their Enemies, giving them Aid and 
Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two 
Witnesses to the same overt Act, or on 
Confession in open Court. 

The Congress shall have Power to declare the 
Punishment of Treason, but no Attainder of 
Treason shall work Corruption of Blood, or 
Forfeiture except during the Life of the Person 
attainted. 

  

Annotations 

 Common Market Law Review
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U.S. Constitution: Article III  

Article Text | Annotations    

Article. III. [ Annotations ]  

  Section 1.  

The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behaviour, and shall, at 
stated Times, receive for their Services, a Compensation, which shall 
not be diminished during their Continuance in Office.  

  Section 2.  

The judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority;--to all Cases 
affecting Ambassadors, other public ministers and Consuls;--to all 
Cases of admiralty and maritime Jurisdiction;--to Controversies to 
which the United States shall be a Party;--to Controversies between two 
or more States;--between a State and Citizens of another State;--
between Citizens of different States;--between Citizens of the same 
State claiming Lands under Grants of different States, and between a 
State, or the Citizens thereof, and foreign States, Citizens or Subjects.  

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme Court 
shall have original Jurisdiction. In all the other Cases before mentioned, 
the supreme Court shall have appellate Jurisdiction, both as to Law and 
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Fact, with such Exceptions, and under such Regulations as the Congress shall make.  

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial 
shall be held in the State where the said Crimes shall have been committed; but when not 
committed within any State, the Trial shall be at such Place or Places as the Congress may 
by Law have directed.  

  Section 3.  

Treason against the United States, shall consist only in levying War against them, or in 
adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession 
in open Court.  

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of 
Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person 
attainted.  

   

Annotations  
Article III - Judicial Department  

l Section 1. Judicial Power, Courts, Judges    
l Organization of Courts, Tenure, and Compensation of Judges   

¡ One Supreme Court    
¡ Inferior Courts   

n Abolition of Courts    
¡ Compensation   

n Diminution of Salaries    
¡ Courts of Specialized Jurisdiction  
¡ Legislative Courts: The Canter Case   

n Power of Congress Over Legislative Courts    
n Review of Legislative Courts by Supreme Court    
n The ''Public Rights'' Distinction    
n Constitutional Status of the Court of Claims and the Court of Customs and Patent 

Appeals    
n Status of Courts of the District of Columbia    
n Bankruptcy Courts    
n Agency Adjudication    

¡ Noncourt Entities in the Judicial Branch    
l Judicial Power    
l Characteristics and Attributes of Judicial Power   

¡ ''Shall Be Vested''    
l Finality of Judgment as an Attribute of Judicial Power   

¡ Award of Execution    
l Ancillary Powers of Federal Courts    
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l The Contempt Power   
¡ Categories of Contempt    
¡ The Act of 1789    
¡ An Inherent Power    
¡ First Amendment Limitations on the Contempt Power    
¡ Due Process Limitations on Contempt Power: Right to Notice and to a Hearing Versus 

Summary Punishment    
¡ Due Process Limitations on Contempt Power: Right to Jury Trial    
¡ Due Process Limitations on Contempt Power: Impartial Tribunal    
¡ Contempt by Disobedience of Orders    
¡ Contempt Power in Aid of Administrative Power    

l Sanctions Other than Contempt    
l Power to Issue Writs: The Act of 1789   

¡ Common Law Powers of District of Columbia Courts    
¡ Habeas Corpus: Congressional and Judicial Control    
¡ Habeas Corpus: The Process of the Writ    

l Congressional Limitation of the Injunctive Power   
¡ Injunctions Under the Emergency Price Control Act of 1942    

l The Rule-Making Power and Powers Over Process   
¡ Limitations to This Power    
¡ Appointment of Referees, Masters, and Special Aids    
¡ Power to Admit and Disbar Attorneys    

l Section 2. Judicial Power and Jurisdiction    
l Clause 1. Cases and Controversies; Grants of Jurisdiction   

¡ Judicial Power and Jurisdiction--Cases and Controversies   
n The Two Classes of Cases and Controversies    
n Adverse Litigants   

n Collusive and Feigned Suits    
n Stockholder Suits    

n Substantial Interest: Standing   
n Citizens Suits    
n Taxpayer Suits    
n Constitutional Standards: Injury in Fact and Causation    
n Prudential Standing Rules    
n Standing to Assert the Constitutional Rights of Others    
n Organizational Standing    
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Search the Legal Dictionary 

 

 

order 

1: a state of peace, freedom from unruly behavior, and respect for law and 
proper authority  
Example: maintain law and {h,1}order

2: an established mode or state of procedure  
Example: a call to {h,1}order

3 a: a mandate from a superior authority  
(see also executive order)

b: a ruling or command made by a competent administrative authority

specif  
: one resulting from administrative adjudication and subject to judicial review 
and enforcement  
Example: an administrative {h,1}order may not be inconsistent with the 
Constitution -- Wells v. State, 654 So. 2d 145 (1995)

c: an authoritative command issued by the court  
Example: violated a court {h,1}order and was jailed for contempt

c: a command issued by a military superior

4 a: a direction regarding the party to whom a negotiable instrument shall be 
paid  
Example: pay to the {h,1}order of John Doe  
(see also money order negotiable instrument)

b: an instruction or authorization esp. to buy or sell goods or securities or to 
perform work  
Example: a purchase {h,1}order  
Example: a work {h,1}order

c: goods or items bought or sold  
Example: the {h,1}order was received in good condition 

cease-and-desist order  
['ses-end-di-'zist-, -'sist-]
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: an order from a court or quasi-judicial tribunal to stop engaging in a particular 
activity or practice (as an unfair labor practice)  
(compare injunction mandamus stay) 

consent order  
: an agreement of litigating parties that by consent takes the form of a court 
order 

final order  
: an order of a court or quasi-judicial tribunal which leaves nothing further to be 
determined or accomplished in that forum except execution of the judgment and 
from which an appeal will lie 

gag order  
: an order barring public disclosure or discussion (as by the involved parties or 
the press) of information relating to a case 

order to show cause  
: an order requiring the prospective object of a legal action to show cause why 
that action should not take place  
(called also show cause order) 

pretrial order  
: a court order setting out the rulings, stipulations, and other actions taken at a 
pretrial conference 

protection order  
: "restraining order § 2" in this entry 

protective order  
: an order issued for the protection of a particular party: as 

a : an order that limits, denies, or defers discovery by a party in order to prevent 
undue embarrassment, expense, oppression, or disclosure of trade secrets 

b : "restraining order § 2" in this entry 

qualified domestic relations order  
: an order, decree, or judgment that satisfies the criteria set out in section 414 of 
the Internal Revenue Code for the payment of all or part of individual pension, 
profit sharing, or retirement benefits usu. to a divorcing spouse (as for alimony 
or child support)  
Note: The alienation or assignment of funds under a qualified domestic relations 
order does not affect the tax status of the plan from which such funds are paid. 

restraining order  
[ri-'stra-ni[ng]-]

1 : "temporary restraining order § 1" in this entry 

2 : an order of a specified duration issued after a hearing attended by all parties 
that is intended to protect one individual from violence, abuse, harassment, or 
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stalking by another esp. by prohibiting or restricting access or proximity to the 
protected party  
Example: excluded from the home by a restraining order issued because of 
domestic violence  
(called also protection order, protective order)  
(compare temporary restraining order § 2 in this entry) 

show cause order  
: "order to show cause" in this entry 

temporary restraining order  

1 : an order of brief duration that is issued ex parte to protect the plaintiff's rights 
from immediate and irreparable injury by preserving a situation or preventing an 
act until a hearing for a preliminary injunction can be held 

2 : a protective order issued ex parte for a brief period prior to a hearing on a 
restraining order attended by both parties and intended to provide immediate 
protection from violence or threatened violence 

turnover order  
['ter-'no-ver-]

: an order commanding one party to turn over property to another 

esp  
: an order commanding a judgment debtor to turn over assets to a judgment 
creditor  
Example: turnover order in aid of execution -- California Code of Civil 
Procedure 

alternative order  
: an order to a broker in which alternative methods of carrying out the order (as 
by buying or selling) are set forth 

open order  

1 : an order to buy securities or commodity futures that remains effective until 
filled or canceled 

2 : an order for merchandise expressed in very general terms so that the seller 
has considerable latitude in selecting the articles actually provided 

stop order  
: an order to a broker to buy or sell a security when the price advances or 
declines to a designated level 

Merriam-Webster's Dictionary of Law ©1996. 
Merriam-Webster, Incorporated. 

Published under license with Merriam-Webster, 
Incorporated. 
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CITES BY TOPIC:  taxpayer

26 U.S.C. Sec. 7701(a)14:

Taxpayer

The term ''taxpayer'' means any person subject to any internal revenue tax. 

 Your Rights as a Nontaxpayer-IRS pamphlet (OFFSITE LINK)

26 U.S.C. §1313:  Definitions

(b) Taxpayer

Notwithstanding section 7701(a)(14), the term ''taxpayer'' means any person subject to a tax under the applicable revenue law.

26 U.S.C. 6651 Notes:

''(a) Prohibition. - The officers and employees of the Internal Revenue Service - ''(1) shall not designate taxpayers as illegal 
tax protesters (or any similar designation); and ''(2) in the case of any such designation made on or before the date of 
the enactment of this Act (July 22, 1998) - ''(A) shall remove such designation from the individual master file; and ''(B) 
shall disregard any such designation not located in the individual master file. ''(b) Designation of Nonfilers Allowed. - 
An officer or employee of the Internal Revenue Service may designate any appropriate taxpayer as a nonfiler, but shall 
remove such designation once the taxpayer has filed income tax returns for 2 consecutive taxable years and paid all 
taxes shown on such returns. ''(c) Effective Date. - The provisions of this section shall take effect on the date of the 
enactment of this Act (July 22, 1998), except that the removal of any designation under subsection (a)(2)(A) shall not 
be required to begin before January 1, 1999.'

Long v. Rasmussen, 281 F. 236 (1922)

"The revenue laws are a code or system in regulation of tax assessment and collection. They relate to taxpayers, and not 
to nontaxpayers. The latter are without their scope. No procedure is prescribed for nontaxpayers, and no attempt is made 
to annul any of their rights and remedies in due course of law. With them Congress does not assume to deal, and they 
are neither of the subject nor of the object of the revenue laws..." [Long v. Rasmussen, 281 F. 236 (1922)]

http://famguardian.org/TaxFreedom/CitesByTopic/taxpayer.htm (1 of 3) [1/8/2007 8:08:35 AM]
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Botta v. Scanlon, 288 F.2d. 504, 508 (1961)

"A reasonable construction of the taxing statutes does not include vesting any tax official with absolute power of 
assessment against individuals not specified in the states as a person liable for the tax without an opportunity for 
judicial review of this status before the appellation of 'taxpayer' is bestowed upon them and their property is seized..." [Botta 
v. Scanlon, 288 F.2d. 504, 508 (1961)]

Economy Plumbing & Heating v. U.S., 470 F2d. 585 (1972)

“Revenue Laws relate to taxpayers [officers, employees, and elected officials of the Federal Government] and not to 
non-taxpayers [American Citizens/American Nationals not subject to the exclusive jurisdiction of the Federal 
Government].  The latter are without their scope.  No procedures are prescribed for non-taxpayers and no attempt is made 
to annul any of their Rights or Remedies in due course of law.  With them[non-taxpayers] Congress does not assume to 
deal and they are neither of the subject nor of the object of federal revenue laws.”  [Economy Plumbing & Heating v. U.S., 
470 F2d. 585 (1972)]

"Taxpayer" v. "Nontaxpayer": Which One are You?

Great IRS Hoax, section 5.3.1: "Taxpayer" v. "Nontaxpayer"

C.I.R. v. Trustees of L. Inv. Ass'n, 100 F.2d 18 (1939):

"And by statutory definition, 'taxpayer' includes any person, trust or estate subject to a tax imposed by the revenue act.  ...
Since the statutory definition of 'taxpayer' is exclusive, the federal courts do not have the power to create 
nonstatutory taxpayers for the purpose of applying the provisions of the Revenue Acts..."

Rowen v. U.S., 05-3766MMC. (N.D.Cal. 11/02/2005)

Specifically, Rowen seeks a declaratory judgment against the United States of America with respect to "whether or not 
the plaintiff is a taxpayer pursuant to, and/or under 26 U.S.C. § 7701(a)(14)." (See Compl. at 2.) This Court lacks 
jurisdiction to issue a declaratory judgment "with respect to Federal taxes other than actions brought under 
section 7428 of the Internal Revenue Code of 1986," a code section that is not at issue in the instant action. See 28 U.S.
C. § 2201; see also Hughes v. United States, 953 F.2d 531, 536-537 (9th Cir. 1991) (affirming dismissal of claim 
for declaratory relief under § 2201 where claim concerned question of tax liability). Accordingly, defendant's motion to 
dismiss is hereby GRANTED, and the instant action is hereby DISMISSED.

Copyright Family Guardian Fellowship Last revision: July 16, 2006 11:16 AM
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Jhn 3:16 For God so loved the world, that he gave his only 
begotten Son, that whosoever believeth in him 
should not perish, but have everlasting life.

 
 

Jhn 3:17 For God sent not his Son into the world to condemn 
the world; but that the world through him might be 
saved.

 
 

Jhn 3:18 He that believeth on him is not condemned: but he 
that believeth not is condemned already, because he 
hath not believed in the name of the only begotten 
Son of God.

 
 

Jhn 3:19 And this is the condemnation, that light is come into 
the world, and men loved darkness rather than light, 
because their deeds were evil.

 
 

Jhn 3:20 For every one that doeth evil hateth the light, neither 
cometh to the light, lest his deeds should be reproved.

 
 

Jhn 3:21 But he that doeth truth cometh to the light, that his 
deeds may be made manifest, that they are wrought 
in God.
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King James Version for John 3:16-21
Click to view instructions

     
   

Jhn 3:16   For God so loved the world, that he gave his only begotten Son, that 
whosoever believeth in him should not perish, but have everlasting 
life. 

     
   

Jhn 3:17   For God sent not his Son into the world to condemn the world; but 
that the world through him might be saved. 

     
   

Jhn 3:18   He that believeth on him is not condemned: but he that believeth not 
is condemned already, because he hath not believed in the name of 
the only begotten Son of God. 

     
   

Jhn 3:19   And this is the condemnation, that light is come into the world, and 
men loved darkness rather than light, because their deeds were evil. 

     
   

Jhn 3:20   For every one that doeth evil hateth the light, neither cometh to the 
light, lest his deeds should be reproved. 

     
   

Jhn 3:21   But he that doeth truth cometh to the light, that his deeds may be 
made manifest, that they are wrought in God. 
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In Suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the common law.  
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●     NEW! 2007 Spring Trial Session 

Schedules 

●     2007 Winter Trial Session 

Schedules

 

 
Electronic (North) Courtroom 
Information Sheet

   
 Guidelines for Use of the Tax 

Court's Electronic (North) 
Courtroom

 

●     Comments regarding the proposed amendment to 

Rule 173(b), Tax Court Rules of Practice and 

Procedure, received, and effective date of the 

proposed amendment extended until further notice by 

the Court. For more information, see the Press 

Release.

●     The Court has proposed amending its Rules of 

Practice and Procedure, requiring the filing of answers 

by the Commissioner of Internal Revenue in all small 

tax cases. For more information, see the Press 

Release and Notice.

●     If you are unfamiliar with the Tax Court or you would 

like information about starting a case and/or 

representing yourself before the Court, please visit 

the new Taxpayer Information Section.

●     The installation of a new telephone system 

necessitated changes to the Court's telephone 

numbers, effective Friday, February 3, 2006. For more 

information, see the Press Release.

●     The Tax Court began accepting credit card payments 

presented in person and converting checks into 

electronic funds transfers on December 19, 2005. For 

more information, see the Press Release.

●     Electronic (North) Courtroom located in Washington, 

DC, is available for use in Tax Court Proceedings. 

Press Release and Guidelines issued.

●     The Court has added TC and Memorandum Opinions 

from 09/25/95 to its Opinions Search.
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published from 09/25/95 and Summary Opinions 
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Summary opinions may not be treated as precedent for 
any other case.
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Mathes v. CIR, 576 F.2d 70, 1978

Mathes v. Commissioner of Internal Revenue, 576 F.2d 70, 1978: 

What "Money" Are You Paying to the Internal Revenue Service?

[1]     UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 
 

[2]     No. 77-3164, Summary Calendar*fn* 
[3]     1978.C05.40838 <http://www.versuslaw.com>; 576 F.2d 70 
[4]     July 10, 1978 

 
[5]     DONALD H. MATHES AND PATRICIA MARIE MATHES, PETITIONERS-APPELLANTS, 

v. 
COMMISSIONER OF INTERNAL REVENUE, RESPONDENT-APPELLEE 

 

[6]     Appeal from the Decision of the Tax Court of the United States. 
[7]     Donald H. Mathes, Houston, Texas, Patricia Marie Mathes, Houston, Texas, (Pro Se), for Appellant. 

 

[8]     M. Carr Ferguson, Asst. Atty. General, Tax Division, U.S. Dept. of Justice, Washington, District of Columbia, Gilbert 
E. Andrews, Act. Chief, Appellate Section U.S. Dept. of Justice, Washington, District of Columbia, Stuart E. Seigel, 
Cnsl., IRS, Washington, District of Columbia, Crombie J.D. Garrett, Atty., Tax Div., Dept. of Justice, Washington, District 
of Columbia, Gayle P. Miller, Atty., Tax Div., Dept. of Justice, Washington, District of Columbia, for Appellee. 

 

[9]     Roney, Gee and Fay, Circuit Judges. 

 

[10]    Author: Per Curiam 
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Mathes v. CIR, 576 F.2d 70, 1978

[11]    Taxpayers, Donald and Patricia Mathes, are husband and wife and filed their 1973 and 1974 tax returns jointly. On May 
20, 1975, taxpayers filed a Form 1040 return which they denominated "Amended 5-19-75 for Statutory Dollars" for 1973. 
On this amended return they reported as income approximately 40% of the amount on the original return. They repeated 
this process for their 1974 return. This discount upon the face value was, according to taxpayers, based upon statutes 
which define "the standard United States dollar . . . as either a specific weight of gold in a coin or a specific weight of silver 
in a coin." 

 

[12]    After an audit, the Commissioner of Internal Revenue issued a deficiency assessment based upon the face amount of 
income received by taxpayers in Federal Reserve Notes. The taxpayers filed a petition in the United States Tax 
Court challenging the deficiency assessment. The Tax Court rejected the challenge and taxpayers appeal. 

 

[13]    Taxpayers first assert that they have a legal right to choose a lawful method of reporting income which in their case is to 
report their income of "notes" in terms of lawful, statutory dollars. Taxpayers correctly state that "the legal right of a 
taxpayer to decrease the amount of what otherwise would be his taxes, or altogether avoid them, by means which the 
law permits, cannot be doubted." Gregory v. Helvering, 293 U.S. 465, 469, 55 S. Ct. 266, 267, 79 L. Ed. 596 (1935). 
However, the method used by these taxpayers to reduce their taxes is not a legal method. 

[14]    Close to a century ago, the Supreme Court stated: 

 

[15]    Under the power to borrow money on the credit of the United States, and to issue circulating notes for the money 
borrowed, [Congress'] power to define the quality and force of those notes as currency is as broad as the like power over 
a metallic currency under the power to coin money and to regulate the value thereof. Under the two powers, taken 
together, Congress is authorized to establish a national currency, either in coin or in paper, and to make that 
currency lawful money for all purposes, as regards the national government or private individuals. . . . (Emphasis added) 

 

[16]    Juilliard v. Greenman, 110 U.S. 421, 448, 4 S. Ct. 122, 130, 28 L. Ed. 204 (1884). 

 

[17]    Congress has delegated the power to establish this national currency which is lawful money to the Federal Reserve System. 
12 U.S.C. § 411. Congress has made the Federal Reserve note the measure of value in our monetary system, 12 U.S.C. § 
412 (1968),*fn1 and has defined Federal Reserve notes as legal tender for taxes, 31 U.S.C. § 392 (1965). Taxpayers' attempt 
to devalue the Federal Reserve notes they received as income is, therefore, not lawful under the laws of the United States. 
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[18]    Taxpayers also assert they were denied their Seventh Amendment right to trial by jury before the Tax Court. The 
Seventh Amendment preserves the right to jury trial "in suits at common law." Since there was no right of action at 
common law against a sovereign, enforceable by jury trial or otherwise, there is no constitutional right to a jury trial in a 
suit against the United States. See 9 C. Wright & A. Miller, Federal Practice & Procedure § 2314, at 68-69 (1971). Thus, 
there is a right to a jury trial in actions against the United States only if a statute so provides. Congress has not so 
provided when the taxpayer elects not to pay the assessment and sue for a redetermination in the Tax Court. For a taxpayer 
to obtain a trial by jury, he must pay the tax allegedly owed and sue for a refund in district court. 28 U.S.C. §§ 2402 and 
1346(a)(1). The law is therefore clear that a taxpayer who elects to bring his suit in the Tax Court has no right, statutory 
or constitutional, to a trial by jury. Phillips v. Commissioner, 283 U.S. 589, 599 n. 9, 51 S. Ct. 608, 75 L. Ed. 1289 
(1931); Wickwire v. Reinecke, 275 U.S. 101, 105-106, 48 S. Ct. 43, 72 L. Ed. 184 (1927); Dorl v. Commissioner, 507 
F.2d 406, 407 (2d Cir. 1974) (holding it "elementary that there is no right to a jury trial in the Tax Court."). 

 

[19]    One other issue the taxpayers raise is that the Tax Court judge violated the Canons of Judicial Ethics in deciding this case 
for the Internal Revenue Service. Although the Tax Court's opinion did not answer every argument, statute, and case cited 
by the taxpayers (as ours does not) and the opinion did not give an analysis of its decision, the decision was grounded upon 
the Constitution and the laws of the United States. 

 

[20]    AFFIRMED. 

 

[21]    Disposition 

 

[22]    AFFIRMED. 

 

 
 General Footnotes
 
[23]    *fn* Rule 18, 5 Cir., see Isbell Enterprises, Inc. v. Citizens Casualty Co. of New York et al., 5 Cir. 1970, 431 F.2d 409, Part I. 

 

 
 Opinion Footnotes
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[24]    *fn1 Any Federal Reserve bank may make application to the local Federal Reserve agent for such amount of the 
Federal Reserve notes hereinbefore provided for as it may require. Such application shall be accompanied with a tender to 
the local Federal Reserve agent or collateral in amount equal to the sum of the Federal Reserve notes thus applied for 
and issued pursuant to such application. The collateral security thus offered shall be notes, drafts, bills of exchange, 
or acceptances acquired under the provisions of sections 82, 342-347, 347c, and 372 of this title, or bills of exchange 
endorsed by a member bank of any Federal Reserve district and purchased under the provisions of sections 348a and 353-
359 of this title, or bankers' acceptances purchased under the provisions of said sections 348a and 353-359 of this title, or 
gold certificates, or Special Drawing Right certificates, or direct obligations of the United States. In no event shall 
such collateral security be less than the amount of Federal Reserve notes applied for. The Federal Reserve agents shall each 
day notify the Board of Governors of the Federal Reserve System of all issues and withdrawals of Federal Reserve notes to 
and by the Federal Reserve bank to which he is accredited. The said Board of Governors of the Federal Reserve System may 
at any time call upon a Federal Reserve bank for additional security to protect the Federal Reserve notes issued to it. 
(Emphasis added) 
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DOWNES v. BIDWELL, 182 U.S. 244 (1901)  

182 U.S. 244  

SAMUEL DOWNES, Doing Business under the Firm Name of S. B. Downes & Company, Plff. in 
Err.,  

v.  
GEORGE R. BIDWELL.  

No. 507.  
 

Argued January 8, 9, 10, 11, 1901.  
Decided May 27, 1901.  

[182 U.S. 244, 247]   This was an action begun in the circuit court by Downes, doing business under the 
firm name of S. B. Downes & Co., against the collector of the port of New York, to recover back duties 
to the amount of $659.35 exacted and paid under protest upon certain oranges consigned to the plaintiff 
at New York, and brought thither from the port of San Juan in the island of Porto Rico during the month 
of November, 1900, after the passage of the act temporarily providing a civil government and revenues 
for ths island of Porto Rico, known as the Foraker act.  

The district attorney demurred to the complaint for the want of jurisdiction in the court, and for 
insufficiency of its averments. The demurrer was sustained, and the complaint dismissed. Whereupon 
plaintiff sued out this writ of error.  

Messrs. Frederic R. Coudert, Jr., and Paul Fuller for plaintiff in error.  

Solicitor General Richards and Attorney General Griggs for defendant in error.  
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Statement by Mr. Justice Brown:  

This case involves the question whether merchandise brought into the port of New York from Porto 
Rico since the passage of the Foraker act is exempt from duty, notwithstanding the 3d section of that act 
which requires the payment of '15 [182 U.S. 244, 248]   per centum of the duties which are required to be 
levied, collected, and paid upon like articles of merchandise imported from foreign countries.'  

1. The exception to the jurisdiction of the court is not well taken. By Rev. Stat. 629, subd. 4, the circuit 
courts are vested with jurisdiction 'of all suits at law or in equity arising under any act providing for 
revenue from imports or tonnage,' irrespective of the amount involved. This section should be construed 
in connection with 643, which provides for the removal from state courts to circuit courts of the United 
States of suits against revenue officers 'on account of any act done under color of his office, or of any 
such [revenue] law, or on account of any right, title, or authority claimed by such officer or other person 
under any such law.' Both these sections are taken from the act of March 2, 1833 ( 4 Stat. at L. 632, 
chap. 57) commonly known as the force bill, and are evidently intended to include all actions against 
customs officers acting under color of their office. While, as we have held in De Lima v. Bidwell, 181 
U. S. --, ante, 743, 21 Sup. Ct. Rep. 743, Actions against the collector to recover back duties assessed 
upon nonimportable property are not 'customs cases' in the sense of the administrative act, they are, 
nevertheless, actions arising under an act to provide for a revenue from imports, in the sense of 629, 
since they are for acts done by a collector under color of his office. This subdivision of 629 was not 
repealed by the jurisdictional act of 1875, or the subsequent act of August 13, 1888, since these acts 
were 'not intended to interfere with the prior statutes conferring jurisdiction upon the circuit or district 
courts in special cases and over particular subjects. United States v. Mooney, 116 U.S. 104, 107 , 29 S. 
L. ed. 550, 552, 6 Sup. Ct. Rep. 304, 306. See also Merchants' Ins. Co. v. Ritchie, 5 Wall. 541, 18 L. ed. 
540; Philadelphia v. The Collector, 5 Wall. 720, sub nom. Philadelphia v. Diehl, 18 L. ed. 614; 
Hornthall v. The Collector, 9 Wall. 560, sub nom. Hornthall v. Keary, 19 L. ed. 560 As the case 
'involves the construction or application of the Constitution,' as well as the constitutionality of a law of 
the United States, the writ of error was properly sued out from this court.  

2. In the case of De Lima v. Bidwell just decided, 181 U. S. --, ante, 743, 21 Sup. Ct. Rep. 743, we held 
that, upon the ratification of the treaty of peace with Spain, Porto Rico ceased to be a foreign country, 
and became a terri- [182 U.S. 244, 249]   tory of the United States, and that duties were no longer 
collectible upon merchandise brought from that island. We are now asked to hold that it became a part 
of the United States within that provision of the Constitution which declares that 'all duties, imposts, 
and excises shall be uniform throughout the United States.' Art. 1, 8. If Porto Rico be a part of the 
United States, the Foraker act imposing duties upon its products is unconstitutional, not only by reason 
of a violation of the uniformity clause, but because by 9 'vessels bound to or from one state' cannot 'be 
obliged to enter, clear, or pay duties in another.'  

The case also involves the broader question whether the revenue clauses of the Constitution extend of 
their own force to our newly acquired territories. The Constitution itself does not answer the question. 
Its solution must be found in the nature of the government created by that instrument, in the opinion of 
its contemporaries, in the practical construction put upon it by Congress, and in the decisions of this 
court.  

The Federal government was created in 1777 by the union of thirteen colonies of Great Britain in 
'certain articles of confederation and perpetual union,' the first one of which declared that 'the stile of 
this confederacy shall be the United States of America.' Each member of the confederacy was 
denominated a state. Provision was made for the representation of each state by not less than two nor 
more than seven delegates; but no mention was made of territories or other lands, except in article 11, 
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which authorized the admission of Canada, upon its 'acceding to this confederation,' and of other 
colonies if such admission were agreed to by nine states. At this time several states made claims to large 
tracts of land in the unsettled west, which they were at first indisposed to relinquish. Disputes over 
these lands became so acrid as nearly to defeat the confederacy, before it was fairly put in operation. 
Several of the states refused to ratify the articles, because the convention had taken no steps to settle the 
titles to these lands upon principles of equity and sound policy; but all of them, through fear of being 
accused of disloyalty, finally yielded their claims, though Maryland held out until 1781. Most of these 
states in the [182 U.S. 244, 250]   meantime having ceded their interests in these lands, the confederate 
Congress, in 1787, created the first territorial government northwest of the Ohio river, provided for 
local self-government, a bill of rights, a representation in Congress by a delegate, who should have a 
seat 'with a right of debating, but not of voting,' and for the ultimate formation of states therefrom, and 
their admission into the Union on an equal footing with the original states.  

The confederacy, owing to well-known historical reasons, having proven a failure, a new Constitution 
was formed in 1787 by 'the people of the United States' 'for the United States of America,' as its 
preamble declares. All legislative powers were vested in a Congress consisting of representatives from 
the several states, but no provision was made for the admission of delegates from the territories, and no 
mention was made of territories as separate portions of the Union, except that Congress was empowered 
'to dispose of and make all needful rules and regulations respecting the territory or other property 
belonging to the United States.' At this time all of the states had ceded their unappropriated lands except 
North Carolina and Georgia. It was thought by Chief Justice Taney in the Dred Scott Case, 19 How. 
393, 436, 15 L. ed. 691, 713, that the sole object of the territorial clause was 'to transfer to the new 
government the property then held in common by the states, and to give to that government power to 
apply it to the objects for which it had been destined by mutual agreement among the states before their 
league was dissolved;' that the power 'to make needful rules and regulations' was not intended to give 
the powers of sovereignty, or to authorize the establishment of territorial governments,-in short, that 
these words were used in a proprietary, and not in a political, sense. But, as we observed in De Lima v. 
Bidwell, the power to establish territorial governments has been too long exercised by Congress and 
acquiesced in by this court to be deemed an unsettled question. Indeed, in the Dred Scott Case it was 
admitted to be the inevitable consequence of the right to acquire territory.  

It is sufficient to observe in relation to these three fundamental instruments, that it can nowhere be 
inferred that the [182 U.S. 244, 251]   territories were considered a part of the United States. The 
Constitution was created by the people of the United States, as a union of states, to be governed solely 
by representatives of the states; and even the provision relied upon here, that all duties, imposts, and 
excises shall be uniform 'throughout the United States,' is explained by subsequent provisions of the 
Constitution, that 'no tax or duty shall be laid on articles exported from any state,' and 'no preference 
shall be given by any regulation of commerce or revenue to the ports of one state over those of another; 
nor shall vessels bound to or from one state be obliged to enter, clear, or pay duties in another.' In short, 
the Constitution deals with states, their people, and their representatives.  

The 13th Amendment to the Constitution, prohibiting slavery and involuntary servitude 'within the 
United States, or in any place subject to their jurisdiction,' is also significant as showing that there may 
be places within the jurisdiction of the United States that are no part of the Union. To say that the 
phraseology of this amendment was due to the fact that it was intended to prohibit slavery in the 
seceded states, under a possible interpretation that those states were no longer a part of the Union, is to 
confess the very point in issue, since it involves an admission that, if these states were not a part of the 
Union, they were still subject to the jurisdiction of the United States.  

Upon the other hand, the 14th Amendment, upon the subject of citizenship, declares only that 'all 
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persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of 
the United States, and of the state wherein they reside.' Here there is a limitation to persons born or 
naturalized in the United States, which is not extended to persons born in any place 'subject to their 
jurisdiction.'  

The question of the legal relations between the states and the newly acquired territories first became the 
subject of public discussion in connection with the purchase of Louisiana in 1803. This purchase arose 
primarily from the fixed policy of Spain to exclude all foreign commerce from the Mississippi. This 
restriction became intolerable to the large number of immigrants who were leaving the eastern states to 
settle in the fertile val- [182 U.S. 244, 252]   ley of that river and its tributaries. After several futile attempts 
to secure the free navigation of that river by treaty, advantage was taken of the exhaustion of Spain in 
her war with France, and a provision inserted in the treaty of October 27, 1795, by which the 
Mississippi river was opened to the commerce of the United States. 8 Stat. at L. 138, 140, art. 4. In 
October, 1800, by the secret treaty of San Ildefonso, Spain retroceded to France the territory of 
Louisiana. This treaty created such a ferment in this country that James Monroe was sent as minister 
extraordinary with discretionary powers to co-operate with Livingston, then minister to France, in the 
purchase of New Orleans, for which Congress appropriated $2,000,000. To the surprise of the 
negotiators, Bonaparte invited them to make an offer for the whole of Louisiana at a price finally fixed 
at $15,000,000. It is well known that Mr. Jefferson entertained grave doubts as to his power to make the 
purchase, or, rather, as to his right to annex the territory and make it part of the United States, and had 
instructed Mr. Livingston to make no agreement to that effect in the treaty, as he believed it could not 
be legally done. Owing to a new war between England and France being upon the point of breaking out, 
there was need for haste in the negotiations, and Mr. Livingston took the responsibility of disobeying 
his instructions, and, probably owing to the insistence of Bonaparte, consented to the 3d article of the 
treaty, which provided that 'the inhabitants of the ceded territory shall be incorporated in the Union of 
the United States, and admitted as soon as possible, according to the principles of the Federal 
Constitution, to the enjoyment of all the rights, advantages, and immunities of citizens of the United 
States; and in the meantime they shall be maintained and protected in the free enjoyment of their 
liberty, property, and the religion which they profess.' [8 Stat. at L. 202.] This evidently committed the 
government to the ultimate, but not to the immediate, admission of Louisiana as a state, and postponed 
its incorporation into the Union to the pleasure of Congress. In regard to this, Mr. Jefferson, in a letter 
to Senator Breckinridge of Kentucky, of August 12, 1803, used the following language: 'This treaty 
must, of course, be laid before both Houses, because [182 U.S. 244, 253]   both have important functions to 
exercise respecting it. They, I presume, will see their duty to their country in ratifying and paying for it, 
so as to secure a good which would otherwise probably be never again in their power. But I suppose 
they must then appeal to the nation for an additional article to the Constitution approving and 
confirming an act which the nation had not previously authorized. The Constitution has made no 
provision for holding foreign territory, still less for incorporating foreign nations into our Union. The 
Executive, in seizing the fugitive occurrence which so much advances the good of our country, have 
done an act beyond the Constitution.'  

To cover the questions raised by this purchase Mr. Jefferson prepared two amendments to the 
Constitution, the first of which declared that 'the province of Louisiana is incorporated with the United 
States and made part thereof;' and the second of which was couched in a little different language, viz.: 
'Louisiana, as ceded by France to the United States, is made a part of the United States. Its white 
inhabitants shall be citizens, and stand, as to their rights and obligations, on the same footing as other 
citizens in analogous situations.' But by the time Congress assembled, October 17, 1803, either the 
argument of his friends or the pressing necessity of the situation seems to have dispelled his doubts 
regarding his power under the Constitution, since in his message to Congress he referred the whole 
matter to that body, saying that 'with the wisdom of Congress it will rest to take those ulterior measures 
which may be necessary for the immediate occupation and temporary government of the country; for its 
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incorporation into the Union.' Jefferson's Writings, vol. 8, p. 269.  

The raising of money to provide for the purchase of this territory, and the act providing a civil 
government, gave rise to an animated debate in Congress, in which two questions were prominently 
presented: First, whether the provision for the ultimate incorporation of Louisiana into the Union was 
constitutional; and, second, whether the 7th article of the treaty admitting the ships of Spain and France 
for the next twelve years 'into the ports of New Orleans, and in all other legal ports of entry within the 
ceded territory, in the same manner as the ships of [182 U.S. 244, 254]   the United States coming directly 
from France or Spain, or any of their colonies, without being subject to any other or greater duty on 
merchandise or other or greater tonnage than that paid by the citizens of the United States' [8 Stat. at L. 
204], was an unlawful discrimination in favor of those ports and an infringement upon art. 1, 9, of the 
Constitution, that no preference shall be given by any regulation of commerce or revenue to the ports of 
one state over those of another.' This article of the treaty contained the further stipulation that 'during 
the space of time above mentioned to other nation shall have a right to the same privileges in the ports 
of the ceded territory; . . . and it is well understood that the object of the above article is to favor the 
manufactures, commerce, freight, and navigation of France and Spain.'  

It is unnecessary to enter into the details of this debate. The arguments of individual legislators are no 
proper subject for judicial comment. They are so often influenced by personal or political 
considerations, or by the assumed necessities of the situation, that they can hardly be considered even as 
the deliberate views of the persons who make them, much less as dictating the construction to be put 
upon the Constitution by the courts. United States v. Union P. R. Co. 91 U.S. 72, 79 , 23 S. L. ed, 224, 
228. Suffice it to say that the administration party took the ground that, under the constitutional power 
to make treaties, there was ample power to acquire territory, and to hold and govern it under laws to be 
passed by Congress; and that as Louisiana was incorporated into the Union as a territory, and not as a 
state, a stipulation for citizenship became necessary; that as a state they would not have needed a 
stipulation for the safety of their liberty, property, and religion, but as territory this stipulation would 
govern and restrain the undefined powers of Congress to 'make rules and regulations' for territories. The 
Federalists admitted the power of Congress to acquire and hold territory, but denied its power to 
incorporate it into the Union under the Constitution as it then stood.  

They also attacked the 7th article of the treaty, discriminating in favor of French and Spanish ships, as a 
distinct violation of the Constitution against preference being given to the [182 U.S. 244, 255]   ports of 
one state over those of another. The administration party, through Mr. Elliott of Vermont, replied to this 
that 'the states, as such, were equal and intended to preserve that equality; and the provision of the 
Constitution alluded to was calculated to prevent Congress from making any odious discrimination or 
distinctions between particular states. It was not contemplated that this provision would have 
application to colonial or territorial acquisitions.' Said Mr. Nicholson of Maryland, speaking for the 
administration: It [Louisiana] is in the nature of a colony whose commerce may be regulated without 
any reference to the Constitution. Had it been the island of Cuba which was ceded to us, under a similar 
condition of admitting French and Spanish vessels for a limited time into Havana, could it possibly 
have been contended that this would be giving a preference to the ports of one state over those of 
another, or that the uniformity of duties, imposts, and excises throughout the United States would have 
been destroyed? And because Louisiana lies adjacent to our own territory is it to be viewed in a 
different light?'  

As a sequence to this debate two bills were passed, one October 31, 1803 (2 Stat. at L. 245, chap. 1), 
authorizing the President to take possession of the territory and to continue the existing government, 
and the other November 10, 1803 (2 Stat. at L. 245, chap. 2), making provision for the payment of the 
purchase price. These acts continued in force until March 26, 1804, when a new act was passed 
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providing for a temporary government (2 Stat. at L. 283, chap. 38), and vesting all legislative powers in 
a governor and legislative council, to be appointed by the President. These statutes may be taken as 
expressing the views of Congress, first, that territory may be lawfully acquired by treaty, with a 
provision for its ultimate incorporation into the Union; and, second, that a discrimination in favor of 
certain foreign vessels trading with the ports of a newly acquired territory is no violation of that clause 
of the Constitution (art. 1, 9) that declares that no preference shall be given to the ports of one state over 
those of another. It is evident that the constitutionality of this discrimination can only be supported 
upon the theory that ports of territories are not ports of state within the meaning of the Constitution. [182 
U.S. 244, 256]   The same construction was adhered to in the treaty with Spain for the purchase of Florida 
(8 Stat. at L. 252) the 6th article of which provided that the inhabitants should 'be incorporated into the 
Union of the United States, as soon as may be consistent with the principles of the Federal 
Constitution;' and the 15th article of which agreed that Spanish vessels coming directly from Spanish 
ports and laden with productions of Spanish growth or manufacture should be admitted, for the term of 
twelve years, to the ports of Pensacola and St. Augustine 'without paying other or higher duties on their 
cargoes, or of tonnage, than will be paid by the vessels of the United States,' and that 'during the said 
term no other nation shall enjoy the same privileges within the ceded territories.'  

So, too, in the act annexing the Republic of Hawaii, there was a provision continuing in effect the 
customs relations of the Hawaiian islands with the United States and other countries, the effect of which 
was to compel the collection in those islands of a duty upon certain articles, whether coming from the 
United States or other countries, much greater than the duty provided by the general tariff law then in 
force. This was a discrimination against the Hawaiian ports wholly inconsistent with the revenue 
clauses of the Constitution, if such clauses were there operative.  

The very treaty with Spain under discussion in this case contains similar discriminative provisions, 
which are apparently irreconcilable with the Constitution, if that instrument be held to extend to these 
islands immediately upon their cession to the United States. By article 4 the United States agree, for the 
term of ten years from the date of the exchange of the ratifications of the present treaty, to admit 
Spanish ships and merchandise to the ports of the Philippine islands on the same terms as ships and 
merchandise of the United States,'-a privilege not extending to any other ports. It was a clear breach of 
the uniformity clause in question, and a manifest excess of authority on the part of the commissioners, 
if ports of the Philippine islands be ports of the United States.  

So, too, by article 13, 'Spanish scientific, literary, and artistic works . . . shall be continued to be 
admitted free of [182 U.S. 244, 257]   duty in such territories for the period of ten years, to be reckoned 
from the date of the exchange of the ratifications of this treaty.' This is also a clear discrimination in 
favor of Spanish literary productions into particular ports.  

Notwithstanding these provisions for the incorporation of territories into the Union, Congress, not only 
in organizing the territory of Louisiana by act of March 26, 1804, but all other territories carved out of 
this vast inheritance, has assumed that the Constitution did not extend to them of its own force, and has 
in each case made special provision, either that their legislatures shall pass no law inconsistent with the 
Constitution of the United States, or that the Constitution or laws of the United States shall be the 
supreme law of such territories. Finally, in Rev. Stat. 1891, a general provision was enacted that 'the 
Constitution and all laws of the United States which are not locally inapplicable shall have the same 
force and effect within all the organized territories, and in every territory hereafter organized, as 
elsewhere within the United States.'  

So, too, on March 6, 1820 (3 Stat. at L. 545, chap. 22), in an act authorizing the people of Missouri to 
form a state government, after a heated debate, Congress declared that in the territory of Louisiana 
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north of 36ø 30' slavery should be forever prohibited. It is true that, for reasons which have become 
historical, this act was declared to be unconstitutional in Scott v. Sandford, 19 How. 393, 15 L. ed. 691, 
but it is none the less a distinct annunciation by Congress of power over property in the territories, 
which it obviously did not possess in the several states.  

The researches of counsel have collated a large number of other instances in which Congress has in its 
enactments recognized the fact that provisions intended for the states did not embrace the territories, 
unless specially mentioned. These are found in the laws prohibiting the slave trade with 'the United 
States or territories thereof;' or equipping ships 'in any port or place within the jurisdiction of the United 
States;' in the internal revenue laws, in the early ones of which no provision was made for the collection 
of taxes in the territory not included within the boundaries of the existing states, and others of which 
extended them expressly to the territories, or 'within [182 U.S. 244, 258]   the exterior boundaries of the 
United States;' and in the acts extending the internal revenue laws to the territories of Alaska and 
Oklahoma. It would prolong this opinion unnecessarily to set forth the provisions of these acts in detail. 
It is sufficient to say that Congress has or has not applied the revenue laws to the territories, as the 
circumstances of each case seemed to require, and has specifically legislated for the territories 
whenever it was its intention to execute laws beyond the limits of the states. Indeed, whatever may have 
been the fluctuations of opinion in other bodies (and even this court has not been exempt from them ), 
Congress has been consistent in recognizing the difference between the states and territories under the 
Constitution.  

The decisions of this court upon this subject have not been altogether harmonious. Some of them are 
based upon the theory that the Constitution does not apply to the territories without legislation. Other 
cases, arising from territories where such legislation has been had, contain language which would 
justify the inference that such legislation was unnecessary, and that the Constitution took effect 
immediately upon the cession of the territory to the United States. It may be remarked, upon the 
threshold of an analysis of these cases, that too much weight must not be given to general expressions 
found in several opinions that the power of Congress over territories is complete and supreme, because 
these words may be interpreted as meaning only supreme under the Constitution; her, upon the other 
hand, to general statements that the Constitution covers the territories as well as the states, since in such 
cases it will be found that acts of Congress had already extended the Constitution to such territories, and 
that thereby it subordinated, not only its own acts, but those of the territorial legislatures, to what had 
become the supreme law of the land. 'It is a maxim not to be disregarded that general expressions, in 
every opinion, are to be taken in connection with the case in which those expressions are used. If they 
go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit 
when the very point is presented for decision. The reason of this maxim is obvious. The question 
actually [182 U.S. 244, 259]   before the court is investigated with care, and considered in its full extent. 
Other principles which may serve to illustrate it are considered in their relation to the case decided, but 
their possible bearing on all other cases is seldom completely investigated.' Cohen v. Virginia, 6 Wheat. 
264, 399, 5 L. ed. 257, 290.  

The earliest case is that of Hepburn v. Ellzey, 2 Cranch, 445, 2 L. ed. 332, in which this court held that, 
under that clause of the Constitution limiting the jurisdiction of the courts of the United States to 
controversies between citizens of different states, a citizen of the District of Columbia could not 
maintain an action in the circuit court of the United States. It was argued that the word 'state.' in that 
connection, was used simply to denote a distinct political society. 'But,' said the Chief Justice, 'as the act 
of Congress obviously used the word 'state' in reference to that term as used in the Constitution, it 
becomes necessary to inquire whether Columbia is a state in the sense of that instrument. The result of 
that examination is a conviction that the members of the American confederacy only are the states 
contemplated in the Constitution , . . . and excludes from the term the signification attached to it by 
writers on the law of nations.' This case was followed in Barney v. Baltimore, 6 Wall. 280, 18 L. ed. 
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825, and quite recently in Hooe v. Jamieson, 166 U.S. 395 , 41 L. ed. 1049, 17 Sup. Ct. Rep. 596. The 
same rule was applied to citizens of territories in New Orleans v. Winter, 1 Wheat. 91, 4 L. ed. 44, in 
which an attempt was made to distinguish a territory from the District of Columbia. But it was said that 
'neither of them is a state in the sense in which that term is used in the Constitution.' In Scott v. Jones, 5 
How. 343, 12 L. ed. 181, and in Miners' Bank v. Iowa ex rel. District Prosecuting Attorney, 12 How. 1, 
13 L. ed. 867, it was held that under the judiciary act, permitting writs of error to the supreme court of a 
state in cases where the validity of a state statute is drawn in question, an act of a territorial legislature 
was not within the contemplation of Congress.  

Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98, was an action of trespass or, as appears by the 
original record, replevin, brought in the circuit court for the District of Columbia to try the right of 
Congress to impose a direct tax for general purposes on that District. 3 Stat. at L. 216, chap. 60. It was 
insisted that Congress could act in a double capacity: in one as legislating [182 U.S. 244, 260]   for the 
states; in the other as a local legislature for the District of Columbia. In the latter character, it was 
admitted that the power of levying direct taxes might be exercised, but for District purposes only, as a 
state legislature might tax for state purposes; but that it could not legislate for the District under art. 1, 
8, giving to Congress the power 'to lay and collect taxes, imposts, and excises,' which 'shall be uniform 
throughout the United States,' inasmuch as the District was no part of the United States. It was held that 
the grant of this power was a general one without limitation as to place, and consequently extended to 
all places over which the government extends; and that it extended to the District of Columbia as a 
constituent part of the United States. The fact that art. 1 , 2, declares that 'representatives and direct 
taxes shall be apportioned among the several states . . . according to their respective numbers' furnished 
a standard by which taxes were apportioned, but not to exempt any part of the country from their 
operation. 'The words used do not mean that direct taxes shall be imposed on states only which are 
represented, or shall be apportioned to representatives; but that direct taxation, in its application to 
states, shall be apportioned to numbers.' That art. 1, 9, 4, declaring that direct taxes shall be laid in 
proportion to the census, was applicable to the District of Columbia, 'and will enable Congress to 
apportion on it its just and equal share of the burden, with the same accuracy as on the respective states. 
If the tax be laid in this proportion, it is within the very words of the restriction. It is a tax in proportion 
to the census or enumeration referred to.' It was further held that the words of the 9th section did not 'in 
terms require that the system of direct taxation, when resorted to, shall be extended to the territories, as 
the words of the 2d section require that it shall be extended to all the states. They therefore may, 
without violence, be understood to give a rule when the territories shall be taxed, without imposing the 
necessity of taxing them.'  

There could be no doubt as to the correctness of this conclusion, so far, at least, as it applied to the 
District of Columbia. This District had been a part of the states of Maryland and [182 U.S. 244, 261]   
Virginia. It had been subject to the Constitution, and was a part of the United States. The Constitution 
had attached to it irrevocably. There are steps which can never be taken backward. The tie that bound 
the states of Maryland and Virginia to the Constitution could not be dissolved, without at least the 
consent of the Federal and state governments to a formal separation. The mere cession of the District of 
Columbia to the Federal government relinquished the authority of the states, but it did not take it out of 
the United States or from under the aegis of the Constitution. Neither party had ever consented to that 
construction of the cession. If, before the District was set off, Congress had passed an unconstitutional 
act affecting its inhabitants, it would have been void. If done after the District was created, it would 
have been equally void; in other words, Congress could not do indirectly, by carving out the District, 
what it could not do directly. The District still remained a part of the United States, protected by the 
Constitution. Indeed, it would have been a fanciful construction to hold that territory which had been 
once a part of the United States ceased to be such by being ceded directly to the Federal government.  

In delivering the opinion, however, the Chief Justice made certain observations which have occasioned 
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some embarrassment in other cases. 'The power,' said he, 'to lay and collect duties, imposts, and excises 
may be exercised, and must be exercised, throughout the United States. Does this term designate the 
whole, or any particular portion of the American empire? Certainly this question can admit but of one 
answer. It is the name given to our great Republic which is composed of states and territories. The 
District of Columbia, or the territory west of the Missouri, is not less within the United States than 
Maryland or Pennsylvania; and it is not less necessary, on the principles of our Constitution, that 
uniformity in the imposition of imposts, duties, and excises should be observed in the one than in the 
other. Since, then, the power to lay and collect taxes, which includes direct taxes, is obviously 
coextensive with the power to lay and collect duties, imposts, and excises, and since the latter extends 
throughout the United States, it follows that the power to impose direct taxes also extends through- [182 
U.S. 244, 262]   out the United States.' So far as applicable to the District of Columbia, these observations 
are entirely sound. So far as they apply to the territories, they were not called for by the exigencies of 
the case.  

In line with Loughborough v. Blake is the case of Callan v. Wilson, 127 U.S. 540 , 32 L. ed. 223, 8 Sup. 
Ct. Rep. 1301, in which the provisions of the Constitution relating to trial by jury were held to be in 
force in the District of Columbia. Upon the other hand, in De Geofroy v. Riggs 133 U.S. 258 , 33 L. ed. 
642, 10 Sup. Ct. Rep. 295, the District of Columbia, as a political community, was held to be one of 'the 
states of the Union' within the meaning of that term as used in a consular convention of February 23, 
1853, with France. The 7th article of that convention provided that in all the states of the Union whose 
existing laws permitted it Frenchmen should enjoy the right of holding, disposing of, and inheriting 
property in the same manner as citizens of the United States; and as to the states of the Union by whose 
existing laws aliens were not permitted to hold real estate the President engaged to recommend to them 
the passage of such laws as might be necessary for the purpose of conferring this right. The court was of 
opinion that if these terms, 'states of the Union,' were held to exclude the District of Columbia and the 
territories, our government would be placed in the inconsistent position of stipulating that French 
citizens should enjoy the right of holding, disposing of, and inheriting property in like manner as 
citizens of the United States, in states whose laws permitted it, and engaging that the President should 
recommend the passage of laws conferring that right in states whose laws did not permit aliens to hold 
real estate, while at the same time refusing to citizens of France holding property in the District of 
Columbia and in some of the territories, where the power of the United States is in that respect 
unlimited, a like release from the disabilities of alienage, 'thus discriminating against them in favor of 
citizens of France holding property in states having similar legislation. No plausible motive can be 
assigned for such discrimination. A right which the government of the United States apparently desires 
that citizens of France should enjoy in all the states it would hardly refuse to them in the district [182 
U.S. 244, 263]   embracing its capital, or in any of its own territorial dependencies.'  

This case may be considered as establishing the principle that, in dealing with foreign sovereignties, the 
term 'United States' has a broader meaning than when used in the Constitution, and includes all 
territories subject to the jurisdiction of the Federal government, wherever located. In its treaties and 
conventions with foreign nations this government is a unit. This is so, not because the territories 
comprised a part of the government established by the people of the states in their Constitution, but 
because the Federal government is the only authorized organ of the territories, as well as of the states, in 
their foreign relations. By art. 1, 10, of the Constitution, 'no state shall enter into any treaty, alliance, or 
confederation, . . . [or] enter into any agreement or compact with another state, or with a foreign power.' 
It would be absurd to hold that the territories, which are much less independent than the states, and are 
under the direct control and tutelage of the general government, possess a power in this particular which 
is thus expressly forbidden to the states.  

It may be added in this connection, that to put at rest all doubts regarding the applicability of the 
Constitution to the District of Columbia, Congress by the act of February 21, 1871 (16 Stat. at L. 419, 
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426, chap. 62, 34), specifically extended the Constitution and laws of the United States to this District.  

The case of American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, originated in a libel filed 
in the district court for South Carolina, for the possession of 356 bales of cotton which had been 
wrecked on the coast of Florida, abandoned to the insurance companies, and subsequently brought to 
Charleston. Canter claimed the cotton as bona fide purchaser at a marshal's sale at Key West, by virtue 
of a decree of a territorial court consisting of a notary and five jurors, proceeding under an act of the 
governor and legislative council of Florida. The case turned upon the question whether the sale by that 
court was effectual to devest the interest of the underwriters. The district judge pronounced the 
proceedings a nullity, and rendered a decree from which both parties appealed to the circuit court. The 
circuit court [182 U.S. 244, 264]   reversed the decree of the district court upon the ground that the 
proceedings of the court at Key West were legal, and transferred the property to Canter, the alleged 
purchaser.  

The opinion of the circuit court was delivered by Mr. Justice Johnson, of the Supreme Court, and is 
published in full in a note in Peters's Reports. It was argued that the Constitution vested the admiralty 
jurisdiction exclusively in the general government; that the legislature of Florida had exercised an 
illegal power in organizing this court, and that its decrees were void. On the other hand, it was insisted 
that this was a court of separate and distinct jurisdiction from the courts of the United States, and as 
such its acts were not to be reviewed in a foreign tribunal, such as was the court of South Carolina; 'that 
the district of Florida was no part of the United States, but only an acquisition or dependency, and as 
such the Constitution per se had no binding effect in or over it.' 'It becomes,' said the court 
'indispensable to the solution of these difficulties that we should conceive a just idea of the relation in 
which Florida stands to the United States. . . . And, first, it is obvious that there is a material distinction 
between the territory now under consideration and that which is acquired from the aborigines ( whether 
by purchase or conquest) within the acknowledged limits of the United States, as also that which is 
acquired by the establishment of a disputed line. As to both these there can be no question that the 
sovereignty of the state or territory within which it lies, and of the United States, immediately attached, 
producing a complete subjection to all the laws and institutions of the two governments, local and 
general, unless modified by treaty. The question now to be considered relates to territories previously 
subject to the acknowledged jurisdiction of another sovereign, such as was Florida to the Crown of 
Spain. And on this subject we have the most explicit proof that the understanding of our public 
functionaries is that the government and laws of the United States do not extend to such territory by the 
mere act of cession. For in the act of Congress of March 30, 1822, 9, we have an enumeration of the 
acts of Congress which are to be held in force in the territory; and in the 10th section an enumeration, in 
the nature of a bill [182 U.S. 244, 265]   of rights, of privileges and immunities which could not be denied 
to the inhabitants of the territory if they came under the Constitution by the mere act of cession. . . . 
These states, this territory, and future states to be admitted into the Union are the sole objects of the 
Constitution; there is no express provision whatever made in the Constitution for the acquisition or 
government of territories beyond those limits.' He further held that the right of acquiring territory was 
altogether incidental to the treaty-making power; that their government was left to Congress; that the 
territory of Florida did 'not stand in the relation of a state to the United States;' that the acts establishing 
a territorial government were the Constitution of Florida; that while, under these acts, the territorial 
legislature could enact nothing inconsistent with what Congress had made inherent and permanent in 
the territorial government, it had not done so in organizing the court at Key West.  

From the decree of the circuit court the underwriters appealed to this court, and the question was argued 
whether the circuit court was correct in drawing a distinction between territories existing at the date of 
the Constitution and territories subsequently acquired. The main contention of the appellants was that 
the superior courts of Florida had been vested by Congress with exclusive jurisdiction in all admiralty 
and maritime cases; that salvage was such a case, and therefore any law of Florida giving jurisdiction in 
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salvage cases to any other court was unconstitutional. On behalf of the purchaser it was argued that the 
Constitution and laws of the United States were not per se in force in Florida, nor the inhabitants 
citizens of the United States; that the Constitution was established by the people of the United States for 
the United States; that if the Constitution were in force in Florida it was unnecessary to pass an act 
extending the laws of the United States to Florida. 'What is Florida?' said Mr. Webster. 'It is no part of 
the United States. How can it be? How is it represented? Do the laws of the United States reach 
Florida? Not unless by particular provisions.'  

The opinion of Mr. Chief Justice Marshall in this case should be read in connection with art. 3, 1 and 2, 
of the Con- [182 U.S. 244, 266]   stitution, vesting 'the judicial power of the United States' in 'one Supreme 
Court and in such inferior courts as the Congress may from time to time ordain and establish. The 
judges both of the Supreme and inferior courts shall hold their offices during good behavior,' etc. He 
held that the court 'should take into view the relation in which Florida stands to the United States;' that 
territory ceded by treaty 'becomes a part of the nation to which it is annexed, either on the terms 
stipulated in the treaty of cession, or on such as its new master shall impose.' That Florida, upon the 
conclusion of the treaty, became a territory of the United States and subject to the power of Congress 
under the territorial clause of the Constitution. The acts providing a territorial government for Florida 
were examined in detail. He held that the judicial clause of the Constitution, above quoted, did not 
apply to Florida; that the judges of the superior courts of Florida held their office for four years; that 
'these courts are not, then, constitutional courts in which the judicial power conferred by the 
Constitution on the general government can be deposited;' that 'they are legislative courts, created in 
virtue of the general right of sovereignty which exists in the government,' or in virtue of the territorial 
clause of the Constitution; that the jurisdiction with which they are invested is not a part of judicial 
power of the Constitution, but is conferred by Congress in the exercise of those general powers which 
that body possesses over the territories of the United States; and that in legislating for them Congress 
exercises the combined powers of the general and of a state government. The act of the territorial 
legislature creating the court in question was held not to be 'inconsistent with the laws and Constitution 
of the United States,' and the decree of the circuit court was affirmed.  

As the only judicial power vested in Congress is to create courts whose judges shall hold their offices 
during good behavior, it necessarily follows that, if Congress authorizes the creation of courts and the 
appointment of judges for a limited time, it must act independently of the Constitution and upon 
territory which is not part of the United States within the meaning of the Constitution. In delivering his 
opinion in this [182 U.S. 244, 267]   case Mr. Chief Justice Marshall made no reference whatever to the 
prior case of Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98, in which he had intimated that the 
territories were part of the United States. But if they be a part of the United States, it is difficult to see 
how Congress could create courts in such territories, except under the judicial clause of the 
Constitution. The power to make needful rules and regulations would certainly not authorize anything 
inconsistent with the Constitution if it applied to the territories. Certainly no such court could be created 
within a state, except under the restrictions of the judicial clause. It is sufficient to say that this case has 
ever since been accepted as authority for the proposition that the judicial clause of the Constitution has 
no application to courts created in the territories, and that with respect to them Congress has a power 
wholly unrestricted by it. We must assume as a logical inference from this case that the other powers 
vested in Congress by the Constitution have no application to these territories, or that the judicial clause 
is exceptional in that particular.  

This case was followed in Benner v. Porter, 9 How. 235, 13 L. ed. 119, in which it was held that the 
jurisdiction of these territorial courts ceased upon the admission of Florida into the Union, Mr. Justice 
Nelson remarking of them (p. 242, L. ed. p. 122), that 'they are not organized under the Constitution, 
nor subject to its complex distribution of the powers of government, as the organic law; but are the 
creations, exclusively, of the legislative department, and subject to its supervision and control. Whether 
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or not there are provisions in that instrument which extend to and act upon these territorial 
governments, it is not now material to examine. We are speaking here of those provisions that refer 
particularly to the distinction between Federal and state jurisdiction . . . . (p. 244, L. ed. p. 123). Neither 
were they organized by Congress under the Constitution, as they were invested with powers and 
jurisdiction which that body were incapable of conferring upon a court within the limits of a state.' To 
the same effect are Clinton v. Englebrecht, 13 Wall. 434, 20 L. ed. 659; Good v. Martin, 95 U.S. 90, 
98 , 24 S. L. ed. 341, 344; and McAllister v. United States, 141 U.S. 174 , 35 L. ed. 693, 11 Sup. Ct. 
Rep. 949.  

That the power over the territories is vested in Congress [182 U.S. 244, 268]   without limitation, and that 
this power has been considered the foundation upon which the territorial governments rest, was also 
asserted by Chief Justice Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 422, 4 L. ed. 579, 605, and 
in United States v. Gratiot, 14 Pet. 526, 10 L. ed. 573. So, too, in Church of Jesus Christ of L. D. S. v. 
United States, 136 U.S. 1 , 34 L. ed. 478, 10 Sup. Ct. Rep. 792, in holding that Congress had power to 
repeal the charter of the church, Mr. Justice Bradley used the following forceful language: 'The power 
of Congress over the territories of the United States is general and plenary, arising from and incidental 
to the right to acquire the territory itself, and from the power given by the Constitution to make all 
needful rules and regulations respecting the territory or other property belonging to the United States. It 
would be absurd to hold that the United States has power to acquire territory, and no power to govern it 
when acquired. The power to acquire territory, other than the territory northwest of the Ohio river 
(which belonged to the United States at the adoption of the Constitution), is derived from the treaty-
making power and the power to declare and carry on war. The incidents of these powers are those of 
national sovereignty and belong to all independent governments. The power to make acquisitions of 
territory by conquest, by treaty, and by cession is an incident of national sovereignty. The territory of 
Louisiana, when acquired from France, and the territories west of the Rocky mountains, when acquired 
from Mexico, became the absolute property and domain of the United States, subject to such conditions 
as the government, in its diplomatic negotiations, had seen fit to accept relating to the rights of the 
people then inhabiting those territories. Having rightfully acquired said territories, the United States 
government was the only one which could impose laws upon them, and its sovereignty over them was 
complete. . . . Doubtless Congress, in legislating for the territories, would be subject to those 
fundamental limitations in favor of personal rights which are formulated in the Constitution and its 
amendments, but those limitations would exist rather by inference and the general spirit of the 
Constitution, from which Congress derives all its powers, than by any express and direct application of 
its provisions.' See also, to the same [182 U.S. 244, 269]   effect First Nat. Bank v. Yankton County, 101 
U.S. 129 , 25 L. ed. 1046; Murphy v. Ramsey, 114 U.S. 15 , 29 L. ed. 47, 5 Sup. Ct. Rep. 747.  

In Webster v. Reid, 11 How. 437, 13 L. ed. 761, it was held that a law of the territory of Iowa, which 
prohibited the trial by jury of certain actions at law founded on contract to recover payment for services, 
was void; but the case is of little value as bearing upon the question of the extension of the Constitution 
to that territory, inasmuch as the organic law of the territory of Iowa, by express provision and by 
reference, extended the laws of the United States, including the ordinance of 1787 (which provided 
expressly for jury trials), so far as they were applicable; and the case was put upon this ground. 5 Stat. 
at L. 235, 239, chap. 96, 12.  

In Reynolds v. United States, 98 U.S. 145 , 25 L. ed. 244, a law of the territory of Utah, providing for 
grand juries of fifteen persons, was held to be constitutional, though Rev. Stat. 808, required that a 
grand jury impaneled before any circuit or district court of the United States shall consist of not less 
than sixteen nor more than twenty-three persons. Section 808 was held to apply only to the circuit and 
district courts. The territorial courts were free to act in obedience to their own laws.  
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In Ross's Case, 140 U.S. 453 , sub nom. Ross v. McIntyre, 35 L. ed. 581, 11 Sup. Ct. Rep. 897, 
petitioner had been convicted by the American consular tribunal in Japan, of a murder committed upon 
an American vessel in the harbor of Yokohama, and sentenced to death. There was no indictment by a 
grand jury, and no trial by a petit jury. This court affirmed the conviction, holding that the Constitution 
had no application, since it was ordained and established 'for the United States of America,' and not for 
countries outside of their limits. 'The guaranties it affords against accusation of capital or infamous 
crimes, except by indictment or presentment by a grand jury, and for an impartial trial by a jury when 
thus accused, apply only to citizens and others within the United States, or who are brought there for 
trial for alleged offenses committed elsewhere, and not to residents or temporary sojourners abroad.'  

In Springville v. Thomas, 166 U.S. 707 , 41 L. ed. 1172, 17 Sup. Ct. Rep. 717, it was held that a verdict 
returned by less than the whole number of jurors was invalid because in contravention of the 7th 
Amendment to the Constitution and the act of Congress of April 7, 1874 [182 U.S. 244, 270]   (18 Stat. at 
L. 27, chap. 80), which provide 'that no party has been or shall be deprived of the right of trial by jury in 
cases cognizable at common law.' It was also intimated that Congress 'could not impart the power to 
change the constitutional rule,' which was obviously true with respect to Utah, since the organic act of 
that territory (9 Stat. at L. 458, chap. 51, 17) had expressly extended to it the Constitution and laws of 
the United States. As we have already held, that provision, once made, could not be withdrawn. If the 
Constitution could be withdrawn directly, it could be nullified indirectly by acts passed inconsistent 
with it. The Constitution would thus cease to exist as such, and become of no greater authority than an 
ordinary act of Congress. In American Pub. Co. v. Fisher, 166 U.S. 464 , 41 L. ed. 1079, 17 Sup. Ct. 
Rep. 618, a similar law providing for majority verdicts was put upon the express ground above stated, 
that the organic act of Utah extended the Constitution over that territory. These rulings were repeated in 
Thompson v. Utah, 170 U.S. 343 , 42 L. ed. 1061, 18 Sup. Ct. Rep. 620, and applied to felonies 
committed before the territory became a state, although the state Constitution continued the same 
provision.  

Eliminating, then, from the opinions of this court all expressions unnecessary to the disposition of the 
particular case, and gleaning therefrom the exact point decided in each, the following propositions may 
be considered as established:  

1. That the District of Columbia and the territories are not states within the judicial clause of the 
Constitution giving jurisdiction in cases between citizens of different states;  

2. That territories are not states within the meaning of Rev. Stat. 709, permitting writs of error from this 
court in cases where the validity of a state statute is drawn in question;  

3. That the District of Columbia and the territories are states as that word is used in treaties with foreign 
powers, with respect to the ownership, disposition, and inheritance of property;  

4. That the territories are not within the clause of the Constitution providing for the creation of a 
supreme court and such inferior courts as Congress may see fit to establish;  

5. That the Constitution does not apply to foreign countries or to trials therein conducted, and that 
Congress may lawfully [182 U.S. 244, 271]   provide for such trials before consular tribunals, without the 
intervention of a grand or petit jury;  

6. That where the Constitution has been once formally extended by Congress to territories, neither 
Congress nor the territorial legislature can enact laws inconsistent therewith.  
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The case of Dred Scott v. Sandford, 19 How. 393, 15 L. ed. 691, remains to be considered. This was an 
action of trespass vi et armis brought in the circuit court for the district of Missouri by Scott, alleging 
himself to be a citizen of Missouri, against Sandford, a citizen of New York. Defendant pleaded to the 
jurisdiction that Scott was not a citizen of the state of Missouri, because a negro of African descent, 
whose ancestors were imported as negro slaves. Plaintiff demurred to this plea and the demurrer was 
sustained; whereupon, by stipulation of counsel and with leave of the court, defendant pleaded in bar 
the general issue, and specially that the plaintiff was a slave and the lawful property of defendant, and, 
as such, he had a right to restrain him. The wife and children of the plaintiff were also involved in the 
suit.  

The facts in brief were that plaintiff had been a slave belonging to Dr. Emerson, a surgeon in the army; 
that in 1834 Emerson took the plaintiff from the state of Missouri to Rock Island, Illinois, and 
subsequently to Fort Snelling, Minnesota (then known as Upper Louisiana), and held him there until 
1838. Scott married his wife there, of whom the children were subsequently born. In 1838 they returned 
to Missouri.  

Two questions were presented by the record: First, whether the circuit court had jurisdiction; and, 
second, if it had jurisdiction, was the judgment erroneous or not? With regard to the first question, the 
court stated that it was its duty 'to decide whether the facts stated in the plea are or are not sufficient to 
show that the plaintiff is not entitled to sue as a citizen in a court of the United States,' and that the 
question was whether 'a negro whose ancestors were imported into this country and sold as slaves 
became a member of the political community formed and brought into existence by the Constitution of 
the United States, and as such became entitled to all the rights and privileges and immunities 
guaranteed by that instrument to the citizen, one of which rights is the privilege of suing in a court [182 
U.S. 244, 272]   of the United States.' It was held that he was not, and was not included under the word 
'citizens' in the Constitution, and therefore could claim 'none of the rights and privileges which that 
instrument provides for and secures to citizens of the United States;' that it did not follow, because he 
had all the rights and privileges of a citizen of a state, he must be a citizen of the United States; that no 
state could by any law of its own 'introduce a new member into the political community created by the 
Constitution;' that the African race was not intended to be included, and formed no part of the people 
who framed and adopted the Declaration of Independence. The question of the status of negroes in 
England and the several states was considered at great length by the Chief Justice, and the conclusion 
reached that Scott was not a citizen of Missouri, and that the circuit court had no jurisdiction of the 
case.  

This was sufficient to dispose of the case without reference to the question of slavery; but, as the 
plaintiff insisted upon his title to freedom and citizenship by the fact that he and his wife, though born 
slaves, were taken by their owner and kept four years in Illinois and Minnesota, they thereby became 
and upon their return to Missouri became citizens of that state, the Chief Justice proceeded to discuss 
the question whether Scott was still a slave. As the court had decided against his citizenship upon the 
plea in abatement, it was insisted that further decision upon the question of his freedom or slavery was 
extrajudicial and mere obiter dicta. But the Chief Justice held that the correction of one error in the 
court below did not deprive the appellate court of the power of examining further into the record and 
correcting any other material error which may have been committed; that the error of an inferior court 
in actually pronouncing judgment for one of the parties, in a case in which it had no jurisdiction, can be 
looked into or corrected by this court, even though it had decided a similar question presented in the 
pleadings.  

Proceeding to decide the case upon the merits, he held that the territorial clause of the Constitution was 
confined to the territory which belonged to the United States at the time the Con- [182 U.S. 244, 273]   
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stitution was adopted, and did not apply to territory subsequently acquired from a foreign government.  

In further examining the question as to what provision of the Constitution authorizes the Federal 
government to acquire territory outside of the original limits of the United States, and what powers it 
may exercise therein over the person or property of a citizen of the United States, he made use of the 
following expressions, upon which great reliance is placed by the plaintiff in this case (p. 446, L. ed. p. 
718): 'There is certainly no power given by the Constitution to the Federal government to establish or 
maintain colonies bordering on the United States or at a distance, to be ruled and governed at its own 
pleasure ; . . . and if a new state is admitted, it needs no further legislation by Congress, because the 
Constitution itself defines the relative rights and powers and duties of the state, and the citizens of the 
state, and the Federal government. But no power is given to acquire a territory to be held and governed 
permanently in that character.'  

He further held that citizens who migrate to a territory cannot be ruled as mere colonists, and that, while 
Congress had the power of legislating over territories until states were formed from them, it could not 
deprive a citizen of his property merely because he brought it into a particular territory of the United 
States, and that this doctrine applied to slaves as well as to other property. Hence, it followed that the 
act of Congress which prohibited a citizen from holding and owning slaves in territories north of 36ø 
30' (known as the Missouri Compromise) was unconstitutional and void, and the fact that Scott was 
carried into such territory, referring to what is now known as Minnesota, did not entitle him to his 
freedom.  

He further held that whether he was made free by being taken into the free state of Illinois and being 
kept there two years depended upon the laws of Missouri, and not those of Illinois, and that by the 
decisions of the highest court of that state his status as a slave continued, notwithstanding his residence 
of two years in Illinois.  

It must be admitted that this case is a strong authority in favor of the plaintiff, and if the opinion of the 
Chief Justice be [182 U.S. 244, 274]   taken at its full value it is decisive in his favor. We are not, however, 
bound to overlook the fact, that, before the Chief Justice gave utterance to his opinion upon the merits, 
he had already disposed of the case adversely to the plaintiff upon the question of jurisdiction, and that, 
in view of the excited political condition of the country at the time, it is unfortunate that he felt 
compelled to discuss the question upon the merits, particularly so in view of the fact that it involved a 
ruling that an act of Congress which had been acquiesced in for thirty years was declared 
unconstitutional. It would appear from the opinion of Mr. Justice Wayne that the real reason for 
discussing these constitutional questions was that 'there had become such a difference of opinion' about 
them 'that the peace and harmony of the country required the settlement of them by judicial decision.' p. 
455, L. ed. p. 721. The attempt was not successful. It is sufficient to say that the country did not 
acquiesce in the opinion, and that the Civil War, which shortly thereafter followed, produced such 
changes in judicial, as well as public, sentiment as to seriously impair the authority of this case.  

While there is much in the opinion of the Chief Justice which tends to prove that he thought all the 
provisions of the Constitution extended of their own force to the territories west of the Mississippi, the 
question actually decided is readily distinguishable from the one involved in the cause under 
consideration. The power to prohibit slavery in the territories is so different from the power to impose 
duties upon territorial products, and depends upon such different provisions of the Constitution, that 
they can scarcely be considered as analogous, unless we assume broadly that every clause of the 
Constitution attaches to the territories as well as to the states,-a claim quite inconsistent with the 
position of the court in the Canter Case. If the assumption be true that slaves are indistinguishable from 
other property, the inference from the Dred Scott Case is irresistible that Congress had no power to 
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prohibit their introduction into a territory. It would scarcely be insisted that Congress could with one 
hand invite settlers to locate in the territories of the United States, and with the other deny them the 
right to take their property and belongings with them. The two [182 U.S. 244, 275]   are so inseparable 
from each other that one could scarcely be granted and the other withheld without an exercise of 
arbitrary power inconsistent with the underlying principles of a free government. It might indeed be 
claimed with great plausibility that such a law would amount to a deprivation of property within the 
14th Amendment. The difficulty with the Dred Scott Case was that the court refused to make a 
distinction between property in general and a wholly exceptional class of property. Mr. Benton tersely 
stated the distinction by saying that the Virginian might carry his slaves into the territories, but he could 
not carry with him the Virginian law which made him a slave.  

In his history of the Dred Scott Case, Mr. Benton states that the doctrine that the Constitution extended 
to territories as well as to states first made its appearance in the Senate in the session of 1848-1849, by 
an attempt to amend a bill giving territorial government to California, New Mexico, and Utah (itself 
'hitched on' to a general appropriation bill), by adding the words 'that the Constitution of the United 
States and all and singular the several acts of Congress (describing them) be and the same hereby are 
extended and given full force and efficacy in said territories.' Says Mr. Benton: 'The novelty and 
strangeness of this proposition called up Mr. Webster, who repulsed as an absurdity and as an 
impossibility the scheme of extending the Constitution to the territories, declaring that instrument to 
have been made for states, not territories; that Congress governed the territories independently of the 
Constitution and incompatibly with it; that no part of it went to a territory but what Congress chose to 
send; that it could not act of itself anywhere, not even in the states for which it was made, and that it 
required an act of Congress to put it in operation before it had effect anywhere Mr. Clay was of the 
same opinion and added: 'Now, really, I must say the idea that eo instanti upon the consummation of the 
treaty, the Constitution of the United States spread itself over the acquired territory and carried along 
with it the institution of slavery is so irreconcilable with my comprehension, or any reason I possess, 
that I hardly know how to meet it.' Upon the other hand, Mr. Cal- [182 U.S. 244, 276]   houn boldly 
avowed his intent to carry slavery into them under the wing of the Constitution, and denounced as 
enemies of the south all who opposed it.'  

The amendment was rejected by the House, and a contest brought on which threatened the loss of the 
general appropriation bill in which this amendment was incorporated, and the Senate finally receded 
from its amendment. 'Such,' said Mr. Benton, 'were the portentous circumstances under which this new 
doctrine first revealed itself in the American Senate, and then as needing legislative sanction requiring 
an act of Congress to carry the Constitution into the territories and to give it force and efficacy there.' 
Of the Dred Scott Case he says: 'I conclude this introductory note with recurring to the great 
fundamental error of the court (father of all the political errors), that of assuming the extension of the 
Constitution to the territories. I call it assuming, for it seems to be a naked assumption without a reason 
to support it, or a leg to stand upon, condemned by the Constitution itself and the whole history of its 
formation and administration. Who were the parties to it? The states alone. Their delegates framed it in 
the Federal convention; their citizens adopted it in the state conventions. The Northwest Territory was 
then in existence and it had been for three years; yet it had no voice either in the framing or adopting of 
the instrument, no delegate at Philadelphia, no submission of it to their will for adoption. The preamble 
shows it made by states. Territories are not alluded to in it.'  

Finally, in summing up the results of the decisions holding the invalidity of the Missouri Compromise 
and the self-extension of the Constitution to the territories, he declares 'that the decisions conflict with 
the uniform action of all the departments of the Federal government from its foundation to the present 
time, and cannot be received as rules governing Congress and the people without reversing that action, 
and admitting the political supremacy of the court, and accepting an altered Constitution from its hands 
and taking a new and portentous point of departure in the working of the government.'  
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To sustain the judgment in the case under consideration, it by no means becomes necessary to show that 
none of the articles [182 U.S. 244, 277]   of the Constitution apply to the island of Porto Rico. There is a 
clear distinction between such prohibitions as go to the very root of the power of Congress to act at all, 
irrespective of time of place, and such as are operative only 'throughout the United States' or among the 
several states.  

Thus, when the Constitution declares that 'no bill of attainder or ex post facto law shall be passed,' and 
that 'no title of nobility shall be granted by the United States,' it goes to the competency of Congress to 
pass a bill of that description. Perhaps the same remark may apply to the 1st Amendment, that 
'Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people to peacefully 
assemble and to petition the government for a redress of grievances.' We do not wish, however, to be 
understood as expressing an opinion how far the bill of rights contained in the first eight amendments is 
of general and how far of local application.  

Upon the other hand, when the Constitution declares that all duties shall be uniform 'throughout the 
United States,' it becomes necessary to inquire whether there be any territory over which Congress has 
jurisdiction which is not a part of the 'United States,' by which term we understand the states whose 
people united to form the Constitution, and such as have since been admitted to the Union upon an 
equality with them. Not only did the people in adopting the 13th Amendment thus recognize a 
distinction between the United States and 'any place subject to their jurisdiction,' but Congress itself, in 
the act of March 27, 1804 (2 Stat. at L. 298, chap. 56), providing for the proof of public records, applied 
the provisions of the act, not only to 'every court and office within the United States,' but to the 'courts 
and offices of the respective territories of the United States and countries subject to the jurisdiction of 
the United States,' as to the courts and offices of the several states. This classification, adopted by the 
Eighth Congress, is carried into the Revised Statutes as follows:  

'Sec. 905. The acts of the legislature of any state or terri- [182 U.S. 244, 278]   tory, or of any country 
subject to the jurisdiction of the United States, shall be authenticated,' etc.  

'Sec. 906. All records and exemplifications of books which may be kept in any public office of 
and state or territory, or of any country subject to the jurisdiction of the United States,' etc.  

Unless these words are to be rejected as meaningless, we must treat them as a recognition by Congress 
of the fact that there may be teritories subject to the jurisdiction of the United States, which are not of 
the United States.  

In determining the meaning of the words of article 1, section 8, 'uniform throughout the United States,' 
we are bound to consider, not only the provisions forbidding preference being given to the ports of one 
state over those of another (to which attention has already been called), but the other clauses declaring 
that no tax or duty shall be laid on articles exported from any state, and that no state shall, without the 
consent of Congress, lay any imposts or duties upon imports or exports, nor any duty on tonnage. The 
object of all of these was to protect the states which united in forming the Constitution from 
discriminations by Congress, which would operate unfairly or injuriously upon some states and not 
equally upon others. The opinion of Mr. Justice White in Knowlton v. Moore, 178 U.S. 41 , 44 L. ed. 
969, 20 Sup. Ct. Rep. 747, contains an elaborate historical review of the proceedings in the convention, 
which resulted in the adoption of these different clauses and their arrangement, and he there comes to 
the conclusion (p. 105, L. ed. p. 995, Sup. Ct. Rep. p. 772) that 'although the provision as to preference 
between ports and that regarding uniformity of duties, imposts, and excises were one in purpose, one in 
their adoption,' they were originally placed together, and 'became separated only in arranging the 
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Constitution for the purpose of style.' Thus construed together, the purpose is irresistible that the words 
'throughout the United States' are indistinguishable from the words 'among or between the several 
states,' and that these prohibitions were intended to apply only to commerce between ports of the 
several states as they then existed or should thereafter be admitted to the Union.  

Indeed, the practical interpretation put by Congress upon the Constitution has been long continued and 
uniform to the effect [182 U.S. 244, 279]   that the Constitution is applicable to territories acquired by 
purchase or conquest, only when and so far as Congress shall so direct. Notwithstanding its duty to 
'guarantee to every state in this Union a republican form of government' (art. 4, 4), by which we 
understand, according to the definition of Webster, 'a government in which the supreme power resides 
in the whole body of the people, and is exercised by representatives elected by them,' Congress did not 
hesitate, in the original organization of the territories of Louisiana, Florida, the Northwest Territory, and 
its subdivisions of Ohio, Indiana, Michigan, Illinois, and Wisconsin and still more recently in the case 
of Alaska, to establish a form of government bearing a much greater analogy to a British Crown colony 
than a republican state of America, and to vest the legislative power either in a governor and council, or 
a governor and judges, to be appointed by the President. It was not until they had attained a certain 
population that power was given them to organize a legislature by vote of the people. In all these cases, 
as well as in territories subsequently organized west of the Mississippi, Congress thought it necessary 
either to extend to Constitution and laws of the United States over them, or to declare that the 
inhabitants should be entitled to enjoy the right of trial by jury, of bail, and of the privilege of the writ 
of habeas corpus, as well as other privileges of the bill of rights.  

We are also of opinion that the power to acquire territory by treaty implies, not only the power to 
govern such territory, but to prescribe upon what terms the United States will receive its inhabitants, 
and what their status shall be in what Chief Justice Marshall termed the 'American empire.' There seems 
to be no middle ground between this position and the doctrine that if their inhabitants do not become, 
immediately upon annexation, citizens of the United States, their children thereafter born, whether 
savages or civilized, are such, and entitled to all the rights, privileges and immunities of citizens. If such 
be their status, the consequences will be extremely serious. Indeed, it is doubtful if Congress would 
ever assent to the annexation of territory upon the condition that its inhabitants, however foreign they 
may be to our habits, traditions, and modes [182 U.S. 244, 280]   of life, shall become at once citizens of 
the United States. In all its treaties hitherto the treaty-making power has made special provision for this 
subject; in the cases of Louisiana and Florida, by stipulating that 'the inhabitants shall be incorporated 
into the Union of the United States and admitted as soon as possible . . . to the enjoyment of all the 
rights, advantages, and immunities of citizens of the United States;' in the case of Mexico, that they 
should 'be incorporated into the Union, and be admitted at the proper time (to be judged of by the 
Congress of the United States) to the enjoyment of all the rights of citizens of the United States;' in the 
case of Alaska, that the inhabitants who remained three years, 'with the exception of uncivilized native 
tribes, shall be admitted to the enjoyment of all the rights,' etc; and in the case of Porto Rico and the 
Philippines, 'that the civil rights and political status of the native inhabitants . . . shall be determined by 
Congress.' In all these cases there is an implied denial of the right of the inhabitants to American 
citizenship until Congress by further action shall signify its assent thereto.  

Grave apprehensions of danger are felt by many eminent men,-a fear lest an unrestrained possession of 
power on the part of Congress may lead to unjust and oppressive legislation in which the natural rights 
of territories, or their inhabitants, may be engulfed in a centralized despotism. These rears, however, 
find no justification in the action of Congress in the past century, nor in the conduct of the British 
Parliament towards its outlying possessions since the American Revolution. Indeed, in the only instance 
in which this court has declared an act of Congress unconstitutional as trespassing upon the rights of 
territories (the Missouri Compromise), such action was dictated by motives of humanity and justice, 
and so far commanded popular approval as to be embodied in the 13th Amendment to the Constitution. 
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There are certain principles of natural justice inherent in the Anglo-Saxon character, which need no 
expression in constitutions or statutes to give them effect or to secure dependencies against legislation 
manifestly hostile to their real interests. Even in the Foraker act itself, the constitutionality of which is 
so vigorously assailed, power [182 U.S. 244, 281]   was given to the legislative assembly of Porto Rico to 
repeal the very tariff in question in this case, a power it has not seen fit to exercise. The words of Chief 
Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23, with respect to the power of Congress to 
regulate commerce, are pertinent in this connection: 'This power,' said he, 'like all others vested in 
Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations 
other than are prescribed in the Constitution. . . . The wisdom and discretion of Congress, their identity 
with the people, and the influence which their constituents possess at elections, are in this, as in many 
other instances.-as that, for example, of declaring war,-the sole restraints on which they have relied to 
secure them from its abuse. They are the restraints on which the people must often rely solely in all 
representative governments.'  

So too, in Johnson v. M'Intosh, 8 Wheat. 543, 583, 5 L. ed. 681, 691, it was said by him:  

'The title by conquest is acquired and maintained by force. The conqueror prescribes its limits. 
Humanity, however, acting on public opinion, has established, as a general rule, that the 
conquered shall not be wantonly oppressed, and that their condition shall remain as eligible as is 
compatible with the objects of the conquest. Most usually they are incorporated with the 
victorious nation and become subjects or citizens of the government with which they are 
connected. The new and old members of the society mingle with each other; the distinction 
between them is gradually lost, and they make one people. Where this incorporation is practicable 
humanity demands, and a wise policy requires, that the rights of the conquered to property should 
remain unimpaired; that the new subjects should be governed as equitably as the old; and that 
confidence in their security should gradually banish the painful sense of being separated from 
their ancient connections and united by force to strangers.  

'When the conquest is complete, and the conquered inhabitants can be blended with the 
conquerors, or safely governed as a distinct people, public opinion, which not even the conqueror 
can disregard, imposes these restraints upon him; and he can- [182 U.S. 244, 282]   not neglect them 
without injury to his fame and hazard to his power.'  

The following remarks of Mr. Justice White in the case of Knowlton v. Moore, 178 U.S. 109 , 44 L. ed. 
996, 20 Sup. Ct. Rep. 774, in which the court upheld the progressive features of the legacy tax, are also 
pertinent:  

'The grave consequences which it is asserted must arise in the future if the right to levy a 
progressive tax be recognized involves in its ultimate aspect the mere assertion that free and 
representative government is a failure, and that the grossest abuses of power are foreshadowed 
unless the courts usurp a purely legislative function. If a case should ever arise where an arbitrary 
and confiscatory exaction is imposed, bearing the guise of a progressive or any other form of tax, 
it will be time enough to consider whether the judicial power can afford a remedy by applying 
inherent and fundamental principles for the protection of the individual, even though there be no 
express authority in the Constitution to do so.'  

It is obvious that in the annexation of outlying and distant possessions grave questions will arise from 
differences of race, habits, laws, and customs of the people, and from differences of soil, climate, and 
production, which may require action on the part of Congress that would be quite unnecessary in the 
annexation of contiguous territory inhabited only by people of the same race, or by scattered bodies of 
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native Indians.  

We suggest, without intending to decide, that there may be a distinction between certain natural rights 
enforced in the Constitution by prohibitions against interference with them, and what may be termed 
artificial or remedial rights which are peculiar to our own system of jurisprudence. Of the former class 
are the rights to one's own religious opinions and to a public expression of them, or, as sometimes said, 
to worship God according to the dictates of one's own conscience; the right to personal liberty and 
individual property; to freedom of speech and of the press; to free access to courts of justice, to due 
process of law, and to an equal protection of the laws; to immunities from unreasonable searches and 
seizures, as well as cruel and unusual punishments; and to such other immunities as are in- [182 U.S. 244, 
283]   dispensable to a free government. Of the latter class are the rights to citizenship, to suffrage 
(Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 ), and to the particular methods of procedure pointed 
out in the Constitution, which are peculiar to Anglo-Saxon jurisprudence, and some of which have 
already been held by the states to be unnecessary to the proper protection of individuals.  

Whatever may be finally decided by the American people as to the status of these islands and their 
inhabitants,-whether they shall be introduced into the sisterhood of states or be permitted to form 
independent governments,-it does not follow that in the meantime, a waiting that decision, the people 
are in the matter of personal rights unprotected by the provisions of our Constitution and subject to the 
merely arbitrary control of Congress. Even if regarded as aliens, they are entitled under the principles of 
the Constitution to be protected in life, liberty, and property. This has been frequently held by this court 
in respect to the Chinese, even when aliens, not possessed of the political rights of citizens of the United 
States. Yick Wo v. Hopkins, 118 U.S. 356 , 30 L. ed. 220, 6 Sup. Ct. Rep. 1064; Fong Yue Ting v. 
United States, 149 U.S. 698 , 37 L. ed. 905, 13 Sup. Ct. Rep. 1016; Lem Moon Sing, 158 U.S. 538, 
547 , 39 S. L. ed. 1082, 1085, 15 Sup. Ct. Rep. 962; Wong Wing v. United States, 163 U.S. 228 , 41 L. 
ed. 140, 16 Sup. Ct. Rep. 977. We do not desire, however, to anticipate the difficulties which would 
naturally arise in this connection, but merely to disclaim any intention to hold that the inhabitants of 
these territories are subject to an unrestrained power on the part of Congress to deal with them upon the 
theory that they have no rights which it is bound to respect.  

Large powers must necessarily be intrusted to Congress in dealing with these problems, and we are 
bound to assume that they will be judiciously exercised. That these powers may be abused is possible. 
But the same may be said of its powers under the Constitution as well as outside of it. Human wisdom 
has never devised a form of government so perfect that it may not be perverted to bad purposes. It is 
never conclusive to argue against the possession of certain powers from possible abuses of them. It is 
safe to say that if Congress should venture upon legislation manifestly dictated by selfish interests, it 
would receive quick rebuke at the hands of the people. Indeed, it is scarcely possible that Congress 
could do a greater injustice [182 U.S. 244, 284]   to these islands than would be involved in holding that it 
could not impose upon the states taxes and excises without extending the same taxes to them. Such 
requirement would bring them at once within our internal revenue system, including stamps, licenses, 
excises, and all the paraphernalia of that system, and apply it to territories which have had no 
experience of this kind, and where it would prove an intolerable burden.  

This subject was carefully considered by the Senate committee in charge of the Foraker bill, which 
found, after an examination of the facts, that property in Porto Rico was already burdened with a private 
debt amounting probably to $30,000,000; that no system of property taxation was or ever had been in 
force in the island, and that it probably would require two years to inaugurate one and secure returns 
from it; that the revenues had always been chiefly raised by duties on imports and exports, and that our 
internal revenue laws, if applied in that island, would prove oppressive and ruinous to many people and 
interests; that to undertake to collect our heavy internal revenue tax, far heavier than Spain ever 
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imposed upon their products and vocations, would be to invite violations of the law so innumerable as 
to make prosecutions impossible, and to almost certainly alienate and destroy the friendship and good 
will of that people for the United States.  

In passing upon the questions involved in this and kindred cases, we ought not to overlook the fact that, 
while the Constitution was intended to establish a permanent form of government for the states which 
should elect to take advantage of its conditions, and continue for an indefinite future, the vast 
possibilities of that future could never have entered the minds of its framers. The states had but recently 
emerged from a war with one of the most powerful nations of Europe, were disheartened by the failure 
of the confederacy, and were doubtful as to the feasibility of a stronger union. Their territory was 
confined to a narrow strip of land on the Atlantic coast from Canada to Florida, with a somewhat 
indefinite claim to territory beyond the Alleghanies, where their sovereignty was disputed by tribes of 
hostile Indians supported, as was popularly believed, by the British, who had never formally delivered 
possession [182 U.S. 244, 285]   under the treaty of peace. The vast territory beyond the Mississippi, which 
formerly had been claimed by France, since 1762 had belonged to Spain, still a powerful nation and the 
owner of a great part of the Western Hemisphere. Under these circumstances it is little wonder that the 
question of annexing these territories was not made a subject of debate. The difficulties of bringing 
about a union of the states were so great, the objections to it seemed so formidable, that the whole 
thought of the convention centered upon surmounting these obstacles. The question of territories was 
dismissed with a single clause, apparently applicable only to the territories then existing, giving 
Congress the power to govern and dispose of them.  

Had the acquisition of other territories been contemplated as a possibility, could it have been foreseen 
that, within little more than one hundred years, we were destined to acquire, not only the whole vast 
region between the Atlantic and Pacific Oceans, but the Russian possessions in America and distant 
islands in the Pacific, it is incredible that no provision should have been made for them, and the 
question whether the Constitution should or should not extend to them have been definitely settled. If it 
be once conceded that we are at liberty to acquire foreign territory, a presumption arises that our power 
with respect to such territories is the same power which other nations have been accustomed to exercise 
with respect to territories acquired by them. If, in limiting the power which Congress was to exercise 
within the United States, it was also intended to limit it with regard to such territories as the people of 
the United States should thereafter acquire, such limitations should have been expressed. Instead of that, 
we find the Constitution speaking only to states, except in the territorial clause, which is absolute in its 
terms, and suggestive of no limitations upon the power of Congress in dealing with them. The states 
could only delegate to Congress such powers as they themselves possessed, and as they had no power to 
acquire new territory they had none to delegate in that connection. The logical inference from this is 
that if Congress had power to acquire new territory, which is conceded, that power was not hampered 
by the constitutional provisions. If, upon the other hand, we assume [182 U.S. 244, 286]   that the territorial 
clause of the Constitution was not intended to be restricted to such territory as the United States then 
possessed, there is nothing in the Constitution to indicate that the power of Congress in dealing with 
them was intended to be restricted by any of the other provisions.  

There is a provision that 'new states may be admitted by the Congress into this Union.' These words, of 
course, carry the Constitution with them, but nothing is said regarding the acquisition of new territories 
or the extension of the Constitution over them. The liberality of Congress in legislating the Constitution 
into all our contiguous territories has undoubtedly fostered the impression that it went there by its own 
force, but there is nothing in the Constitution itself, and little in the interpretation put upon it, to confirm 
that impression. There is not even an analogy to the provisions of an ordinary mortgage, for its 
attachment to after-acquired property, without which it covers only property existing at the date of the 
mortgage. In short, there is absolute silence upon the subject. The executive and legislative departments 
of the government have for more than a century interpreted this silence as precluding the idea that the 
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Constitution attached to these territories as soon as acquired, and unless such interpretation be 
manifestly contrary to the letter or spirit of the Constitution, it should be followed by the judicial 
department. Cooley, Const. Lim. 81-85. Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 57 , 28 
S. L. ed. 349, 351, 4 Sup. Ct. Rep. 279; Marshall Field & Co. v. Clark, 143 U.S. 649, 691 , 36 S. L. ed. 
294, 309, 12 Sup. Ct. Rep. 495.  

Patriotic and intelligent men may differ widely as to the desireableness of this or that acquisition, but 
this is solely a political question. We can only consider this aspect of the case so far as to say that no 
construction of the Constitution should be adopted which would prevent Congress from considering 
each case upon its merits, unless the language of the instrument imperatively demand it. A false step at 
this time might be fatal to the development of what Chief Justice Marshall called the American empire. 
Choice in some cases, the natural gravitation of small bodies towards large ones in others, the result of a 
successful war in still others, may bring about conditions which would render the annexation of distant 
posses- [182 U.S. 244, 287]   sions desirable. If those possessions are inhabited by alien races, differing 
from us in religion, customs, laws, methods of taxation, and modes of thought, the administration of 
government and justice, according to Anglo-Saxon principles, may for a time be impossible; and the 
question at once arises whether large concessions ought not to be made for a time, that ultimately our 
own theories may be carried out, and the blessings of a free government under the Constitution 
extended to them. We decline to hold that there is anything in the Constitution to forbid such action.  

We are therefore of opinion that the island of Porto Rico is a territory appurtenant and belonging to the 
United States, but not a part of the United States within the revenue clauses of the Constitution; that the 
Foraker act is constitutional, so far as it imposes duties upon imports from such island, and that the 
plaintiff cannot recover back the duties exacted in this case.  

The judgment of the Circuit Court is therefore affirmed.  

Mr. Justice White, with whom concurred Mr. Justice Shiras and Mr. Justice McKenna, uniting in the 
judgment of affirmance:  

Mr. Justice Brown, in announcing the judgment of affirmance, has in his opinion stated his reasons for 
his concurrence in such judgment. In the result I likewise concur. As, however, the reasons which cause 
me to do so are different from, if not in conflict with, those expressed in that opinion, if its meaning is 
by me not misconceived, it becomes my duty to state the convictions which control me.  

The recovery sought is the amount of duty paid on merchandise which came into the United States from 
Porto Rico after July 1, 1900. The exaction was made in virtue of the act of Congress approved April 
12, 1900, entitled 'An Act Temporarily to Provide Revenue and a Civil Government for Porto Rico, and 
for Other Purposes.' 31 Stat. at L. 77. The right to recover is predicated on the assumption that Porto 
Rico, by the ratification of the treaty with Spain, became incorporated into the [182 U.S. 244, 288]   United 
States, and therefore the act of Congress which imposed the duty in question is repugnant to article 1, 8, 
clause 1, of the Constitution providing that 'the Congress shall have power to lay and collect taxes, 
duties, imposts, and excises, to pay the debts and provide for the common defense and general welfare 
of the United States; but all duties, imposts, and excises shall be uniform throughout the United States.' 
Subsidiarily, it is contended that the duty collected was also repugnant to the export and preference 
clauses of the Constitution. But as the case concerns no duty on goods going from the United States to 
Porto Rico, this proposition must depend also on the hypothesis that the provisions of the Constitution 
referred to apply to Porto Rico because that island has been incorporated into the United States. It is 
hence manifest that this latter contention is involved in the previous one, and need not be separately 
considered.  
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The arguments at bar embrace many propositions which seem to me to be irrelevant, or, if relevant, to 
be so contrary to reason and so in conflict with previous decisions of this court as to cause them to 
require but a passing notice. To eliminate all controversies of this character, and thus to come to the 
pivotal contentions which the case involves, let me state and concede the soundness of some principles, 
referring, in doing so, in the margin to the authorities by which they are sustained, and making such 
comment on some of them as may to me appear necessary.  

First. The government of the United States was born of the Constitution, and all powers which it enjoys 
or may exercise must be either derived expressly or by implication from that instrument. Ever then, 
when an act of any department is challenged because not warranted by the Constitution, the existence of 
the authority is to be ascertained by determining whether the power has been conferred by the 
Constitution, either in express terms or by lawful implication, to be drawn from the express authority 
conferred, or deduced as an attribute which legitimately inheres in the nature of the powers given, and 
which flows from the character of the government established by the Constitution. In other words, 
while confined to its constitu- [182 U.S. 244, 289]   tional orbit, the government of the United States is 
supreme within its lawful sphere. 1    

Second. Every function of the government being thus derived from the Constitution, it follows that that 
instrument is everywhere and at all times potential in so far as its provisions are applicable. 2    

Third. Hence it is that wherever a power is given by the Constitution, and there is a limitation imposed 
on the authority, such restriction operates upon and confines every action on the subject within its 
constitutional limits. 3    

Fourth. Consequently it is impossible to conceive that, where conditions are brought about to which any 
particular provision of the Constitution applies, its controlling influence may be frustrated by the action 
of any or all of the departments of the government. Those departments, when discharging, within the 
limits of their constitutional power, the duties which rest on them, may of course deal with the subjects 
committed to them in such a way as to cause the matter dealt with to come under the control of 
provisions of the Constitution which may not have been previously applicable. But this does not 
conflict with the doctrine just stated, or presuppose that the Constitution may or may not be applicable 
at the election of any agency of the government.  

Fifth. The Constitution has undoubtedly conferred on Congress the right to create such municipal 
organizations as it may deem best for all the territories of the United States, whether they have been 
incorporated or not, to give to the inhabitants as respects the local governments such degree of 
representation as may be conducive to the public well-being, to deprive such [182 U.S. 244, 290]   territory 
of representative government if it is considered just to do so, and to change such local governments at 
discretion. 4    

The plenitude of the power of Congress as just stated is conceded by both sides to this controversy. It 
has been manifest from the earliest days, and so many examples are afforded of it that to refer to them 
seems superfluous. However, there is an instance which exemplifies the exercise of the power 
substantially in all its forms, in such an apt way that reference is made to it. The instance referred to is 
the District of Columbia, which has had from the beginning different forms of government conferred 
upon it by Congress, some largely representative, others only partially so, until, at the present time, the 
people of the District live under a local government totally devoid of local representation, in the elective 
sense, administered solely by officers appointed by the President, Congress, in which the District has no 
representative in effect, acting as the local legislature.  
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In some adjudged cases the power to locally govern at discretion has been declared to arise as an 
incident to the right to acquire territory. In others it has been rested upon the clause of 3, article 4, of the 
Constitution, which vests Congress with the power to dispose of and make all needful rules and 
regulations respecting the territory or other property of the United States. 5 But this divergence, if not 
conflict of opinion, does not imply that the authority of Congress to govern the territories is outside of 
the Constitution, since in either case the right is founded on the Constitution, although referred to 
different provisions of that instrument.  

While, therefore, there is no express or implied limitation on Congress in exercising its power to create 
local governments for [182 U.S. 244, 291]   any and all of the territories, by which that body is restrained 
from the widest latitude of discretion, it does not follow that there may not be inherent, although 
unexpressed, principles which are the basis of all free government which cannot be with impunity 
transcended. 6 But this does not suggest that every express limitation of the Constitution which is 
applicable has not force, but only signifies that even in cases where there is no direct command of the 
Constitution which applies, there may nevertheless be restrictions of so fundamental a nature that they 
cannot be transgressed, although not expressed in so many words in the Constitution.  

Sixth. As Congress in governing the territories is subject to the Constitution, it results that all the 
limitations of the Constitution which are applicable to Congress in exercising this authority necessarily 
limit its power on this subject. It follows, also, that every provision of the Constitution which is 
applicable to the territories is also controlling therein. To justify a departure from this elementary 
principle by a criticism of the opinion of Mr. Chief Justice Taney in Scott v. Sandford, 19 How. 393, 15 
L. ed. 691, appears to me to be unwarranted. Whatever may be the view entertained of the correctness 
of the opinion of the court in that case, in so far as it interpreted a particular provision of the 
Constitution concerning slavery, and decided that as so construed it was in force in the territories, this 
in no way affects the principle which that decision announced, that the applicable provisions of the 
Constitution were operative. That doctrine was concurred in by the dissenting judges, as the following 
excerpts demonstrate. Thus Mr. Justice McLean, in the course of his dissenting opinion, said (19 How. 
542, 15 L. ed. 757):  

'In organizing the government of a territory, Congress is limited to means appropriate to the 
attainment of the constitutional object. No powers can be exercised which are prohibited by the 
Constitution, or which are contrary to its spirit.' [182 U.S. 244, 292]   Mr. Justice Curtis, also, in the 
dissent expressed by him, said (p. 614, L. ed. p. 787):  

'If, then, this clause does contain a power to legislate respecting the territory, what are the limits 
of that power?  

'To this I answer that, in common with all other legislative powers of Congress, it finds limits in 
the express prohibitions on Congress not to do certain things; that, in the exercise of the 
legislative power, Congress cannot pass an ex post facto law or bill of attainder; and so in respect 
to each of the other prohibitions contained in the Constitution.'  

Seventh. In the case of the territories, as in every other instance, when a provision of the Constitution is 
invoked, the question which arises is, not whether the Constitution is operative, for that is self-evident, 
but whether the provision relied on is applicable.  

Eighth. As Congress derives its authority to levy local taxes for local purposes within the territories, not 
from the general grant of power to tax as expressed in the Constitution, it follows that its right to locally 
tax is not to be measured by the provision empowering Congress 'to lay and collect taxes, duties, 

Page 24 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



imposts, and excises,' and is not restrained by the requirement of uniformity throughout the United 
States. But the power just referred to, as well as the qualification of uniformity, restrains Congress from 
imposing an impost duty on goods coming into the United States from a territory which has been 
incorporated into and forms a part of the United States. This results because the clause of the 
Constitution in question does not confer upon Congress power to impose such an impost duty on goods 
coming from one part of the United States to another part thereof, and such duty, besides, would be 
repugnant to the requirement of uniformity throughout the United States. 7    

To question the principle above stated on the assumption that the rulings on this subject of Mr. Chief 
Justice Marshall in Loughborough borough v. Blake were mere dicta seems to me to be entirely 
inadmissible. And, besides, if such view was justified, [182 U.S. 244, 293]   the principle would still find 
support in the decision in Woodruff v. Parham, and that decision, in this regard, was affirmed by this 
court in Brown v. Houston, 114 U.S. 622 , 29 L. ed. 257, 5 Sup. Ct. Rep. 1091 and Fairbank v. United 
States, 181 U.S. 283 , ante, 648, 21 Sup. Ct. Rep. 648.  

From these conceded propositions it follows that Congress in legislating for Porto Rico was only 
empowered to act within the Constitution and subject to its applicable limitations, and that every 
provision of the Constitution which applied to a country situated as was that island was potential in 
Porto Rico.  

And the determination of what particular provision of the Constitution is applicable, generally speaking, 
in all cases, involves an inquiry into the situation of the territory and its relations to the United States. 
This is well illustrated by some of the decisions of this court which are cited in the margin. 8 Some of 
these decisions hold on the one hand that, growing out of the presumably ephemeral nature of a 
territorial government, the provisions of the Constitution relating to the life tenure of judges is 
inapplicable to courts created by Congress, even in territories which are incorporated into the United 
States, and some, on the other hand, decide that the provisions as to common-law juries found in the 
Constitution are applicable under like conditions; that is to say, although the judge presiding over a jury 
need not have the constitutional tenure, yet the jury must be in accordance with the Constitution. And 
the application of the provision of the Constitution relating to juries has been also considered in a 
different aspect, the case being noted in the margin. 9    

The question involved was the constitutionality of the statutes of the United States conferring power on 
ministers and consuls [182 U.S. 244, 294]   to try American citizens for crimes committed in certain foreign 
countries. Rev. Stat. 4083-4086. The court held the provisions in question not to be repugnant to the 
Constitution, and that a conviction for a felony without a previous indictment by a grand jury, or the 
summoning of a petty jury, was valid.  

It was decided that the provisions of the Constitution relating to grand and petty juries were 
inapplicable to consular courts exercising their jurisdiction in certain countries foreign to the United 
States. But this did not import that the government of the United States in creating and conferring 
jurisdiction on consuls and ministers acted outside of the Constitution, since it was expressly held that 
the power to call such courts into being and to confer upon them the right to try, in the foreign countries 
in question, American citizens, was deducible from the treaty- making power as conferred by the 
Constitution. The court said (p. 463, L. ed. p. 585, Sup. Ct. Rep. p. 900):  

'The treaty-making power vested in our government extends to all proper subjects of negotiation 
with foreign governments. It can, equally with any of the former or present governments of 
Europe, make treaties providing for the exercise of judicial authority in other countries by its 
officers appointed to reside therein.'  
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In other words, the case concerned, not the question of a power outside the Constitution, but simply 
whether certain provisions of the Constitution were applicable to the authority exercised under the 
circumstances which the case presented.  

Albeit, as a general rule, the status of a particular territory has to be taken in view when the applicability 
of any provision of the Constitution is questioned, it does not follow, when the Constitution has 
absolutely withheld from the government all power on a given subject, that such an inquiry is 
necessary. Undoubtedly there are general prohibitions in the Constitution in favor of the liberty and 
property of the citizen, which are not mere regulations as to the form and manner in which a conceded 
power may be exercised, but which are an absolute denial of all authority under any circumstances or 
conditions to do particular acts. In the nature of things, limitations of this char- [182 U.S. 244, 295]   acter 
cannot be under any circumstances transcended, because of the complete absence of power.  

The distinction which exists between the two characters of restrictions-those which regulate a granted 
power and those which withdraw all authority on a particular subject-has in effect been always 
conceded, even by those who most strenuously insisted on the erroneous principle that the Constitution 
did not apply to Congress in legislating for the territories, and was not operative in such districts of 
country. No one had more broadly asserted this principle than Mr. Webster. Indeed, the support which 
that proposition receives from expressions of that illustrious man have been mainly relied upon to 
sustain it, and yet there can be no doubt that, even while insisting upon such principle, it was conceded 
by Mr. Webster that those positive prohibitions of the Constitution which withhold all power on a 
particular subject were always applicable. His views of the principal proposition and his concession as 
to the existence of the qualification are clearly shown by a debate which took place in the Senate on 
February 24, 1849, on an amendment offered by Mr. Walker extending the Constitution and certain 
laws of the United States over California and New Mexico. Mr. Webster, in support of his conception 
that the Constitution did not, generally speaking, control Congress in legislating for the territories or 
operate in such districts, said as follows (20 Cong. Globe, App. p. 272):  

'Mr. President, it is of importance that we should seek to have clear ideas and correct notions of 
the question which this amendment of the member from Wisconsin has presented to us; and 
especially that we should seek to get some conception of what is meant by the proposition, in a 
law, to 'extend the Constitution of the United States to the territories.' Why, sir, the thing is utterly 
impossible. All the legislation in the world, in this general form, could not accomplish it. There is 
no cause for the operation of the legislative power in such a matter as that. The Constitution, what 
is it-we extend the Constitution of the United States by law to a territory? What is the 
Constitution of the United States? Is not its very first principle that all within its influence and 
comprehension shall [182 U.S. 244, 296]   be represented in the legislature which it establishes, with 
not only the right of debate and the right to vote in both Houses of Congress, but a right to 
partake in the choice of the President and Vice President? And can we by law extend these rights, 
or any of them, to a territory of the United States? Everybody will see that it is altogether 
impracticable.'  

Thereupon, the following colloquy ensued between Mr. Underwood and Mr. Webster (Ibid. 281-282):  

'Mr. Underwood: 'The learned Senator from Massachusetts says, and says most appropriately and 
forcibly, that the principles of the Constitution are obligatory upon us even while legislating for 
the territories. That is true, I admit, in its fullest force, but if it is obligatory upon us while 
legislating for the territories, is it possible that it will not be equally obligatory upon the officers 
who are appointed to administer the laws in these territories?'  
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'Mr. Webster: 'I never said it was not obligatory upon them. What I said was, that in making laws 
for these territories it was the high duty of Congress to regard those great principles in the 
Constitution intended for the security of personal liberty and for the security of property.'  

'Mr. Underwood: '. . . Suppose we provide by our legislation that nobody shall be appointed to an 
office there who professes the Catholic religion. What do we do by an act of this sort?'  

'Mr. Webster: 'We violate the Constitution, which says that no religious test shall be required as 
qualification for office."  

And this was the state of opinion generally prevailing in the Free Soil and Republican parties, since the 
resistance of those parties to the extension of slavery into the territories, while in a broad sense 
predicated on the proposition that the Constitution was not generally controlling in the territories, was 
sustained by express reliance upon the 5th Amendment to the Constitution forbidding Congress from 
depriving any person of life, liberty, or property without due process of law. Every platform adopted by 
those parties down to and including 1860, while propounding the general doctrine, also in effect 
declared [182 U.S. 244, 297]   the rule just stated. I append in the margin an excerpt from the platform of 
the Free Soil party adopted in 1842.10  

The conceptions embodied in these resolutions were in almost identical language reiterated in the 
platform of the Liberty party in 1843, in that of the Free Soil party in 1852, and in the platform of the 
Republican party in 1856. Stanwood, Hist. of Presidency, pp. 218, 253, 254, and 271. In effect, the 
same thought was repeated in the declaration of principles made by the Republican party convention in 
1860, when Mr. Lincoln was nominated, as will be seen from an excerpt therefrom set out in the 
margin. 11    

The doctrine that those absolute withdrawals of power which [182 U.S. 244, 298]   the Constitution has 
made in favor of human liberty are applicable to every condition or status has been clearly pointed out 
by this court in Chicago, R. I. & P. R. Co. v. McGlinn (1885) 114 U.S. 542 , 29 L. ed. 270, 5 Sup. Ct. 
Rep. 1005, where, speaking through Mr. Justice Field, the court said (p. 546, L. ed. p. 271, Sup. Ct. 
Rep. p. 1006):  

'It is a general rule of public law, recognized and acted upon by the United States, that whenever 
political jurisdiction and legislative power over any territory are transferred from one nation of 
sovereign to another the municipal laws of the country-that is, laws which are intended for the 
protection of private rights-continue in force until abrogated or changed by the new government 
or sovereign. By the cession, public property passes from one government to the other, but 
private property remains as before, and with it those municipal laws which are designed to secure 
its peaceful use and enjoyment. As a matter of course, all laws, ordinances, and regulations in 
conflict with the political character, institutions, and constitution of the new government are at 
once displaced. Thus, upon a cession of political jurisdiction and legislative power-and the latter 
is involved in the former-to the United States, the laws of the country in support of an established 
religion, or abridging the freedom of the press, or authorizing cruel and unusual punishments, and 
the like, would at once cease to be of obligatory force, without any declaration to that effect; and 
the laws of the country on other subjects would necessarily be superseded by existing laws of the 
new government upon the same matters. But with respect to other laws affecting the possession, 
use, and transfer of property, and designed to secure good order and peace in the community, and 
promote its health and prosperity, which are strictly of a municipal character, the rule is general 
that a change of government leaves them in force until, by direct action of the new government, 
they are altered or repealed. American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 542, 7 L. ed. 255; 
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Halleck, International Law, chap. 34, 14.'  

There is in reason, then, no room in this case to contend that Congress can destroy the liberties of the 
people of Porto Rico by exercising in their regard powers against freedom and justice which the 
Constitution has absolutely denied. There can [182 U.S. 244, 299]   also be no controversy as to the right of 
Congress to locally govern the island of Porto Rico as its wisdom may decide, and in so doing to accord 
only such degree of representative government as may be determined on by that body. There can also 
be no contention as to the authority of Congress to levy such local taxes in Porto Rico as it may choose, 
even although the amount of the local burden so levied be manifold more onerous than is the duty with 
which this case is concerned. But as the duty in question was not a local tax, since it was levied in the 
United States on goods coming from Porto Rico, it follows that, if that island was a part of the United 
States, the duty was repugnant to the Constitution, since the authority to levy an impost duty conferred 
by the Constitution on Congress does not, as I have conceded, include the right to lay such a burden on 
goods coming from one to another part of the United States. And, besides, if Porto Rico was a part of 
the United States the exaction was repugnant to the uniformity clause.  

The sole and only issue, then, is not whether Congress has taxed Porto Rico without representation,-for, 
whether the tax was local or national, it could have been imposed although Porto Rico had no 
representative local government and was not represented in Congress,-but is whether the particular tax 
in question was levied in such form as to cause it to be repugnant to the Constitution. This is to be 
resolved by answering the inquiry, Had Porto Rico, at the time of the passage of the act in question, 
been incorporated into and become an integral part of the United States?  

On the one hand, it is affirmed that, although Porto Rico had been ceded by the treaty with Spain to the 
United States, the cession was accompanied by such conditions as prevented that island from becoming 
an integral part of the United States, at least temporarily and until Congress had so determined. On the 
other hand, it is insisted that by the fact of cession to the United States alone, irrespective of any 
conditions found in the treaty, Porto Rico became a part of the United States and was incorporated into 
it. It is incompatible with the Constitution, it is argued, for the government of the United States to 
accept a cession of territory from a foreign country without [182 U.S. 244, 300]   complete incorporation 
following as an immediate result, and therefore it is contended that it is immaterial to inquire what were 
the conditions of the cession, since if there were any which were intended to prevent incorporation they 
were repugnant to the Constitution and void. The result of the argument is that the government of the 
United States is absolutely without power to acquire and hold territory as property or as appurtenant to 
the United States. These conflicting contentions are asserted to be sanctioned by many adjudications of 
this court and by various acts of the executive and legislative branches of the government; both sides, in 
many instances, referring to the same decisions and to the like acts, but deducing contrary conclusions 
from them. From this it comes to pass that it will be impossible to weigh the authorities relied upon 
without ascertaining the subject-matter to which they refer, in order to determine their proper influence. 
For this reason, in the orderly discussion of the controversy, I propose to consider the subject from the 
Constitution itself, as a matter of first impression, from that instrument as illustrated by the history of 
the government, and as construed by the previous decisions of this court. By this process, if accurately 
carried out, it will follow that the true solution of the question will be ascertained, both deductively and 
inductively, and the result, besides, will be adequately proved.  

It may not be doubted that by the general principles of the law of nations every government which is 
sovereign within its sphere of action possesses as an inherent attribute the power to acquire territory by 
discovery, by agreement or treaty, and by conquest. It cannot also be gainsaid that, as a general rule, 
wherever a government acquires territory as a result of any of the modes above stated, the relation of 
the territory to the new government is to be determined by the acquiring power in the absence of 
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stipulations upon the subject. These general principles of the law of nations are thus stated by Halleck 
in his treatise on International Law, page 126:  

'A state may acquire property or domain in various ways; its title may be acquired originally by 
mere occupancy, and confirmed by the presumption arising from the lapse of time; [182 U.S. 244, 
301]   or by discovery and lawful possession; or by conquest, confirmed by treaty or tacit consent; 
or by grant, cession, purchase, or exchange; in fine, by any of the recognized modes by which 
private property is acquired by individuals. It is not our object to enter into any general discussion 
of these several modes of acquisition, any further than may be necessary to distinguish the 
character of certain rights of property which are the peculiar objects of international 
jurisprudence. Wheaton, International Law, pt. 2, chap. 4, 1, 4, 5; 1 Phillimore, International Law, 
221- 227; Grotius, de Jur. Bel. ac. Pac., lib. 2, chap. 4; Vattel, Droit des Gens, liv. 2, chaps. 7 and 
11; Rutherford, Inst. b. 1, chap. 3, b. 2, chap. 9; Puffendorf, de Jur. Nat. et. Gent., lib. 4, chaps. 4-
6; Moser, Versuch, etc., b. 5, chap. 9; Martens, Precis du Droit des Gens. 35 et seq.; Schmaltz, 
Droit des Gens, liv. 4, chap. 1; Kluber, Droit des Gens, 125, 126; Heffter, Droit International, 76; 
Ortolan, Domaine International, 53 et seq.; Bowyer, Universal Public Law, chap. 28; Bello, 
Derecho Internacional, pt. 1, chap. 4; Riquelme, Derecho, Pub. Int., lib. 1, title 1, chap. 2; 
Burlamaqui, Droit de la Nat. et des Gens, tome 4, pt. 3, chap. 5.'  

Speaking of a change of sovereignty, Halleck says (pp. 76, 814):  

'Chap. 3, 23. The sovereignty of a state may be lost in various ways. It may be vanquished by a 
foreign power, and become incorporated into the conquering state as a province or as one of its 
component parts; or it may voluntarily unite itself with another in such a way that its independent 
existence as a state will entirely cease.  

... * *  

'Chap. 33, 3. If the hostile nation be subdued and the entire state conquered, a question arises as 
to the manner in which the conqueror may treat it without transgressing the just bounds 
established by the rights of conquest. If he simply replaces the former sovereign, and, on the 
submission of the people, governs them according to the laws of the state, they can have no cause 
of complaint. Again, if he incorporate them with his former states, giving to them the rights, 
privileges, and immunities of his own subjects, he does for them all that is due [182 U.S. 244, 302]   
from a humane and equitable conqueror to his vanquished foes. But if the conquered are a fierce, 
savage, and restless people, he may, according to the degree of their indocility, govern them with 
a tighter rein, so as to curb their 'impetuosity, and to keep them under subjection.' Moreover, the 
rights of conquest may, in certain cases, justify him in imposing a tribute or other burthen, either 
a compensation for the expenses of the war or as a punishment for the injustice he has suffered 
from them . . . Vattel, Droit des Gens, liv. 3, ch. 13, 201; 2 Curtius, History, etc., liv. 7, cap. 8; 
Grotius, de Bel. ac Pac. lib. 3, caps. 8, 15; Puffendorf, de Jur. Nat. et Gent. lib. 8, cap. 6, 24; Real, 
Science du Gouvernement, tome 5, ch. 2, 5; Heffter, Droit International, 124; Abegg. 
Untersuchungen, etc., p. 86.'  

In American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, the general doctrine was thus 
summarized in the opinion delivered by Mr. Chief Justice Marshall (p. 542, L. ed. p. 255):  

'If it [conquered territory] be ceded by the treaty, the acquisition is confirmed, and the ceded 
territory becomes a part of the nation to which it is annexed, either on the terms stipulated in the 
treaty of cession or on such as its new master shall impose.'  
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When our forefathers threw off their allegiance to Great Britain and established a republican 
government, assuredly they deemed that the nation which they called into being was endowed with 
those general powers to acquire territory which all independent governments in virtue of their 
sovereignty enjoyed. This is demonstrated by the concluding paragraph of the Declaration of 
Independence, which reads as follows:  

'As free and independent states, they [the United States of America] have full power to levy war, 
conclude peace, contract alliances, establish commerce, and to do all other acts and things which 
independent states may of right do.'  

That under the Confederation it was considered that the government of the United States had authority 
to acquire territory like any other sovereignty is clearly established by the 11th of the Articles of 
Confederation.  

The decisions of this court leave no room for question that, under the Constitution, the government of 
the United States, [182 U.S. 244, 303]   in virtue of its sovereignty, supreme within the sphere of its 
delegated power, has the full right to acquire territory enjoyed by every other sovereign nation.  

In American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, the court, by Mr. Chief Justice 
Marshall, said (p. 542, L. ed. p. 255):  

'The Constitution confers absolutely on the government of the Union the powers of making war 
and of making treaties; consequently, that government possesses the power of acquiring territory, 
either by conquest or by treaty.'  

In United States v. Huckabee (1872) 16 Wall. 414, 21 L. ed. 457, the court speaking through Mr. 
Justice Clifford, said (p. 434, L. ed. p. 464):  

'Power to acquire territory either by conquest or treaty is vested by the Constitution in the United 
States. Conquered territory, however, is usually held as a mere military occupation until the fate 
of the nation from which it is conquered is determined; but if the nation is entirely subdued, or in 
case it be destroyed and ceases to exist, the right of occupation becomes permanent, and the title 
vests absolutely in the conqueror. American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 
242; 30 Hogsheads of Sugar v. Boyle, 9 Cranch, 195, 3 L. ed. 702; Shanks v. Dupont, 3 Pet. 246, 
7 L. ed. 668; United States v. Rice, 4 Wheat. 254, 4 L. ed. 564; The Amy Warwick, 2 Sprague, 
143, Fed. Cas. No. 342; Johnson v. M'Intosh, 8 Wheat. 588, 5 L. ed. 692. Complete conquest, by 
whatever mode it may be perfected, carries with it all the rights of the former government; or, in 
other words, the conqueror, by the completion of his conquest, becomes the absolute owner of the 
property conquered from the enemy nation or state. His rights are no longer limited to mere 
occupation of what he has taken into his actual possession, but they extend to all the property and 
rights of the conquered state, including even debts as well as personal and real property. Halleck, 
International Law, 839; Elphinstone v. Bedreechund, 1 Knapp, P. C. C. 329; Vattel, 365; 3 
Phillimore, International Law, 505.'  

In Church of Jesus Christ of L. D. S. v. United States (1889) 136 U.S. 1 , 34 L. ed. 478, 10 Sup. Ct. 
Rep. 792, Mr. Justice Bradley, announcing the opinion of the court declared (p. 42, L. ed. p. 491, Sup. 
Ct. Rep. p. 802):  

'The power to acquire territory, other than the territory northwest of the Ohio river (which 
belonged to the United States at the adoption of the Constitution), is derived from the treaty-

Page 30 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



making power and the power to declare and carry [182 U.S. 244, 304]   on war. The incidents of 
these powers are those of national sovereignty, and belong to all independent governments. The 
power to make acquisitions of territory by conquest, by treaty, and by cession is an incident of 
national sovereignty. The territory of Louisiana, when acquired from France, and the territories 
west of the Rocky mountains, when acquired from Mexico, became the absolute property and 
domain of the United States, subject to such conditions as the government, in its diplomatic 
negotiations, had seen fit to accept relating to the rights of the people then inhabiting those 
territories.'  

Indeed, it is superfluous to cite authorities establishing the right of the government of the United States 
to acquire territory, in view of the possession of the Northwest Territory when the Constitution was 
framed and the cessions to the general government by various states subsequent to the adoption of the 
Constitution, and in view also of the vast extension of the territory of the United States brought about 
since the existence of the Constitution by substantially every form of acquisition known to the law of 
nations. Thus, in part at least, 'the title of the United States to Oregon was founded upon original 
discovery and actual settlement by citizens of the United States, authorized or approved by the 
government of the United States.' Shively v. Bowlby, 152 U.S. 50 , 38 L. ed. 349, 14 Sup. Ct. Rep. 566. 
The province of Louisiana was ceded by France in 1803; the Floridas were transferred by Spain in 
1819; Texas was admitted into the Union by compact with Congress in 1845; California and New 
Mexico were acquired by the treaty with Mexico of 1848, and other western territory from Mexico by 
the treaty of 1853; numerous islands have been brought within the dominion of the United States under 
the authority of the act of August 18, 1856, chap. 164, usually designated as the Guano islands act, re-
enacted in Revised Statutes, 5570-5578; Alaska was ceded by Russia in 1867; Medway island, the 
western end of the Hawaiian group, 1,200 miles from Honolulu, was acquired in 1867, and $50,000 was 
expended in efforts to make it a naval station; on the renewal of a treaty with Hawaii November 9, 
1887, Pearl harbor was leased for a permanent naval station; by joint resolution of Congress the 
Hawaiian islands came un- [182 U.S. 244, 305]   der the sovereignty of the United States in 1898; and on 
April 30, 1900, an act for the government of Hawaii was approved, by which the Hawaiian islands were 
given the status of an incorporated territory; on May 21, 1890, there was proclaimed by the President an 
agreement, concluded and signed with Germany and Great Britain, for the joint administration of the 
Samoan islands (26 Stat. at L. 1497); and on February 16, 1900 (31 Stat. at L. --, there was proclaimed 
a convention between the United States, Germany, and Great Britain, by which Germany and Great 
Britain renounced in favor of the United States all their rights and claims over and in respect to the 
island of Tutuilla and all other islands of the Samoan group east of longitude 171ø west of Greenwich. 
And finally the treaty with Spain which terminated the recent war was ratified.  

It is worthy of remark that, beginning in the administration of President Jefferson, the acquisition of 
foreign territory above referred to were largely made while that political party was in power which 
announced as its fundamental tenet the duty of strictly construing the Constitution, and it is true to say 
that all shades of political opinion have admitted the power to acquire and lent their aid to its 
accomplishment. And the power has been asserted in instances where it has not been exercised. Thus, 
during the administration of President Pierce, in 1854, a draft of a treaty for the annexation of Hawaii 
was agreed upon, but, owing to the death of the King of the Hawaiian islands, was not executed. The 2d 
article of the proposed treaty provided as follows (Ex. Doc. Senate, 55th Congress, 2d sess., Report No. 
681, Calendar No. 747, p. 91):  

Article 2.  

The Kingdom of the Hawaiian Islands shall be incorporated into the American Union as a state, 
enjoying the same degree of sovereignty as other states, and admitted as such as soon as it can be done 
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in consistency with the principles and requirements of the Federal Constitution, to all the rights, 
privileges, and immunities of a state as aforesaid, on a perfect equality with the other states of the 
Union.  

It is insisted, however, conceding the right of the gov- [182 U.S. 244, 306]   ernment of the United States to 
acquire territory, as all such territory when acquired becomes absolutely incorporated into the United 
States, every provision of the Constitution which would apply under that situation is controlling in such 
acquired territory. This, however, is but to admit the power to acquire, and immediately to deny its 
beneficial existence.  

The general principle of the law of nations, already stated, is that acquired territory, in the absence of 
agreement to the contrary, will bear such relation to the acquiring government as may be by it 
determined. To concede to the government of the United States the right to acquire, and to strip it of all 
power to protect the birthright of its own citizens and to provide for the well being of the acquired 
territory by such enactments as may in view of its condition be essential, is, in effect, to say that the 
United States is helpless in the family of nations, and does not possess that authority which has at all 
times been treated as an incident of the right to acquire. Let me illustrate the accuracy of this statement. 
Take a case of discovery. Citizens of the United States discover an unknown island, peopled with an 
uncivilized race, yet rich in soil, and valuable to the United States for commercial and strategic reasons. 
Clearly, by the law of nations, the right to ratify such acquisition and thus to acquire the territory would 
pertain to the government of the United States. Johnson v. M'Intosh, 8 Wheat. 543, 595, 5 L. ed. 681, 
694; Martin v. Waddell, 16 Pet. 367, 409, 10 L. ed. 997, 1012; Jones v. United States, 137 U.S. 202, 
212 , 34 S. L. ed. 691, 695, 11 Sup. Ct. Rep. 80; Shively v. Bowlby, 152 U.S. 1, 50 , 38 S. L. ed. 331, 
349, 14 Sup. Ct. Rep. 548. Can it be denied that such right could not be practically exercised if the 
result would be to endow the inhabitants with citizenship of the United States and to subject them, not 
only to local, but also to an equal proportion of national, taxes, even although the consequence would 
be to entail ruin on the discovered territory, and to inflict grave detriment on the United States, to arise 
both from the dislocation of its fiscal system and the immediate bestowal of citizenship on those 
absolutely unfit to receive it?  

The practice of the government has been otherwise. As early as 1856 Congress enacted the Guano 
islands act, heretofore referred to, which by 1 provided that when any [182 U.S. 244, 307]   citizen of the 
United States shall 'discover a deposit of guano on any island, rock, or key not within the lawful 
jurisdiction of any other government, and not occupied by the citizens of any other government, and 
shall take peaceable possession thereof, and occupy the same, said island, rock, or key may, at the 
discretion of the President of the United States, be considered as appertaining to the United States.' 11 
Stat. at L. 119, chap. 164; Rev. Stat. 5570. Under the act referred to, it was stated in argument, that the 
government now holds and protects American citizens in the occupation of some seventy islands. The 
statute came under consideration in Jones v. United States, 137 U.S. 202 , 34 L. ed. 691, 11 Sup. Ct. 
Rep. 80, where the question was whether or not the act was valid, and it was decided that the act was a 
lawful exercise of power, and that islands thus acquired were 'appurtenant' to the United States. The 
court, in the course of the opinion, speaking through Mr. Justice Gray, said (p. 212, L. ed. p. 695, Sup. 
Ct. Rep. p. 83):  

'By the law of nations, recognized by all civilized states, dominion of new territory may be 
acquired by discovery and occupation, as well as by cession or conquest; and when citizens or 
subjects of one nation, in its name and by its authority or with its assent, take and hold actual, 
continuous, and useful possession (although only for the purpose of carrying on a particular 
business, such as catching and curing fish or working mines) of territory unoccupied by any other 
government of its citizens, the nation to which they belong may exercise such jurisdiction and for 
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such period as it sees fit over territory so acquired. This principle affords ample warrant for the 
legislation of Congress concerning guano islands. Vattel, lib. 1, chap. 18; Wheaton, International 
Law, 8th ed. 161, 165, 176, note 104; Halleck, International Law, chap. 6, 7, 15; 1 Phillimore, 
International Law, 3d ed. 227, 229, 230, 232, 242; 1 Calvo, Droit International, 4th ed. 266, 277, 
300; Whiton v. Albany City Ins. Co. 109 Mass. 24, 31.  

And these considerations concerning discovery are equally applicable to ownership resulting from 
conquest. A just war is declared, and in its prosecution the territory of the enemy is invaded and 
occupied. Would not the war, even if waged successfully, be fraught with danger if the effect of 
occupation was [182 U.S. 244, 308]   to necessarily incorporate an alien and hostile people into the United 
States? Take another illustration. Suppose at the termination of a war the hostile government had been 
overthrown, and the entire territory or a portion thereof was occupied by the United States, and there 
was no government to treat with or none willing to cede by treaty, and thus it became necessary for the 
United States to hold the conquered country for an indefinite period, or at least until such time as 
Congress deemed that it should be either released or retained because it was apt for incorporation into 
the United States. If holding was to have the effect which is now claimed for it, would not the exercise 
of judgment respecting the retention be so fraught with danger to the American people that it could not 
be safely exercised?  

Yet again. Suppose the United States, in consequence of outrages perpetrated upon its citizens, was 
obliged to move its armies or send its fleets to obtain redress, and it came to pass that an expensive war 
resulted and culminated in the occupation of a portion of the territory of the enemy, and that the 
retention of such territory-an event illustrated by examples in history-could alone enable the United 
States to recover the pecuniary loss it had suffered. And suppose, further, that to do so would require 
occupation for an indefinite period, dependent upon whether or not payment was made of the required 
indemnity. It being true that incorporation must necessarily follow the retention of the territory, it 
would result that the United States must abandon all hope of recouping itself for the loss suffered by the 
unjust war, and hence the whole burden would be entailed upon the people of the United States. This 
would be a necessary consequence, because if the United States did not hold the territory as security for 
the needed indemnity it could not collect such indemnity, and, on the other hand, if incorporation must 
follow from holding the territory the uniformity provision of the Constitution would prevent the 
assessment of the cost of the war solely upon the newly acquired country. In this, as in the case of 
discovery, the traditions and practices of the government demonstrate the unsoundness of the 
contention. Congress on May 13, 1846, declared that [182 U.S. 244, 309]   war existed with Mexico. In the 
summer of that year New Mexico and California were subdued by the American arms, and the military 
occupation which followed continued until after the treaty of peace was ratified, in May, 1848. 
Tampico, a Mexican port, was occupied by our forces on November 15, 1846, and possession was not 
surrendered until after the ratification. In the spring of 1847 President Polk, through the Secretary of the 
Treasury, prepared a tariff of duties on imports and tonnage which was put in force in the conquered 
country. 1 Senate Documents, First Session, 30th Congress, pp. 562, 569. By this tariff, duties were laid 
as well on merchandise, exported from the United States as from other countries, except as to supplies 
for our army, and on May 10, 1847, an exemption from tonnage duties was accorded to 'all vessels 
chartered by the United States to convey supplies of any and all descriptions to our army and navy, and 
actually laden with supplies.' Ibid. 583. An interesting debate respecting the constitutionality of this 
action of the President is contained in 18 Cong. Globe, First Session, 30th Congress, at pp. 478, 479, 
484-489, 495, 498, etc.  

In Fleming v. Page, 9 How. 603, 13 L. ed. 276, it was held that the revenue officials properly treated 
Tampico as a port of a foreign country during the occupation by the military forces of the United States, 
and that duties on imports into the United States from Tampico were lawfully levied under the general 
tariff act of 1846. Thus, although Tampico was in the possession of the United States, and the court 
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expressly held that in an international sense the port was a part of the territory of the United States, yet 
it was decided that in the sense of the revenue laws Tampico was a foreign country. The special tariff 
act promulgated by President Polk was in force in New Mexico and California until after notice was 
received of the ratification of the treaty of peace. In Cross v. Harrison, 16 How. 164, 14 L. ed. 889, 
certain collections of impost duties on goods brought from foreign countries into California prior to the 
time when official notification had been received in California that the treaty of cession had been 
ratified, as well as impost duties levied after the receipt of such notice, were called in question. The 
duties collected prior to the receipt of notice were laid at the rate fixed by the tariff promulgated by the 
Presi- [182 U.S. 244, 310]   dent; those laid after the notification conformed to the general tariff laws of the 
United States. The court decided that all the duties collected were valid. The court undoubtedly in the 
course of its opinion said that immediately upon the ratification of the treaty California became a part of 
the United States and subject to its revenue laws. However, the opinion pointedly referred to a letter of 
the Secretary of the Treasury directing the enforcement of the tariff laws of the United States, upon the 
express ground that Congress had enacted laws which recognized the treaty of cession. Besides, the 
decision was expressly placed upon the conditions of the treaty, and it was stated, in so many words, 
that a different rule would have been applied had the stipulations in the treaty been of a different 
character.  

But, it is argued, all the instances previously referred to may be conceded, for they but illustrate the rule 
inter arma sitent leges. Hence, they do not apply to acts done after the cessation of hostilities when a 
treaty of peace has been concluded. This not only begs the question, but also embodies a fallacy. A case 
has been supposed in which it was impossible to make a treaty because of the unwillingness or 
disappearance of the hostile government, and therefore the occupation necessarily continued, although 
actual war had ceased. The fallacy lies in admitting the right to exercise the power, if only it is exerted 
by the military arm of the government, but denying it wherever the civil power comes in to regulate and 
make the conditions more in accord with the spirit of our free institutions. Why it can be thought, 
although under the Constitution the military arm of the government is in effect the creature of Congress, 
that such arm may exercise a power without violating the Constitution, and yet Congress-the creator-
may not regulate, I fail to comprehend.  

This further argument, however, is advanced. Granting that Congress may regulate without 
incorporating, where the military arm has taken possession of foreign territory, and where there has 
been or can be no treaty, this does not concern the decision of this case, since there is here involved no 
regulation, but an actual cession to the United States of territory by treaty. The general rule of the law of 
nations, by which the acquiring [182 U.S. 244, 311]   government fixes the status of acquired territory, it is 
urged, does not apply to the government of the United States, because it is incompatible with the 
Constitution that that government should hold territory under a cession and administer it as a 
dependency without its becoming incorporated. This claim, I have previously said, rests on the 
erroneous assumption that the United States under the Constitution is stripped of those powers which 
are absolutely inherent in and essential to national existnece. The certainty of this is illustrated by the 
examples already made use of in the supposed cases of discovery and conquest.  

If the authority by treaty is limited as is suggested, then it will be impossible to terminate a successful 
war by acquiring territory through a treaty, without immediately incorporating such territory into the 
United States. Let me, however, eliminate the case of war, and consider the treaty-making power as 
subserving the purposes of the peaceful evolution of national life. Suppose the necessity of acquiring a 
naval station or a coaling station on an island inhabited with people utterly unfit for American 
citizenship and totally incapable of bearing their proportionate burden of the national expense. Could 
such island, under the rule which is now insisted upon, be taken? Suppose, again, the acquisition of 
territory for an interoceanic canal, where an inhabited strip of land on either side is essential to the 
United States for the preservation of the work. Can it be denied that, if the requirements of the 
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Constitution as to taxation are to immediately control, it might be impossible by treaty to accomplish 
the desired result?  

While no particular provision of the Constitution is referred to, to sustain the argument that it is 
impossible to acquire territory by treaty without immediate and absolute incorporation, it is said that the 
spirit of the Constitution excludes the conception of property or dependencies possessed by the United 
States and which are not so completely incorporated as to be in all respects a part of the United States; 
that the theory upon which the Constitution proceeds is that of confederated and independent states, and 
that no territory, therefore, can be acquired which does not contemplate statehood, and excludes the 
acquisition of [182 U.S. 244, 312]   any territory which is not in a position to be treated as an integral part 
of the United States. But this reasoning is based on political, and not judicial, considerations. 
Conceding that the conception upon which the Constitution proceeds is that no territory, as a general 
rule, should be acquired unless the territory may reasonably be expected to be worthy of statehood, the 
determination of when such blessing is to be bestowed is wholly a political question, and the aid of the 
judiciary cannot be invoked to usurp political discretion in order to save the Constitution from 
imaginary or even real dangers. The Constitution may not be saved by destroying its fundamental 
limitations.  

Let me come, however, to a consideration of the express powers which are conferred by the 
Constitution, to show how unwarranted is the principle of immediate incorporation, which is here so 
strenuously insisted on. In doing so it is conceded at once that the true rule of construction is not to 
consider one provision of the Constitution alone, but to contemplate all, and therefore to limit one 
conceded attribute by those qualifications which naturally result from the other powers granted by that 
instrument, so that the whole may be interpreted by the spirit which vivifies, and not by the letter which 
killeth. Undoubtedly, the power to carry on war and to make treaties implies also the exercise of those 
incidents which ordinarily inhere in them. Indeed, in view of the rule of construction which I have just 
conceded-that all powers conferred by the Constitution must be interpreted with reference to the nature 
of the government and be construed in harmony with related provisions of the Constitution-it seems to 
me impossible to conceive that the treaty-making power by a mere cession can incorporate an alien 
people into the United States without the express or implied approval of Congress. And from this it 
must follow that there can be no foundation for the assertion that, where the treaty-making power has 
inserted conditions which preclude incorporation until Congress has acted in respect thereto, such 
conditions are void and incorporation results in spite thereof. If the treaty-making power can absolutely, 
without the consent of Congress, incorporate territory, and if that power may [182 U.S. 244, 313]   not 
insert conditions against incorporation, it must follow that the treaty-making power is endowed by the 
Constitution with the most unlimited right, susceptible of destroying every other provision of the 
Constitution; that is, it may wreck our institutions. If the proposition be true, then millions of 
inhabitants of alien territory, if acquired by treaty, can, without the desire or consent of the people of the 
United States speaking through Congress, be immediately and irrevocably incorporated into the United 
States, and the whole structure of the government be overthrown. While thus aggrandizing the treaty-
making power on the one hand, the construction at the same time minimizes it on the other, in that it 
strips that authority of any right to acquire territory upon any condition which would guard the people 
of the United States from the evil of immediate incorporation. The treaty-making power, then, under 
this contention, instead of having the symmetrical functions which belong to it from its very nature, 
becomes distorted,-vested with the right to destroy upon the one hand, and deprived of all power to 
protect the government on the other.  

And, looked at from another point of view, the effect of the principle asserted is equally antagonistic, 
not only to the express provisions, but to the spirit of the Constitution in other respects. Thus, if it be 
true that the treaty-making power has the authority which is asserted, what becomes of that branch of 
Congress which is peculiarly the representative of the people of the United States, and what is left of the 
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functions of that body under the Constitution? For, although the House of Representatives might be 
unwilling to agree to the incorporation of alien races, it would be impotent to prevent its 
accomplishment, and the express provisions conferring upon Congress the power to regulate commerce, 
the right to raise revenue,-bills for which, by the Constitution, must originate in the House of 
Representatives,-and the authority to prescribe uniform naturalization laws, would be in effect set at 
naught by the treaty-making power. And the consequent result-incorporation-would be beyond all 
future control of or remedy by the American people, since, at once and without hope of redress or 
power of change, incorporation by the treaty would have been brought about. [182 U.S. 244, 314]   The 
inconsistency of the position is at once manifest. The basis of the argument is that the treaty must be 
considered to have incorporated, because acquisition presupposes the exercise of judgment as to fitness 
for immediate incorporation. But the deduction drawn is, although the judgment exercised is against 
immediate incorporation and this result is plainly expressed, the conditions are void because no 
judgment against incorporation can be called into play.  

All the confusion and dangers above indicated, however, it is argued, are more imaginary than real, 
since, although it be conceded that the treaty-making power has the right by cession to incorporate 
without the consent of Congress, that body may correct the evil by availing itself of the provision of the 
Constitution giving to Congress the right to dispose of the territory and other property of the United 
States. This assumes that there has been absolute incorporation by the treaty-making power on the one 
hand, and yet asserts that Congress may deal with the territory as if it had not been incorporated into the 
United States. In other words, the argument adopts conflicting theories of the Constitution, and applies 
them both at the same time. I am not unmindful that there has been some contrariety of decision on the 
subject of the meaning of the clause empowering Congress to dispose of the territories and other 
property of the United States, some adjudged cases treating that article as referring to property as such, 
and others deriving from it the general grant of power to govern territories. In view, however, of the 
relations of the territories to the government of the United States at the time of the adoption of the 
Constitution, and the solemn pledge then existing that they should forever 'remain a part of the 
Confederacy of the United States of America,' I cannot resist the belief that the theory that the disposing 
clause relates as well to a relinquishment or cession of sovereignty as to a mere transfer of rights of 
property is altogether erroneous.  

Observe, again, the inconsistency of this argument. It considers, on the one hand, that so vital is the 
question of incorporation that no alien territory may be acquired by a cession without absolutely 
endowing the territory with incorporation and [182 U.S. 244, 315]   the inhabitants with resulting 
citizenship, because, under our system of government, the assumption that a territory and its inhabitants 
may be held by any other title than one incorporating is impossible to be thought of. And yet, to avoid 
the evil consequences which must follow from accepting this proposition, the argument is that all 
citizenship of the United States is precarious and fleeting, subject to be sold at any moment like any 
other property. That is to say, to protect a newly acquired people in their presumed rights, it is essential 
to degrade the whole body of American citizenship.  

The reasoning which has sometimes been indulged in by those who asserted that the Constitution was 
not at all operative in the territories is that, as they were acquired by purchase, the right to buy included 
the right to sell. This has been met by the proposition that if the country purchased and its inhabitants 
became incorporated into the United States, it came under the shelter of the Constitution, and no power 
existed to sell American citizens. In conformity to the principles which I have admitted it is impossible 
for me to say at one and the same time that territory is an integral part of the United States protected by 
the Constitution, and yet the safeguards, privileges, rights, and immunities which arise from this 
situation are so ephemeral in their character that by a mere act of sale they may be destroyed. And 
applying this reasoning to the provisions of the treaty under consideration, to me it seems indubitable 
that if the treaty with Spain incorporated all the territory ceded into the United States, it resulted that the 
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millions of people to whom that treaty related were, without the consent of the American people as 
expressed by Congress, and without any hope of relief, indissolubly made a part of our common 
country.  

Undoubtedly, the thought that under the Constitution power to dispose of people and territory, and thus 
to annihilate the rights of American citizens, was contrary to the conceptions of the Constitution 
entertained by Washington and Jefferson. In the written suggestions of Mr. Jefferson, when Secretary of 
State, reported to President Washington in March, 1792, on the subject of proposed negotiations 
between the United States and Spain, which were intended to be communicated by way of in- [182 U.S. 
244, 316]   struction to the commissioners of the United States appointed to manage such negotiations, it 
was observed, in discussing the possibility as to compensation being demanded by Spain 'for the 
ascertainment of our right' to navigate the lower part of the Mississippi, as follows:  

'We have nothing else' (than a relinquishment of certain claims on Spain) 'to give in exchange. 
For as to territory, we have neither the right nor the disposition to alienate an inch of what 
belongs to any member of our Union. Such a proposition therefore is totally inadmissible, and not 
to be treated for a moment.' Ford's Writings of Jefferson, vol. 5, p. 476.  

The rough draft of these observations was submitted to Mr. Hamilton, then Secretary of the Treasury, 
for suggestions, previously to sending it to the President, some time before March 5, and Hamilton 
made the following (among other) notes upon it:  

'Page 25. Is it true that the United States have no right to alienate an inch of the territory in 
question, except in the case of necessity intimated in another place? Or will it be useful to avow 
the denial of such a right? It is apprehended that the doctrine which restricts the alienation of 
territory to cases of extreme necessity is applicable rather to peopled territory than to waste and 
uninhabited districts. Positions restraining the right of the United States to accommodate to 
exigencies which may arise ought ever to be advanced with great caution.' Ford's Writings of 
Jefferson, vol. 5, p. 443.  

Respecting this note, Mr. Jefferson commented as follows:  

'The power to alienate the unpeopled territories of any state is not among the enumerated powers 
given by the Constitution to the general government, and if we may go out of that instrument and 
accommodate to exigencies which may arise by alienating the unpeopled territory of a state, we 
may accommodate ourselves a little more by alienating that which is peopled, and still a little 
more by selling the people themselves. A shade or two more in the degree of exigency is all that 
will be requisite, and of that degree we shall ourselves be the judges. However, may it not be 
hoped that these questions are forever laid to rest by the 12th Amendment once made a part of the 
Constitution, declaring expressly that 'the powers not delegated to the [182 U.S. 244, 317]   United 
States by the Constitution are reserved to the states respectively?' And if the general government 
has no power to alienate the territory of a state, it is too irresistible an argument to deny ourselves 
the use of it on the present occasion.' Ibid.  

The opinions of Mr. Jefferson, however, met the approval of President Washington. On March 18, 
1792, in inclosing to the commissioners to Spain their commission, he said, among other things:  

'You will herewith receive your commission; as also observations on these several subjects 
reported to the President and approved by him, which will therefore serve as instructions for you. 
These expressing minutely the sense of our government, and what they wish to have done, it is 
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unnecessary for me to do more here than desire you to pursue these objects unremittingly,' etc. 
Ford's Writings of Jefferson, vol. 5, p. 456.  

When the subject-matter to which the negotiations related is considered, it becomes evident that the 
word 'state' as above used related merely to territory which was either claimed by some of the states, as 
Mississippi territory was by Georgia, or to the Northwest Territory, embraced within the ordinance of 
1787, or the territory south of the Ohio ( Tennessee), which had also been endowed with all the rights 
and privileges conferred by that ordinance, and all which territory had originally been ceded by states to 
the United States under express stipulations that such ceded territory should be ultimately formed into 
states of the Union. And this meaning of the word 'state' is absolutely in accord with what I shall 
hereafter have occasion to demonstrate was the conception entertained by Mr. Jefferson of what 
constituted the United States.  

True, from the exigency of a calamitous war or the necessity of a settlement of boundaries, it may be 
that citizens of the United States may be expatriated by the action of the treaty-making power, impliedly 
or expressly ratified by Congress.  

But the arising of these particular conditions cannot justify the general proposition that territory which 
is an integral part of the United States may, as a mere act of sale, be disposed of. If, however, the right 
to dispose of an incorporated American territory and citizens by the mere exertion of the power to sell 
[182 U.S. 244, 318]   be conceded, arguendo, it would not relieve the dilemma. It is ever true that, where a 
malign principle is adopted, as long as the error is adhered to it must continue to produce its baleful 
results. Certainly, if there be no power to acquire subject to a condition, it must follow that there is no 
authority to dispose of subject to conditions, since it cannot be that the mere change of form of the 
transaction could bestow a power which the Constitution has not conferred. It would follow, then, that 
any conditions annexed to a disposition which looked to the protection of the people of the United 
States, or to enable them to safeguard the disposal of territory, would be void; and thus it would be that 
either the United States must hold on absolutely, or must dispose of unconditionally.  

A practical illustration will at once make the consequences clear. Suppose Congress should determine 
that the millions of inhabitants of the Philippine islands should not continue appurtenant to the United 
States, but that they should be allowed to establish an autonomous government, outside of the 
Constitution of the United States, coupled, however, with such conditions providing for control as far 
only as essential to the guaranty of life and property and to protect against foreign encroachment. If the 
proposition of incorporation be well founded, at once the question would arise whether the ability to 
impose these conditions existed, since no power was conferred by the Constitution to annex conditions 
which would limit the disposition. And if it be that the question of whether territory is immediately fit 
for incorporation when it is acquired is a judicial, and not a legislative one, it would follow that the 
validity of the conditions would also come within the scope of judicial authority, and thus the entire 
political policy of the government be alone controlled by the judiciary.  

The theory as to the treaty-making power upon which the argument which has just been commented 
upon rests, it is now proposed to be shown, is refuted by the history of the government from the 
beginning. There has not been a single cession made from the time of the Confederation up to the 
present day, excluding the recent treaty with Spain, which has not contained stipulations to the effect 
that the United States through Con- [182 U.S. 244, 319]   gress would either not disincorporate or would 
incorporate the ceded territory into the United States. There were such conditions in the deed of cession 
by Virginia when it conveyed the Northwest Territory to the United States. Like conditions were 
attached by North Carolina to the cession whereby the territory south of the Ohio, now Tennessee, was 
transferred. Similar provisions were contained in the cession by Georgia of the Mississippi territory, 
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now the states of Alabama and Mississippi. Such agreements were also expressed in the treaty of 1803, 
ceding Louisiana; that of 1819, ceding the Floridas, and in the treaties of 1848 and 1853, by which a 
large extent of territory was ceded to this country, as also in the Alaska treaty of 1867. To adopt the 
limitations on the treaty-making power now insisted upon would presuppose that every one of these 
conditions thus sedulously provided for were superfluous, since the guaranties which they afforded 
would have obtained, although they were not expressly provided for.  

When the various treaties by which foreign territory has been acquired are considered in the light of the 
circumstances which surrounded them, it becomes to my mind clearly established that the treaty-
making power was always deemed to be devoid of authority to incorporate territory into the United 
States without the assent, express or implied, of Congress, and that no question to the contrary has ever 
been even mooted. To appreciate this it is essential to bear in mind what the words 'United States' 
signified at the time of the adoption of the Constitution. When by the treaty of peace with Great Britain 
the independence of the United States was acknowledged, it is unquestioned that all the territory within 
the boundaries defined in that treaty, whatever may have been the disputes as to title, substantially 
belonged to particular states. The entire territory was part of the United States, and all the native white 
inhabitants were citizens of the United States and endowed with the rights and privileges arising from 
that relation. When, as has already been said, the Northwest Territory was ceded by Virginia, it was 
expressly stipulated that the rights of the inhabitants in this regard should be respected. The ordinance 
of 1787, providing for the government of the Northwest Territory, fulfilled [182 U.S. 244, 320]   this 
promise on behalf of the Confederation. Without undertaking to reproduce the text of the ordinance, it 
suffices to say that in contained a bill of rights, a promise of ultimate statehood, and it provided ( italics 
mine) that 'the said territory and the states which may be formed therein shall ever remain a part of this 
Confederacy of the United States of America, subject to the Articles of Confederation, and to such 
alterations therein as shall be constitutionally made, and to all the acts and ordinances of the United 
States in Congress assembled, conformably thereto.' It submitted the inhabitants to a liability for a tax to 
pay their proportional part of the public debt and the expenses of the government, to be assessed by the 
rule of apportionment which governed the states of the Confederation. It forbade slavery within the 
territory, and contained a stipulation that the provisions of the ordinance should ever remain unalterable 
unless by common consent.  

Thus it was at the adoption of the Constitution, the United States, as a geographical unit and as a 
governmental conception both in the international and domestic sense, consisted not only of states, but 
also of territories, all the native white inhabitants being endowed with citizenship, protected by pledges 
of a common union, and, except as to political advantages, all enjoying equal rights and freedom, and 
safeguarded by substantially similar guaranties, all being under the obligation to contribute their 
proportionate share for the liquidation of the debt and future expenses of the general government.  

The opinion has been expressed that the ordinance of 1787 became inoperative and a nullity on the 
adoption of the Constitution (Taney, Ch. J., in Scott v. Sandford, 19 How. 438, 15 L. ed. 713), while, on 
the other hand, it has been said that the ordinance of 1787 was 'the most solemn of all engagements,' 
and became a part of the Constitution of the United States by reason of the 6th article, which provided 
that 'all debts contracted and engagements entered into before the adoption of this Constitution shall be 
as valid against the United States under this Constitution as under the Confederation.' Per Baldwin, J., 
concurring opinion in Pollard v. Kibbe, 14 Pet. 417, 10 L. ed. 521, and per Catron, J ., in dissenting 
opinion in Stra- [182 U.S. 244, 321]   der. Graham, 10 How. 98, 13 L. ed. 343. Whatever view may be 
taken of this difference of legal opinion, my mind refuses to assent to the conclusion that under the 
Constitution the provision of the Northwest Territory ordinance making such territory forever a part of 
the Confederation was not binding on the government of the United States when the Constitution was 
formed. When it is borne in mind that large tracts of this territory were reserved for distribution among 
the Continental soldiers, it is impossible for me to believe that it was ever considered that the result of 

Page 39 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



the cession was to take the Northwest Territory out of the Union, the necessary effect of which would 
have been to expatriate the very men who by their suffering and valor had secured the liberty of their 
united country. Can it be conceived that North Carolina, after the adoption of the Constitution, would 
cede to the general government the territory south of the Ohio river, intending thereby to expatriate 
those dauntless mountaineers of North Carolina who had shed lustre upon the Revolutionary arms by 
the victory of King's mountain? And the rights bestowed by Congress after the adoption of the 
Constitution, as I shall proceed to demonstrate, were utterly incompatible with such a theory.  

Beyond question, in one of the early laws enacted at the first session of the First Congress, the binding 
force of the ordinance was recognized, and certain of its provisions concerning the appointment of 
officers in the territory were amended to conform the ordinance to the new Constitution. 1 Stat. at L. 50, 
chap. 8.  

In view of this it cannot, it seems to me, be doubted that the United States continued to be composed of 
states and territories, all forming an integral part thereof and incorporated therein, as was the case prior 
to the adoption of the Constitution. Subsequently, the territory now embraced in the state of Tennessee 
was ceded to the United States by the state of North Carolina. In order to insure the rights of the native 
inhabitants, it was expressly stipulated that the inhabitants of the ceded territory should enjoy all the 
rights, privileges, benefits, and advantages set forth in the ordinance 'of the late Congress for the 
government of the western territory of the United [182 U.S. 244, 322]   States.' A condition was, however, 
inserted in the cession, that no regulation should be made by Congress tending to emancipate slaves. By 
act of April 2, 1790 (1 Stat. at L. 106, chap. 6) this cession was accepted. And at the same session, on 
May 26, 1790, an act was passed for the government of this territory, under the designation of 'the 
territory of the United States south of the Ohio river.' 1 Stat. at L. 123, chap. 14. This act, except as to 
the prohibition which was found in the Northwest Territory ordinance as to slavery, in express terms 
declared that the inhabitants of the territory should enjoy all the rights conferred by that ordinance.  

A government for the Mississippi territory was organized on April 7, 1798. 1 Stat. at L. 549, chap. 28. 
The land embraced was claimed by the state of Georgia, and her rights were saved by the act. The 6th 
section thereof provided as follows:  

'Sec. 6. And be it further enacted, That from and after the establishment of the said government, 
the people of the aforesaid territory shall be entitled to and enjoy, all and singular, the rights, 
privileges, and advantages granted to the people of the territory of the United States northwest of 
the river Ohio, in and by the aforesaid ordinance of the thirteenth day of July, in the year one 
thousand seven hundred and eighty-seven, in as full and ample a manner as the same are 
possessed and enjoyed by the people of the said last-mentioned territory.'  

Thus clearly defined by boundaries, by common citizenship, by like guaranties, stood the United States 
when the plan of acquiring by purchase from France the province of Louisiana was conceived by 
President Jefferson. Naturally, the suggestion which arose was the power on the part of the government 
of the United States, under the Constitution, to incorporate into the United States-a Union then 
composed, as I have stated, of states and territories-a foreign province inhabited by an alien people, and 
thus make them partakers in the American commonwealth. Mr. Jefferson, not doubting the power of the 
United States to acquire, consulted Attorney General Lincoln as to the right by treaty to stipulate for 
incorporation. By that officer Mr. Jefferson was, in effect, advised that the power to incorporate, that is, 
to share the privileges and im- [182 U.S. 244, 323]   munities of the people of the United States with a 
foreign population, required the consent of the people of the United States, and it was suggested, 
therefore, that if a treaty of cession were made containing such agreements it should be put in the form 
of a change of boundaries, instead of a cession, so as thereby to bring the territory within the United 
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States. The letter of Mr. Lincoln was sent by President Jefferson to Mr. Gallatin, the Secretary of the 
Treasury. Mr. Gallatin did not agree as to the propriety of the expedient suggested by Mr. Lincoln. In a 
letter to President Jefferson, in effect so stating, he said:  

'But does any constitutional objection really exist? To me it would appear (1) that the United 
States as a nation have an inherent right to acquire territory; (2) that whenever that acquisition is 
by treaty, the same constituted authorities in which the treaty-making power is vested have a 
constitutional right to sanction the acquisition; (3) that whenever the territory has been acquired 
Congress have the power either of admitting into the Union as a new state, or of annexing to a 
state, with the consent of that state, or of making regulations for the government of such territory.' 
Gallatin's Writings, vol. 1, p. 11, etc.  

To this letter President Jefferson replied in January, 1803, clearly showing that he thought there was no 
question whatever of the right of the United States to acquire, but that he did not believe incorporation 
could be stipulated for and carried into effect without the consent of the people of the United States. He 
said (italics mine):  

'You are right, in my opinion, as to Mr. L.'s proposition: There is no constitutional difficulty as to 
the acquisition of territory, and whether when acquired it may be taken into the Union by the 
Constitution as it now stands will become a question of expediency. I think it will be safer not to 
permit the enlargement of the Union but by amendment of the Constitution.' Gallatin's Writings, 
vol. 1, p. 115.  

And the views of Mr. Madison, then Secretary of State, exactly conformed to those of President 
Jefferson, for, on March 2, 1803, in a letter to the commissioners who were negotiating the treaty, he 
said:  

'To incorporate the inhabitants of the hereby ceded territory [182 U.S. 244, 324]   with the citizens of 
the United States, being a provision which cannot now be made, it is to be expected from the 
character and policy of the United States that such incorporation will take place without 
unnecessary delay.' 2 State Papers, 540.  

Let us pause for a moment to accentuate the irreconcilable conflict which exists between the 
interpretation given to the Constitution at the time of the Louisiana treaty by Jefferson and Madison, 
and the import of that instrument as now insisted upon. You are to negotiate, said Madison to the 
commissioners, to obtain a cession of the territory, but you must not under any circumstances agree 'to 
incorporate the inhabitants of the hereby ceded territory with the citizens of the United States, being a 
provision which cannot now be made.' Under the theory now urged, Mr. Madison should have said: 
You are to negotiate for the cession of the territory of Louisiana to the United States, and if deemed by 
you expedient in accomplishing this purpose, you may provide for the immediate incorporation of the 
inhabitants of the acquired territory into the United States. This you can freely do because the 
Constitution of the United States has conferred upon the treaty-making power the absolute right to bring 
all the alien people residing in acquired territory into the United States, and thus divide with them the 
rights which peculiarly belong to the citizens of the United States. Indeed, it is immaterial whether you 
make such agreements, since by the effect of the Constitution, without reference to any agreements 
which you may make for that purpose, all the alien territory and its inhabitants will instantly become 
incorporated into the United States if the territory is acquired.  

Without going into details, it suffices to say that a compliance with the instructions given them would 
have prevented the negotiators on behalf of the United States from inserting in the treaty any provision 
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looking even to the ultimate incorporation of the acquired territory into the United States. In view of the 
emergency and exigencies of the negotiations, however, the commissioners were constrained to make 
such a stipulation, and the treaty provided as follows:  

'Art. 3. The inhabitants of the ceded territory shall be incorporated in the Union of the United 
States, and admitted [182 U.S. 244, 325]   as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advantages, and immunities of citizens of 
the United States; and in the meantime they shall be maintained and protected in the free 
enjoyment of their liberty, property, and the religion which they profess.' 8 Stat. at L. 202.  

Weighing the provisions just quoted, it is evident they refute the theory of incorporation arising at once 
from the mere force of a treaty, even although such result be directly contrary to any provisions which a 
treaty may contain. Mark the language. It expresses a promise: 'The inhabitants of the ceded territory 
shall be incorporated in the Union of the United States. . . .' Observe how guardedly the fulfilment of 
this pledge is postponed until its accomplishment is made possible by the will of the American people, 
since it is to be executed only 'as soon as possible according to the principles of the Federal 
Constitution.' If the view now urged be true, this wise circumspection was unnecessary, and, indeed, as 
I have previously said, the entire proviso was superfluous, since everything which it assured for the 
future was immediately and unalterably to arise.  

It is said, however, that the treaty for the purchase of Louisiana took for granted that the territory ceded 
would be immediately incorporated into the United States, and hence the guaranties contained in the 
treaty related, not to such incorporation, but was a pledge that the ceded territory was to be made a part 
of the Union as a state. The minutest analysis, however, of the clauses of the treaty, fails to disclose any 
reference to a promise of statehood, and hence it can only be that the pledges made referred to 
incorporation into the United States. This will further appear when the opinions of Jefferson and 
Madison and their acts on the subject are reviewed. The argument proceeds upon the theory that the 
words of the treaty, 'shall be incorporated into the Union of the United States,' could only have referred 
to a promise of statehood, since the then existing and incorporated territories were not a part of the 
Union of the United States, as that Union consisted only of the states. But this has been shown to be 
unfounded, [182 U.S. 244, 326]   since the 'Union of the United States' was composed of states and 
territories, both having been embraced within the boundaries fixed by the treaty of peace between Great 
Britain and the United States which terminated the Revolutionary War, the latter, the territories, 
embracing districts of country which were ceded by the states to the United States under the express 
pledge that they should forever remain a part thereof. That this conception of the Union composing the 
United States was the understanding of Jefferson and Madison, and indeed of all those who participated 
in the events which preceded and led up to the Louisiana treaty, results from what I have already said, 
and will be additionally demonstrated by statements to be hereafter made. Again, the inconsistency of 
the argument is evident. Thus, while the premise upon which it proceeds is that foreign territory, when 
acquired, becomes at once a part of the United States, despite conditions in the treaty expressly 
excluding such consequence, it yet endeavors to escape the refutation of such theory which arises from 
the history of the government by the contention that the territories which were a part of the United 
States were not component constituents of the Union which composed the United States. I do not 
understand how foreign territory which has been acquired by treaty can be asserted to have been 
absolutely incorporated into the United States as a part thereof despite conditions to the contrary 
inserted in the treaty, and yet the assertion be made that the territories which, as I have said, were in the 
United States originally as a part of the states, and which were ceded by them upon express condition 
that they should forever so remain a part of the United States, were not a part of the Union composing 
the United States. The argument, indeed, reduces itself to this, that for the purpose of incorporating 
foreign territory into the United States domestic territory must be disincorporated. In other words, that 
the Union must be, at least in theory, dismembered for the purpose of maintaining the doctrine of the 
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immediate incorporation of alien territory.  

That Mr. Jefferson deemed the provision of the treaty relating to incorporation to be repugnant to the 
Constitution is unquestioned. While he conceded, as has been seen, the right [182 U.S. 244, 327]   to 
acquire, he doubted the power to incorporate the territory into the United States without the consent of 
the people by a consitutional amendment. In July, 1803, he proposed two drafts of a proposed 
amendment, which he thought ought to be submitted to the people of the United States to enable them 
to ratify the terms of the treaty. The first of these, which is dated July, 1803, is printed in the margin. 12 
   

The second and revised amendment was as follows:  

'Louisiana, as ceded by France to the United States, is made a part of the United States. Its white 
inhabitants shall be citizens, and stand, as to their rights and obligations, on the same footing with 
other citizens of the United States in analogous situations. Save only that, as to the portion thereof 
lying north of the latitude of the mouth of Arcana river, no new state shall be established nor any 
grants of land made therein other than to Indians in exchange for equivalent portions of lands 
occupied by them until an amendment of the Constitution shall be made for those purposes.  

'Florida also, whensoever it may be rightfully obtained, shall become a part of the United States. 
Its white inhabitants shall thereupon become citizens, and shall stand, as to their rights and 
obligations, on the same footing with other citizens of the United States in analogous situations.' 
Ford's Writings of Jefferson, vol. 8, p. 241.  

It is strenuously insisted that Mr. Jefferson's conviction on the subject of the repugnancy of the treaty to 
the Constitution was [182 U.S. 244, 328]   based alone upon the fact that he thought the treaty exceeded the 
limits of the Constitution, because he deemed that it provided for the admission, according to the 
Constitution, of the acquired territory as a new state or states into the Union, and hence, for the purpose 
of conferring this power, he drafted the amendment. The contention is refuted by two considerations: 
The first, because the two forms of amendment which Mr. Jefferson prepared did not purport to confer 
any power upon Congress to admit new states; and, second, they absolutely forbade Congress from 
admitting a new state out of a described part of the territory without a further amendment to the 
Constitution. It cannot be conceived that Mr. Jefferson would have drafted an amendment to cure a 
defect which he thought existed, and yet say nothing in the amendment on the subject of such defect. 
And, moreover, it cannot be conceived that he drafted an amendment to confer a power he supposed to 
be wanting under the Constitution, and thus ratify the treaty, and yet in the very amendment withhold in 
express terms, as to a part of the ceded territory, the authority which it was the purpose of the 
amendment to confer.  

I excerpt in the margin13 two letters from Mr. Jefferson, one [182 U.S. 244, 329]   written under date of 
July 7, 1803, to William Dunbar, and the other dated September 7, 1803, to Wilson Cary Nicholas, 
which show clearly the difficulties which were in the mind of Mr. Jefferson, and which remove all 
doubt concerning the meaning of the amendment which he wrote and the adoption of which he deemed 
necessary to cure any supposed want of power concerning the treaty would be provided for.  

These letters show that Mr. Jefferson bore in mind the fact that the Constitution in express terms 
delegated to Congress the power to admit new states, and therefore no further authority on this subject 
was required. But he thought this power in Congress was confined to the area embraced within the 
limits of the United States, as existing at the adoption of the Constitution. To fulfil the stipulations of 
the treaty so as to cause the ceded territory to become a part of the United States, Mr. Jefferson deemed 
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an amendment to the Constitution to be essential. For this reason the amendment which he formulated 
declared that the territory ceded was to be 'a part of the United States, and its white inhabitants shall be 
citizens, and stand, as to their rights and obligations, on the same footing with other citizens of the 
United States in analogous situations.' What these words meant is not open to doubt when it is observed 
that they were but the paraphrase of the following words, which were contained in the first proposed 
amendment which Mr. Jefferson wrote: 'Vesting the inhabitants thereof with all rights possessed by 
other territorial citizens of the United States,'-which clearly show that it was the want of power to 
incorporate the ceded country into the United States as a territory which was in Mr. Jefferson's mind, 
and to accomplish which re- [182 U.S. 244, 330]   sult he thought an amendment to the Constitution was 
required. This provision of the amendment applied to all of the territory ceded, and therefore brought it 
all into the United States, and hence placed it in a position where the power of Congress to admit new 
states would have attached to it. As Mr. Jefferson deemed that every requirement of the treaty would be 
fulfilled by incorporation, and that it would be unwise to form a new state out of the upper part of the 
new territory, after thus providing for the complete execution of the treaty by incorporation of all the 
territory into the United States, he inserted a provision forbidding Congress from admitting a new state 
out of a part of the territory.  

With the debates which took place on the subject of the treaty I need not particularly concern myself. 
Some shared Mr. Jefferson's doubts as to the right of the treaty-making power to incorporate the 
territory into the United States without an amendment of the Constitution; others deemed that the 
provision of the treaty was but a promise that Congress would ultimately incorporate as a territory, and, 
until by the action of Congress this latter result was brought about, full power of legislation to govern as 
deemed best was vested in Congress. This latter view prevailed. Mr. Jefferson's proposed amendment to 
the Constitution, therefore, was never adopted by Congress, and hence was never submitted to the 
people.  

An act was approved on October 31, 1803 (2 Stat. at L. 245, chap. 1) 'to enable the President of the 
United States to take possession of the territories ceded by France to the United States by the treaty 
concluded at Paris on the 30th of April last, and for the temporary government thereof.' The provisions 
of this act were absolutely incompatible with the conception that the territory had been incorporated 
into the United States by virtue of the cession. On November 10, 1803 (2 Stat. at L. 245, chap. 2 ), an 
act was passed providing for the issue of stock to raise the funds to pay for the territory. On February 
24, 1804 (2 Stat. at L. 251, chap. 13), an act was approved which expressly extended certain revenue 
and other laws over the ceded country. On March 26, 1804 (2 Stat. at L. 283, chap. 38), an act was 
passed dividing the 'province of Louisiana' into Orleans territory on the south and the district of 
Louisiana to [182 U.S. 244, 331]   the north. This act extended over the territory of Orleans a large number 
of the general laws of the United States, and provided a form of government. For the purposes of 
government the district of Louisiana was attached to the territory of Indiana, which had been carved out 
of the Northwest Territory. Although the area described as Orleans territory was thus under the 
authority of a territorial government, and many laws of the United States had been extended by act of 
Congress to it, it was manifest that Mr. Jefferson thought that the requirement of the treaty that it should 
be incorporated into the United States had not been complied with.  

In a letter written to Mr. Madison on July 14, 1804, Mr. Jefferson, speaking of the treaty of cession, 
said (Ford's Writings of Jefferson, vol. 8, p. 313):  

'The inclosed reclamations of Girod & Chote against the claims of Bapstroop to a monopoly of 
the Indian commerce supposed to be under the protection of the 3d article of the Louisiana 
convention, as well as some other claims to abusive grants, will probably force us to meet that 
question. The article has been worded with remarkable caution on the part of our negotiators. It is 
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that the inhabitants shall be admitted as soon as possible, according to the principles of our 
Constitution, to the enjoyment of all the rights of citizens, and, in the meantime, en attendant, 
shall be maintained in their liberty, property, and religion. That is, that they shall continue under 
the protection of the treaty until the principles of our Constitution can be extended to them, when 
the protection of the treaty is to cease, and that of our own principles to take its place. But as this 
could not be done at once, it has been provided to be as soon as our rules will admit. Accordingly, 
Congress has begun by extending about twenty particular laws by their titles, to Louisiana. 
Among these is the act concerning intercourse with the Indians, which establishes a system of 
commerce with them admitting no monopoly. That class of rights, therefore, are now taken from 
under the treaty and placed under the principles of our laws. I imagine it will be necessary to 
express an opinion to Governor Claiborne on this subject, after you shall have made up one.' [182 
U.S. 244, 332]   In another letter to Mr. Madison, under date of August 15, 1804, Mr. Jefferson said 
(Ibid. p. 315):  

'I am so much impressed with the expediency of putting a termination to the right of France to 
patronize the rights of Louisiana, which will cease with their complete adoption as citizens of the 
United States, that I hope to see that take place on the meeting of Congress.'  

At the following session of Congress, on March 2, 1805 (2 Stat. at L. 322, chap. 23), an act was 
approved, which, among other purposes, doubtless was intended to fulfil the hope expressed by Mr. 
Jefferson in the letter just quoted. That act, in the 1st section, provided that the inhabitants of the 
territory of Orleans 'shall be entitled to and enjoy all the rights, privileges, and advantages secured by 
the said ordinance' ( that is, the ordinance of 1787) 'and now enjoyed by the people of the Mississippi 
territory.' As will be remembered, the ordinance of 1787 had been extended to that territory. 1 Stat. at L. 
550, chap. 28. Thus, strictly in accord with the thought embodied in the amendments contemplated by 
Mr. Jefferson, citizenship was conferred, and the territory of Orleans was incorporated into the United 
States to fulfil the requirements of the treaty, by placing it exactly in the position which it would have 
occupied had it been within the boundaries of the United States as a territory at the time the 
Constitution was framed. It is pertinent to recall that the treaty contained stipulations giving certain 
preferences and commercial privileges for a stated period to the vessels of French and Spanish subjects, 
and that, even after the action of Congress above stated, this condition of the treaty continued to be 
enforced, thus demonstrating that even after the incorporation of the territory the express provisions 
conferring a temporary right which the treaty had stipulated for and which Congress had recognized 
were not destroyed, the effect being that incorporation as to such matter was for the time being in 
abeyance.  

The upper part of the province of Louisiana, designated by the act of March 26, 1804 (2 Stat. at L. 283, 
chap. 38), as the district of Louisiana, and by the act of March 3, 1805 (2 Stat. at L. 331, chap. 31), as 
the territory of Louisiana, was created the territory of Mis- [182 U.S. 244, 333]   souri on June 4, 1812. 2 
Stat. at L. 743, chap. 95. By this latter act, though the ordinance of 1787 was not in express terms 
extended over the territory,-probably owing to the slavery agitation,-the inhabitants of the territory were 
accorded substantially all the rights of the inhabitants of the Northwest Territory. Citizenship was in 
effect recognized in the 9th section, while the 14th section contained an elaborate declaration of the 
rights secured to the people of the territory.  

Pausing to analyze the practical construction which resulted from the acquisition of the vast domain 
covered by the Louisiana purchase, it indubitably results, first, that it was conceded by every shade of 
opinion that the government of the United States had the undoubted right to acquire, hold, and govern 
the territory as a possession, and that incorporation into the United States could under no circumstances 
arise solely from a treaty of cession, even although it contained provisions for the accomplishment of 

Page 45 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



such result; second, it was strenuously denied by many eminent men that, in acquiring territory, 
citizenship could be conferred upon the inhabitants within the acquired territory; in other words, that the 
territory could be incorporated into the United States without an amendment to the Constitution; and, 
third, that the opinion which prevailed was that, although the treaty might stipulate for incorporation 
and citizenship under the Constitution, such agreements by the treaty-making power were but promises 
depending for their fulfilment on the furture action of Congress. In accordance with this view the 
territory acquired by the Louisiana purchase was governed as a mere dependency until, conformably to 
the suggestion of Mr. Jefferson, it was by the action of Congress incorporated as a territory into the 
United States, and the same rights were conferred in the same mode by which other territories had 
previously been incorporated, that is, by bestowing the privileges of citizenship and the rights and 
immunities which pertained to the Northwest Territory.  

Florida was ceded by treaty signed on February 22, 1819. 8 Stat. at L. 252. While drafted in accordance 
with the precedent afforded by the treaty ceding Louisiana, the Florida treaty was slightly modified in 
its phraseology, probably to meet the view [182 U.S. 244, 334]   that under the Constitution Congress had 
the right to determine the time when incorporation was to arise. Acting under the precedent afforded by 
the Louisiana case, Congress adopted a plan of government which was wholly inconsistent with the 
theory that the territory had been incorporated. General Jackson was appointed governor under this act, 
and exercised a degree of authority entirely in conflict with the conception that the territory was a part 
of the United States, in the sense of incorporation, and that those provisions of the Constitution which 
would have been applicable under that hypothesis were then in force. It will serve no useful purpose to 
go through the gradations of legislation adopted as to Florida. Suffice it to say that in 1822 (3 Stat. at L. 
654, chap. 13), an act was passed as in the case of Missouri, and presumably for the same reason, 
which, while not referring to the Northwest Territory ordinance, in effect endowed the inhabitants of 
that territory with the rights granted by such ordinance.  

This treaty also, it is to be remarked, contained discriminatory commercial provisions incompatible 
with the conception of immediate incorporation arising from the treaty, and they were enforced by the 
executive officers of the government.  

The intensity of the political differences which existed at the outbreak of hostilities with Mexico and at 
the termination of the war with that country, and the subject around which such conflicts of opinion 
centered, probably explain why the treaty of peace with Mexico departed from the form adopted in the 
previous treaties concerning Florida and Louisiana. That treaty, instead of expressing a cession in the 
form previously adopted, whether intentionally or not I am unable, of course, to say, resorted to the 
expedient suggested by Attorney General Lincoln to President Jefferson, and accomplished the cession 
by changing the boundaries of the two countries; in other words, by bringing the acquired territory 
within the described boundaries of the United States. The treaty, besides, contained a stipulation for 
rights of citizenship; in other words, a provision equivalent in terms to those used in the previous 
treaties to which I have referred. The controversy which was then flagrant on the subject of slavery 
prevented the passage of [182 U.S. 244, 335]   bill giving California a territorial form of government, and 
California, after considerable delay, was therefore directly admitted into the Union as a state. After the 
ratification of the treaty various laws were enacted by Congress, which in effect treated the territory as 
acquired by the United States; and the executive officers of the government, conceiving that these acts 
were an implied or express ratification of the provisions of the treaty by Congress, acted upon the 
assumption that the provisions of the treaty were thus made operative, and hence incorporation had thus 
become efficacious.  

Ascertaining the general rule from the provisions of this latter treaty and the practical execution which 
it received, it will be seen that the precedents established in the cases of Louisiana and Florida were 
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departed from to a certain extent; that is, the rule was considered to be that where the treaty, in express 
terms, brought the territory within the boundaries of the United States and provided for incorporation, 
and the treaty was expressly or impliedly recognized by Congress, the provisions of the treaty ought to 
be given immediate effect. But this did not conflict with the general principles of the law of nations 
which I have at the outset stated, but enforced it, since the action taken assumed, not that incorporation 
was brought about by the treat-making power wholly without the consent of Congress, but only that, as 
the treaty provided for incorporation in express terms, and Congress had acted without repudiating it, its 
provisions should be at once enforced.  

Without referring in detail to the acquisition from Russia of Alaska, it suffices to say that that treaty 
also contained provisions for incorporation, and was acted upon exactly in accord with the practical 
construction applied in the case of the acquisitions from Mexico, as just stated. However, the treaty 
ceding Alaska contained an express provision excluding from citizenship the uncivilized native tribes, 
and it has been nowhere contended that this condition of exclusion was inoperative because of the want 
of power under the Constitution in the treaty-making authority to so provide, which must be the case if 
the limitation on the treaty- making power, which is here asserted, be well founded. The treaty 
concerning Alaska, therefore, adds [182 U.S. 244, 336]   cogency to the conception established by every act 
of the government from the foundation,-that the condition of a treaty, when expressly or impliedly 
ratified by Congress, becomes the measure by which the rights arising from the treaty are to be 
adjusted.  

The demonstration which it seems to me is afforded by the review which has preceded is, besides, 
sustained by various other acts of the government which to me are wholly inexplicable except upon the 
theory that it was admitted that the government of the United States had the power to acquire and hold 
territory without immediately incorporating it. Take, for instance, the simultaneous acquisition and 
admission of Texas, which was admitted into the Union as a state by joint resolution of Congress, 
instead of by treaty. To what grant of power under the Constitution can this action be referred, unless it 
be admitted that Congress is vested with the right to determine when incorporation arises? It cannot be 
traced to the authority conferred on Congress to admit new states, for to adopt that theory would be to 
presuppose that this power gave the prerogative of conferring statehood on wholly foreign territory. But 
this I have incidentally shown is a mistaken conception. Hence, it must be that the action of Congress at 
one and the same time fulfilled the function of incorporation; and, this being so, the privilege of 
statehood was added. But I shall not prolong this opinion by occupying time in referring to the many 
other acts of the government which further refute the correctness of the propositions which are here 
insisted on and which I have previously shown to be without merit. In concluding my appreciation of 
the history of the government, attention is called to the 13th Amendment to the Constitution, which to 
my mind seems to be conclusive. The 1st section of the amendment, the italics being mine, reads as 
follows: 'Sec. 1. Neither slavery nor involuntary servitude, except as a punishment for crime, whereof 
the party shall have been duly convicted, shall exist within the United States, or any place subject to 
their jurisdiction.' Obviously this provision recognized that there may be places subject to the 
jurisdiction of the United States, but which are not [182 U.S. 244, 337]   incorporated into it, and hence are 
not within the United States in the completest sense of those words.  

Let me now proceed to show that the decisions of this court, without a single exception, are absolutely 
in accord with the true rule as evolved from a correct construction of the Constitution as a matter of first 
impression, and as shown by the history of the government which has been previously epitomized. As it 
is appropriate here, I repeat the quotation which has heretofore been made from the opinion, delivered 
by Mr. Chief Justice Marshall, in American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, 
where, considering the Florida treaty, the court said (p. 542, L. ed. p. 255):  
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'The usage of the world is, if a nation be not entirely subdued, to consider the holding of 
conquered territory as a mere military occupation until its fate shall be determined at the treaty of 
peace. If it be ceded by the treaty the acquisition is confirmed, and the ceded territory becomes a 
part of the nation to which it is annexed, either on the terms stipulated in the treaty of cession or 
on such as its new master shall impose.'  

In Fleming v. Page the court, speaking through Mr. Chief Justice Taney, discussing the acts of the 
military forces of the United States while holding possession of Mexican territory, said (9 How. 614, 13 
L. ed. 281):  

'The United States, it is true, may extend its boundaries by conquest or treaty, and may demand 
the cession of territory as the condition of peace in order to indemnify its citizens for the injuries 
they have suffered, or to reimburse the government for the expenses of the war. But this can be 
done only by the treaty-making power or the legislative authority.'  

In Cross v. Harrison, 16 How. 164, 14 L. ed. 889, the question for decision, as I have previously 
observed, was as to the legality of certain duties collected both before and after the ratification of the 
treaty of peace, on foreign merchandise imported into California. Part of the duties collected were 
assessed upon importations made by local officials before notice had been received of the ratification of 
the treaty of peace, and when duties were laid under a tariff which had been promulgated by the 
President. Other duties were imposed subsequent to the receipt of notification of the ratification, and 
these latter duties were laid [182 U.S. 244, 338]   according to the tariff as provided in the laws of the 
United States. All the exactions were upheld. The court decided that, prior to and up to the receipt of 
notice of the ratification of the treaty, the local government lawfully imposed the tariff then in force in 
California, although it differed from that provided by Congress, and that subsequent to the receipt of 
notice of the ratification of the treaty the duty prescribed by the act of Congress, which the President 
had ordered the local officials to enforce, could be lawfully collected. The opinion undoubtedly 
expressed the thought that by the ratification of the treaty in question, which, as I have shown, not only 
included the ceded territory within the boundaries of the United States, but also expressly provided for 
incorporation, the territory had become a part of the United States, and the body of the opinion quoted 
the letter of the Secretary of the Treasury, which referred to the enactment of laws of Congress by 
which the treaty had been impliedly ratified. The decision of the court as to duties imposed subsequent 
to the receipt of notice of the ratification of the treaty of peace undoubtedly took the fact I have just 
stated into view, and, in addition, was unmistakably proceeded upon the nature of the rights which the 
treaty conferred. No comment can obscure or do away with the patent fact, namely, that it was 
unequivocally decided that if different provisions had been found in the treaty a contrary result would 
have followed. Thus, speaking through Mr. Justice Wayne, the court said (16 How. 197, 14 L. ed. 903): 

'By the ratification of the treaty California became a part of the United States. And, as there is 
nothing differently stipulated in the treaty with respect to commerce, it became instantly bound 
and privileged by the laws which Congress had passed to raise a revenue from duties on imports 
and tonnage.'  

It is, then, as I think, indubitably settled by the principles of the law of nations, by the nature of the 
government created under the Constitution, by the express and implied powers conferred upon that 
government by the Constitution, by the mode in which those powers have been executed from the 
beginning, and by an unbroken lien of decisions of this court, first announced by Marshall and followed 
and lucidly expounded [182 U.S. 244, 339]   by Taney, that the treaty-making power cannot incorporate 
territory into the United States without the express or implied assent of Congress, that it may insert in a 
treaty conditions against immediate incorporation, and that on the other hand, when it has expressed in 
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the treaty the conditions favorable to incorporation they will, if the treaty be not repudiated by 
Congress, have the force of the law of the land, and therefore by the fulfilment of such conditions cause 
incorporation to result. It must follow, therefore, that where a treaty contains no conditions for 
incorporation, and, above all, where it not only has no such conditions, but expressly provides to the 
contrary, that incorporation does not arise until in the wisdom of Congress it is deemed that the 
acquired territory has reached that state where it is proper that it should enter into and form a part of the 
American family.  

Does, then, the treaty in question contain a provision for incorporation, or does it, on the contrary, 
stipulate that incorporation shall not take place from the mere effect of the treaty and until Congress has 
so determined?-is then the only question remaining for consideration.  

The provisions of the treaty with respect to the status of Porto Rico and its inhabitants are as follows:  

Article II.  

Spain cedes to the United States the Island of Porto Rico and other islands now under Spanish 
sovereignty in the West Indies, and the island of Guam, in the Marianas or Ladrones.  

Article IX.  

Spanish subjects, natives of the Peninsula, residing in the territory over which Spain by the present 
treaty relinquishes or cedes her sovereignty, may remain in such territory or may remove therefrom, 
retaining in either event all their rights of property, including the right to sell or dispose of such 
property or of its proceeds; and they shall also have the right to carry on their industry, commerce, and 
professions, being subject in respect thereof to such laws as are applicable to other foreigners. In case 
they remain in the territory they may pre- [182 U.S. 244, 340]   serve their allegiance to the Crown of Spain 
by making, before a court of record, within a year from the date of the exchange of ratifications of this 
treaty, a declaration of their decision to preserve such allegiance; in default of which declaration they 
shall be held to have renounced it and to have adopted the nationality of the territory in which they may 
reside.  

The civil rights and political status of the native inhabitants of the territories hereby ceded to the United 
States shall be determined by the Congress.  

Article X.  

The inhabitants of the territories over which Spain relinquishes or cedes her sovereignty shall be 
secured in the free exercise of their religion.  

It is to me obvious that the above-quoted provisions of the treaty do not stipulate for incorporation, but, 
on the contrary, expressly provide that the 'civil rights and political status of the native inhabitants of 
the territories hereby ceded' shall be determined by Congress. When the rights to which this careful 
provision refers are put in juxtaposition with those which have been deemed essential from the 
foundation of the government to bring about incorporation, all of which have been previously referred 
to, I cannot doubt that the express purpose of the treaty was not only to leave the status of the territory 
to be determined by Congress, but to prevent the treaty from operating to the contrary. Of course, it is 
evident that the express or implied acquiescence by Congress in a treaty so framed cannot import that a 
result was brought about which the treaty itself-giving effect to its provisions-could not produce. And, 
in addition, the provisions of the act by which the duty here in question was imposed, taken as a whole, 
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seem to me plainly to manifest the intention of Congress that, for the present at least, Porto Rico is not 
to be incorporated into the United States.  

The fact that the act directs the officers to swear to support the Constitution does not militate against 
this view, for, as I have conceded, whether the island be incorporated or not, the applicable provisions 
of the Constitution are there in force. A [182 U.S. 244, 341]   further analysis of the provisions of the act 
seems to me not to be required in view of the fact that as the act was reported from the committee it 
contained a provision conferring citizenship upon the inhabitants of Porto Rico, and this was stricken 
out in the Senate. The argument, therefore, can only be that rights were conferred, which, after 
consideration, it was determined should not be granted. Moreover I fail to see how it is possible, on the 
one hand, to declare that Congress in passing the act had exceeded its powers by treating Porto Rico as 
not incorporated into the United States, and, at the same time, it be said that the provisions of the act 
itself amount to an incorporation of Porto Rico into the United States, although the treaty had not 
previously done so. It in reason cannot be that the act is void because it seeks to keep the island 
disincorporated, and, at the same time, that material provisions are not to be enforced because the act 
does incorporate. Two irreconcilable views of that act cannot be taken at the same time, the 
consequence being to cause it to be unconstitutional.  

In what has preceded I have in effect considered every substantial proposition, and have either 
conceded or reviewed every authority referred to as establishing that immediate incorporation resulted 
from the treaty of cession which is under consideration. Indeed, the whole argument in favor of the 
view that immediate incorporation followed upon the ratification of the treaty in its last analysis 
necessarily comes to this: Since it has been decided that incorporation flows from a treaty which 
provides for that result, when its provisions have been expressly or impliedly approved by Congress, it 
must follow that the same effect flows from a treaty which expressly stipulates to the contrary, even 
although the condition to that end has been approved by Congress. That is to say, the argument is this: 
Because a provision for incorporation when ratified incorporates, therefore a provision against 
incorporation must also produce the very consequence which it expressly provides against.  

The result of what has been said is that while in an international sense Porto Rico was not a foreign 
country, since it was subject to the sovereignty of and was owned by the United States, it was foreign to 
the United States in a domestic sense, [182 U.S. 244, 342]   because the island had not been incorporated 
into the United States, but was merely appurtenant thereto as a possession. As a necessary consequence, 
the impost in question assessed on coming from Porto Rico into the United States after the cession was 
within the power of Congress, and that body was not, moreover, as to such impost, controlled by the 
clause requiring that imposts should be uniform throughout the United States; in other words, the 
provision of the Constitution just referred to was not applicable to Congress in legislating for Porto 
Rico.  

Incidentally I have heretofore pointed out that the arguments of expediency pressed with so much 
earnestness and ability concern the legislative, and not the judicial, department of the government. But 
it may be observed that, even if the disastrous consequences which are foreshadowed as arising from 
conceding that the government of the United States may hold property without incorporation were to 
tempt me to depart from what seems to me to be the plain line of judicial duty, reason admonishes me 
that so doing would not serve to prevent the grave evils which it is insisted must come, but, on the 
contrary, would only render them more dangerous. This must be the result, since, as already said, it 
seems to me it is not open to serious dispute that the military arm of the government of the United 
States may hold and occupy conquered territory without incorporation for such length of time as may 
seem appropriate to Congress in the exercise of its discretion. The denial of the right of the civil power 
to do so would not, therefore, prevent the holding of territory by the United States if it was deemed best 
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by the political department of the government, but would simply necessitate that it should be exercised 
by the military instead of by the civil power.  

And to me it further seems apparent that another and more disastrous result than that just stated would 
follow as a consequence of an attempt to cause judicial judgment to invade the domain of legislative 
discretion. Quite recently one of the stipulations contained in the treaty with Spain which is now under 
consideration came under review by this court. By the provision in question Spain relinquished 'all 
claim of sover- [182 U.S. 244, 343]   eignty over and title to Cuba.' It was further provided in the treaty as 
follows:  

'And as the island is upon the evacuation by Spain to be occupied by the United States, the United 
States will, so long as such occupation shall last, assume and discharge the obligations that may 
under international law result from the fact of its occupation, and for the protection of life and 
property.'  

It cannot, it is submitted, be questioned that, under this provision of the treaty, as long as the occupation 
of the United States lasts, the benign sovereignty of the United States extends over and dominates the 
island of Cuba. Likewise, it is not, it seems to me, questionable that the period when that sovereignty is 
to cease is to be determined by the legislative department of the government of the United States in the 
exercise of the great duties imposed upon it, and with the sense of the responsibility which it owes to 
the people of the United States, and the high respect which it of course feels for all the moral 
obligations by which the government of the United States may, either expressly or impliedly, be bound. 
Considering the provisions of this treaty, and reviewing the pledges of this government extraneous to 
that instrument, by which the sovereignty of Cuba is to be held by the United States for the benefit of 
the people of Cuba and for their account, to be relinquished to them when the conditions justify its 
accomplishment, this court uranimously held in Neely v. Henkel, 180 U.S. 109 , ante, 302, 21 Sup. Ct. 
Rep. 302, that Cuba was not incorporated into the United States, and was a foreign country. It follows 
from this decision that it is lawful for the United States to take possession of and hold in the exercise of 
its sovereign power a particular territory, without incorporating it into the United States, if there be 
obligations of honor and good faith which, although not expressed in the treaty, nevertheless sacredly 
bind the United States to terminate the dominion and control when, in its political discretion, the 
situation is ripe to enable it to do so. Conceding, then, for the purpose of the argument, it to be true that 
it would be a violation of duty under the Constitution for the legislative department, in the exercise of 
its discretion, to accept a cession of and permanently hold territory which is not [182 U.S. 244, 344]   
intended to be incorporated, the presumption necessarily must be that that department, which within its 
lawful sphere is but the expression of the political conscience of the people of the United States, will be 
faithful to its duty under the Constitution, and therefore, when the unfitness of particular territory for 
incorporation is demonstrated, the occupation will terminate. I cannot conceive how it can be held that 
pledges made to an alien people can be treated as more sacred than is that great pledge given by every 
member of every department of the government of the United States to support and defend the 
Constitution.  

But if it can be supposed-which, of course, I do not think to be conceivable-that the judiciary would be 
authorized to draw to itself by an act of usurpation purely political functions, upon the theory that if 
such wrong is not committed a greater harm will arise, because the other departments of the government 
will forget their duty to the Constitution and wantonly transcend its limitations, I am further 
admonished that any judicial action in this case which would be predicated upon such an unwarranted 
conception would be absolutely unavailing. It cannot be denied that under the rule clearly settled in 
Neely v. Henkel, 180 U.S. 109 , ante, 302, 21 Sup. Ct. Rep. 302, the sovereignty of the United States 
may be extended over foreign territory to remain paramount until, in the discretion of the political 
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department of the government of the United States, it be relinquished. This method, then, of dealing 
with foreign territory, would in any event be available. Thus, the enthralling of the treaty-making 
power, which would result from holding that no territory could be acquired by treaty of cession without 
immediate incorporation, would only result in compelling a resort to the subterfuge of relinquishment 
of sovereignty, and thus indirection would take the place of directness of action,-a course which would 
be incompatible with the dignity and honor of the government.  

I am authorized to say that Mr. Justice Shiras and Mr. Justice McKenna concur in this opinion.  

Mr. Justice Gray, concurring: [182 U.S. 244, 345]   Concurring in the judgment of affirmance in this case, 
and in substance agreeing with the opinion of Mr. Justice White, I will sum up the reasons for my 
concurrence in a few propositions which may also indicate my position in other cases now standing for 
judgment.  

The cases now before the court do not touch the authority of the United States over the territories in the 
strict and technical sense, being those which lie within the United States, as bounded by the Atlantic 
and Pacific Oceans, the Dominion of Canada and the Republic of Mexico, and the territories of Alaska 
and Hawaii; but they relate to territory in the broader sense, acquired by the United States by war with a 
foreign state.  

As Chief Justice Marshall said: 'The Constitution confers absolutely on the government of the Union 
the powers of making war and of making treaties; consequently, that government possesses the power 
of acquiring territory, either by conquest or by treaty. The usage of the world is, if a nation be not 
entirely subdued, to consider the holding of conquered territory as a mere military occupation, until its 
fate shall be determined at the treaty of peace. If it be ceded by the treaty, the acquisition is confirmed, 
and the ceded territory becomes a part of the nation to which it is annexed, either on the terms stipulated 
in the treaty of cession, or on such as its new master shall impose.' American Ins. Co. v. 356 Bales of 
Cotton (1828) 1 Pet. 511, 542, 7 L. ed. 242, 255.  

The civil government of the United States cannot extend immediately, and of its own force, over 
territory acquired by war. Such territory must necessarily, in the first instance, be governed by the 
military power under the control of the President as Commander in Chief. Civil government cannot take 
effect at once, as soon as possession is acquired under military authority, or even as soon as that 
possession is confirmed by treaty. It can only be put in operation by the action of the appropriate 
political department of the government, at such time and in such degree as that department may 
determine. There must, of necessity, be a transition period.  

In a conquered territory, civil government must take effect either by the action of the treaty-making 
power, or by that of [182 U.S. 244, 346]   the Congress of the United States. The office of a treaty of 
cession ordinarily is to put an end to all authority of the foreign government over the territory, and to 
subject the territory to the disposition of the government of the United States.  

The government and disposition of territory so acquired belong to the government of the United States, 
consisting of the President, the Senate, elected by the states, and the House of Representatives, chosen 
by and immediately representing the people of the United States. Treaties by which territory is acquired 
from a foreign state usually recognize this.  

It is clearly recognized in the recent treaty with Spain, especially in the 9th article, by which 'the civil 
rights and political status of the native inhabitants of the territories hereby ceded to the United States 
shall be determined by the Congress.'  
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By the 4th and 13th articles of the treaty, the United States agree that for ten years Spanish ships and 
merchandise shall be admitted to the ports of the Philippine islands on the same terms as ships and 
merchandise of the United States, and Spanish scientific, literary, and artistic works not subversive of 
public order shall continue to be admitted free of duty into all the ceded territories. Neither of these 
provisions could be carried out if the Constitution required the customs regulations of the United States 
to apply in those territories.  

In the absence of congressional legislation, the regulation of the revenue of the conquered territory, 
even after the treaty of cession, remains with the executive and military authority.  

So long as Congress has not incorporated the territory into the United States, neither military 
occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the 
revenue laws; but those laws concerning 'foreign countries' remain applicable to the conquered territory 
until changed by Congress. Such was the unanimous opinion of this court, as declared by Chief Justice 
Taney in Fleming v. Page, 9 How. 603, 617, 13 L. ed. 276, 281.  

If Congress is not ready to construct a complete government for the conquered territory, it may establish 
a temporary government, which is not subject to all the restrictions of the Constitution. [182 U.S. 244, 347] 
  Such was the effect of the act of Congress of April 12, 1900 (31 Stat. at L. chap. 191), entitled 'An Act 
Temporarily to Provide Revenues and a Civil Government for Porto Rico, and for Other Purposes.' By 
the 3d section of that act, it was expressly declared that the duties thereby established on merchandise 
and articles going into Porto Rico from the United States, or coming into the United States from Porto 
Rico, should cease in any event on March 1, 1902, and sooner if the legislative assembly of Porto Rico 
should enact and put into operation a system of local taxation to meet the necessities of the government 
established by that act.  

The system of duties temporarily established by that act during the transition period was within the 
authority of Congress under the Constitution of the United States.  

Mr. Chief Justice Fuller, with whom concurred Mr. Justice Harlan, Mr. Justice Brewer, and Mr. Justice 
Peckham, dissenting:  

This is an action brought to recover moneys exacted by the collector of customs at the port of New 
York as import duties on two shipments of fruit from ports in the island of Porto Rico to the port of 
New York in November, 1900  

The treaty ceding Porto Rico to the United States was ratified by the Senate February 6, 1899; Congress 
passed an act to carry out its obligations March 3, 1899; and the ratifications were exchanged, and the 
treaty proclaimed April 11, 1899. Then followed the act approved April 12, 1900. 31 Stat. at L. 77, 
chap. 191.  

Mr. Justice Harlan, Mr. Justice Brewer, Mr. Justice Peckham, and myself are unable to concur in the 
opinions and judgment of the court in this case. The majority widely differ in the reasoning by which 
the conclusion is reached, although there seems to be concurrence in the view that Porto Rico belongs 
to the United States, but nevertheless, and notwithstanding the act of Congress, is not a part of the 
United States subject to the provisions of the Constitution in respect of the levy of taxes, duties, 
imposts, and excises. [182 U.S. 244, 348]   The inquiry is whether the act of April 12, 1900, so far as it 
requires the payment of import duties on merchandise brought from a port of Porto Rico as a condition 
of entry into other ports of the United States, is consistent with the Federal Constitution.  
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The act creates a civil government for Porto Rico, with a governor, secretary, attorney general, and 
other officers, appointed by the President, by and with the advice and consent of the Senate, who, 
together with five other persons, likewise so appointed and confirmed, are constituted an executive 
council; local legislative powers are vested in a legislative assembly consisting of the executive council 
and a house of delegates to be elected; courts are provided for, and, among other things, Porto Rico is 
constituted a judicial district, with a district judge, attorney, and marshal, to be appointed by the 
President for the term of four years. The district court is to be called the district court of the United 
States for Porto Rico, and to possess, in addition to the ordinary jurisdiction of district courts of the 
United States, jurisdiction of all cases cognizant in the circuit courts of the United States. The act also 
provides that 'writs of error and appeals from the final decisions of the supreme court of Porto Rico and 
the district court of the United States shall be allowed and may be taken to the Supreme Court of the 
United States in the same manner and under the same regulations and in the same cases as from the 
supreme courts of the territories of the United States; and such writs of error and appeal shall be 
allowed in all cases where the Constitution of the United States, or a treaty thereof, or an act of 
Congress is brought in question and the right claimed thereunder is denied.'  

It was also provided that the inhabitants continuing to reside in Porto Rico, who were Spanish subjects 
on April 11, 1899, and their children born subsequent thereto (except such as should elect to preserve 
their allegiance to the Crown of Spain), together with citizens of the United States residing in Porto 
Rico, should 'constitute a body politic under the name of The People of Porto Rico, with governmental 
powers as hereinafter conferred, and with power to sue and be sued as such.' [182 U.S. 244, 349]   All 
officials authorized by the act are required to, 'before entering upon the duties of their respective 
offices, take an oath to support the Constitution of the United States and the laws of Porto Rico.'  

The 2d, 3d, 4th, 5th and 38th sections of the act are printed in the margin. 14   [182 U.S. 244, 350]   It will 
be seen that duties are imposed upon 'merchandise coming into Porto Rico from the United States:' 
'merchandise [182 U.S. 244, 351]   coming into the United States from Porto Rico;' taxes upon 'articles of 
merchandise of Porto Rican manufacture coming into the United States and withdrawn from 
consumption or sale' 'equal to the internal-revenue tax imposed in the United States upon like articles of 
domestic manufacture;' and 'on all articles of merchandise of United States manufacture coming into 
Porto Rico,' 'a tax equal in rate and amount to the internal-revenue tax imposed in Porto Rico upon the 
like articles of Porto Rican manufacture.'  

And it is also provided that all duties collected in Porto Rico on imports from foreign countries and on 
'merchandise coming into Porto Rico from the United States,' and 'the gross amount of all collections of 
duties and taxes in the United States upon articles of merchandise coming from Porto Rico,' shall be 
held as a separate fund and placed 'at the disposal of the President to be used for the government and 
benefit of Porto Rico' until the local government is organized, when 'all collections of taxes and duties 
under this act shall be paid into the treasury of Porto Rico, instead of being paid into the Treasury of the 
United States.'  

The 1st clause of 8 of article 1 of the Constitution [182 U.S. 244, 352]   provides: 'The Congress shall have 
power to lay and collect taxes, duties, imposts, and excises, to pay the debts, and provide for the 
common defense and general welfare of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United States.'  

Clauses 4, 5, and 6 of 9 are:  

'No capitation, or other direct, tax shall be laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken.  
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'No tax or duty shall be laid on articles exported from any state.  

'No preference shall be given by any regulation of commerce or revenue to the ports of one state 
over those of another; nor shall vessels bound to or from one state be obliged to enter, clear, or 
pay duties in another.'  

This act on its face does not comply with the rule of uniformity, and that fact is admitted.  

The uniformity required by the Constitution is a geographical uniformity, and is only attained when the 
tax operates with the same force and effect in every place where the subject of it is found. Knowlton v. 
Moore, 178 U.S. 41 , 44 L. ed. 969, 20 Sup. Ct. Rep. 747; Head Money Cases, 112 U.S. 594 , sub nom. 
Edye v. Robertson, 28 L. ed. 802, 5 Sup. Ct. Rep. 247. But it is said that Congress in attempting to levy 
these duties was not exercising power derived from the 1st clause of 8, or restricted by it, because in 
dealing with the territories Congress exercises unlimited powers of government, and, moreover, that 
these duties are merely local taxes.  

This court, in 1820, when Marshall was Chief Justice, and Washington, William Johnson, Livingston, 
Todd, Duvall, and Story were his associates, took a different view of the power of Congress in the 
matter of laying and collecting taxes, duties, imposts, and excises in the territories, and its ruling in 
Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98, has never been overruled.  

It is said in one of the opinions of the majority that the Chief Justice 'made certain observations which 
have occasioned some embarrassment in other cases.' Manifestly this is so in this case, for it is 
necessary to overrule that decision in order to reach the result herein announced. [182 U.S. 244, 353]   The 
question in Loughborough v. Blake was whether Congress had the right to impose a direct tax on the 
District of Columbia apart from the grant of exclusive legislation, which carried the power to levy local 
taxes. The court held that Congress had such power under the clause in question. The reasoning of 
Chief Justice Marshall was directed to show that the grant of the power 'to lay and collect taxes, duties, 
imposts, and excises,' because it was general and without limitation as to place, consequently extended 
'to all places over which the government extends,' and he declared that, if this could be doubted, the 
doubt was removed by the subsequent words, which modified the grant, 'but all duties, imposts, and 
excises shall be uniform throughout the United States.' He then said: 'It will not be contended that the 
modification of the power extends to places to which the power itself does not extend. The power, then, 
to lay and collect duties, imposts, and excises may be exercised, and must be exercised, throughout the 
United States. Does this term designate the whole, or any particular portion of the American empire? 
Certainly this question can admit of but one answer. It is the name given to our great republic, which is 
composed of states and territories. The District of Columbia, or the territory west of the Missouri, is not 
less within the United States than Maryland or Pennsylvania; and it is not less necessary, on the 
principles of our Constitution, that uniformity in the imposition of imposts, duties, and excises should 
be observed in the one than in the other. Since, then, the power to lay and collect taxes, which includes 
direct taxes, is obviously coextensive with the power to lay and collect duties, imposts, and excises, and 
since the latter extends throughout the United States, it follows that the power to impose direct taxes 
also extends throughout the United States.'  

It is wholly inadmissible to reject the process of reasoning by which the Chief Justice reached and 
tested the soundness of his conclusion, as merely obiter.  

Nor is there any intimation that the ruling turned on the theory that the Constitution irrevocably adhered 
to the soil of Maryland and Virginia, and therefore accompanied the parts which were ceded to form the 
District, or that 'the tie' be- [182 U.S. 244, 354]   tween those states and the Constitution 'could not be 
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dissolved without at least the consent of the Federal and state governments to a formal separation,' and 
that this was not given by the cession and its acceptance in accordance with the constitutional provision 
itself, and hence that Congress was restricted in the exercise of its powers in the District, while not so in 
the territories.  

So far from that, the Chief Justice held the territories as well as the District to be part of the United 
States for the purposes of national taxation, and repeated in effect what he had already said in 
M'Culloch v. Maryland, 4 Wheat. 408, 4 L. ed. 602; 'Throughout this vast republic, from the St. Croix 
to the Gulf of Mexico, from the Atlantic to the Pacific, revenue is to be collected and expended, armies 
are to be marched and supported.'  

Conceding that the power to tax for the purposes of territorial government is implied from the power to 
govern territory, whether the latter power is attributed to the power to acquire or the power to make 
needful rules and regulations, these particular duties are nevertheless not local in their nature, but are 
imposed as in the exercise of national powers. The levy is clearly a regulation of commerce, and a 
regulation affecting the states and their people as well as this territory and its people. The power of 
Congress to act directly on the rights and interests of the people of the states can only exist if and as 
granted by the Constitution. And by the Constitution Congress is vested with power 'to regulate 
commerce with foreign nations, and among the several states, and with the Indian tribes.' The territories 
are indeed not mentioned by name, and yet commerce between the territories and foreign nations is 
covered by the clause, which would seem to have been intended to embrace the entire internal as well as 
foreign commerce of the country.  

It is evident that Congress cannot regulate commerce between a territory and the states and other 
territories in the exercise of the bare power to govern the particular territory, and as this act was framed 
to operate and does operate on the people of the states, the power to so legislate is apparently [182 U.S. 
244, 355]   rested on the assumption that the right to regulate commerce between the states and territories 
comes within the commerce clause by necessary implication. Stoutenburgh v. Hennick, 129 U.S. 141 , 
32 L. ed. 637, 9 Sup. Ct. Rep. 256.  

Accordingly the act of Congress of August 8, 1890, entitled 'An Act to Limit the Effect of the 
Regulations of Commerce between the Several States, and with Foreign Countries in Certain Cases,' 
applied in terms to the territories as well as to the states. [26 Stat. at L. 313, chap. 728.]  

In any point of view, the imposition of duties on commerce operates to regulate commerce, and is not a 
matter of local legislation; and it follows that the levy of these duties was in the exercise of the national 
power to do so, and subject to the requirement of geographical uniformity.  

The fact that the proceeds are devoted by the act to the use of the territory does not make national taxes, 
local. Nobody disputes the source of the power to lay and collect, duties geographically uniform, and 
apply the proceeds by a proper appropriation act to the relief of a particular territory, but the destination 
of the proceeds would not change the source of the power to lay and collect. And that suggestion 
certainly is not strengthened when based on the diversion of duties collected from all parts of the United 
States to a territorial treasury before reaching the Treasury of the United States. Clause 7 of 9 of article 
1 provides that 'no money shall be drawn from the Treasury, but in consequence of appropriations made 
by law,' and the proposition that this may be rendered inapplicable if the money is not permitted to be 
paid in so as to be susceptible of being drawn out is somewhat startling.  

It is also urged that Chief Justice Marshall was entirely in fault because, while the grant was general and 
without limitation as to place, the words, 'throughout the United States,' imposed a limitation as to place 
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so far as the rule of uniformity was concerned, namely, a limitation to the states as such.  

Undoubtedly the view of the Chief Justice was utterly inconsistent with that contention, and, in addition 
to what has been quoted, he further remarked: 'If it be said that the principle of uniformity, estab lished 
in the Constitution, secures the District from oppression in the imposition of indirect taxes, it is [182 U.S. 
244, 356]   not less true that the principle of apportionment, also established in the Constitution, secures 
the District from any oppressive exercise of the power to lay and collect direct taxes.' [5 Wheat. 325, 5 
L. ed. 100.] It must be borne in mind that the grant was of the absolute power of taxation for national 
purposes, wholly unlimited as to place, and subject to only one exception and two qualifications. The 
exception was that exports could not be taxed at all. The qualifications were that direct taxes must be 
imposed by the rule of apportionment, and indirect taxes by the rule of uniformity. License Tax Cases, 
5 Wall. 462, 18 L. ed. 497. But as the power necessarily could be exercised throughout every part of the 
national domain, state, territory, District, the exception and the qualifications attended its exercise. That 
is to say, the protection extended to the people of the states extended also to the people of the District 
and the territories.  

In Knowlton v. Moore, 178 U.S. 41 , 44 L. ed. 969, 20 Sup. Ct. Rep. 747, it is shown that the words, 
'throughout the United States,' are but a qualification introduced for the purpose of rendering the 
uniformity prescribed, geographical, and not intrinsic, as would have resulted if they had not been used. 

As the grant of the power to lay taxes and duties was unqualified as to place, and the words were added 
for the sole purpose of preventing the uniformity required from being intrinsic, the intention thereby to 
circumscribe the area within which the power could operate not only cannot be imputed, but the 
contrary presumption must prevail.  

Taking the words in their natural meaning,-in the sense in which they are frequently and commonly 
used,-no reason is perceived for disagreeing with the Chief Justice in the view that they were used in 
this clause to designate the geographical unity known as 'The United States,' 'our great republic, which 
is composed of states and territories.'  

Other parts of the Constitution furnish illustrations of the correctness of this view. Thus, the 
Constitution vests Congress with the power 'to establish an uniform rule of naturalization, and uniform 
laws on the subject of bankruptcy throughout the United States.' [182 U.S. 244, 357]   This applies to the 
territories as well as the states, and has always been recognized in legislation as binding.  

Aliens in the territories are made citizens of the United States, and bankrupts residing in the territories 
are discharged from debts owing citizens of the states, pursuant to uniform rules and laws enacted by 
Congress in the exercise of this power.  

The 14th Amendment provides that 'all persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state wherein they reside;' and this 
court naturally held, in the Slaughter-House Cases, 16 Wall. 36, 21 L. ed. 394, that the United States 
included the District and the territories. Mr. Justice Miller observed: 'It had been said by eminent judges 
that no man was a citizen of the United States, except as he was a citizen of one of the states composing 
the Union. Those, therefore, who had been born and resided always in the District of Columbia or in the 
territories, though within the United States, were not citizens. Whether this proposition was sound or 
not had never been judicially decided.' And he said the question was put at rest by the amendment, and 
the distinction between citizenship of the United States and citizenship of a state was clearly recognized 
and established. 'Not only may a man be a citizen of the United States without being a citizen of a state, 
but an important element is necessary to convert the former into the latter. He must reside within the 
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state to make him a citizen of it, but it is only necessary that he should be born or naturalized in the 
United States to be a citizen of the Union.'  

No person is eligible to the office of President unless he has 'attained the age of thirty-five years, and 
been fourteen years a resident within the United States.' Clause 5, 1, art. 2.  

Would a native-born citizen of Massachusetts be ineligible if he had taken up his residence and resided 
in one of the territories for so many years that he had not resided altogether fourteen years in the states? 
When voted for he must be a citizen of one of the states (clause 3, 1, art. 2; art. 12), but as to length of 
time must residence in the territories be counted against him? [182 U.S. 244, 358]   The 15th Amendment 
declares that 'the right of citizens of the United States to vote shall not be denied or abridged by the 
United States or by any state on account of race, color, or previous condition of servitude.' Where does 
that prohibition on the United States especially apply if not in the territories?  

The 13th Amendment says that neither slavery nor involuntary servitude 'shall exist within the United 
States or any place subject to their jurisdiction.' Clearly this prohibition would have operated in the 
territories if the concluding words had not been added. The history of the times shows that the addition 
was made in view of the then condition of the country,-the amendment passed the house January 31, 
1865,-and it is, moreover, otherwise applicable than to the territories. Besides, generally speaking, when 
words are used simply out of abundant caution, the fact carries little weight.  

Other illustrations might be adduced, but it is unnecessary to prolong this opinion by giving them.  

I repeat that no satisfactory ground has been suggested for restricting the words 'throughout the United 
States,' as qualifying the power to impose duties, to the states, and that conclusion is the more to be 
avoided when we reflect that it rests, in the last analysis, on the assertion of the possession by Congress 
of unlimited power over the territories.  

The government of the United States is the government ordained by the Constitution, and possesses the 
powers conferred by the Constitution. 'This original and supreme will organizes the government, and 
assigns to different departments their respective powers. It may either stop here, or establish certain 
limits not to be transcended by those departments. The government of the United States is of the latter 
description. The powers of the legislature are defined and limited; and that those limits may not be 
mistaken or forgotten, the Constitution is written. To what purpose are powers limited, and to what 
purpose is that limitation committed to writing, if these limits may, at any time, be passed by those 
intended to be restrained?' Marbury v. Madison, 1 Cranch, 176, 2 L. ed. 73. The opinion of the court, by 
Chief Justice Marshall, in that case, was delivered at [182 U.S. 244, 359]   the February term, 1803, and at 
the October term, 1885, the court, in Yick Wo v. Hopkins, 118 U.S. 356 , 30 L. ed. 220, 6 Sup. Ct. Rep. 
1064, speaking through Mr. Justice Matthews, said: 'When we consider the nature and theory of our 
institutions of government, the principles upon which they are supposed to rest, and review the history 
of their development, we are constrained to conclude that they do not mean to leave room for the play 
and action of purely personal and arbitrary power. Sovereignty itself is, of course, not subject to law, for 
it is the author and source of law; but in our system, while sovereign powers are delegated to the 
agencies of government, sovereignty itself remains with the people, by whom and for whom all 
government exists and acts. And the law is the definition and limitation of power.'  

From Marbury v. Madison to the present day, no utterance of this court has intimated a doubt that in its 
operation on the people, by whom and for whom it was established, the national government is a 
government of enumerated powers, the exercise of which is restricted to the use of means appropriate 
and plainly adapted to constitutional ends, and which are 'not prohibited, but consist with the letter and 

Page 58 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



spirit of the Constitution.'  

The powers delegated by the people to their agents are not enlarged by the expansion of the domain 
within which they are exercised. When the restriction on the exercise of a particular power by a 
particular agent is ascertained, that is an end of the question.  

To hold otherwise is to overthrow the basis of our constitutional law, and moreover, in effect, to 
reassert the proposition that the states, and not the people, created the government.  

It is again to antagonize Chief Justice Marshall, when he said: 'The government of the Union, then 
(whatever may be the influence of this fact on the case), is emphatically and truly a government of the 
people. In form and in substance it emanates from them. Its powers are granted by them, and are to be 
exercised directly on them and for their benefit. This government is acknowledged by all to be one of 
enumerated powers.' 4 Wheat. 404, 4 L. ed. 601.  

The prohibitory clauses of the Constitution are many, and [182 U.S. 244, 360]   they have been repeatedly 
given effect by this court in respect of the territories and the District of Columbia.  

The underlying principle is indicated by Chief Justice Taney, in The Passenger Cases, 7 How. 492, 12 
L. ed. 790, where he maintained the right of the American citizen to free transit in these words: 'Living, 
as we do, under a common government charged with the great concerns of the whole Union, every 
citizen of the United States, from the most remote states or territories, is entitled to free access, not only 
to the principal departments established at Washington, but also to its judicial tribunals and public 
offices in every state and territory of the Union. . . . For all the great purposes for which the Federal 
government was formed, we are one people, with one common country. We are all citizens of the 
United States; and, as members of the same community, must have the right to pass and repass through 
every part of it without interruption, as freely as in our own states.'  

In Cross v. Harrison, 16 How. 197, 14 L. ed. 903, it was held that by the ratification of the treaty with 
Mexico 'California became a part of the United States,' and that 'the right claimed to land foreign goods 
within the United States at any place out of a collection district, if allowed, would be a violation of that 
provision in the Constitution which enjoins that all duties, imposts, and excises shall be uniform 
throughout the United States.'  

In Dred Scott v. Sandford, 19 How. 393, 15 L. ed. 691, the court was unanimous in holding that the 
power to legislate respecting a territory was limited by the restrictions of the Constitution, or, as Mr. 
Justice Curtis put it, by 'the express prohibitions on Congress not to do certain things.'  

Mr. Justice McLean said: 'No powers can be exercised which are prohibited by the Constitution, or 
which are contrary to its spirit.'  

Mr. Justice Campbell: 'I look in vain, among the discussions of the time, for the assertion of a supreme 
sovereignty for Congress over the territory then belonging to the United States, or that they might 
thereafter acquire. I seek in vain for an annunciation that a consolidated power had been inaugurated, 
[182 U.S. 244, 361]   whose subject comprehended an empire, and which had no restriction but the 
discretion of Congress.'  

Chief Justice Taney: 'The powers over person and property of which we speak are not only not granted 
to Congress, but are in express terms denied, and they are forbidden to exercise them. And this 
prohibition is not confined to the states, but the words are general, and extend to the whole territory 
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over which the Constitution gives it power to legislate, including those portions of it remaining under 
territorial government, as well as that covered by states. It is a total absence of power everywhere 
within the dominion of the United States, and places the citizens of a territory, so far as these rights are 
concerned, on the same footing with citizens of the states, and guards them as firmly and plainly against 
any inroads which the general government might attempt under the plea of implied or incidental 
powers.'  

Many of the later cases were brought from territories over which Congress had professed to 'extend the 
Constitution,' or from the District after similar provision, but the decisions did not rest upon the view 
that the restrictions on Congress were self-imposed, and might be withdrawn at the pleasure of that 
body.  

Capital Traction Co. v. Hof, 174 U.S. 1 , 43 L. ed. 873, 19 Sup. Ct. Rep. 580, is a fair illustration, for it 
was there ruled, citing Webster v. Reid, 11 How. 437, 13 L. ed. 761; Callan v. Wilson, 127 U.S. 550 , 
32 L. ed. 226, 8 Sup. Ct. Rep. 1301; Thompson v. Utah, 170 U.S. 343 , 42 L. ed. 1061, 18 Sup. Ct. Rep. 
620, that 'it is beyond doubt, at the present day, that the provisions of the Constitution of the United 
States securing the right of trial by jury, whether in civil or in criminal cases, are applicable to the 
District of Columbia.'  

No reference whatever was made to 34 of the act of February 21, 1871 ( 16 Stat. at L. 419, chap. 62), 
which, in providing for the election of a delegate for the District, closed with the words: 'The person 
having the greatest number of legal votes shall be declared by the governor to be duly elected, and a 
certificate thereof shall be given accordingly; and the Constitution and all the laws of the United States, 
which are not locally inapplicable, shall have the same force and effect within the said District of 
Columbia as elsewhere within the United States.' [182 U.S. 244, 362]   Nor did the court in Bauman v. 
Ross, 167 U.S. 548 , 42 L. ed. 270, 17 Sup. Ct. Rep. 966, attribute the application of the 5th 
Amendment to the act of Congress, a although it was cited to another point.  

The truth is that, as Judge Edmunds wrote, 'the instances in which Congress has declared, in statutes 
organizing territories, that the Constitution and laws should be in force there, are no evidence that they 
were not already there, for Congress and all legislative bodies have often made enactments that in effect 
merely declared existing law. In such cases they declare a pre-existing truth to ease the doubts of 
casuists.' Cong. Rec. 56th Cong. 1st Sess., p. 3507.  

In Callan v. Wilson, 127 U.S. 540 , 32 L. ed. 223, 8 Sup. Ct. Rep. 1301, which was a criminal 
prosecution in the District of Columbia, Mr. Justice Harlan, speaking for the court, said: 'There is 
nothing in the history of the Constitution or of the original amendments to justify the assertion that the 
people of this District may be lawfully deprived of the benefit of any of the constitutional guaranties of 
life, liberty, and property,-especially of the privilege of trial by jury in criminal cases.' And further: 'We 
cannot think that the people of this District have, in that regard, less rights than those accorded to the 
people of the territories of the United States.'  

In Thompson v. Utah, 170 U.S. 343 , 42 L. ed. 1061, 18 Sup. Ct. Rep. 620, it was held that a statute of 
the state of Utah providing for the trial of criminal cases other than capital, by a jury of eight, was 
invalid as applied on a trial for a crime committed before Utah was admitted; that it was not 'competent 
for the state of Utah, upon its admission into the Union, to do in respect of Thompson's crime what the 
United States could not have done while Utah was a territory;' and that an act of Congress providing for 
a trial by a jury of eight persons in the territory of Utah would have been in conflict with the 
Constitution.  
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Article 6 of the Constitution ordains: 'This Constitution, and the laws of the United States which shall 
be made in pursuance thereof and all treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land.'  

And, as Mr. Justice Curtis observed in United States v. Morris, [182 U.S. 244, 363]   1 Curt. C. C. 50, Fed. 
Cas. No. 15,815, 'nothing can be clearer than the intention to have the Constitution, laws, and treaties of 
the United States in equal force throughout every part of the terribory of the United States, alike in all 
places, at all times.'  

But it is said that an opposite result will be reached if the opinion of Chief Justice Marshall in American 
Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed 242, be read 'in connection with art. 3, 1 and 2 of the 
Constitution, vesting 'the judicial power of the United States' in 'one Supreme Court, and in such 
inferior courts as the Congress may from time to time ordain and establish. The judges, both of the 
Supreme and inferior courts, shall hold their offices during good behavior," etc. And it is argued: 'As 
the only judicial power vested in Congress is to create courts whose judges shall hold their offices 
during good behavior, it necessarily follows that, if Congress authorizes the creation of courts and the 
appointment of judges for a limited time, it must act independently of the Constitution, and upon 
territory which is not part of the United States within the meaning of the Constitution.'  

And further, that if the territories 'be a part of the United States, it is difficult to see how Congress could 
create courts in such territories, except under the judicial clause of the Constitution.'  

By the 9th clause of 8 of article 1, Congress is vested with power 'to constitute tribunals inferior to the 
Supreme Court,' while by 1 of article 3 the power is granted to it to establish inferior courts in which the 
judicial power of the government treated of in that article is vested.  

That power was to be exerted over the controversies therein named, and did not relate to the general 
administration of justice in the territories, which was committed to courts established as part of the 
territorial government.  

What the Chief Justice said was: 'These courts, then, are not constitutional courts, in which the judicial 
power conferred by the Constitution on the general government can be deposited. They are incapable of 
receiving it. They are legislative courts, created in virtue of the general right of sovereignty which exists 
in the government, or in virtue of that [182 U.S. 244, 364]   clause which enables Congress to make all 
needful rules and regulations respecting the territory belonging to the United States. The jurisdiction 
with which they are invested is not a part of that judicial power which is defined in the 3d article of the 
Constitution, but is conferred by Congress in the execution of those general powers which that body 
possesses over the territories of the United States.'  

The Chief Justice was dealing with the subject in view of the nature of the judicial department of the 
government and the distinction between Federal and state jurisdiction, and the conclusion was, to use 
the language of Mr. Justice Harlan in McAllister v. United States, 141 U.S. 174 , 35 L. ed. 693, 11 Sup. 
Ct. Rep. 949, 'that courts in the territories, created under the plenary municipal authority that Congress 
possesses over the territories of the United States, are not courts of the United States created under the 
authority conferred by that article.'  

But it did not therefore follow that the territories were not parts of the United States, and that the power 
of Congress in general over them was unlimited; nor was there in any of the discussions on this subject 
the least intimation to that effect.  
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And this may justly be said of expressions in some other cases supposed to give color to this doctrine of 
absolute dominion in dealing with civil rights.  

In Murphy v. Ramsey, 114 U.S. 15 , 29 L. ed. 47, 5 Sup. Ct. Rep. 747, Mr. Justice Matthews said: 'The 
personal and civil rights of the inhabitants of the territories are secured to them, as to other citizens, by 
the principles of constitutional liberty which restrain all the agencies of government, state and national. 
Their political rights are franchises, which they hold as privileges in the legislative discretion of the 
Congress of the United States.'  

In the Church of Jesus Christ of L. D. S. v. United States, 136 U.S. 44 , 34 L. ed. 491, 10 Sup. Ct. Rep. 
803, Mr. Justice Bradley observed: 'Doubtless Congress, in legislating for the territories, would be 
subject to those fundamental limitations in favor of personal rights which are formulated in the 
Constitution and its amendments; but these limitations would exist rather by inference and the general 
spirit of the Constitution, from which Congress derives all its powers, than by any express and direct 
application of its provisions. [182 U.S. 244, 365]   That able judge was referring to the fact that the 
Constitution does not expressly declare that its prohibitions operate on the power to govern the 
territories, but, because of the implication that an express provision to that effect might be essential, 
three members of the court were constrained to dissent, regarding it, as was said, 'of vital consequence 
that absolute power should never be conceded as belonging under our system of government to any one 
of its departments.'  

What was ruled in Murphy v. Ramsey is that in places over which Congress has exclusive local 
jurisdiction its power over the political status is plenary.  

Much discussion was had at the bar in respect of the citizenship of the inhabitants of Porto Rico, but we 
are not required to consider that subject at large in these cases. It will be time enough to seek a ford 
when, if ever, we are brought to the stream.  

Yet although we are confined to the question of the validity of certain duties imposed after the 
organization of Porto Rico as a territory of the United States, a few observations and some references to 
adjudged cases may well enough be added in view of the line of argument pursued in the concurring 
opinion.  

In American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 541,- in which, by the way, the court did not accept 
the views of Mr. Justice Johnson in the circuit court or of Mr. Webster in argument,-Chief Justice 
Marshall said: 'The course which the argument has taken will require that in deciding this question the 
court should take into view the relation in which Florida stands to the United States. The Constitution 
confers absolutely on the government of the Union the powers of making war and of making treaties; 
consequently that government possesses the power of acquiring territory, either by conquest or by 
treaty. The usage of the world is, if a nation be not entriely subdued, to consider the holding of 
conquered territory as a mere military occupation until its fate shall be determined at the treaty of peace. 
If it be ceded by the treaty, the acquisition is confirmed, and the ceded territory becomes a part of the 
nation to which it is annexed, either on the terms stipulated in the treaty of cession, or on such as its 
new master shall impose. [182 U.S. 244, 366]   On such transfer of territory, it has never been held that the 
relations of the inhabitants with each other undergo any change. Their relations with their former 
sovereign are dissolved, and new relations are created between them and the government which has 
acquired their territory. The same act which transfers their country transfers the allegiance of those who 
remain in it; and the law, which may be denominated political, is necessarily changed, although that 
which regulates the intercourse and general conduct of individuals remains in force until altered by the 
newly created power of the state. On the 2d of February, 1819, Spain ceded Florida to the United States. 
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The 6th article of the treaty of cession contains the following provision: 'The inhabitants of the 
territories which his Catholic Majesty cedes to the United States by this treaty shall be incorporated in 
the Union of the United States as soon as may be consistent with the principles of the Federal 
Constitution, and admitted to the enjoyment of the privileges, rights, and immunities of the citizens of 
the United States.' This treaty is the law of the land, and admits the inhabitants of Florida to the 
enjoyment of the privileges, rights, and immunities of the citizens of the United States. It is unnecessary 
to inquire whether this is not their condition independent of stipulation. They do not, however, 
participate in political power; they do not share in the government till Florida shall become a state. In 
the meantime, Florida continues to be a territory of the United States; governed by virtue of that clause 
in the Constitution which empowers Congress 'to make all needful rules and regulations respecting the 
territory or other property belonging to the United States.' Perhaps the power of governing a territory 
belonging to the United States, which has not, by becoming a state, acquired the means of self-
government, may result necessarily from the facts that it is not within the jurisdiction of any particular 
state, and is within the power and jurisdiction of the United States. The right to govern may be the 
inevitable consequence of the right to acquire territory. Whichever may be the source whence the power 
is derived, the possession of it is unquestioned.' [182 U.S. 244, 367]   General Halleck (International Law, 
1st ed. chap. 33, 14), after quoting from Chief Justice Marshall, observed:  

'This is now a well-settled rule of the law of nations, and is universally admitted. Its provisions 
are clear and simple and easily understood; but it is not so easy to distinguish between what are 
political and what are municipal laws, and to determine when and how far the constitution and 
laws of the conqueror change or replace those of the conquered. And in case the government of 
the new state is a constitutional government, of limited and divided powers, questions necessarily 
arise respecting the authority, which, in the absence of legislative action, can be exercised in the 
conquered territory after the cessation of war and the conclusion of a treaty of peace. The 
determination of these questions depends upon the institutions and laws of the new sovereign, 
which, though conformable to the general rule of the law of nations, affect the construction and 
application of that rule to particular cases.'  

In United States v. Percheman, 7 Pet. 87, 8 L. ed. 617, the Chief Justice said:  

'The people change their allegiance; their relation to their ancient sovereign is dissolved; but their 
relations to each other, and their rights of property, remain undisturbed. If this be the modern rule 
even in cases of conquest, who can doubt its application to the case of an amicable cession of 
territory? . . . The cession of a territory by its name from one sovereign to another, conveying the 
compound idea of surrendering at the same time the lands and the people who inhabit them, 
would be necessarily understood to pass the sovereignty only, and not to interfere with private 
property.'  

Again, the court in Pollard v. Hagan, 3 How. 225, 11 L. ed. 572:  

'Every nation acquiring territory, by treaty or otherwise, must hold it subject to the constitution 
and laws of its own government, and not according to those of the government ceding it.'  

And in Chicago, R. I. & P. R. Co. v. McGlinn, 114 U.S. 546 , 29 L. ed. 271, 5 Sup. Ct. Rep. 1006: 'It is 
a general rule of public law, recognized and acted upon by the United States, that whenever [182 U.S. 
244, 368]   political jurisdiction and legislative power over any territory are transferred from one nation or 
sovereign to another, the municipal laws of the country, that is, laws which are intended for the 
protection of private rights, continue in force until abrogated or changed by the new government or 
sovereign. By the cession, public property passes from one government to the other, but private 
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property remains as before, and with it those municipal laws which are designed to secure its peaceful 
use and enjoyment. As a matter of course, all laws, ordinances, and regulations in conflict with the 
political character, institutions, and constitution of the new government are at once displaced. Thus, 
upon a cession of political jurisdiction and legislative power-and the latter is involved in the former-to 
the United States, the laws of the country in support of an established religion, or abridging the freedom 
of the press, or authorizing cruel and unusual punishments, and the like, would at once cease to be of 
obligatory force without any declaration to that effect; and the laws of the country on other subjects 
would necessarily be superseded by existing laws of the new government upon the same matters. But 
with respect to other laws affecting the possession, use, and transfer of property, and designed to secure 
good order and peace in the community, and promote its health and prosperity, which are strictly of a 
municipal character, the rule is general that a change of government leaves them in force until, by direct 
action of the new government, they are altered or repealed.'  

When a cession of territory to the United States is completed by the ratification of a treaty, it was stated 
in Cross v. Harrison, 16 How. 198, 14 L. ed. 903, that the land ceded becomes a part of the United 
States, and that, as soon as it becomes so, the territory is subject to the acts which were in force to 
regulate foreign commerce with the United States, after those had ceased which had been instituted for 
its regulation as a belligerent right; and the latter ceased after the ratification of the treaty. This 
statement was made by the justice delivering the opinion, as the result of the discussion and argument 
which he had already set forth. It was his summing up of what he supposed was decided on that subject 
in the case in which he was writing. [182 U.S. 244, 369]   The new master was, in the instance of Porto 
Rico, the United States, a constitutional government with limited powers, and the terms which the 
Constitution itself imposed, or which might be imposed in accordance with the Constitution, were the 
terms on which the new master took possession.  

The power of the United States to acquire territory by conquest, by treaty, or by discovery and 
occupation, is not disputed, nor is the proposition that in all international relations, interests, and 
responsibilities the United States is a separate, independent, and sovereign nation; but it does not derive 
its powers from international law, which, though a part of our municipal law, is not a part of the organic 
law of the land. The source of national power in this country is the Constitution of the United States; 
and the government, as to our internal affairs, possesses no inherent sovereign power not derived from 
that instrument, and inconsistent with its letter and spirit.  

Doubtless the subjects of the former sovereign are brought by the transfer under the protection of the 
acquiring power, and are so far forth impressed with its nationality, but it does not follow that they 
necessarily acquire the full status of citizens. The 9th article of the treaty ceding Porto Rico to the 
United States provided that Spanish subjects, natives of the Peninsula, residing in the ceded territory, 
might remain or remove, and in case they remained might preserve their allegiance to the Crown of 
Spain by making a declaration of their decision to do so, 'in default of which declaration they shall be 
held to have renounced it and to have adopted the nationality of the territory in which they reside.'  

The same article also contained this paragraph: 'The civil rights and political status of the native 
inhabitants of the territories hereby ceded to the United States shall be determined by Congress.' This 
was nothing more than a declaration of the accepted principles of international law applicable to the 
status of the Spanish subjects and of the native inhabitants. It did not assume that Congress could 
deprive the inhabitants of ceded territory of rights to which they might be entitled. The grant by Spain 
could not enlarge the powers of Congress, nor did it [182 U.S. 244, 370]   purport to secure from the United 
States a guaranty of civil or political privileges.  

Indeed, a treaty which undertook to take away what the Constitution secured, or to enlarge the Federal 
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jurisdiction, would be simply void.  

'It need hardly be said that a treaty cannot change the Constitution, or be held valid if it be in 
violation of that instrument. This results from the nature and fundamental principles of our 
government.' The Cherokee Tobacco, 11 Wall. 620, sub nom. 207 Half Pound Papers of Smoking 
Tobacco v. United States, 20 L. ed. 229.  

So, Mr. Justice Field in De Geofroy v. Riggs, 133 U.S. 267 , 33 L. ed. 645, 10 Sup. Ct. Rep. 297: 'The 
treaty power, as expressed in the Constitution, is in terms unlimited except by those restraints which are 
found in that instrument against the action of the government or of its departments, and those arising 
from the nature of the government itself and of that of the states. It would not be contended that it 
extends so far as to authorize what the Constitution forbids, or a change in the character of the 
government or in that of one of the states, or a cession of any portion of the territory of the latter, 
without its consent.'  

And it certainly cannot be admitted that the power of Congress to lay and collect taxes and duties can be 
curtailed by an arrangement made with a foreign nation by the President and two thirds of a quorum of 
the Senate. See 2 Tucker, Const. 354, 355, 356.  

In the language of Judge Cooley: 'The Constitution itself never yields to treaty or enactment; it neither 
changes with time nor does it in theory bend to the force of circumstances. It may be amended 
according to its own permission; but while it stands it is 'a law for rulers and people, equally in war and 
in peace, and covers with the shield of its protection all classes of men, at all times and under all 
circumstances.' Its principles cannot, therefore, be set aside in order to meet the supposed necessities of 
great crises. 'No doctrine involving more pernicious consequences was ever invented by the wit of man 
than that any of its provisions can be suspended during any of the great exigencies of government."  

I am not intimating in the least degree that any reason exists for regarding this article to be 
unconstitutional, but even if it [182 U.S. 244, 371]   were, the fact of the cession is a fact accomplished, and 
this court is concerned only with the question of the power of the government in laying duties in respect 
of commerce with the territory so ceded.  

In the concurring opinion of Mr. Justice White, we find certain important propositions conceded, some 
of which are denied or not admitted in the other. These are to the effect that 'when an act of any 
department is challenged because not warranted by the Constitution, the existence of the authority is to 
be ascertained by determining whether the power has been conferred by the Constitution, either in 
express terms or by lawful implication;' that, as every function of the government is derived from the 
Constitution, 'that instrument is everywhere and at all times potential in so far as its provisions are 
applicable;' that 'wherever a power is given by the Constitution, and there is a limitation imposed on the 
authority, such restriction operates upon and confines every action on the subject within its 
constitutional limits;' that where conditions are brought about to which any particular provision of the 
Constitution applies, its controlling influence cannot be frustrated by the action of any or all of the 
departments of the government; that the Constitution has conferred on Congress the right to create such 
municipal organizations as it may deem best for all the territories of the United States, but every 
applicable express limitation of the Constitution is in force, and even where there is no express 
command which applies, there may nevertheless be restrictions of so fundamental a nature that they 
cannot be transgressed though not expressed in so many words; that every provision of the Constitution 
which is applicable to the territories is controlling therein, and all the limitations of the Constitution 
applicable to Congress in governing the territories necessarily limit its power; that in the case of the 
territories, when a provision of the Constitution is invoked, the question is whether the provision relied 
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on is applicable; and that the power to lay and collect taxes, duties, imposts, and excises, as well as the 
qualification of uniformity, restrains Congress from imposing an impost duty on goods coming into the 
United States from a territory [182 U.S. 244, 372]   which has been incorporated into and forms a part of 
the United States.  

And it is said that the determination of whether a particular provision is applicable involves an inquiry 
into the situation of the territory and its relations to the United States, although it does not follow, when 
the Constitution has withheld all power over a given subject, that such an inquiry is necessary.  

The inquiry is stated to be: 'Had Porto Rico, at the time of the passage of the act in question, been 
incorporated into and become an integral part of the United States?' And the answer being given that it 
had not, it is held that the rule of uniformity was not applicable.  

I submit that that is not the question in this case. The question is whether, when Congress has created a 
civil government for Porto Rico, has constituted its inhabitants a body politic, has given it a governor 
and other officers, a legislative assembly, and courts, with right of appeal to this court, Congress can, in 
the same act and in the exercise of the power conferred by the 1st clause of 8, impose duties on the 
commerce between Porto Rico and the states and other territories in contravention of the rule of 
uniformity qualifying the power. If this can be done, it is because the power of Congress over 
commerce between the states and any of the territories is not restricted by the Constitution. This was the 
position taken by the Attorney General, with a candor and ability that did him great credit.  

But that position is rejected, and the contention seems to be that, if an organized and settled province of 
another sovereignty is acquired by the United States, Congress has the power to keep it, like a 
disembodied shade, in an intermediate state of ambiguous existence for an indefinite period; and, more 
than that, that after it has been called from that limbo, commerce with it is absolutely subject to the will 
of Congress, irrespective of constitutional provisions.  

The accuracy of this view is supposed to be sustained by the act of 1856 in relation to the protection of 
citizens of the United States removing guano from unoccupied islands; but I am unable to see why the 
discharge by the United States of its un- [182 U.S. 244, 373]   doubted duty to protect its citizens on terra 
nullius, whether temporarily engaged in catching and curing fish, or working mines, or taking away 
manure, furnishes support to the proposition that the power of Congress over the territories of the 
United States is unrestricted.  

Great stress is thrown upon the word 'incorporation,' as if possessed of some occult meaning, but I take 
it that the act under consideration made Porto Rico, whatever its situation before, an organized territory 
of the United States. Being such, and the act undertaking to impose duties by virtue of clause 1 of 8, 
how is it that the rule which qualifies the power does not apply to its exercise in respect of commerce 
with that territory? The power can only be exercised as prescribed, and even if the rule of uniformity 
could be treated as a mere regulation of the granted power,-a suggestion to which I do not assent,-the 
validity of these duties comes up directly, and it is idle to discuss the distinction between a total want of 
power and a defective exercise of it.  

The concurring opinion recognizes the fact that Congress, in dealing with the people of new territories 
or possessions, is bound to respect the fundamental guaranties of life, liberty, and property, but assumes 
that Congress is not bound, in those territories or possessions, to follow the rules of taxation prescribed 
by the Constitution. And yet the power to tax involves the power to destroy, and the levy of duties 
touches all our people in all places under the jurisdiction of the government.  
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The logical result is that Congress may prohibit commerce altogether between the states and territories, 
and may prescribe one rule of taxation in one territory, and a different rule in another.  

That theory assumes that the Constitution created a government empowered to acquire countries 
throughout the world, to be governed by different rules than those obtaining in the original states and 
territories, and substitutes for the present system of republiean government a system of domination over 
distant provinces in the exercise of unrestricted power.  

In our judgment, so much of the Porto Rican act as author- [182 U.S. 244, 374]   ized the imposition of 
these duties is invalid, and plaintiffs were entitled to recover.  

Some argument was made as to general consequences apprehended to flow from this result, but the 
language of the Constitution is too plain and unambiguous to permit its meaning to be thus influenced. 
There is nothing 'in the literal construction so obviously absurd, or mischievous, or repugnant to the 
general spirit of the instrument as to justify those who expound the Constitution' in giving it a 
construction not warranted by its words.  

Briefs have been presented at this bar, purporting to be on behalf of certain industries, and eloquently 
setting forth the desirability that our government should possess the power to impose a tariff on the 
products of newly acquired territories so as to diminish or remove competition. That however, furnishes 
no basis for judicial judgment, and if the producers of staples in the existing states of this Union believe 
the Constitution should be amended so as to reach that result, the instrument itself provides how such 
amendment can be accomplished. The people of all the states are entitled to a voice in the settlement of 
that subject.  

Again, it is objected on behalf of the government that the possession of absolute power is essential to 
the acquisition of vast and distant territories, and that we should regard the situation as it is to-day, 
rather than as it was a century ago. 'We must look at the situation as comprehending a possibility-I do 
not say a probability, but a possibility- that the question might be as to the powers of this government in 
the acquisition of Egypt and the Soudan, or a section of Central Africa, or a spot in the Antarctic Circle, 
or a section of the Chinese Empire.'  

But it must be remembered that, as Marshall and Story declared, the Constitution was framed for ages 
to come, and that the sagacious men who framed it were well aware that a mighty future waited on their 
work. The rising sun to which Franklin referred at the close of the convention, they well knew, was that 
star of empire whose course Berkeley had sung sixty years before.  

They may not, indeed, have deliberately considered a trium- [182 U.S. 244, 375]   phal progress of the 
nation, as such, around the earth, but as Marshall wrote: 'It is not enough to say that this particular case 
was not in the mind of the convention when the article was framed, nor of the American people when it 
was adopted. It is necessary to go further, and to say that, had this particular case been suggested, the 
language would have been so varied as to exclude it, or it would have been made a special exeption.'  

This cannot be said, and on the contrary, in order to the successful extension of our institutions, the 
reasonable presumption is that the limitations on the exertion of arbitrary power would have been made 
more rigorous.  

After all, these arguments are merely political, and 'political reasons have not the requisite certainty to 
afford rules of judicial interpretation.'  
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Congress has power to make all laws which shall be necessary and proper for carrying into execution all 
the powers vested by the Constitution in the government of the United States, or in any department or 
officer thereof. If the end be legitimate and within the scope of the Constitution, then, to accomplish it, 
Congress may use 'all means which are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the Constitution.'  

The grave duty of determining whether an act of Congress does or does not comply with these 
requirements is only to be discharged by apply in the well-settled rules which govern the interpretation 
of fundamental law, unaffected by the theoretical opinions of individuals.  

Tested by those rules our conviction is that the imposition of these duties cannot be sustained.  

Mr. Justice Harlan, dissenting:  

I concur in the dissenting opinion of the Chief Justice. The grounds upon which he and Mr. Justice 
Brewer and Mr. Justice Peckham regard the Foraker act as unconstitutional in the particulars involved 
in this action meet my entire approval. [182 U.S. 244, 376]   Those grounds need not be restated, nor is it 
necessary to re-examine the authorities cited by the Chief Justice. I agree in holding that Porto Rico- at 
least after the ratification of the treaty with Spain-became a part of the United States within the meaning 
of the section of the Constitution enumerating the powers of Congress, and providing the 'all duties, 
imposts, and excises shall be uniform throughout the United States.'  

In view, however, of the importance of the questions in this case, and of the consequences that will 
follow any conclusion reached by the court, I deem it appropriate-without rediscussing the principal 
questions presented-to add some observations suggested by certain passages in opinions just delivered 
in support of the judgment.  

In one of those opinions it is said that 'the Constitution was created by the people of the United States, 
as a union of states, to be governed solely by representatives of the states;' also, that 'we find the 
Constitution speaking only to states, except in the territorial clause, which is absolute in its terms, and 
suggestive of no limitations upon the power of Congress in dealing with them.' I am not sure that I 
correctly interpret these words. But if it is meant, as I assume it is meant, that, with the exception 
named, the Constitution was ordained by the states, and is addressed to and operates only on the staes, I 
cannot accept that view.  

In Martin v. Hunter, 1 Wheat. 304, 324, 326, 331, 4 L. ed. 97, 102, 104, this court speaking by Mr. 
Justice Story, said that 'the Constitution of the United States was ordained and established, not by the 
states in their sovereign capacities but emphatically, as the preamble of the Constitution declares, by 
'the People of the United States."  

In McCulloch v. Maryland, 4 Wheat. 316, 403-406, 4 L. ed. 579, 600, 601, Chief Justice Marshall, 
speaking for this court, said: 'The government proceeds directly from the people; is 'ordained and 
established' in the name of the people; and is declared to be ordained 'in order to form a more perfect 
union, establish justice, insure domestic tranquillity, and secure the blessings of liberty to themselves 
and to their posterity.' The assent of the states, in their sovereign capacity, is implied in calling a con- 
[182 U.S. 244, 377]   vention, and thus submitting that instrument to the people. But the people were at 
perfect liberty to accept or reject it; and their act was final. It required not the affirmance, and could not 
be negatived, by the state governments. The Constitution, when thus adopted, was of complete 
obligation, and bound the state sovereignties. . . . The government of the union, then (whatever may be 
the influence of this fact on the case) is emphatically and truly a government of the people. In form and 
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in substance it emanates from them. Its powers are granted by them, and are to be exercised directly on 
them and for their benefit. This government is acknowledged by all to be one of enumerated powers. . . 
. It is the government of all; its powers are delegated by all; it represents all, and acts for all.'  

Although the states are constituent parts of the United States, the government rests upon the authority of 
the people of the United States, and not on that of the states. Chief Justice Marshall, delivering the 
unanimous judgment of this court in Cohen v. Virginia, 6 Wheat. 264, 413, 5 L. ed. 257, 293, said: 
'That the United States form, for many and for most important purposes, a single nation, has not yet 
been denied. In war, we are one people. In making peace, we are one people. . . . In many other 
respects, the American people are one; and the government which is alone capable of controlling and 
managing their interests . . . is the government of the Union. It is their government, and in that character 
they have no other. America has chosen to be, in many respects and to many purposes, a nation; and for 
all these purposes her government is complete; to all these objects it is competent. The people have 
declared that in the exercise of all powers given for those objects it is supreme. It can, then, in effecting 
these objects, legitimately control all individuals or governments within the American territory.'  

In reference to the doctrine that the Constitution was established by and for the states as distinct 
political organizations, Mr. Webster said: 'The Constitution itself in its very front refutes that. It 
declares that it is ordained and established by [182 U.S. 244, 378]   the People of the United States. So far 
from saying that it is established by the governments of the several states, it does not even say that it is 
established by the people of the several states. But it pronounces that it was established by the people of 
the United States in the aggregate. Doubtless, the people of the several states, taken collectively, 
constitute the people of the United States. But it is in this their collective capacity, it is as all the people 
of the United States, that they established the Constitution.'  

In view of the adjudications of this court I cannot assent to the proposition, whether it be announced in 
express words or by implication, that the national government is a government of or by the states in 
union, and that the prohibitions and limitations of the Constitution are addressed only to the states. That 
is but another form of saying that, like the government created by the Articles of Confederation, the 
present government is a mere league of states, held together by compact between themselves; whereas, 
as this court has often declared, it is a government created by the People of the United States, with 
enumerated powers, and supreme over states and individuals with respect to certain objects, throughout 
the entire territory over which its jurisdiction extends. If the national government is in any sense a 
compact, it is a compact between the People of the United States among themselves as constituting in 
the aggregate the political community by whom the national government was established. The 
Constitution speaks, not simply to the states in their organized capacities, but to all peoples, whether of 
states or territories, who are subject to the authority of the United States. Martin v. Hunter, 1 Wheat. 
327, 4 L. ed. 103.  

In the opinion to which I am referring it is also said that the 'practical interpretation put by Congress 
upon the Constitution has been long continued and uniform to the effect that the Constitution is 
applicable to territories acquired by purchase or conquest only when and so far as Congress shall so 
direct;' that while all power of government may be abused, the same may be said of the power of the 
government 'under the Constitution as well as outside of it;' that 'if it once be conceded that we are at 
liberty to acquire foreign territory, a presumption arises that [182 U.S. 244, 379]   our power with respect to 
such territories is the same power which other nations have been accustomed to exercise with respect to 
territories acquired by them;' that 'the liberality of Congress in legislating the Constitution into all our 
contiguous territories has undoubtedly fostered the impression that it went there by its own force, but 
there is nothing in the Constitution itself and little in the interpretation put upon it, to confirm that 
impression;' that as the states could only delegate to Congress such powers as they themselves 
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possessed, and as they had no power to acquire new territory, and therefore none to delegate in that 
connection, the logical inference is that 'if Congress had power to acquire new territory, which is 
conceded, that power was not hampered by the constitutional provisions;' that if 'we assume that the 
territorial clause of the Constitution was not intended to be restricted to such territory as the United 
States then possessed, there is nothing in the Constitution to indicate that the power of Congress in 
dealing with them was intended to be restricted by any of the other provisions;' and that 'the execuive 
and legislative departments of the government have for more than a century interpreted this silence as 
precluding the idea that the Constitution attached to these territories as soon as acquired.'  

These are words of weighty import. They involve consequences of the most momentous character. I 
take leave to say that if the principles thus announced should ever receive the sanction of a majority of 
this court, a radical and mischievous change in our system of government will be the result. We will, in 
that event, pass from the era of constitutional liberty guarded and protected by a written constitution 
into an era of legislative absolutism.  

Although from the foundation of the government this court has held steadily to the view that the 
government of the United States was one of enumerated powers, and that no one of its branches, nor all 
of its branches combined, could constitutionally exercise powers not granted, or which were not 
necessarily implied from those expressly granted (Martin v. Hunter, 1 Wheat. 326, 331, 4 L. ed. 102, 
104) we are now informed that Congress possesses powers outside of the Constitution, and may deal 
with new er- [182 U.S. 244, 380]   ritory, acquired by treaty or conquest, in the same manner as other 
nations have been accustomed to act with respect to territories acquired by them. In my opinion, 
Congress has no existence and can exercise no authority outside of the Constitution. Still less is it true 
that Congress can deal with new territories just as other nations have done or may do with their new 
territories. This nation is under the control of a written constitution, the supreme law of the land and the 
only source of the powers which our government, or any branch or officer of it, may exert at any time 
or at any place. Monarchical and despotic governments, unrestrained by written constitutions, may do 
with newly acquired territories what this government may not do consistently with our fundamental 
law. To say otherwise is to concede that Congress may, by action taken outside of the Constitution, 
engraft upon our republican institutions a colonial system such as exists under monarchical 
governments. Surely such a result was never contemplated by the fathers of the Constitution. If that 
instrument had contained a word suggesting the possibility of a result of that character it would never 
have been adopted by the people of the United States. The idea that this country may acquire territories 
anywhere upon the earth, by conquest or treaty, and hold them as mere colonies or provinces,-the 
people inhabiting them to enjoy only such rights as Congress chooses to accord to them,-is wholly 
inconsistent with the spirit and genius, as well as with the words, of the Constitution.  

The idea prevails with some-indeed, it found expression in agruments at the bar-that we have in this 
country substantially or practically two national governments; one to be maintained under the 
Constitution, with all its restrictions; the other to be maintained by Congress outside and independently 
of that instrument, by exercising such powers as other nations of the earth are accustomed to exercise. It 
is one thing to give such a latitudinarian construction to the Constitution as will bring the exercise of 
power by Congress, upon a particular occasion or upon a particular subject, within its provisions. It is 
quite a different thing to say that Congress may, if it so elects, proceed outside of the Constitution. The 
glory of our American system [182 U.S. 244, 381]   of government is that it was created by a written 
constitution which protects the people against the exercise of arbitrary, unlimited power, and the limits 
of which instrument may not be passed by the government it created, or by any branch of it, or even by 
the people who ordained it, except by amendment or change of its provisions. 'To what purpose,' Chief 
Justice Marshall said in Marbury v. Madison, 1 Cranch, 137, 176, 2 L. ed. 60, 73, 'are powers limited, 
and to what purpose is that limitation committed to writting, if these limits may, at any time, be passed 
by those intended to be restrained? The distinction between a government with limited and unlimited 
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powers is abolished if those limits do not confine the persons on whom they are imposed, and if acts 
prohibited and acts allowed are of equal obligation.'  

The wise men who framed the Constitution, and the patriotic people who adopted it, were unwilling to 
depend for their safety upon what, in the opinion referred to, is described as 'certain principles of 
natural justice inherent in Anglo-Saxon character, which need no expression in constitutions or statutes 
to give them effect or to secure dependencies against legislation manifestly hostile to their real 
interests.' They proceeded upon the theory-the wisdom of which experience has vindicated- that the 
only safe guaranty against governmental oppression was to withhold or restrict the power to oppress. 
They well remembered that Anglo- Saxons across the ocean had attempted, in defiance of law and 
justice, to trample upon the rights of Anglo-Saxons on this continent, and had sought, by military force, 
to establish a government that could at will destroy the privileges that inhere in liberty. They believed 
that the establishment here of a government that could administer public affairs according to its will, 
unrestrained by any fundamental law and without regard to the inherent rights of freemen, would be 
ruinous to the liberties of the people by exposing them to the oppressions of arbitrary power. Hence, the 
Constitution enumerates the powers which Congress and the other departments may exercise,-leaving 
unimpaired, to the states or the People, the powers not delegated to the national government nor 
prohibited to the states. That instrument so expressly declares in [182 U.S. 244, 382]   the 10th Article of 
Amendment. It will be an evil day for American liberty if the theory of a government outside of the 
supreme law of the land finds lodgment in our constitutional jurisprudence. No higher duty rests upon 
this court than to exert its full authority to prevent all violation of the principles of the Constitution.  

Again, it is said that Congress has assumed, in its past history, that the Constitution goes into territories 
acquired by purchase or conquest only when and as it shall so direct, and we are informed of the 
liberality of Congress in legislating the Constitution into all our contiguous territories. This is a view of 
the Constitution that may well cause surprise, if not alarm. Congress, as I have observed, has no 
existence except by virtue of the Constitution. It is the creature of the Constitution. It has no powers 
which that instrument has not granted, expressly or by necessary implication. I confess that I cannot 
grasp the thought that Congress, which lives and moves and has its being in the Constitution, and is 
consequently the mere creature of that instrument, can, at its pleasure, legislate or exclude its creator 
from territories which were acquired only by authority of the Constitution.  

By the express words of the Constitution, every Senator and Representative is bound, by oath or 
affirmation, to regard it as the supreme law of the land. When the constitutional convention was in 
session there was much discussion as to the phraseology of the clause defining the supremacy of the 
Constitution, laws, and treaties of the United States. At one stage of the proceedings the convention 
adopted the following clause: 'This Constitution, and the laws of the United States made in pursuance 
thereof, and all the treaties made under the authority of the United States, shall be the supreme law of 
the several states and of their citizens and inhabitants, and the judges of the several states shall be bound 
thereby in their decisions, anything in the constitutions or laws of the several states to the contrary 
notwithstanding.' This clause was amended, on motion of Mr. Madison, by inserting after the words 'all 
treaties made' the words 'or which shall be made.' If the clause, so amended had been inserted in the 
Constitution as finally adopted, per- [182 U.S. 244, 383]   haps there would have been some justification 
for saying that the Constitution, laws, and treaties of the United States constituted the supreme law only 
in the states, and that outside of the states the will of Congress was supreme. But the framers of the 
Constitution saw the danger of such a provision, and put into that instrument in place of the above 
clause the following: 'This Constitution, and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, 
anything in the constitution or laws of any state to the contrary notwithstanding.' Meigs's Growth of the 
Constitution, 284, 287. That the convention struck out the words 'the supreme law of the several states,' 
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and inserted 'the supreme law of the land,' is a fact of no little significance. The 'land' referred to 
manifestly embraced all the peoples and all the territory, whether within or without the states, over 
which the United States could exercise jurisdiction or authority.  

Further, it is admitted that some of the provisions of the Constitution do apply to Porto Rico, and may 
be invoked as limiting or restricting the authority of Congress, or for the protection of the people of that 
island. And it is said that there is a clear distinction between such prohibitions 'as go to the very root of 
the power of Congress to act at all, irrespective of time or place, and such as are operative only 
'throughout the United States' or among the several states.' In the enforcement of this suggestion it is 
said in one of the opinions just delivered: 'Thus, when the Constitution declares that 'no bill of attainder 
or ex post facto law shall be passed,' and that 'no title of nobility shall be granted by the United States,' 
it goes to the competency of Congress to pass a bill of that description.' I cannot accept this reasoning as 
consistent with the Constitution or with sound rules of interpretation. The express prohibition upon the 
passage by Congress of bills of attainder, or of ex post facto laws, or the granting of titles of nobility, 
goes no more directly to the root of the power of Congress than does the express prohibition against the 
imposition by Congress of any [182 U.S. 244, 384]   duty, impost, or excise that is not uniform throughout 
the United States. The opposite theory, I take leave to say, is quite as extraordinary as that which 
assumes that Congress may exercise powers outside of the Constitution, and may, in its discretion, 
legislate that instrument into or out of a domestic territory of the United States.  

In the opinion to which I have referred it is suggested that conditions may arise when the annexation of 
distant possessions may be desirable. 'If,' says that opinion, 'those possessions are inhabited by alien 
races, differing from us in religion, customs, laws, methods of taxation, and modes of thought, the 
administration of government and justice, according to Anglo-Saxon principles, may for a time be 
impossible; and the question at once arises whether large concessions ought not to be made for a time, 
that ultimately our own theories may be carried out, and the blessings of a free government under the 
Constitution extended to them. We decline to hold that there is anything in the Constitution to forbid 
such action.' In my judgment, the Constitution does not sustain any such theory of our governmental 
system. Whether a particular race will or will not assimilate with our people, and whether they can or 
cannot with safety to our institutions be brought within the operation of the Constitution, is a matter to 
be thought of when it is proposed to acquire their territory by treaty. A mistake in the acquisition of 
territory, although such acquisition seemed at the time to be necessary, cannot be made the ground for 
violating the Constitution or refusing to give full effect to its provisions. The Constitution is not to be 
obeyed or disobeyed as the circumstances of a particular crisis in our history may suggest the one or the 
other course to be pursued. The People have decreed that it shall be the supreme law of the land at all 
times. When the acquisition of territory becomes complete, by cession, the Constitution necessarily 
becomes the supreme law of such new territory, and no power exists in any department of the 
government to make 'concessions' that are inconsistent with its provisions. The authority to make such 
concessions implies the existence in Congress of power to declare that constitutional provisions may be 
ignored under special or [182 U.S. 244, 385]   embarrassing circumstances. No such dispensing power 
exists in any branch of our government. The Constitution is supreme over every foot of territory, 
wherever situated, under the jurisdiction of the United States, and its full operation cannot be stayed by 
any branch of the government in order to meet what some may suppose to be extraordinary 
emergencies. If the Constitution is in force in any territory, it is in force there for every purpose 
embraced by the objects for which the government was ordained. Its authority cannot be displaced by 
concessions, even if it be true, as asserted in argument in some of these cases, that if the tariff act took 
effect in the Philippines of its own force, the inhabitants of Mandanao, who live on imported rice, 
would starve, because the import duty is many fold more than the ordinary cost of the grain to them. 
The meaning of the Constitution cannot depend upon accidental circumstances arising out of the 
products of other countries or of this country. We cannot violate the Constitution in order to serve 
particular interests in our own or in foreign lands. Even this court, with its tremendous power, must 
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heed the mandate of the Constitution. No one in official station, to whatever department of the 
government he belongs, can disobey its commands without violating the obligation of the oath he has 
taken. By whomsoever and wherever power is exercised in the name and under the authority of the 
United States, or of any branch of its government, the validity or invalidity of that which is done must 
be determined by the Constitution.  

In De Lima v. Bidwell, just decided, 181 U. S. --, ante, 743, 21 Sup. Ct. Rep. 743, we have held that, 
upon the ratification of the treaty with Spain, Porto Rico ceased to be a foreign country and became a 
domestic territory of the United States. We have said in that case that from 1803 to the present time 
there was not a shred of authority, except a dictum in one case, 'for holding that a district ceded to and 
in possession of the United States remains for any purpose a foreign territory;' that territory so acquired 
cannot be 'domestic for one purpose and foreign for another;' and that any judgment to the contrary 
would be 'pure judicial legislation,' for which there was no warrant in the Constitution or in the powers 
conferred upon this court. Although, as we have just decided, [182 U.S. 244, 386]   Porto Rico ceased, after 
the ratification of the treaty with Spain, to be a foreign country within the meaning of the tariff act, and 
became a domestic country,-'a territory of the United States,'-it is said that if Congress so wills it may 
be controlled and governed outside of the Constitution and by the exertion of the powers which other 
nations have been accustomed to exercise with respect to territories acquired by them; in other words, 
we may solve the question of the power of Congress under the Constitution by referring to the powers 
that may be exercised by other nations. I cannot assent to this view. I reject altogether the theory that 
Congress, in its discretion, can exclude the Constitution from a domestic territory of the United States, 
acquired, and which could only have been acquired, in virtue of the Constitution. I cannot agree that it 
is a domestic territory of the United States for the purpose of preventing the application of the tariff act 
imposing duties upon imports from foreign countries, but not a part of the United States for the purpose 
of enforcing the constitutional requirement that all duties, imposts, and excises imposed by Congress 
'shall be uniform throughout the United States.' How Porto Rico can be a domestic territory of the 
United States, as distinctly held in De Lima v. Bidwell, and yet, as is now held, not embraced by the 
words 'throughout the United States,' is more than I can understand.  

We heard much in argument about the 'expanding future of our country.' It was said that the United 
States is to become what is called a 'world power;' and that if this government intends to keep abreast of 
the times and be equal to the great destiny that awaits the American people, it must be allowed to exert 
all the power that other nations are accustomed to exercise. My answer is, that the fathers never 
intended that the authority and influence of this nation should be exerted otherwise than in accordance 
with the Constitution. If our government needs more power than is conferred upon it by the 
Constitution, that instrument provides the mode in which it may be amended and additional power 
thereby obtained. The People of the United States who ordained the Constitution never supposed that a 
change could be made in our system of govern- [182 U.S. 244, 387]   ment by mere judicial interpretation. 
They never contemplated any such juggling with the words of the Constitution as would authorize the 
courts to hold that the words 'throughout the United States,' in the taxing clause of the Constitution, do 
not embrace a domestic 'territory of the United States' having a civil government established by the 
authority of the United States. This is a distinction which I am unable to make, and which I do not think 
ought to be made when we are endeavoring to ascertain the meaning of a great instrument of 
government.  

There are other matters to which I desire to refer. In one of the opinions just delivered the case of Neely 
v. Henkel, 180 U.S. 119 , ante, 302, 21 Sup. Ct. Rep. 302, is cited in support of the proposition that the 
provision of the Foraker act here involved was consistent with the Constitution. If the contrary had not 
been asserted I should have said that the judgment in that case did not have the slightest bearing on the 
question before us. The only inquiry there was whether Cuba was a foreign country or territory within 
the meaning, not of the tariff act, but of the act of June 6th, 1900 (31 Stat. at L. 656, chap. 793). We 
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held that it was a foreign country. We could not have held otherwise, because the United States, when 
recognizing the existence of war between this country and Spain, disclaimed 'any disposition or 
intention to exercise sovereignty, jurisdiction, or control over said island except for the pacification 
thereof,' and asserted 'its determination, when that is accomplished, to leave the government and control 
of the island to its people.' We said: 'While by the act of April 25th, 1898, declaring war between this 
country and Spain, the President was directed and empowered to use our entire land and naval forces, as 
well as the militia of the several states, to such extent as was necessary to carry such act into effect, that 
authorization was not for the purpose of making Cuba an integral part of the United States, but only for 
the purpose of compelling the relinquishment by Spain of its authority and government in that island 
and the withdrawal of its forces from Cuba and Cuban waters. The legislative and executive branches of 
the government, by the joint resolution of April 20th, 1898, expressly disclaimed any purpose to 
exercise sovereignty juris- [182 U.S. 244, 388]   diction, or control over Cuba 'except for the pacification 
thereof,' and asserted the determination of the United States, that object being accomplished, to leave 
the government and control of Cuba to its own people. All that has been done in relation to Cuba has 
had that end in view, and, so far as the court is informed by the public history of the relations of this 
country with that island, nothing has been done inconsistent with the declared object of the war with 
Spain. Cuba is none the less foreign territory, within the meaning of the act of Congress, because it is 
under a military governor appointed by and representing the President in the work of assisting the 
inhabitants of that island to establish a government of their own, under which, as a free and independent 
people, they may control their own affairs without interference by other nations. The occupancy of the 
island by troops of the United States was the necessary result of the war. That result could not have 
been avoided by the United States consistently with the principles of international law or with its 
obligations to the people of Cuba. It is true that as between Spain and the United States,-indeed, as 
between the United States and all foreign nations,-Cuba, upon the cessation of hostilities with Spain and 
after the treaty of Paris, was to be treated as if it were conquered territory. But as between the United 
States and Cuba, that island is territory held in trust for the inhabitants of Cuba to whom it rightfully 
belongs, and to whose exclusive control it will be surrendered when a stable government shall have 
been established by their voluntary action.' In answer to the suggestion that, under the modes of trial 
there adopted, Neely, if taken to Cuba, would be denied the rights, privileges, and immunities accorded 
by our Constitution to persons charged with crime against the United States, we said that the 
constitutional provisions referred to 'have no relation to crimes committed without the jurisdiction of 
the United States against the laws of a foreign country.' What use can be made of that case in order to 
prove that the Constitution is not in force in a territory of the United States acquired by treaty, except as 
Congress may provide, is more than I can perceive.  

There is still another view taken of this case. Conceding [182 U.S. 244, 389]   that the national government 
is one of enumerated powers, to be exerted only for the limited objects defined in the Constitution, and 
that Congress has no power, except as given by that instrument either expressly or by necessary 
implication, it is yet said that a new territory, acquired by treaty or conquest, cannot become 
incorporated into the United States without the consent of Congress. What is meant by such 
incorporation we are not fully informed, nor are we instructed as to the precise mode in which it is to be 
accomplished. Of course, no territory can become a state in virtue of a treaty or without the consent of 
the legislative branch of the government; for only Congress is given power by the Constitution to admit 
new states. But it is an entirely different question whether a domestic 'territory of the United States,' 
having an organized civil government established by Congress, is not, for all purposes of government 
by the nation, under the complete jurisdiction of the United States, and therefore a part of, and 
incorporated into, the United States, subject to all the authority which the national government may 
exert over any territory or people. If Porto Rico, although a territory of the United States, may be treated 
as if it were not a part of the United States, then New Mexico and Arizona may be treated as not parts of 
the United States, and subject to such legislation as Congress may choose to enact without any 
reference to the restrictions imposed by the Constitution. The admission that no power can be exercised 
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under and by authority of the United States except in accordance with the Constitution is of no practical 
value whatever to constitutional liberty, if, as soon as the admission is made,-as quickly as the words 
expressing the thought can be uttered,-the Constitution is so liberally interpreted as to produce the same 
results as those which flow from the theory that Congress may go outside of the Constitution in dealing 
with newly acquired territories, and give them the benefit of that instrument only when and as it shall 
direct.  

Can it for a moment be doubted that the addition of Porto Rico to the territory of the United States in 
virtue of the treaty with Spain has been recognized by direct action upon the part of Congress? Has it 
not legislated in recognition of that treaty, [182 U.S. 244, 390]   and appropriated the money which it 
required this country to pay?  

If, by virtue of the ratification of the treaty with Spain, and the appropriation of the amount which that 
treaty required this country to pay, Porto Rico could not become a part of the United States so as to be 
embraced by the words 'throughout the United States,' did it not become 'incorporated' into the United 
States when Congress passed the Foraker act? 31 Stat. at L. 77, chap. 191. What did that act do? It 
provided a civil government for Porto Rico, with legislative, executive, and judicial departments; also, 
for the appointment by the President, by and with the advice and consent of the Senate of the United 
States, of a 'governor, secretary, attorney general, treasurer, auditor, commissioner of the interior, and a 
commissioner of education.' 17-25. It provided for an executive council, the members of which should 
be appointed by the President, by and with the advice and consent of the Senate. 18. The governor was 
required to report all transactions of the government in Porto Rico to the President of the United States. 
17. Provision was made for the coins of the United States to take the place of Porto Rican coins . 11. All 
laws enacted by the Porto Rican legislative assembly were required to be reported to the Congress of 
the United States, which reserved the power and authority to amend the same. 31. But that was not all. 
Except as otherwise provided, and except also the internal revenue laws, the statutory laws of the 
United States, not locally inapplicable, are to have the same force and effect in Porto Rico as in the 
United States. 14. A judicial department was established in Porto Rico, with a judge to be appointed by 
the President, by and with the advice and consent of the Senate. 33. The court so established was to be 
known as the district court of the United States for Porto Rico, from which writs of error and appeals 
were to be allowed to this court. 34. All judicial process, it was provided, 'shall run in the name of the 
United States of America, ss: the President of the United States.' 16. And yet it is said that Porto Rico 
was not 'incorporated' by the Foraker act into the United States so as to be part of the United States 
within the [182 U.S. 244, 391]   meaning of the constitutional requirement that all duties, imposts, and 
excises imposed by Congress shall be uniform 'throughout the United States.'  

It would seem, according to the theories of some, that even if Porto Rico is in and of the United States 
for many important purposes, it is yet not a part of this country with the privilege of protesting against a 
rule of taxation which Congress is expressly forbidden by the Constitution from adopting as to any part 
of the 'United States.' And this result comes from the failure of Congress to use the word 'incorporate' in 
the Foraker act, although by the same act all power exercised by the civil government in Porto Rico is 
by authority of the United States, and although this court has been given jurisdiction by writ of error or 
appeal to re-examine the final judgments of the district court of the United States established by 
Congress for that territory. Suppose Congress had passed this act: 'Be it enacted by the Senate and 
House of Representatives in Congress assembled, That Porto Rico be and is hereby incorporated into 
the United States as a territory,' would such a statute have enlarged the scope or effect of the Foraker 
act? Would such a statute have accomplished more than the Foraker act has done? Indeed, would not 
such legislation have been regarded as most extraordinary as well as unnecessary?  

I am constrained to say that this idea of 'incorporation' has some occult meaning which my mind does 

Page 75 of 80FindLaw for Legal Professionals

6/22/2002http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=182&page=244



not apprehend. It is enveloped in some mystery which I am unable to unravel.  

In my opinion Porto Rico became, at least after the ratification of the treaty with Spain, a part of and 
subject to the jurisdiction of the United States in respect of all its territory and people, and that 
Congress could not thereafter impose any duty, impost, or excise with respect to that island and its 
inhabitants, which departed from the rule of uniformity established by the Constitution.  

Footnotes  

[ Footnote 1 ] Marbury v. Madison, 1 Cranch, 176, 2 L. ed. 73 et seq.; Martin v. Hunter, 1 Wheat. 326, 
4 L. ed. 102; New Orleans v. United States, 10 Pet. 662, 736, 9 L. ed. 573, 602; De Geofroy v. Riggs, 
133 U.S. 258, 266 , 33 S. L. ed. 642, 644, 10 Sup. Ct. Rep. 295; United States v. Gettysburg Electric R. 
Co. 160 U.S. 668, 679 , 40 S. L. ed. 576, 580, 16 Sup. Ct. Rep. 427, and cases cited.  

[ Footnote 2 ] The City of Panama, 101 U.S. 453, 460 , 25 S. L. ed. 1061, 1064; Fong Yue Ting v. 
United States, 149 U.S. 716, 738 , 37 S. L. ed. 914, 921, 13 Sup. Ct. Rep. 1016.  

[ Footnote 3 ] Monongahela Nav. Co. v. United States, 148 U.S. 312, 336 , 37 S. L. ed. 463, 471, 13 
Sup. Ct. Rep. 622; Interstate Commerce Commission v. Brimson, 154 U.S. 447, 479 , 38 S. L. ed. 1047, 
1058, 4 Inters. Com. Rep. 545, 14 Sup. Ct. Rep. 1125; United States v. Joint Traffic Asso. 171 U.S. 
571 , 43 L. ed. 288, 19 Sup. Ct. Rep. 25.  

[ Footnote 4 ] United States v. Kagama, 118 U.S. 375, 378 , 30 S. L. ed. 228, 229, 6 Sup. Ct. Rep. 1109; 
Shively v. Bowlby, 152 U.S. 1, 48 , 38 S. L. ed. 331, 349, 14 Sup. Ct. Rep. 548.  

[ Footnote 5 ] Sere v. Pitot, 6 Cranch, 332, 336, 3 L. ed. 240, 241; M'Culloch v. Maryland, 4 Wheat. 
316, 421, 4 L. ed. 579, 605; American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 542, 7 L. ed. 242, 
255; United States v. Gratiot, 14 Pet. 526, 537, 10 L. ed. 573, 578; Scott v. Sandford, 19 How. 448, 15 
L. ed. 718; Clinton v. Englebrecht, 13 Wall. 434, 447, 20 L. ed. 659, 662; Hamilton v. Dillin, 21 Wall. 
73, 93, 22 L. ed. 528, 532; First Nat. Bank v. Yankton County, 101 U.S. 129, 132 , 25 S. L. ed. 1046, 
1047; The City of Panama, 101 U.S. 453 , 457, sub nom. The City of Panama v. Phelps, 25 L. ed. 1061, 
1062; Murphy v. Ramsey, 114 U.S. 15, 44 , 29 S. L. ed. 47, 57, 5 Sup. Ct. Rep. 747; United States v. 
Kagama, 118 U.S. 375, 380 , 30 S. L. ed. 228, 230, 6 Sup. Ct. Rep. 1109; Church of Jesus Christ of L. 
D. S. v. United States, 136 U.S. 1, 42 , 34 S. L. ed. 478, 490, 10 Sup. Ct. Rep. 792; Boyd v. Nebraska 
ex rel. Thayer, 143 U.S. 135, 169 , 36 S. L. ed. 103, 112, 12 Sup. Ct. Rep. 375.  

[ Footnote 6 ] Church of Jesus Christ of L. D. S. v. United States, 136 U.S. 1, 44 , 34 S. L. ed. 478, 491, 
10 Sup. Ct. Rep. 792.  

[ Footnote 7 ] Loughborough v. Blake, 5 Wheat. 317, 322, 5 L. ed. 98, 99; Woodruff v. Parham, 8 Wall. 
123, 133, 19 L. ed. 382, 385; Brown v. Houston, 114 U.S. 622, 628 , 29 S. L. ed. 257, 259, 5 Sup. Ct. 
Rep. 1091; Fairbank v. United States, 181, U. S. 283, ante, 648, 21 Sup. Ct. Rep. 648.  

[ Footnote 8 ] American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242; Benner v. Porter, 9 
How. 235, 13 L. ed. 119; Webster v. Reid, 11 How. 437, 460, 13 L. ed. 761, 770; Clinton v. 
Englebrecht, 13 Wall. 434, 20 L. ed. 659; Reynolds v. United States, 98 U.S. 145 , 25 L. ed. 244; Callan 
v. Wilson, 127 U.S. 540 , 32 L. ed. 223, 8 Sup. Ct. Rep. 1301; McAllister v. United States, 141 U.S. 
174 , 35 L. ed. 693, 11 Sup. Ct. Rep. 949; Springville v. Thomas, 166 U.S. 707 , 41 L. ed. 1172, 17 
Sup. Ct. Rep. 717; Bauman v. Ross, 167 U.S. 548 , 42 L. ed. 270, 17 Sup. Ct. Rep. 966; Thompson v. 
Utah, 170 U.S. 343 , 42 L. ed. 1061, 18 Sup. Ct. Rep. 620; Capital Traction Co. v. Hof, 174 U.S. 1 , 43 
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L. ed. 873, 19 Sup. Ct. Rep. 580; Black v. Jackson, 177 U.S. 363 , 44 L. ed. 807, 20 Sup. Ct. Rep. 648.  

[ Footnote 9 ] Re Ross, 140 U.S. 453, 461 , 462 S., 463, sub nom. Ross v. McIntyre, 35 L. ed. 581, 585, 
11 Sup. Ct. Rep. 897.  

[ Footnote 10 ] Extract from the Free Soil Party Platform of 1842 (Standwood, Hist. of Presidency, p. 
240):  

'Resolved, That our fathers ordained the Constitution of the United States in order, among other 
great national objects, to establish justice, promote the general welfare, and secure the blessings 
of liberty, but expressly denied to the Federal government which they created, all constitutional 
power to deprive any person of life, liberty, or property without due legal process.  

'Resolved, That, in the judgment of this convention, Congress has no more power to make a slave 
than to make a king; no more power to institute or establish slavery than to institute or establish a 
monarchy. No such power can be found among those specifically conferred by the Constitution, 
or derived by any just implication from them.  

'Resolved, That it is the duty of the Federal government to relieve itself from all responsibility for 
the existence or continuance of slavery wherever the government possesses constitutional 
authority to legislate on that subject, and is thus responsible for its existence.  

'Resolved, That the true, and in the judgment of this convention the only safe, means of 
preventing the extension of slavery into territory now free, is to prohibit its existence in all such 
territory by an act of Congress.'  

[ Footnote 11 ] Excerpt from Declarations Made in the Platform of the Republican Party in 1860 
(Stanwood, Hist. of Presidency, p. 293):  

'8. That the normal condition of all the territory of the United States is that of freedom; that as our 
republican fathers, when they had abolished slavery in all our national territory, ordained that no 
person should be deprived of life, liberty, or property without due process of law, it becomes our 
duty, by legislation, whenever such legislation is necessary, to maintain this provision of the 
Constitution against all attempts to violate it; and we deny the authority of Congress, of a 
territorial legislature, or of any individual, to give legal existence to slavery in any territory of the 
United States.'  

[ Footnote 12 ] First draft of Mr. Jefferson's proposed amendment to the Constitution: 'The province of 
Louisiana is incorporated with the United States and made part thereof. The rights of occupancy in the 
soil and of self-government are confirmed to Indian inhabitants as they now exist.' It then proceeded 
with other provisions relative to Indian rights and possession and exchange of lands, and forbidding 
Congress to dispose of the lands otherwise than is therein provided without further amendment to the 
Constitution. This draft closes thus: 'Except as to that portion thereof which lies south of the latitude of 
31ø, which, whenever they deem expedient, they may enact into a territorial government, either 
separate or as making part with one on the eastern side of the river, vesting the inhabitants thereof with 
all rights possessed by other territorial citizens of the United States.' Writings of Jefferson, edited by 
Ford, vol. 8, p. 241.  

[ Footnote 13 ] Letter to William Dunbar of July 7, 1803;  
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'Before you receive this you will have heard through the channel of the public papers of the 
cession of Louisiana by France to the United States. The terms as stated in the National 
Intelligencer are accurate. That the treaty may be ratified in time, I have found it necessary to 
convene Congress on the 17th of October, and it is very important for the happiness of the 
country that they should possess all information which can be obtained respecting it, that they 
make the best arrangements practicable for its good government. It is most necessary because 
they will be obliged to ask from the people an amendment of the Constitution authorizing their 
receiving the province into the Union and providing for its government, and limitations of power 
which shall be given by that amendment will be unalterable but by the same authority.' Jefferson's 
Writings, vol. 8, p. 254.  

Letter to Wilson Cary Nicholas of September 7, 1803:  

'I am aware of the force of the observations you make on the power given by the Constitution to 
Congress to admit new states into the Union without restraining the subject to the territory then 
constituting the United States. But when I consider that the limits of the United States are 
precisely fixed by the treaty of 1783, that the Constitution expressly declares itself to be made for 
the United States, I cannot help believing that the intention was to permit Congress to admit into 
the Union new states which should be formed out of the territory for which and under whose 
authority alone they were then acting. I do not believe it was meant that they might receive 
England, Ireland, Holland, etc., into it, which would be the case under your construction. When 
an instrument admits two constructions, the one safe, the other dangerous, the one precise, the 
other indefinite, I prefer that which is safe and precise. I had rather ask an enlargement of power 
from the nation where it is found necessary, than to assume it by a construction which would 
make our powers boundless.' Writings of Jefferson, vol. 8, p. 247.  

[ Footnote 14 ] Sec. 2. That on and after the passage of this act the same tariffs, customs, and duties 
shall be levied, collected, and paid upon all articles imported into Porto Rico from ports other than 
those of the United States which are required by law to be collected upon articles imported into the 
United States from foreign countries: Provided, That on all coffee in the bean or ground imported into 
Porto Rico there shall be levied and collected a duty of five cents per pound, any law or part of law to 
the contrary notwithstanding: And provided further, That all Spanish scientific, literary, and artistic 
works, not subversive of public order in Porto Rico, shall be admitted free of duty into Porto Rico for a 
period of ten years, reckoning from the eleventh day of April, eighteen hundred and ninety-nine, as 
provided in said treaty of peace between the United States and Spain: And provided further, That all 
books and pamphlets printed in the English language shall be admitted into Porto Rico free of duty 
when imported from the United States.  

Sec. 3. That on and after the passage of this act all merchandise coming into the United States from 
Porto Rico and coming into Porto Rico from the United States shall be entered at the several ports of 
entry upon payment of fifteen per centum of the duties which are required to be levied, collected, and 
paid upon like articles of merchandise imported from foreign countries; and in addition thereto, upon 
articles of merchandise of Porto Rican manufacture coming into the United States and withdrawn for 
consumption or sale, upon payment of a tax equal to the internal revenue tax imposed in the United 
States upon the like articles of merchandise of domestic manufacture; such tax to be paid by internal 
revenue stamp or stamps to be purchased and provided by the Commissioner of Internal Revenue, and 
to be procured from the collector of internal revenue at or most convenient to the port of entry of said 
merchandise in the United States, and to be affixed under such regulations as the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury, shall prescribe; and on all articles 
of merchandise of United States manufacture coming into Porto Rico, in addition to the duty above 
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provided, upon payment of a tax equal in rate and amount to the internal revenue tax imposed in Porto 
Rico upon the like articles of Porto Rican manufacture: Provided, That on and after the date when this 
act shall take effect all merchandise and articles, except coffee, not dutiable under the tariff laws of the 
United States, and all merchandise and articles entered in Porto Rico free of duty under orders 
heretofore made by the Secretary of War, shall be admitted  

into the several ports thereof, when imported from the United States, free of duty, all laws or parts of 
laws to the contrary notwithstanding; and whenever the legislative assembly of Porto Rico shall have 
enacted and put into operation a system of local taxation to meet the necessities of the government of 
Porto Rico, by this act established, and shall by resolution duly passed so notify the President, he shall 
make proclamation thereof, and thereupon all tariff duties on merchandise and articles going into Porto 
Rico from the United States or coming into the United States from Porto Rico shall cease, and from and 
after such date all such merchandise and articles shall be entered at the several ports of entry free of 
duty; and in no event shall any duties be collected after the first day of March, nineteen hundred and 
two, on merchandise and articles going into Porto Rico from the United States or coming into the 
United states from Porto Rico.  

Sec. 4. That the duties and taxes collected in Porto Rico in pursuance of this act, less the cost of 
collecting the same, and the gross amount of all collections of duties and taxes in the United States 
upon articles of merchandise coming from Porto Rico, shall not be covered into the general fund of the 
Treasury, but shall be held as a separate fund, and shall be placed at the disposal of the President to be 
used for the government and benefit of Porto Rico until the government of Porto Rico herein provided 
for shall have been organized, when all moneys theretofore collected under the provisions hereof, then 
unexpended, shall be transferred to the local treasury of Porto Rico, and the Secretary of the Treasury 
shall designate the several ports and sub-ports of entry into Porto Rico, and shall make such rules and 
regulations and appoint such agents as may be necessary to collect the duties and taxes authorized to be 
levied, collected, and paid in Porto Rico by the provisions of this act, and he shall fix the compensation 
and provide for the payment thereof of all such officers, agents, and assistants as he may find it 
necessary to employ to carry out the provisions hereof: Provided, however, That as soon as a civil 
government for Porto Rico shall have been organized in accordance with the provisions of this act, and 
notice thereof shall have been given to the President, he shall make proclamation thereof, and thereafter 
all collections of duties and taxes in Porto Rico under the provisions of this act shall be paid into the 
treasury of Porto Rico, to be expended as required by law for the government and benefit thereof, 
instead of being paid into the Treasury of the United States.  

Sec. 5: That on and after the day when this act shall go into effect all goods, wares, and merchandise 
previously imported from Porto Rico, for which no entry has been made, and all goods, wares, and 
merchandise previously entered without payment of duty and under bond for warehousing, 
transportation, or any other purpose, for which no permit of delivery to the importer or his agent has 
been issued, shall be subjected to the duties imposed by this act, and to no other duty, upon the entry or 
the withdrawal  

thereof: Provided, That when duties are based upon the weight of merchandise deposited in any public 
or private bonded warehouse said duties shall be levied and collected upon the weight of such 
merchandise at the time of its entry.  

...  

Sec. 38. That no export duties shall be levied or collected on exports from Porto Rico; but taxes and 
assessments on property, and license fees for franchises, privileges, and concessions may be imposed 
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for the purposes of the insular and municipal governments, respectively, as may be provided and 
defined by act of the legislative assembly; and where necessary to anticipate taxes and revenues, bonds 
and other obligations may be issued by Porto Rico or any municipal government therein as may be 
provided by law to provide for expenditures authorized by law, and to protect the public credit, and to 
reimburse the United States for any moneys which have been or may be expended out of the emergency 
fund of the War Department for the relief of the industrial conditions of Porto Rico caused by the 
hurricane of August eighth, eighteen hundred and ninety-nine: Provided, however, That no public 
indebtedness of Porto Rico or of any municipality thereof shall be authorized or allowed in excess of 
seven per centum of the aggregate tax valuation of its property.  
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§ 2201. Creation of remedy

How Current is This?

(a) In a case of actual controversy within its jurisdiction, except with respect 
to Federal taxes other than actions brought under section 7428 of the 
Internal Revenue Code of 1986, a proceeding under section 505 or 1146 of 
title 11, or in any civil action involving an antidumping or countervailing duty 
proceeding regarding a class or kind of merchandise of a free trade area 
country (as defined in section 516A(f)(10) of the Tariff Act of 1930), as 
determined by the administering authority, any court of the United States, 
upon the filing of an appropriate pleading, may declare the rights and other 
legal relations of any interested party seeking such declaration, whether or 
not further relief is or could be sought. Any such declaration shall have the 
force and effect of a final judgment or decree and shall be reviewable as 
such. 

(b) For limitations on actions brought with respect to drug patents see 
section 505 or 512 of the Federal Food, Drug, and Cosmetic Act. 
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Sec. 2201. - Creation of remedy  

(a)  

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes other than actions 
brought under section 7428 of the Internal Revenue Code of 
1986, a proceeding under section 505 or 1146 of title 11, or 
in any civil action involving an antidumping or countervailing 
duty proceeding regarding a class or kind of merchandise of 
a free trade area country (as defined in section 516A(f)(10) 
of the Tariff Act of 1930), as determined by the 
administering authority, any court of the United States, upon 
the filing of an appropriate pleading, may declare the rights 
and other legal relations of any interested party seeking such 
declaration, whether or not further relief is or could be 
sought. Any such declaration shall have the force and effect 
of a final judgment or decree and shall be reviewable as 
such.  
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For limitations on actions brought with respect to drug 
patents see section 505 or 512 of the Federal Food, Drug, 
and Cosmetic Act 
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U.S. Constitution: Article I  

Article Text | Annotations    

Article I  

  Section 1.  

All legislative Powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of 
Representatives.  

  Section 2.  

The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature.  

No Person shall be a Representative who shall not have attained to the 
age of twenty five Years, and been seven Years a Citizen of the United 
States, and who shall not, when elected, be an Inhabitant of that State in 
which he shall be chosen.  

Representatives and direct Taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective Numbers, which shall be determined by adding to the 
whole Number of free Persons, including those bound to Service for a 
Term of Years, and excluding Indians not taxed, three fifths of all other 
Persons. The actual Enumeration shall be made within three Years after 
the first Meeting of the Congress of the United States, and within every 
subsequent Term of ten Years, in such Manner as they shall by Law 
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direct. The Number of Representatives shall not exceed one for every thirty Thousand, but 
each State shall have at Least one Representative; and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, 
Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, 
South Carolina five, and Georgia three.  

When vacancies happen in the Representation from any State, the Executive Authority 
thereof shall issue Writs of Election to fill such Vacancies.  

The House of Representatives shall chuse their Speaker and other Officers; and shall have 
the sole Power of Impeachment.  

  Section 3.  

The Senate of the United States shall be composed of two Senators from each State, chosen 
by the Legislature thereof, for six Years; and each Senator shall have one Vote.  

Immediately after they shall be assembled in Consequence of the first Election, they shall 
be divided as equally as may be into three Classes. The Seats of the Senators of the first 
Class shall be vacated at the Expiration of the second Year, of the second Class at the 
Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so 
that one third may be chosen every second Year; and if Vacancies happen by Resignation, 
or otherwise, during the Recess of the Legislature of any State, the Executive thereof may 
make temporary Appointments until the next Meeting of the Legislature, which shall then 
fill such Vacancies.  

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and 
been nine Years a Citizen of the United States, and who shall not, when elected, be an 
Inhabitant of that State for which he shall be chosen.  

The Vice President of the United States shall be President of the Senate but shall have no 
Vote, unless they be equally divided.  

The Senate shall chuse their other Officers, and also a President pro tempore, in the 
Absence of the Vice President, or when he shall exercise the Office of President of the 
United States.  

The Senate shall have the sole Power to try all Impeachments. When sitting for that 
Purpose, they shall be on Oath or Affirmation. When the President of the United States is 
tried the Chief Justice shall preside: And no Person shall be convicted without the 
Concurrence of two thirds of the Members present.  

Judgment in Cases of Impeachment shall not extend further than to removal from Office, 
and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United 
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States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, 
Judgment and Punishment, according to Law.  

  Section 4.  

The Times, Places and Manner of holding Elections for Senators and Representatives, shall 
be prescribed in each State by the Legislature thereof; but the Congress may at any time by 
Law make or alter such Regulations, except as to the Places of chusing Senators.  

The Congress shall assemble at least once in every Year, and such Meeting shall be on the 
first Monday in December, unless they shall by Law appoint a different Day.  

  Section 5.  

Each House shall be the Judge of the Elections, Returns and Qualifications of its own 
Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller 
Number may adjourn from day to day, and may be authorized to compel the Attendance of 
absent Members, in such Manner, and under such Penalties as each House may provide.  

Each House may determine the Rules of its Proceedings, punish its Members for disorderly 
Behaviour, and, with the Concurrence of two thirds, expel a Member.  

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, 
excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of 
the Members of either House on any question shall, at the Desire of one fifth of those 
Present, be entered on the Journal.  

Neither House, during the Session of Congress, shall, without the Consent of the other, 
adjourn for more than three days, nor to any other Place than that in which the two Houses 
shall be sitting.  

  Section 6.  

The Senators and Representatives shall receive a Compensation for their Services, to be 
ascertained by Law, and paid out of the Treasury of the United States. They shall in all 
Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during 
their Attendance at the Session of their respective Houses, and in going to and returning 
from the same; and for any Speech or Debate in either House, they shall not be questioned 
in any other Place.  

No Senator or Representative shall, during the Time for which he was elected, be appointed 
to any civil Office under the Authority of the United States, which shall have been created, 
or the Emoluments whereof shall have been encreased during such time; and no Person 
holding any Office under the United States, shall be a Member of either House during his 
Continuance in Office.  
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  Section 7.  

All Bills for raising Revenue shall originate in the House of Representatives; but the Senate 
may propose or concur with amendments as on other Bills.  

Every Bill which shall have passed the House of Representatives and the Senate, shall, 
before it become a law, be presented to the President of the United States: If he approve he 
shall sign it, but if not he shall return it, with his Objections to that House in which it shall 
have originated, who shall enter the Objections at large on their Journal, and proceed to 
reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the 
Bill, it shall be sent, together with the Objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two thirds of that House, it shall become a 
Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, 
and the Names of the Persons voting for and against the Bill shall be entered on the Journal 
of each House respectively. If any Bill shall not be returned by the President within ten 
Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, 
in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its 
Return, in which Case it shall not be a Law  

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of 
Representatives may be necessary (except on a question of Adjournment) shall be presented 
to the President of the United States; and before the Same shall take Effect, shall be 
approved by him, or being disapproved by him, shall be repassed by two thirds of the 
Senate and House of Representatives, according to the Rules and Limitations prescribed in 
the Case of a Bill.  

  Section 8.  

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to 
pay the Debts and provide for the common Defence and general Welfare of the United 
States; but all Duties, Imposts and Excises shall be uniform throughout the United States;  

To borrow Money on the credit of the United States;  

To regulate Commerce with foreign Nations, and among the several States, and with the 
Indian Tribes;  

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of 
Bankruptcies throughout the United States;  

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of 
Weights and Measures;  

To provide for the Punishment of counterfeiting the Securities and current Coin of the 
United States;  
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To establish Post Offices and post Roads;  

To promote the Progress of Science and useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writings and Discoveries;  

To constitute Tribunals inferior to the supreme Court;  

To define and punish Piracies and Felonies committed on the high Seas, and Offences 
against the Law of Nations;  

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures 
on Land and Water;  

To raise and support Armies, but no Appropriation of Money to that Use shall be for a 
longer Term than two Years;  

To provide and maintain a Navy;  

To make Rules for the Government and Regulation of the land and naval Forces;  

To provide for calling forth the Militia to execute the Laws of the Union, suppress 
Insurrections and repel Invasions;  

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part 
of them as may be employed in the Service of the United States, reserving to the States 
respectively, the Appointment of the Officers, and the Authority of training the Militia 
according to the discipline prescribed by Congress;  

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of Particular States, and the Acceptance of Congress, 
become the Seat of the Government of the United States, and to exercise like Authority over 
all Places purchased by the Consent of the Legislature of the State in which the Same shall 
be, for the Erection of Forts, Magazines, Arsenals, dock-Yards and other needful 
Buildings;--And  

To make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers and all other Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof.  

  Section 9.  

The Migration or Importation of such Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand 
eight hundred and eight, but a Tax or duty may be imposed on such Importation, not 
exceeding ten dollars for each Person.  
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The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases or 
Rebellion or Invasion the public Safety may require it.  

No Bill of Attainder or ex post facto Law shall be passed.  

No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census of 
Enumeration herein before directed to be taken.  

No Tax or Duty shall be laid on Articles exported from any State.  

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of 
one State over those of another: nor shall Vessels bound to, or from, one State, be obliged to 
enter, clear or pay Duties in another.  

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made 
by Law; and a regular Statement and Account of the Receipts and Expenditures of all public 
Money shall be published from time to time.  

No Title of Nobility shall be granted by the United States: And no Person holding any 
Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of 
any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince or 
foreign State.  

  Section 10.  

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque 
and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a 
Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law 
impairing the Obligation of Contracts, or grant any Title of Nobility.  

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports 
or Exports, except what may be absolutely necessary for executing it's inspection Laws: and 
the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be 
for the Use of the Treasury of the United States; and all such Laws shall be subject to the 
Revision and Controul of the Congress.  

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or 
Ships of War in time of Peace, enter into any Agreement or Compact with another State, or 
with a foreign Power, or engage in War, unless actually invaded, or in such imminent 
Danger as will not admit of delay.  

   

Annotations  
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Article I - Legislative Department  

l Section 1. Legislative Powers    
l Separation of Powers and Checks and Balances   

¡ The Theory Elaborated and Implemented    
¡ Judicial Enforcement    

l Bicameralism    
l Enumerated, Implied, Resulting, and Inherent Powers    
l Delegation of Legislative Power   

¡ Origin of the Doctrine of Nondelegability    
¡ Delegation Which Is Permissible   

n Filling Up the Details    
n Contingent Legislation    

¡ The Effective Demise of the Nondelegation Doctrine   
n The Regulatory State    
n Standards    
n Foreign Affairs    
n Delegations to the States    
n Delegation to Private Persons    
n Delegation and Individual Liberties    

¡ Punishment of Violations    
l Congressional Investigations   

¡ Source of the Power to Investigate    
¡ Investigations of Conduct of Executive Department    
¡ Investigations of Members of Congress    
¡ Investigations in Aid of Legislation   

n Purpose    
n Protection of Witnesses: Pertinency and Related Matters    
n Protection of Witnesses: Constitutional Guarantees    

¡ Sanctions of the Investigatory Power: Contempt    

l Section 2. The House of Representatives    
l Clause 1. Congressional Districting   

¡ Elector Qualifications    
l Clause 2. Qualifications of Members of Congress   

¡ When the Qualifications Must Be Possessed    
¡ Exclusivity of Constitutional Qualifications    
¡ Congressional Additions    
¡ State Additions    

l Clause 3. Apportionment of Seats in the House   
¡ The Census Requirement    

l Clause 4. Vacancies    
l Clause 5. Officers and Power of Impeachment   

l Section 3. The Senate    
l Clause 1. Composition and Selection    
l Clause 2. Classes of Senators    
l Clause 3. Qualifications    
l Clause 4. The Vice President    
l Clause 5. Officers    
l Clause 6. Trial of Impeachments    
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l Clause 7. Judgments on Impeachment   

l Section 4. Elections    
l Clause 1. Congressional Power to Regulate   

¡ Federal Legislation Protecting Electoral Process    
l Clause 2. Time of Assembling   

l Section 5. Powers and Duties of the Houses    
l Clause 1. Power to Judge Elections    
l Clause 2. Rules of Proceedings    
l Clause 3. Duty to Keep a Journal    
l Clause 4. Adjournments    
l POWERS AND DUTIES OF THE HOUSES   

¡ Power To Judge Elections  
¡ ''A Quorum to Do Business''    
¡ Rules of Proceedings    
¡ Powers of the Houses Over Members    
¡ Duty To Keep a Journal    

l Section 6. Rights and Disabilities of Members    
l Clause 1. Compensation and Immunities   

¡ Congressional Pay    
¡ Privilege from Arrest    
¡ Privilege of Speech or Debate   

n Members    
n Congressional Employees    

l Clause 2. Disabilities   
¡ Appointment to Executive Office    
¡ Incompatible Offices    

l Section 7. Legislative Process    
l Clause 1. Revenue Bills    
l Clause 2. Approval by the President   

¡ The Veto Power    
l Clause 3. Presentation of Resolutions   

¡ The Legislative Veto    

l Section 8. Powers of Congress    
l Clause 1. Power to Tax and Spend   

¡ Kinds of Taxes Permitted   
n Decline of the Forbidden Subject Matter Test    
n Federal Taxation of State Interests    
n Scope of State Immunity from Federal Taxation    
n Uniformity Requirement    

¡ Purposes of Taxation   
n Regulation by Taxation    
n Extermination by Taxation    
n Promotion of Business: Protective Tariff    

¡ Spending for the General Welfare   
n Scope of the Power    
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¡ Social Security Act Cases    
¡ An Unrestrained Federal Spending Power    
¡ Conditional Grants-In-Aid    
¡ Earmarked Funds    
¡ Debts of the United States    

l Clause 2. Borrowing Power    
l Clause 3. Commerce Power   

¡ Power to Regulate Commerce   
n Purposes Served by the Grant    
n Definition of Terms   

n Commerce    
n Among the Several States    
n Regulate    
n Necessary and Proper Clause    
n Federalism Limits on Exercise of Commerce Power    
n Illegal Commerce    

¡ Interstate versus Foreign Commerce    
¡ Instruments of Commerce    
¡ Congressional Regulation of Waterways   

n Navigation    
n Hydroelectric Power; Flood Control    

¡ Congressional Regulation of Land Transportation   
n Federal Stimulation of Land Transportation    
n Federal Regulation of Land Transportation    
n Federal Regulation of Intrastate Rates (The Shreveport Doctrine)    
n Federal Protection of Labor in Interstate Rail Transportation    
n Regulation of Other Agents of Carriage and Communications    

¡ Congressional Regulation of Commerce as Traffic   
n The Sherman Act: Sugar Trust Case    
n Sherman Act Revived    
n The ''Current of Commerce'' Concept: The Swift Case    
n The Danbury Hatters Case    
n Stockyards and Grain Futures Acts    
n Securities and Exchange Commission    

¡ Congressional Regulation of Production and Industrial Relations: Antidepression 
Legislation   

n National Industrial Recovery Act    
n Agricultural Adjustment Act    
n Bituminous Coal Conservation Act    
n Railroad Retirement Act    
n National Labor Relations Act    
n Fair Labor Standards Act    
n Agricultural Marketing Agreement Act    

¡ Acts of Congress Prohibiting Commerce   
n Foreign Commerce: Jefferson's Embargo    
n Foreign Commerce: Protective Tariffs    
n Foreign Commerce: Banned Articles    
n Interstate Commerce: Power to Prohibit Questioned    
n Interstate Commerce: National Prohibitions and State Police Power    
n The Lottery Case    
n The Darby Case    
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¡ The Commerce Clause as a Source of National Police Power   
n Is There an Intrastate Barrier to Congress' Commerce Power?    
n Civil Rights    
n Criminal Law    

¡ The Commerce Clause as a Restraint on State Powers   
n Doctrinal Background    
n The State Proprietary Activity Exception    
n Congressional Authorization of Impermissible State Action    

¡ State Taxation and Regulation: The Old Law   
n General Considerations    
n Taxation    
n Regulation    

¡ State Taxation and Regulation: The Modern Law   
n General Considerations    
n Taxation    
n Regulation    

¡ Foreign Commerce and State Powers    
¡ Concurrent Federal and State Jurisdiction   

n The General Issue: Preemption   
n Preemption Standards    
n The Standards Applied    
n Federal Versus State Labor Laws    

¡ Commerce With Indian Tribes    
l Clause 4. Naturalization and Bankruptcies   

¡ Naturalization and Citizenship   
n Nature and Scope of Congress' Power    
n Categories of Citizens: Birth and Naturalization    
n The Naturalization of Aliens    

¡ Rights of Naturalized Persons    
¡ Expatriation: Loss of Citizenship    
¡ Aliens   

n The Power of Congress to Exclude Aliens    
n Deportation    

¡ Bankruptcy   
n Persons Who May Be Released from Debt    
n Liberalization of Relief Granted and Expansion of the Rights of the Trustee    
n Constitutional Limitations on the Bankruptcy Power    
n Constitutional Status of State Insolvency Laws: Preemption    

l Clauses 5 and 6. Money   
¡ Fiscal and Monetary Powers of Congress   

n Coinage, Weights, and Measures    
n Punishment of Counterfeiting    
n Borrowing Power versus Fiscal Power    

l Clause 7. Post Office   
¡ Postal Power   

n ''Establish''    
n Power to Protect the Mails    
n Power to Prevent Harmful Use of the Postal Facilities    
n Exclusive Power as an Adjunct to Other Powers    
n State Regulations Affecting the Mails    

l Clause 8. Copyrights and Patents   
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¡ Copyrights and Patents   
n Scope of the Power    
n Patentable Discoveries    
n Procedure in Issuing Patents    
n Nature and Scope of the Right Secured    
n Power of Congress over Patent Rights    
n State Power Affecting Payments and Copyrights    
n Trade-Marks and Advertisements    

l Clause 9. Creation of Courts    
l Clause 10. Maritime Crimes   

¡ Piracies, Felonies, and Offenses Against the Law of Nations   
n Origin of the Clause    
n Definition of Offenses    
n Extraterritorial Reach of the Power    

l Clauses 11, 12, 13, and 14. War; Military Establishment   
¡ The War Power   

n Source and Scope   
n Three Theories    
n An Inherent Power    
n A Complexus of Granted Powers    

n Declaration of War    
¡ The Power to Raise and Maintain Armed Forces   

n Purpose of Specific Grants    
n Time Limit on Appropriations for the Army    
n Conscription    
n Care of the Armed Forces    
n Trial and Punishment of Offenses: Servicemen, Civilian Employees, and Dependents 

  
n Servicemen    
n Civilians and Dependents    

¡ War Legislation   
n War Powers in Peacetime    
n Delegation of Legislative Power in Wartime    

¡ Constitutional Rights in Wartime   
n Constitution and the Advance of the Flag   

n Theater of Military Operations    
n Enemy Country    
n Enemy Property    
n Prizes of War    

n The Constitution at Home in Wartime   
n Personal Liberty    
n Enemy Aliens    
n Eminent Domain    
n Rent and Price Controls    

l Clauses 15 and 16. The Militia   
¡ The Militia Clause   

n Calling Out the Militia    
n Regulation of the Militia    

l Clause 17. District of Columbia; Federal Property   
¡ Seat of the Government    
¡ Authority Over Places Purchased   
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n ''Places''    
n Duration of Federal Jurisdiction    
n Reservation of Jurisdiction by States    

l Clause 18. Necessary and Proper Clause   
¡ Coefficient or Elastic Clause   

n Scope of Incidental Powers    
n Operation of Coefficient Clause    
n Definition of Punishment and Crimes    
n Chartering of Banks    
n Currency Regulations    
n Power to Charter Corporations    
n Courts and Judicial Proceedings    
n Special Acts Concerning Claims    
n Maritime Law    

l Section 9. Powers Denied to Congress    
l Clause 1. Importation of Slaves   

¡ General Purpose of Sec. 9    
l Clause 2. Habeas Corpus Suspension    
l Clause 3. Bills of Attainder and Ex Post Facto Laws   

¡ Bills of Attainder    
¡ Ex Post Facto Laws   

n Definition    
n What Constitutes Punishment    
n Change in Place or Mode of Trial    

l Clause 4. Taxes   
¡ Direct Taxes   

n The Hylton Case    
n From the Hylton to the Pollock Case    
n Restriction of the Pollock Decision    
n Miscellaneous    

l Clause 5. Duties on Exports from States   
¡ Taxes on Exports   

n Stamp Taxes    
l Clause 6. Preference to Ports   

¡ The ''No Preference'' Clause    
l Clause 7. Appropriations and Accounting of Public Money   

¡ Appropriations    
¡ Payment of Claims    

l Clause 8. Titles of Nobility; Presents   

l Section 10. Powers Denied to the States    
l Clause 1. Not to Make Treaties, Coin Money, Pass Ex Post Facto Laws, Impair Contracts   

¡ Treaties, Alliances, or Confederations    
¡ Bills of Credit    
¡ Legal Tender    
¡ Bills of Attainder    
¡ Ex Post Facto Laws   

n Scope of the Provision    
n Denial of Future Privileges to Past Offenders    
n Changes in Punishment    
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n Changes in Procedure    
¡ Obligation of Contracts   

n ''Law'' Defined    
n Status of Judicial Decisions    
n ''Obligation'' Defined    
n ''Impair'' Defined    
n Vested Rights Not Included    
n Public Grants That Are Not ''Contracts''    
n Tax Exemptions: When Not ''Contracts''    
n ''Contracts'' Include Public Contracts and Corporate Charters  
n Corporate Charters: Different Ways of Regarding    
n Reservation of Right to Alter or Repeal Corporate Charters    
n Corporation Subject to the Law and Police Power    
n Strict Construction of Charters, Tax Exemptions    
n Strict Construction and the Police Power    
n Doctrine of Inalienability as Applied to Eminent Domain, Taxing, and Police Powers 

   
n Private Contracts    
n Remedy a Part of the Private Obligation    
n Private Contracts and the Police Power    
n Evaluation of the Clause Today    

l Clause 2. Not to Levy Duties on Exports and Imports   
¡ Duties on Exports and Imports   

n Scope    
n Privilege Taxes    
n Property Taxes    
n Inspection Laws    

l Clause 3. Not to Lay Tonnage Duties, Keep Troops, Make Compacts, or Engage in War     
¡ Tonnage Duties    
¡ Keeping Troops    
¡ Interstate Compacts   

n Background of Clause    
n Subject Matter of Interstate Compacts    
n Consent of Congress    
n Grants of Franchise to Corporations by Two States    
n Legal Effects of Interstate Compacts    
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49. Juridical Rights 
�❍     Habeas Corpus 
�❍     Trial by Jury 

Fundamental juridical rights, such as the Habeas Corpus and Trial by Jury, help prevent the oppression of 
individual citizens by limiting the capacity of government officials to persecute persons based on trumped-
up charges or non-existent offenses. 

"A bill of rights [should provide] clearly and without the aid of sophisms for... the eternal and unremitting force 
of the habeas corpus laws, and trials by jury in all matters of fact triable by the laws of the land and not by the 
law of nations." --Thomas Jefferson to James Madison, 1787. ME 6:387 

Habeas Corpus 

Habeas Corpus, "you should have the body," guarantees that a person can only be arrested pursuant to the 
law, and not simply at the will of some despotic governing authority. It is a legal procedure in the form of 
a writ that demands that a person be brought before a magistrate and charged under due process, or else 
that he be immediately released. It protects the people by preventing government from making arbitrary 
arrests. 

"The Habeas Corpus secures every man here, alien or citizen, against everything which is not law, whatever shape it 
may assume." --Thomas Jefferson to A. H. Rowan, 1798. ME 10:61 

"Freedom of the person under the protection of the habeas corpus I deem [one of the] essential principles of our 
government." --Thomas Jefferson: 1st Inaugural Address, 1801. ME 3:322 

"Why suspend the habeas corpus in insurrections and rebellions? The parties who may be arrested may be charged 
instantly with a well defined crime; of course, the judge will remand them. If the public safety requires that the 
government should have a man imprisoned on less probable testimony in those than in other emergencies, let him be 
taken and tried, retaken and retried, while the necessity continues, only giving him redress against the government for 
damages. Examine the history of England. See how few of the cases of the suspension of the habeas corpus law have 
been worthy of that suspension. They have been either real treasons, wherein the parties might as well have been 
charged at once, or sham plots, where it was shameful they should ever have been suspected. Yet for the few cases 
wherein the suspension of the habeas corpus has done real good, that operation is now become habitual and the minds of 
the nation almost prepared to live under its constant suspension." --Thomas Jefferson to James Madison, 1788. ME 7:97 

"[The] bill of rights [should provide] clearly and without the aid of sophisms for... the eternal and unremitting force of 
the habeas corpus laws." --Thomas Jefferson to James Madison, 1787. 

"The following [addition to the Bill of Rights] would have pleased me:...No person shall be held in confinement more 
than __ days after he shall have demanded and been refused a writ of habeas corpus by the judge appointed by law, nor 
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more than __ days after such a writ shall have been served on the person holding him in confinement, and no order 
given on due examination for his remandment or discharge, nor more than __ hours in any place of a greater distance 
than __ miles from the usual residence of some judge authorized to issue the writ of habeas corpus; nor shall that writ 
be suspended for any term exceeding one year, nor in any place more than __ miles distant from the station or 
encampment of enemies or of insurgents." --Thomas Jefferson to James Madison, 1789. 

Trial by Jury 

Trial by jury is another constitutional protection for the rights of the people. By assuring that the people 
themselves participate in the judicial process, governing authorities are prevented from unjustly 
prosecuting individuals. Trial by jury assumes that the people themselves are the best guardians of their 
own rights, and that they will release from custody any person unjustly charged. It also allows the people 
to make unjust laws of no effect with their power of jury nullification. 

"I consider [trial by jury] as the only anchor ever yet imagined by man, by which a government can be held to the 
principles of its constitution." --Thomas Jefferson to Thomas Paine, 1789. ME 7:408 

"[The people] are not qualified to judge questions of law, but they are very capable of judging question of fact. In the 
form of juries, therefore, they determine all controverted matters of fact, leaving thus as little as possible, merely the law 
of the case, to the decision of the judges." --Thomas Jefferson to Abbe Arnoux, 1789. ME 7:422, Papers 15:283 

"With us, the people (by which is meant the mass of individuals composing the society), being competent to judge of the 
facts occurring in ordinary life, they have retained the functions of judges of facts under the name of jurors." --Thomas 
Jefferson to Pierre Samuel Dupont de Nemours, 1816. ME 14:488 

"The following [addition to the Bill of Rights] would have pleased me:... All facts put in issue before any judicature 
shall be tried by jury except, 1, in cases of admiralty jurisdiction wherein a foreigner shall be interested; 2, in cases 
cognizable before a court martial concerning only the regular officers and soldiers of the United States or members of 
the militia in actual service in time of war or insurrection; and, 3, in impeachments allowed by the Constitution." --
Thomas Jefferson James Madison, 1789. 

"It will be worthy [of] consideration whether the protection of the inestimable institution of juries has been extended to 
all the cases involving the security of our persons and property. Their impartial selection also being essential to their 
value, we ought further to consider whether that is sufficiently secured in those States where they are named by a 
marshall depending on Executive will, or designated by the court or by officers dependent on them." --Thomas 
Jefferson: 1st Annual Message, 1801. ME 3:338 

Jury Nullification

"It is left... to the juries, if they think the permanent judges are under any bias whatever in any cause, to take on 
themselves to judge the law as well as the fact. They never exercise this power but when they suspect partiality in the 
judges; and by the exercise of this power they have been the firmest bulwarks of English liberty." --Thomas Jefferson to 
Abbe Arnoux, 1789. ME 7:423, Papers 15:283 

"If the question before [the magistrates] be a question of law only, they decide on it themselves: but if it be of fact, or of 
fact and law combined, it must be referred to a jury. In the latter case of a combination of law and fact, it is usual for the 
jurors to decide the fact and to refer the law arising on it to the decision of the judges. But this division of the subject 
lies with their discretion only. And if the question relate to any point of public liberty, or if it be one of those in which 
the judges may be suspected of bias, the jury undertake to decide both law and fact. If they be mistaken, a decision 
against right which is casual only is less dangerous to the state and less afflicting to the loser than one which makes part 
of a regular and uniform system." --Thomas Jefferson: Notes on Virginia Q.XIV, 1782. ME 2:179 

"The juries [are] our judges of all fact, and of law when they choose it." --Thomas Jefferson to Samuel Kercheval, 1816. 
ME 15:35 

"We all know that permanent judges acquire an esprit de corps; that, being known, they are liable to be tempted by 

http://famguardian.org/Subjects/Politics/ThomasJefferson/jeff1520.htm (2 of 3) [1/8/2007 8:09:26 AM]



Jefferson on Politics & Government: Juridical Rights

bribery; that they are misled by favor, by relationship, by a spirit of party, by a devotion to the executive or legislative; 
that it is better to leave a cause to the decision of cross and pile than to that of a judge biased to one side; and that the 
opinion of twelve honest jurymen gives still a better hope of right than cross and pile does." --Thomas Jefferson to Abbe 
Arnoux, 1789. ME 7:423, Papers 15:283 

ME, FE = Memorial Edition, Ford Edition.   See Sources. 
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29. The Judicial Branch
The Judicial Branch must be independent of other branches of government, but not independent of the 
nation itself. It is rightly responsible to the people for irregular and censurable decisions, and judges 
should be appointed for limited terms with reappointments resulting from approved conduct. 

"With us, all the branches of the government are elective by the people themselves, except the judiciary, of whose 
science and qualifications they are not competent judges. Yet, even in that department, we call in a jury of the 
people to decide all controverted matters of fact, because to that investigation they are entirely competent, 
leaving thus as little as possible, merely the law of the case, to the decision of the judges." --Thomas Jefferson to 
A. Coray, 1823. ME 15:482 

"It has been thought that the people are not competent electors of judges learned in the law. But I do not know that this 
is true, and, if doubtful, we should follow principle. In this, as in many other elections, they would be guided by 
reputation, which would not err oftener, perhaps, than the present mode of appointment." --Thomas Jefferson to Samuel 
Kercheval, 1816. ME 15:36 

"Render the judiciary respectable by every means possible, to wit, firm tenure in office, competent salaries and 
reduction of their numbers." --Thomas Jefferson to Archibald Stuart, 1791. ME 8:277 

Judicial Independence

"The judiciary... is a body which, if rendered independent and kept strictly to their own department, merits great 
confidence for their learning and integrity." --Thomas Jefferson to James Madison, 1789. ME 7:309 

"The judges... should always be men of learning and experience in the laws, of exemplary morals, great patience, 
calmness and attention; their minds should not be distracted with jarring interests; they should not be dependent upon 
any man or body of men. To these ends they should hold estates for life in their offices, or, in other words, their 
commissions should be during good behavior, and their salaries ascertained and established by law." --Thomas Jefferson 
to George Wythe, 1776. ME 4:259, Papers 1:410 

"The dignity and stability of government in all its branches, the morals of the people and every blessing of society 
depend so much upon an upright and skillful administration of justice, that the judicial power ought to be distinct from 
both the legislative and executive and independent upon both, that so it may be a check upon both, as both should be 
checks upon that." --Thomas Jefferson to George Wythe, 1776. Papers 1:410 

"The Constitution of the United States having divided the powers of government into three branches, legislative, 
executive, and judiciary, and deposited each with a separate body of magistracy, forbidding either to interfere in the 
department of the other, the executive are not at liberty to intermeddle in [a] question [that] must be ultimately decided 
by the Supreme Court." --Thomas Jefferson to Charles Hellstedt, 1791. ME 8:126 

"It will be said, that [a federal] court may encroach on the jurisdiction of the State courts. It may. But there will be a 
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power, to wit, Congress, to watch and restrain them. But place the same authority in Congress itself, and there will be no 
power above them, to perform the same office. They will restrain within due bounds, a jurisdiction exercised by others, 
much more rigorously than if exercised by themselves." --Thomas Jefferson to James Madison, 1787. ME 6:133 

Not Independent of the Nation

"A judiciary independent of a king or executive alone is a good thing; but independence of the will of the nation is a 
solecism, at least in a republican government." --Thomas Jefferson to Thomas Ritchie, 1820. ME 15:298 

"Over the Judiciary department, the Constitution [has] deprived [the nation] of their control." --Thomas Jefferson to 
Spencer Roane, 1819. ME 15:212 

"The original error [was in] establishing a judiciary independent of the nation, and which, from the citadel of the law, 
can turn its guns on those they were meant to defend, and control and fashion their proceedings to its own will." --
Thomas Jefferson to John Wayles Eppes, 1807. FE 9:68 

"The principal [leaders of the political opposition] have retreated into the judiciary as a stronghold, the tenure of which 
renders it difficult to dislodge them." --Thomas Jefferson to Joel Barlow, 1801. ME 10:223 

"It is a misnomer to call a government republican in which a branch of the supreme power is independent of the nation." 
--Thomas Jefferson to James Pleasants, 1821. FE 10:198 

Judicial Accountability 

"In England, where judges were named and removable at the will of an hereditary executive, from which branch most 
misrule was feared and has flowed, it was a great point gained by fixing them for life, to make them independent of that 
executive. But in a government founded on the public will, this principle operates in an opposite direction and against 
that will. There, too, they were still removable on a concurrence of the executive and legislative branches. But we have 
made them independent of the nation itself. They are irremovable but by their own body for any depravities of conduct, 
and even by their own body for the imbecilities of dotage." --Thomas Jefferson to Samuel Kercheval, 1816. ME 15:34 

"It is not enough that honest men are appointed judges. All know the influence of interest on the mind of man, and how 
unconsciously his judgment is warped by that influence. To this bias add that of the esprit de corps, of their peculiar 
maxim and creed that 'it is the office of a good judge to enlarge his jurisdiction,' and the absence of responsibility, and 
how can we expect impartial decision between the General government, of which they are themselves so eminent a part, 
and an individual state from which they have nothing to hope or fear?" --Thomas Jefferson: Autobiography, 1821. ME 
1:121 

"We have... [required] a vote of two-thirds in one of the Houses for removing a judge; a vote so impossible where any 
defense is made before men of ordinary prejudices and passions, that our judges are effectually independent of the 
nation. But this ought not to be. I would not indeed make them dependent on the Executive authority, as they formerly 
were in England; but I deem it indispensable to the continuance of this government that they should be submitted to 
some practical and impartial control, and that this, to be impartial, must be compounded of a mixture of state and federal 
authorities." --Thomas Jefferson: Autobiography, 1821. ME 1:120 

"Having found from experience that impeachment is an impracticable thing, a mere scarecrow, [the Judiciary] consider 
themselves secure for life." --Thomas Jefferson to Thomas Ritchie, 1820. ME 15:297 

"Impeachment is a farce which will not be tried again." --Thomas Jefferson to William B. Giles, 1807. ME 11:191 

Appointments for Limited Terms

"Our different States have differently modified their several judiciaries as to the tenure of office. Some appoint their 
judges for a given term of time; some continue them during good behavior, and that to be determined on by the 
concurring vote of two-thirds of each legislative house. In England they are removable by a majority only of each house. 
The last is a practicable remedy; the second is not. The combination of the friends and associates of the accused, the 
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action of personal and party passions and the sympathies of the human heart will forever find means of influencing one-
third of either the one or the other house, will thus secure their impunity and establish them in fact for life. The first 
remedy is the better, that of appointing for a term of years only, with a capacity of reappointment if their conduct has 
been approved." --Thomas Jefferson to A. Coray, 1823. ME 15:486 

"Let the future appointments of judges be for four or six years and renewable by the President and Senate. This will 
bring their conduct at regular periods under revision and probation, and may keep them in equipoise between the general 
and special governments. We have erred in this point by copying England, where certainly it is a good thing to have the 
judges independent of the King. But we have omitted to copy their caution also, which makes a judge removable on the 
address of both legislative houses." --Thomas Jefferson to William T. Barry, 1822. ME 15:389 

"If this would not be independence enough, I know not what would be such short of the total irresponsibility under 
which we are acting and sinning now... We require a majority of one house and two-thirds of the other [for removal of a 
judge]--a concurrence which in practice has been and ever will be found impossible; for the judicial perversions of the 
Constitution will forever be protected under the pretext of errors of judgment, which by principle are exempt from 
punishment. Impeachment, therefore, is a bugbear which they fear not at all. But they would be under some awe of the 
canvass of their conduct which would be open to both houses regularly every sixth year." --Thomas Jefferson to James 
Pleasants, 1821. FE 10:198 

"If a member of the Executive or Legislature does wrong, the day is never far distant when the people will remove him. 
They will see then and amend the error in our Constitution which makes any branch independent of the nation." --
Thomas Jefferson to William Branch Giles, 1807. ME 11:191 

Irregular and Censurable Decisions 

"Contrary to all correct example, [the Federal judiciary] are in the habit of going out of the question before them, to 
throw an anchor ahead and grapple further hold for future advances of power. They are then in fact the corps of sappers 
and miners, steadily working to undermine the independent rights of the States and to consolidate all power in the hands 
of that government in which they have so important a freehold estate." --Thomas Jefferson: Autobiography, 1821. ME 
1:121 

"The judges... are practicing on the Constitution by inferences, analogies, and sophisms, as they would on an ordinary 
law. They do not seem aware that it is not even a Constitution formed by a single authority and subject to a single 
superintendence and control, but that it is a compact of many independent powers, every single one of which claims an 
equal right to understand it and to require its observance." --Thomas Jefferson to Edward Livingston, 1825. ME 16:113 

"[The] practice of Judge Marshall of travelling out of his case to prescribe what the law would be in a moot case not 
before the court, is very irregular and very censurable." --Thomas Jefferson to William Johnson, 1823. ME 15:447 

Consolidating Decisions

"The great object of my fear is the Federal Judiciary. That body, like gravity, ever acting with noiseless foot and 
unalarming advance, gaining ground step by step and holding what it gains, is engulfing insidiously the special 
governments into the jaws of that which feeds them." --Thomas Jefferson to Spencer Roane, 1821. ME 15:326 

"The judiciary of the United States is the subtle corps of sappers and miners constantly working under ground to 
undermine the foundations of our confederated fabric. They are construing our Constitution from a co-ordination of a 
general and special government to a general and supreme one alone. This will lay all things at their feet, and they are too 
well versed in English law to forget the maxim, 'boni judicis est ampliare jurisdictionem.'" --Thomas Jefferson to 
Thomas Ritchie, 1820. ME 15:297 

"It has long been my opinion, and I have never shrunk from its expression,... that the germ of dissolution of our Federal 
Government is in the constitution of the Federal Judiciary--an irresponsible body (for impeachment is scarcely a scare-
crow), working like gravity by night and by day, gaining a little today and a little tomorrow, and advancing its noiseless 
step like a thief over the field of jurisdiction until all shall be usurped from the States and the government be 
consolidated into one. To this I am opposed." --Thomas Jefferson to Charles Hammond, 1821. ME 15:331 
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Undermining Republican Government

"At the establishment of our Constitutions, the judiciary bodies were supposed to be the most helpless and harmless 
members of the government. Experience, however, soon showed in what way they were to become the most dangerous; 
that the insufficiency of the means provided for their removal gave them a freehold and irresponsibility in office; that 
their decisions, seeming to concern individual suitors only, pass silent and unheeded by the public at large; that these 
decisions nevertheless become law by precedent, sapping by little and little the foundations of the Constitution and 
working its change by construction before any one has perceived that that invisible and helpless worm has been busily 
employed in consuming its substance. In truth, man is not made to be trusted for life if secured against all liability to 
account." --Thomas Jefferson to A. Coray, 1823. ME 15:486 

"This member of the government... has proved that the power of declaring what the law is, ad libitum, by sapping and 
mining, slyly, and without alarm, the foundations of the Constitution, can do what open force would not dare to 
attempt." --Thomas Jefferson to Edward Livingston, 1825. ME 16:114 

"I do not charge the judges with wilful and ill-intentioned error; but honest error must be arrested where its toleration 
leads to public ruin. As for the safety of society, we commit honest maniacs to Bedlam; so judges should be withdrawn 
from their bench whose erroneous biases are leading us to dissolution. It may, indeed, injure them in fame or in fortune; 
but it saves the republic, which is the first and supreme law." --Thomas Jefferson: Autobiography, 1821. ME 1:122 

"If, indeed, a judge goes against the law so grossly, so palpably, as no imputable degree of folly can account for, and 
nothing but corruption, malice or wilful wrong can explain, and especially if circumstances prove such motives, he may 
be punished for the corruption, the malice, the wilful wrong; but not for the error: nor is he liable to action by the party 
grieved. And our form of government constituting its respective functionaries judges of the law which is to guide their 
decisions, places all within the same reason, under the safeguard of the same rule." --Thomas Jefferson: Batture at New 
Orleans, 1812. ME 18:130 

"One single object... [will merit] the endless gratitude of society: that of restraining the judges from usurping legislation. 
And with no body of men is this restraint more wanting than with the judges of what is commonly called our General 
Government, but what I call our foreign department." --Thomas Jefferson to Edward Livingston, 1825. ME 16:113 

Seratim Decisions

"I must comfort myself with the hope that the judges will see the importance and the duty of giving their country the 
only evidence they can give of fidelity to its Constitution and integrity in the administration of its laws; that is to say, by 
everyone's giving his opinion seriatim and publicly on the cases he decides. Let him prove by his reasoning that he has 
read the papers, that he has considered the case, that in the application of the law to it, he uses his own judgment 
independently and unbiased by party views and personal favor or disfavor. Throw himself in every case on God and 
country; both will excuse him for error and value him for his honesty. The very idea of cooking up opinions in conclave 
begets suspicions that something passes which fears the public ear, and this, spreading by degrees, must produce at 
some time abridgement of tenure, facility of removal, or some other modification which may promise a remedy." --
Thomas Jefferson to William Johnson, 1823. ME 15:422 

"I... [am] against caucusing judicial decisions, and for requiring judges to give their opinions seriatim, every man for 
himself, with his reasons and authorities at large, to be entered of record in his own words. A regard for reputation, and 
the judgment of the world, may sometimes be felt where conscience is dormant, or indolence inexcitable. Experience 
has proved that impeachment in our forms is completely inefficient." --Thomas Jefferson to Edward Livingston, 1825. 
ME 16:114 

"Lay bare these wounds of our Constitution, expose the decisions seriatim, and arouse, as it is able, the attention of the 
nation to these bold speculators on its patience." --Thomas Jefferson to Thomas Ritchie, 1820. ME 15:297 

ME, FE = Memorial Edition, Ford Edition.   See Sources. 
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