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*18 3. Supposing the establishment of such abanking
corporation, to be implied as one of the means neces-
sary and proper to execute the powers expressly gran-
ted to the national government, it is contended by the
counsel opposed to us, that its property is exempted
from taxation by the state governments, because they
cannot interfere with the exercise of any of the
powers, express or implied, with which congress is
invested. But the radical vice of this argument is, that
the taxing power of the states, as it would exist, inde-
pendent of the constitution, isin no respect limited or
controlled by that supreme law, except in the single
case of imposts and tonnage duties, which the states
cannot lay, unless for the purpose of executing their
inspection laws. But their power of taxation is abso-
lutely unlimited in every other respect. Their power
to tax the property of this corporation cannot be
denied, without at the same time denying their right
to tax any property of the United States. The property
of the bank cannot be more highly privileged than
that of the government. But they are not forbidden
from taxing the property of the government, and
therefore, cannot be constructively prohibited from
taxing that of the bank. Being prohibited from taxing
exports and imports, and tonnage, and left free from
any other prohibition, in this respect; they may tax
everything else but exports, imports and tonnage. The
authority of ‘the Federalist’ is express, that the taxing
power of congress does not exclude that of the states
over any other objects except these. If, then, the exer-
cise of the taxing power of congress does not exclude
that of the states, why should the exercise of any oth-
er power by congress, exclude the power of taxation
by the states? If an express power will not exclude it,
shall an inplied power have that effect? If a power of
the same kind will not exclude it, shall a power of a
different kind? The unlimited power of taxation res-
ults from state sovereignty. It is expressly taken away
only in the particular instances mentioned. Shall oth-
ers be added by implication? Will it be pretended,
that there are two species of sovereignty in our gov-
ernment? Sovereign power is absolute, as to the ob-
jects to which it may be applied. But the sovereign
power of taxation in the states may be applied to all
other objects, except imposts and tonnage: its exer-
cise cannot, therefore, be limited and controlled by
the exercise of another sovereign power in congress.

The right of both sovereignties are co-equal and co-
extensive. The trade of banking may be taxed by the
state of Maryland; the United States may incorporate
a company to carry on the trade of banking, which
may establish a branch in Maryland; the exercise of
the one sovereign power, cannot be controlled by the
exercise of the other. It can no more be controlled in
this case, than if it were the power of taxation in con-
gress, which was interfered with by the power of tax-
ation in the state, both being exerted concurrently on
the same object. In both cases, mutual confidence,
discretion and forbearance can aone qualify the exer-
cise of the conflicting powers, and prevent the de-
struction of either. This is an anomaly, and perhaps
an imperfection, in our system of government. But
neither congress, nor this court, can correct it. That
system was established by reciprocal concessions and
compromises between the state and federal govern-
ments; its harmony can only be maintained in the
same spirit. Even admitting that the property of the
United States (such as they have aright to hold), their
forts and dock-yeards, their ships and military stores,
their archives and treasures, public institutions of
war, or revenue or justice, are exempt, by necessary
implication, from state taxation; does it, therefore,
follow, that this corporation, which is a partnership of
bankers, is also exempt? They are not collectors of
the revenue, any more than any state bank or foreign
bankers, whose agency the government may find it
convenient to employ as depositaries of its funds.
They may be employed to remit those funds from one
place to another, or to procure loans, or to buy and
sell stock; but it is in a commercial, and not an ad-
ministrative character, that they are thus employed.
The corporate character with which these persons are
clothed, does not emempt them from state taxation. It
is the nature of their employment, as agents or of-
ficers of the government, if anything, which must
create the exemption. But the same employment of
the state bank or private bankers, would equaly en-
title them to the same exemption. Nor can the exemp-
tion of the stock of this corporation from state taxa
tion, be claimed on the ground of the proprietary in-
terest which the United States have in it as stockhold-
ers. Their interest is undistinguishably blended with
the general capital stock; if they will mix their funds
with those of bankers, or engage as partners in any
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other branch of commerce, their sovereign character
and dignity are lost in the mercantile character which
they have assumed; and their property thus employed
becomes subject to local taxation, like other capital
employed in trade.

*19 Martin, Attorney-General of Maryland.-1. Read
several extracts from the Federalist, and the debates
of the Virginia and New York conventions, to show
that the contemporary exposition of the constitution,
by its authors, and by those who supported its adop-
tion, was wholly repugnant to that now contended for
by the counsel for the plaintiff in error. That it was
then maintained, by the enemies of the constitution,
that it contained a vast variety of powers, lurking un-
der the generality of its phraseology, which would
prove highly dangerous to the liberties of the people,
and the rights of the states, unless controlled by some
declaratory amendment, which should negative their
existence. This apprehension was treated as a dream
of distempered jealousy. The danger was denied to
exist; but to provide an assurance against the possib-
ility of its occurrence, the 10th amendment was ad-
ded to the constitution. This, however, could be con-
sidered as nothing more than declaratory of the sense
of the people as to the extent of the powers conferred
on the new government. We are now called upon to
apply that theory of interpretation, which was then re-
jected by the friends of the new constitution, and we
are asked to engraft upon it powers of vast extent,
which were disclaimed by them, and which if they
had been fairly avowed at the time, would have pre-
vented its adoption. Before we do this, they must, at
least, be proved to exist, upon a candid examination
of thisinstrument, asif it were now, for the first time,
submitted to interpretation. Although we cannot, per-
haps, be allowed to say, that the states have been
‘deceived in their grant;’ yet we may justly claim
something like a rigorous demonstration of this
power, which nowhere appears upon the face of the
constitution, but which is supposed to be tacitly in-
culcated in its general object and spirit. That the
scheme of the framers of the constitution, intended to
leave nothing to implication, will be evident, from
the consideration, that many of the powers expressly
given are only means to accomplish other powers ex-
pressly given. For example, the power to declare war

involves, by necessary implication, if anything wasto
be implied, the powers of raising and supporting
armies, and providing and maintaining a navy, to pro-
secute the war then declared. So also, as money isthe
sinew of war, the powers of laying and collecting
taxes, and of borrowing money, are involved in that
of declaring war. Yet all these powers are specifically
enumerated. If, then, the convention has specified
some powers, which being only means to accomplish
the ends of government, might have been taken by
implication; by what just rule of construction, are
other sovereign powers, equally vast and important,
to be assumed by implication? We insist, that the
only safe rule is, the plain letter of the constitution;
the rule which the congtitutional legislators them-
selves have prescribed in the 10th amendment, which
is merely declaratory; that the powers not delegated
to the United States, nor prohibited to the states, are
reserved to the states respectively, or to the people.
The power of establishing corporations is not deleg-
ated to the United States, nor prohibited to the indi-
vidual states. It is, therefore, reserved to the states, or
to the people. It is not expressly delegated, either as
an end, or a means, of national government. It is not
to be taken by implication, as a means of executing
any or al of the powers expressly granted; because
other means, not more important or more sovereign
in their character, are expressly enumerated. We till
insist, that the authority of establishing corporations
is one of the great sovereign powers of government.
It may well exist in the state governments, without
being expressly conferred in the state constitutions;
because those governments have all the usual powers
which belong to every political society, unless ex-
pressly forbidden, by the letter of the state constitu-
tions, from exercising them. The power of establish-
ing corporations has been constantly exercised by the
state governments, and no portion of it has been
ceded by them to the government of the United
States.

*20 2. But admitting that congress has a right to in-
corporate a banking company, as one of the means
necessary and proper to execute the specific powers
of the national government; we insist, that the re-
spective states have the right to tax the property of
that corporation, within their territory; that the United
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States cannot, by such an act of incorporation, with-
draw any part of the property within the state from
the grasp of taxation. It is not necessary for us to con-
tend, that any part of the public property of the
United States, its munitions of war, its ships and
treasure, are subject to state taxation. But if the
United States hold shares in the stock of a private
banking company, or any other trading company,
their property is not exempt from taxation, in com-
mon with the other capital stock of the company; still
less, can it communicate to the shares belonging to
private stockholders, an immunity from local taxa-
tion. Theright of taxation by the state, is co-extensive
with all private property within the state. The interest
of the United States in this bank is private property,
though belonging to public persons. It is held by the
government, as an undivided interest with private
stockholders. It is employed in the same trade, sub-
ject to the same fluctuations of value, and liable to
the same contingencies of profit and loss. The shares
belonging to the United States, or of any other stock-
holders, are not subjected to direct taxation by the
law of Maryland. The tax imposed, is a stamp tax
upon the notes issued by a banking-house within the
state of Maryland. Because the United States happen
to be partially interested, either as dormant or active
partners, in that house, is no reason why the state
should refrain from laying a tax which they have,
otherwise, a constitutional right to impose, any more
than if they were to become interested in any other
house of trade, which should issue its notes, or bills
of exchange, liable to a stamp duty, by a law of the
state. But it is said, that aright to tax, in this case, im-
plies a right to destroy; that it is impossible to draw
the line of discrimination between atax fairly laid for
the purposes of revenue, and one imposed for the
purpose of prohibition. We answer, that the same ob-
jection would equally apply to the right of congress
to tax the state banks; since the same difficulty of dis-
criminating occurs in the exercise of that right. The
whole of this subject of taxation is full of difficulties,
which the convention found it impossible to solve, in
a manner entirely satisfactory. The first attempt was
to divide the subjects of taxation between the state
and the national government. This being found im-
practicable or inconvenient, the state governments
surrendered altogether their right to tax imports and

exports, and tonnage; giving the authority to tax all
other subjects to congress, but reserving to the states
a concurrent right to tax the same subjects to an un-
limited extent. This was one of the anomalies of the
government, the evils of which must be endured, or
mitigated by discretion and mutual forbearance. The
debates in the state conventions show that the power
of state taxation was understood to be absolutely un-
limited, except as to imports and tonnage duties. The
states would not have adopted the constitution, upon
any other understanding. As to the judicial proceed-
ings, and the custom-house papers of the United
States, they are not property, by their very nature;
they are not the subjects of taxation; they are the
proper instruments of national sovereignty, essential
to the exercise of its powers, and in legal contempla-
tion altogether extra-territorial asto state authority.

*21 Pinkney, for the plaintiff in error, in reply, stated:
1. That the cause must first be cleared of a question
which ought not to have been forced into the argu-
ment-whether the act of congress establishing the
bank was consistent with the constitution? This ques-
tion depended both on authority and on principle. No
topicsto illustrate it could be drawn from the confed-
eration, since the present constitution was as different
from that, as light from darkness. The former was a
mere federative league; an alliance offensive and de-
fensive between the states, such as there had been
many examples of in the history of the world. It had
no power of coercion but by arms. Its radical vice,
and that which the new constitution was intended to
reform, was legislation upon sovereign states in their
corporate capacity. But the constitution acts directly
on the people, by means of powers communicated
directly from the people. No state, in its corporate ca-
pacity, ratified it; but it was proposed for adoption to
popular conventions. It springs from the people, pre-
cisely as the state constitution springs from the
people, and acts on them in a similar manner. It was
adopted by them in the geographical sections into
which the country is divided. The federal powers are
just as sovereign as those of the states. The state sov-
ereignties are not the authors of the congtitution of
the United States. They are preceding in point of
time, to the national sovereignty, but they are post-
poned to it, in point of supremacy, by the will of the
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people. The means of giving efficacy to the sovereign
authorities vested by the people in the national gov-
ernment, are those adapted to the end; fitted to pro-
mote, and having a natural relation and connection
with, the objects of that government. The constitu-
tion, by which these authorities, and the means of ex-
ecuting them, are given, and the laws made in pursu-
ance of it, are declared to be the supreme law of the
land; and they would have been such, without the in-
sertion of this declaratory clause; they must be su-
preme, or they would be nothing. The constitutional-
ity of the establishment of the bank, as one of the
means necessary to carry into effect the authorities
vested in the national government, is no longer an
open question. It has been long since settled by de-
cisions of the most revered authority, legisative, ex-
ecutive and judicial. A legidlative construction, in a
doubtful case, persevered in for a course of years,
ought to be binding upon the court. This, however, is
not a question of construction merely, but of political
necessity, on which congress must decide. It is con-
ceded, that a manifest usurpation cannot be main-
tained in this mode; but, we contend, that thisis such
a doubtful case, that congress may expound the
nature and extent of the authority under which it acts,
and that this practical interpretation had become in-
corporated into the congtitution. There are two distin-
guishing points which entitle it to great respect. The
first is, that it was a contemporaneous construction;
the second is, that it was made by the authors of the
constitution themselves. The members of the conven-
tion who framed the constitution, passed into the first
congress, by which the new government was organ-
ized; they must have understood their own work.
They determined that the constitution gave to con-
gress the power of incorporating a banking company.
It was not required, that this power should be ex-
pressed in the text of the constitution; it might safely
be left to implication. An express authority to erect
corporations generally, would have been perilous,
since it might have been constructively extended to
the creation of corporations entirely unnecessary to
carry into effect the other powers granted; we do not
claim an authority in this respect, beyond the sphere
of the specific powers. The grant of an authority to
erect certain corporations, might have been equally
dangerous, by omitting to provide for others, which

time and experience might show to be equally, and
even more necessary. It is a historical fact, of great
importance in this discussion, that amendments to the
constitution were actually proposed, in order to guard
against the establishment of commercial monopolies.
But if the general power of incorporating did not ex-
ist, why seek to qualify it, or to guard against its ab-
use? The legidative precedent, established in 1791,
has been followed up by a series of acts of congress,
all confirming the authority. Political considerations
alone might have produced the refusal to renew the
charter in 1811; at any rate, we know that they
mingled themselves in the debate, and the determina-
tion.

*22 In 1815, a hill was passed by the two houses of
congress, incorporating a national bank; to which the
president refused his assent, upon political considera-
tions only, waiving the question of constitutionality,
as being settled by contemporaneous exposition, and
repeated subsequent recognitions. In 1816, all
branches of the legislature concurred in establishing
the corporation, whose chartered rights are now in
judgment before the court. None of these measures
ever passed sub silentio; the proposed incorporation
was aways discussed, and opposed, and supported,
on constitutional grounds, as well as on considera-
tions of political expediency. Congress is prima facie
a competent judge of its own constitutional powers. It
is not, as in questions of privilege, the exclusive
judge; but it must first decide, and that in a proper ju-
dicia character, whether a law is constitutional, be-
fore it is passed. It had an opportunity of exercising
its judgment in this respect, upon the present subject,
not only in the principal acts incorporating the
former, and the present bank, but in the various incid-
ental statutes subsequently enacted on the same sub-
ject; in al of which, the question of constitutionality
was equally open to debate, but in none of which was
it agitated.

There are, then, in the present case, the repeated de-
terminations of the three branches of the nationa le-
gidature, confirmed by the constant acquiescence of
the state sovereignties, and of the people, for a con-
siderable length of time. Their strength is fortified by
judicial authority. The decisions in the courts, affirm-
ing the constitutionality of these laws, passed, indeed,
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sub silentio; but it was the duty of the judges, espe-
cialy in crimina cases, to have raised the question;
and we are to conclude, from this circumstance, that
no doubt was entertained respecting it. And if the
question be examined on principle, it will be found
not to admit of doubt. Has congress, abstractedly, the
authority to erect corporations? This authority is not
more a sovereign power, than many other powers
which are acknowledged to exist, and which are but
means to an end. All the objects of the government
are national objects, and the means are, and must be,
fitted to accomplish them. These objects are enumer-
ated in the constitution, and have no limits but the
congtitution itself. A more perfect union is to be
formed; justice to be established; domestic tranquil-
lity insured; the common defence provided for; the
genera welfare promoted; the blessings of liberty se-
cured to the present generation, and to posterity. For
the attainment of these vast objects, the government
is armed with powers and faculties corresponding in
magnitude. Congress has power to lay and collect
taxes and duties, imposts and excises; to pay the
debts, and provide for the common defence and gen-
eral welfare of the United States; to borrow money on
the credit of the nation; to regulate commerce; to es-
tablish uniform naturalization and bankrupt laws; to
coin money, and regulate the circulating medium, and
the standard of weights and measures; to establish
post-offices and post-roads; to promote the progress
of science and the useful arts, by granting patents and
copyrights; to constitute tribunals inferior to the su-
preme court, and to define and punish offences
against the law of nations; to declare and carry on
war; to raise and support armies, and to provide and
maintain a navy; to discipline and govern the land
and naval forces; to call forth the militia to execute
the laws, suppress insurrections and repel invasions;
to provide for organizing, arming and disciplining the
militia; to exercise exclusive legidlation, in al cases,
over the district where the seat of government is es-
tablished, and over such other portions of territory as
may be ceded to the Union for the erection of forts,
magazines, & c¢.; to dispose of, and make al needful
rules and regulations respecting, the territory or other
property belonging to the United States; and to make
all laws which shall be necessary and proper for car-
rying into execution these powers, and all other

powers vested in the national government, or any of
its departments or officers. The laws thus made are
declared to be the supreme law of the land; and the
judges in every state are bound thereby, anything in
the constitution or laws of any state to the contrary
nothwithstanding. Yet it is doubted, whether a gov-
ernment invested with such immense powers has au-
thority to erect a corporation within the sphere of its
genera objects, and in order to accomplish some of
those objects! The state powers are much lessin point
of magnitude, though greater in number; yet it is sup-
posed, the states possess the authority of establishing
corporations, whilst it is denied to the geveral gov-
ernment. It is conceded to the state legidatures,
though not specifically granted, because it is said to
be an incident of state sovereignty; but it is refused to
congress, because it is not specifically granted,
though it may be necessary and proper to execute the
powers which are specificaly granted. But the au-
thority of legislation in the state government is not
unlimited; there are several limitations to their legis-
lative authority. First, from the nature of all govern-
ment, especially, of republican government, in which
the residuary powers of sovereignty, not granted spe-
cifically, by inevitable implication, are reserved to
the people. Secondly, from the express limitations
contained in the state constitutions. And thirdly, from
the express prohibitions to the states contained in the
United States constitution. The power of erecting cor-
porations is nowhere expressly granted to the legis-
latures of the states in their constitutions; it is taken
by necessary implication: but it cannot be exercised
to accomplish any of the ends which are beyond the
sphere of their constitutional authority. The power of
erecting corporations is not an end of any govern-
ment; it is a necessary means of accomplishing the
ends of all governments. It is an authority inherent in,
and incident to, all sovereignty.

*23 The history of corporations will illustrate this po-
sition. They were transplanted from the Roman law
into the common law of England, and all the muni-
cipal codes of modern Europe. From England, they
were derived to this country. But in the civil law, a
corporation could be created by a mere voluntary as-
sociation of individuas. 1 Bl. Com. 471. And in Eng-
land, the authority of parliament is not necessary to
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create a corporate body. The king may do it, and may
communicate his power to a subject (1 Bl. Com.
474), so little is this regarded as a transcendent power
of sovereignty, in the British constitution. So also, in
our constitution, it ought to be regarded as but a sub-
ordinate power to carry into effect the great objects of
government. The state governments cannot establish
corporations to carry into effect the national powers
given to congress, nor can congress create corpora-
tions to execute the peculiar duties of the state gov-
ernments. But so much of the power or faculty of in-
corporation as concerns national objects has passed
away from the state legislatures, and is vested in the
national government. An act of incorporation is but a
law, and laws are but means to promote the legitim-
ate end of al government-the felicity of the people.
All powers are given to the national government, as
the people will. The reservation in the 10th amend-
ment to the congtitution, of ‘powers not delegated to
the United States,” is not confined to powers not ex-
pressly delegated. Such an amendment was indeed
proposed; but it was perceived, that it would strip the
government of some of its most essential powers, and
it was rejected. Unless a specific means be expressly
prohibited to the general government, it has it, within
the sphere of its specified powers. Many particular
means are, of course, involved in the general means
necessary to carry into effect the powers expressly
granted, and in that case, the general means become
the end, and the smaller objects the means.

It was impossible for the framers of the constitution
to specify, prospectively, all these means, both be-
cause it would have involved an immense variety of
details, and because it would have been impossible
for them to foresee the infinite variety of circum-
stances, in such an unexampled state of political soci-
ety as ours, for ever changing and for ever improving.
How unwise would it have been, to legislate immut-
ably for exigencies which had not then occurred, and
which must have been foreseen but dimly and imper-
fectly! The security against abuse is to be found in
the constitution and nature of the government, in its
popular character and structure. The statute book of
the United States is filled with powers derived from
implication. The power to lay and collect taxes will
not execute itself. Congress must designate in detail

all the means of collection. So aso, the power of es-
tablishing post-offices and post-roads, involves that
of punishing the offence of robbing the mail. But
there is N0 more necessary connection between the
punishment of mail-robbers, and the power to estab-
lish post-roads, than there is between the institution
of a bank, and the collection of the revenue and pay-
ment of the public debts and expenses. So, light-
houses, beacons, buoys and public piers, have all
been established, under the general power to regulate
commerce. But they are not indispensably necessary
to commerce. It might linger on, without these aids,
though exposed to more perils and losses. So, con-
gress has authority to coin money, and to guard the
purity of the circulating medium, by providing for the
punishment of counterfeiting the current coin; but
laws are also made for punishing the offence of utter-
ing and passing the coin thus counterfeited. It is the
duty of the court to construe the constitutional
powers of the national government liberally, and to
mould them so as to effectuate its great objects.
Whence is derived the power to punish smuggling? It
does not collect the impost, but it is a means more ef-
fectually to prevent the collection from being dimin-
ished in amount, by frauds upon the revenue laws.
Powers, as means, may then be implied in many
cases. And if so, why not in this case as well as any
other?

*24 The power of making all needful rules and regu-
lations respecting the territory of the United States, is
one of the specified powers of congress. Under this
power, it has never been doubted, that congress had
authority te establish corporations in the territorial
governments. But this power is derived entirely from
implication. It is assumed, as an incident to the prin-
cipal power. If it may be assumed, in that case, upon
the ground, that it is a necessary means of carrying
into effect the power expressly granted, why may it
not be assumed, in the present case, upon a similar
ground? It is readily admitted, there must be a rela-
tion, in the nature and fitness of things between the
means used and the end to be accomplished. But the
guestion is, whether the necessity which will justify a
resort to a certain means, must be an absolute, indis-
pensable, inevitable necessity? The power of passing
all laws necessary and proper to carry into effect the
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other powers specifically granted, is a political
power; it is a matter of legidlative discretion, and
those who exercise it, have a wide range of choicein
selecting means. In its exercise, the mind must com-
pare means with each other. But absolute necessity
excludes al choice; and therefore, it cannot be this
species of necessity which is required. Congress
alone has the fit means of inquiry and decision. The
more or less of necessity never can enter as an in-
gredient into judicial decision. Even absolute neces-
sity cannot be judged of here; still less, can practical
necessity be determined in ajudicial forum. The judi-
ciary may, indeed, and must, see that what has been
done is not a mere evasive pretext, under which the
national legislature travels out of the prescribed
bounds of its authority, and encroaches upon state
sovereignty, or the rights of the people. For this pur-
pose, it must inquire, whether the means assumed
have a connection, in the nature and fitness of things,
with the end to be accomplished. The vast variety of
possible means, excludes the practicability of judicial
determination as to the fitness of a particular means.
It is sufficient, that it does not appear to be violently
and unnaturally forced into the service, or fraudu-
lently assumed, in order to usurp a new substantive
power of sovereignty. A philologica analysis of the
terms ‘necessary and proper’ will illustrate the argu-
ment. Compare these terms as they are used in that
part of the constitution now in question, with the
qualified manner in which they are used in the 10th
section of the same article. In the latter, it is provided
that ‘no state shall, without the consent of congress,
lay any imposts or duties on imports or exports, ex-
cept what may be absolutely necessary for executing
its inspection laws.’ In the clause in question, con-
gress is invested with the power ‘to make all laws
which shall be necessary and proper for carrying into
execution the foregoing powers,’ &c. There is here
then, no qualification of the necessity; it need not be
absolute; it may be taken in its ordinary grammatical
sense. The word necessary, standing by itself, has no
inflexible meaning; it is used in a sense more or less
strict, according to the subject. This, like many other
words, has a primitive sense, and another figurative
and more relaxed; it may be qualified by the addition
of adverbs of diminution or enlargement, such as
very, indispensably, more, less, or absolutely neces-

sary; which last is the sensein which it is used in the
10th section of this article of the constitution. But
that it is not always used in this strict and rigorous
sense, may be proved, by tracing its definition, and
etymology in every human language.

*25 If, then, all the powers of the national govern-
ment are sovereign and supreme; if the power of in-
corporation is incidental, and involved in the others;
if the degree of political necessity which will justify a
resort to a particular means, to carry into execution
the other powers of the government, can never be a
criterion of judicial determination, but must be left to
legidative discretion, it only remains to inquire,
whether a bank has a natural and obvious connection
with other express or implied powers, so as to be-
come a necessary and proper means of carrying them
into execution. A bank might be established as a
branch of the public administration, without incorpor-
ation. The government might issue paper, upon the
credit of the public faith, pledged for its redemption,
or upon the credit of its property and funds. Let the
office where this paper is issued be made a place of
deposit for the money of individuals, and authorize
its officers to discount, and a bank is created. It only
wants the forms of incorporation. But, surely, it will
not be pretended, that clothing it with these forms
would make such an establishment unconstitutional.
In the bank which is actually established and incor-
porated, the United States are joint stockholders, and
appoint joint directors; the secretary of the secretary
of the treasury has a supervising authority over its af-
fairs; it is bound, upon his requisition, to transfer the
funds of the government wherever they may be
wanted; it performs all the duties of commissioners
of the loan-office; it is bound to loan the government
a certain amount of money, on demand; its notes are
receivable in payment for public debts and duties; it
isintimately connected, according to the usage of the
whole world, with the power of borrowing money,
and with all the financial operations of the govern-
ment. It has, also, a close connection with the power
of regulating foreign commerce, and that between the
different states. It provides a circulating medium, by
which that commerce can be more conveniently car-
ried on, and exchanges may be facilitated. It is true,
there are state banks by which a circulating medium
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to a certain extent is provided. But that only dimin-
ishes the quantum of necessity, which is no criterion
by which to test the constitutionality of a measure. It
is also connected with the power of making all need-
ful regulations for the government of the territory,
‘and other property of the United States.” If they may
establish a corporation to regulate their territory, they
may establish one to regulate their property. Their
treasure is their property, and may be invested in this
mode. It is put in partnership; but not for the purpose
of carrying on the trade of banking as one of the ends
for which the government was established; but only
as an instrument or means for executing its sovereign
powers. This instrument could not be rendered effec-
tual for this purpose, but by mixing the property of
individuals with that of the public. The bank could
not otherwise acquire a credit for its notes. Universal
experience shows, that, if, altogether a government
bank, it could not acquire, or would soon lose, the
confidence of the community.

*26 2. Asto the branches, they are identical with the
parent bank. The power to establish them is that spe-
cies of subordinate power, wrapped up in the princip-
al power, which congress may place at its discretion.

3. Thelast and greatest, and only difficult question in
the cause, is that which respects the assumed right of
the states to tax this bank, and its branches, thus es-
tablished by congress? This is a question, comparat-
ively of no importance to the individual states, but of
vital importance to the Union. Deny this exemption
to the bank as an instrument of government, and what
is the consequence? There is no express provision in
the constitution, which exempts any of the national
institutions or property erty from state taxation. It is
only by implication that the army and navy, and
treasure, and judicature of the Union are exempt from
state taxation. Yet they are practically exempt; and
they must be, or it would be in the power of any one
state to destroy their use. Whatever the United States
have a right to do, the individual states have no right
to undo. The power of congress to establish a bank,
like its other sovereign powers, is supreme, or it
would be nothing. Rising out of an exertion of para
mount authority, it cannot be subject to any other
power. Such a power in the states, as that contended
for on the other side, is manifestly repugnant to the

power of congress; since a power to establish, implies
apower to continue and preserve.

There is amanifest repugnancy between the power of
Maryland to tax, and the power of congress to pre-
serve, this institution. A power to build up, what an-
other may pull down at pleasure, is a power which
may provoke a smile, but can do nothing else. This
law of Maryland acts directly on the operations of the
bank, and may destroy it. There is no limit or check
in this respect, but in the discretion of the state legis-
lature. That discretion cannot be controlled by the na-
tional councils. Whenever the local councils of Mary-
land will it, the bank must be expelled from that state.
A right to tax, without limit or control, is essentially a
power to destroy. If one national institution may be
destroyed in this manner, all may be destroyed in the
same manner. If this power to tax the nationa prop-
erty and ingtitutions exists in the state of Maryland, it
is unbounded in extent. There can be no check upon
it, either by congress, or the people of the other
states. Is there then any intelligible, fixed, defined
bonndary of this taxing power? If any, it must be
found in this court. If it does not exist here, it is a
nonentity. But the court cannot say what is an abuse,
and what is a legitimate use of the power. The legis-
lative intention may be so masked, as to defy the
scrutinizing eye of the court. How will the court as-
certain, & priori, that the given amount of tax will
crush the bank? It is essentially a question of political
economy, and there are always a vast variety of facts
bearing upon it. The facts may be mistaken. Some
important considerations belonging to the subject
may be kept out of sight; they must all vary with
times and circumstances. The result, then, must de-
termine, whether the tax is destructive. But the bank
may linger on for some time, and that result cannot
be known, until the work of destruction is consum-
mated. A criterion which has been proposed, isto see
whether the tax has been laid, impartialy, upon the
state banks, as well as the Bank of the United States.
Even this is an unsafe test; for the state governments
may wish, and intend, to destroy their own banks.
The existence of any national institution ought not to
depend upon so frail a security. But this tax is lev-
elled exclusively at the branch of the United States
Bank established in Maryland. There is, in point of
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fact, a branch of no other bank within that state, and
there can legally be no other. It is a fundamenta art-
icle of the state constitution of Maryland, that taxes
shall operate on all the citizens impartially and uni-
formly, in proportion to their property, with the ex-
ception, however, of taxes laid for political purposes.
Thisis atax laid for a political purpose; for the pur-
pose of destroying a great institution of the national
government; and if it were not imposed for that pur-
pose, it would be repugnant to the state constitution,
as not being laid uniformly on &l the citizens, in pro-
portion to their property. So that the legislature can-
not disavow this to be its object, without, at the same
time, confessing a manifest violation of the state con-
stitution. Compare this act of Maryland with that of
Kentucky, which is yet to come before the court, and
the absolute necessity of repressing such attempts in
their infancy, will be evident. Admit the constitution-
ality of the Maryland tax, and that of Kentucky fol-
lows inevitably. How can it be said, that the office of
discount and deposit in Kentucky cannot bear atax of
$60,000 per annum, payable monthly? Probably, it
could not; but judicial certainty is essential; and the
court has no means of arriving at that certainty. There
is, then, here, an absolute repugnancy of power to
power; we are not bound to show, that the particular
exercise of the power in the present case is absolutely
repugnant. It is sufficient, that the same power may
be thus exercised.

*27 There certainly may be some exceptions out of
the taxing power of the states, other than those cre-
ated by the taxing power of congress, because, if
there were no implied exceptions, then, the navy, and
other exclusive property of the United States, would
be liable to state taxation. If some of the powers of
congress, other than its taxing power, necessarily in-
volve incompatibility with the taxing power of the
states, this may be incompatible. This is incompat-
ible; for a power to impose a tax ad libitum upon the
notes of the bank, is a power to repeal the law, by
which the bank was created. The bank cannot be use-
ful, it cannot act at all, unless it issues notes. If the
present tax does not disable the bank from issuing its
notes, another may; and it is the authority itself which
is questioned, as being entirely repugnant to the
power which established and preserves the bank.

Two powers thus hostile and incompatible cannot co-
exist. There must be, in this case, an implied excep-
tion to the general taxing power of the states, because
it is a tax upon the legidative faculty of congress,
upon the national property, upon the national institu-
tions. Because the taxing powers of the two govern-
ments are concurrent in some respects, it does not
follow, that there may not be limitations on the taxing
power of the states, other than those which are im-
posed by the taxing power of congress. Judicia pro-
ceedings are practically a subject of taxation in many
countries, and in some of the states of this Union.
The states are not expressly prohibited in the consti-
tution, from taxing the judicial proceedings of the
United States. Yet such a prohibition must be im-
plied, or the administration of justice in the national
courts might be obstructed by a prohibitory tax. But
such atax is no more a tax on the legislative faculty
of congress than this. The branch bank in Maryland is
as much an ingtitution of the sovereign power of the
Union, as the circuit court of Maryland. One is estab-
lished in virtue of an express power; the other by an
implied authority; but both are equal, and equally su-
preme. All the property and al the institutions of the
United States are, constructively, without the local,
territorial jurisdiction of the individual states, in
every respect, and for every purpose, including that
of taxation. This immunity must extend to this case,
because the power of taxation imports the power of
taxation for the purpose of prohibition and destruc-
tion. The immunity of foreign public vessels from the
local jurisdiction, whether state or national, was es-
tablished in the case of The Exchange, 7 Cranch 116,
not upon positive municipal law, nor upon conven-
tional law; but it was implied, from the usage of na-
tions, and the necessity of the case. If, in favor of for-
eign governments, such an edifice of exemption has
been built up, independent of the letter of the consti-
tution, or of any other written law, shall not a similar
edifice be raised on the same foundations, for the se-
curity of our own national government? So also, the
jurisdiction of a foreign power, holding a temporary
possession of a portion of nationa territory, is
nowhere provided for in the constitution; but is de-
rived from inevitable implication. United Sates v.
Rice (ante, p. 246). These analogies show, that there
may be exemptions from state jurisdiction, not de-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800103346
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800103346

17 U.S. 316

Page 29

17 U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579, 4 Wheat. 316, 4 A.F.T.R. 4491, 42 Cont.Cas.Fed. (CCH) P

77,296
(Citeas: 17 U.S. 316)

tailed in the constitution, but arising out of general
considerations. If congress has power to do a particu-
lar act, no state can impede, retard or burden it. Can
there be a stronger ground, to infer a cessation of
state jurisdiction?

*28 The Bank of the United States is as much an in-
strument of the government for fiscal purposes, as the
courts are its instruments for judicial purposes. They
both proceed from the supreme power, and equally
claim its protection. Though every state in the Union
may impose a stamp tax, yet no state can lay a stamp
tax upon the judicial proceedings or custom-house
papers of the United States. But there is no such ex-
press exception to the general taxing power of the
states contained in the constitution. It arises from the
general nature of the government, and from the prin-
ciple of the supremacy of the national powers, and
the laws made to execute them, over the state author-
ities and state laws.

It is objected, however, that the act of congress, in-
corporating the bank, withdraws property from taxa-
tion by the state, which would be otherwise liable to
state taxation. We answer, that it is immateria, if it
does thus withdraw certain property from the grasp of
state taxation, if congress had authority to establish
the bank, since the power of congress is supreme.
But, in fact, it withdraws nothing from the mass of
taxable property in Maryland, which that state could
tax. The whole capital of the bank, belonging to
private stockholders, is drawn from every state in the
Union, and the stock belonging to the United States,
previously constituted a part of the public treasure.
Neither the stock belonging to citizens of other states,
nor the privileged treasure of the United States,
mixed up with this private property, were previously
liable to taxation in Maryland; and as to the stock be-
longing to its own citizens, it still continues liable to
state taxation, as a portion of their individual prop-
erty, in common with al the other private property in
the state. The establishment of the bank, so far from
withdrawing anything from taxation by the state,
brings something into Maryland which that state may
tax. It produces revenue to the citizens of Maryland,
which may be taxed equally and uniformly, with all
their other private property. The materials of which
the ships of war, belonging to the United States, are

constructed, were previoudly liable to state taxation.
But the instant they are eonverted into public prop-
erty, for the public defence, they cease to be subject
to state taxation. So, here, the treasure of the United
States, and that of individuals, citizens of Maryland,
and of other states, are undistinguishably confounded
in the capital stock of this great national institution,
which, it has been before shown, could be made use-
ful as an instrument of finance, in no other mode than
by thus blending together the property of the govern-
ment and of private merchants. This partnership is,
therefore, one of necessity, on the part of the United
States. Either this tax operates upon the franchise of
the bank, or upon its property. If upon the former,
then it comes directly in conflict with the exercise of
a great sovereign authority of congress; if upon the
latter, then it is a tax upon the property of the United
States; since the law does not, and cannot, in impos-
ing a stamp tax, distinguish their interest from that of
private stockholders.

*29 But it is said, that congress possesses and exer-
cises the unlimited authority of taking the state
banks; and therefore, the states ought to have an
equal right to tax the Bank of the United States. The
answer to this objection is, that, in taxing the state
banks, the states in congress exercise their power of
taxation. Congress exercises the power of the people;
the whole acts on the whole. But the state tax is a part
acting on the whole. Even if the two cases were the
same, it would rather exempt the state banks from
federal taxation, than subject the Bank of the United
States to taxation by a particular state. But the state
banks are not machines essential to execute the
powers of the state sovereignties, and therefore, this
is out of the question. The people of the United
States, and the sovereignties of the severa states,
have no control over the taxing power of a particular
state. But they have a control over the taxing power
of the United States, in the responsibility of the mem-
bers of the house of representatives to the people of
the state which sends them, and of the senators, to the
legislature by whom they are chosen. But there is no
correspondent responsibility of the local legislature
of Maryland, for example, to the people of the other
states of the Union. The people of other states are not
represented in the legislature of Maryland, and can
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have no control, directly or indirectly, over its pro-
ceedings. The legislature of Maryland is responsible
only to the people of that state. The nationa govern-
ment can withdraw nothing from the taxing power of
the states, which is not for the purpose of national be-
nefit and the common welfare, and within its defined
powers. But the local interests of the states are in per-
petual conflict with the interests of the Union; which
shows the danger of adding power to the partial
views and local prejudices of the states. If the tax im-
posed by this law be not a tax on the property of the
United States, it is not a tax on any property; and it
must, consequently, be a tax on the faculty or fran-
chise. It is, then, atax on the legislative faculty of the
Union, on the charter of the bank. It imposes a stamp
duty upon the notes of the bank, and thus stops the
very source of its circulation and life. It is as much a
direct interference with the legidative faculty of con-
gress, as would be a tax on patents, or copyrights, or
custom-house papers or judicial proceedings.

Since, then, the constitutional government of this re-
publican empire cannot be practically enforced, so as
to secure the permanent glory, safety and felicity of
this great country, but by afair and liberal interpreta-
tion of its powers; since those powers could not al be
expressed in the constitution, but many of them must
be taken by implication; since the sovereign powers
of the Union are supreme, and, wherever they come
in direct conflict and repugnancy with those of the
state governments, the latter must give way; since it
has been proved, that this is the case as to the institu-
tion of the bank, and the general power of taxation by
the states; since this power unlimited and unchecked,
as it necessarily must be, by the very nature of the
subject, is absolutely inconsistent with, and repug-
nant to, the right of the United States to establish a
national bank; if the power of taxation be applied to
the corporate property, or franchise, or property of
the bank, and might be applied in the same manner,
to destroy any other of the great institutions and es-
tablishments of the Union, and the whole machine of
the national government might be arrested in its mo-
tions, by the exertion, in other cases, of the same
power which is here attempted to be exerted upon the
bank: no other alternative remains, but for this court
to interpose its authority, and save the nation from

the consequences of this dangerous attempt.

March 7th, 1819.

MARSHALL, Ch. J., delivered the opinion of the
court.

*30 In the case now to be determined, the defendant,
a sovereign state, denies the obligation of a law en-
acted by the legislature of the Union, and the
plaintiff, on his part, contests the validity of an act
which has been passed by the legislature of that state.
The constitution of our country, in its most interest-
ing and vital parts, isto be considered; the conflicting
powers of the government of the Union and of its
members, as marked in that constitution, are to be
discussed; and an opinion given, which may essen-
tially influence the great operations of the govern-
ment. No tribunal can approach such a question
without a deep sense of itsimportance, and of the aw-
ful responsibility involved in its decision. But it must
be decided peacefully, or remain a source of hostile
legislation, perhaps, of hostility of a still more serious
nature; and if it is to be so decided, by this tribunal
alone can the decision be made. On the supreme
court of the United States has the constitution of our
country devolved thisimportant duty.

The first question made in the cause is-has congress
power to incorporate a bank? It has been truly said,
that this can scarcely be considered as an open ques-
tion, entirely unprejudiced by the former proceedings
of the nation respecting it. The principle now con-
tested was introduced at a very early period of our
history, has been recognised by many successive le-
gidatures, and has been acted upon by the judicial
department, in cases of peculiar delicacy, as a law of
undoubted obligation.

It will not be denied, that a bold and daring usurpa-
tion might be resisted, after an acquiescence till
longer and more complete than this. But it is con-
ceived, that a doubtful question, one on which human
reason may pause, and the human judgment be sus-
pended, in the decision of which the great principles
of liberty are not concerned, but the respective
powers of those who are equally the representatives
of the people, are to be adjusted; if not put at rest by
the practice of the government, ought to receive a
considerable impression from that practice. An ex-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



17 U.S. 316

Page 31

17 U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579, 4 Wheat. 316, 4 A.F.T.R. 4491, 42 Cont.Cas.Fed. (CCH) P

77,296
(Citeas: 17 U.S. 316)

position of the constitution, deliberately established
by legidative acts, on the faith of which an immense
property has been advanced, ought not to be lightly
disregarded.

The power now contested was exercised by the first
congress elected under the present constitution. The
bill for incorporating the Bank of the United States
did not steal upon an unsuspecting legislature, and
pass unobserved. Its principle was completely under-
stood, and was opposed with equal zeal and ability.
After being resisted, first, in the fair and open field of
debate, and afterwards, in the executive cabinet, with
as much persevering talent as any measure has ever
experienced, and being supported by arguments
which convinced minds as pure and as intelligent as
this country can boast, it became a law. The original
act was permitted to expire; but a short experience of
the embarrassments to which the refusal to revive it
exposed the government, convinced those who were
most prejudiced against the measure of its necessity,
and induced the passage of the present law. It would
require no ordinary share of intrepidity, to assert that
a measure adopted under these circumstances, was a
bold and plain usurpation, to which the constitution
gave no countenance. These observations belong to
the cause; but they are not made under the impres-
sion, that, were the question entirely new, the law
would be found irreconcilable with the constitution.

*31 In discussing this question, the counsel for the
state of Maryland have deemed it of some import-
ance, in the construction of the constitution, to con-
sider that instrument, not as emanating from the
people, but as the act of sovereign and independent
states. The powers of the general government, it has
been said, are delegated by the states, who alone are
truly sovereign; and must be exercised in subordina
tion to the states, who alone possess supreme domin-
ion. It would be difficult to sustain this proposition.
The convention which framed the constitution was
indeed elected by the state legislatures. But the in-
strument, when it came from their hands, was a mere
proposal, without obligation, or pretensions to it. It
was reported to the then existing congress of the
United States, with arequest that it might ‘ be submit-
ted to a convention of delegates, chosen in each state
by the people thereof, under the recommendation of

its legidature, for their assent and ratification.” This
mode of proceeding was adopted; and by the conven-
tion, by congress, and by the state legislatures, the in-
strument was submitted to the people. They acted
upon it in the only manner in which they can act
safely, effectively and wisely, on such a subject, by
assembling in convention. It is true, they assembled
in their severa states-and where else should they
have assembled? No political dreamer was ever wild
enough to think of breaking down the lines which
separate the states, and of compounding the Americ-
an people into one common mass. Of consequence,
when they act, they act in their states. But the meas-
ures they adopt do not, on that account, cease to be
the measures of the people themselves, or become the
measures of the state governments.

From these conventions, the constitution derives its
whole authority. The government proceeds directly
from the people; is ‘ordained and established,” in the
name of the people; and is declared to be ordained,
‘in order to form a more perfect union, establish
justice, insure domestic tranquillity, and secure the
blessings of liberty to themselves and to their poster-
ity.” The assent of the states, in their sovereign capa-
city, isimplied, in calling a convention, and thus sub-
mitting that instrument to the people. But the people
were at perfect liberty to accept or reject it; and their
act was final. It required not the affirmance, and
could not be negatived, by the state governments.
The constitution, when thus adopted, was of complete
obligation, and bound the state sovereignties.

It has been said, that the people had already sur-
rendered al their powers to the state sovereignties,
and had nothing more to give. But, surely, the ques-
tion whether they may resume and modify the powers
granted to government, does not remain to be settled
in this country. Much more might the legitimacy of
the general government be doubted, had it been cre-
ated by the states. The powers delegated to the state
sovereignties were to be exercised by themselves, not
by a distinct and independent sovereignty, created by
themselves. To the formation of aleague, such aswas
the confederation, the state sovereignties were cer-
tainly competent. But when, ‘in order to form a more
perfect union,” it was deemed necessary to change
this aliance into an effective government, possessing
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great and sovereign powers, and acting directly on
the people, the necessity of referring it to the people,
and of deriving its powers directly from them, was
felt and acknowledged by all. The government of the
Union, then (whatever may be the influence of this
fact on the case), is, emphatically and truly, a govern-
ment of the people. In form, and in substance, it em-
anates from them. Its powers are granted by them,
and are to be exercised directly on them, and for their
benefit.

*32 This government is acknowledged by all, to be
one of enumerated powers. The principle, that it can
exercise only the powers granted to it, would seem
too apparent, to have required to be enforced by all
those arguments, which its enlightened friends, while
it was depending before the people, found it neces-
sary to urge; that principle is now universally admit-
ted. But the question respecting the extent of the
powers actually granted, is perpetually arising, and
will probably continue to arise, so long as our system
shall exist. In discussing these questions, the conflict-
ing powers of the general and state governments must
be brought into view, and the supremacy of their re-
spective laws, when they are in opposition, must be
settled.

If any one proposition could command the universal
assent of mankind, we might expect it would be this-
that the government of the Union, though limited in
its powers, is supreme within its sphere of action.
This would seem to result, necessarily, from its
nature. It is the government of al; its powers are del-
egated by all; it represents al, and acts for al.
Though any one state may be willing to control its
operations, no state is willing to allow others to con-
trol them. The nation, on those subjects on which it
can act, must necessarily bind its component parts.
But this question is not left to mere reason: the
people have, in express terms, decided it, by saying,
‘this constitution, and the laws of the United States,
which shall be made in pursuance thereof,” ‘shall be
the supreme law of the land,” and by requiring that
the members of the state legislatures, and the officers
of the executive and judicial departments of the
states, shall take the oath of fidelity to it. The govern-
ment of the United States, then, though limited in its
powers, is supreme; and its laws, when made in pur-

suance of the constitution, form the supreme law of
the land, ‘anything in the constitution or laws of any
state to the contrary notwithstanding.'

Among the enumerated powers, we do not find that
of establishing a bank or creating a corporation. But
there is no phrase in the instrument which, like the
articles of confederation, excludes incidental or im-
plied powers, and which requires that everything
granted shall be expressly and minutely described.
Even the 10th amendment, which was framed for the
purpose of quieting the excessive jealousies which
had been excited, omits the word ‘expressly,” and de-
clares only, that the powers ‘not delegated to the
United States, nor prohibited to the states, are re-
served to the states or to the people;’ thus leaving the
guestion, whether the particular power which may
become the subject of contest, has been delegated to
the one government, or prohibited to the other, to de-
pend on a fair construction of the whole instrument.
The men who drew and adopted this amendment had
experienced the embarrassments resulting from the
insertion of this word in the articles of confederation,
and probably omitted it, to avoid those embarrass-
ments. A constitution, to contain an accurate detail of
all the subdivisions of which its great powers will ad-
mit, and of all the means by which they may be car-
ried into execution, would partake of the prolixity of
alegal code, and could scarcely be embraced by the
human mind. It would, probably, never be understood
by the public. Its nature, therefore, requires, that only
its great outlines should be marked, its important ob-
jects designated, and the minor ingredients which
compose those abjects, be deduced from the nature of
the objects themselves. That this idea was entertained
by the framers of the American constitution, is not
only to be inferred from the nature of the instrument,
but from the language. Why else were some of the
limitations, found in the 9th section of the 1st article,
introduced? It is also, in some degree, warranted, by
their having omitted to use any restrictive term which
might prevent its receiving a fair and just interpreta-
tion. In considering this question, then, we must nev-
er forget that it is a constitution we are expounding.

*33 Although, among the enumerated powers of gov-
ernment, we do not find the word ‘bank’ or
‘incorporation,” we find the great powers, to lay and
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collect taxes, to borrow money; to regulate com-
merce; to declare and conduct a war; and to raise and
support armies and navies. The sword and the purse,
all the external relations, and no inconsiderable por-
tion of the industry of the nation, are intrusted to its
government. It can never be pretended, that these vast
powers draw after them others of inferior importance,
merely because they are inferior. Such an idea can
never be advanced. But it may with great reason be
contended, that a government, intrusted with such
ample powers, on the due execution of which the
happiness and prosperity of the nation so vitaly de-
pends, must also be intrusted with ample means for
their execution. The power being given, it is the in-
terest of the nation to facilitate its execution. It can
never be their interest, and cannot be presumed to
have been their intention, to clog and embarrass its
execution, by withholding the most appropriate
means. Throughout this vast republic, from the St.
Croix to the Gulf of Mexico, from the Atlantic to the
Pacific, revenue is to be collected and expended,
armies are to be marched and supported. The exigen-
cies of the nation may require, that the treasure raised
in the north should be transported to the south, that
raised in the east, conveyed to the west, or that this
order should be reversed. Is that construction of the
congtitution to be preferred, which would render
these operations difficult, hazardous and expensive?
Can we adopt that construction (unless the words im-
periously require it), which would impute to the
framers of that instrument, when granting these
powers for the public good, the intention of impeding
their exercise, by withholding a choice of means? If,
indeed, such be the mandate of the constitution, we
have only to obey; but that instrument does not pro-
fess to enumerate the means by which the powers it
confers may be executed; nor does it prohibit the cre-
ation of a corporation, if the existence of such abeing
be essential, to the beneficial exercise of those
powers. It is, then, the subject of fair inquiry, how far
such means may be employed.

It is not denied, that the powers given to the govern-
ment imply the ordinary means of execution. That,
for example, of raising revenue, and applying it to na
tional purposes, is admitted to imply the power of
conveying money from place to place, as the exigen-

cies of the nation may require, and of employing the
usual means of conveyance. But it is denied, that the
government has its choice of means; or, that it may
employ the most convenient means, if, to employ
them, it be necessary to erect a corporation. On what
foundation does this argument rest? On this aone:
the power of creating a corporation, is one appertain-
ing to sovereignty, and is not expressly conferred on
congress. This is true. But al legislative powers ap-
pertain to sovereignty. The origina power of giving
the law on any subject whatever, is a sovereign
power; and if the government of the Union is re-
strained from creating a corporation, as a means for
performing its functions, on the single reason that the
creation of a corporation is an act of sovereignty; if
the sufficiency of this reason be acknowledged, there
would be some difficulty in sustaining the authority
of congress to pass other laws for the accomplish-
ment of the same objects. The government which has
aright to do an act, and has imposed on it, the duty of
performing that act, must, according to the dictates of
reason, be alowed to select the means; and those
who contend that it may not select any appropriate
means, that one particular mode of effecting the ob-
ject is excepted, take upon themselves the burden of
establishing that exception.

*34 The creation of a corporation, it is said, apper-
tains to sovereignty. This is admitted. But to what
portion of sovereignty does it appertain? Does it be-
long to one more than to another? In America, the
powers of sovereignty are divided between the gov-
ernment of the Union, and those of the states. They
are each sovereign, with respect to the objects com-
mitted to it, and neither sovereign, with respect to the
objects committed to the other. We cannot compre-
hend that train of reasoning, which would maintain,
that the extent of power granted by the people isto be
ascertained, not by the nature and terms of the grant,
but by its date. Some state constitutions were formed
before, some since that of the United States. We can-
not believe, that their relation to each other isin any
degree dependent upon this circumstance. Their re-
spective powers must, we think, be precisely the
same, as if they had been formed at the same time.
Had they been formed at the same time, and had the
people conferred on the general government the
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power contained in the congtitution, and on the states
the whole residuum of power, would it have been as-
serted, that the government of the Union was not sov-
ereign, with respect to those objects which were in-
trusted to it, in relation to which its laws were de-
clared to be supreme? If this could not have been as-
serted, we cannot well comprehend the process of
reasoning which maintains, that a power appertaining
to sovereignty cannot be connected with that vast
portion of it which is granted to the general govern-
ment, so far asit is calculated to subserve the legitim-
ate objects of that government. The power of creating
a corporation, though appertaining to sovereignty, is
not, like the power of making war, or levying taxes,
or of regulating commerce, a great substantive and
independent power, which cannot be implied as in-
cidental to other powers, or used as a means of ex-
ecuting them. It is never the end for which other
powers are exercised, but a means by which other ob-
jects are accomplished. No contributions are made to
charity, for the sake of an incorporation, but a corpor-
ation is created to administer the charity; no seminary
of learning is ingtituted, in order to be incorporated,
but the corporate character is conferred to subserve
the purposes of education. No city was ever built,
with the sole object of being incorporated, but is in-
corporated as affording the best means of being well
governed. The power of creating a corporation is nev-
er used for its own sake, but for the purpose of effect-
ing something else. No sufficient reason is, therefore,
perceived, why it may not pass as incidental to those
powers which are expressly given, if it be a direct
mode of executing them.

But the constitution of the United States has not |eft
the right of congress to employ the necessary means,
for the execution of the powers conferred on the gov-
ernment, to general reasoning. To its enumeration of
powers is added, that of making ‘all laws which shall
be necessary and proper, for carrying into execution
the foregoing powers, and all other powers vested by
this congtitution, in the government of the United
States, or in any department thereof.” The counsel for
the state of Maryland have urged various arguments,
to prove that this clause, though, in terms, a grant of
power, is not so, in effect; but is really restrictive of
the general right, which might otherwise be implied,

of selecting means for executing the enumerated
powers. In support of this proposition, they have
found it necessary to contend, that this clause was in-
serted for the purpose of conferring on congress the
power of making laws. That, without it, doubts might
be entertained, whether congress could exercise its
powersin the form of legislation.

*35 But could this be the object for which it was in-
serted? A government is created by the people, hav-
ing legidlative, executive and judicial powers. Its le-
gidlative powers are vested in a congress, which is to
consist of a senate and house of representatives. Each
house may determine the rule of its proceedings,; and
it is declared, that every bill which shall have passed
both houses, shall, before it becomes a law, be
presented to the president of the United States. The
7th section describes the course of proceedings, by
which a bill shall become a law; and, then, the 8th
section enumerates the powers of congress. Could it
be necessary to say, that a legislature should exercise
legislative powers, in the shape of legislation? After
allowing each house to prescribe its own course of
proceeding, after describing the manner in which a
bill should become a law, would it have entered into
the mind of a single member of the convention, that
an express power to make laws was necessary, to en-
able the legislature to make them? That a legislature,
endowed with legidlative powers, can legidlate, is a
proposition too self-evident to have been questioned.

But the argument on which most reliance is placed, is
drawn from that peculiar language of this clause.
Congress is not empowered by it to make all laws,
which may have relation to the powers confered on
the government, but such only as may be ‘necessary
and proper’ for carrying them into execution. The
word ‘necessary’ is considered as controlling the
whole sentence, and as limiting the right to pass laws
for the execution of the granted powers, to such as
are indispensable, and without which the power
would be nugatory. That it excludes the choice of
means, and leaves to congress, in each case, that only
which ismost direct and simple.

Is it true, that this is the sense in which the word
‘necessary’ is always used? Does it always import an
absolute physical necessity, so strong, that one thing
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to which another may be termed necessary, cannot
exist without that other? We think it does not. If ref-
erence be had to its use, in the common affairs of the
world, or in approved authors, we find that it fre-
guently imports no more than that one thing is con-
venient, or useful, or essential to another. To employ
the means necessary to an end, is generaly under-
stood as employing any means calculated to produce
the end, and not as being confined to those single
means, without which the end would be entirely unat-
tainable. Such is the character of human language,
that no word conveys to the mind, in all situations,
one single definite idea; and nothing is more common
than to use words in a figurative sense. Almost all
compositions contain words, which, taken in a their
rigorous sense, would convey a meaning different
from that which is obviously intended. It is essential
to just construction, that many words which import
something excessive, should be understood in a more
mitigated sense-in that sense which common usage
justifies. The word ‘necessary’ is of this description.
It has not a fixed character, peculiar to itself. It ad-
mits of all degrees of comparison; and is often con-
nected with other words, which increase or diminish
the impression the mind receives of the urgency it
imports. A thing may be necessary, very necessary,
absolutely or indispensably necessary. To no mind
would the same idea be conveyed by these severa
phrases. The comment on the word is well illustrated
by the passage cited at the bar, from the 10th section
of the 1st article of the constitution. It is, we think,
impossible to compare the sentence which prohibits a
state from laying ‘imposts, or duties on imports or
exports, except what may be absolutely necessary for
executing its inspection laws,’” with that which au-
thorizes congress ‘to make all laws which shall be ne-
cessary and proper for carrying into execution’ the
powers of the general government, without feeling a
conviction, that the convention understood itself to
change materially the meaning of the word
‘necessary,’ by prefixing the word ‘absolutely.” This
word, then, like others, is used in various senses; and,
in its construction, the subject, the context, the inten-
tion of the person using them, are all to be taken into
view.

*36 Let this be done in the case under consideration.

The subject is the execution of those great powers on
which the welfare of a nation essentially depends. It
must have been the intention of those who gave these
powers, to insure, so far as human prudence could in-
sure, their beneficial execution. This could not be
done, by confiding the choice of means to such nar-
row limits as not to leave it in the power of congress
to adopt any which might be appropriate, and which
were conducive to the end. This provision is made in
a congtitution, intended to endure for ages to come,
and consequently, to be adapted to the various crises
of human affairs. To have prescribed the means by
which government should, in al future time, execute
its powers, would have been to change, entirely, the
character of the instrument, and give it the properties
of alegal code. It would have been an unwise attempt
to provide, by immutable rules, for exigencies which,
if foreseen at al, must have been seen dimly, and
which can be best provided for as they occur. To
have declared, that the best means shall not be used,
but those alone, without which the power given
would be nugatory, would have been to deprive the
legidature of the capacity to avail itself of experi-
ence, to exercise its reason, and to accommodate its
legislation to circumstances.

If we apply this principle of construction to any of
the powers of the government, we shall find it so per-
nicious in its operation that we shall be compelled to
discard it. The powers vested in congress may cer-
tainly be carried into execution, without prescribing
an oath of office. The power to exact this security for
the faithful performance of duty, is not given, nor isit
indispensably necessary. The different departments
may be established; taxes may be imposed and col-
lected; armies and navies may be raised and main-
tained; and money may be borrowed, without requir-
ing an oath of office. It might be argued, with as
much plausibility as other incidental powers have
been assailed, that the convention was not unmindful
of this subject. The oath which might be exacted-that
of fidelity to the congtitution-is prescribed, and no
other can be required. Y et, he would be charged with
insanity, who should contend, that the legislature
might not superadd, to the oath directed by the con-
stitution, such other oath of office as its wisdom
might suggest.
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So, with respect to the whole pena code of the
United States: whence arises the power to punish, in
cases not prescribed by the constitution? All admit,
that the government may, legitimately, punish any vi-
olation of itslaws; and yet, thisis not among the enu-
merated powers of congress. The right to enforce the
observance of law, by punishing its infraction, might
be denied, with the more plausibility, becauseit is ex-
pressly given in some cases.

Congress is empowered ‘to provide for the punish-
ment of counterfeiting the securities and current coin
of the United States,” and ‘to define and punish pir-
acies and felonies committed on the high seas, and
offences against the law of nations’ The several
powers of congress may exist, in a very imperfect
state, to be sure, but they may exist and be carried in-
to execution, although no punishment should be in-
flicted, in cases where the right to punish is not ex-
pressly given.

*37 Take, for example, the power ‘to establish post-
offices and post-roads.” This power is executed, by
the single act of making the establishment. But, from
this has been inferred the power and duty of carrying
the mail along the post-road, from one post-office to
another. And from thisimplied power, has again been
inferred the right to punish those who stea letters
from the post-office, or rob the mail. It may be said,
with some plausibility, that the right to carry the mail,
and to punish those who rab it, is not indispensably
necessary to the establishment of a post-office and
post-road. Thisright is indeed essential to the benefi-
cial exercise of the power, but not indispensably ne-
cessary to its existence. So, of the punishment of the
crimes of stealing or fasifying arecord or process of
a court of the United States, or of perjury in such
court. To punish these offences, is certainly condu-
cive to the due administration of justice. But courts
may exist, and may decide the causes brought before
them, though such crimes escape punishment.

The baneful influence of this narrow construction on
all the operations of the government, and the absolute
impracticability of maintaining it, without rendering
the government incompetent to its great objects,
might be illustrated by numerous examples drawn
from the constitution, and from our laws. The good

sense of the public has pronounced, without hesita-
tion, that the power of punishment appertains to sov-
ereignty, and may be exercised, whenever the sover-
eign has a right to act, as incidental to his constitu-
tional powers. It is a means for carrying into execu-
tion all sovereign powers, and may be used, although
not indispensably necessary. It is aright incidental to
the power, and conducive to its beneficial exercise.

If this limited construction of the word ‘necessary’
must be abandoned, in order to punish, whence is de-
rived the rule which would reinstate it, when the gov-
ernment would carry its powers into execution, by
means not vindictive in their nature? If the word
‘necessary’ means ‘needful,’ ‘requisite; ‘essential,’
‘conducive to,” in order to let in the power of punish-
ment for the infraction of law; why is it not equally
comprehensive, when required to authorize the use of
means which facilitate the execution of the powers of
government, without the infliction of punishment?

In ascertaining the sense in which the word
‘necessary’ is used in this clause of the constitution,
we may derive some aid from that with which it it is
associated. Congress shall have power ‘to make all
laws which shall be necessary and proper to carry in-
to execution’ the powers of the government. If the
word ‘necessary’ was used in that strict and rigorous
sense for which the counsel for the state of Maryland
contend, it would be an extraordinary departure from
the usual course of the human mind, as exhibited in
composition, to add a word, the only possible offect
of which is, to qualify that strict and rigorous mean-
ing; to present to the mind the idea of some choice of
means of legislation, not strained and compressed
within the narrow limits for which gentlemen con-
tend.

*38 But the argument which most conclusively
demonstrates the error of the construction contended
for by the counsel for the state of Maryland, is foun-
ded on the intention of the convention, as manifested
in the whole clause. To waste time and argument in
proving that, without it, congress might carry its
powers into execution, would be not much less idle,
than to hold a lighted taper to the sun. As little can it
be required to prove, that in the absence of this
clause, congress would have some choice of means.
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That it might employ those which, in its judgment,
would most advantageously effect the object to be ac-
complished. That any means adapted to the end, any
means which tended directly to the execution of the
constitutional powers of the government, were in
themselves constitutional. This clause, as construed
by the state of Maryland, would abridge, and almost
annihilate, this useful and necessary right of the legis-
lature to select its means. That this could not be in-
tended, is, we should think, had it not been already
controverted, too apparent for controversy.

We think so for the following reasons. 1st. The
clause is placed among the powers of congress, not
among the limitations on those powers. 2d. Its terms
purport to enlarge, not to diminish the powers vested
in the government. It purports to be an additional
power, not a restriction on those already granted. No
reason has been, or can be assigned, for thus conceal-
ing an intention to narrow the discretion of the na-
tional legislature, under words which purport to en-
largeit. The framers of the constitution wished its ad-
option, and well knew that it would be endangered by
its strength, not by its weakness. Had they been cap-
able of using language which would convey to the
eye one idea, and, after deep reflection, impress on
the mind, another, they would rather have disguised
the grant of power, than its limitation. If, then, their
intention had been, by this clause, to restrain the free
use of means which might otherwise have been im-
plied, that intention would have been inserted in an-
other place, and would have been expressed in terms
resembling these. ‘In carrying into execution the
foregoing powers, and al others,” &c., ‘no laws shall
be passed but such as are necessary and proper.” Had
the intention been to make this clause restrictive, it
would unquestionably have been so in form as well
asin effect.

The result of the most careful and attentive consider-
ation bestowed upon this clause is, that if it does not
enlarge, it cannot be construed to restrain the powers
of congress, or to impair the right of the legidature to
exercise its best judgment in the selection of meas-
ures to carry into execution the constitutional powers
of the government. If no other motive for its insertion
can be suggested, a sufficient one is found in the de-
sire to remove al doubts respecting the right to legis-

late on that vast mass of incidental powers which
must be involved in the constitution, if that instru-
ment be not a splendid bauble.

*39 We admit, as all must admit, that the powers of
the government are limited, and that its limits are not
to be transcended. But we think the sound construc-
tion of the constitution must alow to the national
legislature that discretion, with respect to the means
by which the powers it confers are to be carried into
execution, which will enable that body to perform the
high duties assigned to it, in the manner most benefi-
cia to the people. Let the end be legitimate, let it be
within the scope of the constitution, and all means
which are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist with
the letter and spirit of the constitution, are constitu-
tional.——

EN7 See Montague v. Richardson, 24 Conn.
348.

That a corporation must be considered as a means not
less usual, not of higher dignity, not more requiring a
particular specification than other means, has been
sufficiently proved. If we look to the origin of cor-
porations, to the manner in which they have been
framed in that government from which we have de-
rived most of our legal principles and ideas, or to the
uses to which they have been applied, we find no
reason to suppose, that a constitution, omitting, and
wisely omitting, to enumerate al the means for carry-
ing into execution the great powers vested in govern-
ment, ought to have specified this. Had it been inten-
ded to grant this power, as one which should be dis-
tinct and independent, to be exercised in any case
whatever, it would have found a place among the
enumerated powers of the government. But being
considered merely as a means, to be employed only
for the purpose of carrying into execution the given
powers, there could be no motive for particularly
mentioning it.

The propriety of this remark would seem to be gener-
ally acknowledged, by the universal acquiescence in
the construction which has been uniformly put on the
3d section of the 4th article of the constitution. The
power to ‘make al needful rules and regulations re-
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specting the territory or other property belonging to
the United States,” is not more comprehensive, than
the power ‘to make all laws which shall be necessary
and proper for carrying into execution’ the powers of
the government. Yet all admit the constitutionality of
aterritorial government, which is a corporate body.

If a corporation may be employed, indiscriminately
with other means, to carry into execution the powers
of the government, no particular reason can be as-
signed for excluding the use of a bank, if required for
its fiscal operations. To use one, must be within the
discretion of congress, if it be an appropriate mode of
executing the powers of government. That it is a con-
venient, a useful, and essential instrument in the pro-
secution of its fiscal operations, is not now a subject
of controversy. All those who have been concerned in
the administration of our finances, have concurred in
representing its importance and necessity; and so
strongly have they been felt, that statesmen of the
first class, whose previous opinions against it had
been confirmed by every circumstance which can fix
the human judgment, have yielded those opinions to
the exigencies of the nation. Under the confederation,
congress, justifying the measure by its necessity,
transcended, perhaps, its powers, to obtain the ad-
vantage of a bank; and our own legislation attests the
universal conviction of the utility of this measure.
The time has passed away, when it can be necessary
to enter into any discussion, in order to prove the im-
portance of this instrument, as a means to effect the
legitimate objects of the government.

*40 But were its necessity less apparent, none can
deny its being an appropriate measure; and if it is, the
decree of its necessity, as has been very justly ob-
served, is to be discussed in another place. Should
congress, in the execution of its powers, adopt meas-
ures which are prohibited by the constitution; or
should congress, under the pretext of executing its
powers, pass laws for the accomplishment of objects
not intrusted to the government; it would become the
painful duty of this tribunal, should a case requiring
such a decision come before it, to say, that such an
act was not the law of the land. But where the law is
not prohibited, and is really calculated to effect any
of the objects intrusted to the government, to under-
take here to inquire into the decree of its necessity,

would be to pass the line which circumscribes the ju-
dicial department, and to tread on legislative ground.
This court disclaims al pretensions to such a power.

After this declaration, it can scarcely be necessary to
say, that the existence of state banks can have no pos-
sible influence on the question. No trace is to be
found in the constitution, of an intention to create a
dependence of the government of the Union on those
of the states, for the execution of the great powers as-
signed to it. Its means are adequate to its ends; and on
those means alone was it expected to rely for the ac-
complishment of its ends. To impose on it the neces-
sity of resorting to means which it cannot control,
which another government may furnish or withhold,
would render its course precarious, the result of its
measures uncertain, and create a dependence on other
governments, which might disappoint its most im-
portant designs, and is incompatible with the lan-
guage of the constitution. But were it otherwise, the
choice of means implies a right to choose a national
bank in preference to state banks, and congress alone
can make the election.

After the most deliberate consideration, it is the unan-
imous and decided opinion of this court, that the act
to incorporate the Bank of the United States is a law
made in pursuance of the constitution, and is a part of
the supreme law of the land.

The branches, proceeding from the same stock, and
being conducive to the complete accomplishment of
the object, are equally constitutional. It would have
been unwise, to locate them in the charter, and it
would be unnecessarily inconvenient, to employ the
legislative power in making those subordinate ar-
rangements. The great duties of the bank are pre-
scribed; those duties require branches; and the bank
itself may, we think, be safely trusted with the selec-
tion of places where those branches shall be fixed; re-
serving always to the government the right to require
that a branch shall be located where it may be
deemed necessary.

It being the opinion of the court, that the act incorpor-
ating the bank is constitutional; and that the power of
establishing a branch in the state of Maryland might
be properly exercised by the bank itself, we proceed
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to inquire--

*41 2. Whether the state of Maryland may, without
violating the constitution, tax that branch? That the
power of taxation is one of vital importance; that it is
retained by the states; that it is not abridged by the
grant of a similar power to the government of the
Union; that it is to be concurrently exercised by the
two governments-are truths which have never been
denied. But such is the paramount character of the
constitution, that its capacity to withdraw any subject
from the action of even this power, is admitted. The
states are expressly forbidden to lay any duties on im-
ports or exports, except what may be absolutely ne-
cessary for executing their inspection laws. If the ob-
ligation of this prohibition must be conceded-if it
may restrain a state from the exercise of its taxing
power on imports and exports-the same paramount
character would seem to restrain, as it certainly may
restrain, a state from such other exercise of this
power, as is in its nature incompatible with, and re-
pugnant to, the constitutional laws of the Union. A
law, absolutely repugnant to another, as entirely re-
peals that other as if express terms of repeal were
used.

On this ground, the counsel for the bank place its
claim to be exempted from the power of a state to tax
its operations. There is no express provision for the
case, but the claim has been sustained on a principle
which so entirely pervades the constitution, is so in-
termixed with the materials which compose it, so in-
terwoven with its web, so blended with its texture, as
to be incapable of being separated from it, without
rending it into shreds. This great principle is, that the
congtitution and the laws made in pursuance thereof
are supreme; that they control the constitution and
laws of the respective states, and cannot be controlled
by them. From this, which may be almost termed an
axiom, other propositions are deduced as corollaries,
on the truth or error of which, and on their applica-
tion to this case, the cause has been supposed to de-
pend. These are, 1st. That a power to create implies a
power to preserve: 2d. That a power to destroy, if
wielded by a different hand, is hostile to, and incom-
patible with these powers to create and to preserve:
3d. That where this repughancy exists, that authority
which is supreme must control, not yield to that over

which it is supreme.

These propositions, as abstract truths, would, per-
haps, never be controverted. Their application to this
case, however, has been denied; and both in main-
taining the affirmative and the negative, a splendor of
eloguence, and strength of argument, seldom, if ever,
surpassed, have been displayed.

The power of congress to create, and of course, to
continue, the bank, was the subject of the preceding
part of this opinion; and is no longer to be considered
as questionable. That the power of taxing it by the
states may be exercised so as to destroy it, is too ob-
vious to be denied. But taxation is said to be an abso-
lute power, which acknowledges no other limits than
those expressly prescribed in the constitution, and
like sovereign power of every other description, isin-
trusted to the discretion of those who use it. But the
very terms of this argument admit, that the sover-
eignty of the state, in the article of taxation itself, is
subordinate to, and may be controlled by the constitu-
tion of the United States. How far it has been con-
trolled by that instrument, must be a question of con-
struction. In making this construction, no principle,
not declared, can be admissible, which would defeat
the legitimate operations of a supreme government. It
is of the very essence of supremacy, to remove all
obstacles to its action within its own sphere, and so to
modify every power vested in subordinate govern-
ments, as to exempt its own operations from their
own influence. This effect need not be stated in
terms. It is so involved in the declaration of suprem-
acy, so necessarily implied in it, that the expression
of it could not make it more certain. We must, there-
fore, keep it in view, while construing the constitu-
tion.

*42 The argument on the part of the state of Mary-
land, is, not that the states may directly resist alaw of
congress, but that they may exercise their acknow-
ledged powers upon it, and that the constitution
leaves them this right, in the confidence that they will
not abuse it. Before we proceed to examine this argu-
ment, and to subject it to test of the constitution, we
must be permitted to bestow a few considerations on
the nature and extent of this original right of taxation,
which is acknowledged to remain with the states. It is
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admitted, that the power of taxing the people and
their property, is essential to the very existence of
government, and may be legitimately exercised on
the objects to which it is applicable, to the utmost ex-
tent to which the government may choose to carry it.
The only security against the abuse of this power, is
found in the structure of the government itself. Inim-
posing atax, the legislature acts upon its constituents.
This is, in general, a sufficient security against erro-
neous and oppressive taxation.

The people of a state, therefore, give to their govern-
ment a right of taxing themselves and their property,
and as the exigencies of government cannot be lim-
ited, they prescribe no limits to the exercise of this
right, resting confidently on the interest of the legis-
lator, and on the influence of the constituent over
their representative, to guard them against its abuse.
But the means employed by the government of the
Union have no such security, nor is the right of a
state to tax them sustained by the same theory. Those
means are not given by the people of a particular
state, not given by the constituents of the legislature,
which claim the right to tax them, but by the people
of all the states. They are given by all, for the benefit
of al-and upon theory, should be subjected to that
government only which belongsto all.

It may be objected to this definition, that the power of
taxation is not confined to the people and property of
a state. It may be exercised upon every object
brought within its jurisdiction. This is true. But to
what source do wo trace this right? It is obvious, that
it is an incident of sovereignty, and is co-extensive
with that to which it is an incident. All subjects over
which the sovereign power of a state extends, are ob-
jects of taxation; but those over which it does not ex-
tend, are, upon the soundest principles, exempt from
taxation. This proposition may almost be pronounced
self-evident.

The sovereignty of a state extends to everything
which exists by its own authority, or is introduced by
its permission; but does it extend to those means
which are employed by congress to carry into execu-
tion powers conferred on that body by the people of
the United States? We think it demonstrable, that it
does not. Those powers are not given by the people

of asingle state. They are given by the people of the
United States, to a government whose laws, made in
pursuance of the constitution, are declared to be su-
preme. Conseguently, the people of a single state
cannot confer a sovereignty which will extend over
them.

*43 |f we measure the power of taxation residing in a
state, by the extent of sovereignty which the people
of a single state possess, and can confer on its gov-
ernment, we have an intelligible standard, applicable
to every case to which the power may be applied. We
have a principle which leaves the power of taxing the
people and property of a state unimpaired; which
leaves to a state the command of all its resources, and
which places beyond its reach, all those powers
which are conferred by the people of the United
States on the government of the Union, and all those
means which are given for the purpose of carrying
those powers into execution. We have a principle
which is safe for the states, and safe for the Union.
We are relieved, as we ought to be, from clashing
sovereignty; from interfering powers; from a repug-
nancy between a right in one government to pull
down, what there is an acknowledged right in another
to build up; from the incompatibility of aright in one
government to destroy, what there is a right in anoth-
er to preserve. We are not driven to the perplexing in-
quiry, so unfit for the judicial department, what de-
gree of taxation is the legitimate use, and what degree
may amonnt to the abuse of the power. The attempt
to use it on the means employed by the government
of the Union, in pursuance of the constitution, isitself
an abuse, because it is the usurpation of a power
which the people of a single state cannot give. We
find, then, on just theory, atotal failure of this origin-
al right to tax the means employed by the government
of the Union, for the execution of its powers. The
right never existed, and the question whether it has
been surrendered, cannot arise.

But, waiving this theory for the present, let us resume
the inquiry, whether this power can be exercised by
the respective states, consistently with a fair con-
struction of the constitution? That the power to tax
involves the power to destroy; that the power to des-
troy may defeat and render useless the power to cre-
ate; that there is a plain repugnance in conferring on
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one government a power to control the constitutional
measures of another, which other, with respect to
those very measures, is declared to be supreme over
that which exerts the control, are propositions not to
be denied. But al inconsistencies are to be reconciled
by the magic of the word confidence. Taxation, it is
said, does not necessarily and unavoidably destroy.
To carry it to the excess of destruction, would be an
abuse, to presume which, would banish that confid-
ence which is essential to all government. But is this
a case of confidence? Would the people of any one
state trust those of another with a power to control
the most insignificant operations of their state gov-
ernment? We know they would not. Why, then,
should we suppose, that the people of any one state
should be willing to trust those of another with a
power to control the operations of a government to
which they have confided their most important and
most valuable interests? In the legislature of the Uni-
on aone, are al represented. The legislature of the
Union aone, therefore, can be trusted by the people
with the power of controlling measures which con-
cern dl, in the confidence that it will not be abused.
This, then, is not a case of confidence, and we must
consider itisasit redly is.

*44 |f we apply the principle for which the state of
Maryland contends, to the constitution, generally, we
shall find it capable of changing totally the character
of that instrument. We shall find it capable of arrest-
ing all the measures of the government, and of pros-
trating it at the foot of the states. The American
people have declared their constitution and the laws
made in pursuance thereof, to be supreme; but this
principle would transfer the supremacy, in fact, to the
states. If the states may tax one instrument, employed
by the government in the execution of its powers,
they may tax any and every other instrument. They
may tax the mail; they may tax the mint; they may
tax patent-rights; they may tax the papers of the cus-
tom-house; they may tax judicia process; they may
tax all the means employed by the government, to an
excess which would defeat all the ends of govern-
ment. This was not intended by the American people.
They did not design to make their government de-
pendent on the states.

Gentlemen say, they do not claim the right to extend

state taxation to these objects. They limit their preten-
sions to property. But on what principle, is this dis-
tinction made? Those who make it have furnished no
reason for it, and the principle for which they contend
denies it. They contend, that the power of taxation
has no other limit than is found in the 10th section of
the 1st article of the constitution; that, with respect to
everything else, the power of the states is supreme,
and admits of no control. If this be true, the distinc-
tion between property and other subjects to which the
power of taxation is applicable, is merely arbitrary,
and can never be sustained. Thisis not al. If the con-
trolling power of the states be established; if their su-
premacy as to taxation be acknowledged; what is to
restrain their exercising control in any shape they
may please to give it? Their sovereignty is not con-
fined to taxation; that is not the only mode in which it
might be displayed. The question is, in truth, a ques-
tion of supremacy; and if the right of the states to tax
the means employed by the general government be
conceded, the declaration that the constitution, and
the laws made in pursuance thereof, shall be the su-
preme law of the land, is empty and unmeaning de-
clamation.

In the course of the argument, the Federalist has been
guoted; and the opinions expressed by the authors of
that work have been justly supposed to be entitled to
great respect in expounding the constitution. No trib-
ute can be paid to them which exceeds their merit;
but in applying their opinions to the cases which may
arise in the progress of our government, a right to
judge of their correctness must be retained; and to un-
derstand the argument, we must examine the proposi-
tion it maintains, and the objections against which it
is directed. The subject of those numbers, from which
passages have been cited, is the unlimited power of
taxation which is vested in the general government.
The objection to this unlimited power, which the ar-
gument seeks to remove, is stated with fulness and
clearness. It is, ‘that an indefinite power of taxation
in the latter (the government of the Union) might, and
probably would, in time, deprive the former (the gov-
ernment of the states) of the means of providing for
their own necessities; and would subject them en-
tirely to the mercy of the national legislature. As the
laws of the Union are to become the supreme law of
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the land; as it is to have power to pass al laws that
may be necessary for carrying into execution the au-
thorities with which it is proposed to vest it; the na-
tional government might, at any time, abolish the
taxes imposed for state objects, upon the pretence of
an interference with its own. It might allege a neces-
sity for doing this, in order to give efficacy to the na-
tional revenues; and thus, al the resources of taxation
might, by degrees, become the subjects of federal
monopoly, to the entire exclusion and destruction of
the state governments.'

*45 The objections to the constitution which are no-
ticed in these numbers, were to the undefined power
of the government to tax, not to the incidental priv-
ilege of exempting its own measures from state taxa-
tion. The consequences apprehended from this un-
defined power were, that it would absorb all the ob-
jects of taxation, ‘to the exclusion and destruction of
the state governments.” The arguments of the Feder-
alist are intended to prove the fallacy of these appre-
hensions; not to prove that the government was in-
capable of executing any of its powers, without ex-
posing the means it employed to the embarrassments
of state taxation. Arguments urged against these ob-
jections, and these apprehensions, are to be under-
stood as relating to the points they mean to prove.
Had the authors of those excellent essays been asked,
whether they contended for that construction of the
constitution, which would place within the reach of
the states those measures which the government
might adopt for the execution of its powers; no man,
who has read their instructive pages, will hesitate to
admit, that their answer must have been in the negat-
ive.

It has also been insisted, that, as the power of taxa
tion in the general and state governments is acknow-
ledged to be concurrent, every argument which
would sustain the right of the general government to
tax banks chartered by the states, will equally sustain
the right of the states to tax banks chartered by the
general government. But the two cases are not on the
same reason. The people of al the states have created
the general government, and have conferred upon it
the general power of taxation. The people of al the
states, and the states themselves, are represented in
congress, and, by their representatives, exercise this

power. When they tax the chartered institutions of the
states, they tax their constituents; and these taxes
must be uniform. But when a state taxes the opera-
tions of the government of the United States, it acts
upon ingtitutions created, not by their own constitu-
ents, but by people over whom they claim no control.
It acts upon the measures of a government created by
others as well as themselves, for the benefit of others
in common with themselves. The difference is that
which always exists, and always must exist, between
the action of the whole on a part, and the action of a
part on the whole-between the laws of a government
declared to be supreme, and those of a government
which, when in opposition to those laws, is not su-
preme.

But if the full application of this argument could be
admitted, it might bring into question the right of
congress to tax the state banks, and could not prove
the rights of the states to tax the Bank of the United
States.

The court has bestowed on this subject its most delib-
erate consideration. The result is a conviction that the
states have no power, by taxation or otherwise, to re-
tard, impede, burden, or in any manner control, the
operations of the constitutional laws enacted by con-
gress to carry into execution the powers vested in the
general government. This is, we think, the unavoid-
able consequence of that supremacy which the consti-
tution has declared. We are unanimously of opinion,
that the law passed by the legidature of Maryland,
imposing a tax on the Bank of the United States, is
unconstitutional and void.

*46 This opinion does not deprive the states of any
resources which they originally possessed. It does not
extend to a tax paid by the real property of the bank,
in common with the other real property within the
state, nor to a tax imposed on the interest which the
citizens of Maryland may hold in this institution, in
common with other property of the same description
throughout the state. But this is a tax on the opera-
tions of the bank, and is, consequently, a tax on the
operation of an instrument employed by the govern-
ment of the Union to carry its powers into execution.
Such atax must be unconstitutional .
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JUDGMENT.-This cause came on to be heard, on the
transcript of the record of the court of appeals of the
state of Maryland, and was argued by counsel: on
consideration whereof, it is the opinion of this court,
that the act of the legidature of Maryland is contrary
to the constitution of the United States, and void; and
therefore, that the said court of appeals of the state of
Maryland erred, in affirming the judgment of the Bal-
timore county court, in which judgment was rendered
against James W. McCulloch; but that the said court
of appeals of Maryland ought to have reversed the
said judgment of the said Baltimore county court, and
ought to have given judgment for the said appellant,
McCulloch: 1t is, therefore, adjudged and ordered,
that the said judgment of the said court of appeals of
the state of Maryland in this case, be, and the same
hereby is, reversed and annulled. And this court, pro-
ceeding to render such judgment as the said court of
appeals should have rendered; it is further adjudged
and ordered, that the judgment of the said Baltimore
county court be reversed and annulled, and that judg-
ment be entered in the said Baltimore county court
for the said James W. McCulloch.

u.S,,1819

M'Culloch v. State

17 U.S. 316, 1819 WL 2135 (U.S.Md.), 4 L.Ed. 579,
4 Wheat. 316, 4 A.F.T.R. 4491, 42 Cont.Cas.Fed.
(CCH) P 77,296
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