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Supreme Court of Oregon.
REDFIELD ET AL.

v.
FISHER ET AL.

Oct. 24, 1930.

In Banc.

Appeal from Circuit Court, Marion County; L. H.
McMahan, Judge.

Action by Scott Redfield and another, copartners do-
ing business as Redfield & Wood, and others, against
Earl L. Fisher and others. Decree for defendants, and
plaintiffs appeal.

Remanded, with instructions to enter decree for
plaintiff.

*182 Plaintiffs are five individuals residing within
this state who are engaged in the investment banking
business; that is, they purchase and sell bonds, stocks,
notes, and other intangible property of the kind de-
scribed in section 1 of 1929 Session Laws, c. 429, p.
636. Three of the defendants comprise the tax com-
mission of this state; another is the Governor, and the
fifth the Attorney General of this state. The purpose
of this suit is to obtain a decree declaring invalid the
above-mentioned act which levies a tax of 5 per cent.
upon the gross income received from such property,
and to enjoin its enforcement.

From a decree in favor of the defendants, based upon
an order sustaining a general demurrer to the com-
plaint, the plaintiffs have appealed.
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laws. Laws 1929, p. 636, § 1; Const. Or. art. 1, § 32,
and art. 9, § 1; U.S.C.A. Const. Amend. 14.

[13] Taxation 371 2207

371 Taxation
371III Property Taxes

371III(C) Liability of Private Persons and
Property in General

371k2200 Property of Nonresidents or Ali-
ens

371k2207 k. Credits, Investments, and
Securities in General. Most Cited Cases

(Formerly 371k95(1))
Tax on intangibles permanently deposited in state by
nonresidents to facilitate their use in business in state
would be valid.

Statutes 361 72

361 Statutes
361II General and Special or Local Laws

361k70 Uniformity of Operation of General
Laws

361k72 k. Persons and Corporations. Most
Cited Cases

Taxation 371 2101

371 Taxation
371III Property Taxes

371III(B) Laws and Regulation
371III(B)3 Constitutional Requirements and

Restrictions
371k2101 k. Private Persons and Prop-

erty in General. Most Cited Cases
(Formerly 371k37.1)

Taxation 371 2141

371 Taxation
371III Property Taxes

371III(B) Laws and Regulation
371III(B)4 Constitutional Regulation and

Restrictions Concerning Equality and Uniformity
371k2141 k. Taxation of Individuals and

Corporations. Most Cited Cases
(Formerly 371k45)

Five per cent. tax on gross income from intangibles

received by individuals residing in state held invalid
as unreasonably discriminating between individual
and corporation. Laws 1929, p. 636, § 1; Const.Or.
art. 1, § 32, and art. 9, § 1; Const.U.S.Amend. 14.

**814 *181 Erskine Wood and M. M. Matthiessen,
both of Portland (Wood, Montague & Matthiessen, of
Portland, on the brief), for appellants.
Willis S. Moore and Miles H. McKey, Asst. Attys.
Gen. (I. H. Van Winkle, Atty. Gen., on the brief), for
respondents.
ROSSMAN, J. (after stating the facts as above).
The complaint, after describing the plaintiffs and the
defendants as above, together with the business in
which the plaintiffs are engaged, recites the following
matters: Each of the plaintiffs, during the year 1929,
owned bonds, notes, shares of stock in private cor-
porations, and other intangible property of the type
described in 1929 Session Laws, c. 429, p. 636, § 1,
subd. (e). None of the intangibles owned by the
plaintiffs were issued by the federal government and
none of them are exempted from taxation by the laws
of this state. Two of the plaintiffs, who are engaged
in business as copartners under the firm name of Red-
field & Wood, owned intangible property in the year
1929 employed in the ordinary course of their busi-
ness, from which each received in that year *183
more than $500 by way of interest and dividends.
These two individuals, during the same year, paid in-
terest in the sum of $200 upon capital borrowed by
them for the purchase of intangibles. Each of the oth-
er three defendants in 1929 received as interest and
dividends, more than $500; and each paid during that
year sums in excess of $200 on account of moneys
borrowed to finance the purchase of intangibles.
After the complaint had been filed, counsel on behalf
of the plaintiffs and the defendants subscribed to a
stipulation which recited, among other matters, the
following facts, and agreed that they should be
deemed a part of the complaint: The plaintiffs, in or-
der to promptly supply the demands of their trade
purchase quantities of securities and carry them in
stock until sold to buyers. As a matter of common
practice the value of the securities owned by the deal-
er to meet the requirements of his trade exceeds in a
substantial sum the amount of his capital. The excess
represents borrowed money upon which he is com-
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pelled to pay interest at the rate of not less than 6 per
cent. per annum. Each of the plaintiffs maintains an
office in the city of Portland, wherein he conducts his
business, and is subjected to all of the expenses incid-
ent to such a venture. There are many corporations
engaged in the same line of business in competition
with the plaintiffs, and they pursue substantially the
same practices employed by the plaintiffs. We quote
from the stipulation the following:

“Persons residents and domiciled in the state of
Washington are and in the year 1929 were engaged at
Portland, Oregon, in conducting in Oregon the busi-
ness of buying, owning and investing in notes made
by Oregon residents and secured by mortgages on
lands in Oregon.”

*184 The complaint recites various sections of the
above-mentioned act, also sections of the federal and
Oregon Constitutions; it charges that the act is invalid
on account of its conflict with these constitutional
limitations in several respects. We shall mention
them later.

Chapter 429, p. 636, Session Laws 1929, is applic-
able only to individuals resident within this state. It
imposes a tax of 5 per cent. per annum “upon income
from money and credits.” Section 2. It defines
“money and credits” as intangible properties; that is,
“money at interest, bonds, notes, claims and de-
mands, secured or unsecured (not including open ac-
counts), all shares of stock in corporations and any
and all other evidences of indebtedness.” Section 1
(e). In computing the amount of income subject to the
tax, each individual is granted an exemption of $200.
The act specifies that the tax shall become a personal
debt from the taxpayer to the state. If the tax is not
paid within the time specified by the act, severe pen-
alties are added to the sum payable, and an expedi-
tious method is provided whereby the taxpayers'
common property becomes subjected to liability for
the delinquent tax and the accumulated penalties. En-
forcement of the act is intrusted to the state tax com-
mission. Since the other provisions of this enactment
are not material to the issues before us, we shall omit
mention of them. It will be observed that, succinctly
stated, the act imposes a tax of 5 per cent. upon the
gross income from intangibles received by all indi-

viduals residing within the state; the tax is exacted
only from individuals. Session Laws 1929, c. 427, p.
617, is applicable to corporations. The validity of the
latter has not been challenged, but due to the fact that
both appellants and respondents have made *185 fre-
quent reference to it, we deem it advisable at this
point to make a résumé of its material provisions. It
limits its scope to national and state banks, building,
savings, and loan associations, financial, manufactur-
ing, mercantile, and business corporations. This act
(section 3) requires every national bank within the
state to pay annually “an excise tax according to or
measured by its net income * * * at the rate of 5 per
cent upon the basis of its net income”; further**815
(section 4), “every bank, other than a national bank-
ing association, and every financial corporation,
building and loan association, savings and loan asso-
ciation and mutual savings bank, located within the
limits of this state, shall annually pay to the state, for
the privilege of carrying on or doing of business by it
within this state, an excise tax according to or meas-
ured by its net income, to be computed in the manner
hereinafter provided, at the rate of 5 per cent upon the
basis of its net income.” The act declares that the
taxes exacted of banking institutions “shall be in lieu
of all other state, county and municipal taxes, upon
the corporations and associations therein mentioned,
except taxes upon their real property.” Chapter 427,
p. 617, § 6, next provides:

“Every mercantile, manufacturing and business cor-
poration doing business within this state, * * * shall
annually pay to this state, for the privilege of carrying
on or doing of business by it within this state, an ex-
cise tax according to or measured by its net income,
to be computed in the manner hereinafter provided, at
the rate of 5 per cent upon the basis of its net income
* * * each corporation mentioned in this section 6
shall be entitled to an offset against said tax in the
amount of taxes paid by it upon its personal property
located in this state, but the offset shall not exceed 90
per cent of the said tax.”

*186 The act provides that if the gross income of a
corporation is derived from business done both with-
in and without the state, the net income shall be de-
termined upon the portion done within the state only.
In computing net income corporations are permitted
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to deduct, among other items, interest payments,
losses sustained during the year, and debts found to
be worthless. The interest deduction “shall not ex-
ceed up to and including 5 per cent. upon deposits or
withdrawable shares in banks, building and loan as-
sociations, savings and loan associations and mutual
savings banks, and shall not include the income on
nonwith-drawable shares, nor on amounts credited to
undivided profits or surplus.” The act provides for
credits in the event the taxpayer has become liable to
a similar tax levied by another state upon the net in-
come of his business. The remaining portions of the
act are not sufficiently material to the issues before us
to warrant mention.

By way of brief résumé it will be observed that
chapter 427 exacts a tax of 5 per cent. upon the net
income of corporations from all sources, and that
chapter 429 imposes a tax of 5 per cent. upon the
gross income from intangibles owned by individuals
only. The latter act makes no provision whereby an
owner of securities who has made purchases by the
use of borrowed capital can make deductions from
his gross income for interest paid. In the event that
some of his intangibles prove to be either totally or
partially worthless, he is entitled to no deductions on
those accounts. Likewise operating expenses incurred
by him incidental to his investment must be borne by
him without deduction. A corporation, however, en-
gaged in the same kind of business is permitted by
chapter 427 to make all of these deductions in com-
puting net *187 income. The plaintiffs insist that
these circumstances establish their charges of dis-
crimination. However, it is to be observed that
chapter 427 requires corporations to include all gains
received by them in computing net income; thus
commissions earned in the sale of securities enter in-
to the income upon which the tax is payable. The in-
dividual escapes taxation from all income except that
received from interest and dividends.

Proceeding further with a review of these two acts,
we shall mention their titles and their purposes as ex-
pressed in the acts themselves. The title of chapter
429 is in part as follows: “To provide for the taxation
of the income derived from money, bonds. * * *”
Section 2 of chapter 429, p. 636, is as follows: “A tax
is hereby imposed on every resident taxpayer, which

tax shall be levied, collected and paid annually at the
rate of 5 per cent upon income from money and cred-
its as herein defined.” The title of chapter 427, p.
617, is in part as follows: “To provide for an excise
tax upon national banking associations. * * *” Sec-
tion 1 of this act states: “This act shall be known and
cited as the excise tax of 1929.” A subsequent provi-
sion of this act (section 2(e) states: “The term ‘excise
tax,’ as herein used, means a tax measured by or ac-
cording to net income imposed upon national banking
associations, * * * and business corporations for the
privilege of carrying on or doing business in this
state.”

Before setting forth our consideration of the validity
of chapter 429, we shall mention chapter 317, p. 405,
Session Laws of 1927. The defendants contend that
by reason of the act just mentioned chapter 429 levies
a tax in lieu of the personal property tax which other-
wise would be imposed upon intangibles. *188
Chapter 317, p. 405, of 1927 Session Laws makes
provision: “All stocks, bonds, notes and all moneys
or debts due or to become due to any person, the di-
vidends, interest or other income from which is tax-
able under the * * * income tax law or laws which
may hereafter be enacted, are hereby exempted from
taxation as property.”

The plaintiffs contend that chapter 429 is in conflict
with section 32 of article 1 and section 1 of article 9
of the Oregon Constitution and also in conflict with
the portion of the Fourteenth Amendment to the fed-
eral Constitution, which restrains the states from
denying to any person the equal protection of the
laws. The above-mentioned provisions of our state
Constitution are as follows:

**816 Article 1, § 32. “No tax or duty shall be im-
posed without the consent of the people or their rep-
resentatives in the legislative assembly; and all taxa-
tion shall be uniform on the same class of subjects
within the territorial limits of the authority levying
the tax.”

Article 9, § 1. “The legislative assembly shall, and
the people through the initiative may, provide by law
uniform rules of assessment and taxation. All taxes
shall be levied and collected under general laws oper-
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ating uniformly throughout the state.”

Specifically the plaintiffs contend that chapter 429
conflicts with the above constitutional provisions in
the following: (1) The act makes an arbitrary classi-
fication between corporations and natural persons,
taxing the latter 5 per cent upon their gross income
from intangibles and exempting the former; (2) it
makes an arbitrary classification between Oregon res-
idents and residents of other states doing an invest-
ment banking business in this state, taxing the former
and exempting the latter.

*189 We deem it necessary at the outset to determine
the nature of the tax which chapter 429 proposes to
impose; that is whether it is an ad valorem tax im-
posed upon intangibles, or is one assessed upon in-
come as an excise. In the differences between these
two kinds of taxes, as pointed out by Mr. Justice Har-
ris in the following language quoted from Portland v.
Portland Ry., L. & P. Co., 80 Or. 271, 156 P. 1058,
1068, we find the occasion for the inquiry we shall
now make:

“A property tax must be on an ad valorem basis, be-
cause it is a direct tax on property; but there is no
constitutional requirement that a business or occupa-
tion tax shall be so measured. Ellis v. Frazier, 38 Or.
462, 63 P. 642, 53 L. R. A. 454. Judicial precedents
have firmly established the rule that a definite per
centum of the gross receipts of the business may be
taken as the measure of the amount to be paid for the
privilege of actually transacting a business, and,
moreover, this method of ascertaining the amount of
a license tax, whether on a business or for the priv-
ilege of doing business in a corporate capacity, is not
necessarily a tax on the earnings. * * * If an ad valor-
em tax is levied on property, then, in the absence of
statutory, charter, or constitutional restrictions, the
only limits to the exercise of the power to tax are the
necessities of the public treasury; but where a muni-
cipality is authorized to license occupations and busi-
nesses, either for the purpose of regulation or for rev-
enue, the power cannot be used unreasonably, nor
can the tax be fixed so high that it will practically
prohibit the pursuit of ordinarily lawful businesses.”

[1] The plaintiffs contend that the tax imposed by

chapter 429 is a tax upon property; that is, upon the
intangibles themselves. The defendants insist that
chapter 429 levies an income tax measured by the
gross receipts which the owners of the intangibles de-
rive from those investments. It is evident that if this
tax *190 is imposed upon the property itself, then in-
tangibles are taxed only when they are owned by in-
dividuals, because the tax of 5 per cent. levied upon
the net income of corporations by chapter 427 is not a
tax upon the intangibles, but is an excise levied upon
the privilege of doing business in corporate form. The
latter conclusion is warranted not only by the fact that
counsel for both parties have so described the nature
of chapter 427, but also by its plain phraseology and
manifest purpose.

Many carefully reasoned cases can be readily as-
sembled which held, under the circumstances present
in them, that a tax on income from property is a tax
upon the property which produced the income. One
of the most notable of these decisions is found in Pol-
lock v. Farmers' Loan & Trust Co., 158 U. S. 601, 15
S. Ct. 912, 39 L. Ed. 1108, there the federal Supreme
Court, after the matter had been twice argued, held
that a tax on income derived from real or personal
property is a direct tax upon the property which
earned the income. In the very recent case of Macal-
len v. Massachusetts, 279 U. S. 620, 49 S. Ct. 432, 73
L. Ed. 874, the court applied that rule to the follow-
ing situation: A statute of Massachusetts levied a tax
of 2 1/2 per cent. upon the net income of corpora-
tions, and provided that net income should include
earnings of tax-exempt securities including the oblig-
ations of the federal government. A direct tax upon
the latter would be invalid. The court found that the
act was intended to reach the interest produced by
federal tax-exempt bonds. Having thus concluded,
the court employed the rule that a tax on income is a
tax upon the property which produced it, and held the
statute invalid. In Thompson v. McLeod, 112 Miss.
383, 73 So. 193, 195, L. R. A. 1918C, 893, Ann. Cas.
1918A, 674, the Mississippi court held that a legislat-
ive *191 enactment fixing a tax upon all persons pur-
suing the business of extracting turpentine from
standing trees at the rate of 1/4 of 1 per cent. for each
cup was a property tax and not a privilege tax. In an-
nouncing its conclusion the court sets forth trite quo-
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tations from many of the decisions of other courts to
the effect that a tax upon an essential attribute of a
thing is a tax upon the thing itself. It quoted from
Coke: “What is land but the profits thereof?” We re-
peat the following much-quoted language of the Mas-
sachusetts court:

“A tax upon income from money on deposit or at in-
terest, from bonds, notes or other debts due, and as
dividends from stocks, coupled with exemption from
all other taxation of the principal from which such in-
come flows, is in substance and effect a tax upon the
property from which it is derived. A tax **817 upon
the income of property is in reality a tax upon the
property itself. Income derived from property is also
property. Property by income produces its kind, that
is, it produces property and not something different.
It does not matter what name is employed. The char-
acter of the tax cannot be changed by calling it an ex-
cise and not a property tax. In its essence a tax upon
income derived from property is a tax upon the prop-
erty. This was decided after most elaborate consider-
ation, with affluent citation of authorities, in Pollock
v. Farmers' Loan & Trust Co., 157 U. S. 429, 581, 15
S. Ct. 673, 39 L. Ed. 759; Id., 158 U. S. 601, 15 S.
Ct. 912, 39 L. Ed. 1108. We do not need to review
that ground or to restate the arguments in its support.
It follows that a tax upon such income is a property
and not an excise tax. This point is covered also by
opinion of the Justices, touching the so-called three-
mill tax, reported in 195 Mass. 607, 84 N. E. 499. We
adhere to the principles there stated and to the con-
clusion there reached. To the same effect see Opinion
of the Justices, 77 H. H. 611, 93 A. 311.” In re Opin-
ion of the Justices, 220 Mass. 613, 108 N. E. 570,
574.

*192 [2][3] In fact, the courts have so many times an-
nounced the conclusion that a tax upon income is a
tax upon the property which produced the income
that the editor of Ruling Case Law thus expresses the
rule: “It is probably now generally conceded that a
tax laid directly upon the income of property is a tax
upon the property itself.” 26 R. C. L. Taxation, § 116,
p. 141. Credits, the right to receive money of the
debtor, are always held taxable as a species of prop-
erty. In re Opinion of the Justices, 77 N. H. 611, 93
A. 311. Without setting forth any further review of

the authorities, we believe that the conclusion is well
justified that a tax laid directly upon the income of
property, real or personal, may well be regarded as a
tax upon the property which produced the income.

[4][5] Much well-reasoned authority may also be
found to support the proposition that income is itself
property, especially when it is the product of property
as distinguished from personal effort. The much-cited
case of Waring v. Mayor, etc., of City of Savannah,
60 Ga. 93, held that income was not property until it
was invested, placed in a bank, or locked up at home
as reserve. We quote from the decision: “Property is
a tree; income is the fruit; labor is a tree; income, the
fruit; capital, the tree; income the fruit; * * * but so
long as it is fruit merely, and plucked to eat, and con-
sumed in the eating, it is no tree, and will produce it-
self no fruit.” In the case just mentioned the income
was derived from both capital and labor. In Eliasberg
Bros. Merc. Co. v. Grimes, 204 Ala. 492, 86 So. 56,
58, 11 A. L. R. 300, the court held that income is
property within the meaning of the state Constitution
which prohibited the Legislature from levying a tax
at a greater rate than 65/100 of 1 per cent. “on the
value of *193 the taxable property within this state,”
and criticized the syllogism of the Georgia court
above mentioned by pointing out:

“* * * Investing, or depositing, or locking up what is
received as income, changes not its character, but
merely its use; and the notion that a tree is property,
while its fruit is not, cannot be sustained upon any
principle of logic or common sense.”

Before announcing its conclusion, the Alabama court
reviewed a large number of decisions by the courts of
other states holding that income is property. See also
Hattiesburg Grocery Co. v. Robertson, 126 Miss. 34,
88 So. 4, 25 A. L. R. 748. The conception, that in-
come from property is property, received recognition
in the well-considered decision written by Mr. Justice
McCourt in Standard Lumber Co. v. Pierce, 112 Or.
314, 228 P. 812, 819, wherein he stated: “And such a
classification is not rendered invalid, or the tax void,
as contended by plaintiff, as to the incomes included
therein which grow out of the ownership or use of
property, and, like their sources, are property.” In all
of the cases just referred to, with the exception of the

292 P. 813 Page 7
135 Or. 180, 292 P. 813, 73 A.L.R. 721
(Cite as: 135 Or. 180, 292 P. 813)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180043
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180043
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180043
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180044
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180044
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1908003294
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=161&FindType=Y&SerialNum=1915026154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&ReferencePositionType=S&SerialNum=1915003214&ReferencePosition=574
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&ReferencePositionType=S&SerialNum=1915003214&ReferencePosition=574
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&ReferencePositionType=S&SerialNum=1915003214&ReferencePosition=574
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=161&FindType=Y&SerialNum=1915026154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=161&FindType=Y&SerialNum=1915026154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=359&FindType=Y&SerialNum=1878005637
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=359&FindType=Y&SerialNum=1878005637
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=734&FindType=Y&ReferencePositionType=S&SerialNum=1920132618&ReferencePosition=58
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=734&FindType=Y&ReferencePositionType=S&SerialNum=1920132618&ReferencePosition=58
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=734&FindType=Y&ReferencePositionType=S&SerialNum=1920132618&ReferencePosition=58
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=734&FindType=Y&SerialNum=1921106411
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=734&FindType=Y&SerialNum=1921106411
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1924102444&ReferencePosition=819
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1924102444&ReferencePosition=819


last, the income was net income and it was the
product of both labor and capital. In the Pollock,
Macallen, and Thompson Cases, the income was de-
rived from capital or property only. In the Macallen
Case, the taxpayer, after computing his net income,
was required to add to it his total receipts from tax-
exempt securities and thus the 2 1/2 per cent. tax,
levied by the Massachusetts act, operated upon that
income similar to the 5 per cent. tax imposed by our
present act. The income, which chapter 429 proposes
to tax, is the gross income earned by securities. An
interest coupon, attached to a bond, is as distinctly
property, as is *194 the bond itself. Such a coupon
could readily be made the subject-matter of an action
of conversion or of replevin. One who feloniously de-
prives the owner of the coupon can be prosecuted for
larceny, and if the bond itself can be taxed it is diffi-
cult to understand why the interest coupon should es-
cape taxation. Such being the situation before us, we
are persuaded that under these circumstances, at least,
income can be considered property.

[6][7][8] Having concluded that a tax imposed by the
Legislature upon the gross income of property may
be considered as a tax upon the property which pro-
duced the income, and also that a tax upon gross in-
come from property may well be held a tax upon
property, we come now to the problem whether a le-
gislative intent is expressed in chapter 429 to tax
property, or to levy an income tax in an amount
measured by 5 per cent. of the gross receipts from in-
tangibles. In other words, is the purpose**818 of this
act to impose a tax upon intangible property, or to
take from the recipient of income from intangibles a
portion thereof as remuneration to the state for the
privileges bestowed by it which enabled the taxpayer
to produce, receive, accumulate, and enjoy his prop-
erties. In determining this problem we notice that the
same session of the Legislature which enacted
chapter 429 also made provision for an income tax,
and clearly expressed its purpose in that regard. 1929
Session Laws, ch. 448, p. 678. (The enforcement of
this statute has been withheld due to the Referendum
laws of this state.) If chapter 429 was intended to tax
income, it is difficult to understand why it was not in-
cluded as a part of chapter 448, which also taxes the
income of individuals only. Further it will be ob-

served that the tax imposed by chapter 429 *195 op-
erates upon gross income and not upon net income.
While it may be possible to write an income tax stat-
ute which operates on gross income, yet the present
departure from the general practice is somewhat per-
suasive that the tax was not intended as one imposed
upon income. Moreover, a tax upon gross income
finds but little support in the economic reasons which
sustain income taxes. It is the theory of such taxes
that they cast the burden of governmental mainten-
ance upon those best able to bear it. But, gross in-
come does not necessarily indicate the possession of
available surplus. When gross receipts can be re-
garded as reliable evidence of the value of the prop-
erty which produced them, taxes upon gross receipts
are frequently regarded, not as excise taxes, but as
taxes upon property; the cases will be found cited in
Cooley Taxation (4th Ed.) §§ 157 and 844. The gross
receipts from the intangibles mentioned in this stat-
ute, we believe, can be fairly regarded as true repres-
entations of the value of the properties which pro-
duced them. Income taxes generally do not select as
the subject-matter of their levys the income from one
source only and neglect all others. This conception of
such taxes is given voice in Young v. Illinois Athletic
Club, 310 Ill. 75, 141 N. E. 369, 30 A. L. R. 985. The
very fact, therefore, that chapter 429 is applicable
only to intangibles, while chapter 448 taxes general
income received by individuals, is persuasive that
chapter 429 is not an income tax. It is true that sec-
tion 2 of the act declares: “A tax is hereby imposed
on every resident taxpayer, which tax shall be levied
* * * at the rate of 5 per cent. upon income from * *
*” The title of the act, which we have already quoted,
contains a similar intimation that possibly the Legis-
lature *196 regarded the act as an income tax statute.
But if these be deemed legislative declarations that
the act is an income tax statute, it is nevertheless true
that such declarations, while entitled to serious con-
sideration, are not controlling upon the courts. It is
our duty to determine for ourselves the true nature of
this tax. Macallen v. Massachusetts, supra; many au-
thorities to like effect are cited in Aberdeen Savings
& Loan Ass'n v. Chase (Wash.) 289 P. 536, 538. In
the case last mentioned, and also in Burr v. Chase
(Wash.) 289 P. 551, the Supreme Court of our neigh-
boring state passed upon the validity of an enactment
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of the legislature of Washington which contained
some taxation provisions similar to those before us.
The tax was imposed, however, upon the receipts of
corporations only and required them to make returns
(among other items) “on interest received from feder-
al, state, municipal or other bonds, and, except as
hereinafter otherwise provided, all dividends received
on stocks. * * *” The act recited its purpose in phras-
eology similar to that employed by chapter 427 previ-
ously quoted; that is, that it was an excise imposed
for the privilege of doing business in corporate from.
The Washington court held that it constituted a prop-
erty tax. The fact that intangibles have escaped taxa-
tion in this state is so well known that we feel we are
justified in taking notice of that fact. Likewise there
has been an insistence that intangibles should dis-
charge their fair portion of the tax burden like other
property. Having in mind all of the foregoing, it is
our conclusion that chapter 429 was intended to levy
a tax upon property and was not enacted as an in-
come tax statute.

Having reached the conclusion that chapter 429
levies a tax upon property, it is at once evident that
*197 such property is taxed only when it is owned by
an individual. Chapter 427 does not endeavor to tax
intangibles. The tax imposed by it, as the act itself
expressly declared, is upon the corporate franchise
which is a type of property not possessed by those
who are affected by chapter 429. Payment of the sum
exacted by chapter 427 constitutes the corporations'
remuneration to the state for the privilege of doing
business in corporate form. We have taken the fol-
lowing from Flint v. Stone Tracy Co., 220 U. S. 108,
31 S. Ct. 342, 353, 55 L. Ed. 389, Ann. Cas. 1912B,
1312:

“* * * The thing taxed is not the mere dealing in mer-
chandise, in which the actual transactions may be the
same, whether conducted by individuals or corpora-
tions, but the tax is laid upon the privileges which ex-
ist in conducting business with the advantages which
inhere in the corporate capacity of those taxed, and
which are not enjoyed by private firms or individuals.
These advantages are obvious, and have led to the
formation of such companies in nearly all branches of
trade. The continuity of the business, without inter-
ruption by death or dissolution, the transfer of prop-

erty interests by the disposition of shares of stock, the
advantages of business controlled and managed by
corporate directors, the general absence of individual
liability, these and other things inhere**819 in the
advantages of business thus conducted, which do not
exist when the same business is conducted by private
individuals or partnerships. It is this distinctive priv-
ilege which is the subject of taxation, not the mere
buying or selling or handling of goods, which may be
the same, whether done by corporations or individu-
als.”

[9] The individual, unlike the corporation, cannot be
taxed for the mere privilege of existing. The corpora-
tion is an artificial entity which owes its existence
and charter powers to the state; but the individuals'
*198 rights to live and own property are natural
rights for the enjoyment of which an excise cannot be
imposed. 26 R. C. L. Taxation § 209, p. 236; Cooley
Taxation (4th Ed.) § 1676; In re Opinion of the
Justices, 195 Mass. 607, 84 N. E. 499. Thus when the
corporation pays 5 per cent. of its net income to the
state in obedience to chapter 427, it has not paid an
ad valorem tax based upon the value of its intan-
gibles, or calculated upon the return from such pos-
sessions, but has discharged an entirely different tax
imposed for a very different reason.

Thus we have a situation where the individual is
compelled to pay a tax upon his intangibles while the
corporation escapes entirely from this tax; yet the tax
could be levied as well upon the corporation as upon
the individual. Double taxation would not result if the
corporation were given credit upon its excise tax for
any payments made upon its intangible tax. The Le-
gislature cannot grant an exemption from a tax on
property by accepting as a substitute an excise tax not
based upon the value of the property of the exempted
individuals. 26 R. C. L. Taxation § 223, and Cooley
Taxation (4th Ed.) §§ 662 and 663.

The effect of the Fourteenth Amendment to the feder-
al Constitution, wherein it guarantees to all the equal
protection of the laws, and the provisions of the Ore-
gon Constitution, previously quoted, requiring uni-
formity and equality in taxation, were recently ably
expounded by Mr. Justice McCourt in Standard Lum-
ber Co. v. Pierce, supra. We quote from Atchison,
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etc., Railroad Co. v. Matthews, 174 U. S. 96, 19 S.
Ct. 609, 612, 43 L. Ed. 909:

“The equal protection guarantied by the constitution
forbids the legislature to select a person, natural or
artificial, and impose upon him or it burdens and
*199 liabilities which are not cast upon others simil-
arly situated. It cannot pick out one individual, or one
corporation, and enact that whenever he or it is sued
the judgment shall be for double damages, or subject
to an attorney's fee in favor of the plaintiff, when no
other individual or corporation is subjected to the
same rule. Neither can it make a classification of in-
dividuals or corporations which is purely arbitrary,
and impose upon such class special burdens and liab-
ilities. Even where the selection is not obviously un-
reasonable and arbitrary, if the discrimination is
based upon matters which have no relation to the ob-
ject sought to be accomplished, the same conclusion
of unconstitutionality is affirmed.”

In Standard Lumber Co. v. Pierce, supra, this court
declared that classification must “rest upon some
ground of difference having a fair and substantial re-
lation to the object of the legislation so that all per-
sons similarly circumstanced shall be treated alike.”
In Quaker City Cab Co. v. Pennsylvania, 277 U. S.
389, 48 S. Ct. 553, 555, 72 L. Ed. 927, the federal
Supreme Court held invalid a statute which imposed
a tax of 8 mills per dollar upon the gross receipts of
corporations engaged in the transportation of persons
and freight, but made no mention of individuals en-
gaged in the same pursuit. The court declared: “The
character of the owner is the sole fact on which the
distinction and discrimination are made to depend.
The tax is imposed merely because the owner is a
corporation. The discrimination is not justified by
any difference in the source of the receipts or in the
situation or character of the property employed.” In
Frost v. Corporation Commission, 278 U. S. 515, 49
S. Ct. 235, 238, 73 L. Ed. 483, the same court said:
“A classification which is bad because it arbitrarily
favors the individual as against the corporation cer-
tainly cannot be good when it favors the corporation
as against the individual.”

*200 It must be evident that chapter 429 is invalid
unless other circumstances not yet considered by us

come to its support. The Attorney General believes
that the act can be sustained by disregarding the cor-
porate entity, and comparing the situation of a group
of individuals engaged in the investment banking
business, as a partnership, with another group en-
gaged in the same business who have incorporated
their association. He argues that the first group would
be taxed only under chapter 429, while the second
group would be taxed twice; once by reason of
chapter 427, and a second time when the profits of
the enterprise are passed from the corporation to the
stockholder in the form of dividends. In comparing
the conditions of the two groups, we must disregard
the tax imposed by chapter 427 because that is a sum
taken from the second group on account of a special
corporate privilege which it enjoys, and which the
first group evidently felt it could not afford. But let us
now determine whether chapter 429 will operate
equally upon both groups. If it were evident that the
corporation would distribute to the associates all of
its profits like a partnership is bound to do, then
every dollar of corporate profits would be taxed, and
the two groups would be brought into an equal condi-
tion. But it is **820 common knowledge that all of
the profits of a corporation are rarely distributed to
the stockholders. In fact, under the spur of modern
taxation laws only the inescapable minimum is thus
distributed in cash. In financial corporations, of the
type that are in competition with the plaintiffs, re-
serves, surpluses, and undivided profits are con-
stantly augmented from annual net earnings. These
earnings, retained in the corporations' possession, and
distributed from time to time *201 by means, other
than cash dividends, would entirely escape taxation
under chapter 429. For instance section 1, subd. (f),
exempts stock dividends from inclusion in compiling
individual net income. Hence the tax on dividends
would fail as a practical matter from bringing the two
groups into substantially the same condition. The
burden of taxation borne by the stockholders would
be substantially less than that borne by the individual.

[11] It is also contended by the defendants that the
combined effect of the act now before us and chapter
317, p. 405, Laws 1927, previously quoted, is to re-
lieve the owner of the personal property tax upon his
intangibles when he has discharged the tax assessed
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by chapter 429. In other words, the Attorney General
argues that the tax assessed by chapter 429 is in lieu
of the personal property tax and is therefore valid.
Disposing of this contention, it is our opinion that
chapter 317, p. 405, Laws 1927, exempted intan-
gibles from the personal property tax only when their
owner had been subjected to an income tax, and had
reference to the income tax statute before this court in
Standard Lumber Co. v. Pierce, supra, which is no
longer a law at this time. Since we have held that
chapter 429 is not an income tax law, but is a prop-
erty tax law, chapter 317, p. 405, Laws 1927, has no
application. Moreover, as a practical matter no per-
sonal property tax is imposed upon intangibles, and
finally since chapter 427 exempts corporations from
some of the existing tax burdens upon payment of the
excise tax the unfavorable condition of the individual
is as burdensome after the exemption from the per-
sonal property tax as before.

[12] It follows from the foregoing that in our opinion
chapter 429, Session Laws 1929, is invalid *202 on
account of the fact that it discriminates in an unreas-
onable manner between the individual and the cor-
poration in the levying of the tax exacted by it and
there fore denies to the individual the equal protec-
tion of the laws.

So far we have made no mention of Conner v. State,
82 N. H. 126, 130 A. 357, In re Opinion of the
Justices, 77 N. H. 611, 93 A. 311, and Shields v. Wil-
liams, 159 Tenn. 349, 19 S.W.(2d) 261, upon which
the Attorney General especially relies in support of
this act. In Conner v. State the tax statute, whose
validity was upheld, was substantially similar to that
now before us. The intangible tax statute sustained in
Shields v. Williams made no discrimination between
corporations and individuals. In fact, the decision is
entirely silent upon that subject. The references made
by the court to the statute as an income tax statute
were induced by the fact that the Tennessee Constitu-
tion (article 2, § 28) provided: “The legislature shall
have power to levy a tax upon incomes derived from
stocks and bonds that are not taxed ad valorem.” The
New Hampshire decision entitled “Opinions of the
Justices” was rendered in answer to a question con-
cerning the power of the Legislature to levy a tax
upon income received from intangibles, and it also

was not concerned with discriminations between in-
dividuals and corporations. Its importance is due to
the intimations contained in it that such a tax consti-
tutes an income tax and by reason of a statement con-
tained in it which we shall later quote. We appreciate
the importance of the decision in Conner v. State and
have given to it much consideration on account of our
respect for the tribunal which wrote it. The New
Hampshire court was persuaded that a tax upon the
income received by a corporation from in tangibles,
and a tax *203 imposed upon the dividends received
by the stockholder, would in effect constitute double
taxation in violation of the constitutional limitations
of that state. It therefore concluded that the Legis-
lature could properly make a classification and ex-
empt the corporation from the payment of the tax. It
believed that the number of the corporations which
would not pass on their full earnings to their stock-
holders in cash dividends would be negligible. But it
will be observed that income from intangibles is only
one of the numerous sources from which a corpora-
tion derives gain, and if the above argument of the
court should be carried to its logical conclusion, all of
the corporations' properties would escape taxation be-
cause eventually the profits from these various other
sources would be taxed when they came into the
stockholders hands as dividends. We also observe
that the New Hampshire court declared that under the
Constitution of that state the “power to impose dis-
proportionate taxes” was “specially permitted.” In Re
Opinion of the Justices, 77 N. H. 611, 93 A. 311, 318
the court had written in answer to the aforementioned
question propounded by the Legislature:

“The tax upon rent is a direct tax upon the land out of
which the rent issues. The tax upon the income of
bonds is a direct tax upon the bonds themselves. The
tax upon interest is a direct tax upon the money
which earns the interest.”

In Re Opinion of the Justices (N. H.) 149 A. 321,
328, we take the following excerpts **821 from the
court's answer to a further question propounded by
the Legislature:

“Improvements and betterments upon the corporate
estate, or a surplus held in the treasury, would not be
passed on to stockholders, and they would thus es-
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cape taxation if the business were incorporated,
whereas they would be taxable in the case of an indi-
vidual*204 owner. * * * Such a provision would ob-
viate the defect in the present income tax law, under
which dividends, received by local corporations and
by them in turn paid out as dividends to non-resident
stockholders, go tax free.”

For the reasons above pointed out, we decline to fol-
low Conner v. State as a precedent. The tax it sus-
tained was imposed under a provision of the New
Hampshire Constitution which authorized taxes upon
“* * * and other classes of property”; hence we as-
sume that the court regarded it as a tax upon property,
although loose expressions in the opinion may indic-
ate that it entertained other views.

[13] We have given earnest consideration to the fail-
ure of the act to tax intangibles permanently depos-
ited in this state by nonresidents to facilitate their use
in business ventures here conducted by their owners.
Such a tax would be valid. Shaffer v. Carter, 252 U.
S. 37, 40 S. Ct. 221, 64 L. Ed. 445, and Travis v.
Yale & Towne Mfg. Co., 252 U. S. 60, 40 S. Ct. 228,
64 L. Ed. 460.

It follows from the foregoing that in our opinion
chapter 429 is invalid due to its conflict with the pro-
visions of the Fourteenth Amendment to the federal
Constitution, which guarantees the equal protection
of the laws. We have not discussed in the foregoing
opinion all of the numerous authorities cited by coun-
sel on both sides, although we have read and studied
them carefully. The briefs in this case, as well as in
the two companion cases of Kiernan v. Norblad et al.,
292 P. 821, and Miller v. Norblad et al., 292 P. 822,
display industry and skill. The cause will be re-
manded to the circuit court with instructions to enter
a decree in harmony with the prayer of the complaint.

KELLY, J., did not participate in this decision.
Or. 1930.
Redfield v. Fisher
135 Or. 180, 292 P. 813, 73 A.L.R. 721
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