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Abstract
The dualism between public and private spheres of action has been identified as a key feature of
Western, liberal thought. Its normative consequences in domestic law have been much
critiqued on both practical and theoretical grounds. The article examines how this same
distinction operates in international law, inter alia through the principles of attribution for
the purposes of state responsibility to delineate the reserved area from international
intrusion. It questions whether the changing concept of the role of the state undermines the
usefulness of the distinction and considers some of the strategies engaged for its avoidance, in
particular within human rights jurisprudence.

The International Law Commission’s (ILC) Draft Articles on State Responsibility
adopted on first reading in 19961 are currently being revised in light of government
comments by the Special Rapporteur, James Crawford.2 Although their final form
remains unresolved, significant parts of the Draft Articles have already been relied
upon, for example by the International Court of Justice, as customary international
law.3 The Special Rapporteur has emphasized that the articles do not encompass
primary rules of international obligation, but describe the secondary rules of state
responsibility for the commission of an internationally wrongful act. Responsibility of
other international actors, such as international governmental organizations, and
individual responsibility for international crimes do not form part of this reference.

The concept of state responsibility rests upon distinguishing acts and omissions that
can be attributed to the state from those that cannot,4 for it is axiomatic that ‘[p]rivate
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conduct is not in principle attributable to the state’.5 The relevant articles, Articles
5–15, have been streamlined by the Drafting Committee,6 but the essentials remain
unaltered. Article 5 (which retains all the elements of former Articles 5, 6 and 7(1))
sets out the general principle of attribution to the state of the acts of its organs.7

Attribution does not depend upon a functional classification of activities but upon the
characterization of the actor as a state organ, acting in that capacity. Nor is the
position of a particular organ within the organizational structure of the state
determinative. Identification of a state organ is established primarily by the internal
law of the state,8 although its determination can be corrected in accordance with
international law where an entity which in fact operates as a state organ has not been
so classified by the internal law.9 Organs of both the central government and local
sub-divisions of the state are included. A functional categorization is brought into
Article 7, which attributes to the state responsibility for conduct of a non-state entity
that has been empowered with ‘elements of the governmental authority’, again
providing it was acting in that capacity at the time of the act. On first reading, those
actions by non-state actors for which the state is not responsible (‘negative
attribution’) were spelled out,10 but the relevant articles have currently been deleted
on the recommendation of the Special Rapporteur.11

Article 8 extends state responsibility to situations where an organ is ‘acting on the
instructions of, or under the direction and control of, that State in carrying out the
conduct’.12 Article 8 bis, the most significant addition, envisages exceptional
circumstances where certain conduct is carried out in the absence of the official
authorities, because of the total or partial collapse of the state. Article 10 attributes to
the state ‘conduct of organs acting outside their authority or contrary to instruc-
tions’.13 Article 15 prescribes when the actions of an insurrectionist movement are
exceptionally attributable to the state,14 while Article 15 bis makes attributable acts
that would not otherwise be so, if they are acknowledged and adopted by the state as
its own.15 Such adoption does not necessarily denote approval by the state of the
conduct.

The dichotomy between internationally wrongful acts or omissions that incur state
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responsibility through attribution to the state from those that do not, is one of the
ways in which international law rests ‘on a variety of distinctions between public and
private worlds’.16 Although the Draft Articles do not espouse the language of
public/private, this distinction brings into the law of state responsibility the reserved
domain from international intrusion.17 The residual area of domestic jurisdiction has
been greatly reduced by human rights law which itself adds another layer of
public/private opposition through its traditional applicability only to the relations
between the state and individuals, through the acts of public officials. Human rights
discourse thus largely excludes abuses committed by private actors. Doctrines of
sovereign immunity also categorize foreign governmental acts.18 The retention of
immunity from suit within the domestic courts of another state for governmental acts
(jure imperii) asserts the international quality of those acts, while its denial for private
or commercial acts (jure gestionis) locates them within the national, domestic arena.19

The dualism between public and private spheres of activity has been identified as a
key feature of classical, Western liberal thought.20 Despite its pervasiveness, its
normative consequences in domestic law have been much criticized on both practical
and theoretical grounds.21 For example, it has been argued that there is no reliable or
constant basis for the distinction. Concepts of the public and private are complex,
shifting, and reflect political preferences with respect to the level and quality of
governmental intrusion. Since there is no constant, objective basis for labelling an
activity or actor as ‘private’, the judiciary regularly resorts to this as a device to avoid
ruling on political issues. This in turn obscures the ways in which government policy
regulates the so-called private sphere.

Perhaps the most trenchant theoretical criticisms of ‘these difficult and dangerous
distinctions’22 have come from feminist writers, who argue that the liberal opposition
between public life, the domain of business, economics, politics and law, and private
life, the domestic sphere of the family, has both supported and obscured the structural
subordination of women.23 The division is more than a distinction between two forms
of social activity for it also denies the symbiotic dependency between the two.24 The
representation of the public world as superior to the private, and the traditional
location of women within the latter, renders them largely invisible in public life. The
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legal translation of the division requires the denial of equality within the family.25 It is
further entrenched by the sexual division of labour (unpaid work within the family
and undervalued ‘women’s’ jobs in the paid sector) upon which the maintenance of
the public sector depends.

Many of these criticisms are equally pertinent to the replication of the dichotomy
within international law, which upholds a very traditional view of the role of the state.
Its claim to universal applicability assumes a commonly accepted rationale for
distinguishing between the conduct of state organs and that of other entities which in
fact depends upon philosophical convictions about the proper role of government and
government intervention. The location of any line between public and private activity
is culturally specific and the appropriateness of using Western analytical tools to
understand the global regime is questionable.26 Some governments have voiced their
concerns. Germany, for example, queried whether the Draft Articles sufficiently take
account of the fact that states increasingly entrust persons outside the structure of
state organs with activities ‘normally’ attributable to a state, and suggested that the
assumption of governmental function is rooted in the past rather than in present
conditions. The United Kingdom also doubted whether what constitutes govern-
mental functions can be effectively defined and included within the Articles since
there is no shared understanding of the concept. Policies of privatization and
self-regulation have reduced areas of direct government control; should this be
accompanied by reduced international responsibility? The UK illustrated the difficult-
ies by reference to private railway police and requested the Commission to give
guidance on such problems.27

Some of the difficulties raised by the legal distinction between acts of public officials
and private actors are exposed by the international crime of torture. The Convention
against Torture provides that torture constitutes pain or suffering inflicted by, or at
the instigation of, or with the consent or acquiescence of, a public official or other
person acting in an official capacity.28 Thus, violence committed by private actors does
not constitute torture under international law, even when inflicted to intimidate or
punish the victim. The proceedings commenced against General Pinochet highlight
this dilemma in the context of state immunity through the claim that a former head of
state — the most public of public officials — remains immune from criminal charges
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for such acts in the domestic courts of a foreign state.29 An alternative view is that
torture and crimes against humanity can never be regarded as official governmental
functions. The Pinochet case brings together two levels of the public/private
distinction: the public position of a (former) head of state and the characterization of
the alleged acts as official or otherwise. State responsibility rests primarily on the
former — commission of a wrongful act by a state organ — but the nature of the act
also becomes relevant through the requirement that the state organ is acting in that
capacity and in determining responsibility for unauthorized acts. Responsibility for
torture blurs the two.30 If the alleged acts are classified as not constituting
governmental functions, criminal proceedings against an accused individual may
proceed regardless of any claim for immunity (unless the alleged perpetrator is a
current head of state or diplomat), but the same reasoning carried into the principles
of state responsibility might suggest that the acts are not attributable to the state that
provided the apparatus and setting for torture.31 There is no requirement that the
criteria for designating activities as non-governmental for the purposes of determin-
ing whether jurisdictional immunity can be legitimately upheld should be the same as
in other areas of international law, but lack of consistency exposes the tensions within
the multiple levels of the public/private distinction.

Throughout contemporary social organization the distinction between the consti-
tution and functions of state organs and other bodies has become blurred. If statehood
itself is contested, the possibility of state responsibility may be excluded, or upheld
through fiction.32 The Draft Articles isolate the position of insurrectionist movements
as an example of non-state actors for whose acts the state bears no responsibility
(unless the insurrection is successful in establishing itself as the new government),
because such a body directly opposes the authority of the government.33 The ILC notes
that such movements are themselves fluid and uncertain, but they are not alone in
challenging governmental power. Civil society in diverse forms also does so. For
instance, in some states religious groups have accrued enormous power, even to the
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extent of imposing harsh criminal sanctions for breach of religious laws and practices,
but remain outside formal governmental structures. Other groups may directly
challenge state decision-making, for example non-governmental organizations that
campaign on environmental issues, for disarmament, for human rights. Civil society
is likely to be most active in democratic societies, where in effect it is government
policy to allow the expression of alternative viewpoints. Indeed, the government may
even utilize civil society within an international arena to voice opinions that it feels
unable to put forward itself. In some analyses civil society is presented as part of the
public sphere,34 although separate from government. In international law, civil
society comprises non-state actors, whose acts are not attributable to the state. But if
the acts of civil society amount to international wrongs, should governments that
have fostered and facilitated their actions be able to deny responsibility? Alternatively,
is another adjunct to state responsibility, the responsibility of international civil
society that is currently largely non-accountable in international arenas?

Trade and economic dealings are also problematic. In domestic theory the position
of the market has been disputed; at times it is presented as falling within the public
sphere of economic activity, while at others it is denoted as private and outside
government regulation and control.35 However non-regulation of the market is itself
an expression of political preference. The argument that state responsibility is not
applicable to commercial acts that constitute international wrongs committed by the
state seems illogical, especially since there is no immunity accorded to such acts under
the restrictive view of sovereign immunity.36 These different spheres of activity make
attractive a four-way schema that depicts more accurately the complexities of social,
political and economic life than does the public/private dichotomy: government;
economic/social (the market); civil society; and the family.37 Nevertheless, such
further refinements still cannot indicate the basis for what are essentially value
choices for distinguishing those acts for which a state should be deemed responsible
from those for which it should not.38

The feminist critique also has particular resonance in international law. Because
the state does not incur responsibility for violations committed within the private
sector, it can ignore the continued subordination of women in that arena. Thus,
domestic violence against women can be designated as a private wrong, an individual
matter that is outside international scrutiny. The tradition of viewing sexual conduct
as private allows sexual abuse by public officials, such as prison officials or police
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officers, also to be readily discounted as not coming within their official duties. Failure
by a state to investigate and punish such matters is a continuation of the exclusion of
family/private life even from domestic legal intervention and thus far from
international accountability. Similarly, treatment of domestic foreign maids within
foreign states can be factored out from international law. Diplomatic protection of
aliens was the historic starting point for the formulation of principles of state
responsibility and the basis for the differentiation between ultra vires acts of officials for
which there is responsibility because of their apparent authority, and the private acts
of individuals who just happen to be officials and of private individuals for which there
is no responsibility. The employment of foreign maids falls within both these areas:
their household work is private and often concealed from domestic legal regulation
and their employment, even by government officials, is not in that capacity. Yet their
employment abroad is of major economic significance to many sending states and
supported by receiving states.39 Their widespread abuse in many states is not private,
but systemic; it is upheld by government policies that fail to enquire about their
treatment or to offer protection against known abuses,40 and as such should engage
state responsibility.

A number of devices have been used by decision-makers to allow such choices to be
made both within the principles of state responsibility, and by more recent
developments within human rights law. The standard of due diligence and the
concept of apparent authority are both drawn upon to cross the public/private line.
The constant refinement of what constitutes an internationally wrongful act,
especially within the areas of environmental law and human rights, is another way of
achieving this. Human rights institutions have extended the circumstances in which
a state can be found in violation of human rights obligations. In X and Y v. the
Netherlands,41 the state was found to have violated the European Convention on
Human Rights through its failure to provide a remedy within its criminal law for
abuse by a private actor. In Airey v. Ireland the right to private life guaranteed by
Article 8 of the Convention required the state to ensure the petitioner the means to
access the right.42 In another inroad into denial of responsibility for private actions,
the European Court held in Costello-Roberts v. the United Kingdom43 that the United
Kingdom could be in violation of the Convention for acts perpetrated within a private
school. The majority held that a state cannot abdicate its duty to provide an education
system by delegation to private schooling.
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In what has been widely seen as a landmark decision,44 in Velasquez Rodriguez v.
Honduras the Inter-American Court of Human Rights referred to the duty of states
parties to organize governmental apparatus and all the structures of the state through
which public power is exercised so that they are capable of juridically ensuring the full
enjoyment of all within the territory of their fundamental rights and freedoms.45 The
Court held that the state must exercise due diligence to prevent violations and to
respond to human rights abuses committed by non-state actors which are therefore
not immediately and directly imputable to the state. The context of the Velasquez
Rodriguez case, widespread disappearances and alleged torture throughout the state,
facilitated the holding of violation by the state. Building upon this reasoning, in Osman
v. United Kingdom the European Court held that the state could be held responsible for
failure by police forces to respond adequately to harassment which culminated in
death.46

Responsibility for failure to exercise due diligence to prevent violations of human
rights builds upon those cases where the state was held responsible for breach of its
obligations towards aliens because the level of protection offered was insufficient.47

The standard of due diligence (itself contextually variable) has thus been coupled with
state omission to penetrate the private sphere of non-responsibility under inter-
national law.48 This reasoning has been deliberately targeted by feminist critics of the
traditional exclusion of abuses by private actors and incorporated into the articulation
of normative standards with respect to state responsibility for private acts of violence
against women.49 For example, the Committee on the Elimination of Discrimination
against Women in its General Recommendation No. 19 confirmed that ‘States may
also be responsible for private acts if they fail to act with due diligence to prevent
violations of rights or to investigate and punish acts of violence, and for providing
compensation.’50 Similarly the General Assembly Declaration on the Elimination of
Violence against Women explicitly asserted responsibility whether the violence was
committed by state or private actors.51
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These developments leave open two questions. First, are principles formulated by
specialist human rights bodies to denote state responsibility for violation of human
rights obligations against people under its jurisdiction and control more broadly
applicable to inter-state claims, or are they lex specialis restricted to their own context?
Just as historically much of the substantive principles of responsibility were distilled
from the primary rules relating to the treatment of aliens, can contemporary
principles derive from human rights? This would have the advantage of locating
human rights principles more squarely within the framework of international law and
resist any trend towards autonomous development.52 Secondly, do the Draft Articles
as currently formulated sufficiently reflect this penetration of the private sphere, or
should they more directly indicate acceptance or rejection of this growing jurispru-
dence? The human rights cases have been facilitated by the positive obligation upon
states to secure the enjoyment of the rights contained within the human rights
treaties whereas the secondary rules of responsibility are applicable to all areas of
international law — including those merely requiring state restraint. It may therefore
be desirable for these developments to be explicitly addressed.

State responsibility is a legal construct that allocates risk for the consequences of
acts deemed wrongful by international law to the artificial entity of the state. The
human link is provided by the doctrine of attributability, but this maintains the fiction
of public and private actions of individuals, which nevertheless begs the question of
how they are determined. Why should the state only be responsible for the
internationally wrongful acts of state organs? The state claims jurisdiction over the
totality of functions within its territorial control; it might therefore be appropriate to
assert its responsibility for all wrongful acts emanating from it, or from nationals
subject to its jurisdiction. Who does denial of state responsibility for the actions of
non-state actors protect — the state, individual freedom of action, or the most
powerful who are able to remain outside the scope of international regulation?53 Does
preserving the private space of non-attributable acts enhance or impede the
achievement of an international rule of law? Such questions require nuanced and
contextual responses that are little assisted by too much emphasis on a distinction
between public and private spheres of action.


