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52 STAT.] 75tH CONG., 3D SESS.—CHS. 285, 288, 289—MAY 26, 28, 1938
[CHAPTER 285]

AN ACT
To amend the Second Liberty Bond Act, as amended.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the first para-
graph of section 1 of the Second Liberty Bond Act, as amended
(U. S. C, title 31, sec. 752), is amended by striking out the following:
":Provided, That the face amount of bonds issued under this section
and section 22 of this Act shall not exceed in the aggregate
$25,000,000,000 outstanding at any one time".

SEC. 2. Section 21 of the Second Liberty Bond Act, as amended
(U. S. C., title 31, sec. 757b), is amended to read as follows:

"SEC. 21. The face amount of bonds, certificates of indebtedness,
Treasury bills, and notes issued under the authority of this Act, and
certificates of indebtedness issued under the authority of section 6
of the First Liberty Bond Act, shall not exceed in the aggregate
$45,000,000,000 outstanding at any one time: Provided, That the face
amount of bonds issued under the authority of this Act shall not
exceed in the aggregate $30,000,000,000 outstanding at any one time."

Approved, May 26, 1938.

[CHAPTER 288]
AN ACT

To equalize certain allowances for quarters and subsistence of enlisted men of
the Coast Guard with those of the Army, Navy, and Marine Corps.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Act
approved June 20, 1936 (49 Stat. 1545; U. S. C., Supp. 111, title 34,
sec. 914), is hereby amended, effective as of June 20, 1936, by inserting
in line 15 thereof, after the word "Navy", the words "Coast Guard",
and by inserting in line 17 thereof, after the words "Marine Corps
Band", the words "Coast Guard Academy Band".

Approved, May 26, 1938.

[CHAPTER 289]
AN ACT
To provide revenue, equalize taxation, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act,
divided into titles and sections according to the following Table or
Contents, may be cited as the "Revenue Act of 1938":

TABLE OF CONTENTS
TITLE [-INCOME TAX

SUBTITLE A—INTRODUCTORY PROVISIONS

Sec. 1. Application of title.

Sec. 2. Cross references.

Sec. 3. Classification of provisions.
Sec. 4. Special classes of taxpayers.
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SUBTITLE B—GENERAL PROVISIONS

PART [-RATES OF TAX

Normal tax on individuals.

Surtax on individuals.

Tax on corporations in general.

Tax on special classes of corporations.
Corporate taxes effective for two taxable years.

PART II—COMPUTATION OF NET INCOME

Net income.

Gross income.

Deductions from gross income.

Items not deductible.

Credits of individual against net income.
Credits of corporations.

Corporation dividends paid credit.
Consent dividends credit.

PART III—CREDITS AGAINST TAX

Taxes of foreign countries and possessions of United States.
Taxes withheld at source.
Credit for overpayments.

PART IV—ACCOUNTING PERIODS AND METHODS OF ACCOUNTING

General rule.

Period in which items of gross income included.
Period for which deductions and credits taken.
Installment basis.

Allocation of income and deductions.

Change of accounting period.

Returns for a period of less than twelve months.
Definitions.

PART V—RETURNS AND PAYMENT OF TAX

Individual returns.

Corporation returns.

Time and place for filing returns.

Records and special returns.

Publicity of returns.

Payment of tax.

Examination of return and determination of tax.
Additions to tax and penalties.

Administrative proceedings.

PART VI-—MISCELLANEOUS PROVISIONS

Laws made applicable.
Rules and regulations.
Taxes in lieu of taxes under 1936 Act.

SUBTITLE C—SUPPLEMENTAL PROVISIONS
SUPPLEMENT A—RATES OF TAX

Exemptions from tax on corporations.

Surtax on corporations improperly accumulating surplus.

Rates of tax on citizens and corporations of certain foreign countries.

Banks and trust companies.
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Claims against United States involving acquisition of property.
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PUBLIC LAWS—CH. 289—MAY 28, 1938 [52 STAT.
TITLE I—INCOME TAX
SUBTITLE A—INTRODUCTORY PROVISIONS

SEC. 1. APPLICATION OF TITLE.

The provisions of this title shall apply only to taxable years begin-
ning after December 31, 1937. Income, war-profits, and excess-
profits taxes for taxable years beginning prior to January 1, 1938,
shall not be affected by the provisions of this title, but shall remain
subject to the applicable provisions of prior revenue Acts, except as
such provisions are modified by Title V of this Act or by legislation
enacted subsequent to this Act.

SEC. 2. CROSS REFERENCES.

The cross references in this title to other portions of the title,
where the word "see" is used, are made only for convenience, and
shall be given no legal effect.

SEC. 3. CLASSIFICATION OF PROVISIONS.

The provisions of this title are herein classified and designated as—

Subtitle A—Introductory provisions,

Subtitle B—General provisions, divided into Parts and sections,

Subtitle C—Supplemental provisions, divided into Supplements
and sections.

SEC. 4. SPECIAL CLASSES OF TAXPAYERS.

The application of the General Provisions and of Supplements A
to D, inclusive, to each of the following special classes of taxpayers,
shall be subject to the exceptions and additional provisions found in
the Supplement applicable to such class, as follows:

(a) Estates and trusts and the beneficiaries thereof,—Supple-
ment E.

(b) Members of partnerships,—Supplement F.

(c) Insurance companies,—Supplement G.

(d) Nonresident alien individuals,—Supplement H.

(e) Foreign corporations,—Supplement 1.

(f) Individual citizens of any possession of the United States who
are not otherwise citizens of the United States and who are not resi-
dents of the United States,—Supplement J.

(g) Individual citizens of the United States or domestic corpora-
tions, satisfying the conditions of section 251 by reason of deriving a
large portion of their gross income from sources within a possession
of the United States,—Supplement J.

(h) China Trade Act corporations,—Supplement K.

(i) Foreign personal holding companies and their shareholders,—
Supplement P.

(j) Mutual investment companies,—Supplement Q.

SUBTITLE B—GENERAL PROVISIONS

Part I—Rates of Tax
SEC. 11. NORMAL TAX ON INDIVIDUALS.

There shall be levied, collected, and paid for each taxable year
upon the net income of every individual a normal tax of 4 per centum
of the amount of the net income in excess of the credits against net
income provided in section 25.
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52 STAT.] 75tH CONG., 3D SESS.—CH. 289—MAY 28, 1938

SEC. 12. SURTAX ON INDIVIDUALS.

(a) DEFINITION OF "SURTAX NET INCOME".—As used in this section
the term "surtax net income" means the amount of the net income in
excess of the credits against net income provided in section 25 (b).

(b) RATES OF SURTAX.—There shall be levied, collected, and paid
for each taxable year upon the surtax net income of every individual
a surtax as follows:

Upon a surtax net income of $4,000 there shall be no surtax;
upon surtax net incomes in excess of $4,000 and not in excess
of $6,000, 4 per centum of such excess.

$80 upon surtax net incomes of $6,000; and upon surtax net
incomes in excess of $6,000 and not in excess of $8,000, 5 per
centum in addition of such excess.

$180 upon surtax net incomes of $8,000; and upon surtax net
incomes in excess of $8,000 and not in excess of $10,000, 6 per
centum in addition of such excess.

$300 upon surtax net incomes of $10,000; and upon surtax net
incomes in excess of $10,000 and not in excess of $12,000, 7 per
centum in addition of such excess.

$440 upon surtax net incomes of $12,000; and upon surtax net
incomes in excess of $12,000 and not in excess of $14,000, 8 per
centum in addition of such excess.

$600 upon surtax net incomes of $14,000; and upon surtax net
incomes in excess of $14,000 and not in excess of $16,000, 9 per
centum in addition of such excess.

$780 upon surtax net incomes of $16,000; and upon surtax net
incomes in excess of $16,000 and not in excess of $18,000, 11 per
centum in addition of such excess.

$1,000 upon surtax net incomes of $18,000; and upon surtax net
incomes in excess of $18,000 and not in excess of $20,000, 13 per
centum in addition of such excess.

$1,260 upon surtax net incomes of $20,000; and upon surtax net
incomes in excess of $20,000 and not in excess of $22,000, 15 per
centum in addition of such excess.

$1,560 upon surtax net incomes of $22,000; and upon surtax net
incomes in excess of $22,000 and not in excess of $26,000, 17 per
centum in addition of such excess.

$2,240 upon surtax net incomes of $26,000; and upon surtax net
incomes in excess of $26,000 and not in excess of $32,000, 19 per
centum in addition of such excess.

$3,380 upon surtax net incomes of $32,000; and upon surtax net
incomes in excess of $32,000 and not in excess of $38,000, 21 per
centum in addition of such excess.

$4,640 upon surtax net incomes of $38,000; and upon surtax net
incomes in excess of $38,000 and not in excess of $44,000, 24 per
centum in addition of such excess.

$6,080 upon surtax net incomes of $44,000; and upon surtax net
incomes in excess of $44,000 and not in excess of $50,000, 27 per
centum in addition of such excess.

$7,700 upon surtax net incomes of $50,000; and upon surtax net
incomes in excess of $50,000 and not in excess of $56,000, 31 per
centum in addition of such excess.

$9,560 upon surtax net incomes of $56,000; and upon surtax net
incomes in excess of $56,000 and not in excess of $62,000, 35 per
centum in addition of such excess.

$11,660 upon surtax net incomes of $62,000; and upon surtax
net incomes in excess of $62,000 and not in excess of $68,000, 39
per centum in addition of such excess.
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$14,000 upon surtax net incomes of $68,000; and upon surtax
net incomes in excess of $68,000 and not in excess of $74,000, 43
per centum in addition of such excess.

$16,580 upon surtax net incomes of $74,000; and upon surtax
net incomes in excess of $74,000 and not in excess of $80,000, 47
per centum in addition of such excess.

$19,400 upon surtax net incomes of $80,000; and upon surtax
net incomes in excess of $80,000 and not in excess of $90,000, 51
per centum in addition of such excess.

$24,500 upon surtax net incomes of $90,000; and upon surtax
net incomes in excess of $90,000 and not in excess of $100,000, 55
per centum in addition of such excess.

$30,000 upon surtax net incomes of $100,000; and upon surtax
net incomes in excess of $100,000 and not in excess of $150,000,
58 per centum in addition of such excess.

$59,000 upon surtax net incomes of $150,000; and upon surtax
net incomes in excess of $150,000 and not in excess of $200,000,
60 per centum in addition of such excess.

$89,000 upon surtax net incomes of $200,000; and upon surtax
net incomes in excess of $200,000 and not in excess of $250,000,
62 per centum in addition of such excess.

$120,000 upon surtax net incomes of $250,000; and upon surtax
net incomes in excess of $250,000 and not in excess of $300,000,
64 per centum in addition of such excess.

$152,000 upon surtax net incomes of $300,000; and upon sur-
tax net incomes in excess of $300,000 and not in excess of
$400,000, 66 per centum in addition of such excess.

$218,000 upon surtax net incomes of $400,000; and upon sur-
tax net incomes in excess of $400,000 and not in excess of
$500,000, 68 per centum in addition of such excess.

$286,000 upon surtax net incomes of $500,000; and upon sur-
tax net incomes in excess of $500,000 and not in excess of
$750,000, 70 per centum in addition of such excess.

$461,000 upon surtax net incomes of $750,000; and upon sur-
tax net incomes in excess of $750,000 and not in excess of
$1,000,000, 72 per centum in addition of such excess.

$641,000 upon surtax net incomes of $1,000,000; and upon sur-
tax net incomes in excess of $1,000,000 and not in excess of
$2,000,000, 73 per centum in addition of such excess.

$1,371,000 upon surtax net incomes of $2,000,000; and upon
surtax net incomes in excess of $2,000,000 and not in excess of
$5,000,000, 74 per centum in addition of such excess.

$3,591,000 upon surtax net incomes of $5,000,000; and upon
surtax net incomes in excess of $5,000,000, 75 per centum in
addition of such excess.

(c) TAX IN CASE OF CAPITAL GAINS OR LOSSES.—For rate and
computation of alternative tax in lieu of normal tax and surtax in
the case of a capital gain or loss from the sale or exchange of capital
assets held for more than eighteen months, see section 117 (c).

(d) SALE OF OIL OR GAS PROPERTIES.—For limitation of surtax
attributable to the sale of oil or gas properties, see section 105.

(e) TAX ON PERSONAL HOLDING COMPANIES.—For surtax on per-
sonal holding companies, see Title TA.

(f) AVOIDANCE OF SURTAXES BY INCORPORATION.—For surtax on
corporations which accumulate surplus to avoid surtax on share-
holders, see section 102.
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SEC. 13. TAX ON CORPORATIONS IN GENERAL.

(a) ADJUSTED NET INCOME.—For the purposes of this title the term
"adjusted net income" means the net income minus the credit pro-
vided in section 26 (a), relating to interest on certain obligations of
the United States and Government corporations.

(b) IMPOSITION OF TAX.—There shall be levied, collected, and paid
for each taxable year upon the net income of every corporation the
net income of which is more than $25,000 (except a corporation sub-
ject to the tax imposed by section 14, section 231 (a), Supplement G,
or Supplement Q) a tax computed under subsection (c¢) of this section
or a tax computed under subsection (d) of this section, whichever tax
is the lesser.

(c) GENERAL RULE.—The tax computed under this subsection shall
be as follows:

(1) A tentative tax shall first be computed equal to 19 per
centum of the adjusted net income.

(2) The tax shall be the tentative tax reduced by the sum of—

(A) 16" per centum of the credit for dividends received
provided in section 26 (b); and

(B) 2% per centum of the dividends paid credit provided
in section 27, but not to exceed 2% per centum of the adjusted
net income.

(d) ALTERNATIVE TAX (CORPORATIONS WITH NET INCOME SLIGHTLY
MORE THAN $25,000).—

(1) If no portion of the gross income consists of interest
allowed as a credit by section 26 (a) (relating to interest on cer-
tain obligations of the United States and Government corpora-
tions), or of dividends of the class with respect to which credit
is allowed by section 26 (b), then the tax computed under this
subsection shall be equal to $3,525, plus 32 per centum of the
amount of the net income in excess of $25,000.

(2) If any portion of the gross income consists of such interest
or dividends, then the tax computed under this subsection shall
be as follows:

(A) The net income shall be divided into two divisions,
the first division consisting of $25,000, and the second
division consisting of the remainder of the net income.

(B) To the first division shall be allocated, until an aggre-
gate of $25,000 has been so allocated: First, the portion of
the gross income consisting of such interest; second, the por-
tion of the gross income consisting of such dividends; and
third, an amount equal to the excess, if any, of $25,000 over
the amounts already allocated to the first division.

(C) To the second division shall be allocated, until there
has been so allocated an aggregate equal to the excess of the
net income over $25,000: First, the portion of the gross
income consisting of such interest which is not already allo-
cated to the first division; second, the portion of the gross
income consisting of such dividends which is not already
allocated to the first division; and third, an amount equal
to the excess, if any, of the net income over the sum of
$25,000 plus the amounts already allocated to the second
division.

(D) The tax shall be equal to the sum of the following:

(i) A tax on the $25,000 allocated to the first division,
computed under section 14 (c), on the basis of the alloca-
tion made to the first division and as if the amount so
allocated constituted the entire net income of the
corporation.
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(i1) 12 per centum of the dividends received allocated
as such to the second division.

(iii) 32 per centum of the remainder of the amount
allocated to the second division, except interest allowed
as a credit under section 26 (a).

(e) CORPORATIONS IN BANKRUPTCY AND RECEIVERSHIP.—If a domes-
tic corporation is for any portion of the taxable year in bankruptcy
under the laws of the United States, or insolvent and in receivership in
any court of the United States or of any State, Territory, or the Dis-
trict of Columbia, then, when the tax is computed under subsection
(c), the tentative tax shall be reduced by 2% per centum of the
adjusted net income, instead of by 2% per centum of the dividends
paid credit.

(f) JOINT-STOCK LAND BANKS.—In the case of a joint-stock land
bank organized under the Federal Farm Loan Act, as amended, when
the tax is computed under subsection (c), the tentative tax shall be
reduced by 2% per centum of the adjusted net income, instead of by
2% per centum of the dividends paid credit.

(g) RENTAL HOUSING CORPORATIONS.—In the case of a corporation
which at the close of the taxable year is regulated or restricted by the
Federal Housing Administrator under section 207 (b) (2) of the
National Housing Act, as amended, when the tax is computed under
subsection (c), the tentative tax shall be reduced by 2% per centum
of the adjusted net income, instead of by 2}2 per centum of the divi-
dends paid credit; but only if such Administrator certifies to the
Commissioner the fact that such regulation or restriction existed at
the close of the taxable year. It shall be the duty of such Administra-
tor promptly to make such certification to the Commissioner after the
close of the taxable year of each corporation which is so regulated or
restricted by him.

(h) EXEMPT CORPORATIONS.—For corporations exempt from taxa-
tion under this title, see section 101.

(i) TAX ON PERSONAL HOLDING COMPANIES.—For surtax on per-
sonal holding companies, see Title TA.

(j) IMPROPER ACCUMULATION OF SURPLUS.—For surtax on corpora-
tions which accumulate surplus to avoid surtax on shareholders, see
section 102.

SEC. 14. TAX ON SPECIAL CLASSES OF CORPORATIONS.

(a) SPECIAL CLASS NET INCOME.—For the purposes of this title the
term "special class net income" means the adjusted net income minus
the credit for dividends received provided in section 26 (b).

(b) There shall be levied, collected, and paid for each taxable year
upon the special class net income of the following corporations (in
lieu of the tax imposed by section 13) the tax hereinafter in this sec-
tion specified.

(C) CORPORATIONS WITH NET INCOMES OF NOT MORE THAN
$25,000.—If the net income of the corporation is not more than
$25,000, and if the corporation does not come within one of the classes
specified in subsection (d), (e), (f), or (g) of this section, the tax
shall be as follows:

Upon special class net incomes not in excess of $5,000, 12% per
centum.

$625 upon special class net incomes of $5,000, and upon special
class net incomes in excess of $5,000 and not in excess of $20,000,
14 per centum in addition of such excess.

$2,725 upon special class net incomes of $20,000, and upon
special class net incomes in excess of $20,000, 16 per centum in
addition of such excess.
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(d) SPECIAL CLASSES OF CORPORATIONS.—In the case of the following
corporations the tax shall be an amount equal to 16% per centum of
the special class net income, regardless of the amount thereof:

(1) Banks, as defined in section 104.

(2) Corporations organized under the China Trade Act, 1922.

(3) Corporations which, by reason of deriving a large portion
of their gross income from sources within a possession of the
United States, are entitled to the benefits of section 251.

(e) FOREIGN CORPORATIONS.—

(1) In the case of a foreign corporation engaged in trade or
business within the United States or having an office or place
of business therein, the tax shall be an amount equal to 19 per
centum of the special class net income, regardless of the amount
thereof.

(2) In the case of a foreign corporation not engaged in trade
or business within the United States and not having an office or
place of business therein, the tax shall be as provided in section
231 (a).

(f) INSURANCE COMPANIES.—In the case of insurance companies,
the tax shall be as provided in Supplement G.

(g) MUTUAL INVESTMENT COMPANIES.—In the case of mutual
investment companies, as defined in Supplement Q, the tax shall be
as provided in such Supplement.

(h) EXEMPT CORPORATIONS.—For corporations exempt from taxa-
tion under this title, see section 101.

(i) TAX ON PERSONAL HOLDING COMPANIES.—For surtax on per-
sonal holding companies, see Title TA.

(j) IMPROPER ACCUMULATION OF SURPLUS.—For surtax on cor-
porations which accumulate surplus to avoid surtax on shareholders,
see section 102.

SEC. 15. CORPORATE TAXES EFFECTIVE FOR TWO TAXABLE YEARS.

The taxes imposed by section 13, section 14 (except subsection (e)
(2)), Supplement G, or Supplement Q, of this Act, or by section 13,
section 14, or Supplement G of the Revenue Act of 1936, shall not
apply to any taxable year beginning after December 31, 1939.

Part II—Computation of Net Income
SEC.21. NET INCOME.

"Net income" means the gross income computed under section 22,
less the deductions allowed by section 23. For definition of "adjusted
net income", see section 13 (a); for definition of "special class net
income", see section 14 (a).

SEC. 22. GROSS INCOME.

(a) GENERAL DEFINITION.—"Gross income" includes gains, profits,
and income derived from salaries, wages, or compensation for per-
sonal service, of whatever kind and in whatever form paid, or from
professions, vocations, trades, businesses, commerce, or sales, or deal-
ings in property, whether real or personal, growing out of the
ownership or use of or interest in such property; also from interest,
rent, dividends, securities, or the transaction of any business carried
on for gain or profit, or gains or profits and income derived from
any source whatever. In the case of Presidents of the United States
and judges of courts of the United States taking office after June 6,
1932, the compensation received as such shall be included in gross
income; and all Acts taxing the compensation of such Presidents and
judges are hereby amended accordingly.
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(b) EXCLUSIONS FROM GROSS INCOME.—The following items shall
not be included in gross income and shall be exempt from taxation
under this title:

(1) LIFE INSURANCE.—Amounts received under a life insur-
ance contract paid by reason of the death of the insured, whether
in a single sum or otherwise (but if such amounts are held by
the insurer under an agreement to pay interest thereon, the
interest payments shall be included in gross income);

(2) ANNUITIES, ETC.—Amounts received (other than amounts
paid by reason of the death of the insured and interest payments
on such amounts and other than amounts received as annuities)
under a life insurance or endowment contract, but if such amounts
(when added to amounts received before the taxable year under
such contract) exceed the aggregate premiums or consideration
paid (whether or not paid during the taxable year) then the
excess shall be included in gross income. Amounts received as
an annuity under an annuity or endowment contract shall be
included in gross income; except that there shall be excluded
from gross income the excess of the amount received in the
taxable year over an amount equal to 3 per centum of the
aggregate premiums or consideration paid for such annuity
(whether or not paid during such year), until the aggregate
amount excluded from gross income under this title or prior
income tax laws in respect of such annuity equals the aggregate
premiums or consideration paid for such annuity. In the case
of a transfer for a valuable consideration, by assignment or
otherwise, of a life insurance, endowment, or annuity contract,
or any interest therein, only the actual value of such considera-
tion and the amount of the premiums and other sums subse-
quently paid by the transferee shall be exempt from taxation
under paragraph (1) or this paragraph;

(3) GIFTS, BEQUESTS, AND DEVISES.—The value of property
acquired by gift, bequest, devise, or inheritance (but the income
from such property shall be included in gross income);

(4) TAX-FREE INTEREST.—Interest upon (A) the obligations of
a State, Territory, or any political subdivision thereof, or the
District of Columbia; or (B) obligations of a corporation
organized under Act of Congress, if such corporation is an
instrumentality of the United States; or (C) the obligations
of the United States or its possessions. Every person owning
any of the obligations enumerated in clause (A), (B), or (C)
shall, in the return required by this title, submit a statement
showing the number and amount of such obligations owned by
him and the income received therefrom, in such form and with
such information as the Commissioner may require. In the case
of obligations of the United States issued after September 1,
1917 (other than postal savings certificates of deposit) and in
the case of obligations of a corporation organized under Act of
Congress, the interest shall be exempt only if and to the extent
provided in the respective Acts authorizing the issue thereof as
amended and supplemented, and shall be excluded from gross
income only if and to the extent it is wholly exempt from the
taxes imposed by this title;

(5) COMPENSATION FOR INJURIES OR SICKNESS.—Amounts
received, through accident or health insurance or under work-
men's compensation acts, as compensation for personal injuries
or sickness, plus the amount of any damages received whether
by suit or agreement on account of such injuries or sickness;
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(6) MINISTERS.—The rental value of a dwelling house and
appurtenances thereof furnished to a minister of the gospel as
part of his compensation;

(7) INCOME EXEMPT UNDER TREATY.—Income of any kind, to
the extent required by any treaty obligation of the United States;

(8) MISCELLANEOUS ITEMS.—The following items, to the extent
provided in section 116:

Earned income from sources without the United States;

Salaries of certain Territorial employees;

The income of foreign governments;

Income of States, municipalities, and other political
subdivisions;

Receipts of shipowners' mutual protection and indemnity
associations;

Dividends from China Trade Act corporations;

Compensation of employees of foreign governments.

(c) INVENTORIES.—Whenever in the opinion of the Commissioner
the use of inventories is necessary in order clearly to determine the
income of any taxpayer, inventories shall be taken by such taxpayer
upon such basis as the Commissioner, with the approval of the Sec-
retary, may prescribe as conforming as nearly as may be to the best
accounting practice in the trade or business and as most clearly
reflecting the income.

(d) INVENTORIES IN CERTAIN INDUSTRIES.—

(1) PRODUCERS AND PROCESSORS OF CERTAIN NON-FERROUS
METALS.—A taxpayer shall be entitled to elect the method of
taking inventories provided in paragraph (2) if his principal
business is—

(A) Smelting non-ferrous ores or concentrates, or refining
non-ferrous metals, or both; or

(B) Producing brass, copper products, or brass products,
or any one or more of them, not further advanced than rods,
sheets, tubes, bars, plates, or strips.

(2) INVENTORIES OF RAW MATERIALS.—A taxpayer entitled to
elect, and who has so elected, shall, in taking his inventory as of
the close of any taxable year beginning after December 31, 1938,
of raw materials which are—

(A) used in a business described in paragraph (1); and
(B) not yet included in goods in process or finished
goods; and
(C) so intermingled that they cannot be identified with
specific invoices;
treat such raw materials remaining on hand as being: First, those
included in the inventory as of the beginning of the taxable year
(in the order of acquisition) to the extent thereof, and second,
those acquired in the taxable year, in the order of acquisition.

(3) TANNERS.—A taxpayer whose principal business is tan-
ning hides or skins, or both, shall be entitled to elect (with
respect to any taxable year beginning after December 31, 1938)
the method provided in paragraph (2) as to the raw materials
(including those included in goods in process and in finished
goods) in the business of tanning hides, or skins, or both, if so
intermingled that they cannot be identified with specific invoices.

(4) INVENTORIES AT COST.—In the case of the application of the
provisions of paragraph (2) or (3) all inventories of such mate-
rials shall be taken at cost, including the inventory as of the
close of the preceding taxable year.

(5) ELECTION OF METHOD.—The method provided in paragraph
(2) or (3) shall not be applied unless the taxpayer, at or before
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the filing of his return for the preceding taxable year, has filed
with the Commissioner his election to have it apply.

(6) REGULATIONS AS TO CHANGE.—The change to such method
shall be made in accordance with such regulations as the Commis-
sioner, with the approval of the Secretary, may prescribe as neces-
sary to prevent the avoidance of tax.

(7) CHANGE TO DIFFERENT METHOD.—An election made under
this subsection shall be irrevocable and the method so elected
shall be applied in all subsequent taxable years notwithstanding
any change in the principal business of the taxpayer, unless with
the approval of the Commissioner change to a different method
is authorized, and then upon such terms and conditions and in
accordance with such regulations as the Commissioner, with the
approval of the Secretary, may prescribe.

(e) DISTRIBUTIONS BY CORPORATIONS.—Distributions by corpora-
tions shall be taxable to the shareholders as provided in section 115.

(f) DETERMINATION OF GAIN OR Loss.—In the case of a sale or
other disposition of property, the gain or loss shall be computed as
provided in section 111.

(g) GROSS INCOME FROM SOURCES WITHIN AND WITHOUT UNITED
STATES.—For computation of gross income from sources within and
without the United States, see section 119.

(h) FOREIGN PERSONAL HOLDING COMPANIES.—For provisions relat-
ing to gross income of foreign personal holding companies and of
their shareholders, see section 334.

(i) CONSENT DIVIDENDS.—For inclusion in gross income of
amounts specified in shareholders' consents, see section 28.

SEC. 23. DEDUCTIONS FROM GROSS INCOME.

In computing net income there shall be allowed as deductions:

(a) EXPENSES.—

(1) IN GENERAL.—AII the ordinary and necessary expenses paid
or incurred during the taxable year in carrying on any trade or
business, including a reasonable allowance for salaries or other
compensation for personal services actually rendered; traveling
expenses (including the entire amount expended for meals and
lodging) while away from home in the pursuit of a trade or
business; and rentals or other payments required to be made as a
condition to the continued use or possession, for purposes of the
trade or business, of property to which the taxpayer has not taken
or is not taking title or in which he has no equity.

(2) CORPORATE CHARITABLE CONTRIBUTIONS.—No deduction shall
be allowable under paragraph (1) to a corporation for any con-
tribution or gift which would be allowable as a deduction under
subsection (q) were it not for the 5 per centum limitation therein
contained and for the requirement therein that payment must be
made within the taxable year.

(b) INTEREST.—AII interest paid or accrued within the taxable year
on indebtedness, except on indebtedness incurred or continued to pur-
chase or carry obligations (other than obligations of the United States
issued after September 24, 1917, and originally subscribed for by the
taxpayer) the interest upon which is wholly exempt from the taxes
imposed by this title.

(c) TAXES GENERALLY.—Taxes paid or accrued within the taxable
year, except—

(1) Federal income, war-profits, and excess-profits taxes (other
than the excess-profits tax imposed by section 106 of the Revenue
Act of 1935 or by section 602 of this Act);
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(2) income, war-profits, and excess-profits taxes imposed by
the authority of any foreign country or possession of the United
States; but this deduction shall be allowed in the case of a tax-
payer who does not signify in his return his desire to have to any
extent the benefits of section 131 (relating to credit for taxes of
foreign countries and possessions of the United States);

(3) estate, inheritance, legacy, succession, and gift taxes; and

(4) taxes assessed against local benefits of a kind tending to
increase the value of the property assessed; but this paragraph
shall not exclude the allowance as a deduction of so much of such
taxes as is properly allocable to maintenance or interest charges.

(d) TAXES OF SHAREHOLDER PAID BY CORPORATION.—The deduction
for taxes allowed by subsection (c) shall be allowed to a corporation
in the case of taxes imposed upon a shareholder of the corporation
upon his interest as shareholder which are paid by the corporation
without reimbursement from the shareholder, but in such cases no
deduction shall be allowed the shareholder for the amount of such
taxes.

(e) LOSSES BY INDIVIDUALS.—In the case of an individual, losses
sustained during the taxable year and not compensated for by insur-
ance or otherwise—

(1) if incurred in trade or business; or

(2) if incurred in any transaction entered into for profit,
though not connected with the trade or business; or

(3) of property not connected with the trade or business, if the
loss arises from fires, storms, shipwreck, or other casualty, or from
theft. No loss shall be allowed as a deduction under this para-
graph if at the time of the filing of the return such loss has been
claimed as a deduction for estate tax purposes in the estate tax
return.

(f) LOSSES BY CORPORATIONS.—In the case of a corporation, losses
sustained during the taxable year and not compensated for by insur-
ance or otherwise.

(g) CAPITAL LOSSES.—

(1) LIMITATION.—Losses from sales or exchanges of capital
assets shall be allowed only to the extent provided in section
117.

(2) SECURITIES BECOMING WORTHLESS.—If any securities (as
defined in paragraph (3) of this subsection) become worthless
during the taxable year and are capital assets, the loss resulting
therefrom shall, for the purposes of this title, be considered as a
loss from the sale or exchange, on the last day of such taxable
year, of capital assets.

(3) DEFINITION OF SECURITIES.—AS used, in this subsection the
term "securities" means (A) shares of stock in a corporation, and
(B) rights to subscribe for or to receive such shares.

(h) WAGERING LOSSES.—Losses from wagering transactions shall
be allowed only to the extent of the gains from such transactions.

(i) BASIS FOR DETERMINING LOSS.—The basis for determining the
amount of deduction for losses sustained, to be allowed under sub-
section (e) or (f), and for bad debts, to be allowed under subsection
(k), shall be the adjusted basis provided in section 113 (b) for deter-
mining the loss from the sale or other disposition of property.

(j) LOSS ON WASH SALES OF STOCK OR SECURITIES.—For disallow-
ance of loss deduction in the case of sales of stock or securities where
within thirty days before or after the date of the sale the taxpayer
has acquired substantially identical property, see section 118.
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(k) BAD DEBTS.—

(1) GENERAL RULE.—Debts ascertained to be worthless and
charged off within the taxable year (or, in the discretion of the
Commissioner, a reasonable addition to a reserve for bad debts);
and when satisfied that a debt is recoverable only in part, the
Commissioner may allow such debt, in an amount not in excess
of the part charged off within the taxable year, as a deduction.
This paragraph shall not apply in the case of a taxpayer, other
than a bank, as defined in section 104, with respect to a debt evi-
denced by a security as defined in paragraph (3) of this sub-
section.

(2) SECURITIES BECOMING WORTHLESS.—If any securities (as
defined in paragraph (3) of this subsection) are ascertained to
be worthless and charged off within the taxable year and are
capital assets, the loss resulting therefrom shall, in the case of a
taxpayer other than a bank, as defined in section 104, for the
purposes of this title, be considered as a loss from the sale or
exchange, on the last day of such taxable year, of capital assets.

(3) DEFINITION OF SECURITIES.—As used in this subsection the
term "securities" means bonds, debentures, notes, or certificates,
or other evidences of indebtedness, issued by any corporation
(including those issued by a government or political subdivision
thereof), with interest coupons or in registered form.

(1) DEPRECIATION.—A reasonable allowance for the exhaustion,
wear and tear of property used in the trade or business, including a
reasonable allowance for obsolescence. In the case of property held
by one person for life with remainder to another person, the deduc-
tion shall be computed as if the life tenant were the absolute owner
of the property and shall be allowed to the life tenant. In the case
of property held in trust the allowable deduction shall be apportioned
between the income beneficiaries and the trustee in accordance with
the pertinent provisions of the instrument creating the trust, or,
in the absence of such provisions, on the basis of the trust income
allocable to each.

(m) DEPLETION.—In the case of mines, oil and gas wells, other
natural deposits, and timber, a reasonable allowance for depletion and
for depreciation of improvements, according to the peculiar condi-
tions in each case; such reasonable allowance in all cases to be made
under rules and regulations to be prescribed by the Commissioner,
with the approval of the Secretary. In any case in which it is ascer-
tained as a result of operations or of development work that the
recoverable units are greater or less than the prior estimate thereof, then
such prior estimate (but not the basis for depletion) shall be revised
and the allowance under this subsection for subsequent taxable years
shall be based upon such revised estimate. In the case of leases the
deductions shall be equitably apportioned between the lessor and
lessee. In the case of property held by one person for life with
remainder to another person, the deduction shall be computed as if
the life tenant were the absolute owner of the property and shall be
allowed to the life tenant. In the case of property held in trust the
allowable deduction shall be apportioned between the income bene-
ficiaries and the trustee in accordance with the pertinent provisions
of the instrument creating the trust, or, in the absence of such provi-
sions, on the basis of the trust income allocable to each. (For per-
centage depletion allowable under this subsection, see section 114 (b),
(3) and (4).)

(n) BASIS FOR DEPRECIATION AND DEPLETION.—The basis upon
which depletion, exhaustion, wear and tear, and obsolescence are to
be allowed in respect of any property shall be as provided in section
114.
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(0) CHARITABLE AND OTHER CONTRIBUTIONS.—In the case of an
individual, contributions or gifts payment of which is made within
the taxable year to or for the use of:

(1) the United States, any State, Territory, or any political sub-
division thereof, or the District of Columbia, for exclusively public
purposes;

(2) a domestic corporation, or domestic trust, or domestic com-
munity chest, fund, or foundation, organized and operated exclu-
sively for religious, charitable, scientific, literary, or educational
purposes, or for the prevention of cruelty to children or animals,
no part of the net earnings of which inures to the benefit of any
private shareholder or individual, and no substantial part of the
activities of which is carrying on propaganda, or otherwise at-
tempting, to influence legislation;

(3) the special fund for vocational rehabilitation authorized by
section 12 of the World War Veterans' Act, 1924;

(4) posts or organizations of war veterans, or auxiliary units or
societies of any such posts or organizations, if such posts, organiza-
tions, units, or societies are organized in the United States or any
of its possessions, and if no part of their net earnings inures to the
benefit of any private shareholder or individual; or

(5) a domestic fraternal society, order, or association, operating
under the lodge system, but only if such contributions or gifts are
to be used exclusively for religious, charitable, scientific, literary, or
educational purposes, or for the prevention of cruelty to children
or animals;

to an amount which in all the above cases combined does not exceed
15 per centum of the taxpayer's net income as computed without
the benefit of this subsection. Such contributions or gifts shall be
allowable as deductions only if verified under rules and regulations
prescribed by the Commissioner, with the approval of the Secretary.
(For unlimited deduction if contributions and gifts exceed 90 per
centum of the net income, see section 120.)

(p) PENSION TRUSTS.—

(1) GENERAL RULE.—An employer establishing or maintaining
a pension trust to provide for the payment of reasonable pensions
to his employees shall be allowed as a deduction (in addition to
the contributions to such trust during the taxable year to cover
the pension liability accruing during the year, allowed as a
deduction under subsection (a) of this section) a reasonable
amount transferred or paid into such trust during the taxable
year in excess of such contributions, but only if such amount (1)
has not theretofore been allowable as a deduction, and (2) is
apportioned in equal parts over a period of ten consecutive years
beginning with the year in which the transfer or payment is
made.

(2) DEDUCTIONS UNDER PRIOR INCOME TAX ACTS.—Any deduction
allowable under section 23 (q) of the Revenue Act of 1928 or the
Revenue Act of 1932 or the Revenue Act of 1934, or under
section 23 (p) of the Revenue Act of 1936, which under such
section was apportioned to any taxable year beginning after
December 31, 1937, shall be allowed as a deduction in the years
to which so apportioned to the extent allowable under such
section if it had remained in force with respect to such year.

(3) EXEMPTION OF TRUSTS UNDER SECTION 165.—The provisions
of paragraphs (1) and (2) of this subsection shall be subject to
the qualification that the deduction under either paragraph shall
be allowable only with respect to a taxable year (whether the
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year of the transfer or payment or a subsequent year) of the

employer ending within or with a taxable year of the trust with

respect to which the trust is exempt from tax under section 165.

(q) CHARITABLE AND OTHER CONTRIBUTIONS BY CORPORATIONS.—In
the case of a corporation, contributions or gifts payment of which is
made within the taxable year to or for the use of a domestic corpora-
tion, or domestic trust, or domestic community chest, fund, or founda-
tion, organized and operated exclusively for religious, charitable,
scientific, literary, or educational purposes or the prevention of
cruelty to children (but in the case of contributions or gifts to a
trust, chest, fund, or foundation, only if such contributions or gifts
are to be used within the United States exclusively for such
purposes), no part of the net earnings of which inures to the benefit
of any private shareholder or individual, and no substantial part of
the activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation; to an amount which does not
exceed 5 per centum of the taxpayer's net income as computed
without the benefit of this subsection. Such contributions or gifts
shall be allowable as deductions only if verified under rules and
regulations prescribed by the Commissioner, with the approval of the
Secretary.

(r) For deduction of dividends paid by certain banking corpora-
tions, see section 121.

SEC. 24. ITEMS NOT DEDUCTIBLE.

(a) GENERAL RULE.—In computing net income no deduction shall
in any case be allowed in respect of—

(1) Personal, living, or family expenses;

(2) Any amount paid out for new buildings or for permanent
improvements or betterments made to increase the value of any
property or estate;

(3) Any amount expended in restoring property or in making
good the exhaustion thereof for which an allowance is or has
been made;

(4) Premiums paid on any life insurance policy covering the
life of any officer or employee, or of any person financially
interested in any trade or business carried on by the taxpayer,
when the taxpayer is directly or indirectly a beneficiary under
such policy; or

(5) Any amount otherwise allowable as a deduction which is
allocable to one or more classes of income other than interest
(whether or not any amount of income of that class or classes is
received or accrued) wholly exempt from the taxes imposed by
this title.

(b) LOSSES FROM SALES OR EXCHANGES OF PROPERTY.—

(1) LOSSES DISALLOWED.—In computing net income no deduc-
tion shall in any case be allowed in respect of losses from sales or
exchanges of property, directly or indirectly—

(A) Between members of a family, as defined in para-
graph (2) (D);

(B) Except in the case of distributions in liquidation,
between an individual and a corporation more than 50 per
centum in value of the outstanding stock of which is owned,
directly or indirectly, by or for such individual,

(C) Except in the case of distributions in liquidation,
between two corporations more than 50 per centum in value
of the outstanding stock of each of which is owned, directly
or indirectly, by or for the same individual, if either one of
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such corporations, with respect to the taxable year of the
corporation preceding the date of the sale or exchange was,
under the law applicable to such taxable year, a personal
holding company or a foreign personal holding company;

(D) Between a grantor and a fiduciary of any trust;

(E) Between the fiduciary of a trust and the fiduciary of
another trust, if the same person is a grantor with respect
to each trust; or

(F) Between a fiduciary of a trust and a beneficiary of
such trust.

(2) STOCK OWNERSHIP, FAMILY, AND PARTNERSHIP RULE.—For
the purposes of determining, in applying paragraph (1), the
ownership of stock—

(A) Stock owned, directly or indirectly, by or for a cor-
poration, partnership, estate, or trust, shall be considered
as being owned proportionately by or for its shareholders,
partners, or beneficiaries;

(B) An individual shall be considered as owning the
stock owned, directly or indirectly, by or for his family;

(C) An individual owning (otherwise than by the appli-
cation of subparagraph (B)) any stock in a corporation shall
be considered as owning the stock owned, directly or indi-
rectly, by or for his partner;

(D) The family of an individual shall include only his
brothers and sisters (whether by the whole or half blood),
spouse, ancestors, and lineal descendants; and

(E) CONSTRUCTIVE OWNERSHIP AS ACTUAL OWNERSHIP.—
Stock constructively owned by a person by reason of the
application of subparagraph (A) shall, for the purpose of
applying subparagraph (A), (B), or (C), be treated as
actually owned by such person, but stock constructively
owned by an individual by reason of the application of sub-
paragraph (B) or (C) shall not be treated as owned by him
for the purpose of again applying either of such subpara-
graphs in order to make another the constructive owner of
such stock.

(c) UNPAID EXPENSES AND INTEREST.—In computing net income
no deduction shall be allowed under section 23 (a), relating to
expenses incurred, or under section 23 (b), relating to interest
accrued—

(1) If such expenses or interest are not paid within the tax-
able year or within two and one-half months after the close
thereof; and

(2) If, by reason of the method of accounting of the person
to whom the payment is to be made, the amount thereof is not,
unless paid, includible in the gross income of such person for
the taxable year in which or with which the taxable year of the
taxpayer ends; and

(3) If, at the close of the taxable year of the taxpayer or at
any time within two and one-half months thereafter, both the
taxpayer and the person to whom the payment is to be made
are persons between whom losses would be disallowed under
section 24 (b).

(d) HOLDERS OF LIFE OR TERMINABLE INTEREST.—Amounts paid
under the laws of any State, Territory, District of Columbia, pos-
session of the United States, or foreign country as income to the
holder of a life or terminable interest acquired by gift, bequest, or
inheritance shall not be reduced or diminished by any deduction for
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shrinkage (by whatever name called) in the value of such interest
due to the lapse of time, nor by any deduction allowed by this Act
(except the deductions provided for in subsections (1) and (m) of
section 23) for the purpose of computing the net income of an estate
or trust but not allowed under the laws of such State, Territory,
District of Columbia, possession of the United States, or foreign
country for the purpose of computing the income to which such
holder is entitled.

() TAX WITHHELD ON TAX-FREE COVENANT BONDS.—For nonde-
ductibility of tax withheld on tax-free covenant bonds, see section
143 (a) (3).

SEC. 25. CREDITS OF INDIVIDUAL AGAINST NET INCOME.

(a) CREDITS FOR NORMAL TAX ONLY.—There shall be allowed for
the purpose of the normal tax, but not for the surtax, the following
credits against the net income:

(1) INTEREST ON UNITED STATES OBLIGATIONS.—The amount
received as interest upon obligations of the United States which
is included in gross income under section 22.

(2) INTEREST ON OBLIGATIONS OF INSTRUMENTALITIES OF THE
UNITED STATES.—The amount received as interest on obligations
of a corporation organized under Act of Congress, if (A) such
corporation is an instrumentality of the United States; and (B)
such interest is included in gross income under section 22; and
(C) under the Act authorizing the issue thereof, as amended and
supplemented, such interest is exempt from normal tax.

(3) EARNED INCOME CREDIT.—10 per centum of the amount of
the earned net income, but not in excess of 10 per centum of the
amount of the net income.

(4) EARNED INCOME DEFINITIONS.—For the purposes of this
section—

(A) "Earned income" means wages, salaries, professional
fees, and other amounts received as compensation for per-
sonal services actually rendered, but does not include any
amount not included in gross income, nor that part of the
compensation derived by the taxpayer for personal services
rendered by him to a corporation which represents a dis-
tribution of earnings or profits rather than a reasonable
allowance as compensation for the personal services actually
rendered. In the case of a taxpayer engaged in a trade or
business in which both personal services and capital are
material income producing factors, a reasonable allowance as
compensation for the personal services actually rendered by
the taxpayer, not in excess of 20 per centum of his share of
the net profits of such trade or business, shall be considered
as earned income.

(B) "Earned income deductions" means such deductions as
are allowed by section 23 for the purpose of computing net
income, and are properly allocable to or chargeable against
earned income.

(C) "Earned net income" means the excess of the amount
of the earned income over the sum of the earned income
deductions. If the taxpayer's net income is not more than
$3,000, his entire net income shall be considered to be earned
net income, and if his net income is more than $3,000, his
earned net income shall not be considered to be less than
$3,000. In no case shall the earned net income be considered
to be more than $14,000.
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(b) CREDITS FOR BOTH NORMAL TAX AND SURTAX.—There shall be
allowed for the purposes of the normal tax and the surtax the
following credits against net income:

(1) PERSONAL EXEMPTION.—In the case of a single person or a
married person not living with husband or wife, a personal
exemption of $1,000; or in the case of the head of a family or a
married person living with husband or wife, a personal exemp-
tion of $2,500. A husband and wife living together shall re-
ceive but one personal exemption. The amount of such per-
sonal exemption shall be $2,500. If such husband and wife
make separate returns, the personal exemption may be taken
by either or divided between them.

(2) CREDIT FOR DEPENDENTS.—$400 for each person (other than
husband or wife) dependent upon and receiving his chief sup-
port from the taxpayer if such dependent person is under
eighteen years of age or is incapable of self-support because
mentally or physically defective.

(3) CHANGE OF STATUS.—If the status of the taxpayer, insofar
as it affects the personal exemption or credit for dependents,
changes during the taxable year, the personal exemption and
credit shall be apportioned, under rules and regulations pre-
scribed by the Commissioner with the approval of the Secretary,
in accordance with the number of months before and after such
change. For the purpose of such apportionment a fractional
part of a month shall be disregarded unless it amounts to more
than half a month in which case it shall be considered as a
month.

SEC. 26. CREDITS OF CORPORATIONS.

In the case of a corporation the following credits shall be allowed
to the extent provided in the various sections imposing tax—

(a) INTEREST ON OBLIGATIONS OF THE UNITED STATES AND ITS INSTRU-
MENTALITIES.—The amount received as interest upon obligations of
the United States or of corporations organized under Act of Congress
which is allowed to an individual as a credit for purposes of normal
tax by section 25 (a) (1) or (2).

(b) DIVIDENDS RECEIVED.—85 per centum of the amount received as
dividends from a domestic corporation which is subject to taxation
under this title, but not in excess of 85 per centum of the adjusted
net income. The credit allowed by this subsection shall not be
allowed in respect of dividends received from a corporation organ-
ized under the China Trade Act, 1922, or from a corporation
which under section 251 is taxable only on its gross income from
sources within the United States by reason of its receiving a large
percentage of its gross income from sources within a possession of
the United States.

(C) NET OPERATING LOSS OF PRECEDING YEAR.—

(1) AMOUNT OF CREDIT.—The amount of the net operating loss
(as defined in paragraph (2)) of the corporation for the preced-
ing taxable year, but not in excess of the adjusted net income for
the taxable year.

(2) DEFINITION.—As used in this title the term "net operating
loss" means the excess of the deductions allowed by this title over
the gross income, with the following exceptions and limitations—

(A) The deduction for depletion shall not exceed the
amount which would be allowable if computed without
reference to discovery value or to percentage depletion under
section 114 (b) (2), (3), or (4);
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(B) There shall be included in computing gross income
the amount of interest received which is wholly exempt from
the taxes imposed by this title, decreased by the amount of
interest paid or accrued which is not allowed as a deduc-
tion by section 23 (b), relating to interest on indebtedness
incurred or continued to purchase or carry certain tax-
exempt obligations.

(d) BANK AFFILIATES.—In the case of a holding company affiliate
(as defined in section 2 of the Banking Act of 1933), the amount of
the earnings or profits which the Board of Governors of the Federal
Reserve System certifies to the Commissioner has been devoted by
such affiliate during the taxable year to the acquisition of readily
marketable assets other than bank stock in compliance with section
5144 of the Revised Statutes. The aggregate of the credits allowable
under this subsection for all taxable years beginning after December
31, 1935, shall not exceed the amount required to be devoted under
such section 5144 to such purposes, and the amount of the credit
for any taxable year shall not exceed the adjusted net income for
such year.

(e) DIVIDENDS PAID CREDIT.—For corporation dividends paid credit,
see section 27.

(f) CONSENT DIVIDENDS CREDIT.—For corporation consent dividends
credit, see section 28.

SEC. 27. CORPORATION DIVIDENDS PAID CREDIT.

(a) DEFINITION IN GENERAL.—As used in this title with respect to
any taxable year the term "dividends paid credit" means the sum of:

(1) The basic surtax credit for such year, computed as pro-
vided in subsection (b);

(2) The dividend carry-over to such year, computed as pro-
vided in subsection (c);

(3) The amount, if any, by which any deficit in the accumulated
earnings and profits, as of the close of the preceding taxable year
(whether beginning on, before, or after January 1, 1938), exceeds
the amount of the credit provided in section 26 (c¢) (relating to
net operating losses), for such preceding taxable year (if begin-
ning after December 31, 1937); and

(4) Amounts used or irrevocably set aside to pay or to retire
indebtedness of any kind, if such amounts are reasonable with
respect to the size and terms of such indebtedness. As used in
this paragraph the term "indebtedness" means only an indebted-
ness of the corporation existing at the close of business on Decem-
ber 31, 1937, and evidenced by a bond, note, debenture, certificate
of indebtedness, mortgage, or deed of trust, issued by the cor-
poration and in existence at the close of business on December
31, 1937, or by a bill of exchange accepted by the corporation
prior to, and in existence at, the close of business on such date.
Where the indebtedness is for a principal sum, with interest, no
credit shall be allowed under this paragraph for amounts used
or set aside to pay such interest.

(b) BASIC SURTAX CREDIT.—As used in this title the term "basic
surtax credit" means the sum of:

(1) The dividends paid during the taxable year, increased by
the consent dividends credit provided in section 28, and reduced
by the amount of the credit provided in section 26 (a), relating
to interest on certain obligations of the United States and Gov-
ernment corporations;
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(2) In the case of a taxable year beginning after December 31,
1938, the net operating loss credit provided in section 26 (¢) (1);

(3) The bank affiliate credit provided in section 26 (d).

The aggregate of the amounts under paragraphs (2) and (3) shall
not exceed the adjusted net income for the taxable year.

(c) DIVIDEND CARRY-OVER.—There shall be computed with respect
to each taxable year of a corporation a dividend carry-over to such
year from the two preceding taxable years, which shall consist of
the sum of—

(1) The amount of the basic surtax credit for the second pre-
ceding taxable year, reduced by the adjusted net income for such
year, and further reduced by the amount, if any, by which the
adjusted net income for the first preceding taxable year exceeds
the sum of—

(A) The basic surtax credit for such year; and

(B) The excess, if any, of the basic surtax credit for the
third preceding taxable year (if not beginning before Jan-
uary 1, 1936) over the adjusted net income for such year;
and

(2) The amount, if any, by which the basic surtax credit for
the first preceding taxable year exceeds the adjusted net income
for such year.

In the case of a preceding taxable year, referred to in this subsection,
which begins in 1936 or 1937, the adjusted net income shall be the
adjusted net income as defined in section 14 of the Revenue Act of
1936, and the basic surtax credit shall be only the dividends paid
credit computed under the Revenue Act of 1936 without the benefit
of the dividend carry-over provided in section 27 (b) of such Act.

(d) DIVIDENDS IN KIND.—If a dividend is paid in property other
than money (including stock of the corporation if held by the cor-
poration as an investment) the amount with respect thereto which
shall be used in computing the basic surtax credit shall be the
adjusted basis of the property in the hands of the corporation at
the time of the payment, or the fair market value of the property
at the time of the payment, whichever is the lower.

(e) DIVIDENDS IN OBLIGATIONS OF THE CORPORATION.—If a divi-
dend is paid in obligations of the corporation, the amount with
respect thereto which shall be used in computing the basic surtax
credit shall be the face value of the obligations, or their fair market
value at the time of the payment, whichever is the lower. If the fair
market value of any such dividend paid in any taxable year of the
corporation beginning after December 31, 1935, is lower than the
face value, then when the obligation is redeemed by the corporation
in a taxable year of the corporation beginning after December 31,
1937, the excess of the amount for which redeemed over the fair
market value at the time of the dividend payment (to the extent not
allowable as a deduction in computing net income for any taxable
year) shall be treated as a dividend paid in the taxable year in which
the redemption occurs.

(f) TAXABLE STOCK DIVIDENDS.—In case of a stock dividend or
stock right which is a taxable dividend in the hands of shareholders
under section 115 (f), the amount with respect thereto which shall
be used in computing the basic surtax credit shall be the fair market
value of the stock or the stock right at the time of the payment.

(g) DISTRIBUTIONS IN LIQUIDATION.—In the case of amounts dis-
tributed in liquidation the part of such distribution which is prop-
erly chargeable to the earnings or profits accumulated after February
28, 1913, shall, for the purposes of computing the basic surtax credit
under this section, be treated as a taxable dividend paid.
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(h) PREFERENTIAL DIVIDENDS.—The amount of any distribution
(although each portion thereof is received by a shareholder as a tax-
able dividend), not made in connection with a consent distribution
(as defined in section 28 (a) (4)), shall not be considered as divi-
dends paid for the purpose of computing the basic surtax credit,
unless such distribution is pro rata, with no preference to any share
of stock as compared with other shares of the same class, and with
no preference to one class of stock as compared with another class
except to the extent that the former is entitled (without reference
to waivers of their rights by shareholders) to such preference. For a
distribution made in connection with a consent distribution, see sec-
tion 28.

(i) NONTAXABLE DISTRIBUTIONS.—If any part of a distribution
(including stock dividends and stock rights) is not a taxable divi-
dend in the hands of such of the sharecholders as are subject to tax-
ation under this title for the period in which the distribution is made,
such part shall not be included in computing the basic surtax credit.

SEC. 28. CONSENT DIVIDENDS CREDIT.

(a) DEFINITIONS.—As used in this section—

(1) CONSENT STOCK.—The term "consent stock" means the
class or classes of stock entitled, after the payment of preferred
dividends (as defined in paragraph (2)), to a share in the distri-
bution (other than in complete or partial liquidation) within
the taxable year of all the remaining earnings or profits, which
share constitutes the same proportion of such distribution regard-
less of the amount of such distribution.

(2) PREFERRED DIVIDENDS.—The term "preferred dividends"
means a distribution (other than in complete or partial liquida-
tion), limited in amount, which must be made on any class of
stock before a further distribution (other than in complete or
partial liquidation) of earnings or profits may be made within
the taxable year.

(3) CONSENT DIVIDENDS DAY.—The term "consent dividends
day" means the last day of the taxable year of the corporation,
unless during the last month of such year there have occurred
one or more days on which was payable a partial distribution (as
defined in paragraph (5)), in which case it means the last of
such days.

(4) CONSENT DISTRIBUTION.—The term "consent distribution”
means the distribution which would have been made if on the
consent dividends day (as defined in paragraph (3)) there had
actually been distributed in cash and received by each share-
holder making a consent filed by the corporation under subsec-
tion (d), the specific amount stated in such consent.

(5) PARTIAL DISTRIBUTION.—The term "partial distribution"
means such part of an actual distribution, payable during the
last month of the taxable year of the corporation, as constitutes
a distribution on the whole or any part of the consent stock (as
defined in paragraph (1)), which part of the distribution, if
considered by itself and not in connection with a consent distri-
bution (as defined in paragraph (4)), would be a preferential
distribution, as defined in paragraph (6).

(6) PREFERENTIAL DISTRIBUTION.—The term "preferential dis-
tribution" means a distribution which is not pro rata, or which is
with preference to any share of stock as compared with other
shares of the same class, or to any class of consent stock as com-
pared with any other class of consent stock.
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(b) CORPORATIONS NOT ENTITLED TO CREDIT.—A corporation shall
not to' be entitled to a consent dividends credit with respect to any
taxable year—

(1) Unless, at the close of such year, all preferred dividends
(for the taxable year and, if cumulative, for prior taxable years)
have been paid; or

(2) If, at any time during such year, the corporation has
taken any steps in, or in pursuance of a plan of, complete or
partial liquidation of all or any part of the consent stock.

(c) ALLOWANCE OF CREDIT.—There shall be allowed to the corpo-
ration, as a part of its basic surtax credit for the taxable year, a
consent dividends credit equal to such portion of the total sum agreed
to be included in the gross income of shareholders by their consents
filed under subsection (d) as it would have been entitled to include
in computing its basic surtax credit if actual distribution of an
amount equal to such total sum had been made in cash and each
shareholder making such a consent had received, on the consent divi-
dends day, the amount specified in the consent.

(d) SHAREHOLDERS' CONSENTS.—The corporation shall not be
entitled to a consent dividends credit with respect to any taxable
year—

(1) Unless it files with its return for such year (in accordance
with regulations prescribed by the Commissioner with the
approval of the Secretary) signed consents made under oath by
persons who were shareholders, on the last day of the taxable
year of the corporation, of any class of consent stock; and

(2) Unless in each such consent the shareholder agrees that he
will include as a taxable dividend, in his return for the taxable
year in which or with which the taxable year of the corporation
ends, a specific amount; and

(3) Unless the consents filed are made by such of the share-
holders and the amount specified in each consent is such, that the
consent distribution would not have been a preferential dis-
tribution—

(A) If there was no partial distribution during the last
month of the taxable year of the corporation, or

(B) If there was such a partial distribution, then when
considered in connection with such partial distribution;
and

(4) Unless in each consent made by a shareholder who is tax-
able with respect to a dividend only if received from sources
within the United States, such shareholder agrees that the specific
amount stated in the consent shall be considered as a dividend
received by him from sources within the United States; and

(5) Unless each consent filed is accompanied by cash, or such
other medium of payment as the Commissioner may by regula-
tions authorize, in an amount equal to the amount that would be
required by section 143 (b) or 144 to be deducted and withheld
by the corporation if the amount specified in the consent had
been, on the last day of the taxable year of the corporation, paid
to the shareholder in cash as a dividend. The amount accom-
panying the consent shall be credited against the tax imposed
by section 211 (a) or 231 (a) upon the shareholder.

(e) CONSENT DISTRIBUTION AS PART OF ENTIRE DISTRIBUTION.—If
during the last month of the taxable year with respect to which share-
holders' consents are filed by the corporation under subsection (d)
there is made a partial distribution, then, for the purposes of this

' So in original.
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title, such partial distribution and the consent distribution shall be
considered as having been made in connection with each other and
each shall be considered together with the other as one entire
distribution.

(f) TAXABILITY OF AMOUNTS SPECIFIED IN CONSENTS.—The total
amount specified in a consent filed under subsection (d) shall be
included as a taxable dividend in the gross income of the share-
holder making such consent, and, if the shareholder is taxable with
respect to a dividend only if received from sources within the United
States, shall be included in the computation of his tax as a dividend
received from sources within the United States; regardless of—

(1) Whether he actually so includes it in his return; and

(2) Whether the distribution by the corporation of an amount
equal to the total sum included in all the consents filed, had
actual distribution been made, would have been in whole or in
part a taxable dividend; and

(3) Whether the corporation is entitled to any consent divi-
dends credit by reason of the filing of such consents, or to a
credit less than the total sum included in all the consents filed.

(g) CORPORATE SHAREHOLDERS.—If the shareholder who makes the
consent is a corporation, the amount specified in the consent shall be
considered as part of its earnings or profits for the taxable year, and
shall be included in the computation of its accumulated earnings and
profits.

(h) BASIS OF STOCK IN HANDS OF SHAREHOLDERS.—The amount
specified in a consent made under subsection (d) shall, for the pur-
pose of adjusting the basis of the consent stock with respect to which
the consent was given, be treated as having been reinvested by the
shareholder as a contribution to the capital of the corporation; but
only in an amount which bears the same ratio to the consent divi-
dends credit of the corporation as the amount of such shareholder's
consent stock bears to the total amount of consent stock with respect
to which consents are made.

(i) EFFECT ON CAPITAL ACCOUNT OF CORPORATION.—The amount of
the consent dividends credit allowed under subsection (c) shall be
considered as paid in surplus or as a contribution to the capital of
the corporation, and the accumulated earnings and profits as of the
close of the taxable year shall be correspondingly reduced.

(j)| AMOUNTS NOT INCLUDED IN SHAREHOLDER'S RETURN.—The
failure of a shareholder of consent stock to include in his gross
income for the proper taxable year the amount specified in the con-
sent made by him and filed by the corporation, shall have the same
effect, with respect to the deficiency resulting therefrom, as is pro-
vided in section 272 (f) with respect to a deficiency resulting from
a mathematical error appearing on the face of the return.

Part III—Credits Against Tax

SEC. 31. TAXES OF FOREIGN COUNTRIES AND POSSESSIONS OF
UNITED STATES.

The amount of income, war-profits, and excess-profits taxes imposed
by foreign countries or possessions of the United States shall be
allowed as a credit against the tax, to the extent provided in
section 131.

SEC. 32. TAXES WITHHELD AT SOURCE.

The amount of tax withheld at the source under section 143 or 144
shall be allowed as a credit against the tax.
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SEC. 33. CREDIT FOR OVERPAYMENTS.

For credit against the tax of overpayments of taxes imposed by
this title for other taxable years, see section 322.

Part IV—Accounting Periods and Methods of Accounting
SEC. 41. GENERAL RULE.

The net income shall be computed upon the basis of the taxpayer's
annual accounting period (fiscal year or calendar year, as the case
may be) in accordance with the method of accounting regularly
employed in keeping the books of such taxpayer; but if no such
method of accounting has been so employed, or if the method
employed does not clearly reflect the income, the computation shall
be made in accordance with such method as in the opinion of the
Commissioner does clearly reflect the income. If the taxpayer's
annual accounting period is other than a fiscal year as defined in
section 48 or if the taxpayer has no annual accounting period or does
not keep books, the net income shall be computed on the basis of
the calendar year. (For use of inventories, see section 22 (c).)

SEC. 42. PERIOD IN WHICH ITEMS OF GROSS INCOME INCLUDED.

The amount of all items of gross income shall be included in the
gross income for the taxable year in which received by the taxpayer,
unless, under methods of accounting permitted under section 41, any
such amounts are to be properly accounted for as of a different period.
In the case of the death of a taxpayer there shall be included in
computing net income for the taxable period in which falls the date of
his death, amounts accrued up to the date of his death if not other-
wise properly includible in respect of such period or a prior period.

SEC.43. PERIOD FOR WHICH DEDUCTIONS AND CREDITS TAKEN.

The deductions and credits (other than the corporation dividends
paid credit provided in section 27) provided for in this title shall
be taken for the taxable year in which "paid or accrued" or "paid
or incurred", dependent upon the method of accounting upon the
basis of which the net income is computed, unless in order to clearly
reflect the income the deductions or credits should be taken as of a
different period. In the case of the death of a taxpayer there shall
be allowed as deductions and credits for the taxable period in which
falls the date of his death, amounts accrued up to the date of his
death (except deductions under section 23 (0)) if not otherwise
properly allowable in respect of such period or a prior period.

SEC. 44. INSTALLMENT BASIS.

(a) DEALERS IN PERSONAL PROPERTY.—Under regulations prescribed
by the Commissioner with the approval of the Secretary, a person
who regularly sells or otherwise disposes of personal property on
the installment plan may return as income therefrom in any taxable
year that proportion of the installment payments actually received
in that year which the gross profit realized or to be realized when
payment is completed, bears to the total contract price.

(b) SALES OF REALTY AND CASUAL SALES OF PERSONALTY.—In the
case (1) of a casual sale or other casual disposition of personal prop-
erty (other than property of a kind which would properly be included
in the inventory of the taxpayer if on hand at the close of the taxable
year), for a price exceeding $1,000, or (2) of a sale or other disposi-
tion of real property, if in either case the initial payments do not
exceed 30 per centum of the selling price (or, in case the sale or other

473



474

PUBLIC LAWS—CH. 289—MAY 28, 1938 [52 STAT.

disposition was in a taxable year beginning prior to January 1, 1934,
the percentage of the selling price prescribed in the law applicable to
such year), the income may, under regulations prescribed by the Com-
missioner with the approval of the Secretary, be returned on the basis
and in the manner above prescribed in this section. As used in this
section the term "initial payments" means the payments received in
cash or property other than evidences of indebtedness of the pur-
chaser during the taxable period in which the sale or other disposition
is made.

(c) CHANGE FROM ACCRUAL TO INSTALLMENT BASIS.—If a taxpayer
entitled to the benefits of subsection (a) elects for any taxable year to
report his net income on the installment basis, then in computing his
income for the year of change or any subsequent year, amounts
actually received during any such year on account of sales or other
dispositions of property made in any prior year shall not be excluded.

(d) GAIN OR LOSS UPON DISPOSITION OF INSTALLMENT OBLIGA-
TIONS.—If an installment obligation is satisfied at other than its face
value or distributed, transmitted, sold, or otherwise disposed of, gain
or loss shall result to the extent of the difference between the basis of
the obligation and (1) in the case of satisfaction at other than face
value or a sale or exchange—the amount realized, or (2) in case of a
distribution, transmission, or disposition otherwise than by sale or
exchange—the fair market value of the obligation at the time of such
distribution, transmission, or disposition. Any gain or loss so result-
ing shall be considered as resulting from the sale or exchange of the
property in respect of which the installment obligation was received.
The basis of the obligation shall be the excess of the face value of the
obligation over an amount equal to the income which would be
returnable were the obligation satisfied in full. This subsection shall
not apply to the transmission at death of installment obligations if
there is filed with the Commissioner, at such time as he may by regu-
lation prescribe, a bond in such amount and with such sureties as he
may deem necessary, conditioned upon the return as income, by the
person receiving any payment on such obligations, of the same pro-
portion of such payment as would be returnable as income by the
decedent if he had lived and had received such payment. If an
installment obligation is distributed by one corporation to another
corporation in the course of a liquidation, and under section 112 (b)
(6) no gain or loss with respect to the receipt of such obligation is
recognized in the case of the recipient corporation, then no gain or
loss with respect to the distribution of such obligation shall be recog-
nized in the case of the distributing corporation.

SEC. 45. ALLOCATION OF INCOME AND DEDUCTIONS.

In any case of two or more organizations, trades, or businesses
(whether or not incorporated, whether or not organized in the United
States, and whether or not affiliated) owned or controlled directly or
indirectly by the same interests, the Commissioner is authorized to
distribute, apportion, or allocate gross income or deductions between
or among such organizations, trades, or businesses, if he determines
that such distribution, apportionment, or allocation is necessary in
order to prevent evasion of taxes or clearly to reflect the income of
any of such organizations, trades, or businesses.

SEC. 46. CHANGE OF ACCOUNTING PERIOD.

If a taxpayer changes his accounting period from fiscal year to
calendar year, from calendar year to fiscal year, or from one fiscal
year to another, the net income shall, with the approval of the Com-
missioner, be computed on the basis of such new accounting period,
subject to the provisions of section 47.
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SEC.47.RETURNS FOR A PERIOD OF LESS THAN TWELVE MONTHS.

(a) RETURNS FOR SHORT PERIOD RESULTING FROM CHANGE OF
ACCOUNTING PERIOD.—If a taxpayer, with the approval of the Com-
missioner, changes the basis of computing net income from fiscal year
to calendar year a separate return shall be made for the period
between the close of the last fiscal year for which return was made
and the following December 31. If the change is from calendar
year to fiscal year, a separate return shall be made for the period
between the close of the last calendar year for which return was
made and the date designated as the close of the fiscal year. If the
change is from one fiscal year to another fiscal year a separate return
shall be made for the period between the close of the former fiscal
year and the date designated as the close of the new fiscal year.

(b) INCOME COMPUTED ON BASIS OF SHORT PERIOD.—Where a sep-
arate return is made under subsection (a) on account of a change in
the accounting period, and in all other cases where a separate return
is required or permitted, by regulations prescribed by the Com-
missioner with the approval of the Secretary, to be made for a
fractional part of a year, then the income shall be computed on
the basis of the period for which separate return is made.

(c) INCOME PLACED ON ANNUAL BASIS.—If a separate return is
made (except returns of the income of a corporation) under sub-
section (a) on account of a change in the accounting period, the net
income, computed on the basis of the period for which separate
return is made, shall be placed on an annual basis by multiplying the
amount thereof by twelve and dividing by the number of months
included in the period for which the separate return is made. The
tax shall be such part of the tax computed on such annual basis as
the number of months in such period is of twelve months.

(d) EARNED INCOME.—The Commissioner with the approval of the
Secretary shall by regulations prescribe the method of applying the
provisions of subsections (b) and (c) (relating to computing income
on the basis of a short period, and placing such income on an
annual basis) to cases where the taxpayer makes a separate return
under subsection (a) on account of a change in the accounting
period, and it appears that for the period for which the return is so
made he has received earned income.

(e) REDUCTION OF CREDITS AGAINST NET INCOME.—In the case of a
return made for a fractional part of a year, except a return made
under subsection (a), on account of a change in the accounting
period, the personal exemption and credit for dependents shall be
reduced respectively to amounts which bear the same ratio to the
full credits provided as the number of months in the period for which
return is made bears to twelve months.

(f) CLOSING OF TAXABLE YEAR IN CASE OF JEOPARDY.—For closing
of taxable year in case of jeopardy, see section 146.

SEC. 48. DEFINITIONS.

When used in this title—

(a) TAXABLE YEAR.—"Taxable year" means the calendar year, or
the fiscal year ending during such calendar year, upon the basis
of which the net income is computed under this Part. "Taxable
year" includes, in the case of a return made for a fractional part of
a year under the provisions of this title or under regulations pre-
scribed by the Commissioner with the approval of the Secretary,
the period for which such return is made.

(b) FISCAL YEAR.—"Fiscal year" means an accounting period of
twelve months ending on the last day of any month other than
December.
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(c) "PAID OR INCURRED", "PAID OF ACCRUED".—The terms "paid or
incurred" and "paid or accrued" shall be construed according to the
method of accounting upon the basis of which the net income is
computed under this Part.

(d) TRADE OR BUSINESS.—The term "trade or business" includes
the performance of the functions of a public office.

Part V—Returns and Payment of Tax
SEC. 51. INDIVIDUAL RETURNS.

(a) REQUIREMENT.—The following individuals shall each make
under oath a return stating specifically the items of his gross income
and the deductions and credits allowed under this title and such other
information for the purpose of carrying out the provisions of this
title as the Commissioner with the approval of the Secretary may by
regulations prescribe—

(1) Every individual who is single or who is married but not
living with husband or wife, if—

(A) Having a net income for the taxable year of $1,000
or over; or

(B) Having a gross income for the taxable year of $5,000
or over, regardless of the amount of the net income.

(2) Every individual who is married and living with husband
or wife, if no joint return is made under subsection (b) and if—

(A) Such individual has for the taxable year a net income
of $2,500 or over or a gross income of $5,000 or over (regard-
less of the amount of the net income), and the other spouse
has no gross income; or

(B) Such individual and his spouse each has for the tax-
able year a gross income (regardless of the amount of the
net income) and the aggregate net income of the two is
$2,500 or over; or

(C) Such individual and his spouse each has for the tax-
able year a gross income (regardless of the amount of the
net income) and the aggregate gross income is $5,000 or over.

(b) HUSBAND AND WIFE.—In the case of a husband and wife living
together the income of each (even though one has no gross income)
may be included in a single return made by them jointly, in which
case the tax shall be computed on the aggregate income, and the
liability with respect to the tax shall be joint and several. No
joint return may be made if either the husband or wife is a
nonresident alien.

(c) PERSONS UNDER DISABILITY.—If the taxpayer is unable to
make his own return, the return shall be made by a duly authorized
agent or by the guardian or other person charged with the care of
the person or property of such taxpayer.

(d) SIGNATURE PRESUMED CORRECT.—The fact that an individual's
name is signed to a filed return shall be prima facie evidence for all
purposes that the return was actually signed by him.

(e) FIDUCIARIES.—For returns to be made by fiduciaries, see
section 142.

SEC. 52. CORPORATION RETURNS.

Every corporation subject to taxation under this title shall make
a return, stating specifically the items of its gross income and the
deductions and credits allowed by this title and such other informa-
tion for the purpose of carrying out the provisions of this title as
the Commissioner with the approval of the Secretary may by regula-
tions prescribe. The return shall be sworn to by the president, vice
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president, or other principal officer and by the treasurer, assistant
treasurer, or chief accounting officer. In cases where receivers,
trustees in bankruptcy, or assignees are operating the property or
business of corporations, such receivers, trustees, or assignees shall
make returns for such corporations in the same manner and form
as corporations are required to make returns. Any tax due on the
basis of such returns made by receivers, trustees, or assignees shall
be collected in the same manner as if collected from the corporations
of whose business or property they have custody and control.

SEC. 53. TIME AND PLACE FOR FILING RETURNS.

(a) TIME FOR FILING.—

(1) GENERAL RULE.—Returns made on the basis of the calendar
year shall be made on or before the 15th day of March following
the close of the calendar year. Returns made on the basis of
a fiscal year shall be made on or before the 15th day of the
third month following the close of the fiscal year.

(2) EXTENSION OF TIME.—The Commissioner may grant a
reasonable extension of time for filing returns, under such rules
and regulations as he shall prescribe with the approval of the
Secretary. Except in the case of taxpayers who are abroad, no
such extension shall be for more than six months.

(b) TO WHOM RETURN MADE.—

(1) INDIVIDUALS.—Returns (other than corporation returns)
shall be made to the collector for the district in which is located
the legal residence or principal place of business of the person
making the return, or, if he has no legal residence or principal
place of business in the United States, then to the collector at
Baltimore, Maryland.

(2) CORPORATIONS.—Returns of corporations shall be made to
the collector of the district in which is located the principal
place of business or principal office or agency of the corporation,
or, if it has no principal place of business or principal office or
agency in the United States, then to the collector at Baltimore,
Maryland.

SEC. 54. RECORDS AND SPECIAL RETURNS.

(a) BY TAXPAYER.—Every person liable to any tax imposed by this
title or for the collection thereof, shall keep such records, render
under oath such statements, make such returns, and comply with such
rules and regulations, as the Commissioner, with the approval of the
Secretary, may from time to time prescribe.

(b) TO DETERMINE LIABILITY TO TAX.—Whenever in the judgment
of the Commissioner necessary he may require any person, by notice
served upon him, to make a return, render under oath such state-
ments, or keep such records, as the Commissioner deems sufficient to
show whether or not such person is liable to tax under this title.

(c) INFORMATION AT THE SOURCE.—For requirement of statements
and returns by one person to assist in determining the tax liability
of another person, see sections 147 to 150.

(d) COPIES OF RETURNS.—If any person, required by law or regu-
lations made pursuant to law to file a copy of any income return for
any taxable year, fails to file such copy at the time required, there
shall be due and assessed against such person $5 in the case of an
individual return or $10 in the case of a fiduciary, partnership, or
corporation return, and the collector with whom the return is filed
shall prepare such copy. Such amount shall be collected and paid,
without interest, in the same manner as the amount of tax due in
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excess of that shown by the taxpayer upon a return in the case of
a mathematical error appearing on the face of the return. Copies
of returns filed or prepared pursuant to this subsection shall remain
on file for a period of not less than two years from the date they
are required to be filed, and may be destroyed at any time thereafter
under the direction of the Commissioner.

(e) FOREIGN PERSONAL HOLDING COMPANIES.—For information re-
turns by officers, directors, and large shareholders, with respect to
foreign personal holding companies, see sections 338, 339, and 340.

SEC. 55. PUBLICITY OF RETURNS.

(a) Returns made under this title shall be open to inspection in
the same manner, to the same extent, and subject to the same provi-
sions of law, including penalties, as returns made under Title II of
the Revenue Act of 1926; and all returns made under this Act shall
constitute public records and shall be open to public examination and
inspection to such extent as shall be authorized in rules and regula-
tions promulgated by the President.

(b) (1) All income returns filed under this title (or copies thereof,
if so prescribed by regulations made under this subsection), shall be
open to inspection by any official, body, or commission, lawfully
charged with the administration of any State tax law, if the inspec-
tion is for the purpose of such administration or for the purpose of
obtaining information to be furnished to local taxing authorities as
provided in paragraph (2). The inspection shall be permitted only
upon written request of the Governor of such State, designating the
representative of such official, body, or commission to make the
inspection on behalf of such official, body, or commission. The
inspection shall be made in such manner, and at such times and places,
as shall be prescribed by regulations made by the Commissioner with
the approval of the Secretary.

(2) Any information thus secured by any official, body, or com-
mission of any State may be used only for the administration of the
tax laws of such State, except that upon written request of the Gov-
ernor of such State any such information may be furnished to any
official, body, or commission of any political subdivision of such State,
lawfully charged with the administration of the tax laws of such
political subdivision, but may be furnished only for the purpose of,
and may be used only for, the administration of such tax laws. Any
officer, employee, or agent of any State or political subdivision, who
divulges (except as authorized in this subsection, or when called
upon to testify in any judicial or administrative proceeding to which
the State or political subdivision, or such State or local official, body,
or commission, as such, is a party) any information acquired by
him through an inspection permitted him or another under this sub-
section shall be guilty of a misdemeanor and shall upon conviction
be punished by a fine of not more than $1,000, or by imprisonment
for not more than one year, or both.

SEC. 56. PAYMENT OF TAX.

(a) TIME OF PAYMENT.—The total amount of tax imposed by this
title shall be paid on the fifteenth day of March following the close
of the calendar year, or, if the return should be made on the basis
of a fiscal year, then on the fifteenth day of the third month following
the close of the fiscal year.

(b) INSTALLMENT PAYMENTS.—The taxpayer may elect to pay the
tax in four equal installments, in which case the first installment
shall be paid on the date prescribed for the payment of the tax by
the taxpayer, the second installment shall be paid on the fifteenth
day of the third month, the third installment on the fifteenth day
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of the sixth month, and the fourth installment on the fifteenth day
of the ninth month, after such date. If any installment is not paid
on or before the date fixed for its payment, the whole amount of the
tax unpaid shall be paid upon notice and demand from the collector.

(c) EXTENSION OF TIME FOR PAYMENT.—

(1) GENERAL RULE.—At the request of the taxpayer, the Com-
missioner may extend the time for payment of the amount deter-
mined as the tax by the taxpayer, or any installment thereof, for
a period not to exceed six months from the date prescribed for
the payment of the tax or an installment thereof. In such case
the amount in respect of which the extension is granted shall be
paid on or before the date of the expiration of the period of the
extension.

(2) LIQUIDATION OF PERSONAL HOLDING COMPANIES.—At the
request of the taxpayer, the Commissioner may (under regula-
tions prescribed by the Commissioner with the approval of the
Secretary) extend (for a period not to exceed five years from the
date prescribed for the payment of the tax) the time for the pay-
ment of such portion of the amount determined as the tax by the
taxpayer as is attributable to the short-term or long-term capital
gain derived by the taxpayer from the receipt by him of property
other than money upon the complete liquidation (as defined in
section 115 (c)) of a corporation. This paragraph shall apply
only if the corporation, for its taxable year preceding the year in
which occurred the complete liquidation (or the first of the
series of distributions referred to in such section), was, under the
law applicable to such taxable year, a personal holding company
or a foreign personal holding company. An extension under this
paragraph shall be granted only if it is shown to the satisfaction
of the Commissioner that the failure to grant it will result in
undue hardship to the taxpayer. If an extension is granted the
amount with respect to which the extension is granted shall be
paid on or before the date of the expiration of the extension. If
an extension is granted under this paragraph the Commissioner
may require the taxpayer to furnish a bond in such amount, not
exceeding double the amount with respect to which the extension
is granted, and with such sureties as the Commissioner deems
necessary, conditioned upon the payment of the amount with
respect to which the extension is granted in accordance with the
terms of the extension.

(d) VOLUNTARY ADVANCE PAYMENT.—A tax imposed by this title,
or any installment thereof, may be paid, at the election of the tax-
payer, prior to the date prescribed for its payment.

(e) ADVANCE PAYMENT IN CASE OF JEOPARDY.—For advance pay-
ment in case of jeopardy, see section 146.

(f) TAX WITHHELD AT SOURCE.—For requirement of withholding
tax at the source in the case of nonresident aliens and foreign corpo-
rations, and in the case of so-called "tax-free covenant bonds", see
sections 143 and 144.

(g) FRACTIONAL PARTS OF CENT.—In the payment of any tax under
this title a fractional part of a cent shall be disregarded unless it
amounts to one-half cent or more, in which case it shall be increased
to 1 cent.

(h) RECEIPTS.—Every collector to whom any payment of any
income tax is made shall upon request give to the person making such
payment a full written or printed receipt therefor.

SEC.57. EXAMINATION OF RETURN AND DETERMINATION OF TAX.

As soon as practicable after the return is filed the Commissioner
shall examine it and shall determine the correct amount of the tax.
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SEC. 58. ADDITIONS TO TAX AND PENALTIES.

(a) For additions to the tax in case of negligence or fraud in the
nonpayment of tax or failure to file return therefor, see Supple-
ment M.

(b) For criminal penalties for nonpayment of tax or failure to file
return therefor, see section 145.

SEC. 59. ADMINISTRATIVE PROCEEDINGS.

For administrative proceedings in respect of the nonpayment or
overpayment of a tax imposed by this title, see as follows:

(a) Supplement L, relating to assessment and collection of
deficiencies.

(b) Supplement M, relating to interest and additions to tax.

(c) Supplement N, relating to claims against transferees and
fiduciaries.

(d) Supplement O, relating to overpayments.

Part VI—Miscellaneous Provisions
SEC. 61. LAWS MADE APPLICABLE.

All administrative, special, or stamp provisions of law, including
the law relating to the assessment of taxes, so far as applicable, are
hereby extended to and made a part of this title.

SEC. 62. RULES AND REGULATIONS.

The Commissioner, with the approval of the Secretary, shall pre-
scribe and publish all needful rules and regulations for the enforce-
ment of this title.

SEC. 63. TAXES IN LIEU OF TAXES UNDER 1936 ACT.

The taxes imposed by this title and Title IA shall be in lieu of
the taxes imposed by Titles I and IA of the Revenue Act of 1936,
as amended.

SUBTITLE C—SUPPLEMENTAL PROVISIONS
Supplement A—Rates of Tax
[Supplementary to Subtitle B, Part I]

SEC. 101. EXEMPTIONS FROM TAX ON CORPORATIONS.

The following organizations shall be exempt from taxation under
this title—

(1) Labor, agricultural, or horticultural organizations;

(2) Mutual savings banks not having a capital stock repre-
sented by shares;

(3) Fraternal beneficiary societies, orders, or associations, (A)
operating under the lodge system or for the exclusive benefit
of the members of a fraternity itself operating under the lodge
system; and (B) providing for the payment of life, sick, accident,
or other benefits to the members of such society, order, or
association or their dependents;

(4) Domestic building and loan associations substantially all
the business of which is confined to making loans to members;
and cooperative banks without capital stock organized and
operated for mutual purposes and without profit;

(5) Cemetery companies owned and operated exclusively for
the benefit of their members or which are not operated for profit;
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and any corporation chartered solely for burial purposes as a
cemetery corporation and not permitted by its charter to engage
in any business not necessarily incident to that purpose, no part
of the net earnings of which inures to the benefit of any private
shareholder or individual;

(6) Corporations, and any community chest, fund, or founda-
tion, organized and operated exclusively for religious, charitable,
scientific, literary, or educational purposes, or for the preven-
tion of cruelty to children or animals, no part of the net earnings
of which inures to the benefit of any private shareholder or indi-
vidual, and no substantial part of the activities of which is
carrying on propaganda, or otherwise attempting, to influence
legislation;

(7) Business leagues, chambers of commerce, real-estate
boards, or boards of trade, not organized for profit and no part
of the net earnings of which inures to the benefit of any private
shareholder or individual;

(8) Civic leagues or organizations not organized for profit
but operated exclusively for the promotion of social welfare,
or local associations of employees, the membership of which is
limited to the employees of a designated person or persons in a
particular municipality, and the net earnings of which are
devoted exclusively to charitable, educational, or recreational
purposes;

(9) Clubs organized and operated exclusively for pleasure,
recreation, and other nonprofitable purposes, no part of the net
earnings of which inures to the benefit of any private share-
holder;

(10) Benevolent life insurance associations of a purely local
character, mutual ditch or irrigation companies, mutual or coop-
erative telephone companies, or like organizations; but only if 85
per centum or more of the income consists of amounts collected
from members for the sole purpose of meeting losses and expenses;

(11) Farmers' or other mutual hail, cyclone, casualty, or fire
insurance companies or associations (including interinsurers and
reciprocal underwriters) the income of which is used or held for
the purpose of paying losses or expenses;

(12) Farmers', fruit growers', or like associations organized and
operated on a cooperative basis (a) for the purpose of marketing
the products of members or other producers, and turning back to
them the proceeds of sales, less the necessary marketing expenses,
on the basis of either the quantity or the value of the products
furnished by them, or (b) for the purpose of purchasing supplies
and equipment for the use of members or other persons, and turn-
ing over such supplies and equipment to them at actual cost, plus
necessary expenses. Exemption shall not be denied any such asso-
ciation because it has capital stock, if the dividend rate of such
stock is fixed at not to exceed the legal rate of interest in the State
of incorporation or 8 per centum per annum, whichever is greater,
on the value of the consideration for which the stock was issued,
and if substantially all such stock (other than nonvoting pre-
ferred stock, the owners of which are not entitled or permitted to
participate, directly or indirectly, in the profits of the association,
upon dissolution or otherwise, beyond the fixed dividends) is
owned by producers who market their products or purchase
their supplies and equipment through the association; nor shall
exemption be denied any such association because there is accu-
mulated and maintained by it a reserve required by State law or
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a reasonable reserve for any necessary purpose. Such an associa-
tion may market the products of nonmembers in an amount the
value of which does not exceed the value of the products marketed
for members, and may purchase supplies and equipment for non-
members in an amount the value of which does not exceed the
value of the supplies and equipment purchased for members, pro-
vided the value of the purchases made for persons who are neither
members nor producers does not exceed 15 per centum of the value
of all its purchases. Business done for the United States or any
of its agencies shall be disregarded in determining the right to
exemption under this paragraph;

(13) Corporations organized by an association exempt under
the provisions of paragraph (12), or members thereof, for the
purpose of financing the ordinary crop operations of such mem-
bers or other producers, and operated in conjunction with such
association. Exemption shall not be denied any such corporation
because it has capital stock, if the dividend rate of such stock is
fixed at not to exceed the legal rate of interest in the State of
incorporation or 8 per centum per annum, whichever is greater, on
the value of the consideration for which the stock was issued, and
if substantially all such stock (other than nonvoting preferred
stock, the owners of which are not entitled or permitted to par-
ticipate, directly or indirectly, in the profits of the corporation,
upon dissolution or otherwise, beyond the fixed dividends) is
owned by such association, or members thereof; nor shall exemp-
tion be denied any such corporation because there is accumulated
and maintained by it a reserve required by State law or a reason-
able reserve for any necessary purpose;

(14) Corporations organized for the exclusive purpose of hold-
ing title to property, collecting income therefrom, and turning
over the entire amount thereof, less expenses, to an organization
which itself is exempt from the tax imposed by this title;

(15) Corporations organized under Act of Congress, if such
corporations are instrumentalities of the United States and if,
under such Act, as amended and supplemented, such corporations
are exempt from Federal income taxes;

(16) Voluntary employees' beneficiary associations providing
for the payment of life, sick, accident, or other benefits to the
members of such association or their dependents, if (A) no part
of their net earnings inures (other than through such payments)
to the benefit of any private shareholder or individual, and (B)
85 per centum or more of the income consists of amounts collected
from members for the sole purpose of making such payments
and meeting expenses;

(17) Teachers' retirement fund associations of a purely local
character, if (A) no part of their net earnings inures (other
than through payment of retirement benefits) to the benefit of
any private shareholder or individual, and (B) the income con-
sists solely of amounts received from public taxation, amounts
received from assessments upon the teaching salaries of mem-
bers, and income in respect of investments;

(18) Religious or apostolic associations or corporations, if
such associations or corporations have a common treasury or
community treasury, even if such associations or corporations
engage in business for the common benefit of the members, but
only if the members thereof include (at the time of filing their
returns) in their gross income their entire pro-rata shares,
whether distributed or not, of the net income of the association
or corporation for such year. Any amount so included in the
gross income of a member shall be treated as a dividend received.
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SEC.102. SURTAX ON CORPORATIONSIMPROPERLY ACCUMULATING
SURPLUS.

(a) IMPOSITION OF TAX.—There shall be levied, collected, and paid
for each taxable year (in addition to other taxes imposed by this
title) upon the net income of every corporation (other than a per-
sonal holding company as defined in Title IA or a foreign personal
holding company as defined in Supplement P) if such corporation,
however created or organized, is formed or availed of for the purpose
of preventing the imposition of the surtax upon its shareholders
or the shareholders of any other corporation, through the medium
of permitting earnings or profits to accumulate instead of being
divided or distributed, a surtax equal to the sum of the following:

25 per centum of the amount of the undistributed section 102
net income not in excess of $100,000, plus

35 per centum of the undistributed section 102 net income in
excess of $100,000.

(b) PRIMA FACIE EVIDENCE.—The fact that any corporation is a
mere holding or investment company shall be prima facie evidence
of a purpose to avoid surtax upon shareholders.

(c) EVIDENCE DETERMINATIVE OF PURPOSE.—The fact that the earn-
ings or profits of a corporation are permitted to accumulate beyond
the reasonable needs of the business shall be determinative of the
purpose to avoid surtax upon shareholders unless the corporation
by the clear preponderance of the evidence shall prove to the con-
trary.

(d) DEFINITIONS.—As used in this title—

(1) SECTION 102 NET INCOME.—The term "section 102 net
income" means the net income minus the sum of—

(A) TAxXEs.—Federal income, war-profits, and excess-
profits taxes paid or accrued during the taxable year, to the
extent not allowed as a deduction by section 23, but not
including the tax imposed by this section or a corresponding
section of a prior income-tax law.

(B) DISALLOWED CHARITABLE, ETC., CONTRIBUTIONS.—Con-
tributions or gifts payment of which is made within the tax-
able year, not otherwise allowed as a deduction, to or for the
use of donees described in section 23 (o), for the purposes
therein specified.

(C) DISALLOWED LOSSES.—Losses from sales or exchanges
of capital assets which are disallowed as a deduction by
section 117 (d).

(2) UNDISTRIBUTED SECTION 102 NET INCOME.—The term "undis-
tributed section 102 net income" means the section 102 net income
minus the basic surtax credit provided in section 27 (b), but
the computation of such credit under section 27 (b) (1) shall
be made without its reduction by the amount of the credit
provided in section 26 (a), relating to interest on certain obliga-
tions of the United States and Government corporations.

() TAX ON PERSONAL HOLDING COMPANIES.—For surtax on per-
sonal holding companies, see Title TA.

SEC.103. RATES OF TAX ON CITIZENS AND CORPORATIONS OF CER-
TAIN FOREIGN COUNTRIES.

Whenever the President finds that, under the laws of any foreign
country, citizens or corporations of the United States are being
subjected to discriminatory or extraterritorial taxes, the President
shall so proclaim and the rates of tax imposed by sections 11 12,
13, 14, 201 (b), 204 (a), 207, 211 (a), 231 (a), and 362 shall, for the
taxable year during which such proclamation is made and for each
taxable year thereafter, be doubled in the case of each citizen and
corporation of such foreign country; but the tax at such doubled rate
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shall be considered as imposed by section 11, 12, 13, 14, 201 (b), 204
(a), 207, 211 (a), 231 (a), or 362, as the case may be. In no case shall
this section operate to increase the taxes imposed by such sections
(computed without regard to this section) to an amount in excess of
80 per centum of the net income of the taxpayer. Whenever the
President finds that the laws of any foreign country with respect to
which the President has made a proclamation under the preceding
provisions of this section have been modified so that discriminatory
and extraterritorial taxes applicable to citizens and corporations of
the United States have been removed, he shall so proclaim, and the
provisions of this section providing for doubled rates of tax shall not
apply to any citizen or corporation of such foreign country with
respect to any taxable year beginning after such proclamation is
made.

SEC. 104. BANKS AND TRUST COMPANIES.

(a) DEFINITION.—ASs used in this section the term "bank" means a
bank or trust company incorporated and doing business under the
laws of the United States (including laws relating to the District of
Columbia), of any State, or of any Territory, a substantial part
of the business of which consists of receiving deposits and making
loans and discounts, or of exercising fiduciary powers similar to those
permitted to national banks under section 11 (k) of the Federal
Reserve Act, as amended, and which is subject by law to supervision
and examination by State, Territorial, or Federal authority having
supervision over banking institutions.

(b) RATE OF TAX.—Banks shall be taxable under section 14 (d).

SEC. 105. SALE OF OIL OR GAS PROPERTIES.

In the case of a bona fide sale of any oil or gas property, or any
interest therein, where the principal value of the property has been
demonstrated by prospecting or exploration or discovery work done
by the taxpayer, the portion of the tax imposed by section 12 attrib-
utable to such sale shall not exceed 30 per centum of the selling price
of such property or interest.

SEC. 106. CLAIMS AGAINST UNITED STATES INVOLVING ACQUISITION
OFPROPERTY.

In the case of amounts (other than interest) received by a taxpayer
from the United States with respect to a claim against the United
States involving the acquisition of property and remaining unpaid
for more than fifteen years, the portion of the tax imposed by section
12 attributable to such receipt shall not exceed 30 per centum of the
amount (other than interest) so received.

Supplement B—Computation of Net Income
[Supplementary to Subtitle B, Part II]

SEC. 111. DETERMINATION OF AMOUNT OF, AND RECOGNITION OF,
GAINORLOSS.

(a) COMPUTATION OF GAIN OR LOSS.—The gain from the sale or
other disposition of property shall be the excess of the amount
realized therefrom over the adjusted basis provided in section 113 (b)
for determining gain, and the loss shall be the excess of the adjusted
basis provided in such section for determining loss over the amount
realized.

(b) AMOUNT REALIZED.—The amount realized from the sale or
other disposition of property shall be the sum of any money received
plus the fair market value of the property (other than money)
received.
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(c) RECOGNITION OF GAIN OR LOSS.—In the case of a sale or
exchange, the extent to which the gain or loss determined under
this section shall be recognized for the purposes of this title, shall
be determined under the provisions of section 112.

(d) INSTALLMENT SALES.—Nothing in this section shall be con-
strued to prevent (in the case of property sold under contract
providing for payment in installments) the taxation of that portion
of any installment payment representing gain or profit in the year
in which such payment is received.

SEC. 112. RECOGNITION OF GAIN OR LOSS.

(a) GENERAL RULE.—Upon the sale or exchange of property the
entire amount of the gain or loss, determined under section 111,
shall be recognized, except as hereinafter provided in this section.

(b) EXCHANGES SOLELY IN KIND.—

(1) PROPERTY HELD FOR PRODUCTIVE USE OR INVESTMENT.—No
gain or loss shall be recognized if property held for productive
use in trade or business or for investment (not including stock
in trade or other property held primarily for sale, nor stocks,
bonds, notes, choses in action, certificates of trust or beneficial
interest, or other securities or evidences of indebtedness or inter-
est) is exchanged solely for property of a like kind to be held
either for productive use in trade or business or for investment.

(2) STOCK FOR STOCK OF SAME CORPORATION.—No gain or loss
shall be recognized if common stock in a corporation is exchanged
solely for common stock in the same corporation, or if preferred
stock in a corporation is exchanged solely for preferred stock
in the same corporation.

(3) STOCK FOR STOCK ON REORGANIZATION.—No gain or loss
shall be recognized if stock or securities in a corporation a party
to a reorganization are, in pursuance of the plan of reorganiza-
tion, exchanged solely for stock or securities in such corporation
or in another corporation a party to the reorganization.

(4) SAME—GAIN OF CORPORATION.—No gain or loss shall be
recognized if a corporation a party to a reorganization exchanges
property, in pursuance of the plan of reorganization, solely
for stock or securities in another corporation a party to the
reorganization.

(5) TRANSFER TO CORPORATION CONTROLLED BY TRANSFEROR.—NoO
gain or loss shall be recognized if property is transferred to a
corporation by one or more persons solely in exchange for stock
or securities in such corporation, and immediately after the
exchange such person or persons are in control of the corpora-
tion; but in the case of an exchange by two or more persons
this paragraph shall apply only if the amount of the stock and
securities received by each is substantially in proportion to his
interest in the property prior to the exchange.

(6) PROPERTY RECEIVED BY CORPORATION ON COMPLETE LIQUIDA-
TION OF ANOTHER.—No gain or loss shall be recognized upon the
receipt by a corporation of property distributed in complete
liquidation of another corporation. For the purposes of this
paragraph a distribution shall be considered to be in complete
liquidation only if—

(A) the corporation receiving such property was, on the
date of the adoption of the plan of liquidation, and has con-
tinued to be at all times until the receipt of the property, the
owner of stock (in such other corporation) possessing at least
80 per centum of the total combined voting power of all
classes of stock entitled to vote and the owner of at least 80
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per centum of the total number of shares of all other classes
of stock (except nonvoting stock which is limited and pre-
ferred as to dividends), and was at no time on or after the
date of the adoption of the plan of liquidation and until the
receipt of the property the owner of a greater percentage of
any class of stock than the percentage of such class owned at
the time of the receipt of the property; and
(B) no distribution under the liquidation was made before
the first day of the first taxable year of the corporation
beginning after December 31, 1935; and either
(C) the distribution is by such other corporation in com-
plete cancellation or redemption of all its stock, and the
transfer of all the property occurs within the taxable year;
in such case the adoption by the shareholders of the resolu-
tion under which is authorized the distribution of all the
assets of such corporation in complete cancellation or redemp-
tion of all its stock, shall be considered an adoption of a plan
of liquidation, even though no time for the completion of the
transfer of the property is specified in such resolution; or
(D) such distribution is one of a series of distributions by
such other corporation in complete cancellation or redemption
of all its stock in accordance with a plan of liquidation under
which the transfer of all the property under the liquidation
is to be completed within three years from the close of the
taxable year during which is made the first of the series of
distributions under the plan, except that if such transfer is
not completed within such period, or if the taxpayer does not
continue qualified under subparagraph (A) until the comple-
tion of such transfer, no distribution under the plan shall be
considered a distribution in complete liquidation.
If such transfer of all the property does not occur within the
taxable year the Commissioner may require of the taxpayer such
bond, or waiver of the statute of limitations on assessment and
collection, or both, as he may deem necessary to insure, if the
transfer of the property is not completed within such three-year
period, or if the taxpayer does not continue qualified under sub-
paragraph (A) until the completion of such transfer, the assess-
ment and collection of all income, war-profits, and excess-profits
taxes then imposed by law for such taxable year or subsequent
taxable years, to the extent attributable to property so received.
A distribution otherwise constituting a distribution in complete
liquidation within the meaning of this paragraph shall not be
considered as not constituting such a distribution merely because
it does not constitute a distribution or liquidation within the
meaning of the corporate law under which the distribution is
made; and for the purposes of this paragraph a transfer of prop-
erty of such other corporation to the taxpayer shall not be con-
sidered as not constituting a distribution (or one of a series of
distributions) in complete cancellation or redemption of all the
stock of such other corporation, merely because the carrying out
of the plan involves (i) the transfer under the plan to the tax-
payer by such other corporation of property, not attributable to
shares owned by the taxpayer, upon an exchange described in
paragraph (4) of this subsection, and (ii) the complete cancella-
tion or redemption under the plan, as a result of exchanges
described in paragraph (3) of this subsection, of the shares not
owned by the taxpayer.
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(7) ELECTION AS TO RECOGNITION OF GAIN IN CERTAIN COR-
PORATE LIQUIDATIONS.—

(A) GENERAL RULE.—In the case of property distributed in
complete liquidation of a domestic corporation, if—

(i) the liquidation is made in pursuance of a plan of
liquidation adopted after the date of the enactment of
this Act, whether the taxable year of the corporation
began on, before, or after January 1, 1938; and

(i) the distribution is in complete cancellation or re-
demption of all the stock, and the transfer of all the
property under the liquidation occurs within the month
of December, 1938—

then in the case of each qualified electing shareholder (as de-
fined in subparagraph (C)) gain upon the shares owned by
him at the time of the adoption of the plan of liquidation
shall be recognized only to the extent provided in subpara-
graphs (E) and (F).

(B) EXCLUDED CORPORATION.—The term "excluded cor-
poration" means a corporation which at any time between
April 9, 1938, and the date of the adoption of the plan of
liquidation, both dates inclusive, was the owner of stock pos-
sessing 50 per centum or more of the total combined voting
power of all classes of stock entitled to vote on the adoption
of such plan.

(C) QUALIFIED ELECTING SHAREHOLDERS.—The term "quali-
fied electing shareholder" means a shareholder (other than
an excluded corporation) of any class of stock (whether or
not entitled to vote on the adoption of the plan of liquida-
tion) who is a shareholder at the time of the adoption of
such plan, and whose written election to have the benefits of
subparagraph (A) has been made and filed in accordance
with subparagraph (D), but—

(1) in the case of a shareholder other than a corpora-
tion, only if written elections have been so filed by share-
holders (other than corporations) who at the time of the
adoption of the plan of liquidation are owners of stock
possessing at least 80 per centum of the total combined
voting power (exclusive of voting power possessed by
stock owned by corporations) of all classes of stock
entitled to vote on the adoption of such plan of liquida-
tion; or

(ii) in the case of a sharcholder which is a corpora-
tion, only if written elections have been so filed by
corporate shareholders (other than an excluded corpo-
ration) which at the time of the adoption of such plan
of liquidation are owners of stock possessing at least 80
per centum of the total combined voting power (exclu-
sive of voting power possessed by stock owned by an
excluded corporation and by shareholders who are not
corporations) of all classes of stock entitled to vote on
the adoption of such plan of liquidation.

(D) MAKING AND FILING OF ELECTIONS.—The written elec-
tions referred to in subparagraph (C) must be made and
filed in such manner as to be not in contravention of regu-
lations prescribed by the Commissioner with the approval
of the Secretary. The filing must be within thirty days
after the adoption of the plan of liquidation, and may be
by the liquidating corporation or by the shareholder.
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(E) NONCORPORATE SHAREHOLDERS.—In the case of a quali-
fied electing shareholder other than a corporation—

(i) There shall be recognized, and taxed as a divi-
dend, so much of the gain as is not in excess of his
ratable share of the earnings and profits of the corpo-
ration accumulated after February 28, 1913, such earn-
ings and profits to be determined as of December 31,
1938, but without diminution by reason of distributions
made during the month of December, 1938; and

(ii) There shall be recognized, and taxed as short-
term or long-term capital gain, as the case may be, so
much of the remainder of the gain as is not in excess of
the amount by which the value of that portion of the
assets received by him which consists of money, or of
stock or securities acquired by the corporation after
April 9, 1938, exceeds his ratable share of such earn-
ings and profits.

(F) CORPORATE SHAREHOLDERS.—In the case of a qualified
electing shareholder which is a corporation the gain shall be
recognized only to the extent of the greater of the two
following—

(i) The portion of the assets received by it which
consists of money, or of stock or securities acquired by
the liquidating corporation after April 9, 1938; or

(i) Its ratable share of the earnings and profits of
the liquidating corporation accumulated after February
28, 1913, such earnings and profits to be determined as
of December 31, 1938, but without diminution by rea-
son of distributions made during the month of
December, 1938.

(8) EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDERS or
SECURITIES AND EXCHANGE COMMISSION.—In the case of any
exchange or distribution described in section 371, no gain or loss
shall be recognized to the extent specified in such section with
respect to such exchange or distribution.

(c) GAIN FROM EXCHANGES NOT SOLELY IN KIND.—

(1) If an exchange would be within the provisions of subsec-
tion (b) (1), (2), (3), or (5) of this section if it were not for
the fact that the property received in exchange consists not only
of property permitted by such paragraph to be received without
the recognition of gain, but also of other property or money, then
the gain, if any, to the recipient shall be recognized, but in an
amount not in excess of the sum of such money and the fair
market value of such other property.

(2) If a distribution made in pursuance of a plan of reorgani-
zation is within the provisions of paragraph (1) of this subsec-
tion but has the effect of the distribution of a taxable dividend,
then there shall be taxed as a dividend to each distributee such
an amount of the gain recognized under paragraph (1) as is not
in excess of his ratable share of the undistributed earnings and
profits of the corporation accumulated after February 28, 1913.
The remainder, if any, of the gain recognized under paragraph
(1) shall be taxed as a gain from the exchange of property.

(d) SAME—GAIN OF CORPORATION.—If an exchange would be within
the provisions of subsection (b) (4) of this section if it were not for
the fact that the property received in exchange consists not only of
stock or securities permitted by such paragraph to be received without
the recognition of gain, but also of other property or money, then—
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(1) If the corporation receiving such other property or money
distributes it in pursuance of the plan of reorganization, no gain
to the corporation shall be recognized from the exchange, but

(2) If the corporation receiving such other property or money
does not distribute it in pursuance of the plan of reorganization,
the gain, if any, to the corporation shall be recognized, but in an
amount not in excess of the sum of such money and the fair
market value of such other property so received, which is not so
distributed.

(e) LOSS FROM EXCHANGES NOT SOLELY IN KIND.—If an exchange
would be within the provisions of subsection (b) (1) to (5), inclusive,
of this section if it were not for the fact that the property received
in exchange consists not only of property permitted by such para-
graph to be received without the recognition of gain or loss, but also
of other property or money, then no loss from the exchange shall be
recognized.

(f) INVOLUNTARY CONVERSIONS.—If property (as a result of its
destruction in whole or in part, theft or seizure, or an exercise of the
power of requisition or condemnation, or the threat or imminence
thereof) is compulsorily or involuntarily converted into property simi-
lar or related in service or use to the property so converted, or into
money which is forthwith in good faith, under regulations prescribed
by the Commissioner with the approval of the Secretary, expended
in the acquisition of other property similar or related in service or
use to the property so converted, or in the acquisition of control of a
corporation owning such other property, or in the establishment of a
replacement fund, no gain or loss shall be recognized. If any part of
the money is not so expended, the gain, if any, shall be recognized,
but in an amount not in excess of the money which is not so expended.

(g) DEFINITION OF REORGANIZATION.—As used in this section and
section 113—

(1) The term "reorganization" means (A) a statutory merger
or consolidation, or (B) the acquisition by one corporation in
exchange solely for all or a part of its voting stock: of at least
80 per centum of the voting stock and at least 80 per centum
of the total number of shares of all other classes of stock of
another corporation; or of substantially all the properties of
another corporation, or (C) a transfer by a corporation of all
or a part of its assets to another corporation if immediately
after the transfer the transferor or its sharcholders or both are
in control of the corporation to which the assets are transferred,
or (D) a recapitalization, or (E) a mere change in identity,
form, or place of organization, however effected.

(2) The term "a party to a reorganization" includes a cor-
poration resulting from a reorganization and includes both cor-
porations in the case of a reorganization resulting from the
acquisition by one corporation of stock or properties of another.

(h) DEFINITION OF CONTROL.—As used in this section the term
"control" means the ownership of stock possessing at least 80 per
centum of the total combined voting power of all classes of stock
entitled to vote and at least 80 per centum of the total number of
shares of all other classes of stock of the corporation.

(i) FOREIGN CORPORATIONS.—In determining the extent to which
gain shall be recognized in the case of any of the exchanges described
in subsection (b) (3), (4), (5), or (6), or described in so much of
subsection (c) as refers to subsection (b) (3) or (5), or described in
subsection (d), a foreign corporation shall not be considered as a
corporation unless, prior to such exchange, it has been established
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to the satisfaction of the Commissioner that such exchange is not
in pursuance of a plan having as one of its principal purposes the
avoidance of Federal income taxes.

(j) INSTALLMENT OBLIGATIONS.—For nonrecognition of gain or loss
in the case of installment obligations, see section 44 (d).

SEC. 113. ADJUSTED BASIS FOR DETERMINING GAIN OR LOSS.

(a) BASIS (UNADJUSTED) OF PROPERTY.—The basis of property
shall be the cost of such property; except that—

(1) INVENTORY VALUE.—If the property should have been
included in the last inventory, the basis shall be the last inven-
tory value thereof.

(2) GIFTS AFTER DECEMBER 31, 1920.—If the property was
acquired by gift after December 31, 1920, the basis shall be the
same as it would be in the hands of the donor or the last preced-
ing owner by whom it was not acquired by gift, except that for
the purpose of determining loss the basis shall be the basis so
determined or the fair market value of the property at the
time of the gift, whichever is lower. If the facts necessary to
determine the basis in the hands of the donor or the last preced-
ing owner are unknown to the donee, the Commissioner shall,
if possible, obtain such facts from such donor or last preceding
owner, or any other person cognizant thereof. If the Commis-
sioner finds it impossible to obtain such facts, the basis in the
hands of such donor or last preceding owner shall be the fair
market value of such property as found by the Commissioner
as of the date or approximate date at which, according to the
best information that the Commissioner is able to obtain, such
property was acquired by such donor or last preceding owner.

(3) TRANSFER IN TRUST AFTER DECEMBER 31, 1920.—If the prop-
erty was acquired after December 31, 1920, by a transfer in trust
(other than by a transfer in trust by a bequest or devise) the
basis shall be the same as it would be in the hands of the grantor,
increased in the amount of gain or decreased in the amount of
loss recognized to the grantor upon such transfer under the law
applicable to the year in which the transfer was made.

(4) GIFT OR TRANSFER IN TRUST BEFORE JANUARY 1, 1921.—If
the property was acquired by gift or transfer in trust on or
before December 31, 1920, the basis shall be the fair market value
of such property at the time of such acquisition.

(5) PROPERTY TRANSMITTED AT DEATH.—If the property was
acquired by bequest, devise, or inheritance, or by the decedent's
estate from the decedent, the basis shall be the fair market value
of such property at the time of such acquisition. In the case of
property transferred in trust to pay the income for life to or
upon the order or direction of the grantor, with the right
reserved to the grantor at all times prior to his death to revoke
the trust, the basis of such property in the hands of the persons
entitled under the terms of the trust instrument to the property
after the grantor's death shall, after such death, be the same as
if the trust instrument had been a will executed on the day of
the grantor's death. For the purpose of this paragraph property
passing without full and adequate consideration under a general
power of appointment exercised by will shall be deemed to be
property passing from the individual exercising such power by
bequest or devise. If the property was acquired by bequest,
devise, or inheritance, or by the decedent's estate from the dece-
dent, and if the decedent died after August 26, 1937, and if the
property consists of stock or securities of a foreign corporation,
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which with respect to its taxable year next preceding the date of
the decedent's death was, under the law applicable to such year,
a foreign personal holding company, then the basis shall be the
fair market value of such property at the time of such acquisition
or the basis in the hands of the decedent, whichever is lower.

(6) TAX-FREE EXCHANGES GENERALLY.—If the property was
acquired, after February 28, 1913, upon an exchange described
in section 112 (b) to (e), inclusive, the basis (except as pro-
vided in paragraph (15), (17), or (18) of this subsection) shall
be the same as in the case of the property exchanged, decreased in
the amount of any money received by the taxpayer and increased
in the amount of gain or decreased in the amount of loss to the
taxpayer that was recognized upon such exchange under the law
applicable to the year in which the exchange was made. If the
property so acquired consisted in part of the type of property
permitted by section 112 (b) to be received without the recogni-
tion of gain or loss, and in part of other property, the basis pro-
vided in this paragraph shall be allocated between the properties
(other than money) received, and for the purpose of the alloca-
tion there shall be assigned to such other property an amount
equivalent to its fair market value at the date of the exchange.
This paragraph shall not apply to property acquired by a cor-
poration by the issuance of its stock or securities as the considera-
tion in whole or in part for the transfer of the property to it.

(7) TRANSFERS TO CORPORATION.—If the property was
acquired—

(A) after December 31, 1917, and in a taxable year begin-
ning before January 1, 1936, by a corporation in connection
with a reorganization, and immediately after the transfer
an interest or control in such property of 50 per centum or
more remained in the same persons or any of them, or

(B) in a taxable year beginning after December 31, 1935,
by a corporation in connection with a reorganization,
then the basis shall be the same as it would be in the hands of
the transferor, increased in the amount of gain or decreased in
the amount of loss recognized to the transferor upon such trans-
fer under the law applicable to the year in which the transfer
was made. This paragraph shall not apply if the property
acquired consists of stock or securities in a corporation a party to
the reorganization, unless acquired by the issuance of stock or
securities of the transferee as the consideration in whole or in
part for the transfer.

(8) PROPERTY ACQUIRED BY ISSUANCE OF STOCK OR AS PAID-IN
SURPLUS.—If the property was acquired after December 31, 1920,
by a corporation—

(A) by the issuance of its stock or securities in connection
with a transaction described in section 112 (b) (5) (includ-
ing, also, cases where part of the consideration for the trans-
fer of such property to the corporation was property or
money, in addition to such stock or securities), or

(B) as paid-in surplus or as a contribution to capital,
then the basis shall be the same as it would be in the hands of the
transferor, increased in the amount of gain or decreased in the
amount of loss recognized to the transferor upon such transfer
under the law applicable to the year in which the transfer was
made.

(9) INVOLUNTARY CONVERSION.—If the property was acquired,
after February 28, 1913, as a result of a compulsory or involun-
tary conversion described in section 112 (f), the basis shall be
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the same as in the case of the property so converted, decreased
in the amount of any money received by the taxpayer which was
not expended in accordance with the provisions of law (appli-
cable to the year in which such conversion was made) determin-
ing the taxable status of the gain or loss upon such conversion,
and increased in the amount of gain or decreased in the amount
of loss to the taxpayer recognized upon such conversion under the
law applicable to the year in which such conversion was made.

(10) WASH SALES OF STOCK.—If the property consists of stock
or securities the acquisition of which (or the contract or option
to acquire which) resulted in the nondeductibility (under section
118 of this Act or corresponding provisions of prior income tax
laws, relating to wash sales) of the loss from the sale or other
disposition of substantially identical stock or securities, then the
basis shall be the basis of the stock or securities so sold or dis-
posed of, increased or decreased, as the case may be, by the
difference, if any, between the price at which the property was
acquired and the price at which such substantially identical stock
or securities were sold or otherwise disposed of.

(11) PROPERTY ACQUIRED DURING AFFILIATION.—In the case of
property acquired by a corporation, during a period of affiliation,
from a corporation with which it was affiliated, the basis of such
property, after such period of affiliation, shall be determined, in
accordance with regulations prescribed by the Commissioner
with the approval of the Secretary, without regard to inter-
company transactions in respect of which gain or loss was not
recognized. For the purposes of this paragraph, the term
"period of affiliation" means the period during which such
corporations were affiliated (determined in accordance with the
law applicable thereto) but does not include any taxable year
beginning on or after January 1, 1922, unless a consolidated
return was made, nor any taxable year after the taxable year
1928. The basis in case of property acquired by a corporation
during any period, in the taxable year 1929 or any subsequent
taxable year, in respect of which a consolidated return is made
by such corporation under section 141 of this Act or the Revenue
Act of 1928 or the Revenue Act of 1932 or the Revenue Act of
1934 or the Revenue Act of 1936, shall be determined in ac-
cordance with regulations prescribed under section 141 (b) of
this Act or the Revenue Act of 1928 or the Revenue Act of 1932
or the Revenue Act of 1934 or the Revenue Act of 1936. The
basis in the case of property held by a corporation during any
period, in the taxable year 1929 or any subsequent taxable year,
in respect of which a consolidated return is made by such
corporation under section 141 of this Act or the Revenue Act
of 1928 or the Revenue Act of 1932 or the Revenue Act of 1934
or the Revenue Act of 1936, shall be adjusted in respect of any
items relating to such period, in accordance with regulations pre-
scribed under section 141 (b) of this Act or the Revenue Act of
1928 or the Revenue Act of 1932 or the Revenue Act of 1934 or
the Revenue Act of 1936, applicable to such period.

(12) BASIS ESTABLISHED BY REVENUE ACT OF 1932 —If the
property was acquired, after February 28, 1913, in any taxable
year beginning prior to January 1, 1934, and the basis thereof,
for the purposes of the Revenue Act of 1932 was prescribed by
section 113 (a) (6), (7), or (9) of such Act, then for the pur-
poses of this Act the basis shall be the same as the basis therein
prescribed in the Revenue Act of 1932.

(13) PARTNERSHIPS.—If the property was acquired, after Feb-
ruary 28, 1913, by a partnership and the basis is not otherwise
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determined under any other paragraph of this subsection, then
the basis shall be the same as it would be in the hands of the
transferor, increased in the amount of gain or decreased in the
amount of loss recognized to the transferor upon such transfer
under the law applicable to the year in which the transfer was
made. If the property was distributed in kind by a partnership
to any partner, the basis of such property in the hands of the
partner shall be such part of the basis in his hands of his partner-
ship interest as is properly allocable to such property.

(14) PROPERTY ACQUIRED BEFORE MARCH 1, 1913.—In the case
of property acquired before March 1, 1913, if the basis otherwise
determined under this subsection, adjusted (for the period prior
to March 1, 1913) as provided in subsection (b), is less than the
fair market value of the property as of March 1, 1913, then the
basis for determining gain shall be such fair market value. In
determining the fair market value of stock in a corporation
as of March 1, 1913, due regard shall be given to the fair market
value of the assets of the corporation as of that date.

(15) PROPERTY RECEIVED BY A CORPORATION ON COMPLETE LIQUI-
DATION OF ANOTHER.—If the property was received by a corpora-
tion upon a distribution in complete liquidation of another corpo-
ration within the meaning of section 112 (b) (6), then the basis
shall be the same as it would be in the hands of the transferor.
The basis of property with respect to which election has been
made in pursuance of the last sentence of section 113 (a) (15) of
the Revenue Act of 1936, as amended, shall, in the hands of the
corporation making such election, be the basis prescribed in the
Revenue Act of 1934, as amended.

(16) BASIS ESTABLISHED BY REVENUE ACT OF 1934.—If the
property was acquired, after February 28, 1913, in any taxable
year beginning prior to January 1, 1936, and the basis thereof,
for the purposes of the Revenue Act of 1934 was prescribed by
section 113 (a) (6), (7), or (8) of such Act, then for the pur-
poses of this Act the basis shall be the same as the basis therein
prescribed in the Revenue Act of 1934.

(17) PROPERTY ACQUIRED IN CONNECTION WITH EXCHANGES AND
DISTRIBUTIONS IN OBEDIENCE TO CERTAIN ORDERS OF SECURITIES AND
EXCHANGE COMMISSION.—If the property was acquired in any
manner described in section 372, the basis shall be that prescribed
in such section with respect to such property.

(18) PROPERTY RECEIVED IN CERTAIN CORPORATE LIQUIDATIONS.—
If the property was acquired by a shareholder in the liquidation
of a corporation in cancellation or redemption of stock with
respect to which gain was realized, but with respect to which, as
the result of an election made by him under paragraph (7) of
section 112 (b), the extent to which gain was recognized was
determined under such paragraph, then the basis shall be the
same as the basis of such stock cancelled or redeemed in the
liquidation, decreased in the amount of any money received by
him, and increased in the amount of gain recognized to him.

(b) ADJUSTED BASIS.—The adjusted basis for determining the gain
or loss from the sale or other disposition of property, whenever
acquired, shall be the basis determined under subsection (a), adjusted
as hereinafter provided.

(1) GENERAL RULE.—Proper adjustment in respect of the prop-
erty shall in all cases be made—

(A) for expenditures, receipts, losses, or other items,
properly chargeable to capital account, including taxes and
other carrying charges on unimproved and unproductive
real property, but no such adjustment shall be made for taxes
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or other carrying charges for which deductions have been
taken by the taxpayer in determining net income for the
taxable year or prior taxable years;

(B) in respect of any period since February 28, 1913, for
exhaustion, wear and tear, obsolescence, amortization, and
depletion, to the extent allowed (but not less than the
amount allowable) under this Act or prior income tax laws.
Where for any taxable year prior to the taxable year 1932
the depletion allowance was based on discovery value or a
percentage of income, then the adjustment for depletion for
such year shall be based on the depletion which would have
been allowable for such year if computed without reference
to discovery value or a percentage of income;

(C) in respect of any period prior to March 1, 1913, for
exhaustion, wear and tear, obsolescence, amortization, and
depletion, to the extent sustained;

(D) in the case of stock (to the extent not provided for
in the foregoing subparagraphs) for the amount of distri-
butions previously made which, under the law applicable
to the year in which the distribution was made, either were
tax-free or were applicable in reduction of basis (not includ-
ing distributions made by a corporation, which was classified
as a personal service corporation under the provisions of
the Revenue Act of 1918 or 1921, out of its earnings or
profits which were taxable in accordance with the provi-
sions of section 218 of the Revenue Act of 1918 or 1921);

(E) to the extent provided in section 337 (f) in the case
of the stock of United States shareholders in a foreign
personal holding company; and

(F) to the extent provided in section 28 (h) in the case
of amounts specified in a sharcholder's consent made under
section 28.

(2) SUBSTITUTED BASIS.—The term "substituted basis" as used
in this subsection means a basis determined under any provision
of subsection (a) of this section or under any corresponding pro-
vision of a prior income tax law, providing that the basis shall
be determined—

(A) by reference to the basis in the hands of a transferor,
donor, or grantor, or
(B) by reference to other property held at any time by
the person for whom the basis is to be determined.

Whenever it appears that the basis of property in the hands of
the taxpayer is a substituted basis, then the adjustments pro-
vided in paragraph (1) of this subsection shall be made after
first making in respect of such substituted basis proper adjust-
ments of a similar nature in respect of the period during which
the property was held by the transferor, donor, or grantor, or
during which the other property was held by the person for
whom the basis is to be determined. A similar rule shall be
applied in the case of a series of substituted bases.

SEC. 114. BASIS FOR DEPRECIATION AND DEPLETION.

(a) BASIS FOR DEPRECIATION.—The basis upon which exhaustion,
wear and tear, and obsolescence are to be allowed in respect of any
property shall be the adjusted basis provided in section 113 (b) for
the purpose of determining the gain upon the sale or other disposi-
tion of such property.
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(b) BASIS FOR DEPLETION.—

(1) GENERAL RULE.—The basis upon which depletion is to be
allowed in respect of any property shall be the adjusted basis
provided in section 113 (b) for the purpose of determining the
gain upon the sale or other disposition of such property, except
as provided in paragraphs (2), (3), and (4) of this subsection.

(2) DISCOVERY VALUE IN CASE OF MINES.—In the case of mines
(other than metal, coal, or sulphur mines) discovered by the
taxpayer after February 28, 1913, the basis for depletion shall
be the fair market value of the property at the date of discovery
or within thirty days thereafter, if such mines were not acquired
as the result of purchase of a proven tract or lease, and if the
fair market value of the property is materially disproportionate
to the cost. The depletion allowance under section 23 (m)
based on discovery value provided in this paragraph shall not
exceed 50 per centum of the net income of the taxpayer (com-
puted without allowance for depletion) from the property upon
which the discovery was made, except that in no case shall the
depletion allowance under section 23 (m) be less than it would
be if computed without reference to discovery value. Discoveries
shall include minerals in commercial quantities contained within
a vein or deposit discovered in an existing mine or mining tract
by the taxpayer after February 28, 1913, if the vein or deposit
thus discovered was not merely the uninterrupted extension of
a continuing commercial vein or deposit already known to exist,
and if the discovered minerals are of sufficient value and quantity
that they could be separately mined and marketed at a profit.

(3) PERCENTAGE DEPLETION FOR OIL AND GAS WELLS.—In the case
of oil and gas wells the allowance for depletion under section
23 (m) shall be 27% per centum of the gross income from the
property during the taxable year, excluding from such gross
income an amount equal to any rents or royalties paid or incurred
by the taxpayer in respect of the property. Such allowance
shall not exceed 50 per centum of the net income of the taxpayer
(computed without allowance for depletion) from the property,
except that in no case shall the depletion allowance under section
23 (m) be less than it would be if computed without reference
to this paragraph.

(4) PERCENTAGE DEPLETION FOR COAL AND METAL MINES AND
SULPHUR.—The allowance for depletion under section 23 (m)
shall be, in the case of coal mines, 5 per centum, in the case of
metal mines, 15 per centum, and, in the case of sulphur mines
or deposits, 23 per centum, of the gross income from the property
during the taxable year, excluding from such gross income an
amount equal to any rents or royalties paid or incurred by the
taxpayer in respect of the property. Such allowance shall not
exceed 50 per centum of the net income of the taxpayer (com-
puted without allowance for depletion) from the property.
A taxpayer making his first return under this title in respect
of a property shall state whether he elects to have the depletion
allowance for such property for the taxable year for which the
return is made computed with or without regard to percentage
depletion, and the depletion allowance in respect of such prop-
erty for such year shall be computed according to the election
thus made. If the taxpayer fails to make such statement in
the return, the depletion allowance for such property for such
year shall be computed without reference to percentage depletion.
The method, determined as above, of computing the depletion
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allowance shall be applied in the case of the property for all
taxable years in which it is in the hands of such taxpayer,
or of any other person if the basis of the property (for deter-
mining gain) in his hands is, under section 113, determined by
reference to the basis in the hands of such taxpayer, either
directly or through one or more substituted bases, as defined
in that section. The above right of election shall be subject
to the qualification that this paragraph shall, for the purpose
of determining whether the method of computing the depletion
allowance follows the property, be considered a continuation of
section 114 (b) (4) of the Revenue Act of 1934 and the Revenue
Act of 1936, and as giving no new election in cases where either
of such sections would, if applied, give no new election.

SEC. 115. DISTRIBUTIONS BY CORPORATIONS.

(a) DEFINITION OF DIVIDEND.—The term "dividend" when used in
this title (except in section 203 (a) (3) and section 207 (c) (1), relat-
ing to insurance companies) means any distribution made by a corpo-
ration to its shareholders, whether in money or in other property, (1)
out of its earnings or profits accumulated after February 28, 1913, or
(2) out of the earnings or profits of the taxable year (computed as
of the close of the taxable year without diminution by reason of any
distributions made during the taxable year), without regard to the
amount of the earnings and profits at the time the distribution was
made.

(b) SOURCE OF DISTRIBUTIONS.—For the purposes of this Act every
distribution is made out of earnings or profits to the extent thereof,
and from the most recently accumulated earnings or profits. Any
earnings or profits accumulated, or increase in value of property
accrued, before March 1, 1913, may be distributed exempt from tax,
after the earnings and profits accumulated after February 28, 1913,
have been distributed, but any such tax-free distribution shall be
applied against and reduce the adjusted basis of the stock provided
in section 113.

(c) DISTRIBUTIONS IN LIQUIDATION.—Amounts distributed in com-
plete liquidation of a corporation shall be treated as in full payment
in exchange for the stock, and amounts distributed in partial liquida-
tion of a corporation shall be treated as in part or full payment in
exchange for the stock. The gain or loss to the distributee resulting
from such exchange shall be determined under section 111, but shall
be recognized only to the extent provided in section 112. Despite the
provisions of section 117, the gain so recognized shall be considered
as a short-term capital gain, except in the case of amounts distributed
in complete liquidation. For the purpose of the preceding sentence,
"complete liquidation" includes any one of a series of distributions
made by a corporation in complete cancellation or redemption of all
of its stock in accordance with a bona fide plan of liquidation and
under which the transfer of the property under the liquidation is to
be completed within a time specified in the plan, not exceeding, from
the close of the taxable year during which is made the first of the
series of distributions under the plan, (1) three years, if the first of
such series of distributions is made in a taxable year beginning after
December 31, 1937, or (2) two years, if the first of such series of
distributions was made in a taxable year beginning before January 1,
1938. In the case of amounts distributed (whether before Janu-
ary 1, 1938, or on or after such date) in partial liquidation (other
than a distribution to which the provisions of subsection (h) of this
section are applicable) the part of such distribution which is prop-
erly chargeable to capital account shall not be considered a distribu-
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tion of earnings or profits. If any distribution in complete liquida-
tion (including any one of a series of distributions made by the
corporation in complete cancellation or redemption of all its stock) is
made by a foreign corporation which with respect to any taxable year
beginning on or before, and ending after, August 26, 1937, was a
foreign personal holding company, and with respect to which a
United States group (as defined in section 331 (a) (2)) existed after
August 26, 1937, and before January 1, 1938, then, despite the fore-
going provisions of this subsection, the gain recognized resulting
from such distribution shall be considered as a short-term capital
gain—

(1) Unless such liquidation is completed before July 1, 1938; or

(2) Unless (if it is established to the satisfaction of the Com-
missioner by evidence submitted before July 1, 1938, that due to
the laws of the foreign country in which such corporation is
incorporated, or for other reason, it is or will be impossible to
complete the liquidation of such company before such date) the
liquidation is completed on or before such date as the Commis-
sioner may find reasonable, but not later than December 31, 1938.

(d) OTHER DISTRIBUTIONS FROM CAPITAL.—If any distribution (not
in partial or complete liquidation) made by a corporation to its
shareholders is not out of increase in value of property accrued
before March 1, 1913, and is not a dividend, then the amount of such
distribution shall be applied against and reduce the adjusted basis
of the stock provided in section 113, and if in excess of such basis,
such excess shall be taxable in the same manner as a gain from the
sale or exchange of property.

(e) DISTRIBUTIONS BY PERSONAL SERVICE CORPORATIONS.—Any dis-
tribution made by a corporation, which was classified as a personal
service corporation under the provisions of the Revenue Act of 1918
or the Revenue Act of 1921, out of its earnings or profits which were
taxable in accordance with the provisions of section 218 of the
Revenue Act of 1918 or section 218 of the Revenue Act of 1921, shall
be exempt from tax to the distributees.

(f) STOCK DIVIDENDS.—

(1) GENERAL RULE.—A distribution made by a corporation
to its shareholders in its stock or in rights to acquire its stock
shall not be treated as a dividend to the extent that it does not
constitute income to the shareholder within the meaning of the
Sixteenth Amendment to the Constitution.

(2) ELECTION OF SHAREHOLDERS AS TO MEDIUM OF PAYMENT.—
Whenever a distribution by a corporation is, at the election of
any of the shareholders (whether exercised before or after the
declaration thereof), payable either (A) in its stock or in rights
to acquire its stock, of a class which if distributed without
election would be exempt from tax under paragraph (1), or (B)
in money or any other property (including its stock or in rights
to acquire its stock, of a class which if distributed without
election would not be exempt from tax under paragraph (1)),
then the distribution shall constitute a taxable dividend in the
hands of all shareholders, regardless of the medium in which
paid.

(g) REDEMPTION OF STOCK.—If a corporation cancels or redeems
its stock (whether or not such stock was issued as a stock dividend)
at such time and in such manner as to make the distribution and
cancellation or redemption in whole or in part essentially equivalent
to the distribution of a taxable dividend, the amount so distributed
in redemption or cancellation of the stock, to the extent that it
represents a distribution of earnings or profits accumulated after
February 28, 1913, shall be treated as a taxable dividend.
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(h) EFFECT ON EARNINGS AND PROFITS OF DISTRIBUTIONS OF
STOCK.—The distribution (whether before January 1, 1938, or on or
after such date) to a distributee by or on behalf of a corporation of
its stock or securities, of stock or securities in another corporation,
or of property or money, shall not be considered a distribution of
earnings or profits of any corporation—

(1) if no gain to such distributee from the receipt of such
stock or securities, property or money, was recognized by law, or
(2) if the distribution was not subject to tax in the hands of
such distributee because it did not constitute income to him
within the meaning of the Sixteenth Amendment to the Con-
stitution or because exempt to him under section 115 (f) of the
Revenue Act of 1934 or a corresponding provision of a prior
Revenue Act.
As used in this subsection the term "stock or securities" includes
rights to acquire stock or securities.

(i) DEFINITION OF PARTIAL LIQUIDATION.—As used in this section
the term "amounts distributed in partial liquidation" means a dis-
tribution by a corporation in complete cancellation or redemption
of a part of its stock, or one of a series of distributions in complete
cancellation or redemption of all or a portion of its stock.

(j) VALUATION OF DIVIDEND.—If the whole or any part of a divi-
dend is paid to a shareholder in any medium other than money the
property received other than money shall be included in gross income
at its fair market value at the time as of which it becomes income to
the shareholder.

(k) CONSENT DISTRIBUTIONS.—For taxability as dividends of
amounts agreed to be included in gross income by shareholders' con-
sents, see section 28.

SEC. 116. EXCLUSIONS FROM GROSS INCOME.

In addition to the items specified in section 22 (b), the following
items shall not be included in gross income and shall be exempt from
taxation under this title:

(a) EARNED INCOME FROM SOURCES WITHOUT UNITED STATES.—In
the case of an individual citizen of the United States, a bona fide
nonresident of the United States for more than six months during
the taxable year, amounts received from sources without the United
States (except amounts paid by the United States or any agency
thereof) if such amounts would constitute earned income as defined
in section 25 (a) if received from sources within the United States;
but such individual shall not be allowed as a deduction from his
gross income any deductions properly allocable to or chargeable
against amounts excluded from gross income under this subsection.

(b) TEACHERS IN ALASKA AND HAWAIL—In the case of an indi-
vidual employed by Alaska or Hawaii or any political subdivision
thereof as a teacher in any educational institution, the compensation
received as such. This subsection shall not exempt compensation
paid directly or indirectly by the Government of the United States.

(c) INCOME OF FOREIGN GOVERNMENTS.—The income of foreign
governments received from investments in the United States in stocks,
bonds, or other domestic securities, owned by such foreign govern-
ments, or from interest on deposits in banks in the United States
of moneys belonging to such foreign governments, or from any other
source within the United States.

(d) INCOME OF STATES, MUNICIPALITIES, ETC.—Income derived
from any public utility or the exercise of any essential governmental
function and accruing to any State, Territory, or the District of
Columbia, or any political subdivision of a State or Territory, or
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income accruing to the government of any possession of the United
States, or any political subdivision thereof.

Whenever any State, Territory, or the District of Columbia, or any
political subdivision of a State or Territory, prior to September 8,
1916, entered in good faith into a contract with any person, the
object and purpose of which is to acquire, construct, operate, or
maintain a public utility—

(1) If by the terms of such contract the tax imposed by
this title is to be paid out of the proceeds from the operation of
such public utility, prior to any division of such proceeds between
the person and the State, Territory, political subdivision, or the
District of Columbia, and if, but for the imposition of the tax
imposed by this title, a part of such proceeds for the taxable
year would accrue directly to or for the use of such State, Terri-
tory, political subdivision, or the District of Columbia, then a
tax upon the net income from the operation of such public
utility shall be levied, assessed, collected, and paid in the manner
and at the rates prescribed in this title, but there shall be
refunded to such State, Territory, political subdivision, or the
District of Columbia (under rules and regulations to be pre-
scribed by the Commissioner with the approval of the Secretary)
an amount which bears the same relation to the amount of the
tax as the amount which (but for the imposition of the tax
imposed by this title) would have accrued directly to or for
the use of such State, Territory, political subdivision, or the
District of Columbia, bears to the amount of the net income
from the operation of such public utility for such taxable year.

(2) If by the terms of such contract no part of the proceeds
from the operation of the public utility for the taxable year
would, irrespective of the tax imposed by this title, accrue directly
to or for the use of such State, Territory, political subdivision,
or the District of Columbia, then the tax upon the net income
of such person from the operation of such public utility shall
be levied, assessed, collected, and paid in the manner and at the
rates prescribed in this title.

(e) BRIDGES TO BE ACQUIRED BY STATE OR POLITICAL SUBDIVISION.—
Whenever any State or political subdivision thereof, in pursuance
of a contract to which it is not a party entered into before the enact-
ment of the Revenue Act of 1928, is to acquire a bridge—

(1) If by the terms of such contract the tax imposed by this
title is to be paid out of the proceeds from the operation of such
bridge prior to any division of such proceeds, and if, but for the
imposition of the tax imposed by this title, a part of such pro-
ceeds for the taxable year would accrue directly to or for the
use of or would be applied for the benefit of such State or
political sudivision', then a tax upon the net income from the
operation of such bridge shall be levied, assessed, collected, and
paid in the manner and at the rates prescribed in this title, but
there shall be refunded to such State or political subdivision
(under rules and regulations to be prescribed by the Commis-
sioner with the approval of the Secretary) an amount which
bears the same relation to the amount of the tax as the amount
which (but for the imposition of the tax imposed by this title)
would have accrued directly to or for the use of or would be
applied for the benefit of such State or political subdivision,
bears to the amount of the net income from the operation of
such bridge for such taxable year. No such refund shall be
made unless the entire amount of the refund is to be applied
in part payment for the acquisition of such bridge.

' So in original.
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(2) If by the terms of such contract no part of the proceeds
from the operation of the bridge for the taxable year would,
irrespective of the tax imposed by this title, accrue directly
to or for the use of or be applied for the benefit of such State or
political subdivision, then the tax upon the net income from
the operation of such bridge shall be levied, assessed, collected,
and paid in the manner and at the rates prescribed in this title.

(f) DIVIDEND FROM "CHINA TRADE ACT" CORPORATION.—In the
case of a person, amounts distributed as dividends to or for his benefit
by a corporation organized under the China Trade Act, 1922, if,
at the time of such distribution, he is a resident of China, and the
equitable right to the income of the shares of stock of the corporation
is in good faith vested in him.

(g) SHIPOWNERS' PROTECTION AND INDEMNITY ASSOCIATIONS.—The
receipts of shipowners' mutual protection and indemnity associations
not organized for profit, and no part of the net earnings of which
inures to the benefit of any private shareholder; but such corpora-
tions shall be subject as other persons to the tax upon their net income
from interest, dividends, and rents.

(h) COMPENSATION OF EMPLOYEES OF FOREIGN GOVERNMENTS.—

(1) RULE FOR EXCLUSION.—Wages, fees, or salary of an
employee of a foreign government (including a consular or
other officer, or a nondiplomatic representative) received as
compensation for official services to such government—

(A) If such employee is not a citizen of the United States;
and

(B) If the services are of a character similar to those
performed by employees of the Government of the United

States in foreign countries; and

(C) If the foreign government whose employee is claim-
ing exemption grants an equivalent exemption to employees
of the Government of the United States performing similar
services in such foreign country.

(2) CERTIFICATE BY SECRETARY OF STATE.—The Secretary of
State shall certify to the Secretary of the Treasury the names
of the foreign countries which grant an equivalent exemption
to the employees of the Government of the United States per-
forming services in such foreign countries, and the character
of the services performed by employees of the Government of
the United States in foreign countries.

SEC. 117. CAPITAL GAINS AND LOSSES.

(a) DEFINITIONS.—As used in this title—

(1) CAPITAL ASSETS.—The term "capital assets" means prop-
erty held by the taxpayer (whether or not connected with his
trade or business), but does not include stock in trade of the
taxpayer or other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the close
of the taxable year, or property held by the taxpayer primarily
for sale to customers in the ordinary course of his trade or busi-
ness, or property, used in the trade or business, of a character
which is subject to the allowance for depreciation provided in
section 23 (1);

(2) SHORT-TERM CAPITAL GAIN.—The term "short-term capital
gain" means gain from the sale or exchange of a capital asset
held for not more than 18 months, if and to the extent such gain
is taken into account in computing net income;

(3) SHORT-TERM CAPITAL LOSS.—The term '"short-term capital
loss" means loss from the sale or exchange of a capital asset
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held for not more than 18 months, if and to the extent such loss
is taken into account in computing net income;

(4) LONG-TERM CAPITAL GAIN.—The term "long-term capital
gain" means gain from the sale or exchange of a capital asset
held for more than 18 months, if and to the extent such gain is
taken into account in computing net income;

(5) LONG-TERM CAPITAL LOSS.—The term "long-term capital
loss" means loss from the sale or exchange of a capital asset
held for more than 18 months, if and to the extent such loss is
taken into account in computing net income;

(6) NET SHORT-TERM CAPITAL GAIN.—The term "net short-term
capital gain" means the excess of short-term capital gains for
the taxable year over the sum of (A) short-term capital losses
for the taxable year, plus (B) the net short-term capital loss
of the preceding taxable year, to the extent brought forward
to the taxable year under subsection (e);

(7) NET SHORT-TERM CAPITAL LOSS.—The term "net short-term
capital loss" means the excess of short-term capital losses for the
taxable year over the short-term capital gains for such year;

(8) NET LONG-TERM CAPITAL GAIN.—The term "net long-term
capital gain" means the excess of long-term capital gains for the
taxable year over the long-term capital losses for such year;

(9) NET LONG-TERM CAPITAL LOSS.—The term "net long-term
capital loss" means the excess of long-term capital losses for the
taxable year over the long-term capital gains for such year.

(b) PERCENTAGE TAKEN INTO ACCOUNT.—In the case of a taxpayer,
other than a corporation, only the following percentages of the gain
or loss recognized upon the sale or exchange of a capital asset shall
be taken into account in computing net income:

100 per centum if the capital asset has been held for not more
than 18 months;

66%/; per centum if the capital asset has been held for more than
18 months but not for more than 24 months;

50 per centum if the capital asset has been held for more than
24 months.

(c) ALTERNATIVE TAXES.—

(1) IN CASE OF NET LONG-TERM CAPITAL GAIN.—If for any tax-
able year a taxpayer (other than a corporation) derives a net
long-term capital gain, there shall be levied, collected, and paid,
in lieu of the tax imposed by sections 11 and 12, a tax determined
as follows, if and only if such tax is less than the tax imposed by
such sections:

A partial tax shall first be computed upon the net income
reduced by the amount of the net long-term capital gain,
at the rates and in the manner as if this subsection had not
been enacted, and the total tax shall be the partial tax plus
30 per centum of the net long-term capital gain.

(2) IN CASE OF NET LONG-TERM CAPITAL LOSS.—If for any tax-
able year a taxpayer (other than a corporation) sustains a net
long-term capital loss, there shall be levied, collected, and paid,
in lieu of the tax imposed by sections 11 and 12, a tax determined
as follows, if and only if such tax is greater than the tax imposed
by such sections:

A partial tax shall first be computed upon the net income
increased by the amount of the net long-term capital loss, at
the rates and in the manner as if this subsection had not
been enacted, and the total tax shall be the partial tax minus
30 per centum of the net long-term capital loss.



502

PUBLIC LAWS—CH. 289—MAY 28, 1938 [52 STAT.

(d) LIMITATION ON CAPITAL LOSSES.—

(1) CORPORATIONS.—In the case of a corporation, losses from
sales or exchanges of capital assets shall be allowed only to the
extent of $2,000 plus the gains from such sales or exchanges. If
a bank or trust company incorporated under the laws of the
United States (including laws relating to the District of Colum-
bia) or of any State or Territory, a substantial part of whose
business is the receipt of deposits, sells any bond, debenture, note,
or certificate or other evidence of indebtedness issued by any
corporation (including one issued by a government or political
subdivision thereof), with interest coupons or in registered form,
any loss resulting from such sale (except such portion of the
loss as does not exceed the amount, if any, by which the adjusted
basis of such instrument exceeds the par or face value thereof)
shall not be subject to the foregoing limitation and shall not be
included in determining the applicability of such limitation to
other losses.

(2) OTHER TAXPAYERS.—In the case of a taxpayer other than
a corporation, short-term capital losses shall be allowed only to
the extent of short-term capital gains.

(e) NET SHORT-TERM CAPITAL LOSS CARRY-OVER.—If any taxpayer
(other than a corporation) sustains in any taxable year a net short-
term capital loss, such loss (in an amount not in excess of the net
income for such year) shall be treated in the succeeding taxable year
as a short-term capital loss, except that it shall not be included in
computing the net short-term capital loss for such year.

(f) RETIREMENT OF BONDS, ETC.—For the purposes of this title,
amounts received by the holder upon the retirement of bonds, deben-
tures, notes, or certificates or other evidences of indebtedness issued
by any corporation (including those issued by a government or
political subdivision thereof), with interest coupons or in registered
form, shall be considered as amounts received in exchange therefor.

(g) GAINS AND LOSSES FROM SHORT SALES, ETC.—For the purpose
of this title—

(1) gains or losses from short sales of property shall be
considered as gains or losses from sales or exchanges of capital
assets; and

(2) gains or losses attributable to the failure to exercise privi-
leges or options to buy or sell property shall be considered as
short-term capital gains or losses.

(h) DETERMINATION OF PERIOD FOR WHICH HELD.—For the purpose
of this section—

(1) In determining the period for which the taxpayer has
held property received on an exchange there shall be included
the period for which he held the property exchanged, if under
the provisions of section 113, the property received has, for the
purpose of determining gain or loss from a sale or exchange,
the same basis in whole or in part in his hands as the property
exchanged.

(2) In determining the period for which the taxpayer has
held property however acquired there shall be included the
period for which such property was held by any other person,
if under the provisions of section 113, such property has, for
the purpose of determining gain or loss from a sale or exchange,
the same basis in whole or in part in his hands as it would have
in the hands of such other person.

(3) In determining the period for which the taxpayer has
held stock or securities received upon a distribution where no
gain was recognized to the distributee under the provisions of
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section 112 (g) of the Revenue Act of 1928 or the Revenue Act
of 1932, or under the provisions of section 371 (¢) of this Act,
there shall be included the period for which he held the stock
or securities in the distributing corporation prior to the receipt
of the stock or securities upon such distribution.

(4) In determining the period for which the taxpayer has
held stock or securities the acquisition of which (or the contract
or option to acquire which) resulted in the nondeductibility
(under section 118 of this Act or section 118 of the Revenue
Act of 1928 or the Revenue Act of 1932 or the Revenue Act of
1934 or the Revenue Act of 1936, relating to wash sales) of
the loss from the sale or other disposition of substantially identi-
cal stock or securities, there shall be included the period for
which he held the stock or securities the loss from the sale
or other disposition of which was not deductible.

SEC. 118. LOSS FROM WASH SALES OF STOCK OR SECURITIES.

(a) In the case of any loss claimed to have been sustained from
any sale or other disposition of shares of stock or securities where
it appears that, within a period beginning 30 days before the date
of such sale or disposition and ending 30 days alter such date, the
taxpayer has acquired (by purchase or by an exchange upon which
the entire amount of gain or loss was recognized by law), or has
entered into a contract or option so to acquire, substantially identical
stock or securities, then no deduction for the loss shall be allowed
under section 23 (e) (2); nor shall such deduction be allowed under
section 23 (f) unless the claim is made by a corporation, a dealer
in stocks or securities, and with respect to a transaction made in the
ordinary course of its business.

(b) If the amount of stock or securities acquired (or covered by the
contract or option to acquire) is less than the amount of stock or
securities sold or otherwise disposed of, then the particular shares of
stock or securities the loss from the sale or other disposition of which
is not deductible shall be determined under rules and regulations pre-
scribed by the Commissioner with the approval of the Secretary.

(c) If the amount of stock or securities acquired (or covered by the
contract or option to acquire) is not less than the amount of stock or
securities sold or otherwise disposed of, then the particular shares
of stock or securities the acquisition of which (or the contract or
option to acquire which) resulted in the nondeductibility of the loss
shall be determined under rules and regulations prescribed by the
Commissioner with the approval of the Secretary.

SEC. 119. INCOME FROM SOURCES WITHIN UNITED STATES.

(a) GROSS INCOME FROM SOURCES IN UNITED STATES.—The follow-
ing items of gross income shall be treated as income from sources
within the United States:

(1) INTEREST.—Interest from the United States, any Terri-
tory, any political subdivision of a Territory, or the District of
Columbia, and interest on bonds, notes, or other interest-bearing
obligations of residents, corporate or otherwise, not including—

(A) interest on deposits with persons carrying on the
banking business paid to persons not engaged in business
within the United States and not having an office or place
of business therein, or

(B) interest received from a resident alien individual, a
resident foreign corporation, or a domestic corporation,
when it is shown to the satisfaction of the Commissioner
that less than 20 per centum of the gross income of such
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resident payor or domestic corporation has been derived
from sources within the United States, as determined under
the provisions of this section, for the three-year period end-
ing with the close of the taxable year of such payor pre-
ceding the payment of such interest, or for such part of
such period as may be applicable, or

(C) income derived by a foreign central bank of issue
from bankers' acceptances;

(2) DIVIDENDS.—The amount received as dividends—

(A) from a domestic corporation other than a corporation
entitled to the benefits of section 251, and other than a cor-
poration less than 20 per centum of whose gross income is
shown to the satisfaction of the Commissioner to have been
derived from sources within the United States, as deter-
mined under the provisions of this section, for the three-
year period ending with the close of the taxable year of such
corporation preceding the declaration of such dividends (or
for such part of such period as the corporation has been in
existence), or

(B) from a foreign corporation unless less than 50 per
centum of the gross income of such foreign corporation for
the three-year period ending with the close of its taxable
year preceding the declaration of such dividends (or for such
part of such period as the corporation has been in existence)
was derived from sources within the United States as deter-
mined under the provisions of this section; but only in an
amount which bears the same ratio to such dividends as
the gross income of the corporation for such period derived
from sources within the United States bears to its gross
income from all sources; but dividends from a foreign cor-
poration shall, for the purposes of section 131 (relating
to foreign tax credit), be treated as income from sources
without the United States;

(3) PERSONAL SERVICES.—Compensation for labor or personal
services performed in the United States, but in the case of a
nonresident alien individual temporarily present in the United
States for a period or periods not exceeding a total of ninety
days during the taxable year, compensation received by such an
individual (if such compensation does not exceed $3,000 in the
aggregate) for labor or services performed as an employee of
or under a contract with a nonresident alien, foreign partner-
ship, or foreign corporation, not engaged in trade or business
within the United States, shall not be deemed to be income from
sources within the United States;

(4) RENTALS AND ROYALTIES.—Rentals or royalties from prop-
erty located in the United States or from any interest in such
property, including rentals or royalties for the use of or for
the privilege of using in the United States, patents, copyrights,
secret processes and formulas, good will, trade-marks, trade
brands, franchises, and other like property; and

(5) SALE OF REAL PROPERTY.—Gains, profits, and income from
the sale of real property located in the United States.

(6) SALE OF PERSONAL PROPERTY.—For gains, profits, and
income from the sale of personal property, see subsection (e).

(b) NET INCOME FROM SOURCES IN UNITED STATES.—From the
items of gross income specified in subsection (a) of this section
there shall be deducted the expenses, losses, and other deductions
properly apportioned or allocated thereto and a ratable part of any
expenses, losses, or other deductions which can not definitely be
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allocated to some item or class of gross income. The remainder,
if any, shall be included in full as net income from sources within
the United States.

(c) GROSS INCOME FROM SOURCES WITHOUT UNITED STATES.—The
following items of gross income shall be treated as income from
sources without the United States:

(1) Interest other than that derived from sources within the
United States as provided in subsection (a) (1) of this section;

(2) Dividends other than those derived from sources within
the United States as provided in subsection (a) (2) of this
section;

(3) Compensation for labor or personal services performed
without the United States;

(4) Rentals or royalties from property located without the
United States or from any interest in such property, including
rentals or royalties for the use of or for the privilege of using
without the United States, patents, copyrights, secret processes
and formulas, good will, trade-marks, trade brands, franchises,
and other like properties; and

(5) Gains, profits, and income from the sale of real property
located without the United States.

(d) NET INCOME FROM SOURCES WITHOUT UNITED STATES.—From
the items of gross income specified in subsection (c) of this section
there shall be deducted the expenses, losses, and other deductions
properly apportioned or allocated thereto, and a ratable part of any
expenses, losses, or other deductions which can not definitely be
allocated to some item or class of gross income. The remainder, if
any, shall be treated in full as net income from sources without the
United States.

(e) INCOME FROM SOURCES PARTLY WITHIN AND PARTLY WITHOUT
UNITED STATES.—Items of gross income, expenses, losses and deduc-
tions, other than those specified in subsections (a) and (c) of this
section, shall be allocated or apportioned to sources within or without
the United States, under rules and regulations prescribed by the
Commissioner with the approval of the Secretary. Where items of
gross income are separately allocated to sources within the United
States, there shall be deducted (for the purpose of computing the
net income therefrom) the expenses, losses, and other deductions
properly apportioned or allocated thereto and a ratable part of other
expenses, losses or other deductions which can not definitely be allo-
cated to some item or class of gross income. The remainder, if any,
shall be included in full as net income from sources within the United
States. In the case of gross income derived from sources partly
within and partly without the United States, the net income may
first be computed by deducting the expenses, losses, or other deduc-
tions apportioned or allocated thereto and a ratable part of any
expenses, losses, or other deductions which can not definitely be allo-
cated to some items or class of gross income; and the portion of such
net income attributable to sources within the United States may be
determined by processes or formulas of general apportionment pre-
scribed by the Commissioner with the approval of the Secretary.
Gains, profits, and income from—

(1) transportation or other services rendered partly within
and partly without the United States, or

(2) from the sale of personal property produced (in whole or
in part) by the taxpayer within and sold without the United
States, or produced (in whole or in part) by the taxpayer without
and sold within the United States,
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shall be treated as derived partly from sources within and partly
from sources without the United States. Gains, profits and income
derived from the purchase of personal property within and its sale
without the United States or from the purchase of personal property
without and its sale within the United States, shall be treated as
derived entirely from sources within the country in which sold, except
that gains, profits, and income derived from the purchase of personal
property within a possession of the United States and its sale within
the United States shall be treated as derived partly from sources
within and partly from sources without the United States.

(f) DEFINITIONS.—As used in this section the words "sale" or
"sold" include "exchange" or "exchanged"; and the word "produced"
includes "created", "fabricated", "manufactured", "extracted", "proc-
essed", "cured", or "aged".

SEC. 120. UNLIMITED DEDUCTION FOR CHARITABLE AND OTHER
CONTRIBUTIONS.

In the case of an individual if in the taxable year and in each of
the ten preceding taxable years the amount of the contributions or
gifts described in section 23 (0) (or corresponding provisions of prior
revenue Acts) plus the amount of income, war-profits, or excess-profits
taxes paid during such year in respect of preceding taxable years,
exceeds 90 per centum of the taxpayer's net income for each such
year, as computed without the benefit of the applicable subsection,
then the 15 per centum limit imposed by section 23 (o) shall not be
applicable.

SEC. 121. DEDUCTION OF DIVIDENDS PAID ON CERTAIN PREFERRED
STOCK OF CERTAIN CORPORATIONS.

In computing the net income of any national banking association,
or of any bank or trust company organized under the laws of any
State, Territory, possession of the United States, or the Canal Zone,
or of any other banking corporation engaged in the business of
industrial banking and under the supervision of a State banking
department or of the Comptroller of the Currency, or of any incor-
porated domestic insurance company, there shall be allowed as a
deduction from gross income, in addition to deductions otherwise
provided for in this title, any dividend (not including any distribu-
tion in liquidation) paid, within the taxable year, to the United
States or to any instrumentality thereof exempt from Federal income
taxes, on the preferred stock of the corporation owned by the United
States or such instrumentality. The amount allowable as a deduction
under this section shall be deducted from the basic surtax credit
otherwise computed under section 27 (b).

Supplement C—Credits Against Tax
[Supplementary to Subtitle B, Part I1I]

SEC. 131. TAXES OF FOREIGN COUNTRIES AND POSSESSIONS OF
UNITED STATES.

(a) ALLOWANCE OF CREDIT.—If the taxpayer signifies in his return
his desire to have the benefits of this section, the tax imposed by this
title shall be credited with:

(1) CITIZEN AND DOMESTIC CORPORATION.—In the case of a
citizen of the United States and of a domestic corporation, the
amount of any income, war-profits, and excess-profits taxes paid
or accrued during the taxable year to any foreign country or
to any possession of the United States; and


Larry Beecraft
Highlight

Larry Beecraft
Highlight

Larry Beecraft
Highlight

Larry Beecraft
Highlight

Larry Beecraft
Highlight

Larry Beecraft
Highlight


52 STAT.] 75tH CONG., 3D SESS.—CH. 289—MAY 28, 1938

(2) RESIDENT OF UNITED STATES.—In the case of a resident
of the United States, the amount of any such taxes paid or
accrued during the taxable year to any possession of the United
States; and

(3) ALIEN RESIDENT OF UNITED STATES.—In the case of an
alien resident of the United States, the amount of any such
taxes paid or accrued during the taxable year to any foreign
country, if the foreign country of which such alien resident
is a citizen or subject, in imposing such taxes, allows a similar
credit to citizens of the United States residing in such country;
and

(4) PARTNERSHIPS AND ESTATES.—In the case of any such
individual who is a member of a partnership or a beneficiary
of an estate or trust, his proportionate share of such taxes of
the partnership or the estate or trust paid or accrued during
the taxable year to a foreign country or to any possession of
the United States, as the case may be.

(b) LIMIT ON CREDIT.—The amount of the credit taken under this
section shall be subject to each of the following limitations:

(1) The amount of the credit in respect of the tax paid or
accrued to any country shall not exceed the same proportion of
the tax against which such credit is taken, which the taxpayer's
net income from sources within such country bears to his entire
net income for the same taxable year; and

(2) The total amount of the credit shall not exceed the
same proportion of the tax against which such credit is taken,
which the taxpayer's net income from sources without the United
States bears to his entire net income for the same taxable year.

(c) ADJUSTMENTS ON PAYMENT OF ACCRUED TAXES.—If accrued
taxes when paid differ from the amounts claimed as credits by the
taxpayer, or if any tax paid is refunded in whole or in part, the
taxpayer shall notify the Commissioner, who shall redetermine the
amount of the tax for the year or years affected, and the amount
of tax due upon such redetermination, if any, shall be paid by the
taxpayer upon notice and demand by the collector, or the amount of
tax overpaid, if any, shall be credited or refunded to the taxpayer in
accordance with the provisions of section 322. In the case of such
a tax accrued but not paid, the Commissioner as a condition prec-
edent to the allowance of this credit may require the taxpayer to
give a bond with sureties satisfactory to and to be approved by the
Commissioner in such sum as the Commissioner may require, con-
ditioned upon the payment by the taxpayer of any amount of tax
found due upon any such redetermination; and the bond herein
prescribed shall contain such further conditions as the Commissioner
may require.

(d) YEAR IN WHICH CREDIT TAKEN.—The credits provided for in
this section may, at the option of the taxpayer and irrespective of
the method of accounting employed in keeping his books, be taken
in the year in which the taxes of the foreign country or the possession
of the United States accrued, subject, however, to the conditions
prescribed in subsection (c) of this section. If the taxpayer elects
to take such credits in the year in which the taxes of the foreign
country or the possession of the United States accrued, the credits
for all subsequent years shall be taken upon the same basis, and no
portion of any such taxes shall be allowed as a deduction in the
same or any succeeding year.

(e) PROOF OF CREDITS.—The credits provided in this section shall
be allowed only if the taxpayer establishes to the satisfaction of the
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Commissioner (1) the total amount of income derived from sources
without the United States, determined as provided in section 119,
(2) the amount of income derived from each country, the tax paid
or accrued to which is claimed as a credit under this section, such
amount to be determined under rules and regulations prescribed by
the Commissioner with the approval of the Secretary, and (3) all
other information necessary for the verification and computation of
such credits.

(f) TAXES OF FOREIGN SUBSIDIARY.—For the purposes of this sec-
tion a domestic corporation which owns a majority of the voting
stock of a foreign corporation from which it receives dividends in
any taxable year shall be deemed to have paid the same proportion
of any income, war-profits, or excess-profits taxes paid by such for-
eign corporation to any foreign country or to any possession of the
United States, upon or with respect to the accumulated profits of such
foreign corporation from which such dividends were paid, which the
amount of such dividends bears to the amount of such accumulated
profits: Provided, That the amount of tax deemed to have been paid
under this subsection shall in no case exceed the same proportion
of the tax against which credit is taken which the amount of such
dividends bears to the amount of the entire net income of the domes-
tic corporation in which such dividends are included. The term
"accumulated profits" when used in this subsection in reference to
a foreign corporation, means the amount of its gains, profits, or
income in excess of the income, war-profits, and excess-profits taxes
imposed upon or with respect to such profits or income; and the
Commissioner with the approval of the Secretary shall have full
power to determine from the accumulated profits of what year or
years such dividends were paid; treating dividends paid in the first
sixty days of any year as having been paid from the accumulated
profits of the preceding year or years (unless to his satisfaction
shown otherwise), and in other respects treating dividends as having
been paid from the most recently accumulated gains, profits, or earn-
ings. In the case of a foreign corporation, the income, war-profits,
and excess-profits taxes of which are determined on the basis of an
accounting period of less than one year, the word "year" as used
in this subsection shall be construed to mean such accounting period.

(g) CORPORATIONS TREATED AS FOREIGN.—For the purposes of this
section the following corporations shall be treated as foreign cor-
porations:

(1) A corporation entitled to the benefits of section 251, by
reason of receiving a large percentage of its gross income from
sources within a possession of the United States;

(2) A corporation organized under the China Trade Act, 1922,
and entitled to the credit provided for in section 262.

Supplement D—Returns and Payment of Tax
[Supplementary to Subtitle B, Part V]

SEC. 141. CONSOLIDATED RETURNS OF RAILROAD CORPORATIONS.

(a) PRIVILEGE TO FILE CONSOLIDATED RETURNS.—An affiliated
group of corporations shall, subject to the provisions of this section,
have the privilege of making a consolidated return for the taxable
year in lieu of separate returns. The making of a consolidated
return shall be upon the condition that all the corporations which
have been members of the affiliated group at any time during the tax-
able year for which the return is made consent to all the regulations
under subsection (b) (or, in case such regulations are not prescribed
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prior to the making of the return, then the regulations prescribed
under section 141 (b) of the Revenue Act of 1936 insofar as not
inconsistent with this Act) prescribed prior to the making of such
return; and the making of a consolidated return shall be considered
as such consent. In the case of a corporation which is a member of
the affiliated group for a fractional part of the year the consolidated
return shall include the income of such corporation for such part of
the year as it is a member of the affiliated group.

(b) REGULATIONS.—The Commissioner, with the approval of the
Secretary, shall prescribe such regulations as he may deem necessary
in order that the tax liability of any affiliated group of corporations
making a consolidated return and of each corporation in the group,
both during and after the period of affiliation, may be determined,
computed, assessed, collected, and adjusted in such manner as clearly
to reflect the income and to prevent avoidance of tax liability.

(c) COMPUTATION AND PAYMENT OF TAX.—In any case in which a
consolidated return is made the tax shall be determined, computed,
assessed, collected, and adjusted in accordance with the regulations
under subsection (b) (or, in case such regulations are not prescribed
prior to the making of the return, then the regulations prescribed
under section 141 (b) of the Revenue Act of 1936 insofar as not
inconsistent with this Act) prescribed prior to the date on which
such return is made.

(d) DEFINITION OF "AFFILIATED GROUP".—As used in this section
an "affiliated group" means one or more chains of corporations con-
nected through stock ownership with a common parent corporation
if—

(1) At least 95 per centum of the stock of each of the corpora-
tions (except the common parent corporation) is owned directly
by one or more of the other corporations; and

(2) The common parent corporation owns directly at least 95
per centum of the stock of at least one of the other corporations;
and

(3) Each of the corporations is either (A) a corporation whose
principal business is that of a common carrier by railroad or (B)
a corporation the assets of which consist principally of stock in
such corporations and which does not itself operate a business
other than that of a common carrier by railroad. For the pur-
pose of determining whether the principal business of a corpora-
tion is that of a common carrier by railroad, if a common carrier
by railroad has leased its railroad properties and such properties
are operated as such by another common carrier by railroad, the
business of receiving rents for such railroad properties shall be
considered as the business of a common carrier by railroad. As
used in this paragraph, the term 'railroad" includes a street,
suburban, or interurban electric railway, or a street or suburban
trackless trolley system of transportation, or a street or suburban
bus system of transportation operated as part of a street or sub-
urban electric railway or trackless trolley system.

As used in this subsection (except in paragraph (3)) the term
"stock" does not include nonvoting stock which is limited and pre-
ferred as to dividends.

(e) FOREIGN CORPORATIONS.—A foreign corporation shall not be
deemed to be affiliated with any other corporation within the meaning
of this section.

(f) CHINA TRADE ACT CORPORATIONS.—A corporation organized
under the China Trade Act, 1922, shall not be deemed to be affiliated
with any other corporation within the meaning of this section.
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(g) CORPORATIONS DERIVING INCOME FROM POSSESSIONS OF UNITED
STATES.—For the purposes of this section a corporation entitled to
the benefits of section 251, by reason of receiving a large percentage
of its income from possessions of the United States, shall be treated
as a foreign corporation.

(h) SUBSIDIARY FORMED TO COMPLY WITH FOREIGN LAW.—In the
case of a domestic corporation owning or controlling, directly or
indirectly, 100 per centum of the capital stock (exclusive of directors'
qualifying shares) of a corporation organized under the laws of a
contiguous foreign country and maintained solely for the purpose of
complying with the laws of such country as to title and operation of
property, such foreign corporation may, at the option of the domestic
corporation, be treated for the purpose of this title as a domestic
corporation.

(i) SUSPENSION OF RUNNING OF STATUTE OF LIMITATIONS.—If a
notice under section 272 (a) in respect of a deficiency for any taxable
year is mailed to a corporation, the suspension of the running of the
statute of limitations, provided in section 277, shall apply in the case
of corporations with which such corporation made a consolidated
return for such taxable year.

(j) RECEIVERSHIP CASES.—If the common parent corporation of an
affiliated group making a consolidated return would, if filing a sepa-
rate return, be entitled to the benefits of section 13 (e), the affiliated
group shall be entitled to the benefits of such subsection. In all
other cases the affiliated group making a consolidated return shall
not be entitled to the benefits of such subsection, regardless of the
fact that one or more of the corporations in the group are in bank-
ruptcy or in receivership.

(k) ALLOCATION OF INCOME AND DEDUCTIONS.—For allocation of
income and deductions of related trades or businesses, see section 45.

SEC. 142. FIDUCIARY RETURNS.

(a) REQUIREMENT OF RETURN.—Every fiduciary (except a receiver
appointed by authority of law in possession of part only of the prop-
erty of an individual) shall make under oath a return for any of the
following individuals, estates, or trusts for which he acts, stating
specifically the items of gross income thereof and the deductions and
credits allowed under this title and such other information for the
purpose of carrying out the provisions of this title as the Commis-
sioner with the approval of the Secretary may by regulations
prescribe—

(1) Every individual haying a net income for the taxable
year of $1,000 or over, if single, or if married and not living
with husband or wife;

(2) Every individual having a net income for the taxable
year of $2,500 or over, if married and living with husband or
wife;

(3) Every individual having a gross income for the taxable
year of $5,000 or over, regardless of the amount of his net
income;

(4) Every estate the net income of which for the taxable year
is $1,000 or over;

(5) Every trust the net income of which for the taxable year
is $100 or over;

(6) Every estate or trust the gross income of which for the
taxable year is $5,000 or over, regardless of the amount of the
net income; and

(7) Every estate or trust of which any beneficiary is a non-
resident alien.
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(b) JOINT FIDUCIARIES.—Under such regulations as the Commis-
sioner with the approval of the Secretary may prescribe a return
made by one of two or more joint fiduciaries and filed in the office of
the collector of the district where such fiduciary resides shall be
sufficient compliance with the above requirement. Such fiduciary
shall make oath (1) that he has sufficient knowledge of the affairs of
the individual, estate, or trust for which the return is made, to enable
him to make the return, and (2) that the return is, to the best of
his knowledge and belief, true and correct.

(c) LAW APPLICABLE TO FIDUCIARIES.—Any fiduciary required to
make a return under this title shall be subject to all the provisions of
law which apply to individuals.

SEC. 143. WITHHOLDING OF TAX AT SOURCE.

(a) TAX-FREE COVENANT BONDS.—

(1) REQUIREMENT OF WITHHOLDING.—In any case where bonds,
mortgages, or deeds of trust, or other similar obligations of a
corporation, issued before January 1, 1934, contain a contract or
provision by which the obligor agrees to pay any portion of the
tax imposed by this title upon the obligee, or to reimburse the
obligee for any portion of the tax, or to pay the interest without
deduction for any tax which the obligor may be required or
permitted to pay thereon, or to retain therefrom under any law
of the United States, the obligor shall deduct and withhold a
tax equal to 2 per centum of the interest upon such bonds,
mortgages, deeds of trust, or other obligations, whether such
interest is payable annually or at shorter or longer periods, if
payable to an individual, a partnership, or a foreign corporation
not engaged in trade or business within the United States and
not having any office or place of business therein: Provided,
That if the liability assumed by the obligor does not exceed 2
per centum of the interest, then the deduction and withholding
shall be at the following rates: (A) 10 per centum in the case
of a nonresident alien individual (except that such rate shall be
reduced, in the case of a resident of a contiguous country, to
such rate, not less than 5 per centum, as may be provided by
treaty with such country), or of any partnership not engaged
in trade or business within the United States and not having
any office or place of business therein and composed in whole
or in part of nonresident aliens, (B) in the case of such a
foreign corporation, 15 per centum, and (C) 2 per centum in
the case of other individuals and partnerships: Provided further,
That if the owners of such obligations are not known to the
withholding agent the Commissioner may authorize such deduc-
tion and withholding to be at the rate of 2 per centum, or, if
the liability assumed by the obligor does not exceed 2 per
centum of the interest, then at the rate of 10 per centum.

(2) BENEFIT OF CREDITS AGAINST NET INCOME.—Such deduction
and withholding shall not be required in the case of a citizen
or resident entitled to receive such interests, if he files with the
withholding agent on or before February 1 a signed notice in
writing claiming the benefit of the credits provided in section
25 (b); nor in the case of a nonresident alien individual if so
provided for in regulations prescribed by the Commissioner
under section 215.

(3) INCOME OF OBLIGOR AND OBLIGEE.—The obligor shall not be
allowed a deduction for the payment of the tax imposed by this
title, or any other tax paid pursuant to the tax-free covenant
clause, nor shall such tax be included in the gross income of
the obligee.

511


Larry Beecraft
Highlight

Larry Beecraft
Highlight

Larry Beecraft
Highlight


512

PUBLIC LAWS—CH. 289—MAY 28, 1938 [52 STAT.

(b) NONRESIDENT ALIENS.—AIIl persons, in whatever capacity act-
ing, including lessees or mortgagors of real or personal property,
fiduciaries, employers, and all officers and employees of the United
States, having the control, receipt, custody, disposal, or payment of
interest (except interest on deposits with persons carrying on the
banking business paid to persons not engaged in business in the
United States and not having an office or place of business therein),
dividends, rent, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments, or other fixed or determinable annual
or periodical gains, profits, and income (but only to the extent that
any of the above items constitutes gross income from sources within
the United States), of any nonresident alien individual, or of any
partnership not engaged in trade or business within the United States
and not having any office or place of business therein and composed
in whole or in part of nonresident aliens, shall (except in the cases
provided for in subsection (a) of this section and except as otherwise
provided in regulations prescribed by the Commissioner under section
215) deduct and withhold from such annual or periodical gains,
profits, and income a tax equal to 10 per centum thereof, except that
such rate shall be reduced, in the case of a nonresident alien individual
a resident of a contiguous country, to such rate (not less than 5
per centum) as may be provided by treaty with such country:
Provided, That no such deduction or withholding shall be required
in the case of dividends paid by a foreign corporation unless (1)
such corporation is engaged in trade or business within the United
States or has an office or place of business therein, and (2) more than
85 per centum of the gross income of such corporation for the three-
year period ending with the close of its taxable year preceding the
declaration of such dividends (or for such part of such period as
the corporation has been in existence) was derived from sources
within the United States as determined under the provisions of
section 119: Provided further, That the Commissioner may authorize
such tax to be deducted and withheld from the interest upon any
securities the owners of which are not known to the withholding
agent. Under regulations prescribed by the Commissioner, with the
approval of the Secretary, there may be exempted from such deduc-
tion and withholding the compensation for personal services of
nonresident alien individuals who enter and leave the United States
at frequent intervals.

(c) RETURN AND PAYMENT.—Every person required to deduct and
withhold any tax under this section shall make return thereof on or
before March 15 of each year and shall on or before June 15, in lieu
of the time prescribed in section 56, pay the tax to the official of the
United States Government authorized to receive it. Every such
person is hereby made liable for such tax and is hereby indemnified
against the claims and demands of any person for the amount of any
payments made in accordance with the provisions of this section.

(d) INCOME OF RECIPIENT.—Income upon which any tax is required
to be withheld at the source under this section shall be included in
the return of the recipient of such income, but any amount of tax
so withheld shall be credited against the amount of income tax as
computed in such return.

(e) TAX PAID BY RECIPIENT.—If any tax required under this section
to be deducted and withheld is paid by the recipient of the income,
it shall not be re-collected from the withholding agent; nor in cases
in which the tax is so paid shall any penalty be imposed upon or
collected from the recipient of the income or the withholding agent
for failure to return or pay the same, unless such failure was fraud-
ulent and for the purpose of evading payment.



52 STAT.] 75tH CONG., 3D SESS.—CH. 289—MAY 28, 1938

(f) REFUNDS AND CREDITS.—Where there has been an overpayment
of tax under this section any refund or credit made under the
provisions of section 322 shall be made to the withholding agent
unless the amount of such tax was actually withheld by the with-
holding agent.

SEC. 144. PAYMENT OF CORPORATION INCOME TAX AT SOURCE.

In the case of foreign corporations subject to taxation under this
title not engaged in trade or business within the United States and
not having any office or place of business therein, there shall be
deducted and withheld at the source in the same manner and upon
the same items of income as is provided in section 143 a tax equal
to 15 per centum thereof, except that in the case of dividends the
rate shall be 10 per centum, and except that in the case of corpora-
tions organized under the laws of a contiguous country such rate
of 10 per centum with respect to dividends shall be reduced to such
rate (not less than 5 per centum) as may be provided by treaty with
such country; and such tax shall be returned and paid in the same
manner and subject to the same conditions as provided in that
section: Provided, That in the case of interest described in sub-
section (a) of that section (relating to tax-free covenant bonds)
the deduction and withholding shall be at the rate specified in such
subsection.

SEC. 145. PENALTIES.

(a) Any person required under this title to pay any tax, or
required by law or regulations made under authority thereof to
make a return, keep any records, or sup