ANTISHYSTER

Qur

Unconstitutional

by Stephen Moore

Mr. Moore is Director of Fiscal
Policy Sudies, Cato Ingtitute. His re-
markswere deli vered at the March 1997
seminar, “ Between Power and Liberty;
on the Hillsdale College campus at
Hillsdale, Michigan.

His speech reveals the essential
nature of “ congtitutionalists’. Smply
put, constitutionalists are people who
believe in an indgpendent and self-reli-
ant lifestyle, and the necessary correla-
tives: limited government and respect for
the Federal Constitution, which exists
primarily to alimit government sizeand
power. Constitutionalists are not anti-
social and recogni z the need for essen-
tial gover nment activitieslike providing
police roads, postal service and mili-
tary defense, but prefer personal free-
domto any collectivist system. Most of
all, congtitutionalists believe even gov-
ernment must obey theruleof law. Gov-
ernment, of cour sg, rejectsthisinsistence
on obeying the Constitution as naive or
even seditious—hence today’s conflict
between those who advocate the “ ben-
efits’ of big and bigger government and
the constitutionalists who advocate per-
sonal responsibility and freedom.

In 1800, when the nation’s capi-
tal was moved from Philadel phia to
Washington, D.C., al of the paperwork
and records of the United States gov-
ernment were packed into twelve boxes
and then transported the one hundred
and fifty milesto Washingtonin ahorse

congress

and buggy. That wastruly an eraof lean
and efficient government

In the early years of the Repub-
lic, government bor e no resemblanceto
the colossal empire it has evolved into
today In 1800, the federal government
employed three thousand people and
had a budget of less than $1 million
($100 millionintoday’ sdollars). That's
afar cry fromtoday’ s federal budget of
$1.6 trillion and total government
workf orce of eighteen million.

Since its frugal beginnings, the
U.S. federal government has come to
subsidize everything from Belgian en-
dive research to maple syrup production
to the advertising of commercial brand
names in Europe and Japan. In arecent
moment of high drama before the Su-
preme Court, during oral argumentsin-
volving the application of the
Constitution’s interstate commerce
clause, a bawildered Justice Antonin
Scalia pressed the solicitor general to
name a single activity or program tha
our modern-day Congress might under-
take that would fall outside the bounds
of the Congtitution. The stunned Clinton
appointee could not think of one.

During the debate in Congress
over the controversial 1994 Crime Bill,
not a single Republican or Democrat
challenged the $10 billion in social
spending on the grounds tha it was
meant to pay for programsthat were not
the proper responsibility of the federal
government. No one asked, for ex-
ample, whereisthe authority under the
Constitution for Congress to spend
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money on midnight basketball, modern
dance classes, self-esteem training, and
the construction of swimming pools?
Certainly, there was plenty of concern
about “wasteful spending;” but none
about unconstitutional spending.

Most federal spending today falls
inthislatter category becauseit lies out-
side Congress's spending powers under
the Constitution and it representsaradi-
cal departure from the past. For the first
one hundred years of our nation’s his-
tory, proponents of limited government
in Congress and the White House rou-
tinely argued — with great success— a
philosophical and legal case against the
creation and expansion of feder al social
welfare programs.

A rulebook for government

The U.S. Constitution is funda-
mentally arulebook for government. Its
guiding principleistheideathat the state
isasource of corruptive power and ulti-
mate tyranny Washington'sresponsibili-
ties were confined to afew enumerated
powers, involving mainly national secu-
rity and public safety. In the realm of
domestic aff airs, the Founders sought to
guaranteethat federal interferenceinthe
daily lives of citizens would be strictly
limited. They also wanted to mak e sure
that the minimal governmentroleinthe
domestic economy would be financed
and delivered at the state and local lev-
els.

The enumerated powers of the
federa govemment to spend money are
defined in the Constitution under Article



I, Section 8. These powers include the
right to “establish Post Offices and post
roads,; raise and support Armies; provide
and maintain aNavy; declare War...” and
to conduct afew other activitiesrelated
mostly to national defense. No matter
how long one searches, it isimpossible
to find in the Constitution any language
that authorizes at least 90 percent of the
civilian programs that Congress crams
into the federal budget today.

The federal government has no
authority to pay money to farmers, run
the health care industry, impose wage
and price controls, give welfare to the
poor and unemployed, providejobtrain-
ing, subsidize electricity and telephone
service lend money to businesses and
foreign governments, or build parking
garages, tennis courts, and swimming
pools. The Founders did not create a
Department of Commerce, a Depart-
ment of Education, or a Department of
Housing and Urban Development. This
was no oversight: They did not believe
that government was authorized to es-
tablish such agencies.

Recognizing the propensity of
govemmentsto expand, and, as Thomas
Jefferson put it, for “liberty to yield,”

In all Chicagoland

the Founders ad ded the Bill of Rightsto
the Constitution asan extralayer of pro-
tection. The government was never sup-
posed to grow so large that it could
trampleontheliberties of American citi-
zens. The TenthAmendment to the Con-
stitution states clearly and unambigu-
ously:

“The powers not delegated to the
United States by the Constitution... are
reserved to the States respectively, or to
the people.” In other words, if the Con-
stitution doesn’t specificaly permit the
federal government to do something,
then it doesn't have theright to do it.

The original budget of the U.S.
government abided by this rule. The
very first appropriations bill passed by
Congress consisted of one hundred and
eleven words — not pages, mind you,
words. The main expenditures were f or
themilitary, induding $137,000for “de-
fraying the expenses’ of the Department
of War; $190,000 for retiring the debt
from the Revolutionary War, and
$95,000 for “paying the pensionsto in-
valids” As for domestic activities,
$216,000 was appropriated. This is
roughly what federal agencies spend to-
day in fifteen seconds.
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As consgtitutional scholar Roger
Pilon documented, even expenditures
for the most charitable of purposeswere
routinely spurned as illegitimate. In
1794, James M adison wr ote disgopr ov-
ingly of a $15,000 appropriation for
Frenchrefugees:“| cannot under take to
lay my finger on that article of the Con-
stitution which granted a right to Con-
gress of expending, on objects of be-
nevolence, the money of their constitu-
ents” This view that Congress should
follow the original intent of the Consti-
tution wasrestated even more forcefully
on the floor of the House of Represen-
tatives two yearslater by William Giles
of Virginia. Giles condemned a relief
mesasuref or firevictimsand insisted thet
it was not the purpose nor right of Con-
gressto “attend to what generosity and
humanity require, but to what the Con-
gtitution and their duty require”

In 1827, the famous Davy
Crockett was elected to the House of
Representatives. During hisfirst term of
office, a $10,000 relief bill was
proposedfor the widow of a naval of-
ficer. Colonel Crockett rosein stern op-
position and gavethefollowing el oquent
and successful rebuttal:

“We must not permit our respect
for the dead or our sympathy for theliv-
ing to lead usinto an act of injustice to
the balance of the living. | will not at-
tempt to prove that Congress has no
power to appropriate this money as an
act of charity. Every member upon this
floor knows it. We have the right as
individual sto give away as much of our
own money aswe please in charity; but
as members of Congress we have no
right to appropriate adollar of the pub-
lic money.”

In a famous incident in 1854,
President Franklin Pierce courageously
vetoed an extremely popular bill in-
tended to help the mentaly ill, saying:
“1 cannot find any authority in the Con-
gtitution for public charity” To goprove
such spending, he argued, “would be
contrary to the letter and the spirit of
the Constitution and subversive to the
whole theory upon which the Union of
these Statesis founded.” Grover Cleve-
land, the king of the veto, rejected hun-
dreds of congressiona spending bills
during histwo terms as president in the
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late 1805, because, as he often wrote:
“l can find no warrant for such an ap-
propriation in the Constitution.”

Were Jefferson, Madison,
Crockett, Pierce, and Cleveland merely
hardhearted and uncaring penny pinch-
ers, astheir critics have often charged?
Were they unsympathetic toward fire
victims, the mentally ill, widows, or
impoverished refugees? Of cour se not.
They were honor bound to uphold the
Congtitution. They perceived — we now
know correctly — that once the govern-
ment genie was out of the bottle, it
would be impossibleto get it badk in.

With a few notable exceptions
during the nineteenth century, Congress,
the president, and the courts remained
faithful totheletter and spirit of the Con-
stitution with regard to government
spending. As economic historian Rob-
ert Higgsnoted in Crisisand Leviathan,
until thetwentieth century, “govemment
did little of much consequence or ex-
pense” other than running the military.
The total expenditures for the federad
budget confirm this assessment. Even
as late as 1925, the federal government
was still spending just 4 percent of na-
tional output.

Abandoning
constitutional protections

Several major turning points in
American history mark the reversal of
this ethic. T he first was the passage in
1913 of the Sixteenth Amendment,
which permitted a federal income tax.
Thiswasthefirst major tax that was not
levied on a proportional or uniform ba-
sis. Hence, it allowed Congress a po-
litical free ride: It could provide gov-
ernment benefits to many by imposing
a disproportionately heavy tax burden
on thewealthy Prior to enactment of the
income tax, Congress's power to spend
was held in check by its limited power
totax. Most federal revenuescamefrom
tariffs and land sales. Neither source
yielded huge sums. The income tax,
however soon became a cash cow for a
Congress needing only the feeblest of
excuses to spend money

The second major event that
weakened constitutional protections
against big government was the ascen-
dancy of Franklin Roosevelt and his

Newv Ded agenda to the White House
during the Great Depression. One after
another, constitutional safeguards
against excessive government were ig-
nored or misinterpreted. Most notable
and tragic was the perversion of the
“general welfare” clause. Atticlel, Sec-
tion 8 of the Congtitution says. “The
Congress shall have power to lay and
collect taxes, duties, imposts, and ex-
cises to pay the debts, provide for the
common defense, and promote the gen-
eral welfareof the United States.” Since
the 1930s, the courts have interpreted
this phrase to mean that Congress may
spend money for any purpose, whether
there is an enumerated power of gov-
ernment or not, as long as legislators
deem it to be in the “general welfare’
of certainidentifiable groups of citizens
like minorities, the needy, or the dis-
abled. T his carte blanche is exactly the
opposite of what the Foundersintended.
The general welfare clause was sup-
posed to limit government’ s taxing and
spending powersto purposesthat arein
the national interest.

Jeff erson had every reason to be
concerned that the general welfare
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clause might be perverted. Toclaify its
meaning, he wrote in 1798: “Congress
has not unlimited powersto provide for
the general welfare but only those spe-
cifically enumerated.” In fact, when
someearly lawmakers suggested that the
general welfare clause gave Congress a
generalized spending authority, they
were always forcefully rebuked. In
1828, for example, South Carolina Sena-
tor William Dr ayton reminded hispeers,
“If Congress can determine what con-
stitutes the general welfare and can
appr opriatemoney f or its advancement,
where is the limitation to carrying into
execution whatever can be eff ected by
money?’

Exactly.

Nonetheless, by the late nine-
teenth century, Congress had adopted
the occasional practice of enacting
spending bills for public charity in the
name of “promoting the general wel-
fare’ These laws often made a mock-
ery of thisclause. In 1884, Senator John
Morgan of Alabamastormed to the Sen-
ate floor to describe the impact of are-
lief bill approved by Congress to pro-
vide $400,000 of fundsfor victims of a
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flood on the Tombigbee River. Morgan
lamented:

“The overflow had passed avay
befor ethe bill passed Congr ess, and new
crops were already growing upon the
lands. Thefundswere distributed in the
next October and November elections
upon the highest points of the sand
mountains throughout a large region
where the people wanted what was
called“overflow bacon.” | cannot get the
picture out of my mind. There was the
General Welfare of the people invoked
and with success, to justify this politi-
cal fraud; the money was voted and the
bacon was bought, and the politicians
went around with their greasy handsdis-
tributing it to men who cast greasy bal-
lots. And in that way the General Wel-
fare was promoted!”

But thereal avalandhe of such spe-
cial interest spending did not start until
somefifty yearsafter inthe midst of the
Depression. In their urgency to spend
publicrelief fundsto combat hard times,
politicians showed their contempt for
congtitutional restraintsdesigned to pre-
vent raids on the public purse. “I have

rommllaw@aol.com

no patience whaever with any indi-
vidual who triesto hide behind the Con-
stitution, when it comes to providing
foodstuffsfor our citizens,” argued New
York Representative Hamilton Fish in
support of a 1931 hunger relief bill.
James O’ Conner, a Congressman from
Louisiana, opined, “I am going to give
the Congtitution theflexibility . . . aswill
enable me to vote for any measure |
deem of valueto the flesh and bloods of
my day.”

Por kbarr el spending beganin ear-
nest. Inthe sameyear, for instance, Con-
gressintr oduced an act to provide flood
relief to farmers in six aff ected states.
By thetimethebill madeitsway through
Congress, farmers in fifteen states be-
came its beneficiaries. One Oklahoma
congressman succinctly summarized the
new beggar-thy-neighbor spending ethic
that had overtaken Capitol Hill: “I do
not believe in this pie business, but if
we are making a great big pie here.. . .
then | want to cut it into enough pieces
so that Oklahomawill have its piece.”

In 1932, CharlesWarren, aformer
assistant attomey general, wrote apopu-
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lar book titled Congress as Santa Claus
Heargued, “If alaw to donate aid to any
farmer or cattleman who has had poor
cropsor lost his cattle comeswithin the
meaning of the phrase ‘to provide for
the General WHf are of the United States,
why should not similar gifts be madeto
grocer s, shopkegpers, miners, and other
businessmen who have made losses
through financial depression, or to wage
earnersout of employment? Why isnot
their prosperity equally within the pur-
view of the General Welfare?’

Of course, we now know
Congress's answer: All of these things
are in the “”general welfare” Thisis
why we now have unemployment
compensation, the Small Business Ad-
ministration, the Department of Com-
merce, food stamps, and so on. Of
course, all thisspecial interest spending
could have been-no, should have been-
summarily struck down as unconstitu-
tional. However, the courts have served
as a willing coconspirator in congres-
sional spending schemes.

In alandmark 1936 decision, the
Supreme Court inflicted a mortal blow
to the Congtitution by ruling that the Ag-
ricultural Adjustment Act was constitu-
tional. The Court’ sinterpretaion of the
spending authority of Congress was
frightful and fateful. Its ruling read:
“"The power of Congress to authorize
appr opriations of public money for pub-
lic purposesisnot limited by the grants
of legislative power foundsin the Con-
gtitution.”

JamesM. Beck, agreat American
legal scholar and former solicitor gen-
eral, likened this astounding assault on
the Congtitution to the Titanic's tragic
collision with the iceberg. “After the
collision,” wrote Beck, “which was
hardly felt by the steamer at the time,
the great liner seemed to be intact and
unhurt, and continued to move. But a
death wound had been inflicted under
the surface of the water, which poured
into the holds of the steamer so swiftly
that in a few hours the great ship was
sunk.”

The New Deal Court essentially
told Congress: It doesn’t matter what the
Congtitution saysor what limitson gov-
ernment it establishes, you are empow-
ered to spends money on whatever you
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please. And so Congress does, even
though its profligacy has placed the na-
tionin great economic peril.

Other than the Great Depression,
by far the most important events that
have fostered the growth of government
in this century have been the twoWorld
Wars. Periods of national crisistend to
be timesin which normal constitutional
restraints are suspended and the nation
willingly bands together under govern-
ment for a national purpose of fighting
acommon enemy. Yet therecurring les-
son of history is that once government
has seized new powers, it seldom gives
them back after the crisis ends. Surely
enough, this phenomenon is one of
Parkinson’s famous laws of the public
Sector:

“Taxes (and spending) become
heavier in times of war and should di-
minish, by rights, when thewar is over.
This is not, however, what happens.
Taxesregain their pre-war level. Thet is
becausethelevel of expenditurerisesto
meet the wartime level of taxation.”

In the five years prior to World
War |, total federal outlays averaged 2
percent of GDP In the five years after
thewar, they averaged 5 percent of GDP
In the years prior to that war thetop in-
come tax ratewas 7 percent. During the
war the tax rate shot up to 70 percent,
which was reduced afterward, but only
to 24 percent-or more than three times
higher than it had originally been.

Government regulations of the
private economy also proliferate during
times of war and often remain in force
afterward. Robert Higgs notes tha dur -
ingWorldWar |, thefederal government
nationalized the railroads and the tele-
phonelines, requisitioned al shipsover
2,500tons, and regulated food and com-
modity prices. The lever Act of 1917
empowered government to regulate
price and production of food, fuel, bev-
erages and distilled spirits. Itisentirely
plausiblethat, without thewar, America
would never have suff ered thefailed ex-
periment of Prohibition.

WorldWar || wasasothegenesis
of many modern-day government intru-
sions-which were and still are of dubi-
ous constitutionality. These include
wage and price controls, conscription
(which lasted until the 1970s), rent con-

trol inlargecities, and, wor st of all, fed-
eral income tax withholding. In the
post-World War 1l era, Congress has
often relied on awar themeto extend its
authority into domestic life. Lyndon
Johnson launched the modern welfare
state in the 1960s when he declared a
“"war on poverty.” In the early 1970s,
Richard Nixon imposed across-the-
board wage and price controls— theul-
timate in government command and
control-as ameans of winning the“”in-
flation war.” In the late 1970s, Jimmy
Carter sought to enact anational energy
policy with gas raioning and other dra-
conian measures by pleading that the oil
crisis had become the “”moral equiva-
lent of war”

While government has been the
principal beneficiary of national emer-
gency, the principal casualty has been
liberty. AsMadisonwarned, “” Crisisis
the rallying cry of the tyrant.” This
should give us pause as Congress now
sets out to solve the health care crisis,
the education crisis, and the crime cri-
sis. To Congress, acrisisisan excuseto
expand its domain.

Turning back the clock

Shortly before his death, Ben-
jamin Franklin was asked how well the
Constitution would survive the test of
time. He responded optimistically that,
“Everything appears to promise it will
last.” Then he added his f amous warn-
ing, “But in this world nothing is cer-
tain but desth and taxes.” Ironically, the
mortal wounds of the Constitution have
been inflicted by precisely those who
insist that they want to makeit “aliving
document.” Yet to argue that we return
to the spirit and the true meaning of this
living document is to invite scorn, mal-
ice, or outright disbelief from modern-
day intellectuals.

Those few brave souls (mainly
outsidethe Beltway) who urgethat gov-
ernment should be guided by the origi-
nal intent of the Congtitution are always
accused of trying to ‘“turn back the
clock.” But turning back the clock in
order to right a grievous wrong is pre-
cisely wha we ought to do. There is
nothing reactionary or backward-look-
ing about dedicating ourselves to the
ideas and principles that guided our
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Foundersand formed the bedrock of our
free society.

By all means, let's turn back the
cdock. Who knows? In the process we
might even encour age a few Jeffersons
and Madisons to run for Congress.

Mr. Moore hasidentified the prob-
lemwe have — unconstitutional gover n-
ment — but hasn’'t explained how it hap-
pened. In a sense, he's just as bewil-
dered by our federal government asthe
rest of us. We know they're doin'’ it to
us, but we don’t know how. Subseguent
articlesin thisissue will seek to illumi-
nate government’ s unconstitutional be-
havior and offer alternative explana-
tionsfor how seemingly unlawful behav-
ior became*“ legal” .

Mr. Moore'sarticleisreprinted by
permission from IMPRIMI S the monthly
journal of Hillsdale College, 33 E. Col-
lege S., Hillsdale, Michigan 49242.
Subscription free upon request. [
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