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Today’s War

on Property

by R. W. Bradford

Most people assumethat property
rightsandindi vidual rightsareentirely
separate issues, and the loss of one has
no bearing on the other. However, as
you'll begin to see in this and the fol-
lowing twoar tides, property rightsmay
be the foundation for our individual
rights and constitutionally guaranteed
freedoms.

Although | am skeptical of this
author’s explanation for property sei-
zures (“ deodands’ ), | fully agree with
his overall assessment of the growing
national problem of unconstitutional
seizures by gover nment.

hat isthe status of property

rightsin the United States
today? Consider the following true
story.

When Hurricane Hugo devas-
tated the Carolina coast in 1992, it
wasn't long before local lumberyards
began to run out of huilding supplies.
So Selena Washington decided to drive
to Florida to buy the construction ma-
terials she needed to repair her home.
She took $10,000 cash with her, since
shebelieved thelumberyardsin Florida
would not accept her South Carolina

check. In Volusia County, Florida, a
sheriff’s deputy stopped Mrs. Wash-
ington’s car and sear ched her handbag,
in which he found her money. He took
the cash and drove away without taking
down her name, refusing to give her are-
ceipt or an explanation.

The indignant Mrs. Washington
followed the officer to the police station,
where she protested what had happened.
The police refused to give her badk any
of her money, so she hired an attorney.
He negotiated an agreement: the sheriff
could keep $4,000, the attorney would
get $1,200, and Mrs. Washington could
have the remainder of her money back.
She took the deal. What else could she
do?1n 1990s America, thistrampling of
private property rightsis perfectly legal *

Private property isthefoundation
of afreesociety. Thecollectivist left, in-
tent on destroying free-market econo-
mies, has long recognized this fact. A
century and a half ago, Karl Marx and
Friedrich Engels announced, “The
theory of the communists may be
summed up in asingle sentence: Aboli-
tion of private property,” and counseled
that “the first step in the revolution . . .
cannot be effected except by means of
despotic inroads on the rights of prop-
erty.” Under relentless attack from the
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left, property rights have been in retreat
ever since.

But it is a measure of property’s
precarious status that in recent years
property rights have been assailed as
much by political conservatives as by
leftists. Selena Washington's property
rights were taken by lavs proposed by
conservaive Republican presidents, en-
acted by conservativesin Congress, and
validaed by conservatives on the Su-
preme Court.

Of course, those on the political
right do not proclaim themselves op-
posed to private property. Instead, they
subvert property rights by means of their
war on drugs.

Thewar on drugswas dedared by
Richard Nixon in 1969, and expanded
during the Ford, Reagan, and Bush ad-
ministrations. By virtually any measure-
ment but one, itisafailure Sinceit be-
gan, the number of people who use
drugs has risen dramatically, as hasthe
number of peoplekilled in drug-related
violence. The war on drugsis a success
only for itssoldiers who are alloved to
take the property of those it suspects of
violating drug laws. Consider the fol-
lowing cases:

o In 1987, when Frances Lopes
of Maui, Hawaii, discovered that her
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adult son, who had a history of mental
illness, was growing marijuana in her
backyard, she asked him to stop. He re-
sponded by threatening to commit sui-
cide. So when police arrested her son
and removed the plants, she was re-
lieved: as a first offender, her son was
sentenced to probation and given psy-
chiatric help. Four years later, when a
detective in Maui was revieving old
files, he noted that Mrs. Lopes had ad-
mitted she had known about the mari-
juanaplants. Mrs. Lopeswasin her car-
port when the policearrived. “ We'retak-
ing the house,” they said. And they did.?

« OnApril 9, 1989, Customs offi-
cia ssearched anew boat, just purchased
by Craig Klein, a university professor.
The 17-hour search was conducted with
axes, power drills and crowbars, and
involved dismantling the engine, ruptur-
ing the fuel tank, and drilling over 30
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holesintheboat’shull. Theeffort turned
up no evidence of illegal drugs. It did,
however, destroy the boat. When Mr.
Klein asked for compensdion, Customs
refused.s

o On February 2, 1991, forty po-
lice officers gathered outside Randy
Brown’smetal shop in Sacramento. Not
bothering to knock, they shatered the
locks on his front door with a hail of
bullets, then rushed in, handcuffed the
bewildered Brown, and began tagging
items of his personal property for their
own use. They found a coffee can with
$4,600 in cash, which they daimed as
evidence, along with $313 that Brown
had in hiswallet.

The police had obtained a search
warrant on the grounds that Brown had
legally purchased chemicals tha could
be employed in manufacturing amphet-
amines. But they found no evidence that
Brown possessed ary of the other chemi-
cals needed for the process, or that he had
ever engaged in the manufacture of ille-
gd drugs.

Indeed, Brown had no criminal
record. Prosecutors dropped the case.
But they refused to return his money,
insisting that Brown prove it was legiti-
mately acquired. When Brown produced
records accounting for the cash, they
agreed to return $2,000, provided he
would sign an agreement that their sei-
zure had been justified.*

o In 1984, Rosa Montoya was
grabbed by Customs as she attempted
to enter the United States. When athor-
ough search failed to turn up any evi-
dence of smuggling, Customslocked her
in aroom with instructions to defecate
into awastebask et. When she had failed
to do so after nearly 24 hours, Customs
handcuffed her and took her to a hospi-
tal, where she wasforcibly given arec-
tal examinaion.®

e In 1990, a 12-member police
SWAT team brokeinto the home of Raob-
ert Brewer of Irwin, Idaho, and discov-
ered a half-pound of marijuana, and
eight marijuana plants growing in his
basement. Brewer wasdying of prostate
cancer, he explained, and used the mari-
juanatorelievethe pain and nausea. The
police seized Brewer's home and van,
which heused for transport to his cancer
treatment center, some 270 milesaway .5
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hilel chose these casesfor

their dramatic effect, they
are not entirely atypical: in four out of
five cases of civil forfeiture (summary
government confiscation of property
without lega process) the per son whose
property istakenisnot charged with any
crime.

And all these actions were legal.

The law authorizing civil forfei-
ture was sponsored by Senator Strom
Thurmond of South Carolina and en-
acted by Congress without debate. The
law that authorizes Customs officialsto
search individuals and vehides on wa-
terways that connect to interngional
bodiesof water (i.e, al lakes, rivers, and
coastal waters of the United States ex-
cept afew bodies of water in the basins
of the West) was drafted by the Reagan
White House.

The SixthAmendment to the Con-
stitution guarantees an individual ac-
cused of offenses punishable by fine or
imprisonment theright “to aspeedy and
public trial, by an impartial jury of the
State and district whereinthe crime shall
have been committed, which district
shall have been previously ascertained
by law, and to be informed of the nature
and cause of the accusation; to be con-
fronted with the witnesses against him;
to have compulsory process for obtain-
ing witnesses in his favour, and to have
the assistance of counsel for his de-
fense.”

Each and every one of these guar-
antees is routinely and legally violated
by police engaged in the war on drugs.
People are routinely fined and impris-
oned with no tria at al, with no jury
except an arresting policeman (who is
sometimes allowed to keep a portion of
the fine he imposes on the spot), with-
out being informed of the charges
against them, without being allowed to
obtain witnesses, without being alloved
the assistance of counsel. In order to
justify the absol ute destruction of these
property rights, conser vativelegal schol-
ars came up with alegal theory hoary
with age and bereft of logic.

he legal doctrine on which
these laws are based is the
ancient concept of “deodands,” derived
from the Latin phrase deo dandum,
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meaning “given to God.” In ancient and
medieval times, when a piece of prop-
erty caused an accidental death, it was
deemed to be possessed by demons and
wasforfeited to the statef or destruction.
Not surprisingly, deodand theory féell
into disuse as belief in demonic posses-
sion declined, and as people began to
realize that it was absurd to hold an ob-
ject guilty of acrimeand manifestly un-
just to punish the object’ s owner for an
accidental death.

Britain abolished deodands in
1846, but they lived on in America to
formthebasisof thelegal theory of civil
forfeiture. Robert Brewer was not be-
ing punished when police confiscated
his house-his house was punished, and
his house, unlike his person, has no le-
gal rights and thus is not entitled to a
jury trial or any other congtitutional pro-
tection. It can simply be confiscaed. Nor
was SelenaWashington punished when a
sheriff’ sdeputy took al her money; it was
her money that was punished.

Thisrationale, | believe, isasspe-
cious as the legal theories propounded
by the left when it advances confisca-
tory taxes, land use control, and other
restrictions on economic freedom. And
it isjust as subversive of the institution
of private property.

When proponents of the drug wars
argue that entire businesses should be
forfeited after asingle legal infraction,
they not only endorse the socialist view
of capital goods, but also extend their
willingness to subvert property into ar-
eas unimagined by the most ardent so-
cidist.

In Rosa Montoya's case, Justice
William Rehnquist, a conservative ap-
pointed to the Supreme Court by Nixon
and elevaed to chief justice by Reagan,
argued tha her treatment was justified
because of “the veritable national crisis
inlaw enforcement caused by the smug-
gling of illegal narcotics”” This is as
clear arestatement of the argument that
“the endsjustify the means’ asany col-
lectivist ever made in defense of any
communist dictatorship.

Sadly, only afew prominent con-
servatives, notably William F. Buckley
and Henry Hyde, have spoken out
against these violations of property
rights. Most politicians who call them-
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selves conservative appear willing to
subvert private property on agrand scale
to pursue their notion of protecting
people from the harm they may cause
themselves. It's time for defenders of
private property to stand up and be
counted.

! Henry J. Hyde, Forfeiting Our
Property Rights: IsYour Property Safe
from Seizure? (Washington, D.C.: Cato
Institute, 1995), pp. 39-40. Also, Leonard
W. Levy, A Licenseto Seal: The Forfeiture
of Property (University of North Carolina
Press, 1996), pp.2-3. Hyde says the
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