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PREFACH.

In presenting this treatise, the writer is not unmindful that we
have valuable works by many able writers, and on many divisions or
branches of the law of Evidence, not less than twenty authors hav-
ing furnished us works on the various divisions. As they saw fit to
divide it into about seventeen branches, too tedious to enumerate
here, but not one devoted to the evidence of identification, a
branch of the subject which is daily before the courts in its various
phases, the writer has deemed it needful, and of sufficient import-
ance to justify a treatise, and hence this work. The writer has en-
deavored to treat of the identity of persons and things, living and
dead, animate and inanimate ; things real and personal —in civil
and criminal practice in England and America. The various means
of identifying the living and the dead, the prisoner and the injured
or killed: by circumstances ; appearance; clothing ; photographs;
voice of the living; by opinion evidence; weapons and other
articles, etc. Of things: view of premises by the jury; portable
goods in court for inspection; compulsory physical examination for
identity of the person or extent of injuries. Identity of real
estate: by monuments and objects; courses and distances; metes
and bounds; descriptions in deeds and wills. Personalty: in
chattel mortgages, and where the subject of replevin, larceny or
robbery. Ancient records and documents: judgment entries;
liens; pedigree and heirship. Handwriting: subscribing witness;
comparison ; conflict. Including corpus delicti: idem sonans,
and mistaken identity, etc.

It may be observed that the writer has omitted the subject of
death by poisoning and drowning. The omission is intentional.
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iv PrEFACE.

The question is referred to only to recognize its existence. It be-
longs to another science, and much has been said and written upon
it, and writers and experts have so far disagreed, that if the writer
had the ability, time and inclination, he would not have space in
this work to reconcile a conflict so hopeless. These subjects, in-
volving the questions of identity above referred to, have been no-
ticed by the writers on the law of Evidence, but it will be seen that
they have given to identification only a passing notice.

The writer has endeavored, with industry and access to the full
and complete library of Congress, to collect all the leading cases and
valuable material on this snbject, to be found in the adjudged cases,
both in England and America, not citing all the cases, of course, but
sufficient to support each proposition ; and in so doing, he was not
content in giving a mere abstract principle of law. This might be
sufficient for the practitioner who has daily access to a complete
library ; but is not satisfactory to those less favored. 8o it has been

- deemed better to illustrate principles by given cases which have been
vadjudged — sometimes giving a brief statement of the facts which
involve the point, and often, for greater certainty, drawing upon the
language of the court. And again, in this style, in the various con-
flicts in decisions, the reader has the reasoning on both sides. With
these suggestions, this work, though imperfect it may be, is respect-
fully submitted to the consideration of a generous profession.
GEO. E. HARRIS.
W asameron, D. C., 1892.
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LAW OF IDENTIFICATION.

Same — body when
drowned.
Identification of dead body by teeth.

burned or

CHAPTER 1.
INTRODUCTION,
5 8Ec,
Identity of persons and things. 18. Land —identification by deed.
Means of identifying — persons by 19. Realty — bounded on a pond — ditch
name — rale as to. cut on land.
Personal identity by personal ap- 20. Same —bounded on a river—not
pearance. navigable.
Same — means of knowledge—proofs 21. When river the dividing line.
to be made. 22. Requisites —description — tax deed
Same — uncertainty of personal — construction,
identity. 23. Personal property — necessity for
. Same — by circumstances — opinion identification.
evidence. 24. Description —mule — horse — oxen,
Same — opinion evidence — when 25. Animals described — chattel mort-
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84, Burg]ary—laweny by millers —
a

Identification of persons and things.

§ 1. It is proposed in these pages to introduce the law and rules
of identity of persons and things as a separate branch of the law of
evidence. It has become a question of growing importance and one
that is daily before the courts; perhaps the question of personal
identification is now one of the greater importance, not only because
the doctrine that the identity of name was evidence of identity of

ulteration.
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person, has measurably exploded, except in the examination of titles
to real estate ; but because of the great nuwber of important cases
of mistaken’ 1dent1ty, ‘both in civil and criminal practice, and in
cases iivoiving-the xdeptm: of the living and the dead. Parties to
actions, the ancestor and the heirs to estates, questions of pedigree,
marriages, births and deaths; questions of vendor and vendee,
ancient records and documents, and parties thereto, and the
degree of evidence Decessary to establish them, and the doctrine of
edem sonans. Next in importance is the identification of things,
of property, real and personal; real estate as identified by the
description in the instrument, deed, will, or other conveyance,
whether it be described by name, number, monuments or metes and
bounds, one or all, general or particular. Of personal property, as
between claimants, in chattel mortgages, bills of sale, of stolen
property, instruments causing violence or producing death, ete.

Means of identifying — persons by name — rule as to.

§ 2. The former rule, as above intimated, that the identity of
name was evidence of the identity of the person, is not now enforced,
except perhaps in the examination of records to trace a chain of
title to real estate, and a few other exceptional cases, in which it
raises a mere presumption. The rule in England seems to be, that
as between parties to actions, the identity of name alone is sufficient
to throw the onus proband: upon the defendant, to show that he is
not the person spoken of! Where the death of a plaintiff was
suggested, and records of the court of the county where he had
resided, showed that letters of administration were granted on the
estate of a person of the same name, it was held sufficient to revive
the action in the name of the administrator of his estate.? And it
was held in England and also in Massachusetts, that where the name,
the residence and the occupation, trade or profession of the party
defendant to an action, were the same, the onus was thrown upon
him to disprove the identity.® *

Personal identity by personal appearance.
§ 8. Thisbranch of the subject, simple as it may seem, and free
from difficulty in the estimation of those unaccustomed to reasoning
! Hamber v. Roberts, 7C. B. 861; 18  * Com. Costello, 120 Mass. 369;

L. J. Rep. (N. 8.) C. P. 250 See§188 Russell v. bmyth 9M & W, 818.
? Clark v. Pearson, 58 Ga. 496.

* Most of the matters in this introduction will be more fully considered hereafter,
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on the subject, is, on the contrary, perhaps one of the most difficult
questions with which courts and juries are called upon todeal. The
change in the appearance of the person whose identity is in ques-
tion, wrought by age, mode of life, hardships, toil and care, some-
times coupled with a skillful disguise. Again, the want of percep-
tion and discrimination in the identifying witnesses; these and
numerous other causes have led to numerous cases of mistaken iden-
tity, both in ancient and modern times, and in all civilized countries, a8
we shall gee, in both civil and criminal causes. Sometimes position and
estatee are acquired by fraud, and again, the innocent is punished, and
not unfrequently the guilty escapes, from a mistake in the personal
identity. These questions are fraught with their dangerous conse-
quences, and difficult in their solution, and are of the greatest import-
ance in the affairs of men. But where is the remedy? It lies alone
1n caution and prudence. Observation and sad experience admonish
courts and juries to the use of the utmost care, caution and prudence.

Same — means of knowledge — proof to be made.

§ 4. Personal identity is not even to be presumed from appearance,
whether it indicates youth or age. One indicted for profanation of
the Sabbath, under a statute prohibiting labor on that day, by a
person upwards of fourteen years of age. Though on the trial he
appeared to be a full-grown man, it was not sufficient, because the
proof did not show that he was of the age prescribed.! The size of a
person most generally makes the first, and perhaps the most durable im-
Ppression upon the observer, whenapplied to the person to be identified,
whether excessive in size or diminutive, yet this mnay as a circumstance
alone have bat little if any weight, for many and obvious reasons.?
One of the striking illustrations of the uncertainty of evidence of
personal identity by appearance was the Tichborne case in England,
which lasted one hundred and three days. A roving impostor (to
take the adverse view) claimed to be Tichborne, and proved himself
8o to be, by eighty-five witnesses, comprising Tichborne’s mother
the family solicitor, one baronet, six magistrates, one general, three
colonels, one major, two captains, thirty-two non-commissioned
officers and privates, four clergymen, seven tenants, and seventeen
servants. And nearly as many swore that he was another man.?
And his case broke down on cross-examination.

1 Stephenson v. State, 28 Ind. 272. ? Barbot's case, 18 State Trials, 1267;
3 Tichborne case, see § 618, note. Rex v. Brook, 81 id. 1124.
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/Sa.me— uncertainty of personal identity.

§ 5. An interesting case, which will appear more at length here-
after, occurred in New York and was tried in 1801. Thomas Hoag,
alias Joseph Parker, was indicted for bigamy, and Parker was tried
and acquitted. The question was solely one of identity. About
twenty witnesses, well acquainted with Hoag, swore positively that
the prisoner was Hoag, while nearly an equal number swore that it
was not Hoag, but Parker.! It has been well said that permanency
of individuality must be the law, in all questions as to the inferences
of identity. Then we must assume that no two persons are exactly
similar in every particular. Time leaves its marks on every individual,
and the testimony of the most discriminating witness, after a lapse of
time, can establish personal identity, at best, but imperfectly, and
where a very striking resemblance is supposed to exist, it is often
more probable that the witness is mistaken than that the resemblance
really exists. A person may, by a skilful disguise, deceive for a time
the most discriminating of identifying witnesses. Persons change
by illness, accident, loss of voice, loss of teeth, affecting articulation.
Indeed, in some cases personal identity has been established by the
voice alone, but this must be unsatisfactory.?

Same — by circumstances — opinion evidence.

§ 6. Atan early period in life two persons may be undistinguishable;
by divergence they assume distinctive types, and the presumption
that they will continue the same grows weaker, and cannot be ex-
tended to the question of identity further than to imply such con-
tinuance, subject to the changes necessarily wrought by the relentless
hand of time. The identity of persons by their appearance and by
closest examination and scrutiny seems to be far from satisfactory,
certain or conclusive. Apart from this, as a means of knowledge, per-
sonal identity is most frequently established by circumstances and by
opinion evidence; the latter of which is often admissible to prove
identity, and this is an exception to the general rule which excludes
the opinions of all witnesses except experts.® And very frequently
in criminal cases, as we shall see, by circumstantial evidence which
points to the accused as the perpetrator of the crime while a single

1 People v. Hoag5City H. Rec. 124. Bennett v. Meehan, 83 Ind. 569 ; State
And see Ram on Facts, 442. v. Folwell, 14 Kan. 105 ; Currier v. R.

* Brown v. Com., 76 Pa. St. 319; Com. R. Co., 84 N, H. 498 ; Barnes v. Ingalls,

v. Scott, 123 Mass. 222, 89 Ala. 193 ; Brink v, Ins. Co., 49 Vt.
2 Kearney v. Farrell, 28 Conn. 817; 442.
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circumstance may be weak, a combination of circumstances, all cor-
roborating, may establish identity.

Same — opinion evidence — when admissible.

§ 7. Evidence of identity, when given in the most positive and
direct manner, is often but the mere opinion of the witness, and
hence he is required to give the facts upon which he based his state-
ment, as the jury have a right to it toaid them in their determina-
tion of the matter in issue.! The opinion of a non-expert witness
was held to be competent evidence, even as to the soundness of a
person’s mind, he having stated the facts upon which he based such
opinion.? But in Connecticut,in a trial for burglary, the court ad-
mitted the opinion of witnesses on the question of identity, and then
instructed the jury to act upon the weight or preponderance of tes-
timony as to the identity. This was held to be error because it ex-
cluded from the jury the question of reasonable doubts.* It is now
the rale in most of our States to admit the opinion of non-expert wit-
nesses on all questions of identity, whether it be of persons or things;
and as an exception to the general rule of evidence, is deemed
worthy of a chapter in this work, to show where the exception ap-
plies.*

Circumstantial evidence — identity of accused.

§ 8. Where a homicide is committed in the presence of others, as
it often occurs, there may be no question of the identity of either
the deceased or the accused ; but where a dead body is found, there
are often three important questions — the identity of the deceased, was
he murdered? and who did it the latter involving the identity of
the perpetrator of the crime; for the investigation, if the killing is
recent, the first thing is to look for tracks, and for blood-stains, and
for weapons or instruments of violence ; if tracks are found, how
many, their measurement, in what direction they were going or
coming; if blood-stains, in what direction from the dead body ; if
weapons are found, did they belong to the deceased orto the accused ¢

! Whart. Cr. Ev., § 807; Jones v. N, H. 519; Holten v. Board, etc., 55
White, 11 Humph. 268. Ind. 194; Elliott v. Van Buren, 83 Mich.
3 State v. Newlin, 69 Ind. 108. 49, Funston v. R. R. Co., 61 Iowa, 452;
3 State v. Morris, 47 Conn. 179. Colee v. State, 75 Ind. 511; Alexander
¢ Cunningham v.Bank, 21 Wend. 557; v. Town of Mt. Sterling, 71 I11. 366;
Com. v. Dowdican, 114 Mass. 257; Hal- Clifford v. Richardson, 18 Vt. 620;
lahan v. R, R, Co., 102 N. Y. 194; Cooper COOE{" v. State, 58 Miss. 898; Curtis v.
v. Btate, 28 Tex. 839; Cottrill v. My- R. R. Co., 18 Wis. 327; Tate v. R. R.
rick, 8 Fairfield (Me.), 822; People v. Co., 64 Mo. 149,
Rolfe, 61 Cal. 541; State v, Vittum, 9
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Any of these circumstances, though very slight, and wholly insuffi-
cient, except to arouse suspicion, will yet direct attention and limit
the inquiry, and may lead to a combination of circumstances all puint-
ing in one direction, and may be sufficiently strong to justify the
arrest of the supposed perpetrator. Then if the tracks correspond;
if there is any thing belonging to the accused found near the dead
body ; or any thing belonging to the deceased found in the possession
of the accused, — these circumstances strengthen suspicion and render
his guilt almost reasonably certain.

Tracks found near the scene of the crime — evidence.

§ 9. Where an assault was made, on a dark night, upon a man in
his bed, the only question for the Supreme Court was the instrne-
tions to the jury and the identity of the accused; tracks were found
near the scene, made in the dust by an old boot or shoe which hada
hole in the bottom; counsel insisted that the shoe could not make
such a track as described. On the next morning, after the jury re-
tired and before verdict, one of the jurors amused himself with an
old shoe, making tracks in the dust by way of experimenting; for
this reason the conviction was set aside.! Where the deceased was
sitting in his room at night he was shot through the window and
killed ; tracks were found on a flower-bed outside, nnder the window,
which led to the discovery of the murderer.? The number of the
tracks and the direction is sometimes of the greatest importance,
when taken together with other surrounding circumstances.®* In the
case of Mrs. Arden and others who were convicted of the murder of
her husband in England in 1551, it appeared that the crime was
committed in the house and the body carried into an adjoining field
and left. Snow having fallen, it was seen that there were tracks
only from the house to the dead body; this limited the inquiry to
the house, where new and conclusive indications of guilt were dis-
covered.! Mr. Burrill gives a singular case of identification. Im-
pressions were found in the soil near the scene of the crime, of the
knee of a man who had worn pauts of striped corduroy, and patched
with same material, but the patch was not set on straight, and the
ribs of the patch meeting the hollows of the garment into which it
had been inserted, and this corresponded with prisoner’s pants.®

1 State v. Sanders, 68 Mo. 202. 4 London Legal Observer, 59.

! Linsday v. People, 63 N. Y. 145. S Burrill Cir. Ev. 269.
3 Cicely v. State, 13 8. & M. (Miss.) 202, 219.
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Clothing of deceased exhibited to the jury.

§ 10. Perhaps, as a means of identifying a person, living or dead,
or for whatever purpose, the clothing worn is first to be observed.
On a trial for murder in Indiana, the trial court permitted the cloth-
ing worn by the deceased at the time of the renconter which re-
sulted in his death, to be exhibited to the jury, and this was held to
be proper; they may shed some light upon the character of the
wounds and the manner of their infliction ; or, where the pockets are
cut or turned inside out, it may show the motive.! And in Texas,
where a murder was committed by shooting, the clothing worn by
the deceased were put in evidence, and the shot holes exhibited to
the jury, and it was not a valid objection that the clothes could not
be sent up in the record of the evidence? A similar ruling was
held in the same State in a former case.> The garment worn by the
deceased at the time of the shooting was exhibited to the jury to
ehow the position of the slayer. This was admissible.* In still an-
other case, the deceased was identified by his overcoat, coat, pants,
vest, hat, etc. This was held correct.® Andin Missouri, it was held
proper to permit the jury to inspect blood-stains on clothing worn
by the deceased at the time he was killed.®

S8ame — dress — identity of person — murder — rape.

§ 11. In Miseouri, on a trial for murder, it was sought to show
the presence of the accused at the time and place of the homicide
by showing the identity of a shirt with blood-stains on it, which was
found the next morning at the scene of the crime, identified with
the shirt worn by the accused on the previous day, but the prosecu-
tion failed to fully identify the shirt as that of the accused.® In
Massachusetts, a party was tried for rape; after the alleged act he
was pursued; from the description given of him by the prosecutrix
describing his dress, the information was obtained which led to his
arrest. Persons who described the dress to those in pursuit, were
held competent witnesses for the defendant, to show that the dress
go described differed from that worn by him at the time they saw
him on the day of the alleged crime.’

! Story v. State, 99 Ind. 413. And see -King v. State, 13 Tex. App. 280.
McDonel v. State, 90 id. 820; Short v. 4 Early v. State, 9 Tex. App. 476.
Btate, 63 id. 376; Beavers v, State, 58 °®State v. Stair, 87 Mo. 268.

id. 580. ¢State v. Houser, 28 Mo. 238.
3 Hart v. State, 15 Tex, App. 202, 7Com. v. Reardon, 4 Gray, 420.
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Personal identity by photographs — various purposes.

§ 12. Plans and diagrams were often received in evidence long
before the invention of photographs, even in murder cases, when
properly authenticated, and parol evidence of buildings, monuments,
and all such objects, because they could not be brought into court to
exhibit to the court and jury.! And in England, pictures and in-
scriptions were resorted to as evidence to prove pedigree, for want
of better identification.? And more recently the pictures of the
living and the dead have been used in the courts of this country as
evidence, when the original could not be produced in court; but it
is resorted to as secondary evidence, and must be brought within the
rule admitting secondary evidence.> They have been used in cases
of bigamy, to identify the first husband of the defendant.* Two
photographs of a child were exhibited to show state of health before
and after neglect and ill-treatment.® And in an action on a life in-
surance policy, to show the state of health of the insured and de-
ceased a week before filing the application.® And in a murder case
where the deceased was killed for the purpose of collecting his life
insurance.” In all such cases it must be shown that the photograph
is a good likeness of the original ; but it was held in Alabama, that
such proof might be made by the subject, if living, though he be a
non-expert.® And they are now being used to test the genuineness
of handwritings and signatures to documents for the purpose of
identifying them, and for the copying and identification of
records.® '

Personal identify by the voice — when admissible. \

§ 13. Persons may be, and have been identified by the voice ; as
in Massachusetts on the trial of a party for burglary, two witnesses
swore positively to the identity of the accused, by his voice alone,
and he was convicted, and it was sustained, on writ of error.® But
where, in New York, the prisoner was indicted for the murder of

! Bhook v. Pate, §0 Ala, 91; Stuart v. & Cowley v. People, 88 N. Y. 464
Binsse, 10 Bosw. (N. Y.) 436; Wood v. (1881).

Willard, 86 Vt. 82; Vilas v. Reynolds, ¢ Schaible v. Life Ins. Co., 9 Phila.
6 Wis. 214; Jones v. Tarleton, 9 M. & Rep. 186.

W. 675; Reg. v. Fursey, 6 Carr. & P. 7 Udderzook v. Com., 76 Pa. St. 340.
84; Blair v. Pelham, 118 Mass. 420; And see State v. Vincent, 24 Iowa, 570.

Gavigan v. State, 55 Miss. 533. 8 Barnes v. Ingalls, 39 Ala, 198.

? Camoys Peerage case, 6 Clark & F. ? Beavers v. State, 58 Ind. 6530, 535;
801 (1839). Matter of Foster’'s Will, 84 Mich. 21.

3 Ruloff v. People, 45 N. Y. 213. 10 Leathers v. Salvor Wrecking Co.,

4 Reg. v, Tolson, 4 Fost. & Fin. 108 2 Wood C. C. 680.
(1864). 1 Com. v. Williams, 105 Mass. 68.
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his wife, a witness said he heard cries from the house of the prisoner,
he was permitted to testify as to the nature of the cries, whether for
joy or grief; this was held to be error.! An Alabama case, not in
the official reports, as it did not go to the court of last resort, but
appeared in a law journal, presents a question of some interest on
this branch of the subject.? While evidence of identity by merely
hearing the voice, may not be the most reliable, it has been often
received.

S8ame — rule in Texas — arson —and Massachusetts —- attempt at
arson.

§ 14. In a Texas case on an indictment for arson in the burning
of a house and fences in the night-time, the owner hurried to the
scene, and was shot at by the accused, he returned the fire, when
he heard bitter oaths and vociferations emanating from the accused,
whose voice he recognized and identified, having known him for
thirteen years and lived within half a mile of him for many years.
The court held that positive recognition of the defendant’s voice, by
one who was familiar with it, might suffice to identify the guilty
party.® In a Massachusetts case the accused was indicted for an at-
tempt at arson in burning a house belonging to one Farnham, whose
wife testified that she heard the voice of the accused on the day be-
fore the attempt at night, had heard it but the one time, and again
that night, and recognized it and could identify it. This was held
.competent.t

Dead bodies — identification thereof.

§ 15. The identity of the deceased, when the dead body is found,
either mutilated or decomposed, in the water or on the land, often
presents the most perplexing questions; and these arise in various
forms. And the identity of the deceased is the first step to be taken
toward the proof of the corpus delicti, which must be proved before
any conviction can be had. The difficulty and uncertainty in making
this proof, in many cases, and numerous cases of mistaken identity,
seems to have induced the legislature of New York to enact a law
on the subject, which statute has been construed by the court.’
Where a dead body is found and identified, and this becomes an
important question on the trial of the accused, the onus is then

! Messner v. People, 45 N. Y. 1. 4 Com. v. Hayes, 138 Mass. 185 (1885).
? Southern Law Journal, vol. 1, page 8 People v. Palmer, 109 N. Y. 110.
895 (1880, And see New York Penal Code, § 181.

).
3 Davis v. State, 16 Tex. App. 5.
2
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thrown upon him to show that the alleged deceased is still living, s.
e., to prove an alibi of the alleged deceased.! This question in this
connection arose in an important case in Texas? Where the dead
body is decomposed beyond recognition, the identity must depend
upon other circumstances than the features as once recognized.® If
nothing but the body is found, it may often be identified by peculiar
marks, with corroborating circumstances which lead to a satisfactory
conclusion as to the identification.*

S8ame — body when burnt or drowned.

§ 16. In a Mississippi case, where the face of the deceased had
been eaten by the hogs, the body was very readily identified by his
clothing and other circumstances, and the only question was the
identity of the accused.® In a North Carolina case, the body, it ap-
peared, had been burnt, and nothing was found except a few bones,
teeth and bair-pins, ete. These, with other circumstances, identified
the remains, and also the accused as the perpetrator of the crime.*
The greatest difficulty arises, perhaps, in identifying a dead body
found in the water, whether it was drowned, or thrown into the water
after death. The most scientific experts may fail to determine the
real cause of the death.’

8ame —identification of dead body by the teeth.

§ 17. We often complain of decayed teeth, and resort to the den-
tist. But it seems from observation and scientific tests, that after
death, when the human remains have mingled with the dust, or been
consumed by fire, the teeth remain, and may be identified, and the
dentist may recognize and identify his work on the teeth, performed
in the life-time of the subject.® And what is remarkable, this rule
holds good in the case of artificial teeth; as it appeared in one case,
eleven years after burial, the body was identified by the artificial
teeth which had been fully described before exhumation.® In an
English case, after the body had been buried twenty-three years, the
wife of the deccased identified it by some peculiarity of the teeth,

1 State v. Vincent, 24 Iowa, 570. ¢ State v. Williams, 7 Jones L. (N. C.)

* Hamby v. State, 36 Tex. 528. 448. And see Webster’s case, supra

3 Wharton & Stille Med. Jur., vol. 3,  * Wharton Cr. Ev. (8th ed.), S 804
88 885, 391. note

4 Rex v. Clewes, 4 Carr. & P. 221. And ¢ Webster's case, Bemis’' Rep. 80, 84,
see Webster's case, Bemis’ Rep. 80, 84, 85, 87; State v. Williams, 7 Jones (N.
85, 87. C) 446.

$ McCann v. State, 13 8. & M, (Miss.) ? Whart, Cr. Ev. (8th ed. ),§805. note;
472, 478. Rex v. Clewes, 4 Carr, & P, 221,
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which remained sound during that long period.! A dead body in
New York was identified, six months after death, by the testimony
of a dentist, by a peculiarity of the teeth.? It appeared from the
examination and statement of experts, in an English case involving
the question of identity, that the age of a person may be ascertained
quite accurately by a careful examination of the teeth.®> As to the
“ wisdom teeth,” CooksurN, C. J., in the Tichborne case, is quoted
as saying: “they are last to come and first to go.”

Land —identifled by deed — rule as to.

§ 18. Where real estate is conveyed by deed, the boundaries given
therein identify the particular piece, parcel or tract intended to be
conveyed. And it may be identified by name, by number, by known
monuments or by metes and bounds, and where there are two
descriptions in the decd, one of which is general, and the other par-
ticular, and the latter is incorrect, it may be rejected as surplusage, if
enough remains to pass the title.* The description may as well be by
monuments as by any other identification, and where there are two
scparate and distinet descriptions given in the deed of conveyance
for greater certainty, one by monuments, such as stakes, trees, rocks
or stones, and the other by courses and distances, and they are con-
tradictory, conflicting or irreconcilable, the courses and distances
must yield to the monuments.®

Realty —bounded on a pond —ditch cut on land.

§ 19. It was held in New York that where a land-owner, through
whose land a stream ran, cut a ditch and changed the course of the
stream, and subsequently sold to another the land through which the
natural channel ran, and upon which the burden of the stream was
cast, the vendee holds it according to its changed condition, with
such burden on it.* In Massachusetts a deed described the land as
bounded by a pond ; it was found that the pond was a natural one,
and raised more or less at different times by a dam existing at the
date of the deed; being thus ambiguous, parol evidence was admis-
sible to prove an agreement as to the bouundary of the pond.’

. ' Rex v.Clewes, 4 Carr. & P. 221, Smith v. Strong, 14 Pick, 128; Mason
* Lingday v. People, 63 N. Y. 143, v. White, 11 Barb. 173,
3 Whart. & Stille Med. Jur., § 632. ® Washb. Real Prop. (5th ed.) 427

4 Mosley v. Massey, 8 East, 149 Rum- Frost v. Spaulding, 19 Pick. 445; Davi
bold v. Rumbold, 3 Ves. Jr. 65 Hullv v. Rainsford, 17 Mass, 209.
Fuller, 7 Vt. 100 Lyman v. Lootms, 5 ¢ Roberts v. Roberts, 55 N. Y, 275.
N. H. 408; Jackson v. Moore, 6 Cow. 7 Waterman v. Johnson, 18 Pick. 261.
702; Bott v. Burnell, 11 Mass, 163;
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Same — bounded on river — not navigable — general rule.

§ 20. Where land is described as bounded by a river on one side,
which river is not navigable, and the line ran to the bank thereof,
and by and along said stream or bank, it extends to the middle or
center of the stream, unless it is otherwise specially provided in the
deed or description.! The rale of construction of all deeds of con-
veyance is to ascertain, if possible, the intent and meaning of the
" parties, and give it effect if it can be done without violating the rec-
ognized rule of law.? It is held that wkat the boundaries of land
are is a question of law, but where the boundaries of the land are

is a question of fact for the jury, and parol testimony is always
admissible.?

‘When river the dividing line.

§ 21. Where a fresh-water river is made the dividing line between
two riparian possessors, the middle or center of the stream is the
lineal partition, . 6., each one owns to the middle or center of the
stream, in the absence of some terms expressing a different intent.!
Not only is this true, but where the riparian owner possesses lands
on both sides of such a stream, he owns the stream co-extensive with
the boundaries of his land, and he may convey the stream without
the soil, or the soil without the stream, by express grant. Bat if
he sells the land ou one side of such stream, his grantee will take to
the center of thestream, in the absence of some expression indicating
a contrary intention in the grant® Where A. sold to B. one hun-
dred and sixty acres, part of a large tract of land, with no further
or better description than this, it was held that the grantee had the
right to locate that quantity in any part of the tract he saw proper,
upon the principle that a conveyance must pass an interest, if such
effect can consistently and legally be given to it, and if uncertain
and ambiguous, it must receive a construction most strongly against
the grantor therein.®

Requisites — description — tax deed — construction.
§ 22. Where'land was described in a deed, called for an old line
“ from A. down the bottom with Hill’s line to a forked white oak,”

1 Yates v. Judd, 18 Wis, 128; Comrs. ? Peyton v. Ayres, 2 Md. Ch. Rep. 64;
v. Kempshall, 26 Wend. 404; Hatch v. Hamner v. Smith, 22 Ala. 433,
Dwight, 17 Mass. 289; Morrison v. 2 Abbott v. Abbott, 51 Me. 581.
Keen, 8 Me. 474; Morgan v, Reading, 8 4 Muller v. Landa, 31 Tex. 265.

8. & M. (Miss.) 366; State v. Gilmanton, & Knight v. Wilder, 2 Cush. 199.

9 N. H. 461; Arnold v. Elmore, 16 Wis. ¢ Wofford v. McKinna, 28 Tex. 45.
536; Browne v. Kennedy, 6 Harr. & J.

195; People v. Platt, 17 Johns. 185.
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and it was uncertain what bottom was meant, the question of iden-
tity was one of fact for the jury.! Where taxable land was de-
scribed by saying “ Cooper, James, 5 acres, section 24, T. 4, F. R.
1,” and sold by such description for taxes, the deed was void for
want of identity.? In the sale of land for taxes, the validity of the
deed depends upon a compliance with the statute, and a defective de-
scription of land in the assessment cannot be cured by the tax deed.®
A deed should be construed with reference to the state of the prop-
erty in its then condition, as the parties are presumed to have so
intended to refer.*

Personal property — necessity for identification.

§ 23. Having noticed a few of the points involved in the identifi-
cation of real property, let us give a passing notice, in this brief in-
troduction, to the necessity for, and the means of identifying personal
property ; this is sometimes almost as difficult as the question of per-
sonal identity. In chattel mortgages and deeds of trust or bills of
sale, the property should be sufficiently described and identified as
to make the record thereof a notice to third persons who may desire
to deal with the grantor in relation thereto; that he may know what
specific property was conveyed, this for the protection of the mort-
gagee, and if he neglects to look to it, he does so at his peril. His
security, intended to be afforded by the conveyance, often depends
upon the proper identification of the property, as much so as though
it was real estate. But it is said that ‘ where the description in a
chattel mortgage is correct as far as it goes, but fails fully to point
out and identify the property intended to be covered, a subsequent
purchaser or incumbrancer is bound to make every inquiry which
the instrument itself could be deemed reasonably to suggest.”® This
rule is general ; it may protect the mortgagee, if it is sufficient to
put intended purchasers upon their inquiry, for if they then fail to
inquire, they are charged with such information as the inquiry would
have elicited.

Description — mules —horses — oxen.

§ 24. Where the mortgage described the property as *“ one black
mule about eight years old,” it was held that these words were not
so general and indefinite as to render it void, or to exclude it as evi-

! Baynard v. Eddings, 2 Strobh. (8. 2 Turney v. Yeoman, 16 Ohio, 24.
C.) 374. 4 Adams v. Frothingham, 8 Mass. 852.
? Raymond v. Longworth, 14 How. * Yant v. Harvey, 55 Iowa, 421.

(U. 8.) 76
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dence when properly recorded.! Where the mortgage attempted to
convey a mare, and described her as having ¢ four white legs,”
when in fact she had but one white foot to the pastern joint, and a
little white on another foot, it was held insufficient to identify the
mare.? In Michigan, a chattel mortgage described the property as
all the cattle, etc., consisting of two yoke, aged six and seven years,
color “red, white and blue.”” This was held sufficient, and that it
was not necessary that each one shounld be “red, white and blue.””
Where the mortgage described the property as a black mare mule,
and the witness said a * mounse-colored .mare mule,” it was held that
the variance was too slight to be fatal.*

Animals described — chattel mortgage —sufficiency.

§ 25. A chattel mortgage attempted to convey among other things
‘“ three four-year old horses " and described as being in the possession
of the mortgagor. The court held it to be a general rule, that if the
description of the property is sufficient when it, aided by inquiry
which the instrnment suggests, will identify the property.® Where
the mortgage conveying cattle described them incorrectly as to their
ages, and the evidence showed what cattle were intended to be con-
veyed, it was not void where the party claiming in opposition to the
mortgage was not misled by the erroneous description, and could
not have been, in the exercise of ordinary care.! A mortgagee
brought suit to recover two mules, describing them as ¢ two brown
female mules.” The answer set up that the only claim plaintiff had
was founded on a mortgage conveying “ two mule colts, one year old
next spring,” no other description given. It was held sufficient, and
that any description which would enable third persons, aided by
inquiries which the instrument indicates, to identify the property was
sufficient.”

Animals and other personalty.

§ 26. Action was brought to reco ver possession of “ one bay mare,
one hind foot white, and white spot in face, branded ‘G’ 17
hands high, five years old, formerly the property of John Hamer-
berg.” This was partially untrue, as the mare was branded “ J” in-
stead of “ G” and 152 hands high, instead of * 17,” yet it was held

! Connally v. Spra,le;ins, 66 Ala. 258, & Tolbert v. Horton, 83 Minn. 104.

* Rowley v.Bartholemew,37 Iowa,874. ¢ Harris v. Kenoedy, 48 Wis. 500,

3 Fordyce v. Neal, 40 Mich. 705. " Tindall v. Wasson, 74 Ind. 495;

4 Tompkins v. Henderson & Co., 83 Smith v. McLean, 24 Iowa, 822,
Ala. 891.
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valid, as it applied to the mare in so many particulars, and did not
apply to any other animal. Where the chattel mortgage described
the property as, “ one bay mare, one cow, one chaise and harness,
one sleigh, robes and harness, one saddle and bndle, all the farmmg
tools and other personal property in and about the barn and premises
at Herbert Hall; all the furniture, and all the articles of personal
property in and about Herbert Hall so called,” a family carriage
belonging to the grantor and on the premises was held to pass by the
mortgage, under the above description, as being sufficiently identified.!
In Michigan, a mortgage conveying a bull, described him as, “one
Durham bull known as the Gramalls bull, said bull is four years old,
and weighs 2,400 pounds.” CooLEy, Ch. J., was of opinion that the
bull was safficiently identified.?

Description — what to include — uncertainty.

§ 27. Where a stock of goods was mortgaged, and described as
“ the goods and chattels now in my store in Brunswick, a schedule
of which is hereto annexed,” and dated Dec. 29, 1868, defendant
claimed under a prior mortgage of August 8, 1864. The above de-
scription, however, was in the defendant’s mortgage, and was held
sufficient to cover the goods.® Where the lease of a store building
made the rent a lien on “any and all goods, wares and merchandise
therein or thereafter to be put in, on or about the building,” it was
held not to include teams and wagons used by the lessee in deliver-
ing goods to customers, nor notes and accounts due him and kept in
the building.* A mortgage upon a stated quantity of mixed logs in
the drove was held void for uncertainty, as against the rights of third
parties, if it does not furnish a data for separating them from the
mass.?

8S8ame — when valid — false description.

§ 28. Where the mortgaged property was described as “ one four-
horse iron-axle wagon,” it was held insuflicient as against subsequent
purchasers or incumbrancers.® Where a mortgage conveyed “all
the staves I have in Monterey, the same I had of Moses Fargo.”
He had no staves in Monterey, but had staves in Sandisfield township
adjoining Monterey, which he “had” of Moses Fargo. Held suffi-

! Goulding v. Swett, 18 Gny, 517. And see Vawter v. Griffin, 40 Ind. 598.
* Willey v. Snyder, 84 Mich. 60. * Richardson v. Lumber Co., 40 Mich,
3 Partridge v. ite, 59 Me 564. 208.

4 Van Patten v. Leomrd, 55 Iowa, 520. ¢ Nicholson v. Karpe, 58 Miss. 84.
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ciently identified.! A mortgage was held valid, conveying “all and
singular the stock and chattels belonging to him, in and about the
wheelwright shop occupied by him.”? Where property is sufficiently
described by the terms used in the instrument, a false mention of
some particulars, as to the intention of the parties, will not defeat
the mortgage ; it may be rejected as surplusage.* And this is the
rale we have seen laid down in the identification of real estate in
case of two descriptions, one general, the other particular; if the
latter be erroneous, it may be rejected, if enough remains of the
former to uphold and validate the instrument, and pass the title;
and there seems to be no valid reason why the same rule should not
apply to personalty.

8tolen property —identity of — marks and brands.

§ 29. Having noticed briefly a few points relative to the identifi-
cation of personal property when conveyed by chattel mortgage or
deed of trust, which is controlled mainly by the iustrument itself,
we may, in this introductory chapter, take a hasty glance at the
identity of personal property, where it is in dispute, as the subject of
larceny, robbery or burglary. And first, as to larceny; in which
case, as in all crimes and misdemeanors, the corpus delict must be
first proved, and herein, the owner, and the identity of the property
alleged to have been stolen. When cattle are stolen, they may be
identified in various ways, but in a cattle-raising country, often by
marks or brands. In an indictment for stealing a ¢“beef steer,” the
unrecorded marks were competent evidence in proof of identity and
ownership.! And for stealing a “steer” which was identified by the
brand, evidence showing the character and description of the brand
was competent, though not recorded. In one case in Texas, under
indictment for stealing a hog, the case was complicated by the neces-
gity of identifying both prisoner and hog.®

Same — cattle, etc. — rule in Texas and North Carolina.

§ 30. An iudictment charged the accused with stealing a cow, the
property of one E. N. Wilson. But the proof showed that the cow
was taken from the possession of one Fernandez, in charge of Wil-
son’s ranch. This was held to be a fatal variance.® In another

! Pettis v. Kellogg, 7 Cush. 436, 4 Johnson v. State, 1 Tex. App. 833.
* Harding v. Coburn, 12 Metc. 33883. 8 Kelly v. State, 1 Tex. App. 628.
3 Bryan v. Faucett, 65 N. C. 650. - ¢ Alexander v. State, 24 Tex. App. 126,
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Texas case, for stealing a cow, the difficulty arose in the identifica-
tion of the accused. When the owner missed the cow, he found
the skin on premises occupied by several parties as tenants, and it
remained in doubt who did the stealing, and there could be, of
course, no conviction.! One Bishop was indicted in North Carolina
for stealing a leather trunk, containing, among other things, a new
fifty dollar bill, on a certain bank ; about two months thereafter, the
prisoner exchanged such a bill on the same bank to one Charles,
cautioning him (Charles) not to use his name in relation to the bill.
The prisoner being usually destitute of money he was convicted,
upon this circumstance of the identity of the money.?

Money — cask — proof — production — identity.

§ 31. In an indictment for the larceny of paper money, the actual
production of the money in court is often dispensed with, and nec
essarily 8o, because, in many cases, it may have passed through many
hands, been deposited in banks or remitted elsewhere, and lost sight
of, so as to render its identity impossible, while the circumstances
of the theft point unerringly to the accused. As, for instance, the
fact of the accused having and using larger sums of money, such as
was lost, immediately, or soon after the larceny, whereas, before that
time, he had been in adverse circumstances — destitute of money —
hopelessly insolvent, and wrecked upon the reef of impecuniosity.®
But these circumstances may not be sufficient, as circumstantial evi-
dence, because they may not exclude every other hypothesis. As to the
larceny of goods alleged to have been stolen, there may be mistake
in their identity, as well as in the identity of persons. A respectable
farmer in England was indicted for the larceny of a pair of sheets and
acask, proved to be the property of the prosecutor, by marks thereon;
as to the cask, it was marked “P. C. 84,” but they both had casks
with the same mark, and there could be no conviction.*

Larceny — requisites — identity of owner and goods.

§ 32. In all indictments for larceny, it must be shown that the
goods were lost, the name of the owner must be proved as laid in the
indictment, then there remain two important questions —- the identity
of the goods and of the accused.® And so if a party is indicted for
stealing a “ black horse,”” he cannot be convicted if the evidence

! Curry v. 8tate, 7 Tex. App. 267. 41 Wills Circum. Ev, 128.

? Siate v. Bishop, 73 N. C. 4. 8 State v. Somerville, 21 Me. 14; Rob-

3 Com. v. Montgomery, 11 Metc. 534; inson v. State, 1 Kelly (Ga.), 568.
Burrill Circum. Ev. 658, '

3
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upon the trial clearly shows that it was “a horse of another color.”
And where the indictment charged the defendant with stealing nine-
teen shillings in money, it was not supported by proof that he stole
a sovereign in gold? The variance between the allegation and the
proof is fatal, wherever it fails to identify the property as laid in
the indictment. And the goods or property must be shown to be
those of the owner as it is alleged. He mnust have an absolute or

special property in them.* Otherwise it is generally held that there
can be no conviction.

Portable goods brought into court for identification.

§ 33. A junk dealer in Illinois was tried for receiving stolen goods,
knowing them to be such; the articles were twelve “ brass couplings,”
belonging to a railroad company, used for coupling engine hose.
The court permitted them to be brought in and examined before the
jury. He was convicted, but it was reversed, because the case as
made, though prima facie, was not conclusive.* It is generally per-
mitted in this country and in England to permit portable goods and
property to be brought into court for identification, both in civil and
criminal practice, where it is safe and convenient to do so — such as
burglar’s tools used in his trade ; or weapons used by a murderer
or children in cases of bastardy.* And where a party was sued for
the detention of a dog, and after other witnesses had been called,
plaintiff was permitted to call the dog.” Another dog came into
court in an English case, in which it was alleged that the defendant
kept a victous and mischievous, biting dog; and he was permitted
to bring the dog into court, that the jury might see that * he was
gentle, he was kind,” and in all things free from vice ; this was held
correct.?

Burglary — larceny by millers — adulteration.

§ 34. On the trial of an indictment for burglary in New York,
among other property taken was a box of goods, which were re-
covered in the express office in Boston. The box and contents were
produced in evidence and identified* We find two cases of larceny
by millers —one in England,® and the other in Massachusetts."

1 2 Starkie Ev.1531. T Lewis v. Hartley, 7 Carr. & P. 405.
? 2 Archbold Pl. and Ev. 226. 8 Line v. Taylor, 3 Fost. & Fin.
392 Archbold Cr. Pl and Ev. 342. 781.

4 Jupitz v. People, 84 I11. 516. ¢ Foster v. People, 63 N. Y. 619.

8 Com. v. Webster, 5 Cush. 295. 10 Com. v. James, 1 Pick. 875.

¢ State v. Britt, 78 N. C. 439; Risk v. 11 Rex v. Haynes, 4 Maule & 8. 214.
State, 19 Ind. 152.
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In each case it was charged that the defendant retained part of the
grist and adulterated the balance. In the English case the indict-
ment was held to be bad for want of sufficient identification. Inthe
latter case the identity was held sufficient. The matters referred to
in this brief introductory chapter have received little more than a
mere passing notice. Most of them will be referred to in their
order, and be more fully considered hereafter.
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Identified by the voice — rule in Texas — arson.
§ 35. In a case of arson in Texas it was held that positive recogni-

tion of the defendant’s voice, by one who was familiar with it, might
suffice to identify the guilty party. H. Smith testified that he was in
his house about nine o’clock at night of February 19, 1883, when he
discovered that a vacant house on his farm, about four hundred yards
from his own residence, was on fire. He sent two negroes to extin-
guish the fire, but having failed, they returned. He then discovered
that two sides of his field fence were on fire, and heard guns firing in
the field. He took his gun and went to the field, passed the burning
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house, when some one fired on him; he returned the fire, shooting
three times; the other party fired five or six times. Smith saw no
one, but heard the voice of Phil. Davis, saying: “ Try it again, G—d
d——n you.” He had known defendant for thirteen years, and
lived half a mile from him for many years, and knew his voice, to
which he swore positively. Former difficulties between the parties
were also in proof.!

Same —rule in Massachusetts.

§ 36. On the trial of a case for an attempt at arson, the defend-
ant was identified by his voice, and by a witness who had heard him
speak only once before the alleged crime. Mrs. Farnham testified that
on February 6, 1884, a man drove into her yard in a sleigh, and
asked, “ Does Mr. Farnham live here,” and she replied * yes, but he
is not at home ;” then he said, “ well, he lives here, don’t he,” and
drove away ; that his voice was coarse, gruff, and very ugly; that
on the night of the same day, about ten o’clock, a horse and buggy
was driven up to the same house and turned round in the yard and
stopped opposite an open shed, the buggy being twenty-nine feet
from the door of the kitchen of the house when it stopped ; she was
attracted by the noise and called the attention of her husband and ser-
vant, one Bohan. One man remained in the buggy, and she went to
the door and said twice, “ who is there,” and the man said, ‘¢ what do
you think it is,”’ and she identified him from his voice, as the same
man who came in the sleigh and spoke to her on that day. The
servant testified that he saw a man come from the direction of the
shed and get into the buggy and drive off. They then examined
the shed and found in it a cartridge of Atlas powder, a fuse and a
bottle of kerosene, and he was convicted.?

Reoognition by the voice — rule in Massachusetts and New York.

§ 87. On a trial for burglary in Massachusetts in 1870, two wit-
nesses testified to the identity of a burglar from his voice alone ; that,
at the time the crime was committed, they recognized one of the
two burglars by his voice ; that they had heard him talk but once
before. The defendant’s counsel asked the court to rule that this
identification was insufficient ; the judge refused this, and instructed
the jury that the similarity in the voice was a circumstance to be
considered with the other circumstances in the case. The prose-

1 Davis v. State, 15 Tex. App. 594. * Com. v. Hayes, 138 Mass. 185.
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cutor, Ball, and his wife testified that on the day before the night
of the burglary, the defendant, whom they had never seen before,
called at their house and talked some time with Ball; that he had a
very interesting, manly, pleasant, smooth, gentle, handsome voice,
like that of one born in this country, of foreign parents; “a York
State voice ; ” that between eleven and twelve o’clock that night
they were awakened by a noise in their bed-room ; that 8 man at the
side of the bed said:  Keep still, or you are a dead man ; if you
move, I'll take your heart’s blood ; now, Bill, work fast, take all
the money ; you at the window, if these folks move, shoot them ;”
the man then sprang from the room ; that they could not see him,
but identified him at once, by his voice, as the defendant, and there
were two men engaged in the burglary. He was convicted, and the
conviction was sustained! In an action for slander, not made in
direct terms, but by gestures, expressions and iutonations of voice,
it was held competent for the witnesses who heard the expressions,
to state what they understood the defendant to mean by them, and
to whom he intended to apply them.? Upon the triul of a prisoner
for the murder of his wife, a witness for the State, who had heard
cries from the house of the prisoner on the night preceding her
death, testified to that fact; he was then asked and permitted to
testify what these cries indicated — whether the person was crying
from joy or grief. This was held by the Supreme Court to be error
in the court below, and that the question called for the conjecture
of the witness as to the cause of the cries which he had heard, and
not for a description of them.?

Recognition by the voice —identity.

§ 38. An article by A. B. McEachin, of Tuscaloosa, Ala., 1880,
appeared in the Southern Law Journal, vol. 1, p. 395, upon the
voice as a means of identity, in which, among other things, he says:
« We are all endowed with the faculty of distinguishing sounds,
but some are gifted with much keener perceptions in acoustics
than others, and therefore better qualified to identify articulate
sounds ; the blind man cultivates the sense of hearing to the highest
possible perfection, and yet he will tell you that the familiar foot-
falls of the known ones are a more unerring guide to personal iden-
tity than the tones of the voice, which are ever liable to change.

1 Com. v. Williams, 105 Ii_\fa;s 163 ; ’Laom:ird \]rJ. Allell;, 11 Ctll;hﬁw. Cit-
3 . People, 45 N. Y. 1. ng Goodrich v. Davis, etc. ;
Messaer v. Peop Mﬁler v. Batler, 6 Cush, 71. o
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Is it possible that he who is about to commit the foul crime of as-
sassination upon his fellow man speaks in his natural tones when
about his fearful work ¢ or he who contemplates a midnight deed of
violence or of wrong, uses his honest voice when about to accom-
plish his guilty purpose? I think not. Voices in distress express
suffering, while exclamations of surprise, horror, fear, dread and the
like convey to the listening ear the emotions that are moving within,
and are abnormal and unnatural in tone. The case of Harrison,
12 State Trials, and Brooks, 31 id., are the only "ones I have found
in the old books, which turned upon the voice as a means of identi-
fying criminals. The American adjudications in point are unsatis-
factory, for the reason that personal identity is a question of fact,
and the courts of last resort are rarely troubled with such disputa-
tions. * * * The trial of Chaney, who was charged with
killing David N. Martin in Lauderdale county, this State, created
great excitement. The peculiar report of Chaney’s rifle was one of
the most important links in the chain of evidence against him. He
was sent to the penitentiary for life. The case is reported in 31
Ala., but the facts are neither narrated or reviewed. The case of
Rutillus Rosser * * * turned almost entirely upon the
voice. The parties lived near together, and Rosser was a fre-
quent inmate of Phifer’s house. Phifer was called to his door at
night and shot down by an assassin in the darkness. Mrs. Phifer
testified that she knew the voice of the accused well, and could not
be mistaken about it, and that it was certainly his voice that called
her husband to the door. Rosser proved an alibt, and the trial re-
sulted in a hung jury. Rosser soon thereafter escaped from jail,
and saved the courts further trouble on his account.”

Identity of persons and things.

§ 89. Wigram lays down rules of interpretation as quoted by Mr.
Greenleaf on Evidence, vol. 1, § 287, note, as follows : “ For the pur-
pose of determining the object of a testator’s bounty, or the subject
of disposition, or the quantity of interest intended to be given by his
will, a court may inquire into every material fact relating to the person
who claims to be interested under the will, and to the property
which is claimed as the subject of disposition, and to the circum-
stances of the testator, and of his family and affairs, for the purpose
of enabling the court to identify the person or thing intended by the
testator, or to determine the quantity of interest he has given by his



24 Tse Law or IDENTIFICATION.

will.” And the same rule applies to contracts, where, from any
cause, it becomes necessary to construe the contract in order to iden-
tify either the persons or things intended by the contract. As in
case where a bill was drawn for £200, expressed in the body of the
bill in words, but £245 in figures in the margin, it was held that the
words in the body must be taken to be the true amount to be paid.
Where it is sought to identify the subject-matter of a contract, and
in seeking for all the surrounding circumstances to shed light upon
matter of description, the object is to obtain from the words used in
the instrument, in the light of circumstances, the intent and meaning
of the parties, and it is held to be the rule, that if some of the circum-
stances do not correspond with a probable exposition, they will not
prevent its adoption, if, from the whole description, the meaning and
intent of the party can be collected, under the maxim, falsa demon-
stratio non nocet.! The rule is, that where there is a patent ambi-
guity in a written instrument, it cannot be explained by parol, but
it may be so explained when there is a latent ambiguity.? Further
distinctions are observed by the text-writers, but it is not my prov-
ince, or in the purview of this work, to pursue this branch of the
law, however interesting.

Dissimilarity of persons — proof of identity — assurance.

§ 40. As to all the inferences of identity, permanence of individ-
uality must be the basis, and we must assume that no two human be-
ings are precisely alike, each being having some perceptible difference.
Time, that necessary element on all things, will make, and leave its mark
on the features of individuals; but if we possessed them yesterday,
we are presumed to possess them to-day, perhaps to-morrow. Pos-
sibly two adults may be so precisely alike as to not be distinguished
by those most intimately acquainted with them, but in such cases the
identity is, at best, but imperfectly substantiated, and it is more
probable that the witnesses are mistaken than that suchresemblance
actually exists. One may, for a brief period, assume the similitude
of another, but the deception must disappear like vapor, when put
to the test of the rigid scrutiny of a searching cross-examination.
Each individual will be found to possess certain distinctive features
differing in some respects from all others. These, though modified
by age, retain the general characteristics for a longer or shorter
period, even under disguise. The outward appearance may be

1 Sargent v. Adams, 8 Gray, 72. ? 1 Greenl. Ev., § 207, n.
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changed by dress, or the manner of shaving, the wearing of the hair
or beard; it may become long, it may be cut short, it may be dyed ;
but the leading characteristics remain; the true tests, the general
appearance of the physiognomical structures —such as the mouth,
nose, chin, cheek bones, eyes, etc., even the voice, may remain and
possess some peculiarity, which will be recognized, such as spesking
in a loud or low tone, quick or slow, loquacious or reticent, smooth
or harsh, unless successfully disguised, or changed by illness, acci-
dent, loss of voice, or loss of teeth, which sometimes has its effect
upon the articulation. In fact, in some cases persons have been
identified by the voice alone.!

The change produced by time renders personal appearance the
most difficult of identification. We separate with friends in youth,
years glide by, we bear their image on the tablet of memory, meet
again in old age, and there is a mutual surprise, to see the change
wrought by the relentless hand of time. The hair once like the raven,
if retained, is white, the cheeks furrowed, once round, the con-
tracted brow, the missing teeth, the languid eye, the sunken jaws,
perhaps from loss of teeth, the compressed lips, the pensive air, sloth
of gait, inaction, and all these outward signs and marks of the by-
gonedays. And yet there is an indescribable something by which you
recognize him, from general characteristics, or family peculiarities or
resemblances, and you may identify him with reasonable, but perhaps
not absolute certainty. But if there are any distinctive marks about
him, such as lameness, peculiar gait, carriage, manner, loss of a
finger, scar on the face or hand, or artificial teeth, or blemish in the
eye, these bring a corresponding increase of assurance, and he is
identified with greater certainty. And then when he converses, you
hear him narrate the incidents of your boyhood days, the reminiscences
of yonth, the schoolmates, the playgrounds,the teachers, the classes,
the Sabbath-school, the church, the minister, the sermons, the play-
mates, the sports, the fishing, the hunting, the dogs and their names,
the beaus and belles, who they married, where they lived, and how
many children they had, and their names, the assurance is so full that
you can identify him with almost absolute certainty. Thus, long
absence and those changes, in the absence, without the distinctive
peculiarities or rigid scrutiny, may bid defiance to recognition or
identification. Then there are differences in the memory of witnesses,

! Com. v. Scott, 123 Mass. 222; King v. Donahue, 110 id. 155; Brown v. Com.,
76 Pa. St. 819.
4
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it may not be retentive — the image may fade, often the witness
reaches a conclusion without assurance, and having done so, will
stick to it with a tenacity that would do credit to the ancient
Levites.*

Personal identity — flash of gun or pistol in the dark.

§ 41. Of the various means of identifying a person, one very per-
plexing and doubtful question has grown out of the subject in
which professional men and experts disagree with witnesses, and
the question is, perhaps, yet an open question, whether or not a per-
son who fired a gun or pistol at another in the darkness of the night
can be identified by meansof the light produced by the flash of such
gun or pistol? This question, says Mr. Taylor, was first referred
to the class of physical science in France in 1809, and they answered
it in the negative. A case tending to show that their decision was
erroneous was subsequently reported by Foderé. A woman posi-
tively swore that she saw the face of a person who fired at another
during the night, surrounded with a kind of glory, and that she was
thereby enabled to identify the prisoner. This statement was con-
firmed by the deposition of the wounded party. Desgranges of
Lyons performed many experiments on this subject, and he concluded
that on a dark night, and away from every source of light, the per-
son who fired the gun might be identified within a moderate distance.
If the flash was very strong, the smoke very dense, and the distance
great, the person firing the piece could not be identified. The ques-
tion, he says, was raised in England, in the case of Rex v. White,
at the Croydon Assizes in 1839. A gentleman was shot at while
driving in a gig during a dark night ; he was wounded in the elbow;

*Wharton & Stille in 8 Med. Jur., § 661, say: ‘* We must remember, also, that while two
r80DS (. ¢., twins) may be undistinguishable, except by near relatives, atan earl period of life,
ey diverge as they grow older, and gradually assume distinctive e:apes e must, there-
fore, hold that the presumption of continuance. when invoked in questions of identity, cannot
be extended further than to imply such a continuance of appearance as is subject to the usual
modification of time.” Then quoting Prof. Bowen (Princeton Rev., May, 1880 , p. 834): *‘ The
specific gravity of an elementary su ce, the h?roportlon in which substances are chemlc.l‘l’
ited into pounds, the definite forms into which thc;y crystallize, the modes of action of af-
finities, of reagents and many other similar instances of nature's work ll‘)ﬂlls rovince, are pre-
cisely similar to each other; they donot vary even by a hair's breadth. Far otherwise is it in the
world of living organism, where variety is the rule and uniformity is the exception; nay it is
not even the exception, for not one such exception — that is the case of two indescribables
—can be produced. So far as I know Leibnitz is the only Fhllosopher of modern times who
has noticed and duly emphasized this wonderful fact; for the statement of it is one of the
fundamental axioms on which this whole system is founded * * * The illustration he
employed while discussing the subject in the presence of Princess Caroline, as they were walk-
ing in a garden, was that no two leaves precisely alike could be found on any bush. Another
ﬁgtleman who was present took up the challenge, but after search was obliged to confess that
statement of Leibnitz was probably correct.’” A better illustration, as it seems to me, might
be taken from the human face. Here all the differences are crowded wset.her‘ within & nar-
row compass, say within the limits of six by ten inches, and all the main , brow, nose,
eyes, mouth, cheeks and chin, are constructed essentially on the same general But
what a marvelous wealth of difference underlies all this uniformity. Among the many millions
of human faces that people this earth, no two can be found so nearly alike but that they are
easily distinguished at a glance."”
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when he observed the flash of the gun, he saw that the piece was
leveled toward him, and the light of the flash enabled him to recog-
nize at once the features of the accused. On cross-examination he
said he was quite sure he could see the prisoner, and that he was not
mistaken as to his identity. The prisoner being skillfully defended,
was acquitted.!

Same — a later English case — identity.

§ 42. The same author gives a later English case of Rex v. Stepley,
decided in 1862. The prisoner shot at the prosecutor, a gate-keeper,
on a dark evening in December, and the latter swore that he dis-
tinctly saw the prisoner by the flash of the gun, and conld identify
him by the light on his features. His evidence was corroborated by
three other witnesses who saw him not far from the spot ; and by one
who saw him in the act of running away. He was convicted.?

Same — experiments by professors — experts.

§ 43. On the 14th day of May, 1833, at ten o’clock, p. M., says Mr.
Beck, the Sieur Labbe, mayor of the commune of Foulanges, in the
department of the Calvados, in passing on horse-back along the
highway, with the widow Beaujéan, his servant, on foot, was fired at
with a gun, from behind a ditch and through a hedge; he was
wounded in the hand. It was an hour and forty-three minutes before
the rising of the moon, and the night was dark, yet, both Labbe and
his servant swore that they recognized the accused by the light of
the discharge. One of the persons accused was arrested, tried, and
condemned to death, but an appeal was taken to the Court Cassations.
The advocate consnlted M. Leferne Ginean, member of the Institute,
and professor of experimental physics in the Imperial College of
France, whether it was possible that the priming (amorse) in being
inflamed could produce light sufficient to discover the face of the
person firing. Gineau, with his son and Dufuis and Caussin, also
professors, with several others, retired on the 8th of December at
eight o’clock, ». M., into a dark room, and there Professor Ginean
fired several primings, the spectators being stationed at different dis-
tances, in order to witness the effect. The light produced was strong,
but fuliginous, and so rapidly extinguished that it was impossible
to distinguish the individual firing. They then descended into the
court-yard of the college, loaded the gun with powder, but the results

! Taylor Med. Jur. 408. * Taylor Med. Jur. 404.
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on discharging were the same. The condemned was acquitted and
discharged.!

Memory of features — discrimination.

§ 44. Memory in children, says Mr. Wharton, is more tenacious
than with adults, but less discriminating, seizing often on features
peculiarly evanescent. With adults a good deal depends upon nat-
ural gifts of discrimination, a good deal upon the object we have in
view in studying the face. Some more rarely forget a face they
have once seen ; and it used to be stated of General Scott, that he
recollected the faces, though not the names, of soldiers of his com-
mand with whom his acquaintance was remote and slight. And
there is no question that the power of distinguishing countenances
may be excited by a particular crisis, matured by long practice. We
recollect faces on which our attention has been concentrated in pro-
portion to the vividness of the concentration. And police officers
sometimes acquire the power of catching a glimpse in a moment
that enables them to identify the person thus seen though afterward
he may be skilfully disguised.?

Burglary — mistaken identity — corrected.

§ 45. Where a witness testifies directly and positively to a person
as being the identical person whom such person, the witness, has
seen upon some former occasion, and identifies him with the person
whose identity is in dispute, he may be tested by presenting to
him in court another person, as to whose similarity with the one in
controversy he may be interrogated. Mr. Ames relates the case of
a woman who prosecuted 8 man and had him tried for a burglary in
which she claimed that her house and her person had been plun-
dered. She testified positively to the prisoner as the perpetrator of
the crime. But about the time the verdict of guilty was about to
be rendered, the sheriff offered a suggestion to the effect that a man
who had been tried only a day or two before that was very similar
in appearance to the prisoner, when the convict was ordered into
court, and the prosecutrix, upon seeing him, immediately declared
that she had been mistaken in the man and that the latter was the
offender. While this means of establishing the identity of the accused
is proper and correct, there must be a direct presentation of such
second person to the witness in the presence of the court and jury.?

11 Beck Med. Jur. 518. 3 Whart. Cr. Ev. (8th ed.), § 808.
% Whart. Cr. Ev. (8th ed.), § 806.
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Lost child — marks — identity — experts.

§ 46. Personal identity, as we have seen, depends to a greater or
less degree upon personal appearance, which is not always reliable,
and for greater certainty, resort is often had to marks on the person
whose identity is in dispute; and even those are often unreliable,
and lead to mistaken identity. In proof of this fact, cases are not
wanting ; in fact the books which give cases of mistaken identity are
replete with instances where the most conclusive circumstances of
identity have led to the greatest mistakes. A combination of coin-
cidences, however conclusive they may seem upon the first impulse,
may prove deceptive. Mr. Beck gives an instance of this kind—the
case of a child which had been bled in the right arm when sixteen
months old ; when nearly four years old the child was lost, and two
years thereafter the godmother, seeing two boys pass, was struck
with the view of one of them; she called him to her, and was con-
vinced that it was her godson. The identity was also considered to
be proved by the discovery of a cicatrix from bleeding in the right
arm, and a cicatrix from an abscess in the right knee, both of which
were present in the lost child, and also in the one that was found.
The latter, however, had upon its body marks of the small-pox,
while no marks of the kind were on the body of the former. The
child was claimed by a widow Lambrie, and many witnesses deposed
that it was really her son. The court decided in her favor, chiefly
on the ground that the lost child was not marked with the small-
pox. The surgeons disagreed as to the cause of the cicatrix on the
arm. Three declared that it had been made with a sharp instru-
ment, others that it was not from bleeding, but from the opening
of an abscess.! Here again we find surgeons asexperts disagreeing,
a thing not at all unusual, in fact it is a frequent occurrence. And
when men of the sane profession are called into court as experts,
upon the same state of case, npon the same examination, and they
disagree, we may well say that expert testimony, as a general rule,
is of little value as evidence, if, indeed, it ever arises to the dignity
of evidence, or deserves the name.

Comparison — identity of persons and things.

§ 47. In an English case involving the question of personal iden-
tity, Parke, B., said: “In the identification of person, you com-
pare in your mind the man you have seen with the man you see

1 Beck Med. Jur. 655.
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at the bar. The same rule belongs to every species of identifica-
tion.” ALDERsoN, B., in the same case, said: “ Generally where-
ever there is such a coincidence in admitted facts as makes it more rea-
sonable to conclude that a certain subject-matter is one thing rather
than another, that coincidence may be laid before the jury, to guide
their judgment in deciding on the probability of the facts.””?

Uncertainty in personal identity.

§ 48. A well-known gentleman of fashion very narrowly escaped
conviction for a highway robbery, from his extraordinary resem-
blance to a notorious highwayman of the day. Mr. Beck gives this
case in his Med. Jur. (7th ed.) 408. Sir Thomas Davenport, bar-
rister, swore positively to the person of two men, whom he charged
with robbing him and his lady in the open daylight, but a clear alzbs
was proven, and when the real robbers were arrested, he, on seeing
them, at once changed his mind, and acknowledged he had been mis-
taken, and thus we see the uncertainty of personal identity.? The
same author, on moral certainty, says: ¢ Take the strongest case : a
number of witnesses of character and reputation, and whose evidence
is in all respects consistent, depose to having seen the accused do
the act with which he is charged ; still the jury only believe his guilt
on two presumptions, either or both of which may be fallacious,
viz., that the witnesses are neither deceived themselves nor deceiv-
ing them, and the freest and the fullest confessions of guilt have oc-
casionally turned out untrue. Even if the jury were themselves
the witnesses, there wounld still remain the question of identity of
the person whom they saw do the deed, with the person brought
before them accused of it; and identity of person is a subject on
which many mistakes have been made. The wise and humane
maxim of law that it is safer to err in acquitting than condemning,
and that it is better that many guilty persons should escape than
one innocent person suifer, are, however, often perverted to justify
the acquittal of persons of whose guilt no reasonable doubt could
exist.®

Bigamy —identity of the second wife.

§ 49. The identity of parties named in an indictment must be
proved ; upon ac indictment for bigamy, it was proved, by a person
who was present at the second marriage, that the woman married

1 Fryer v. Gathercole, 13 Jur. 542. 3 Best Prin. Ev. 86.
% Best Prin. Ev. 604, § 617.
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was named Hannah Wilkinson, the name charged in the indictment,
but there was no farther proof that such was her name or that she
had ever called herself by that name. Parxke, J., held the proof to
be insufficient, and directed an acquittal. He subsequently added,
that to make the evidence sufficient, there should have been proof
that the prisoner “ was then and there married to a certain woman
by the name of, and who called herself Hannah Wilkinson, be-
cause the indictment undertakes that a Hannah Wilkinson was the
person, whereas, in fact, there was no proof that she had ever be-
fore gone by that name; and if the banns had been published in a
name which was not her own, and which she had never gone by,
the marriage would have been invalid.! In chancery proceedings
in England it is held that identity may be inferred from extrinsic
evidence ; as if the name, description and character of the party to
the action agree with the name and description of the party answer-
ing, it is pr¢ma facie evidence of identity.?

Indictment — variance — divorce —confrontation.

§ 50. In England, to reverse an outlawry upon an indictment for
a variance in the name of the defendant, between the record and
the process, the diversity must be shown by the writ identitate
nominis® Mr. Bishop, in his Marriage and Divorce and Separa-
tion,* speaking of adultery and specific divorce and nullity suits,
says : “ Where a sexual commerce, or facts indicating it, are testified
to, there must be evidence, from the same or other witnesses, of what
the identity and diversity of the parties are ; namely, that one of
them was the defendant and the other was not the plaintiff; to aid
this part of the proofs, the ecclesiastical courts sometimes resorted
to what is termed a decree of confrontation ; it was applied for on
special grounds, and was in a certain form. The defendant was
thereupon to be produced to a witness who had known her in both
characters of wife and adulteress, or simultaneously, to two or more
witnesses who could separately identify her in each character.
* * % Other methods of proving the identity, generally less
effective than the confrontation decree, will in particalar cases sug-
gest themselves. The presumption of identity from the identity of
name is sometimes available.

1 Roscoe Cr. Ev. (7th ed.) 827. Citing * Roscoe Cr. Ev. (7th ed.) 827. Citing
Rex v. Drake, 1 Lew. C. C. 25. Hennell v. Lyon, 1 B. & Ald. 183; Gar-

3 Hawking’ Pleas of the Crown, 654. vin v. Carroll, 10 Ir. L. R. 830.

¢ Bishop Mar., Div. and Sep., § 1411.
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Action to enforce specific performance — heirship.

§ 51. An action was brought to enforce specific performance by
the administrator of Isbel, deceased, against the unknown heirs of
William Dease on a contract between Isbel and Dease in 1838,
whereby Isbel was to receive three hundred and seventy acres of
the land to De granted under a certificate for one-third of a league
of land issued to Dease. The land in controversy was located and
caused to be located by Isbel under that agreement. The court ap-
pointed an attorney to represent the unknown heirs of Dease,
and during the pendency of the suit, a number of persons, rep-
resenting thewmselves to be the widow and children of William Dease,
made themselves parties defendant. John H. and John W. Baker
were on the land, but without title, and they were made defendants.
The attorney for the unknown heirs, as well as those who claimed
to be the widow and children of Dease, asserted rights against the
Bakers, and all theseset up the defense of stale claim against the
plaintiff. There was judgment for the plaintiff and for the widow
and children, and the entire tract was partitioned. The Bakers
appealed, and presented two questions — that the evidence was not
sufficient, and that the widow and children were not the heirs of
Dease. The evidence tended to show that there were three persons
whose names were William Dease or Deas, members of the same
family, and who at times spelled their names differently. One of
these, it was shown, never came to Texas, but the others did ; of one
of them there was no trace, while the other was identified as the hus-
band and father of the defendants, by circumstances which seemed
satisfactory.!

Ancestor — identity of — claim to land.

8§ 52. In an action in the same State the plaintiffs claimed land as
heirs of Solomon Keel, to whom the land was patented, and they
proved heirship of one Dr. Solomon Keel, and that he had located
the land, and had obtained a patent. The defendant proved the exist-
ence of another Solomon Keel, residing in Peter’s Colony, under
which the certificate was issued, with testimony that the certificate
was issued to him, and that Dr. Keel did not reside in the colony.
It was held to be error to refuse to submit to the jury the issue as
to the identity of the person to whom the certificate was issued.
The judgment was reversed and the cause remanded for this reason.?

1 Baker v. McFarland, 77 Tex. 284. * Greening v. Keel, 72 Tex. 207 (1888).



IpENTIFIOATION OF PERSONS. 33

Same — claim to land — identity of name.

§ 53. And in still another Texas case, the name of the grantee in
a grant of land was borne by two persons, both long since dead.
Plaintiff claimed under one, and defendant under the other. It was
held that testimony was admissible to show that one of the persons
" claimed the land, and exercised acts of ownership over it for a num-
ber of years, and that it afforded strong evidence that she was the
person intended to be named in the grant.! But it is held in the
same State, following the general rule, that the identity of name is
ordinarily sufficient evidence of identity of the person in a chain of
title. That in the absence of any other testimony, it is error to sub-
mit to the jury the question of such identification.?

Name — identity — person — remote transactions,

§ 54. In an early case in Texas, the court held as last above indi-
cated, as to identity of name with the person in a chain of title and
conveyance, for all purposes of the investigation of title, and that
the identity of “ Jane Carroll ” with “ Jane Tarbox ” was sufficiently
shown to establish the chain of title, in the absence of proof to the
contrary ; from the partial similarity of name, the possession of the
original title papers, the recital in the deed of conveyance to “ Jane
Carroll,”’ that the deed was made and executed to her in considera-
tion of her approaching marriage with Lyman Tarbox, and the re-
cital in a subsequent deed by “Jane M. Tarbox,” that she is the
wife of Lyman Tarbox, and as sach joins in the conveyance? But
if the transaction be remote, the identity of name alone (as we have
seen) is not sufficient evidence of identity of the person. In a Penn.
gylvania case in ejectment, upon the issue whether the plaintiff is
related to the person last dying seized, declarations of the deceased
person, proved to have been related to his family, was held to be
competent evidence of identity, although they did not belong to his
branch of it. And furthermore, it was held competent to give evi-
dence that the witness had been informed by his mother that the
person last seized was his uncle. ‘And in the same case, it was held
that a church record of births, deaths and burials is not competent
to prove births, and that identity of name alone is not evidence of
identity of person in remote transactions.*

1 Hickman v. Gillum, 66 Tex. 814. 3 Chamblee v. Tarbox, 27 Tex. 189,
? Robertson v. Du Bose, 76 Tex. 1. And 144.
see Cox v. Cock, 59 Tex. 524; Chamblee 4 Sitler v. Gehr, 105 Pa. 8t. 677. And
v. Tarbox, 27 id. 144. see Northrop v. Hale, 76 Me. 806.

6



34 Tee Law or IDENTIFIOATION.

Bigamy — perjury — weight of evidence.

§ 55. In an indictment for perjury, in giving evidence in an ex-
amination before the mayor of Indianapolis, of one William Parker,
for bigamy, in marrying the appellant, Sarah E. Hendricks, he hav-
ing another wife living. She having sworn that Parker never was
married to her, and that she never was with him in Johnson county,
where the marriage was alleged to have occurred ; in which trial
there was a verdict of guilty. The allegation of perjury was sup-
ported by the testimony of a witness who swore that he was present
at the marriage, and also by record. There was a verdict of guilty,
and on appeal, Frazer, J., said: “The jury was instructed that
unless there was some extraneous fact in evidence to raise a doubt
of the identity of the parties, the presumption was that they were
the same parties. This, we think, was error. We think the ques-
tion was one of fact, and not of law, and that it was, therefore, the
province of the jury, and not of the court, to judge whether the mar-
riage record was alone evidence strongly corroborating the witness
as to the marriage of these identical persons. The names being the
same, was a fact from which the jury, not the court, might draw an
inference ; it was some evidence, but whether sufficient or not, it
was not for the court to say.”

Name in deeds —presumption of identity.

§ 56. Where the same name occurs in two deeds of conveyance
raising the question of identity as to the grantor in a subsequent
deed, and the grantee in & prior deed, being the same person, this
was held in California to be a question for the jury, and not for the
court, either as a question of law, or a preliminary question of fact
to be decided before the admission of the deed in evidence, and the
party must satisfy the jury when he produces the deed of the iden-
tity.2 Where a former conviction is pleaded, it is a question for the
jury to determine whether the party convicted was the same party
who is under the indictment in the subsequent prosecution.® And
it is held that there is no legal presumption that one bearing the
name of the son of a deceased person is one of his heirs; but it is a
question for the jury to decide, under all the circumstances ; such
as identity of name, residence of the claimant, and other members
of the family, and the sarrounding circumstances.*

1 Hendricks v. State, 26 Ind. 494. ¢Freeman v. Loftis, 6 Jones L. (N.C.)
1 Carleton v. Townsend, 28 Cal. 221,  528.
3 State v. Robinson, 89 Me. 154,
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Instruments of crime — personal identity.

§ 57. One of the common means of identifying an individual with
a crime which has been committed, is the instruments used in the
perpetration thereof; as in the crime of murder, instruments found
at or near the scene of the crime, as a pistol found near the body of
the deceased, a stick or club, or a knife; or in cases of burglary, a
chisel, false key, or other instruments used to effect an entrance,
found in or about the house broken into, or any burglar’s tools left in
or about the house; and especially if there are indications of the
same having been used in the perpetration of the crime. Then the
important object is to take these indications as a clue to trace it to
some particular individual as the owner or possessor of these instru-
ments, or to identify it as either belonging to, or being in the pos-
session of,some person suspected of the crime, or of some one hav-
ing been in possession of such abomt the time of the commission
of the crime. As where the instrument has been recently made,
repaired, mended, borrowed or stolen; it may be identified by the
maker, vender or owner, and this sheds a light upon the transaction,
and often furnishes strong circumstances tending to identity, and
to fix the liability upon some particular individual as the perpetrator
of the crime. Or, if it merely creates or raises a suspicion, it limits
inquiry to that particular direction, and may lead to the discovery
of corresponding facts and circumstances, which lead to proof of a
satisfactory identification of the actual offender. As where death
was caused by a gun-shot, and the ball was extracted from the dead
body, and all the guns in the neighborhood were examined, and one
was found to carry a ball of the same weight and caliber ; while this
was not at all conclusive, yet it limited and directed inquiry. This,
taken together with a former grudge, a quarrel, a lawsuit between
the parties, ill feeling, bad and hot blood, and threats by the accused
against the life of the deceased — these, with tracks of man or
horse, corresponding with those of the accased, may form links in
the chain of circumstantial evidence which lead to satisfactory iden-
tification. And yet, experience and observation admonish us, that
great caution is necessary, in all such cases, to avoid mistaken iden-
tity, and that to vest mere circumstances with the force of truth,
they must exclude every other hypothesis and generate full belief.

8ize of the person to be identified.
§ 58. The circumstance of the size and stature of a person is one
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which generally makes the first and most lasting impression upon
the vision, when applied to the particular person to be identified ;
whether excessive or diminutive, 2. ¢., above or below the medinm
size of ordinary persons, above or below the height or weight. As
in Barbot’s case, where the principal circumstance tending to prove
the identification of the prisoner was his diminutiveness of person.!
As to the opportunities for observation, it may be, and often is, an
immediate and instantancous impression under circumstances of
hurried motion or imperfect light, which would not admit of a close
observation as to matters more minute, such as his peculiarities, if
he can be seen at all with distinctness, where the outlines of the
person give a sufficient idea of the stature.?

Personal appearance — peculiarities.

§ 59. While the above, when taken alone, is of little weight, it
becomes important in connection with other facts and circumstances
of identification. But the personal appearance with its peculiarities
will furnish many important means for personal identity, many of
which may be more readily imagined than described ; we may men-
tion the loss of a leg, an arm, a finger, an eye, front teeth, scar on
the face or hand, the hair and beard, their color and length, peculiar
features, voice, lameness, peculiar gait and any mutilation or de-
fect which is visible. It was remarked in an important case, where
the proof of the guilt depended upon circumstantial evidence, “it is
obvious how perfectly slight and utterly inconclusive any one, or
any two or three of these circumstances must have been, yet, al
being combined, the result of the trial (a verdict of guilty) shows
that the jury felt safe in acting upon them, as leaving no doubt.?
Another means of identification is objects connected with the person
of the accused, as a horse which the prisoner was riding at the time
of the commission of the crime. In an English case, three Bow
street officers were attacked in a post-chaise by two persons on horse.
back; one of the officers stated that hesaw by the light produced by
the flash of the pistol fired, that the horse of one of the robbers, who
stationed himself at the head of the horses, was a dark-brown horse and
of a very remarkable shape, having a square head and thick shoulders,
and such that he could select him out of fifty horses; and that he
had since seen him at the stable in Long-Acre.*

1 Barbot’s case, 18 State Trials, 1267. 3 Mendum v. Com., 6 Rand. 704, 718.
? Rex v. Brook, 81 State Trials, 1187. ¢Rex v. Haines, 8 P. & F. 144.
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Instrument used by criminal — identity.

§ 60. There are many coincidences which may serve as a means
of personal identification, after the commission of an offense or an
alleged crime, to connect the prisoner with the transaction, and thus
tdentify him as the perpetrator of the crime; we may mention the
weapon or instrument used in the perpetration, impressions made at
the scene of the crime by instruments found in the possession of the
prisoner, as where marks were found upon the window of a house
which corresponded with a chisel in the possession of the prisoner.!
Impressions made at the scene of the crime by portions of the person
of the criminal, or by articles of drees, clothing, shoes, ete., correspond-
ing with those of the prisoner.?

Impressions made by the teeth.

§ 61. Mr. Baurrill, in his Circumstantial Evidence, gives a case as
related by Mascardus, in which impression made by the teeth furnished
evidence of identification, ¢ where an inclosed ground, set with fruits,
was broken into by night, and several of them eaten ; the rinds and
fragments of some of which were fonnd lying about. On examina-
tion of these, it appeared that the person who ate them had lost Zwo
Jront teeth, which caused suspicion to fall on a man in the neighbor-
hood, who had lost a corresponding number; and he, on being taxed
with the theft, confessed his guilt.”® Another case is given thus:
“In a late case of burglary at Albany, where a store was robbed of
goods, a number of boards upon which goods were wound, were found
near the canal ; upon one of these boards was an indentation, as of a
person who used his ZeetA in pulling it from between the goods, and
showiug that the robber had lost two teeth. This was the case with
the individual who had been arrested, and was relied on as a cor-
roborating circumstance against him.*

Bastardy — evidence of identity — rule in Maine.

§ 62. A different rule prevailsin Maine, if we can say there is an
established rule there, on the subject, from the rule we see in North
Carolina. It was held in Maine, in 1839, that testimony of the re-
semblance of the child, in a bastardy case, to the alleged father, or
the want of it, was not admissible, it not being a matter of fact, but
merely of opinion. In a case presenting this question —and it seemed
to be a case of first impression in that State — the court, in comment.

1 Rex v. Bowman, Alison Princ. 814. 3 Burrill Cir. Ev. 269.
3 Wills Cir. Ev. 100, 4 Burrill Cir. Ev. 269, note.
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ing upon it, among other things, said : It is said that the testimony
offered should have been admitted, because the color of the child
might have been such as to prove, conclusively, that the defendant
was not the fatherof it. But it wasnot the color, or any peculiarity
of conformation or form of features, as matters of facts, that were
proposed to be proved, it was to prove the resemblance, which is
matter of opinion ; and witnesses, if they could have sight of the
person, might be indefinitely multiplied, without affording any satis-
factory ground of judgment for a jury. Witnesses, except in some
art, trade or profession, requiring skill or science, are not called on for
comparison and to testify to opinions arising from them. The facts
being proved, the jury were better judges of the effect of similarity
or dissimilarity in form of complexion.!

Same — rule in Indiana.

§ 63. On the trial of an Indiana case of bastardy, the State gave
the bastard child in evidence, so the jury might compare it with the
defendant, who was present ; this went to the jury without objection,
and ‘the court instructed the jury that, if they discovered a resem-
blance between the child and the defendant, they might regard it as
a circumstance tending to prove its paternity — tending to prove that
the defendant was the father of it. The court said: “ We doubt
the right to introduce the child in evidence. We have seen no au-
thority on the point. It would be an uncertain rule of evidence.
It would involve the necessity of giving the alleged father in evidence.
A child changes often and much in looks in the first three months
of its existence. But, in this case, as the evidence went in without
objection, the jury had a right to consider it.” 2 This rule of evidence
is not, by any means, to be regarded as safe and certain, and not
well settled, owing, perhaps, to the fact that in this country those
cases seldom occur.

S8eduction — administering drugs.

§ 64. A defendant was indicted in Iowa, in 1878, for unlawfully
having carnal knowledge of a female by administering to her a sub-
stance and by other means producing such stupor and imbecility of
mind and weakness of body as to prevent effectual resistance.
He was convicted and sentenced to the penitentiary for ten years.
The evidence in substance was that she was sixteen years of age,

1 Keniston v. Rowe, 16 Me. 89. * Risk v. State, 19 Ind. 152.
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went in the evening, December 21, with her brother Fred to Linn-
ville to meeting, returning in their sleigh. Defendant called to
Fred, and they took a drink of liquor. Defendant got into the sleigh
with them, they took another drink, and at her brother’s request she
tasted it. The sleigh broke down, her brother took charge of it, and
she walked on with defendant. Knew nothing more until about
midnight, when she awoke to find herself in defendant’s saloon, in
Searsboro, sitting on a bench with her head on his shoulder, his arm
around her, and her drawers unfastened. The door was locked, but
he finally unlocked it ; she knew by a smarting sensation that he had
had intercourse with her; but was unconscious of it at the time,
He took her into his house where his wife was. On the way to the
house he said: “I am up to this kind of business.” She made no
complaint for sixteen weeks afterward. In due time she was a
mother. The State offered on the trial to exhibit the child to the
jury, and this was permitted, and the cause was reversed.!

But as to exhibiting a child to a jury on trial for bastardy, the
courts are not agreed ; but the weight of authority seems to be that
it may be permitted. It has been frequently so held in North Caro-
lina, and there seems to be no good reason why it should not be the
general rule.

Bastardy — criminal conversation — damages — identity.

§ 65. In an action by the husband for damages for criminal con-
versation with the wife of the plaintiff, the wife was a witness in
the case, for the plaintiff, and gave her evidence to the effect of her
acts of intimacy with the defendant. The child alleged to be that
of the defendant, and the result of such intimacy, was given in evi-
dence and shown to the jury on the trial, to show the resemblance of
its alleged father. The following instruction to the jury was held
to be correctly given, to-wit: “If you believe that the child of plain-
tiffs wife, shown to you during the trial, resembles the defendant,
and experience teaches you that there is any thing reliable in this
appearance that would be safe for you to form an opinion on, you
may consider it in corroboration of her testimony.”? This was a pe-
culiar case, not only in its inception, but in the nature of the evidence
to sustain it. An action for criminal conversation seldom involves
the question of the identity of a child, as is the case in a prosecution
for bastardy, and even in that class of cases the courts are not agreed

1 State v. Danforth, 48 Iowa, 48, ? Stumm v. Hummel, 89 Iowa, 479.
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as to the rule, for we find in Maine it is held inadmissible in a case
of bastardy to introduce the child in evidence, to show the jury a-
resemblance between the child and the alleged father. Because, the
court said, the resemblance was matter of opinion, and could be given
only by experts, and other witnesses are not called upon to make
comparisons and give opinion.! The same rule was held substantially
in Indiana. But it was rejected there apparently for want of pre-
cedent. The court said: “ We doubt the right to introduce the child
in evidence. We have seen no authority on the point. It would be
an uncertain rule of evidence. It would involve the necessity of
giving the father in evidence.” But in that case, as it had gone to
the jury without objection, the court did not disturb the verdict.?
But in North Carolina the rule of practice is well settled that the
child may be produced in evidence on the trial ; in a number of cases
commencing as early as 1844, and has been strictly adhered to in
that State in quite a number of cases, and the court regards it as
based upon the very best reason, and decline to change the ruling.’

Legitimacy — bastardy — rule in North Carolina.

§ 66. It was held in North Carolina, that the mother of a child,
her husband, the alleged father, being dead, was a competent wit.
ness to prove the legitimacy of the child, and that where, on the
trial of an action, the legitimacy of a child is involved, who is
alleged to be of mixed blood, it is not improper to exhibit the child
to the jury.* In the same State, it seems to be the settled practice
in bastardy cases, to bring the child into court, that the jury may com.
pare it with the alleged father; and where, on the trial of one of these
cases, the mother was put upon the stand as a witness, having the
child in her arms, the solicitor called the attention of the jury to the
child’s features, and afterward, in his address to the jury, commented
upon its appearance, etc., all without objection by the defendant, it
was held that the objection came too late after verdict. And it was
not error for the judge to charge that the jury might take the ap-
pearance of the child into consideration and give it whatever weight
they thought it entitled to.

Speaking of this, the court said: It certainly has been the prac-
tice to admit such evidence on the trial of such cases, both in the

1 Keniston v. Rowe, 16 Me. 89, ruff, 67 id. 89; Warlick v. White, 76 id.
? Risk v. State, 19 Ind. 152. 175.
3 State v. Britt, 78 N. C. 489; State ¢ Warlick v. White, 76 N. C. 175.

v. Bennett, 75 id. 805; State v. Wood-
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County and Superior Courts, for more than forty years, withont objec-
tion, and this court is not disposed to change a rule of evidence so
long and so universally acquiesced in, and founded, as we think, in
reason and common observation.”!

Bastardy — identity - -rule of evidenoe.

§ 67. It was held that, on the trial of a prosecution for bastardy,
evidence that the prosecutrix had criminal intercourse with another
man about the time when, in the course of nature, the child mast
have been begotten, and that such intercourse was habitual, was ad-
missible; and, on such trial, evidence that the child resembles the
man with whom such alleged intercourse was had is admissible.?
This might bring the “ other fellow ” into court.

Bank check — false representation — risk.

§ 68. If the drawee of a check relies upon false representations as
to identity, for which neither the drawer nor the drawee is respon-
gible, he makes payment to a wrong person at his peril. Where the
drawee attempts to justify payment to a person not bearing the
name of the payee, upon his authorized indorsement of the payee’s
name, on the ground that he was the person to whom the drawer
intended payment to be made, though described by a false name —
all the facts in regard to such intention being unknown to the drawee
at the time of payment — he cannot be allowed to prove a portion of
the facts occurring at the time of drawing the check, and insist upon
excluding other material facts occurring at the same time, when such
facts have a tendency to disprove the existence of such intention.?

Retailing and laroeny — personal identity.

§ 69. One Snow was indicted and tried in three cases as a common
seller of intoxicating liquor. Two sales were proved, and a witness
testified that he bought liquor at the same place, “of a man they
called Snow,” who was “pretty near like ” the defendant, but whom
he would not swear to be the defendant. This was held insufficient
for the third sale.! And yet, in a more recent case in the same
State, which was an indictment for larceny, it was held that on the
trial of a criminal case, where the only question is that of the iden-

18tate v. Woodruff, 67 N. C. 89. But 3882; State v. Woodruff, 67 N. C. 89;
see Outlaw v. Hurdle, 1 Jones L. 150; Warlick v. White, 76 id. 175; State v.
State v. Jacobs, 5 id. 2569. Bennett, 75 id. 805. But see Keniston

? State v. Britt, 78 N. C. 489. Citing v. Rowe, 16 Me. 38.

State v. Patton, 5 Ired. 180; State v. Wil- 3 v. Bank, 80 Ohio St. 1.
son, 10 id. 181;68ta.te v. Floyd, 18 id. 4 Com. v. Snow, 14 Gray, 885.
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tity of the defendant with the perpetrator, the jury may be war-
ranted in finding him guilty, thongh no witness will swear positively
to his identity.! As a legal proposition that is trne, — persons are
often identified by circumstances.

Circumstantial evidenoce of personal identity—rule in Massachusetts.

§ 70. On the trial of an indictment for robbery, the person
robbed testified she was robbed of a ten dollar bill and three two
dollar bills, but she could not say whether they were bank bills or
not. When the defendant was arrested, three days thereafter,
he had in his pocket two five dollar bills and two two dollar
bills, one of which was a bank bill and the others not. The per-
son robbed had testified that in the struggle with the robbers
she bit the finger of one of them so as to cause a wound, and when
arrested there was a wound upon the corresponding finger of the de-
fendant’s hand, and there was a stain on one of the bills, which, the
government contended, was a blood-stain. Suppose it was a blood-
stain ; it is difficult to perceive how that could benefit the prosecution.
If he were the robber, he had changed off her money, as that found
in his possession was not the bills she described, nor did it correspond
in amount.?

Laroeny of a package of money — identity of the thief.

§ 71. One Whitman in Massachusetts was indicted for stealing a
package of money in a most ingenious manner. The package was
sent by a messenger boy in Boston to one Drew, a constable in Joy’s
building, to pay off an execution; the boy carried the money in an
envelope, and with it a receipt, to be signed by Drew. On the trial,
the boy was asked if there were any one in the office ; he said “ yes;”
“ who was it?” the boy answered, ¢ that man,” pointing to the de-
fendant. Objection made and overruled. The witness then testified
that he asked the man if he were G. G. Drew ; that he said “no ;”” he
asked when he would be in; he replied, “he will be in soon, right
in ;” that he asked him if he were going to stay till Drew came in;
to which he replied  yes;” that he then laid down the package on
the table, took out the receipt and asked him if he would sign it;
that he signed it in pencil “ G. G. Drew by Geo. Jones,” and that
he would not have left the package without the receipt. This was
sufficient identification.?

1 Com. v. Cunningham, 104 Mass. 545. 3 Com. v. Whitman, 121 Mass. 361.
2 Com. v. Tolliver, 119 Mass, 313,
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Fictitious appeal bond — indictment.

§ 72. On an indictment for forging and uttering an appeal bond,
the government offered evidence tending to show that the name of one
of the sureties affixed to the bond was fictitious, by proving who the
person really was who represented himself by the fictitions name,
to the clerk of the court in which the bond was given, and that his
statements as to his business, residence, occupation and ownership of
property were all false. It was held that the evidence was competent,
although the defendant admitted that the name was fictitious.!

Rape — identity of accused — clothes.

§ 73. On the trial of a party in Massachusetts for rape, after evi-
dence given of a fresh pursuit of the accused, from the description
of him as given by the prosecutrix, and by inquiries made by the
pursuer, describing his dress, by which information was obtained
which led to his arrest, the testimony of the person inquired of by
the pursuer was admissible in evidence for the defendant, to show
that the dress so described differed from that worn by him at that
time. The court remarked: ‘¢ One object of the testimony intro-
duced by the_government was to identify the person arrested with
the person committing the offense. It sought to show identity by
evidence of a fresh pursuit of the prisoner, from the description
given by the prosecutrix, and of inquiries made by the pursuer for
the person charged, by the description of the dress. The force of
this evidence the prisoner sought to avoid by showing what in-
quiries were made, and then proving that the dress described by the
person pursuing was different from that actually worn by him on
that day.” It was held that he had a right to do 8o, and the judg-
ment of the court below, convicting him, was reversed.?

Threat to take life — verdict.

§ 74. Defendant was indicted for threatening to take the life of
L. Curry, and sentenced to the penitentiary for three years. The
verdict, as it appeared in the record, found the defendant ¢ guity,”
and the conviction was, for this reason, reversed. Subsequently, a
new record was brought up on certiorari, which had not the same
defect, and the judgment was affirmed. The court said: “The
language, it will be observed, with regard to the character of the
verdict, that is, that they (the jury) shall find that the defendant is
either ¢ guilty ’ or ¢ not gnuilty,’ is imperative. Have the jury per-

1 Com. v. Costello, 120 Mass, 359. $ Com. v. Reardon, 4 Gray, 420.
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formed this duty? Is the word ‘guity’ synonymous with or
equivalent to the word ¢ guilty >— is it <dem sonans with the word
¢guilty #> Is there such a word as ¢ guity’ belonging to, or having
a definition in, the English language? We are compelled to answer
each of these questions in the negative.’”

Circumstantial evidence of identity.

§ 75. In an action of trespass for taking a piano forte which the
plaintiff had bought from one L., defendant pleaded that it be-
longed to him, and had been feloniously stolen from him by L., and
that he had retaken it. It was held that whatever would be evi-
dence against L., if he were on trial for the felony, would be evi-
dence in this action to prove the felony to have been committed by
L., it being open that L. had committed the felony by hiring the
piano forte, and selling it immediately. It was held that the defend-
ant could not give evidence respecting optical instruments which
were alleged to have been obtained by L. from another tradesman ;
but his identity became involved in the piano transaction, and de-
pended upon circnmstantial evidence. And it was held that, where
a cartman took goods to the house of L., not knowing him, and
asked for Mr. L., of a person whom he found in the house, and that
person said “I am Mr. L.,” this was prima facie evidence of the
identity of Mr. L.2

Personal appearance —human identity — evidence.

§ 716. The personal appearance of a person may indicate youth or
age, but it is not evidence of either. One Stephenson was indicted
for profanation of the Sabbath by following his usual occupation on
that day in violation of the statute — the statute imposing a penalty
for its violation by persons of the age of fourteen years and upwards.
In such case, the proof must be made that the accused is within the
age prescribed by statute. He was present in court and was con-
victed, without any proof of his age except his personal appearance,
and that was not put in evidence, nor did it go upon the record sent
up on writ of error, nor could it be brought up by certiorari. The
judge certified that he was in court and had the appearance of a full-
grown man. This could not be received ; it was not proved on the
trial} And in an indictment for selling liquor to a minor in viola-
tion of the statute, on the trial, the party to whom the liquor was

1Taylor v. State, 5 Tex. App. 569. 3 Stephenson v, State, 28 Ind. 273,
? Wilton v. Edwards, 6 Carr. & P. 677.
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sold, testified that he was eighteen years of age, about six feet high,
and weighed about one hundred and seventy-five pounds. The
question was whether the liguor dealer sold it to him in good faith ;
and was his appearance that of a person full twenty-one years of
age? The liqgunor was sold to him upon his deceptive appearance.
It was taken for granted that he was not a minor; as in the above
case the court took it for granted that a full-grown man was up-
wards of fourteen years.!

! Thinger v, State, 53 Ind, 251.
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Names — words — idem sonans — verdicts.

§ 77. The doctrine of idem sonans, as applied to the names of
persons, frequently presents very nice questions. Where the names
sound alike, though entirely different names, and spelled differently,
that is, to the sense of sight they differ, while to the sense of hearing
they are the same, then they are held to be idem sonans. And the
courts will not set aside proceedings on account of the misspelling
of names, provided the variance is so trifling as not to mislead, or
the name as spelled be idem sonans; as Wallace for Wallis; Law-
rance for Lawrence ; Beneditto for Benedetto ; Renells for Reynolds;
Magee for McGee. The following are a few of the names which
have been held not to be idem sonans: Barham for Barnham;!
Shutliff for Shirtliff ;> Shakepear for Shakespeare;®* Richard John
for John Richard ;* Lyons for Lynes ;* Anstry for Anestry;® Tar.
bart for Tabart;” Crawley for Cromley;? M’Cann for M’Carn;®
Wllison Franklin for Williston Franklin.® And this rule applies as
well to words as to names. When words are incorrectly spelled in
the verdict of a jury, they will not vitiate the verdict if they are
idem sonans, as mrder for murder; turn for term; too for two.
But the verdict for damages was void when given for ¢tmpunitive
damages, or where a burglar was found guilty of bergellery, or where
the defendant was found guity instead of guwilty; because, in the
three last examples there are no such words in the English langunage.
Where words in the verdict are <dem sonans, the courts hold that
the variance is immaterial, and the verdict is good. But it will be
void if words are used which are senseless, unintelligible or of doubt-
ful import, because in such case the verdict does not find the defendant
“guilty” or “not guilty.”™ And in all criminal cases where the
jury agree upon a general verdict, it must be that the defendant is
either « guilty ” or ‘‘ not guilty.”

1 Kirk v. Suttle, 6 Ala. (N. 8.) 681, 8 Arch. Cr. Pl. & Ev, 842.

% Gordon v. Austin 4 Term Rep. 611. ? Rex v. Tannet, Russ. & Ry. 851.

3 Rex v. Shakespeare, 10 East Rep. 10 Bull v. Franklin, 2 Speer, 46.
(Eng.) 83. "' Shaw v. State, 2 Tex. App. 487;

‘41 Chltty Pl. 814. egsv State, id. 504; Dillon v. Bog.
$ Lynes v. State, 5 Porter (Ala.), 241, ers, Tex. 152 Keeller v. State, 4
'Bro Var. (Eng) Tex. App. 527.

* Bingham v. Dickie, 5 Taunt. 814,



48 Tae Law or IDENTIFICATION.

Misnomer — abbreviations — recognizance.

§ 78. “Bart” and “ Bartholomew ” are not the same names, and
it will not be presumed, without averment, that the former is an
abbreviation of the latter name. A bill of exchange sued on was
payable to ¢ Bart Whalon”’ at Edgar County Bank, and indorsed
“B. Whalon.” The special count alleged that the bill of exchange
was drawn in favor of Bartholomew Whalon, and contained no alle-
gation that “ Bart Whalon ” and ¢ Bartholomew Whalon ” were one
and the same person.! An action was brought on a promissory note
against one Loring Pickering. The declaration averred that the
defendant made and executed the note sued npon. To support this
declaration plaintiff introduced on the trial, and offered in evidence,
a note signed by « L. Pickering.” It was objected to for variance ;
but it was read, and no other evidence was offered by plaintiff to
support his action. It was held not to be a substantial variance.? In
a similar case, the principal named in the body of a recognizance
was “Joseph Little;” it was executed in the name of “ Joseph
Lytle.’ It was held not to be error to admit such recognizance as
evidence under the scire facias against ‘‘ Joseph Lytle,” reciting
the execution of the recognizance by the latter name.> And so in
describing a promissory note payable to ¢ Conklon” as being pay-
able to “ Conklin,” was held to be unimportant, that they were the
same sound.*

Same — indictment for a nuisance.

§ 79. A party was sued by the name of Thomas Ierkins, junior,
for a nmisance under the statute against gaming. He pleaded in
abatement, that his name was Thomas Hopkins Perkins. To this
the county attorney demurred generally, and there was a judgment
of respondeat ouster, and trial on the issue, and appeal. The court
said : “1It is said, on the part of the Commonwealth, that junioris
no part of the name. This is true, but another objection to this in-
dictment is, that the defendant is called Thomas, instead of Thomas
Hopkins. In 5 D. & E. 195, a person was sued by the christian
name of James Richard instead of Richard James, and it was
held misnomer on account of the transposition. The indictment
must give the defendant his christian name.”’®

! Curtis v. Marrs, 29 I11. 508. 8 Lytle v. People, 47 IN1. 422,

? Pickering v. Pulsifer, 4 Gilm, (11l.) 4 Cutting v. Conklin, 28 Ill. 508.
. 8 Com. v. Perkins, 1 Pick. 388 (1828).
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Christian name — initial letter.

§ 80. Defendant was fined by a justice of the peace for neglect-
ing to appear at a meeting of a militia company. At the trial the
complainant produced the book of enrollment of the company,
which contained the name of Charles Hall, but not the name of
Charles Jones Hall, the true name of the respondent. Upon this
the court laid down the rule thus: * Theroll of White’s company con-
tained the name of Charles Hall, but not the name of Charles Jones
Hall. Charles Jones is the respondent’s christian name. It needs no
argument to prove that Charles and Charles Jones are different
names. The respondent, therefore, was not duly enrolled in the
company of which the complainant claims to be clerk.! But it is
now held in New York and other States that the middle letter is
no part of the person’s name, and where the plaintiff sued in an ac-
tion of trespass quare clausum fregit, and declared in the name of
William Robinson, and the deed under which he claimed title to the
locus in quo was to William F. Robinson, this variance was held to
be immaterial.? In an action of ejectment, there was an objection
raised to a deed executed by Margaret Gittings ; it was shown that
her name in the body of the deed was written Margaret A. Gittings,
and her signature to the deed was Margaret S. Gittings, her real name.
This was held, by clear intendment, to be an immaterial variance.®

First name omitted — effect —abatement.

§ 81. One Martin being indicted for gaming in the name of Wil-
liam Martin, he pleaded in abatement that his name was John Wil-
liam Martin, and that he was so known and called, ete. The State’s
attorney demnrred, which was overruled, and the cause went to the
Supreme Court, where it was said: “It has been held, and we
think correctly, that the middle name of an individual forms no
part of his christian name. If this be correct, then the indictment
cannot be sustained, as it only sets out the middle name and does
not give the christian name at all. Difficulties and confusion fre-
quently arise, growing out of the multiplicity of names given to in-
dividuals, and by which they are known; to obviate this, they
should be named as they are generally called in society, and then if
they plead in abatement, the plaintiff can reply the facts and main-
tain his action.”

! Com. v. Hall, 8 Pick. 262 (1825). ¢ State v. Martin, 10 Mo. 391. Citing
?* Franklin v.Tal , 5 Johns, 84. Jonmes v. Macquillin, 5 Term Rep. 195,
3 Erskine v. Davis, 111, 251,

7
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Misnomer — abatement — addition — surname.

§ 82. An action was brought in England for words, against Ben-
jamin Walden; he pleaded in abatement that his name was John.
and by that name he was called and known, and that his surname
was “ Benjamin Walden.” Horr, C. J.,8aid: “ One may have a
nomen and a cognomen that never was baptized, and thonsands in fact
have ; also one may be baptized by the name of A. and be confirmed
by the name of B., as Sir Francis Gaudy was, not that he thought
the first name ceased ; also he thought it would not be a sufficient
answer to the defendant to say he was baptized by the name of A.,
without averring also, that he was ever called and known by that
name. But supposing it had been a sufficient answer without more,
- yet saying he was baptized, etc.,was nothing more than an inducement,
which is waived by the traverse, so that the effect of the plea is that
the defendant was never called by the name of A. B., and the chief
justice said that the traverse was material and likewise the induce-
ment.” Where a declaration alleged that a note was made by the
defendant, by the name of *“ Samnel Headly,” and the note offered
in evidence was signed ¢ Samuel Headly, Jr.” it was held to be no
variance ; the ¢ Jr.” added to a person’s name is no part of his name;
it is & mere addition.?

Militia — execution — wrong name.

§ 83. An action of trespass was brought against a defendant in
Vermont, in 1830, to recover a small quantity of clothing, which, on
trial, it appeared was sold to Sanborn, one of the defendants, on a
pretended execution, issned by Cornelius Stilphin, Jr., as captain of
a militia company, on an amercement of the said Brainard for de-
linquency in military duty. Defendant pleaded the general issue
with notice ; and offered in evidence the execution against Brainard,
signed by the said Stilphin, to which the plaintiff objected, because it
did not appear that the amercement was made by Cornelius Stilphin,
Jr., but by Cornelius Stilphin, captain, etc., and the same was ex-
cluded by the court. Defendant then offered to prove by parol that
Cornelius Stilphin, captain of said company, was the same identical
person who signed the execution by the name Cornelius Stilphin, Jr.,
but the court excluded it as incompetent.®

! Holman v. Walden, 1 Salk. 6. 3 Brainard v. Stilphin, 6 Vt. 9.
$ Headley v. Shaw, 89 Ill. 854.
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Misnomer — defective orthography.

§ 84. The doctrine of <dem sonans having been so often passed
upon and illustrated that the rule seems to be settled that when it occurs
that the sound of a name, ¢dem sonans, whether of a party to an
action or of a third party, is not in any way affected by bad or de-
fective orthography, such error is immaterial ; and two names being
alike in the original derivation, and having become promiscuous in
their use, though differing in their sound, will not, by the use of
either, be considered a fatal variance. Butit has been held that the
doctrine is not to be rigidly enforced by the courts. As held in
Illinois, the courts at the present day will not be confined to the
rigid rules of ¢dem sonans, but will inquire whether the variance is
material.’ And so it has been held in some of our Western States,
in the use of the names of foreigners ; the courts hesitate to decide
there is a material variance when it occurs in misspelling the name,
or an incorrect pronunciation of a man’s proper name, where
valuable and important rights are involved and at issue. And so,
where, in a deed of conveyance of real estate and acknowledgment
thereof, the party, in making out his chain of title, gave in
evidence one deed to Mitchell Allen, and a deed thereof from
Michael Allaine, and insisted that the names represented the same
person. This was held to be no variance. They were French
names, and the difference in spelling Mitchell and Michael would
result from giving the name the English or French pronunciation ;
and the names of Allen and Allaine were idem sonans. And what
was remarkable, in the same chain of title, there was a deed to
Otaine Allaine and a deed from Antoine Allaine claimed to be to
and from the same person; and this was held not to be a fatal
variance. These names were also French, and it was presumed that
there was proof in the court below that Anfoine took by a misnomer
and conveyed the property by his own proper name.’

Bond — names — sureties — rule in Illinois.

§ 85. In Illinois, in a chancery suit, the plaintifP’s bill was dismissed
and he prayed an appeal from the order dismissing it, and obtained
the order of appeal, provided he would file the requisite bond, with
one Henry Service as his surety. When he filed his appeal bond his
surety signed his proper name, J. H. Servoss, as the surety. The
court said : “ The appeal bond should have been executed by the

1 Belton v. Fisher, 44 I11. 82, % Chiniquy v. Cath. Bish. Chicago, 41 Ill. 148,
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person named as security, in the order granting the appeal. Here
the name signed as security is altogether different from that
mentioned in the order granting the appeal.” This case seems to
have gone to the very verge of the law, if not beyond it.

Names — not idem sonans — ¢ Henry * and ¢ Harry.”

§ 86. It was held in Illinois, that Henry and Harry are distinct
names, and in a proceeding by scire facias, if it is assumed that one of
these names is a corruption of the other, proper averments should be
used, or the judgment, if by default, will be erroneous, and for this
reason reversed. The court laid down the rule thus: “It is ob-
jected that Henry Freelove, and not Harry Freelove, was called and
defaulted. While the name of Henry is sometimes corrupted into
Harry, yet they are separate and distinct names. We canuot, there-
fore, hold that they are the same, unless it were shown by averments
and proof. Had the scire facias averred that Harry Freelove and
Henry Freelove were one and the same person, and the averment
had been sustained by proof, or its truth admitted by the defendant,
the judgment would be sustained.? And it was also held that a
recognizance for the appearance of a person by the name of William
H. Graves is not forfeited by an indictment against Harrison Graves,
and his non-appearance. If the facts of the case warranted, there
should have been an averment in the scire facias, that Harrison
Graves was the person who entered into the recognizance by the
name of William H. Graves?

Misspelled name — firm name — strictness.

§ 87. One Butler was duly summoned to court as defendant on
the docket, to answer the complaint. He searched the docket in
company with his counsel, and found no case on the docket against
him as Butler ; but, as appeared on the docket, it was against one
Bulter, and be failed to appear, and there was judgment and execu-
tion. He brought it up on certiorart, but could find no relief ; but
it was said that, if there was a misnomer, he should have pleaded in
abatement.* In the case of abbreviations, it was held that “ Com.”
and “Co.” were well-understood abbreviations of the word “ com-
pany,” when used as a part of the name of a commercial firm. An
assignee brought an action on a promissory note made payable to

1 Shinkell v. Letcher, 40 Ill. 48, 3@raves v. People, 11 Ill, 542.
3 Garrison v. People, 21 Ill. 535. Cit- 4 Hermann v. Butler, 59 I11. 225.
ing Graves v. People, 11 id. 542.
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“ Sturges & Com. ;” the allegation in the declaration set out that it
was indorsed by ¢‘ Sturges & Com.”” When plaintiff produced the
promissory note to read it in evidence on the trial, it was indorsed
by ¢ Sturges & Co.” This was held to be no material variance.!

Names — idem sonans — larceny.

§ 88. A party in Massachusetts was indicted for larceny from one
John M. Mealy, and he, as a witness, testified that his name was
spelled “ Malay” or “Maley,” but never called ¢ Mealy.”” The
court left it to the jury to say whether the name proved was <dem
sonans with the one in the indictment, and he was convicted. The
Supreme Court held that the question of misnomer was rightly left
to the jury.? A party in Texas was indicted for stealing a red bull
yearling, which was neither marked nor branded, from one “ Hix
Nowells;” the witness, Nowells, testified that his name, properly
spelled, was “ Hicks Nowells,” and where it had been spelled in the
indictment ¢ Hix Nowells,” the court held that “ Hix Nowells”” and
“ Hicks Nowells ” were tdem sonans, and that the court did not err
in its charge to the jury in disregarding the difference in the orthog-
raphy of the name, and in omitting to submit to the jury for their
determination whether or not the name as spelled in the indictment
was the same as that proved on the trial, that there was no room for
doubt upon the question, and the court might well assume that the
names were identical. If there had been any doubt as to whether
the names were idem sonans, it would have been proper, and per-
haps essential, to have submitted the question to the jury.?

S8ame — bigamy — name of wife.

§ 89. Defendant Jenning was indicted in Massachusetts for
bigamy, charging that he was lawfully married to one Augusta
Gigger, and that afterward he did unlawfully marry one Hattie
Johnson, he being then and there the lawful husband of the said
Augusta Gigger, who was still living at the time of said second mar-
riage by defendant. He was convicted and the conviction affirmed.
The court said : *“ The qnestion of misnomer was rightly submitted
to the jury, who were well warranted in finding that the name of*
the first wife, as spelled in the indictment and in the record of her
marriage, “ Gigger,” the initial letter had the soft sound, which it
conversely (though not universally) has before “i’’ and that the

1 Keith v. Sturges, 51 1. 142, 3 Spoonemore v. State, 25 Tex. App.
2 Com. v. Donovan, 18 Allen, 571. 258. Citing Henry v. State, 7 id. 88§.p
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double letter had the usual hard sound, and that the name which
the only witness, other than the defendant, pronounced in the same
way, and testified was spelled either « Jigger ” or “ Jigr,” was usu-
ally so pronounced.”

Names — spelling — sound alike — idem sonans.

§ 90. In a very late case in the Massachusetts court, the defend.
ant was indicted for adultery, and this court admitted evidence to
show that a woman described in the indictment as Albino Jefferds, the
person with whom the offense was alleged to have been committed,
had pleaded “not guilty ” to a complaint against Albino Jeffards.
It was held that this evidence was properly admitted on the question
of identity, whether or not she was correctly described in the indict-
ment.2 In another recent case in the same State, on the trial of an
indictment for polygamy, it appeared that the name of the defend-
ant’s first wife was spelled * Celeste” in the indictment. The first
wife testified that her first name was “ Celestia.” She pronounced
it “Celeste” in two syllables, with the accent on the last. There was
no other evidence as to the pronunciation and sound of ¢ Celeste.”
It was held that the question of misnomer was properly submitted
by the court to the jury, for their determination.® *

Suit on checks — identity of bank.

§ 91. There were three checks drawn by Culver in favor of Marks.
The first in the following form, to-wit: “ LaravEertr, Ind., Now. 1,
1869. The First National Bank pay to J. F. Marks one thousand
dollars. (Signed) M. C. CuLver.” The other two in same form, ex-
cept they were payable to J. F. Marks or bearer. These checks
were each dated at Lafayette, Ind., and drawn on the * First National
Bank,” the name of no other place or bank appearing on the checks,
and the evidence showed that there was a National bank at Lafayctte-
The presumption was held. to be that the checks were drawn upon
the First National Bank of Lafayette. On this point the court said :
¢ A question is made as to the checks. It is contended that, as the

1 Com. v. Jennings, 121 Mass. 47. 3 Com. v. Warren, 143 Mass. 568.
% Com. v. Brigham, 147 Mass. 414,

*In Com. v. Warren, suprg,the court said: *‘The province of the court and jury in cases like
the present is governe(i by the following rule: If two names, spelt differently , necessarily sound
alike, the court may, as matter of law, pronounce them to be idem sonans; but if they douot
necessarily sound alike, the question whether they are idem sonans is a question of fact for the
jury. The Queen v. Davis, 4 New Sess. Cas. 611; 5 Cox C. C. 237; 2 Den. C. C. 283. In that
case the judge ruled as matter of law that ‘‘ Darins’’ and ** Tryus ™ were idem sonans. The
conviction was quashed. COLERIDGE, J., sayving: ‘If the question had been left to the jury. there
can be no doubt that a Dorsetshire jury would have found that Darius and Tryus were same
pname.'" And see the case of Com. v. Jennings, 121 Mass. 47.
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complaint alleges that the checks were drawn on the ¢ First National
Bank of Lafayette, Indiana,’ and there was no proof of such fact
except that the checks were drawn on the ¢First National Bank,’
that the proof made by the introduction of the checks does not cor-
respond with the averments of the complaint. The checks were
copied and made part of the respective paragraphs of the complaint
which declared upon them, and shows aftirmatively, in each paragraph
of the complaint, the name of the bank upon which they were drawn.
They were each dated at Lafayette, Indiana, and the name of no
other place or bank appeared upon the checks, and the evidence
showed there was a ¢ First National Bank’ at Lafayette, and the fair
presumption is, in the absence of any thing appearing to the contrary,
that it relates to, and that they were drawn on that bank.”

Promissory note — to cashier of bank — rule in Indiana.

§ 92. A promissory note payable to the cashier of a bank is in
effect payable to the bank, and an action may be brought on it in
the name of the bank, or a successor to the cashier named, without
an assignment by the latter, who need not be a party. The court
said: ‘¢ It was shown that Boyd, to whom, as cashier, the mortgage
was made, had succeeded Patton in the office. It is the case of a
trustee of an express trust, who may sue in his own name, without
joining the cestui quetrust. Patton, having ceased to be the trustee,
had no interest in, or relation to, the paper, which made him a nec-
essary party. Paper made payable, or indorsed, to the cashier of a
bank is, in effect, payable to the bank itself, and in this case the suit
might appropriately have been brought in the name of the bank,
though not improperly brought in the name of the cashier.? And
so the action by the cashier was sustained.

Note in bank — indorsement — identity of bank and cashier.

§ 93. In a very recent case in Michigan, plaintiff recovered a judg-
ment on the following instrument, to-wit., $1,235.00. 8ix months
after date, for value received, I promise to pay to the First National
Bank of Boise City, Idaho, in favor of E. Pinkham or order the
sum of twelve hundred and thirty-five dollars, with interest at eight
per cent per annum. Chicago, Dec. 11, 1885. Harvy CockeLL.”

On the back of this, was indorsed: —* E. Pinkham.” ¢ Pay to the

1 Culver v. Marks, 122 Ind. 555. Cit- ? Dutch v. Boyd, 81 Ind. 147. And see

Walker v. Woollen, 54id.164; Roach Nave v. Hadley, 74 id. 155.
v. , id. 245; Dutch v, Boyd, 81 id.146.
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order of Citizens’ Exchange Bank (Hart, Mich.), for collection for
account of First National Bank of Idaho. Jounx Hunrtoon, Cashier.”

A line had been drawn through all the words between * Pink-
ham” and “First National Bank,” etc. This was introduced in
evidence on the trial. The judgment was reversed, because the
court was of opinion that,  If, as seems to be suggested, plaintiff’s
title must be traced through this indorsement from the bank which
owned it, there is a double difficulty in the case : That there was no
evidence that the First National Bank of Boise City, Idaho, is
identical with the First National Bank of Idaho. Neither is there
any proof that Huntoon was the cashier of either of them.!

Note — where payable — silent — presumption.

§ 94. Where, in Indiana, in a recent case, a suit was brought to
recover a debt, upon a promissory note, executed by the defendant,
it was held that it would be presumed, until the contrary was made
to appear by evidence given in the case, that such promissory note
was made and executed in the State of Indiana ; and that where, in
a suit brought uponsuch promissory note, it specifies some particular
bank at which it is made payable, but does not specify the State in
which such bank is located, it will be presumed, until the contrary is
made to appear, that such bank is located in that State.? But these
presumptions like other presnmptions may be rebutted or overcome
by other and countervailing evidence. The same rule was held in
another case by the same court, and about the same time, under cir-
cumstances very similar to those given above.®

Idem sonans — verdict — indictment.

§ 95. The rule of 7dem sonans applies as well to ordinary words
as to proper names ; and so, on the trial of a recent case in Louisiana,
for assanlt and battery with intent to murder, the jury returned a
verdict, finding “the accused guilty with assault by sutinge with in-
tent to murder.” It was held that the verdict was sufficient to rea-
sonably convey the idea intended, the word ‘sutinge” being in-
tended for “shooting” under the rule of ¢dem sonans.* A party in
Texas was indicted for the murder of one “ Whitman ” or “ White-
man.” The indictment in one part spelled the name of the deceased
“ Whitman” and in other parts “ Whiteman.” The defense moved

1 Pinkham v. Cockell, 77 Mich. 265 3 Roach v, Hill, 54 Ind. 245.
(1889). 4 State v. Wilson, 40 La. Ann. 751.
* Walker v. Woollen, 54 Ind. 164.
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to quash and in arrest of judgment, becanse of uncertainty resulting
from the discrepancy between the names ¢ Whitman ” and ¢« White-
man.” But it was held that the allegations of the indictment pre-
cluded any uncertainty, and that the names were idem sonans, and
the same. The court said: “The following among many others
found in the books are held to be idem sonans: Blankenship and
Blackinship, McInnis and McGinnis, Edminson and Edmundson,
Deadema and Diadema, and Conley and Connolly. In Gresham v.
Walker, 10 Ala. 870, it was said: The law does not take notice of
orthography ; therefore, if the name is misspelled, no harm to the
prosecution can come from this, provided the name as written in the
indictment is idem sonans, as the books express it, with the true
name. It is sometimes a nice matter to determine when the names
are of the same sound ; and the courts do not in this matter hold the
rule of identity with a strict hand.!

8S8ame — indictment — assault and battery.

§ 96. One Ward was indicted for an assault and battery on Henry
Chambles; the assaulted party testified that his name was Henry
Chambless, and that in spelling it he doubled the letter “s” at the
end, and witness pronounced his name as it was usually called, show-
ing that both syllables were emphasized about equally. It was held
that the variance between the averment of the indictment and the
proof asto the name of the person assanlted was immaterial where the
names may be sounded alike without doing any violence to the
power of letters found in the variant orthography, as in the name
of Chambless and Chambles.?

Corporation — name of railroad — rule as to.

§ 97. In actions by or against corporations, upon the question of
identity by name, like those by or against individuals, the defendant
or plaintiff should be described by the correct name; and where the
name of the corporation consists of several words, the transposition
or alteration, oreven the omission of some of them, may perhaps not
be sufficiently important or material to make a fatal variance if it be
still left clear what particular corporation is intended by the state-
ment made in the declaration, in the attempt to describe it. So,
where Chadsey brought suit on a promissory note, payable to James

!Henry v. State, 7 Tex. A%. 388. 2 Russell Crimes, 715; Ahitbol v. Beni-
Citing Archb. Cr. Pr. & P1. 80; Ward v. ditto, 2 Taunt. 401; Greshamv Walker,
State, 28 Ala. 53. 10 Ala. 870,

3 Ward v. State, 28 Ala. 58. Citing

8
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G. McCreary, treasurer of the Rock Island and Alton Railroad Com-
pany, it was a mere description of the person.! *

Name of indorser — witness — defendant.

'§ 98. A defendant, being an indorser on a bill of exchange, sent
a person to the plaintiff and indorsee, to inquire of him as to the sol-
vency of B., a prior indorser ; the person who was sent to the house
to inquire, went to the plaintiffs residence, and on the street door
being opened, a person in a dressing gown, whom he had never seen
before or afterward, asked him what his business was. It was held
that this was not evidence of the identity of the plaintiff, to let in
the evidence of the conversation had with the man in the dressing
gown.? '

Suit was brought against one “8.” It was shown in evidence
that a witness went to the tavern and asked a waiter if S. was there,
and a person came out, and he inquired of him who he was, when he
answered that his name was S. This witness had never seen him
before and never saw him at any time thereafter. On this statement
it was held that it was some proof that this person was S., and that
the conversation between the witness and such person was then
admissible in evidence to go to the jury.?

S8ame — identity of name — person.

§ 99. It is held in England that it is not necessary to make strict
proof of the identity of the defendant in an action with the person of
the same name, concerning whom a witness gave evidence. The simi-
larity of the name will be sufficient to throw the burden of proof on
the defendant to show that he is not the person spoken of! The
identity of the name, as we have seen, is to be taken as prima facie
evidence of the identity of the person. It raises a presumption,

! Chadsey v. McCreery, 27 111, 253. ¢ Hamber v. Roberts, 7 C. B. 861; 18
$ Corfield v. Parsons, 1 C. & M. 730. ‘- L.J. C. P. 250.
3 Reynolds v. Staines, 2 C. & K. 745.

*In Chadsey v. McCreary, supra, Breese, J ., sald: ** This suit was brought by a corporation,
and, consequently, no qugt\on of a misnomer of a corporation can arise. ﬁ'he note is made w-
able to the appelles, who is described to be the treasurer of the Rock Island and Alton 1-
road Company. It is mere description of the person, and, if erroneous, cannot vitiate. The
fact appears to be, that the true name of the ratlroad company is Alton and Rock Island. The
transposition can be of no of consex in this suit. There can be no doubt what
road was meant, of which the a.gspellee was the treasurer. In 1 Kyd, 237, it is said. as the name of
a corporation frequently consists of several words, the transposition, interpolation, omission or
alteration of some of them may make no essential difference of their sense. It is held in a devise
to a corporation, if the words, though the name be entirely mistaken, show that the testator
could only mean a particular corporation, it is sufficient: as for instance, a devise to the inbabit-
ants of the South Parish may be enjoyed by the inhabitants of the First Parish, the ** First Parish ™
being the legal name. 3 Pick. 237.  There is no evidence preserved in the record except the note;
80 we cannot know but that it was abundantly proved what corporation was unde and mean!
by the description in the note. That the Alton and Rock Island Rallroad Company are liable to
issue stock on the payment of this note there can be no doubt.’” And see Peake v. Wabash R. R.
Co., 18 11l 88; Jowett v. Charnock, 6 M. & 8. 45.
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which will stand until it is rebutted or overthrown by countervail-
ing evidence. And where a carman carried goods to the house of
L. but did not know him — he inquired for Mr. L. of a person in
the house, and that person said “ I am Mr. L.” — this was held to be
prima facie evidence that the person to whom the carman spoke
was Mr. L.

Identity — plaintiff’s name — ¢ Lubuke ” and ¢ Lubukee.”

§100. In an action of ejectment in Illinois, the plaintiff sought to
support his claim of title by a decree rendered on a proceeding un-
der the ‘‘Burnt Record Act” against the same defendants. A
question arose as to the identity of plaintiff in the two suits, there
being a difference in the spelling of the surnames. In the ejectment
suit, throughout the whole proceedings the plaintif’s name was
spelled « Zubukes,’ while in the proceedings in the other case, with
one exception, it was written ¢ Zubuke.” In entitling the copy of
the decree in that case, as the same was set out in the record in the
ejectment suit, the name was spelled “ Lubuke.” In the two suits,
the names of the defendants, the christian name of plaintiff, the
court in which the suits were brought, the appeal in both cases
in the Supreme Court, and the appeals therein, all corresponded
with literal accuracy. There was no evidence, aside from the diver-
sity in spelling the names, that Lubuke and Lubukee were different
persons, or that there was ever but one proceeding brought against
the same defendants under the “ Burnt Record Act,” involving the
title to the land in controversy ; and in an application for a continuance
in the ejectment suit, in the trial court, the defendants expressly
stated that the plaintiff in that suit was the plaintiff in the former
suit. It was held that, in the absence of countervailing evidence,
the facts sufficiently established the identity of the plaintiff in the
two suits.?

Introduction by name — fraud.

§ 101. On the trial of the right of property in a stock of goods,
between a judgment creditor and a claimant by purchase from the
judgment debtor, under a bill of sale dated prior to the rendition of
the judgment, it was held competent for plaintiff to prove that, after
the rendition of the judgment, the defendant in execution went into
the office of an attorney, accompanied by a person who was unknown
to the attorney, but who was introduced to him as bearing the name

! Wilton v. Edwards, 6 C. & P. 677. * Heacock v. Lubukee, 108 I11. 641 (1884),
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of the claimant, and who requested him to write a transfer of the
stock of goods from the defendant to the said unknown person. The
facts tended to show that the bill of sale was fraudulently antedated,
and the jury might infer the identity of the person from the iden-
tity of the name.! This seems to carry the rule about as far asit
can go with safety.

Land certificates — deeds —names.

§ 102. In a Kentucky case decided in 1820, it appeared that two
certificates for lands, under the act disposing of the vacant lands of
the Commonwealth, granted in the same name, it was held, would be
taken as having been granted to the same person, unless the contrary
is shown. That the adjudications of the County Court, granting
certificates to settlers, were conclusive only for certain purposes, for
if two certificates be granted to the same person, an adversary may
show it, and the last certificate will be void.?* And a rule similar to
the above was held in Illinois in 1864. ‘Covenants of warranty,” said
the court, “ passed with the seizin of the land from Lubbe to Flagg,
and from him to James Brown. The James Brown to whom Flagg
conveyed will be presumed to be the person who, by that name, exe-
cuted the conveyance to Lubbe.”® This was the early rule, and has
been followed in later cases where the facts and circumstances were
giwilar.

Deed to land — married wome.n.

§ 103. It is held that ordinarily, in a chain of conveyance, simi-
larity of name is sufficient evidence for the identification of a ven-
dor with the purchaser in a preceding deed, and in that case the
coincidence of the given name of a married woman with that of a
single woman, to whom, in consideration of marriage, land had been
conveyed, was held sufficient, in connection with possession of the
original title papers, and with recitals in the deeds, to establish a
claim of title dependent for its continuity upon the question whether
the married woman and the single woman are one and the same per-
son, there being no evidence to the contrarp. And though recitals
in deeds are ordinarily admissible in evidence only against parties
and privies, yet, when the recital is of a matter of pedigree, which

1 Moog v. Benedicks & Co., 49 Ala. 3 Brown v. Metz, 83 Ill. 839. Citin
512. 2 Phil. Ev. 508; Sewell v. Evans, 4 Adol.

2Cates v. Loftus, 8 A. K. Marsh. & Ell (N, 8.) 626; Simpson v. Dismore,
(Ky.) 203. 9 M. & W. 47.
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includes the facts of births, marriages and deaths, it is e vidence even
against a stranger to the deed.!

Verdict —incorrect orthography — effect.

§ 104. It has been correctly stated that, as a rule, bad spelling
will not vitiate a verdict where it has the requisites of beigg certain
and intelligible. In that case the verdict was: ¢ We the jury find
the defendant gilzy as charged in the indictment and assess his
punishment at confinement in the penitentiary for a turm of oo
years.” This verdict, though not a good specimen on the question
of orthography, was held to have the two essentials of certainty and
intelligibility, and to be one which could not be misunderstood.
And so in Krebb’s case this court held that the verdict, “ We the
jury find the defendant guilty and sets his punishment detA,” how-
ever obnoxious in spelling and style, was, notwithstanding, an intelli-
gible verdict in a murder case. Indeed, it may now be stated as a
general rule, that neither bad spelling nor ungrammatical expressions
by the jury will vitiate the verdict when the sense is clear.? Another
rule is that verdicts are to have a reasonable intendment and to re-
ceive a reasonable construction, and are not to be avoided, unless
from necessity originating in doubt of their import or immateriality
of the issue found, or their manifest tendency to work injustice.

8ame — defective orthography — when not fatal.

§ 105. An action of trespass was brought in Texas, and the jury
returned a verdict for the plaintiff for the sum of $50 against the
defendant for actual damages, and $100 as ¢mpunitive damages.
This was reversed, the court saying: “ The verdict was unintelli-
gible. Our English word ¢ impunity,” which applies to something
which may be done without penalty or punishment, comes from the
Latin word ¢mpunis, which is a derivation from the word poena,
with the prefix ¢n, and means without punishment or penalty. We
have no such word in our language as ‘impunitive.” It cannot
then be a proper finding, for the jury to say: We the jury find for
the plaintiff $100 as ‘impunitive damages.” A bad specimen of
orthography, however, will not vitiate the verdict of the jury, when
no doubt can be entertained as to the words intended, or as to their
meaning ; but it is not the province of the jury to coin words.* In
the same State, the jury who tried and convicted a prisoner returned

! Chamblee v. Tarbox, 27 Tex. 189. 3 Dillon v. Rogers, 36 Tex. 152.
* Koontz v. State, 41 Tex. 570. ¢ McMillan v, State, 7 Tex. App. 100.
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a verdict finding the accused guity as charged in the indictment, to
which no objection was taken until assigned for error in the motion
for a new trial. It was held that the verdict was sufficiently intelli-
gible not to be misaunderstood.!

Name in actions — rule in England — identity.

§ 106. ‘It was held in England, in 1849, that parties were not en-
titled to put in evidence, as part of their case, documents handed to
a witness, on cross-examination by the opposite party, to depose to
their nature, and that, under like circumstances, counsel was not en-
titled to see letters which were handed to a witness to depose to
handwriting. It was held to be prima facie proof of identity, if a
name were written up in an auction-room, and the auctioneer is ad-
dressed by the bystanders by that name. WiLpg, C. J., said : « As
to the inventory and the lease, I think those documents are in
the defendants’ possession, and that the opposite party has no right
to them. As to the letters, my own opinion is, that, if the hand-
writing, or any of the contents of any paper shown to a witness, be
deposed to, the opposite counsel is entitled to see it, otherwise he,
perhaps, would not be able to shape his line of conduct. He would
not be so entitled if the witness merely deposed to the nature of the
paper, or to its having been produced on a given occasion, or any
similar thing. As the contrary, however, has been ruled, I will abide
by that ruling. To fix one of the defendants — Robinson, the anc-
tioneer — the fact is put in evidence, that in the room in which the
plaintiff’s goods were sold, the name of Robinson was written up, and
that the by-standers addressed the person who was selling as Robinson.
BoviLL objected, that the evidence was insufficient to establish
identity. WiLpE, C. J., overrnled the objection. It had been held
that, if a man’s name appear over a door, and a person within
answers to the name, it is prsma faote evidence that he is the man
80 named.”?

An action in England, in 1842, was upon a judgment for costs in
a divorce suit in Scotland, amounting to £93 5s. 8d, claimed to be
due to plaintiffs under a decretal order of the Scotch Sessions, against
William Gray Smith or Smyth. The copy of the record was filed, but
the question of defendant’s identity arose. ParkE, B., following Lord
ApiNger, C. B, said : “I am of the same opinion. There appears to
me to be ample evidence of identity. The defendant in the present

! Curry v. State, 7 Tex. App. 91. # Collier v. Nokes, 2 Carr. & Kir. 1012,
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action bore the same christian and surname with the defendant in
the Scotch snit ; both had resided in Dumphries; and there was a
correspondence in their ages and professions.”

Report of death —identity of plaintiff — rule in Kentucky.

§ 107. In a Kentucky case, in 1805, an execution was quashed be-
cause the plaintiff was supposed to be dead. The question was,
what proof was required of the death of a party to a suit who is al-
leged to have died in a remote part of the world. The proof made
before the general court as to the death of the plaintiff was a report
that a certain Smith Nicholas, of the family of the late George
Nicholas, deceased, had died at the Island of Madagascar, and the
court say it strongly appeared, and was not absolutely denied, that
the Smith Nicholas of the State of Tennessee is the same Smith
Nicholas who some time since sailed from the port of Baltimore to
some part of the East Indies, and, by common report, died on his re-
turn, at the Island of Madagascar, previous to issuing the execution
which was quashed. “The first question,” said the court, *“which
presents itself is, was this proof sufficient to quash the execution ?
If the plaintiff were of the family of the late George Nicholas, proof
of a mere report, or a common report, was not the best evidence
which the nature of the case admitted of, and which was in the
party’s power to have procured ; because, by procuring the testimony
of his relations in Baltimore, nay, even in this country, the fact
might have been rendered more certain than it was by mere report,
and upon this ground the court erred in quashing the execution.
But it is not shown that the plaintiff is of that family ; and the re-
port, even if that were more certain, of the death of that Smith
Nicholas, unless it were also made to appear that he was plaintift in
this suit, ought not to have produced the quashal of the execution.
This proceeding not affecting the merits, and calculated only to
produce delay, presumptions ought not to be made to support it.”
The judgment of the court below was reversed with costs, and order
to proceed with the execution.?

Identity of plaintiff by name.

§ 108. Where the records of an inferior court of a certain county
when sitting for ordinary purposes, shows that administration was
granted on the estate of “ Jonathan Pearson, late of said county, de-

! Russell v. Smyth, 9 M. & W. 810, * Nicholas v. Lansdale, Litt. Sel. Cas,
818. (Ky.) 21.
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ceased,” and it appears in proof that Jonathan Pearson, who is the
party plaintiff in the action on trial, was a resident of such county a
few years prior to the grant of administration, it was held that
there was prima fucie evidence of the identity of the deceased per-
son with the plaintiff ; and the force of such evidence is strengthened
when it is not answered by the plaintiff or by those who use his
name for the assertion of their claim.!

Parties to actions —identity of — general rule.

§ 109. The general rule on the subject of the identity of parties
to actions seems now to be that, if there be several persons in the
same locality, at the same time, of the same name, in the same busi-
ness or profession, and any fact appears which raises a doubt as to
the identity of the person, the mere identity of name is insufficient
to establish the identity of person.? But it has been held to be suffi-
cient presumptive evidence of identity, and the name being shown,
it then devolves upon him who denies the identity to rebut or over-
come the presumption by proof to the contrary, unless, however,
such proof grows out of the facts in the case.* But, where the tran-
sactions are remote, it has been held that mere identity of name is
not sufficient as presumptive evidence of identity.* In England
where the namne was written up in an auction-room at the time of
the sale, and the party was addressed by that name, it was held to be
sufficient proof of his identity.® But it was held in England, and
also in Massachusetts, that where the name, the residence and the oc-
cupation, trade or profession of a party defendant to an action were
the same, the onus was on him to disprove identity.® And this
seems now to be the general rule in England on this subject,” and
has been followed by our courts.®

Same — grantor — initials — deceased plaintiff.
§ 110. If the subsequent grantor of lands be of the same name as
the prior holder and grantor, he will be presumed to be the

1 Clark v. Pearson, 53 Ga. 496. Ryde, 3 G. & D. 604; Greenshields v.
? @itt v. Watson, 18 Mo. 274; Hamber Crawford, 9 M. & W. 814; Page v. Mann,

v. Roberts, T M., G. & S. 860; Goodell v.
Hibbard, 82 Mich. 48; People v. Rolfe,
61 Cal. 541; State v. Moore, 61 Mo. 276;
Hamsher v. Kline, 57 Pa. St. 403.

38impson v, Dismore, 9 M. & W, 47;
Hoyt v. Davis, 80 Mo. App. 309.

4 8itler v. Gehr, 105 Pa. St. 577.

8 Collier v. Nokes, 2 C. & K. 1012,

¢ Com. v. Costello, 120 Mass. 369; Rus-
sell v, Smyth, 9 M. & W, 818; Roden v.

1 Mood. & Malk. 79; Sewell v. Evans, 4
Adol. & Ellis (N. 8.), 628; Murieta v.
Wolfhagen, 2 C. & K. 744.

" Rassell v. Tunno, Pinckney & Co.,
11 Rich. (8. C.) 803; Atchison v. M’Cul-
loch, 5 Watts (Pa.), 13; Grindle v. Stone,
78 Me. 176; Douglas v. Dakin, 46 Cal. 49.

8Bell v. Brewster, 44 Ohio St. 690;
Wilbur v. Clark, 22 Mo. 508.
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same person, in the absence of any proof to the contrary.! And
parties to a succession of deeds which make up a chain of title are
beld presumptively to be the same persons.? But when the family
name and initials are the same, as a legal proposition it should not
be assumed that there is identity of person.® The objection to the
identity of a person cannot be raised for the first time in the supreme
or appellate court — the objection must be raised in the trial court
and let that court have the opportunity of passing upon the question,
because that court may sustain the objection and obviate the appeal,
so far as that point is concerned.* It was held in Michigan, in
an action by Isaac N. Gage, upon a guaranty of collection, by one
Reed, of several promissory notes executed by one Cole, to be com-
petent to admit in evidence the proceedings and judgment against
Cole, to enforce the collection of the promissory notes ; although the
name of the plaintiff in those proceedings was Newton Gage, where
it is shown that the plaintiff’s name was Isaac Newton Gage, and
that he is the same person named as Newton Gage in the judgment
against Cole.® The court will not generally presume the identity
of person, as it is a fact for the jury. In Georgia, where the records
of a court showed that letters of administration had been granted on
the estate of an intestate, and it appeared from the evidence that
such person, who was plaintiff in an action on trial, was a resident of
the county a few years prior to the grant of such letters of admin-
istration, it was held to be prima facie evidence of identity of the
deceascd person with the plaintiff in the action on trial.® *

! Jackson v. King, 5 Cow. 237; Brown Houk v. Barthold, 78 Ind. 22; Reed v.
v. Metz, 83 I11. 839. Gage, 838 Mich. 179; Bennett v. Libhart,
? Chamblee v. Tarbox, 27 Tex. 1389; 27 Mich. 489.
Cross v. Martin, 46 Vt. 14; Heacock v. 4 Houk v, Barthold, 78 Ind. 22.
Lubukee, 108 Ill. 641; Cates v. Loftus, 5 Reed v. Gage, 83 Micb. 179.
8 A. K. Marsh, (Ky.) 204. ¢ Clark v. Pearson, 53 Ga. 496.
3 Jones v. Turnour, 4 C. & P. 204;

*In Mooers v. Bunker, 29 N. H. 421, the action was brought in assungelt for money had and
received. The specification claimed one-fifth part of $265, received by the defendant for timber
taken from the lands — the Paul Eaton lot, so called, and sold by one John Ray. The former
owner of the lands died in 1830, leaving a son, Henry, and four other children and their legal
repr atives. The defendant put in evidence a quit-claim deed executed by Henry Eaton,
and dated in 1844. There were other children and grandchildren of Paul Eaton, the former
owner of the land, and the father of Henry. Mrs. Mooers was a daughter of Paul Eaton, and
died before her father. She left four children and it was not known that either of them had
died. These were the plaintiffs, and their identity became the important question in the case.
BeLL, J.. sald: ** The first thing to be proved is that the plaintiff is seized of the share he claims
of the real estate. If his name was John Smith or John Jones or any of the common or frequently
occurring names, it would be at once apparent that to prove a John Smith to be entitled is but
one step to show the plaintiff's title, the next is to prove that he is the same person. In the
nature of things, the same question may arisc in every case. It is not often a matter of con-
troversy whether the Identity of the plaintiff is established; because, the doubt, if any arises,
can generally be readily removed. But if a question be made, a jury is not at liberty to presume
that even a person of 80 peculiar a name as Timothy Mooers is the same person as the man of
the same name who is shown to be entitled to a particular estate. In a case of some interest at
this time, the Berkeley Peerage case, 4 Campb. 401, a failure to establish the Identity of the
plaintiff’s ancestor, and the son of the deceased peer of the same name, was the deficiency in
the claim of the claimant's title. Beyond the identity of name, no evidence could be produced
that the persons were the same,"

9
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Name — person — presumption.

§ 111. Much has been said in the books to the effect that the
identity of name is prima facie evidence of the identity of person,
and when the name is shown, the presumption is raised of the iden-
tity of the person; but as a rule, its correctness may well be doubted.
And it was thought that the name would not raise such a presump-
tion, if the party resided in Wales, and his name was Jones. But
it is beld that the mere identity of name is not sufficient evidence of
the identity of the person, in cases where it is shown by direct tes-
timony, or even by inference, that there are more than one person in
the place or circle of society, who bear the same name.! But the
inference will be the stronger where the circumstances render it im-
probable that there are two persons of the same name in the same
place, at the same time.? Identity, however, will be presumed from
the name and other facts and circumstances indicating or pointing
to the party as the identical person in question.* These facts and
circumstances are so varied that it would, perhaps, be unsafe to un-
dertake to lay down any general rule by which the courts can afford
to indulge the presumption.

Malicious mischief — boys identified in court.

§ 112. Several young boys, fourteen or fifteen years of age, fre-
quented the house of the prosecutor almost daily, abusing him with
insults, calling him tory, and finally broke into his store with great
violence — they had feigned names and it was difficult to learn who
they were. On the trial, after proving these facts, the district at-
torney proceeded to identify them by having them called to the bar,
and interrogating the prosecutor as to their respective names, when
counsel objected, and observed that their defense would rest mainly,

! Ellsworth v. Moore, 5 Iowa, 488; McCue, 58 Pa. 8t. 427; Grindle v. Stone,

McMinn v. Whelan, 27 Cal. 300; Jones
v. Jones, 9 M. & W. 75; Morrissey v.
Ferry Co., 47 Mo, 521; Reed v. ngle. 33
Mich. 179; Mooers v. Bunker, 290 N. H.
420; Moss v. Anderson, 7 Mo. 337; Ben-
nett v. Libhart, 27 Mich. 489; Kinney v.
Flynn, 2 R. 1. 819.

? Murieta v. Wolfhagen, 2 C. & K.
744; Kelly v. Valney, 5 Pa. L. J. Rep.
800; Sewell v. Evans, 4 Adol. & Ell. (N.
8.) 626; Greenshields v. Crawford, 9
M. & W. 314; Jackson v. Cody, 9 Cow.
140; Heacock v. Lubukee, 108 Ill. 641;
Cates v. loftus, 3 A. K. Marsh. (Ky.)
202; Gitt v. Watson, 18 Mo. 274; Doug-
las v. Dakin, 46 Cal. 49; Burford v.

78 Me. 178; Balbec v. Donaldson, 2 Grant
gPa.), 459; Bogue v. Bigelow, 29 Vt.

79; State v. McGuire, 87 Mo. 642;
Jackson v, Goes, 18 Johns. 518; Graves
v. Colwell, 90 Ill. 615; Hatcher v.
Rocheleau, 18 N. Y. 86; Brown v.
Metz, 33 Il1. 889.

3Com. v. Costello, 120 Mass. 358;
Jones v, Parker, 20 N. H. 81; Brown v.
Metz, 33 I11. 339; Farmers’ Bank v. King,
57 Pa. St. 202; State v. Bartlett, 55 Me.
200; Brotherline v. Hammond, 69 Pa. St.
128; Hunt v. Stewart, 7 Ala. (N. 8.) 525;
Dennis v. Brewster, 7 Gray, 851; Ben-
nett v. Libhart, 27 Mich. 489.
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upon the identity of the defendants, and complained of unfairness,
etc., and that they should be identified without calling. The court

. replied that it was the duty of the defendants to be present a? the
bar of the court, and in all criminal proceedings were always sup-
posed to be, and no trial could take place without such presence, but
by consent. If, therefore, the counsel for the defense object to call-
ing them to the bar, for the purpose of proving them the same per-
sons concerned in the riot, the court would be obliged to forfeit their
recognizance and so bring them up; and was proceeding to do so
when counsel for the defense consented that they might be called
and identified, which was done.!

Proof of identity —letters — ancient documents.

§ 113. In an action to quiet titles to lands in Ohio, decided
in 1887, it was held, substantially, that a resemblance between
the handwriting upon one paper and that upon another tends to
prove that both were written by the same person, and that, there-
fore, where the identity of a person is in issue, it is competent to in-
troduce letters or receipts claimed to be in his handwriting, for the
purpose of comparison with other writings, admitted or clearly proven
to have been written by him, and such comparison may be made. An
opinion expressed by experts as to handwriting —it was held not
necessary to the admission of the paper claimed to be in the hand-
writing of a person whose identity is involved, that they should be
clearly proven to have been written by him. Any uncertainty as to
this will affect the weight, but not the competency of the evidence.
That a letter purporting to have been written more than thirty years
ago belongs to that class of instruments known as ancient docu-
ments ; and, where produced from the family papers of the person
to whom it had been addressed, is presumed to have been written by
the person by whom it purports to have been written ; and, the writer
and the person addressed being dead, is admissible in evidence with-
out further proof of its authenticity. And so a pay-roll of a military
company in the war of 1812, on which is what purports to be the
signature of a soldier to a receipt for pay due him, produced from
the archives of the government in the War Department at Washing-
ton City.?

! Poople v. Mount, 1 Wheeler Cr. 2 Bell v, Brewster, 44 Ohio St. 690.
Cas, 411,
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Soldier — name — land patent — family reocords.

§ 114. In an action of ejectment in New York, in 1818, brought
by the heirs of Moses Miner, the plaintiff claimed under a patent is-
sued to Moses Minner, a soldier of the New York line during the
revolutionary war; it was held that the patent was prima fucie evi-
dence of the service of the soldier mentioned in it, and as it did not
appear that there was any man in the army by the name of Minner
the variance must be considered a mere misspelling of the name,
which could not affect the identity of the person, and did not make
it a distinct name, and besides the defendants claimed under a soldier
named Moses Minor, who there was strong evidence to show was
the same as the person under whom the lessors claimed. Hearsay
is admissible as evidence to prove the death of a person. The reg-
ister of marriages and births, to prove pedigree or heirship.!

Name — presumption — proof of signature.

§ 115. In an action on a judgment debt of a corporation, against
Henry N. Stone of Boston, a shareholder therein, the certificate of
organization was signed by Henry N. Stone of Boston. It was held
that the defendant was the same person who signed the certificate of
organization is prima facte shown by the identity of name, in the
absence of any evidence of another person of that name in Boston.
And this seems now to be the general rule as to identity of parties to
actions.2 To prove the signature of a person, it is not sufficient to
prove that the signature is the same with that of a person bearing
the samo name; but it is necessary to produce evidence that it was
written by the same person.?

Proof of identity, either of the plaintiff or defendant, with one
named in a contract, etc., is never necessary in the first instance.
Producing the contract bearing the same name with the party in the
suit is prima facie sufficient, and throws the onus upon the other
party to produce evidence against the identity. Where a bond
signed by several obligors came collaterally in question, omne

1 Jackson v. Bonehamn, 15 Johns. 226.

3 @rindle v. Stone, 78 Me. 176. And
see Murieta v. Wolfhagen, 2 C. & K.
744; Sewell v. Evans, 4 Adol. & El (N.
8.} 626; Greenshields v. Crawford, 9 M.
& W, 314; Russell v. Tenno, Pinckney
& Co., 11 Rich. (8. C.) 803; Bell v.
Brewster, 44 Ohio St. 690; Atchison v.
M'Culloch, 5§ Watts, 13; Fletcher v.
Conly, 2 Gr. (Iowa) 88; Moss v. An-
derson, 7 Mo. 337; Wilbur v. Clark, 23

id. 503; Douglas v. Dakin, 46 Cal. 49;
Hamber v. Roberts, 7 C. B. 861; Wil-
ton v. Edwards, 6 C. & P. 677; Russell
v. Smyth, 9 M. & W. 810; Reynolds v.
Staines, 2 C. & K. 745; Roden v. Ryde,
8G. & D. 604.

3 Nelson v. Whittall, 1 B. & Ald. 19;
Kinney v. Flynn, 2 Durfee, 319;
Jackson v. Christman, 4 Wend. 278;
Whitelocke v. Musgrove, 1 C. & M. 511,

4 Jackson v. King, 5 Cow. 237.
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obligor and one witness were of the same name, and the judge at the
trial admitted the bond in evidence upon the proof of the handwrit-
ing of the other witness, shown to be dead, and without accounting
for the absence of the other witness, it was held that the judge erred ;
that, in the absence of proof, he was not authorized to say, from the
identity of name, that the obligor and the witness were the same per-
son.!

Name — proof — deed — presumption — identity.

§ 116. Oral evidence is generally competent to show that the
plaintiff is the same person as the defendant’s principal. This was
held in an early case in Alabama? One of the modes of proving
identity has been held to be by a concurrence of several characteris-
tics.> And even ex parte affidavits have been held admissible in
evidence to prove the identity of a person, so far as it respects his
marriage or pedigree.! So far as the name is proof of the identity
of the person, the suggestion of death of a plaintiff, in the record of
the case, in order to make his devisees parties plaintiff to the action,
was held prima facie evidence of his death, for all the purposes of
the trial of the case. In that case the action was brought to recover
possession of real estate in the State of Illinois, and involving the title
thereto. Plaintiff Stebbins claimed under a sale on execution in a
judgment recovered by the United States against one Duncan.’
Duncan’s title was derived from one Dunbar to one Prout in
January, 1818, and recorded in October, 1838. Defendants claimed
under a deed from Dunbar to one Frank, dated in 1818, and recorded
in 1870. The suit was commenced by one Morris, who died pend-
ing the action. His death was suggested on the record, and, at the
trial, proof of the probate of his will was offered as proof of his
death. The first question was on the sufficiency of the proof of that
fact. The original deed from Dunbar to Prout was witnessed by
Smallwood of Washington, D. C. Smallwood being dead, the
genuineness of his signature was proven by depositions. The next
question was as to the sufficiency of that as complete proof of
the identity of Dunbar. It was held that the execution of a deed
being proved according to law, slight proof of the identity of the

1 Jackson v. Christman, 4 Wend. 278. 3 Mullery v. Hamilton, 71 Ga. 720.
? Chandler v, Shehan, 7 Ala. 251. 4 Winder v, Little, 1 Yeates (Pa.), 153,
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grantor is sufficient— that in tracing titles, identity of name is
prima facie proof of identity of persons.*

Identity of name — when sufficient to identify the person.

§ 117. In California theidentity of name is held to be presumptive
evidence of the identity of person; and where William J. Douglas
was plaintiff in an action for rent, and the defendant set up a judg-
ment obtained in another court against William J. Douglas, without
any averment of identity, it was held that the identity of the parties
was to be presumed from the identity of name.? In an action by a
messenger of the court of bankrnptcy against J. S., it appeared from
the proceedings under the fia?, which was put in, that the name of
the petitioning creditor was “James Roberts,” but it was objected,
on the part of the defendant, that there were no particulars of demand
annexed to the writ of trial, and further, that, in the absence of some
evidence of identity with the person so named, there was nothing
to go to the jury. It was ruled otherwise, and the jury returned a
verdict for the amount claimed, and this was affirmed.®* And so it
was held in Maine in 1886 —in an action on a judgment debt of
a corporation against Henry N. Stone of Boston, a shareholder
therein, the certificate of organization having been signed by Henry
N. Stone of Boston — that the fact that defendant was the same
person who signed the certificate of organization was prima facie
shown by the identity of name, in the absence of any evidence of

1 Stebbins v. Duncan, 108 U. 8. 82, 3 Hamber v, Roberts, 7 M., G. & 8,
% Douglas v. Dakin, 46 Cal. 49. 861.

*In Stebbins v. Duncan, 108 U. S. 82, Justice Woobps said: * It was further objected to the ad-
mission in evidence of the proof to the deed of John J. Dunbar to Prout, that as the
testimony to establish its execution was the proof of the handwriting of subscribing witnesses,
it was necessary to t‘gl-ovo.a the identity of the grantor in the deed, that is to say, that the John J.
Dunbar, by whom the deed purported to be executed, was the same John J.” Dunbar named in
the patent for the lands in cont.rovew. In any case slight &r:ot of identity is sufficient.
Nelson v. Whittall, 1 B. & Ald. 19; Warren v. Anderson, 8 tt, 384; 1 Sel-zlyn N. P, 588;
n.7, 18th'ed. But the proof of identity in this case was ample. In tracing tities, identity of
names is prima _facie evidence of identity of persons. Brown v. Metz, 83 Ill. 339; Cates v.
Loftus, 3 A. K. Marsh, 202; Gitt v. Watson, 18 Mo. 274; Balbec v. Donaldson, 2 Grant (Pa.), 459
Bogue v. Bigelow, 20 Vt. 179; Chamblee v. Tarbox, 2 Tex. 139. See, also, Sewell v. Evans, 4
Adol. & El. (N.8.) 628: Roden v. Ryde, id. 620. There was no evidence that more than one John J.
Dunbar lived at the date of the deed in Matthias county, Virginia, which the deed recites was
the residence of the grantor, nor in the District of Columbia, where the deed was executed, and
there was no other proof to rebut the prima facfe presumption raised by the identity of names
in the patent and deed. But besides the identity of thero was other evidence showing
the identity of persons. The patent and the deed Lore date the same day, and the patent was
recited in verbo in the deed. These circumstances tend strongly to show that the party by
whom the deed was executed must have had possession of the patent. The deed recites
that the patent was delivered to the grantor, John J. Dunbar, and the afidavit of John J. Dun-
bar, sworn to and subscribed on Jan 7, 1818, before Smallwood, a justice of the peace, and
one of the subscribing witnesses to the deed, whose signature to the jurat is shown to be fefulnej
to the effect that he was the same John J. Dunbar to whom the patent was i d. was in
upon the deed. Aftera la of sixty-one years. this evidence is not only admissible to prove
tlll):itliegtity,yt the grantee in the patent with the grantor in the deed, but, uncontradicted, is
conclusive.

And so we see that while identity of name is not always evidence of identity muon. yet it
is always so treated in tracing titles: and in all cases slight proof of identity is ent, prima
/ade. and, when it is not contradicted, it is conclusive.
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another person of the same name residing in the city of Boston.'
In an action of ejectment in Missouri, decided in 1842, it was held
not to be necessary to call the subscribing witnesses to the deed to
prove the identity of the grantor, or to accoant for their absence,
nor was their presence necessary by the rule that the best evidence
should be produced. That the proof of the identity of the grantor
in a deed, by a person who is not a subscribing witness, was not in-
ferior, as evidence, to the proof of the fact by one who has testified
that he attested it as a witness.?

Junior — middle letter — name — immaterial variance.

§ 118. In the title of an act incorporating the Wabash Railroad
Company, the act described the corporation as “the Wabash Valley
Railroad Company,” and where the company in bringing suit was
described as the Wabash Railroad Company, it was held to be no
variance.® It was held in New York that the addition of * junior”
to a name is mere matter of description, and forms no part of the
name; neither is the middle letter, between the christian and sur-
name, any part of the name, for the law knew of only one christian
name; and where it appeared that a middle letter was inserted in a
name upon a ballot by mistake, it might be rejected. An action was
brought in the nature of a guo warranto against Cook, to test his
right to hold the office of State treasurer of New York. The ques-
tion was, whether the ballots cast for Benjamin C. Welch, Jr., and
those cast for Benjamin Welch, without the addition of the “Jr.,”
were intended, by those who voted them, for Benjamin Welch, Jr.,
and it was held as above indicated.* The addition of ¢ junior,”
being no part of a man’s name, it was held in Kentucky that a per-
son to whom a promissory note was assigned, with the addition of
junior, might assign it to another party, omitting the “junior,” and
his assignee could maintain an action on it against the maker of the
note — that it was a question of identity, as to who was the real
ownerof thenote, and that question could not be raised on demurrer.®
In a proceeding in New Hampshire, to the record of a proceeding
to lay out a public highway, an objection was made, because in the
information one of the termini was stated to be “near the black-
smith shop of William B. White,” and in the record as being *‘near
the blacksmith shop of William . White,” the court allowed an

1 Grindle v. Stone, 78 Me. 176. 4 People v. Cook, 14 Barb. 259.
? Moss v. Anderson, 7 Mo. 837. _ 3Johnson v. Ellison, 4 T. B. Mon,
3 Peake v. Railroad Co., 18 111, 88, (Ky.) 526.
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amendment, and this was sustained on appeal.! One Grant was in-
dicted in Maine for larceny, in which indictment it was charged that
the property so stolen was the property of one Eusebius Emerson
of Addison, and the proof showed that there were in the town of
Addison two men of the name of Eusebius Emerson, a father and
son, and that the property belonged to the son, who had usually
signed his name with the addition of “junior” thereto. It was held
that the “junior” was no part of the man’s name, and that the
ownership of the property, as alleged in the indictment, was suffici-
ently proved.?

Identity ot name — goods delivered to a swindler.

§ 119. A peculiar case of fraud, by assuming the name of another,
occurred in Massachusetts and was decided in 1883. An action
of tort was brought for the conversion by the carrier of a quantity of
cigars. The facts, as they appear in the opinion of the court, are,
that in June, 1881, a swindler, assuming the name of A. Swannick,
sent a letter to the plaintiff, asking for a price list of cigars, and
giving his address as “ A. Swannick, P. O. Box 1595, Saratoga
Springs, N. Y.” The plaintiff replied, addressing his letter accord-
ing to this direction. The swindler then sent another letter, order-
ing a quantity of cigars. The plaintiff forwarded the cigars by the
defendant, who was a common carrier, and at the same time sent a
letter to the swindler, addressed “A. Swannick, Esq., P. O. Box
1595, Saratoga Springs, N. Y.,” notifying him that he had so for-
warded the goods. There was at the time in Saratoga Springs a
reputable dealer in groceries, liquors and cigars, named Arthar
Swannick, who had his shop at the corner of Ash street and Frank-
lin street, and who issued his cards and held out his name on his
signs and otherwise as “ A. Swannick.” He was in good credit,
and was 8o reported in the books of E. Russell & Co., a well-known
mercantile agency, of whom the plaintiff made inquiries before send-
ing the goods. The plaintiff supposed that the letters were written
by, and that he was dealing with, Arthur Swannick. He sent the
goods by defendant, the packages being directed to A. Swannick,
Saratoga Springs, N. Y. The defendant carried the packages safely
to Saratoga Springs. On July 1, the defendant, by its agent, carried
a package of cigars directed to A. Swannick to the said Arthar

1 State v. Weare, 38 N, H. 814.
? State v. Grant, 223 Me, 171, And see People v. Collins, 7 Johns. 549.
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Swannick ; he refused to receive it on the ground that he had not
ordered the cigars; afterward the defendant carried the cigars to
the shop No. 168 Congress street, and delivered them to the person
appearing to be the occupant of the shop, and took receipts signed
“A. Swannick.” It was held that the carrier was not liable.!

Same — goods delivered —same name.

§ 120. An action of tort was brought in Massachusetts, and deci-
ded in 1872, against a common carrier. Itappeared that on October
17, 1870, John F. Gorman, a stranger to the plaintiff, representing
himself to be John H. Young of Providence in Rhode Island, pur-
chased liquors of plaintiff at Boston, on a credit of thirty days.
They were marked by his order, “John H. Young, Providence, R.
1., were delivered to defendants to be carried to Providence, were
so carried, and were received there and stored in defendants’ freight.
house, on October 19. In the bill of lading the defendants promised
to deliver the goods at Providence to John H. Young or order; and
the plaintiff sent the bill of lading to “John H. Young of Provi.
dence, R. 1.” But the letter containing it remained in the post.
office at Providence, until re-mailed to plaintiff, on November 23.
On October 29, Gorman called at the freight-house in Providence,
asked for the liquors as the property of John H. Young, and paid
the freight; and the liquors were delivered to him upon his receipt,
which he signed “John F. Gorman.” Gorman was known to the
clerk who delivered the ligunors. No person named John H. Young
resided or did business at Providence, and no person authorized the
purchase of the goods by Gorman in that name. After the delivery
to Gorman, plaintiffs demanded the liquors from the defendants.
Cuarmax, C. J., said: “The plaintiff sold the gin and whisky,
which are the subject of this action, to a person calling himself John
H. Young of Providence, and delivered them to the defendants, to
be carried to the same person in Providence by the same name. As
he was the only person in Providence who bore that name, there
was no other individual to whomn the defendants could deliver the
property. A delivery to him would be a performance of the con-
tract. The fact that he was known to the delivery clerk as John F.
Gorman made it necessary for him to conceal from the clerk the

! Samuel v. Cheney, 185 Mass. 278. M’Kean v. M’Ivor, L. R., 8 Exch. 86;

Citing Cundy v. Lindsay, 8 App. Cas. Heugh v. R, Co.,, L. R, § id. b51;
459; %unbu v. R. Co., 110 Mass. 28; Clough v. R. Co., L. R., 7 id.26.

10
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fictitious name, and to pretend that he was acting as agent for John
H. Young. He was thus enabled to obtain the property, but by
means of this deceit, the property reached the person to whom the
plaintiff sold and consigned it. Thus the contract of the defendants
was performed in its spirit and letter, and the plaintiff has no cause
of action against them.”

Identity of stranger by, name merely.

§ 121. An action having been brought on a note, the execution of
the note was not denied, it was even admitted. But the defendant
pleaded and relied upon the statute of limitations, and the plaintiff
called a witness who testified that, acting as his attorney, he had ad-
dressed a letter through the post-office to the defendant, with whom
the witness was not personally acquainted, on the subject of the claim
sued on, and that he received a reply, and that soon thereafter a per-
son called at the office of the witness and introduced himself as the
defendant, and, in conversation respecting the claim, made such prom-
ises a8 would take the case out of the statute of limitations. The de-
fendant’s name being an unusual one, and no attempt having been
made to show a false personation, this was held to be sufficient prima
Jacie proof of identity to be allowed to go to the jury.? This prima
Jacie case was not made upon the mere fact of the name, but the pre-
vious correspondence respecting the claim had brought the defendant
to the office of the witness, where the conversation ensued and the
promise was made. These circumstances left the identity reasonably
certain. But the general rule is, that where the name is identical,
that, of itself, is prima facie evidence of the identity of the person,
and this will throw the onus probands upon the party whose identity
is in doubt or dispute.® DBut this presnmption, like other presnmp-
tions, may be rebutted or overcome by countervailing evidence.t
Mr. Bishop says: “In reason, the identity of a person charged
with an offense requires fully as much care as the corpus delicti.
The cases are numerous wherein witnesses have been mistaken on
this point, or if there is to be perjury, it is upon this that it is more
likely to appear. And there is no more excuse for punishing a de-
fendant, when another has committed a crime, than when no one
has. The rule, therefore, should be, that, the special facts and cir-
cumstances being brought into view, the judge should caution the

1 Dunbar v. Railroad Co.,110 Mass. 26. 3 Gitt v. Watson, 18 Mo. 274.
$ Kelly v. Valney,2 Am. L. Reg. 4909. ¢ Sitler v. Gehr, 105 Pa. 8t. 577.
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jury as to any part of the case at which they are liable to be misled,
whether the corpus delicti, the identity, or any other, and they
should convict when, and only when, taking all into consideration,
they affirmatively believe from the evidence, beyond a reasonable
doubt, that the defendant is guilty as charged.! *

Same name — father and son —rule.

§ 122. We have seen that where there are two persons of the same
name, as father and son, the elder is presumed to be the person
named, in the absence of any addition to the name; but this is a mere
presumption, and may be explained or rebutted, if not true.? It was
held in Pennsylvania to be error to submit to the jury, without other
proof, the question whether R. P. O’Neil, who executed a deed, was
Rev. Patrick O’Neil, the former owner of the land.* And where a
deed was made to one of two persons of the same name, the one the
father and the other the son, both residing together on the premises
described in the deed, it was held to be error to exclude from the
jury, by instructions, the character and circumstances of the occu-
pancy, as bearing upon the question whether the deed was made to
the father or the son.!

Where, in England, a promssory note was payable to the order
of J. H., and it was indorsed by J. H. to the plaintiff, and there ap-
peared to be two persons of the same name, father and son, and

1 Bishop Crim. Proc. (3d ed.), § 160. 4 Graves v. Colwell, 90 Il1. 613; State
? Bennett v. Libhart, 27 Mich. 489; v. Vittum, 9 N. H. §21; Lepiot v. Browne,
Bate v. Burr, 4 Harr. (Del.) 130. 1 Salk. 7.

3 Burford v. McCue, 53 Pa. St. 427.
And see McMinn v. Whelan, 27 Cal. 800,

*Mr. Taylor, in his valuable work on the Law of Evidence, on the subject of identity, at
1657, flves us the following remarks: * It may, however, here be observed that the description
the declaration cannot properly be said to prove the identity of the defendant. The question
s, who was served with the writ, and who has pleadcd to the action? and it is obvious that no
description which the plaintiff chooses to introduce into his statement of his own case can in
strictness answer this question or affect the defendant's interest. This remark i8 made be-
cause in the case of Greenshields v. Crawford, 9 M. & W. 814, the court ap] to have acted
upon a similar mistake. The decision in Smith v. Henderson, 9 M. & W. 818, was right, not be-
cause the defendant was described by the plaintiff’s declaration as a pilot, but because the ac-
cident was proved to have been caused by a pilot named Henderson, and a person answering
that name and description was present in court, and mia!:t fairly be presumed to be the samne
Mr. Henderson who p! to the action. In another case in which a witness, called to
ove the defendant's handwriting, had oorresdponded with the person bearing his name, who
x:ted his letters at Plymouth Dock, where the defendant resided, and where it appeared that no
other person of the same name lived, the evidence of identity was held to be sufficient. Har-
rington v Fry, R'y. & M. 90, per Best, C. J. And in Warren v. Sir J. C. Anderson, Bart., 8 S8cott,
384, where the o&({ f of defendant's signature to a bill was given b{‘ a clerk of Messrs.
Coutts, who stated that two years before the trial he saw a person whom he did not know, but
who called himself Sir J. C. Anderson, Bart., sign his name, that he had since seen checks,
similarly signed, pass through the banking-house, and that he thought the handwriting was the
same on the bill, the court held that the evidence, weak as it confessedly was, might be sub-
mitted to the consideration of the jury." It is not upon the weakness or the strength of the
that the court will submit it to the consideration of the jury, but upon its competency
and relevancy. If the court should exclude competent testimony from the jury because of its
m the judge would first have to pass upon the weight of l{, and thus invade the province
ury.
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there was no evidence to show to which of the two the note was
given, but it appeared that the indorsement was in the hand writing
of J. H., the son, it was held that, although the presumption would
be prima facie that J. H., the father, was meant, the son’s indorse-
ment rebutted that presumption.!

‘Weight of evidence as to identity —indictment.

§ 123. Where the identity of the defendant on the trial of an in-
dictment becomes a question, the burden of proof is on the prosecu-
tion to identify the defendant with the perpetrator of the crime.
So, in an indictment for burglary, decided in Connecticut, in 1879,
a question of identity of the accused was made by the defense, and
evidence was introduced on both sides upon this point. The judge
charged the jury that it was for them to decide on which side of the
question of identity was the weight of evidence. This was held to
be error as stated. The court said : “ If the court intended by this
to say that the accused should be convicted if the bare preponderance
of proof on the question was with the State, and the jury so under-
stood it, it was clearly erroneous. But it is obvious that the court
did not so intend, and that the jury did not so understand it. In-
deed they could not so understand it without imputing to the court
the most glaring inconsistency. The question of identity was a vital
one. If the State were not right in its claim the accused could not be
convicted. The jury were told in another part of the charge, that
in order to convict the accused, the State must prove, beyond a rea-
sonable doubt, that he committed the burglary.””? This seems ex-
tremely doubtful.

Name — presumption of identity — burglary.

§ 124. In another case of burglary, decided in Missouri in 1882,
it was held on the question of identity that identity of names with
an alias added was sufficient to raise a presumption of identity of
persons. But the conviction was reversed because of two offenses —
burglary and larceny — being embraced in one count.® But it isa
mere presumption open to rebuttal, and it alone is insufficient to
prove identity, a8 we have seen, where the name is common in the
community where the defendant resides. In an indictment in North
Carolina, in 1883, for a conspiracy to commit a rape upon a certain

1 Stebbing v. Spicer, 8 M., G. & 8. 827; ? State v. Morris, 47 Conn. 179.
8 C. B. 821. 3 State v. Kelsoe, 76 Mo. 505.
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female, it was held that, although the name of the person npon whom
an offense is charged to have been committed, be to the jurors un-
known, yet the proof must identify the party injured as completely
as if his real name appeared in the indictment.! The infer-
ence of identity strengthens with circumstances which indicate the
probability of two persons at the same time, of the same name, re-
siding at the same place; names. with other circumstances, raise a
presumption of identity.

Forgery — opinion evidence — signature.

§ 125. One Hopkins, having been indicted for forgery in Vermont,
in 1877, for forging the name of Charles H.Green,on a bill of exchange
for $541.10, payable to said Green, on the Fire Association of Phila-
delphia. On the trial the State introduced a witness who testified,
from his knowledge of Green’s handwriting, that he was of opinion
that the signature in question was a forgery. On cross-examination,
a signature which had been used in the trial, and was acknowledged
to be genuine, was shown to the witness, and he was asked to point
out the difference between that signature and the one in question.
This testimony was excluded because the witness was not an expert ;
but this was held to be error. The court said: *“The weight to be
given to the opinion of a witness who bases his opinion upon famil-
iarity with handwriting depends largely upon the extent of his
familiarity ; and for the purpose of testing that and his ability to
distinguish between a signature, that which is claimed to be forged
and one that has been used upon the trial and acknowledged to be
genuine, it is the right of the party accused of committing the for-
gery to inquire of the witness what difference there is between the
two signatures.’”?

Inference or conclusion — opinion.

§ 126. The rule is laid down, in snbstance, that “ opinion, so far
as it consists of a statement of an effect produced on the mind, be-
comes primary evidence, and hence admissible whenever a condi-
tion of things is such that it cannot be reproduced and made palpa-
ble in the concrete to the jury. Eminently is this the case with re-
gard to noises and smells; the questions of identification, where a
witness is allowed to speak as to his opinion or belief, and to the
question whether a party believed himself at the time to be in great

1 State v, Trice, 88 N. C. 627. % State v. Hopkins, 50 Vt. 816.
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danger of death.”? But not as to his inference and conclusion. 8o,
in Texas in a trial for adultery, the court below permitted a witness,
over defendant’s objection, after he had narrated circumstances in
which he discovered the defendants, to state that he sauspected there-
from that they had been copulating. It was held to be error to ad-
mit the witness’ suspicions and hisinferences.? To admit the opinion
of a witness as evidence in a proper case is one of the recognized ex-
ceptions to the general rule, but it will not be extended to mere con-
clusion, suspicion or inference.

Liability assumed by a stranger.

§ 127. In an action against the proprietors of a stage, bronght in
New York in 1854, for injuries to a wagon owned by the plaintiff,
caused by the negligence of the defendant’s driver. Theaction was
against Lent and Mulford. The return of the justice certified that
at the close of the testimony, “the plaintiff rested and discontinued
against the defendant Mulford, and the defendant moved for a non-
suit, which motion was denied, when the case was submitted.” But
judgment was rendered against both defendants, and defendants ap-
pealed. The court said, assuming that the plaintiff sufficiently proved
that his wagon was injured by a person who was driving the stage,
the only evidence that either of these defendants was responsible
was that of the plaintiff's son, who testified that two gentlemen
called upon his father and conversed on the subject, and one of them
answered to the name of “ Lent,” and that the latter wished the
wagon sent to his place to be repaired, and both were satisfied that it
was their stage by which the injury was caused. This by no means
identified the defendants as owners of the stage. The witness was
not acquainted with the defendants, and they could not be charged
because some person assumed to admit the liability.®

Courts will not presume identity.

§ 128. The courts will not presume identity of a party or person,
and it was held in Towa that the court, while it knew judicially the
judges of the different judicial districts of the State, and would pre-
sume, in the absence of any showing to the contrary, that the courts
of the districts are held by such judges, it cannot know that the at-
torney J. D. Thompson and the Hon. J. D. Thompson, judge of the
thirteenth judicial district, are one and the same person. The name

! Whart. Cr. Ev., § 4569, and cases % McKnight v. State, 8 Tex. Apg. 158.
. ! Fanning v. Lent, 8 E. D. Smith, 206.

0

cited.
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alone of a person is not sufficient to identify the person.! And
this rule was held in Michigan in a recent case.? And in an im-
portant case in Pennsylvania, involving the title to real estate, it was
held error to submit to the jury, without other proof, the question
whether “R. P. O. Neil,” who executed a d